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The  Hon.  Sir  William  Robert  Grove. 

The  Hon.  George  Denman. 

The  Hon.  Sir  Charles  Edward  Pollock. 

The  Hon.  Sir  Willum  Ventris  Field. 

The  Hon.  Sir  John  Walter  Huddlesi'On. 

The  Hon.  Sir  Henry  Manisty. 

The  Hon.  Sir  Henry  Hawkins. 

The  Hon.  Sir  Henry  Charles  Lopes. 

The  Hon.  Sir  James  Fitzjames  Stephen. 

The  Hon.  Sir  Charles  James  Watkin  Williams. 

The  Hon.  Sir  James  Charles  Maiiiew. 

The  Hon.  Sir  Lewis  William  Cave. 

The  Hon.  Sir  John  Charles  Day. 

The  Hon.  Sir  Archibald  Levin  Smith. 

PROBATE,  DIVORCE  AND  ADMIRALTY  DIVISION 

The  Right  Hon.  Sir  James  Hannen,  President. 
The  Hon.  Sir  Charles  Parker  Burr. 


Sir  Henry  James,  Attorney-General. 
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PREFERMENTS   AND   MEMORANDA. 


In  tho  Vacation  after  Micliaolmas  Sittings,  1882,  letters  patent  passed  under  the 
Great  Seal,  granting  the  dignities  of  a  Viscount  and  an  Earl  of  the  United  Kingdom 
to  tho  Right  Hon.  Lord  SjlLHOUNE,  Lord  Chancellor,  and  the  heirs  male  of  his  body, 
by  the  styles  and  titles  of  Viscount  Wolmek,  of  Bkckmoor,  in  the  County  of  South- 
ampton, and  Earl  of  Seldorne,  in  the  said  County. 

In  the  same  Vacation,  the  Right  Hon.  Sir  Samuel  Martin  died. 

In  tho  Hilary  Sittings,  1883,  the  Right  Hon.  Sir  George  Jessel,  Master  of  the 
Rolls,  died. 

In  the  same  Sittings,  the  Right  Hon.  Sir  Robert  Phillimorb,  Judge  of  the 
Admiralty  Division  of  the  High  Court  of  Justice,  resigned  his  office. 

In  the  following  Vacation,  Mr.  Cuaeles  Parker  Bun,  Q.C.,  was  appointed  a 
Judge  of  tho  Probate,  Divorce  and  Admiralty  Division. 

In  Easter  Sittings,  the  Right  Hon.  Sir  William  Baliol  Brett,  Knt.,  one  of  the 
Lords  Justices  of  Appeal,  was  appointed  Master  of  the  Rolls. 

In  the  same  Sittings,  Sir  Edward  Fry,  Knt.,  one  of  the  Justices  of  the  High 
Court,  was  appointed  one  of  the  Lords  Justices  of  Appeal,  and  sworn  in  a  Member 
of  tho  Privy  Council. 

In  the  same  Sittings,  Mr.  Archibald  Levin  Smith  was  appointed  a  Judge  of  tho 
Queen's  Bench  Division. 

In  the  same  Sittings,  the  Right  Hon.  Richard  Deast,  Lord  Justice  of  Appeal  in 
Ireland,  died. 

In  Trinity  Sittings,  Mr.  Justice  Barry  was  appointed  Lord  Justice  of  Appeal  in 
Ireland. 

In  the  same  Sittings,  Mr.  James  Murphy,  Q.C,  was  appointed  a  Judge  of  the 
Common  Pleas  Division  iu  Ireland. 
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SETTLED  LAND  ACT,  1882.      CONVEYANCING  ACT,  1882. 
CONVEYANCING  AND  LAW  OF  PROPERTY  ACT,  1881. 


RULES    OF    THE    SUPREME    COURT 


AND 


ORDER  AS  TO  COURT  FEES. 


RULES  UNDER  THE  SETTLED  LAND  ACT,   lb82. 


1.  The  expression  **  the  Act "  used  in  these 
rules  means  the  Settled  Land  Act,  1882. 

Words  defined  by  the  Act  when  used  in 
these  rules  have  the  same  meanings  as  in  the 
Act. 

The  expression  **the  tenant  for  life" 
includes  the  tenant  for  life  as  defined  by  the 
Act,  and  any  person  having  the  powers  of  a 
tenant  for  life  under  the  Act. 

2.  All  applications  to  the  court  under  the 
Act  may  be  made  by  summons  in  chambers  ; 
and  if  in  any  case  a  petition  shall  be  presented 
without  the  direction  of  the  judge,  no  further 
costs  shall  be  allowed  than  would  be  allowed 
upon  a  summons. 

3.  The  forms  in  the  appendix  to  these 
rules  are  to  be  followed  as  far  as  possible, 
with  such  modification  as  the  circumstances 
require.  All  summonses,  petitions,  affidavits 
and  other  proceedings  unaer  the  Act  are  to 
be  entitled  according  to  Form  I.  in  the 
Appendix. 

4.  The  persons  to  be  served  with  notice  of 
applications  to  the  court  shall,  in  the  first 
instance,  be  as  follows  : — 

In  the  case  of  applications  by  the  tenant 

for  life  under  sections  16  and  34,  the 

trustees. 
In  the  case  of  applications  under  section 

38,  the  trustees  (if  any),  and  the  tenant 

for  life  if  not  the  applicant. 
In  the  case  of  applications  under  section 

44,  the  tenant  for  life,  or  the  trustees,  as 

the  case  may  be. 
Vol.  62.— Obdbbs  and  Rulrs. 


No  other  person  shall  in  the  first  instance 
be  served.  Except  as  hereinbefore  provided, 
where  an  application  under  the  Act  is  made 
by  any  person  other  than  the  tenant  for  life, 
the  tenant  for  life  alone  shall  be  served  in 
the  first  instance. 

5.  Except  in  the  cases  mentioned  in  the 
last  rule,  applications  by  a  tenant  for  life 
shall  not  in  the  first  instance  be  served  on 
any  person. 

6.  The  judge  may  require  notice  of  any 
application  under  the  Act  to  be  served  upon 
such  persons  as  he  thinks  fit,  and  may  give 
aU  necessary  directions  as  to  the  persons  (if 
any)  to  be  served,  and  such  directions  may 
be  sidded  to  or  varied  from  time  to  time  as 
the  case  may  require.  Where  a  petition  is 
presented,  the  petitioner  may,  after  the 
petition  has  been  filed,  apply  by  summons  in 
chambers  (Appendix,  Form  XXIII.)  for 
directions  with  regard  to  the  persons  on  whom 
the  petition  ougnt  to  be  served.  If  any 
person  not  already  served  is  directed  to  be 
served  with  notice  of  an  application,  the 
application  shall  stand  over  generally,  or 
until  such  time  as  the  judge  directs.  The 
judge  may  in  any  particular  case,  upon  such 
terms  (if  any)  as  he  thinks  fit,  dispense  with 
service  upon  any  person  upon  whom,  under 
these  rules,  or  under  any  direction  of  the 
judge,  anv  application  is  to  be  served. 

7.  It  shall  be  sufficient  upon  any  applica- 
tion under  the  Act  to  verify  by  affidavit  the 
title  of  the  tenant  for  life  and  trustees  or 
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other  persons  interested  in  the  application 
unless  the  judge  in  any  particular  case 
requires  further  evidence.  Such  affidavit 
may  he  in  the  form  or  to  the  effect  of  Form 
No.  VIII.  in  the  Appendix. 

8.  Any  sale  authorised  or  directed  by  the 
court  under  the  Act,  shall  be  carried  into 
effect  out  of  court,  unless  the  judge  shall 
otherwise  order,  and  generally  in  such  manner 
as  the  judge  may  direct. 

9.  Where  the  court  authorises  generally 
the  tenant  for  life  to  make  from  time  to 
time  leases  or  grants  for  building  or  mining 
purposes  under  section  10  of  the  Act,  the 
order  shall  not  direct  any  particular  lease  or 
grant  to  be  settled  or  approved  by  the  judge 
unless  the  judge  shall  consider  that  there  is 
some  special  reason  why  such  lease  or  grant 
should  be  settled  or  approved  by  him.  Vrhere 
the  court  authorises  any  such  lease  or  grant 
in  any  particular  case,  or  where  the  court 
authorises  a  lease  imder  section  15  of  the 
Act,  the  order  may  either  approve  a  lease  or 
grant  already  prepared  or  may  direct  that 
the  lease  or  grant  shall  contain  conditions 
specified  in  the  order  or  such  conditions  as 
may  be  approved  by  the  judge  at  chambers 
without  directing  the  lease  or  grant  to  be 
settled  by  the  judge. 

10.  Any  person  directed  by  the  tenant  for 
life  to  pav  into  court  any  capital  money 
arising  unaer  the  Act  may  apply  by  summons 
at  chambers  for  leave  to  pay  the  money 
into  court.  (Appendix  Form  IX.,  X.  and 
XL) 

11.  The  summons  shall  be  supported  by  an 
affidavit  setting  forth — 

1.  The  name  and  address  of  the  person 

desiring  to  make  the  payment. 

2.  The  place  where  he  is  to  be  served  with 

notice  of  any  proceeding  relating  to 
the  money. 

3.  The  amount  of  money  to  be  paid  into 

court  and  the  account  to  the  credit  of 
which  it  is  to  be  placed. 

4.  The  name  and  address  of  the  tenant  for 

life  imder  the  settlement  by  whose 
direction  the  money  is  to  be  paid  into 
court. 
6.  The  short  particulars  of  the  transaction 
in  respect  of  which  the  money  is  pay- 
able. 

12.  The  order  made  upon  the  summons  for 
payment  into  court  may  contain  directions 


for  investment  of  the  money  on  any  securities 
authorised  by  section  21,  sub-section  1  of  the 
Act,  and  for  payment  of  the  dividends  to  the 
tenant  for  life,  either  forthwith  or  upon 
production  of  the  consent  in  writing  of  the 
applicant ;  the  signature  to  such  consent  to 
be  verified  by  the  affidavit  of  a  solicitor.  But 
if  the  transaction  in  respect  of  which  the 
money  arises  is  not  completed  at  the  date  of 
payment  into  court,  the  money  shall  not, 
without  the  consent  of  the  applicant,  be 
ordered  to  be  invested  in  any  securities  other 
than  those  upon  which  cash  under  the  control 
of  the  court  may  be  invested. 

13.  Money  paid  into  court  under  the  Act 
shall  be  paid  to  an  account,  to  be  entitled  in 
the  matter  of  the  settlement,  with  a  short 
description  of  the  mode  in  which  the  money 
arises  if  it  is  necessary  or  desirable  to  identify 
it,  and  in  the  matter  of  the  Act.  (Appendix 
Forms  IX.,  X.  and  XI.) 

14.  Any  person  paying  into  court  any 
capital  money  arising  under  the  Act  shall  be 
entitled  first  to  deduct  the  costs  of  paying 
the  money  into  court. 

15.  In  all  cases  not  provided  for  by  the 
Act  or  these  rules,  the  existing  practice  of 
the  court  as  to  costs  and  otherwise,  so  far  as 
the  same  may  be  applicable,  shall  apply  to 
proceedings  under  the  Act. 

16.  The  fees  and  allowances  to  solicitors 
of  the  court  in  respect  to  proceedings  under 
the  Act  shall  be  those  provided  bv  l£e  Rules 
of  the  Supreme  Court  as  to  costs  for  the  time 
being  in  force,  so  far  as  they  are  applicable 
to  suchproceedings. 

17.  The  fees  to  be  taken  by  the  officers  of 
th^  court  in  respect  to  proceedings  under 
the  Act  shall  be  those  provided  by  uie  Rules 
of  the  Supreme  Court  as  to  court  fees  for  the 
time  being  in  force,  so  far  as  they  are  applic- 
able to  such  proceedings. 

18.  These  rules  shall  come  into  operation 
from  and  after  the  3l8t  December,  1882. 

19.  These  rules  may  be  cited  as  the  Settled 
Land  Act  Rules,  1882. 

(Signed)        Selborne,  C. 

COLERIDQE,  L.C.J. 

G.  Jessel,  M.B. 
Nath.  Lindley,  L.J. 
H.  Manisty,  J. 
E.  Fry,  J. 
December,  1882. 
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ORDERS  AND  RULES. 


APPENDIX. 


FOBH  I. 

TiTLB  OF  Proceedings. 

In  the  High  Court  of  Justice, 
Chancery  Division, 

Vice-Chancellor  Bacon, 

or 
Mr.  Justice  Chitty, 
[or  other  judge  before  whom  the  application  is 
to  be  heard.] 

Is  the  matter  of  t]ie  estate  [or, 

of  the  timber  upon    the  estate], 

situate  at  in  the  county  of 

,  [or J  of  the  chattels],  settled  by  a  settle- 
ment made  by  an  indenture  dated  the 
day  of  ,   and  made  between 

[or,  by  the  Will  of  dated 

or,  as  the  <Mse  may  be]. 
And  in  the  matter  of  the  Settled  Land 
Act,  1882. 


18  ,  granted  under  the  powers  of  the  above- 
mentioned  Act  of  the  mines  and  minerals 
under  the  lands  settled  by  the  above-men- 
tioned settlement. 

O,  (g.)  On  the  part  of  I.  J.,  the  mortgagee 
under  a  mortgage  intended  to  be  created 
under  section  18  of  the  above-mentioned  Act 
of  the  lands  settled  by  the  above-mentioned 
settlement. 

Or,  (h.)  On  the  part  of  K,L.,  interested 
under  the  contract  hereinafter  mentioned. 

Dated  the  day  of  18    . 

This  summons  was  taken  out  by 
of  ,  solicitor  for  the  applicant. 

To 

{Add  the  nam£s  of  the  persmis  {if  any)  on 
whom  the  summons  is  to  be  served). 


Form  II. 

Formal  part  of  Summons. 

Title  as  in  Form  I. 

Let  all  parties  concerned  attend  at  my 

chambers  at  the  Boyal  Courts  of  Justice  on 

day,  the  day  of  18     , 

at  o'clock    in    the    forenoon,   on    the 

hearing  of  an  application — 

(a.)  On  the  pjart  of  A,B.,  the  tenant  for 
life  [or,  tenant  in  tail,  or  cis  tJie  case  may  be, 
descrUniuj  the  nature  of  the  applicanVs  estate] 
under  the  above-mentioned  settlement. 

Or,  (6.)  On  the  part  of  A,B.,  the  tenant 
for  life  {or  as  the  case  m>ay  be)  under  the 
above-mentioned  settlement  an  infant,  by 
X,  Y.,  his  testamentary  guardian  [or,  guardian 
appointed  by  order  dated  the  , 

or,  next  friend]. 

Or,  (c.)  On  the  part  of  CD,  and  E.F.,  the 
trustees  of  the  above-mentioned  settlement 
for  the  purposes  of  the  above-mentioned  Act. 

Or,  {d.)  On  the  part  of  O.H,,  the  tenant 
for  life  in  remainder  [or,  tenant  in  tail  in 
remainder,  or  as  the  case  may  be,  describing 
tJie  applicant's  interest]  under  the  above- 
mentioned  settlement  subject  to  the  life 
interest  oi  A,B.  [or  oa  the  case  may  be]. 

Or,  {e.)  On  the  part  of  I.  J.,  the  purchaser 
of  the  hmds  [or,  the  timber  upon  the  lands, 
or  chattels,  or  as  the  case  may  he]  settled  by 
the  above-mentioned  settlement. 

Or,  (/.)  On  the  part  of  I.J.,  the  lessee 
under  a  mining  lease  dated  the 


Form  ni. 

Summons  under  Section  10  for  General 
Leasing  Powers. 

Title  and  formal  parts  as  in  Forms  1.  and  II. 

a.  or  b. 

1.  That  the  applicant  [or  in  tlie  case  of  an 
infant  that  the  said  X,  Y.  during  the  infancy 
of  the  said  A.B,],  and  each  of  his  successors 
in  title  [or  in  the  case  of  an  infant,  each  of 
the  successors  in  title  of  the  said  A.B.], 
being  a  tenant  for  life  or  liaving  the  powers 
of  a  tenant  for  life  under  the  above-men- 
tioned Act,  may,  pursuant  to  section  10  of 
the  said  Act,  be  authorised  from  time  to  time 
to  make  building  [or  mining]  leases  of  the 
lands  comprised  in  the  said  settlement  for 
the  term  of  years  [or  in  peri)etuity]  on 
the  conditions  specified  in  the  said  Act  [or 
on  other  conditions  than  those  specified  in 
sections  7  to  9  of  the  said  Act]. 

2.  That  the  costs  of  this  application  may 
be  directed  to  be  taxed  as  between  solicitor 
and  client,  and  that  the  same  when  taxed 
may  be  paid  out  of  the  property  subject  to 
the  said  settlement,  and  that  for  that  purpose 
all  necessary  directions  may  be  given. 

Note. — The  proposed  conditions  ought  not, 
except  in  simple  cases,  to  be  set  forth  in  tlic 
summons. 


SUPREME  COUBT  OF  JUDICATURE. 


[Law  J. 


Form  IV. 

Sttmmons  under  Sections  10  or  15  for 
Authority  to  grant  a  particular  Lease 
where  the  tenant  for  life  has  entered 
INTO  A  Contract. 

Title  as  in  Form  I. 
Formal  parts  as  in  Form  II.  a.  or  &. 

1.  That  the  conditional  contract,  dated  the 

18  ,  and  made  between  the  ap- 
plicant [or  the  said  X,  Y,]  of  the  one  part  and 

of  the  other  part,  for  a  [building 
or  mining]  lease  to  the  said  of  the 

hereditaments  therein  mentioned  for  the 
term  and  upon  the  conditions  therein  stated, 
may,  pursuant  to  section  10  [or  15]  of  the 
above-mentioned  Act,  be  approved,  and  that 
the  said  A.B,  [or  X,  F.]  may  be  authorised 
to  execute  a  lease  in  pursuance  of  the  said 
contract. 

2.  {Add  application  for  costs  as  in  Form 
III,  2.) 


Form  V. 

Summons  under  Sections  10  or  15  for 
Authority  to  grant  a  particular  Lease 
WHEN  NO  Contract  has  been  entered 

INTO. 

Title  as  in  Form  I. 
Formal  parts  as  in  Form  II.  a.  or  h. 

1.  That  the  [building  or  mining]  lease  in- 
tended to  be  granted  to  of  the 
lands  [or  of  the  mansion  house,  &c.]  settled 
by  the  said  settlement  may,  pursuant  to 
section  10  [or  15]  of  the  above-mentioned 
Act,  be  approved,  and  that  t]ie  applicant  [or 
the  said  X,Y.]  may  be  authorised  to  execute 
the  same. 

2.  (Add  applicHfioH  for  cod^  as  in  Form 
III.  2.) 


Form  VI. 

Summons  under  Sections  15,  35  or  37  for 
A  Sale  out  of  Court  ok  tue  principal 
Mansion  House  and  Demesnes,  on  of 
Timber  or  Chattels. 

Title  as  in  Form  I. 
Formal  x)arts  as  in  Funn  11.  a.  or  6. 

1.  That  the  applicant  [or  in  the  case  of  an 
infant  the  said  X.  ¥.]  may  bo  authorised  to 
sell  the  principal  mansion  house  [or  the 
timber  ripe  and  fit  for  cutting]  on  the  land 
[or  the  furniture  and  chattels]  settled  by  the 
above-mentioned  settlement  m  such  manner 


and  subject  to  such  particulars,   conditions 
and  provisions  as  he  may  think  fit. 

2.  That  the  costs  of  this  application  may 
bo  taxed  as  between  solicitor  and  client,  and 
that  CD,  and  E.F.,  the  trustees  of  the  said 
settlement,  may  be  at  liberty  to  pay  the  costs 
when  taxed  out  of  the  proceeds  of  the  said 
sale  [or,  in  the  cuse  of  tiniber,  out  of  the  three- 
fourths  of  the  proceeds  of  the  said  sale  to  be 
set  aside  as  capital  money  arising  under  the 
said  Act],  or  if  this  Form  is  not  applicahle  as 
in  Form  III,  2. 


Form  VII. 

Summons  under  Sections  15,  35  or  37  for 
Sale  by  the  Court  of  the  principal 
Mansion  House  and  Demesnes,  or  of 
Timber  or  Chattels. 

Title  as  in  Form  I. 
Formal  parts  as  in  Form  II.  a,  or  h, 

1.  That  the  principal  mansion  house  [or 
the  timber  ripe  and  iit  for  cutting]  on  the 
land  [or  the  furniture  and  chattels],  settled 
by  the  above-mentioned  settlement,  may  be 
sold  luider  the  direction  of  the  Court. 

2.  {Application  for  costs  as  in  Form  III. 

2.) 


Form  VIU. 

Affidavit  verifying  Title. 

Title  as  in  Form  I. 

I  of  make  oath  and 

say  as  follows  : 

1.  By  the  above-mentioned  settlement  the 
above-mentioned  lands  [or  certain  chattels, 
siwrtbj  descrihiwf  them]  stand  limited  to  uses 
[or  upon  trusts]  under  which  A.B.  is  [(/rl 
am]  beneficially  entitled  in  possession  as 
tenant  for  life  [or  tenant  in  tail  or  tenant  in 
fee  simple,  with  an  executory  gift  over,  or  as 
tlic  cam  mwj  he], 

2.  {If  it  w  tlui  fact,)  The  said  A.B,  is  an 
infant  of  the  age  of  years  or  there- 
abouts. 

3.  a  I),  of  and  E.F.  of 

are  trustees  under  the  said  settlement,  with 
a  power  of  sale  of  the  said  lands  [or  with 
power  of  consent  to  or  approval  of  tlie  exer- 
cise of  a  power  of  sale  of  the  said  lands 
contained  in  tlie  said  sottleiiicut,  or  are  the 
persons  by  the  said  settlement  declared  to  bo 
Trustees  thereof  for  purposes  of  the  above- 
mentioned  Act]. 


Vol.  52.] 


ORDERS  AND  RULES. 


Form  IX. 

Summons  under  Section  22  by  Purchaser 
FOR  Payment  into  Court  of  Purchase 
Money  of  Settled  Land,  Timber  or 
Chattels. 

Title  as  in  Form  I. 
Formal  parts  as  in  Form  II.  c. 

1.  That  the  applicant  may  be  at  liberty  to 
pay  into  Court  to  the  credit  of  **  In  the 
matter  of  the  settlement,  dated  the 

and  made  between  [or  will,  &c.] 

proceeds  of  sale  of  the  A.  estate  [or  as  the 
case  may  6e],  and  in  the  matter  of  the  Settled 
Land  Act,  1882,"  the  sum  of  £  on 

account  of  the  purchase-money  of  the  said 
A.  estate  {or  as  the  case  may  be)  settled  by 
the  said  settlement  [or  will,  &c.] 

2.  That  such  dilutions  may  be  given  for 
the  investment  of  the  said  sums  when  paid 
into  Court,  and  the  accumulation  or  payment 
of  the  dividends  of  the  securities  repre- 
senting the  same  as  the  Court  may  think 
proper. 


that  the  dividends  on  the  said 

when  purchased  may  be  paid  to  A,B.y  the 

tenant-for-life   under  the    above-mentioned 

settlement  during  his  life  or  until  further 

order. 


Form  X. 

Summons  under  Section  22  for  payment 
INTO  Court  by  Lessee  under  a  Mining 
Lease  {see  section  11). 

Title  as  in  Form  I. 
Formal  parts  as  in  Form  II.  /. 

1.  That  the  applicant  may  be  at  liberty  to 
pay  into  Court  to  the  credit  of  *'In  the 
matter  of  the  settlement  dated  the 

and  made  between  [or  the  will, 

«&c.]  mineral  rents  under  lease,  dated  the 
and  in  the  matter  of  the  Settled 
Land  Act,  1882,"  the  sum  of  £  being 

three-fourths  [or  one-fourth]  of  the  rents 
payable  by  him  under  the  said  lease  for  the 
half-year  ending  the  less  £ 

the  costs  of  payment  into  Court. 

2.  That  the  applicant  may  be  at  liberty  on 
or  before  the  day  of  and  the 

day  of  in  every  year  during 

the  term  created  by  the  said  lease  to  pay 
into  Court  to  the  credit  aforesaid  so  much  of 
the  rents  payable  by  him  under  the  said  lease 
as  is  by  section  11  of  the  above-mentioned 
Act  directed  to  be  set  aside  as  capital  money 
arising  under  the  said  Act  after  deducting 
therefrom  the  costs  of  payment  in,  the 
amount  paid  in  to  be  verified  by  affidavit. 

3.  That  the  said  sum  of  £  and  all 
other  sums  to  be  paid  into  Court  to  the  credit 
aforesaid  may  be  invested  in  the  purchase  of 
(iwtfM  the  wveitment)  to  the  like  credit,  and 


Form  XI. 

Summons  under  Section  22  for  payment 
into  Court  by  Mortgagee  {see  section 
18.) 

Title  as  in  Form  I. 
Formal  parts  as  in  Form  II.  g, 

1.  That  the  applicant  may  be  at  liberty  to 
pay  into  Court  to  the  credit  of  **  Money 
advanced  on  mortgage  of  lands  settled  by 
the  settlement,  dated  the  and 
made  between  [or  the  will,  &c.] 
and  in  the  matter  of  the  Settled  Land  Act, 
1882,"  the  sum  of  £  being  the  amount 
agreed  to  be  advanced  by  him  on  mortgage 
of  the  lands  comprised  in  the  above-men- 
tioned settlement  less  the  costs  of  pay- 
ment in. 

2.  {Add  directions  for  investment  as  in 
Form  VIII ,  2.) 


Form  XII. 

Summons  under  Section  26  (1). 

Title  as  in  Form  I. 
Formal  parts  as  in  Form  II.  a  or  6. 

1.  That  the  scheme  left  at  my  chambers 
this  day  for  the  execution  of  improvements 
on  the  lands  settled  by  the  above-mentioned 
settlement  may  be  approved. 

2.  {Add  ajyjdication,  for  costs  (is  in  Foi'm 
III.  2.) 


Form  XIU. 

Summons  under  Section  20,  Sub-section 
(2.)  (ii.)  for  Appointment  of  an  En- 
gineer OR  Surveyor. 

Title  as  in  Fonn  I. 
Formal  parts  as  in  Form  II.  a  or  6. 

1.  That  M.N.  of  ,  engineer  [or 
surveyor]  may  be  approved  as  engineer  [irr 
surveyor]  for  the  purposes  of  section  26  sub- 
section (2)  (ii.)  of  the  above-mentioned  Act. 

2.  {Add  applicaiioih  for  costs  as  in  Form 
III.  2.) 


6 


SUPREME  COURT  OF  JUDICATURE. 


[Law  J. 


Form  XIV. 

Nomination  of  an  Enoinbeb  or  Surveyor 
BY  THE  Trustees. 

Title  as  in  Form  I. 

We  CD.  of  ,  and  J^.^.  of  , 

the  trustees  of  the  above-mentioned  settle- 
ment for  the  purposes  of  the  above-mentioned 
Act,  hereby  nominate  ,  of  , 

engineer  [or  surveyor],  for  the  purposes  of 
section  26,  sub-section  (2)  (ii.)  of  the  said 

Act. 

(Signed)  CD, 

E.R 


Form  XVII. 

Summons  under  Section  31. 

Title  as  in  Form  I. 
Formal  parts  as  in  Form  II.  a  or  6. 

1.  That  the  applicant  may  be  at  liberty  to 
enforce  [or  carry  into  effect  or  vary  or  rescind 
as  the  case  may  be]  the  contract  entered  into 
between  the  applicant  of  the  one  part,  and 

of  ike  other  part. 

2.  Or  that  such  directions  may  be  given 
relating  to  the  said  contract  as  the  judge 
may  think  fit. 

3.  (Add  applicaiion  for  costs  as  m  Form 
IIL  2.) 


Form  XV. 

.    Summons  under  Section  26,  Sub- 
section (2)  (iii). 

Title  as  in  Form  I. 
Formal  parts  as  in  Form  IE.  a,  or  6. 

1.  That  CD.  and  E,F.,  the  trustees  of  the 
above-mentioned  settlement,  for  the  purposes 
of  the  above-mentioned  Act,  may  be  directed 
to  apply  the  sum  of  £  out  of  the  capital 
money  arising  imder  the  said  Act  in  their 
hands  subject  to  the  said  settlement  in  pay- 
ment for  [describe  the  \oork  or  operatwii]  being 
[part  of\  an  improvement  executed  upon  the 
lands  subject  to  the  said  settlement  pursuant 
to  a  scheme  approved  by  the  said  CD,  and 
E.F.  under  the  said  Act. 

2.  {Add  application  for  costs  (u  in  Form 
IIL  2  ) 


Form  XVI. 

Summons  under  Section  26,  Sub-section  3. 

Title  as  in  Form  I. 
Formal  parts  as  in  Form  II.  a  or  b, 

1.  That  the  sum  of  £  may  be  ordered 
to  be  raised  out  of  the  in  Court  to 
the  credit  of  ,  and  that  the  same 
when  raised  may  bo  paid  to  upon 
his  undertaking  to  apply  the  same  in  pay- 
ment for  [describe  the  works  or  operation'] 
being  part  of  an  improvement  executed  upon 
the  land  settled  by  the  above-mentioned 
settlement  pursuant  to  the  scheme  approved 
by  Order  dated  the 

2.  (Add  application  for  costs  cu  in  Form 
IIL  2.) 


Form  XVm. 

Summons  under  Section  34  for  Applica- 
tion of  Money  paid  for  a  Lease  or 
Reversion. 

Title  as  in  Form  I. 
Formal  parts  as  in  Form  II.,  a.  b,  or  d, 

1.  That  the  sum  of  £  ,  being  the 
proceeds  of  sale  of  a  lease  for  years  [or  life 
or  a  reversion  or  other  interest  describing  it] 
settled  by  the  above-mentioned  settlement, 
may,  pursuant  to  section  34  of  the  above- 
mentioned  Act,  be  directed  to  be  applied  for 
the  benefit  of  the  parties  interested  under 
the  said  settlement  in  such  manner  as  the 
Court  may  think  fit. 

2.  (Add  application  for  costs  cw  vn  Form 
IIL  2.) 


Form  XIX. 

Summons  under  Section  38  for  the 
Appointment  of  new  Trustees. 

Title  as  in  Form  I. 
Formal  parts  as  in  Form  II.,  a.  6.  c.  or  d, 

1.  That  G,  H.  and  I.  J.  may  be  appointed 
trustees  under  the  above-mentioned  settle- 
ment for  the  purposes  of  the  above-mentioned 
Act. 

2.  (Add  ajyjiication  for  cost^i  as  in  Form- 
IIL  2.) 


Form  XX. 

Summons  under  Section  44. 

Title  as  in  Form  I. 
Formal  parts  as  in  Form  II.,  a.  b,  or  c. 

1.  That  it  maybe  declared  that  (set  out  the 
dedaraUon  required). 


Vol.  62.] 


OBBERS  Ain)  BULES. 


2.  {Add  cipplicaium  for  costs  as  in  Form 
HI.  2,  or  as  ike  circwnstances  may  require,) 


Form  XXI. 

Summons  undeb  Section  56  for  Advicr 
AND  Direction. 

Title  as  in  Form  I. 
Formal  parts  as  in  Form  II.  a.  to  h. 

For  the  opinion,  advice  and  direction  of 
the  judge  on  the  following  questions  : — 

1.  Wliether 

2.  Whether 

3.  Whether 

{or  if  the  questions  involve  complicated  facts) 
for  the  opinion,  advice  and  direction  of  the 
judge  on  the  facts  and  questions  submitted 
by  the  statement  left  in  my  chambers  this 
day. 

Add  application  for  costs  as  in  Form  III, 

2.) 


Form  XXII, 

Summons  under  Section  60  for  Appoint- 
ment OF  Persons  to  exercise  Powers 

ON   BEHALF  OF  INFANT. 

Title  as  in  Form  I. 
Formal  parts  as  in  Form  II.  h, 

1.  That  the  powers  conferred  upon  a 
tenant  for  life  b^  sections  6  to  13,  both  in- 
clusive, and  sections  16  to  20,  both  inclusive, 
of  the  above-mentioned  Act  {or  such  other 
powers  as  it  is  desired  to  exercise)  may  be 
exercised  by  the  said  on  behalf  of 
the  said                   during  his  minority. 

2.  {Add  application  for  costs  as  in  Form 
III,  2. 


Form  XXIH. 

Summons  for  Directions  as  to  Service 
OF  a  Petition. 

Title  as  in  Form  I. 
Formal  parts  as  in  Form  IE. 

That  directions  may  be  given  as  to  the 
persons  to  be  served  with  the  petition  pre- 
sented in  the  above  matter  on  the 
day  of  18    . 


RULES    UNDER    THE   ACT    FOR    THE    ABOLITION   OF   FINES   AND 
RECOVERIES,  AND  SECTION  7  OF  THE  CONVEYANCING  ACT,  1882. 


1.  No  person  authorised  or  appointed 
under  the  Act  3  &  4  Will.  IV.  c.  74.  (in 
these  rules  referred  to  as  the  Fines  and  Re- 
coveries Act)  to  take  the  acknowledgments  of 
deeds  by  married  women  shall  take  any 
such  acknowledgment  if  he  is  interested  or 
concerned  as  eiuier  a  party  or  as  solicitor  or 
clerk  to  the  solicitor  for  one  of  the  parties  or 
otherwise  in  the  transaction  giving  occasion 
for  the  acknowledgment. 

2.  Before  a  commissioner  shall  receive  an 
acknowledgment,  he  shall  enquire  of  the 
married  woman  separately  and  apart  from 
her  husband  and  from  the  solicitor  concerned 
in  the  transaction  whether  she  intends  to 

give  up  her  interest  in  the  estate  to  be  passed 
y  the  deed  without  having  any  provision 
made  for  her  ;  and  where  the  married  woman 
answers  in  the  affirmative  and  the  commis- 
sioner shall  have  no  reason  to  doubt  the 
truth  of  her  answer,  he  shall  proceed  to 
receive  the  acknowledgment ;  but  if  it  shall 
appear  to  him  that  it  is  intended  that  pro- 
vision is  to  be  made  for  the  married  woman, 


then  the  commissioner  shall  not  take  her 
acknowledgment  until  he  is  satisfied  that 
such  provision  has  been  actually  made  by 
some  deed  or  writing  produced  to  him  ;  or  & 
such  provision  shall  not  have  been  actually 
made  before,  then  the  commissioner  shall 
require  the  terms  of  the  intended  provision 
to  be  shortly  reduced  into  writing,  and  shall 
verify  the  same  by  his  signature  in  the 
margin,  at  the  foot,  or  at  the  back  thereof. 

3.  The  memorandum  to  be  indorsed  on  or 
written  at  the  foot  or  in  the  margin  of  a  deed 
acknowledged  by  a  married  woman  shall  be 
in  the  following  form  in  lieu  of  the  form  set 
forth  in  section  84  of  the  Fines  and  Recoveries 
Act : 

*'  This  deed  was  this  day  produced  before 
me  and  acknowledged  by  therein 

named  to  be  her  act  and  deed  [or  their 
several  acts  and  deeds!  previous  to  which 
acknowledgment  \or  acknowledgments]  the 
said  was  \or  were]  examined  by  me 

separately  and  apiurt  from  her  husband  \or 
their  respective  husbands]  touching  her  [or 
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their]  knowledge  of  the  contents  of  the  said 
deed  and  her  [or  their]  consent  thereto  and 
[each  of  them]  declared  the  same  to  be  freely 
and  voluntarily  executed  by  her." 

4.  When  an  acknowledgment  is  taken  by 
any  person  other  than  a  judge,  the  following 
declaration  shall  be  added  to  the  memorandum 
of  acknowledgment : 

*'  And  I  declare  that  I  am  not  interested 
or  concerned  either  as  a  party  or  as  a 
solicitor  or  clerk  to  the  solicitor  for  one  of 
the  parties  or  otherwise  in  the  transaction 
giving  occasion  for  the  said  acknowledg- 
ment." 

5.  A  memorandum  of  acknowledgment 
purporting  to  be  signed  according  to  any  of 
the  following  forms  shall  be  deemed  to  be  a 
memorandum  purporting  to  be  signed  by  a 
person  authorised  to  tidke  the  acknowledg- 
ment : — 

(Signed)        A,B, 
A  Judge  of  the  High  Court  of  Justice 

in  Englajad, 
or  A  Judge  of  the  County  Court  of 
or  A  perpetual  Commissioner  for  taking 

acknowledgments  of  deeds  by  married 

women, 
or  The  special  Commissioner  appointed 

to  take  the  aforesaid  acknowledgment. 

But  this  rule  is  not  to  derogate  from  the 
effect  of  any  memorandum  purporting  to  be 
signed  by  a  person  authorised  to  iske  the 
acknowledgment,  though  not  signed  in 
accordance  with  any  of  the  above  forms. 

6.  Nothing  in  the  five  preceding  rules 
contained  shaJl  make  invahd  any  acknow- 
ledgment which  would  have  been  valid  if 
these  rules  had  not  been  enacted. 

7.  Every  Commission  appointing  a  special 
Commissioner  to  take  an  acknowledgment  by 
a  married  woman  shall  be  returned  to  the 
office  of  the  registrar  of  certificates  of  acknow- 
led^ents  of  deeds  by  married  women,  and 
shaJl  be  there  filed.  An  index  shall  be  pre- 
pared and  kept  in  the  said  office,  giving  the 
names  and  addresses  of  the  married  women 
named  in  all  such  commissions  filed  in  the 
said  office  after  the  Slst  December,  1882. 
The  same  rules  shall  apply  to  searches  in  the 
index  so  as  to  be  prepared  as  to  searches  in 
the  other  indexes  and  registers  kept  in  the 
Central  Office. 


8.  The  costs  to  be  allowed  to  solicitors  in 
respect  of  the  matters  hereinafter  mentioned, 
when  not  otherwise  regulated  by  the  general 
orders  in  force  for  the  time  being  under  the 
Solicitors'  Remuneration  Act,  1881,  or  by 
special  agreement,  shall  bo  as  follows  ;  any- 
thing in  the  Rules  of  the  Supreme  Court  as 
to  costs,  dated  the  12th  August,  1875,  to  the 
contrary  notwithstanding : — 

Charges  nnder  the  ActSdbi:  WUl  IV. 
c.  74  (the  Fines  and  Recoveries  Act), 

£    8.    d. 

For  the  indorsements  on  deeds 
required  by  the  Fines  and  Re- 
coveries Act,  to  be  entered  on  the 
Court  Rolls  of  manors  of  the  memo- 
randum of  production  and  memo- 
randum of  entry  on  Court  Rolls, 
to  be  signed  by  the  Lord  Steward 
or  Deputy  Steward,  each  endorse- 
ment of  memorandmn  5^.,  together    0    10    0 

For  the  entries  on  the  Court 
Rolls  of  deeds  and  the  indorsements 
thereon,  at  per  folio  of  72  words  .006 

For  taking  the  consent  of  each 
protector  of  settlement  of  lands   .     0    13    4 

For  taking  the  surrender  by  each 
tenant  in  tail  of  lands  •        .        .    0    13    4 

For  entries  of  such  surrenders 
or  the  memorandums  thereof  in 
the  Court  Rolls,  at  per  folio  of  72 
words 0     0    G 

9.  The  following  Rules  and  Orders  are 
hereby  repealed,  except  as  to  certificates  not 
lodged  before  the  1st  January,  1883,  of  ac- 
knowledgments by  married  women  of  deeds 
executed  before  the  1st  January,  1883,  and 
the  affidavits  relating  thereto  : — 

The  General  Rules  of  the  Court  of  Common 
Pleas,  Hil.  Term,  1834. 

The  General  Rules  of  the  Court  of  Common 
Pleas,  Trin.  Term,  1834. 

The  General  Order  of  the  Court  of 
Common  Pleas,  dated  the  24th  November, 
1862. 

The  General  Order  of  the  Court  of 
Common  Pleas,  dated  the  13th  January, 
1863. 

10.  These  Rules  shall  take  effect  from  and 
after  the  31st  December,  1882. 
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RULES  UNDER  SECTION  2  OF  THE  CONVEYANCING 

ACT,  1882. 


1.  Every  requisition  for  an  official  search 
shall  state  the  name  and  address  of  the 
person  requiring  the  search  to  be  made. 
Every  requisition  and  certificate  shall  be 
filed  in  the  office  where  the  search  was 
made. 

2.  Every  person  requiring  an  official  search 
to  be  made  pursuant  to  section  2  of  the  Con- 
veyancing Act,  1882,  shall  deliver  to  the 
officer  a  declaration  according  to  the  Forms  I. 
and  II.  in  the  Appendix,  purporting  to  be 
signed  by  the  person  requiring  the  search  to 
be  made,  or  by  a  solicitor,  which  declaration 
may  be  accepted  by  the  officer  as  sufficient 
evidence  that  the  search  is  required  for  the 
purposes  of  the  said  section,  ^e  declaration 
may  be  made  in  the  requisition,  or  in  a 
separate  document. 

3.  Requisitions  for  searches  under  section 
2  of  the  Conveyanciim  Act,  1882,  shall  be  in 
the  Forms  in.  to  YI.  in  the  Appendix,  and 
the  certificates  of  the  results  of  such  searches 
shall  be  in  the  Forms  VII.  to  X.,  with  such 


modifications    as    the    circumstances   may 
require. 

4.  Where  a  certificate  setting  forth  the 
result  of  a  search  in  any  name  has  been 
issued,  and  it  is  desired  that  the  search  be 
continued  in  that  name,  to  a  date  not  more 
than  one  calendar  month  subsequent  to  the 
date  of  the  certificate,  a  requisition  in  writing 
in  the  Form  XI.  in  the  Appendix  may  be  left 
with  the  proper  officer,  wno  shall  cause  the 
search  to  be  continued,  and  the  result  of  the 
continued  search  shall  be  indorsed  on  tlie 
original  certificate  and  upon  any  office  copy 
thereof  which  may  have  been  issued,  if  pro- 
duced to  the  officer  for  that  purpose.  The 
indorsement  shall  be  in  the  Form  XII.  in  the 
Appendix  with  such  modifications  as  circum- 
stances require. 

5.  Every  person  shall  upon  payment  of  the 
prescribed  fee  be  entitled  to  have  a  copy  of 
the  whole  or  any  part  of  any  deed  or  docu- 
ment enrolled  in  die  Enrolment  Department 
of  the  Central  Office. 


RULE   UNDER  THE  CONVEYANCING  AND  LAW  OF  PROPERTY 

ACT,  1881. 


6.  An  alphabetical  index  of  the  names  of 
the  grantors  of  all  powers  of  attorney  filed 
under  section  48  of  the  Conveyancing  and 
Law  of  Property  Act,  1881,  shall  be  prepared 
and  kept  by  the  proper  officer,  and  any 
person  may  search  the  index  upon  payment 
of  the  prescribed  fee.  No  person  shall  take 
copies  of  or  extracts  from  any  power  of 
attorney  or  other  document  filed  under  that 


section  and  produced  for  his  inspection.  All 
copies  or  extracts  which  may  be  required 
shall  be  made  by  the  Office. 

(Signed)        Selbo&ns,  C. 

COLEBIBOB,  L.C.J. 

G.  Jbssbl,  M.R. 
Nath.  Lindlet,  L.J. 
H.  Manisty,  J. 
Edw.  Pky,  J. 
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APPENDIX, 


FOBM  I. 
DSCLABATION  BT    SSPAKATE    INSTRUMENT  AS 

TO  Purposes  of  Search. 

Supreme  Court  of  Judicature, 
Central  Office. 

To  the  Clerk  of  Enrolments 
or  The  Registrar  of 

Royal  Courts  of  Justice, 

London. 

In  the  matter  oi  A,B,  and  CD, 

I  declare  that  the  search  {or  searches)  in 
the  name  {or  names)  of  required  to 

be  made  by  the  requisition  for  seardi,  dated 
the  is  {or  are)  required  for  the  pur- 

poses of  a  sale  {or  mortgage,  or  lease,  or  as 
the  ccue  may  be),  by  A,B,  to  C.D. 

Signature, 

Address  and 

Description. 

Dated 


18     to  18      both  inclusive,  in  the 

following  name  {or  names). 


Form  II. 

Declaration  as  to  Purposes  of  Search 
contained  in  the  requisition. 

I  declare  that  the  above-mentioned  search 
is  required  for  the  purposes  of  a  sale  {or 
mort^e,  or  lease,  or  a$the  can  may  be),  by 
A.B.  to  CD. 


o 


{Add  declaratiwi^y  Form  II.) 

{State  \f  an  office  copy  of  the  certijicute  is 
desired,  and  whether  it  is  to  be  sent  by  post  or 
called  for.) 

Signature,  address  and  j 
description  of  person  > 
requiring  the  search.  J 

Dated 


Form  IU. 

Requisition  for  Search  in  the  Enrolment 
Office,  under  the  Conyetanoing  Act, 
1882,  8.  2. 

Supreme  Court  of  Judicature, 
Central  Office. 

Requisition  for  Search. 

To  the  Clerk  of  Enrolments, 

Royal  Courts  of  Justice, 

London. 

In  the  matter  of  ^.J^.  and  CD. 

Pursuant  to  section  2  of  the  Conveyancing 
Act,  1882,  search  for  deeds  and  other  docu- 
ments enrolled  during  the  period  from 


Form  IV. 

Requisition  for  Search  in  the  Bills  of 
Sale  Dbpartbcent  under  the  Convey- 
ancing Act,  1882,  s.  2. 

Supreme  Court  of  Judicature, 
Central  Office. 

Requisition  for  Search. 

To  the  Registrar  of  Bills  of  Sale, 

Royal  Court  of  Justice, 

London. 

In  the  matter  of  A.B,  and  CD. 

Pursuant  to  section  2  of  the  Conveyandng 
Act,  1882,  search  for  instruments  re^^istered 
or  re-registered  as  bills  of  sale  during  the 
period  from  18       to 
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(Add  dedaration.  Form  II.) 

(StaU  if  an  offiet  topi/  of  the  ctrtifieale  i 
detirtd,  and  whdher  it  it  to  be  lent  by  pott  q 
caUfd/or.) 

Signature,  addreu  uid] 
description  of  person  > 
requinug  the  aeucli.  J 


iAdd  derlarotwn,  Form  //,) 
3taU  if  an  office  copy  of  the  eeriificaie   i 
detired,  and  whether  it  it  to  be  iet\t  by  jiott  o 

called  fw.) 

SigDAtura,  address  and  I 
description  of  person  j- 
requiring  the  search.  J 


Form  VI. 
Rbquisitioii  foe  Srarch  in 
of  jodombhts  undbr  thb 
Act,  1882,  B.  2. 


REQrHinoN  FOR  Sbabch  ih  tbb  RsaisraY 
OF  Cbrtipicatbs  of  Acknowlbdomkhts  of 
Dbbm  by  Maskixd  Woubn  uhdbr  tUE 
CoNTETaKcmo  Act,  1882,  s.  2. 


fieqnisition  for  Search. 

To  theR^traruf  CertiGcates  of  Acknow- 
ledgments of  Deeds  by  Harried  Women, 
Royal  Courts  of  Justice, 
London. 
In  the  matter  of  A.B.  and  CD. 

Pursuant  to  section  S  of  the  Conveyancing 
Act,  1862,  search  for  certificates  of  acknow- 
ledgments of  deeds  by  married  women  during 
the  period  from  18     to 

IjS    ,  both  inclusive,  according  to  the  par- 
tieulan  mentiomd  in  the  schedule  hereto. 


Requisition  for  Search. 
To  the  Registrar  of  Judgments, 

RotsI  Courts  of  Justice, 
£ondon. 
In  the  matter  of  A.B.  and  C.I}. 

Pursuant  to  section  2  of  the  Cfniviij'Hjicing 
Act,  1682,  seai'ch  for  judgments,  revivals, 
decrees,  orders,  rules  and  lis  ]>r.iuirim.  and 
for  judgments  at  the  suit  of  the  Cniwn, 
statutes,  recognisances,  Crown  bonds,  in- 
quisitiuni  and  acceptances  of  office   for  the 

Kriod  from  16     to  16    , 

th  inclusive,  and  for  executions  for  the 
period  from  the  2!)th  of  July,  18G4  (or  at 
the  cote  may  rei[»ir'),  to  the  18     ,  both 

inclusive,  and  for  annuitiiss  for  the  period 
from  the  2Uth  of  April,  1865  (or  at  Ae  cote 
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may  re^Ure)  to  the  18    ,  both  in- 

clusive in  the  following  name  {or  names). 


(Add  dd'larationy  Fonn  II.) 
{Staie  if  an  office  copy  of  the  certificate  is 
desired,  and  lohether  it  is  to  be  sent  by  post  or 
called  for,) 

Signature,   address  and  1 
description  of  person  V 
requiring  the  securch.  J 
Dated 


Form  VIII. 

Certificate  of  Search  by  the  Keoistrar 
OF  Bills  of  Sale  under  the  Con- 
veyancing Act,  1882. 

Supreme  Court  of  Judicature, 
Central  Office, 
Bills  of  Sale  Department. 

Certificate  of  Search  pursuant  to  section  2 
of  the  Conveyancing  Act,  1882. 

In  the  matter  ot  A,B.  and  CD, 

This  is  to  certify  that  a  search  has  been 
diligently  made  in  the  Register  of  Bills  of 
Sale  in  the  name  (or  names)  of  for  the 

period  from  18  18    ,  both 

inclusive,  and  that  no  instrument  has  been 
registered  or  re-registered  as  a  bill  of  sale  in 
that  name  (or  in  any  one  or  more  of  those 
names)  during  that  period,  or,   and 

that    except    the  described    in    the 

schedule  hereto,  no  instrument  has  been  re- 
gistered or  re-registered  as  a  bill  of  sale  in 
tliat  name  (or  in  any  one  or  more  of  those 
names)  during  the  period  aforesaid. 


The  Schedule. 


Dated 


Form  VII. 

Cbrtificatb  of  Search  by  Enrolment 
Department  undbr  the  Conveyancing 
Act,  1882,  s.  2. 

Supreme  Court  of  Judicature, 
Central  Office, 

Enrolment  Department. 

Certificate  of  Search  pursuant  to  Section  2 
of  the  Conveyancing  Act,  1882. 

In  the  matter  of  ^.J5.  and  CD. 

This  is  to  certify  that  a  search  has  been 
diligently  made  in  the  Enrolment  Office  for 
deeds  and  other  documents  in  the  name  (or 
names)  of  for  the  period  from 

to  ,   both  inclusive,  and  that  no 

deed  or  other  document  has  been  enrolled  in 
the  said  office  in  that  name  (or  in  any  one  or 
more  of  those  names)  during  the  period 
aforesaid.  or  and 

that  except  the  described  in  the 

schedule  hereto  no  deed  or  document  has 
been  enrolled  in  that  name  (or  in  any  one  or 
more  of  those  names)  during  the  period 
aforesaid. 


The  Schedule. 


Dated 


Form  IX. 

Certificate  of  Search  by  Rkgistrar  of 
Certificates  of  Actcnowlbdgments  of 
Deeds  by  Married  Women  under  the 
Conveyancing  Act,  1882,  s.  2. 

Supreme  Court  of  Judicature, 
Central  Office. 

Registry  of  Certificates  of  Acknowledgments 
of  Deeds  by  Married  Women. 

Certificates  of  Search  pursuant  to  section  2 
of  the  Conveyancing  Act,  1882. 

In  the  matter  of  A,B.  and  CD. 

This  is  to  certify  that  a  search  lias  been 
diligently  made  in  the  Office  of  the  Re<n8trar 
of  Certificates  of  Acknowledgments  of  Deeds 
by  Married  Women  in  the  name  (or  names) 
of  for  the  period  from 

to  18    ,  both  inclusive, 

for  a  certificate  dated  the  or  for  cer- 

tificates of  acknowledgment  of  a  deed  dated 
the  or  for  certificates  of  acknow- 

ledgments of  deeds  relating  to  (fill  iyi  tfie 
description  of  the  property  from  the  requisi- 
tion) and  that  no  such  certificate 
has  been  filed  in  that  name  (or  in  any  one  of 
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more  of  those  names)  during  the  period 
aforesaid.  or  and  that  except  the 

certificate  (or  certificates)  described  in  the 
schedule  hereto,  no  such  certificate  has 
been  filed  in  that  name  (or  in  any  one  or 
more  of  those  names)  during  the  period 
aforesaid. 


or  more  of  those  names)  during  the  respec- 
tive periods  covered  by  the  aforesaid  searenes. 

or  and  that  except  the 
mentioned  in  the  schedule  hereto,  on  judg- 
ment, revival,  decree,  order,  rule,  lu  ptiideiu, 
judgment  at  the  suit  of  the  Crown,  statute, 
rect^niaance,  Cronn  bond,  inquisition,  ac- 
ceptance of  office,  execution  or  annuity  has 
been  r^^tered  or  re-registered  in  that  name 
(or  in  any  one  or  more  of  those  names)  during 
the  respective  periods  covered  by  the  afore- 
said search. 

Ths  Schedule. 


CKBTinCATE    OF    SbABCH    BY  ReoISIIUR  OF 
JUDOUBHTH     nNDBE     TUR     CONVEVANWNO 

Act,  1882,  s.  2. 


The  Begistry  of  Judgments. 
Certificate  of  Search  pursuant  to  Section  2 

of  the  Conveyancing  Act,  1682. 

In  the  matter  of  A.B.  and  CD. 
This  is  to  certify  that  a  search  has  been 
diligently  made  in  the  Office  of  the  Registrar 
of  Judgmenta  for  judgments,  revivals,  de- 
crees, orders,  rules,  lia  pendent,  judgments  at 
thflsuit  of  the  Crown,  statutes,  recognisances. 
Crown  bonds,  inquisitions  and  acceptances  of 
office,  for  the  period  from  18      to 

18,  both  inclusive,  and  for  execu- 
tions for  the  period  from  16  to 
18  ,  both  inclusive,  and  fur  annui- 
ties for  the  period  from  to 
IS  ,  both  inclusive,  in  the  name  (or  names) 
of  and  that  no  judgment,  revival, 
decree,  order,  rule,  li»  petxdent,  jui^mentat 
the  suit  of  the  Crown,  statute,  reoognisance. 
Crown  bond,  inquisition,  acceptance  of  office, 
execution  or  annuity  has  berai  registered  or 
re-registered  in  that  name  {or  in  any  one 


Requisition  for  continuation  of  Search. 
To  the  Clerk  of  Enrolments 
or  The  Registrar  of 

Royal  Courts  of  Justice, 

London,  W.C. 

In  the  matter  of  A.B.  and  C.D. 

Pursuant  to  section  2  of  the  Conveyancing 

Act,  1882,  continue  the  search  for[  J, 

made  pursuant  to  the  requisition  dated  the 

day  of  18    ,   in  the 

name    {or  names)    of  ,  from  the 

day  of  to  the 

day  of  18    ,  both  inclusive. 

Signature,  address  and  I 
description  of  person  > 
requiring  the  search.  J 
Dated 


Ckbtikicatk    of     Result    ok     cobtinckd 

Search     under     the     CorrvEYANCiuo 

Ai,T,  1882,  s.  2,   to  be  endorsed  ok 

Oriuinal  Cbktificate. 

This    is    to    certify   that   the   search   {or 

Buarches)  mentioned  in  the   within  written 

certificate  haa    (or    have)    been    diligently 

continued  to  the  day  of 

18    ,  and  that  up  to  and  including  that  date 

[except    the  mentioned    in    the 


14 


SUPREME  COURT  OF  JUDICATURE. 


Law  J. 


schedule  hereto  (these  words  to  he  omitted 
where  iu)thiit/g  is  found)],  no  deed  or  other 
document  has  been  enrolled,  or  no  instru- 
ment has  been  registered  or  re -registered  as 
a  bill  of  sale,  or  no  certificate  has  been  filed, 
or  no  judgment,  revival,  decree,  order,  rule, 
lis  pendens^  judgment  at  the    suit  of  the 


Crown,  statute,  recognisance.  Crown  bond, 
inquisition,  acceptance  of  office,  execution  or 
annuity  has  been  registered  or  re-registered 
in  the  within-mentioned  name  (or  in  any  one 
or  more  of  the  within  mentioned  names). 
Dated 


OEDER  AS  TO  COURT  FEES. 


Higher 
Scale. 

£    8.     d. 


1.  The  following  portion  of  the  schedule 
to  the  Order  as  to  Court  Fees  made  on  the 
28th  October,  1875,  is  hereby  repealed,  that 
is  to  say  : 

Lower 
Scale. 

On  taking   acknow-    £    s»    d. 
ledgment  of  a  deed  by 
a  married  woman         .10    0     6    0    0 

And  instead  thereof  the  following  fees  shall 
henceforth  be  chargeable  in  respect  of  the 
matters  hereinafter  mentioned  (namely)  : 

Fees  under  theActSdb^  WiU,  IV,  c.  74 
(the  Fines  <md  Recoveries  Act), 

£    s,    d. 

For  taking  the  acknowledgment 
of  a  married  woman  by  a  Judge  of 
the  High  Court  of  Justice    .         .10    0 

To  a  perpetual  Commissioner 
for  taking  the  acknowledgment  of 
a  married  woman  when  not  required 
to  go  further  than  a  mile  from  his 
residence 0  13    4 

To  a  perpetual  Commissioner 
when  required  to  go  more  than  one 
mile,  but  not  more  than  three  miles, 
besides  his  reasonable  travelling 
expenses 110 

To  a  perpetual  Commissioner 
where  the  distance  exceeds  three 
miles,  besides  his  reasonable  travel- 
ling expenses        .        .        .        .220 

Where  more  than  one  married 
woman  at  the  same  time  acknow- 
ledges the  same  deed  respecting 
the  same  property,  these  fees  are 
to  be  taken  for  the  first  acknow- 
ledgment only,  and  the  fees  to  be 
taken  for  the  other  acknowledg- 
ment or  acknowledgments,  how 
many  soever  the  same  may  be,  shall 
be  one  half  of  the  original  fees,  and 
so  also  where  the  same  married 
woman  shall  at  the  same  time  ac- 
knowledge more  than  one  deed 
respecting  the  same  property 


To  the  Clerk  of  the  Peace  or  his 
deputy  for  every  search 

To  the  same  for  every  copy  of  a 
list  of  Commissioners,  provided 
such  list  shall  not  exceed  the 
number  of  100  names   . 

To  the  same  for  every  further 
complete  number  of  50  names,  an 
additional 

For  every  official  copy  of  a  list 
of  Commissioners,  provided  such 
list  shall  not  exceed  the  number 
of  100  names        .... 

For  every  further  complete  num- 
ber of  50  names,  additional  . 

For  preparing  every  special  com- 
mission          

For  examining  the  certificate 
and  affidavit,  and  filing  and  in- 
dexing the  same   .... 

Upon  the  return  of  a  Special 
Commission  to  the  Central  Office  . 

For  every  search  in  the  registry 
of  certificates  of  acknowledgments 
of  deeds  by  married  women  . 

For  enrolling  recognisances, 
deeds  and  other  instruments,  per 
folio  of  72  words,  including  the 
certificate  of  enrolment  endorsed 
on  the  instrument,  but  not  in- 
cluding maps,  plans  and  drawings, 
which  are  to  be  charged  at  their 
actual  cost 

For  endorsing  a  certificate  of 
enrolment  on  a  duplicate  of  any 
enrolled  instrument,  for  each  folio 
of  the  instnmient  if  it  does  not 
exceed  24  folios    .... 

For  the  like  certificate  if  the  in- 
strument exceeds  24  folios    . 

For  office  copies  of  enrolled  in- 
struments, per  folio  of  72  words  . 

For  examining  copies  of  enrolled 
instruments  and  marking  them  as 
office  copies,  per  folio  of  72  words 


£  t.    d. 
0    10 


0    5    0 


0    2    6 


0 

5 

0 

0 

2 

6 

1 

0 

0 

0 

5 

0 

0 

5 

0 

0    10 


0    10 


0    0  6 

0  12  0 

0     0  6 

0    0  2 
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Ftu  under  Section  ^oflhe  Conveyancwg  and 
Law  ofFropeHy  Ady  1881. 

£  t.    d. 

On  depositiiig  a  power  of  at- 
torney  0-2    0 

On  an  application  to  search  for  a 
power  of  attorney  so  deposited, 
and  inspecting  the  same,  and  the 
affidavit  or  other  documents  de- 
posited therewith,  for  each  hour  or 
part  of  an  hour,  not  exceeding  on 
onedaylOs 0    2    6 

If  an  office  copy  is  required,  and 
it  exceeds  2$,  6d. ,  the  fee  for  search 
and  inspection  is  to  be  allowed 

Copies  of  powers  of  attorney 
and  other  documents  so  deposited 
presented  at  the  office  and  stamped 
or  marked  as  office  copies  to  be 
charged  for  as  office  copies. 

2.  The  following  fees,  by  the  order  as  to 
Court  Fees  dated  the  6th  of  August,  1880, 
directed  to  be  inserted  in  the  schedule  to  the 
order  as  to  Court  Fees  made  on  the  28th  of 
October,  1875,  are  hereby  repealed : — 


Searches  and  In9pection8. 

Lower  Higher 

Scale.  Scale 

£  t.    d,     £   #.    d. 

For  an  official  cer- 
tificate of  the  result  of  a 
search  in  one  name  in 
any  register  or  index 
under  the  custody  of  the 
Clerk  of  Enrolments,  the 
Registrar  of  Bills  of  Sale, 
the  Registrar  of  Cer- 
tificates of  Acknowledg- 
ments of  Deeds  hy 
Mairied  Women,  or  the 
R^istrar  of  Judgments    0    6    0    0    5    0 

For  every  ad£tional 
name,  if  included  in 
same  certificate  .020020 

For  a  duplicate  copy 
of  certificate,  if  not  more 
than  three  folios    .        .010010 


Lower  HIgber 

Scale  Scale, 

£  i,    d.   *  £  $.    d. 

For  every  additional 
folio      .        .        .        .006006 

For  a  continuation 
search  if  made  within 
14  days  of  date  of  official 
certificate  (the  result  to 
be  endorsed  on  such  cer- 
tificate).       .  .010010 

3.  Instead  of  the  fees  so  repealed,  the 
following  fees  shall  henceforth  he  charge- 
able in  respect  of  the  matters  hereinafter 
mentioned  (viz.)  :— 

Searches  and  Inspections. 

For  an  official  certificate  of  the 
result  of  a  search  in  one  name  in 
any  register  or  index  under  the 
custody  of  the  Clerk  of  Enrol- 
ments, the  Registrar  of  Bills  of 
Sale,  the  Registrar  of  Certificates 
of  Acknowledgments  of  Deeds  by 
Married  Women,  or  the  Registrar 
of  Judgments,  if  not  more  than 

five  folios 0    5    0 

For  every  additional  folio  .        .006 
For  every  additional  name,  if 
included  in  the  same  certificate     .020 

For  an  office  copy  of  the  cer- 
tificate of  search,  if  not  more  than 

three  folios 0    10 

For  every  additional  folio  .  .006 
For  a  continuation  search,  if 
made  within  one  calendar  month 
of  date  of  official  certificate  (the 
result  to  be  endorsed  on  such  cer- 
tificate)          0    10 

4.  This  order  shall  come  into  operation  on 
the  1st  January,  1883. 

(Signed)        Chables  C.  Cotes, 

Herbert  J.  Gladstone 
(Lords  of  the  Treasury). 
(Signed)        Sblborne,  C. 

COLEBIDGE,  L.C.J. 

G.  Jessel,  M.R. 
Nath.  Lindlet,  L.  J. 
H.  Manisty,  J. 
Edw.  Fry,  J. 
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LAW    JOUENAL    REPOETS,    1883. 


KULES    OF    THE    SUPREME    COURT. 


1.  These  Rules  may  be  cited  as  '^The 
Rules  of  the  Supreme  Court,  December, 
1882,"  or  each  sepcotite  Rule  may  be  cited  as 
if  it  had  been  one  of  the  Rules  of  the 
Supreme  Court,  and  had  been  numbered  by 
the  number  of  the  Order  and  Rule  men- 
tioned in  the  margin. 

2 .  These  Rules  shall  come  into  operation 
on  the  Ist  of  January,  1883. 


Order  LXb. 
Local  Registration  of  Bills  of  Sale. 

3.  The  abstract  of  the  contents  of  a  bill  of 
sale,  required  by  the  Bills  of  Sale  Act  (1878) 
Amendment  Act,  1882,  to  be  sent  to  the 
Registrar  of  a  County  Court,  shall  be  in  the 
form  given  in  the  schedule  hereto. 

4.  The  abstract  shall  be  sealed  with  the 
seal  of  the  Bills  of  Sale  Department  of  the 
Central  Office  of  the  Supreme  Court  of  Judi- 
cature, and  dated  on  the  day  on  which  it  is 
sent  by  post  to  the  Registrar  of  the  County 
Court  named  therein. 

6.  The  Registrar  shall  number  the  abstracts 
in  the  order  in  which  they  shall  be  received 
by  him,  and  shall  file  and  keep  them  in  his 
office. 


6.  The  Registrar  shall  keep  an  index ,  alpha- 
betically arranged,  in  which  he  shall  enter 
under  uie  first  letters  of  the  surname  of  the 
mortgagor  or  assignor,  such  surname  with 
his  Christian  name  or  names,  address  and 
description,  and  the  number  which  he  has 
affixed  to  the  abstract. 

7.  The  Registrar  shall  allow  any  person  to 
search  the  index  at  any  time  during  which 
he  is  required  by  the  County  Court  Rules  for 
the  time  being  to  keep  his  office  open,  upon 
payment  by  such  person  of  Is, ;  and  to  make 
extracts  from  the  abstract  upon  payment  of 
Is.  for  each  abstract  inspected. 

8.  The  Registrar  shall  also,  if  required, 
cause  an  office  copy  to  be  made  of  any  ab- 
stract, and  shall  be  entitled  for  making, 
markmg  and  sealing  the  same  to  the  same  fee 
as  is  payable  in  the  Bills  of  Sale  Department 
of  the  Central  Office  of  the  Supreme  Court 
of  Judicature — namely,  6d,  per  folio. 

(Signed)        Selborne,  C. 

COLERIDOB,  C.J.  Kl'j'  1 
G.  Jessel,  M.R. 
Nath.  Lindley,  L.J. 
H.  Manisty,  J. 
Edw.  Fry,  J. 
December,  1882. 


SCHEDULE. 
Abstract  of  Bill  of  Sale  for  Local  Rsgibtratton. 


Mortgagor 

or 
AflBignor 

Refiidenoe 

and 
Oocnpation 

Mortgagee 

or 
AflBlgnee 

Nature  of 
Instrament 

and 
CoDRidera- 

tion 

Katore  uf 

Propertar 
aasigned 

Amonnt 

secored, 

and  how 

repayable 

Rate  of 
Interest 

Date  of 
Inttnunent 

Date  of 

Regie- 

tration 

To  the  Registrar  of  the  CowUy  Court  of 
hpldenat 


Sent  on  the 


day  of 


188  . 
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SUPREME    COURT    OP    JUDICATURE. 


THE  LUNACY  OEDEBS,  1883. 


I,  ROUNDELL  EARL  OF  SELBORNE, 
"Lord  High  Chancellor  of  Great  Britain,  in- 
tmsted  by  virtue  of  Her  Majesty  the  Queen's 
Sign  Manual  with  the  care  and  commitment 
of  the  custody  of  the  persons  and  estates  of 
persons  found  idiot,  lunatic  or  of  unsound 
mind,  with  the  advice  and  assistance  of  the 
Right  Honourable  Sir  George  Jessel,  Master 
of  the  Rolls,  and  the  Right  Honourable  Sir 
Richard  Baogallav,  the  Right  Honourable 
Sir  William  Baliol  Brett,  the  Right  Honour- 
able Sir  Henry  Cotton,  the  Right  Honourable 
Sir  Nathaniel  Lindley,  and  the  Risht  Honour- 
able Sir  Charles  Synge  Christopher  Bowen, 
the  Lords  Justices  of  Appeal  also  intrusted, 
as  aforesaid,  and  with  the  concurrence  of 
the  Lords  Commissioners  of  Her  Majesty's 
Treasury,  and  by  virtue  and  in  exercise  of 
the  powers  orau&orities  in  this  behalf  vested 
in  me  by  the  Lunacy  Regulation  Acts,  1863 
and  1862,  and  the  Courts  of  Justice  (Salaries 
and  Funds)  Act,  1869,  and  the  Court  of 
Chancery  (Funds)  Act,  1872,  and  of  every 
other  power  or  authority  enabling  me  in  this 
behalf,  hereby,  as  to  all  the  following  Orders 
except  that  numbered  7»  order  as  follows,  and 
we,  Charles  Cecil  Cotes  and  Herbert  John 
Gladstone,  beinff  two  of  the  Lords  Commis- 
sioners of  Her  Majesty's  Treasurv,  with  the 
concurrence  of  the  Lord  Chancellor,  and  by 
virtue  and  in  exercise  of  the  powers  or 
authorities  in  this  behalf  vested  in  us  by  the 
Courts  of  Justice  (Salaries  and  Funds)  Act, 
1869,  and  the  Supreme  Court  of  Judicature 
Act,  1881,  and  of  every  other  power  or  author- 
ity enabling  us  in  this  behalf,  hereby,  as  to 
the  Order  numbered  7,  order  as  follows  : — 

L  The  General  Orders  in  Lunacy  dated  the 

7th  November,  1853,  the  3rd  July,  1854,  the 

12th  January,  1855,  the  1st  August,  1856,  the 

8th  November,  1856,  the  7th  November,  1862, 

YoL.  69*— Obdkrs  and  RuiiSS. 


the  10th  February,  1866,  the  10th  January, 
1870,  the  30th  May,  1873,  and  the  22nd 
December,  1874,  are  hereby  discharged  as 
from  the  date  of  these  Orders,  and  these 
Orders  are  hereby  substituted  therefor.  To 
the  extent  to  which  these  Orders  are  incon- 
sistent with  the  Chancery  Funds  Consolidated 
Rules,  1874,  those  rules  are  to  be  deemed  to 
be  hereby  varied  or  repealed,  and  so  far  as 
these  Orders  relate  to  the  powers  and  duties 
of  the  Paymaster-General  or  the  Bank,  or  to 
the  several  matters  in  respect  of  which  rules 
are  by  section  18  of  the  Court  of  Chancery 
(Funds)  Act,  1872,  authorised  to  be  made, 
these  Orders  are  to  be  deemed  to  be  rules 
made  under  that  section. 

2.  All  pending  proceedings  are  to  be  carried 
on  according  to  the  provisions  of  these  Orders 
so  far  as  practicable,  and  subject  thereto  ac- 
cording to  the  practice  heretofore  subsisting, 
and,  in  case  of  doubt  as  to  the  mode  of  pro- 
cedure, in  such  of  the  modes  aforesaid  as  the 
Masters  in  Lunacy  shall  direct ;  and  the  pro- 
visions of  these  Orders  shall  be  subject  to 
variation  by  Special  Order  in  any  case,  and 
shall  be  applicable  only  where  there-  may  be 
no  express  directions  given  by  any  Special 
Order  concerning  any  of  the  matters  provided 
for  in  these  Orders,  or  so  far  as  such  directions 
may  not  extend .  In  all  matters  not  provided 
for  by  these  Orders  the  mode  of  procedure 
heretofore  in  force  shall  continue  to  be 
followed. 

3.  In  these  Orders  the  following  words 
have  the  several  meanings  hereby  assigned  to 
them  over  and  above  their  several  ordinary 
meanings,  unless  there  be  something  in  the 
subject  or  context  repugnant  to  such  con- 
struction :— 

Words  importing  the  singular  number  only 
include  the  plural,  and  vice  versd, 
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Words  importing  the  masculine  gender  only 

include  the  feminine  gender. 
**  The  Judge  "  includes  the  Lord  Chancellor 
and  the  Judge  or  Judges  for  the  time 
being  intrusted  by  the  Sign  Manual  with 
the  care  and  commitment  of  the  custody 
of  the  persons  and  estates  of  idiots, 
lunatics  and  persons  of  unsound  mind. 
'*  The  Masters^'  includes  the  Masters  in 

Lunacy  jointly  and  severally. 
**  Next-of-kin'*  includes  heir  or  heirs  at 
law  and  also  the  person  or  persons  who 
would  be  entitled  to  the  lunatic's  estate, 
or  to  shares  thereof,  under  the  Statutes 
for    the  distribution  of  the  effects  of 
intestates,  in  case  he  were  dead  intes- 
tate. 
**The  Paymaster-General"  includes  Her 
Majesty's    Paymaster-General   for  the 
time  being  and  the  Assistant  Pajrmaster- 
General  for  Chancery  business  for  the 
time  being  deputed  by  the  Paymaster- 
General  to  act  on  his  behalf  for  Chancery 
business. 
''  The  Bank  "  means  the  Bank  of  England, 
or  the  Governor  and  Company  of  the 
Bank  of  England. 
The  provisions  respecting  the  Committee 
of  the  Estate,   his  appointment,  accounts, 
payments,  allowances  and  matters  of  the  like 
nature,  are  to  be  deemed  to  extend  as  far  as 
they  may  be  applicable  mutatit  mutandis  to 
the  case  of  a  receiver. 

4.  Where  in  these  Orders  or  in  a  Special 
Order  a  limited  time  from  and  after  a  date  or 
event  is  appointed  or  allowed  for  doing  any 
act  or  taking  any  proceeding,  the  computa- 
tion of  the  limited  time  is  not  to  include  the 
day  of  the  date  or  of  the  happening  of  the 
event,  but  is  to  commence  at  the  beginning 
of  the  next  following  day,  and  the  act  or 
proceeding  is  to  be  done  or  taken  at  the 
latest  on  the  last  day  of  the  limited  time 
according  to  this  computation. 

6.  Where,  according  to  these  Orders  or  a 
Special  Order,  the  time  for  doing  any  act  or 
taking  any  proceeding  expires  on  a  Sunday 
or  on  a  day  on  which  the  offices  are  closed, 
and  by  reason  thereof  the  act  or  proceed- 
ing cannot  be  done  or  taken  on  that  day, 
the  act  or  proceeding  is,  as  far  as  regards  the 
time  of  doing  or  taking  the  same,  to  be  held 
to  be  duly  done  or  taken  if  done  or  taken  on  the 
Monday  next  following  or  on  the  day  on  which 
the  offices  next  open,  as  the  case  may  be. 

6.  The  power  of  the  Judge  and  Masters  to 
enlarge  or  abridge  the  time  for  doing  any  act 
or  taking  any  proceeding  upon  such  (if  any) 
terms  as  shall  to  him  or  them  seem  expedient 
is  to  be  deemed  unaffected  by  these  Orders. 

7.  The  post  of  Re^trar  in  Lunacy  as  at 
present  constituted  is  hereby  abolished  as 


from  the  date  of  these  Orders,  and  the  clerks 
at  the  date  of  these  Orders  employed  in  his 
office  are  hereby  transferred  to  the  Masters' 
office,  where  they  shall  perform  such  duties 
as  the  Masters  may  from  time  to  time  direct. 

8.  For  the  purpose  of  the  duties  required 
to  be  performed  by  the  Registrar  in  Lunacy 
under  sections  92, 100  and  101  of  the  Lunacy 
Regulation  Act,  1853,  the  Senior  Master  for 
the  time  being,  or,  in  his  absence,  the  other 
Master,  shall  henceforth  be  and  act  as  Re- 
gistrar in  Lunacv,  and  all  other  duties  here- 
tofore performed  by  the  Registrar  in  Lunacy 
or  the  clerks  in  his  office  shall  be  performed 
by  the  Masters  or  the  clerks  in  their  office,  in 
addition  to  the  duties  heretofore  performed 
by  them,  except  that  the  present  Masters 
shall  not  be  bound  to  attend  in  Court  upon 
the  hearing  of  any  matter  in  lunacy,  but  so 
long  as  the  present  Masters  shall  respectively 
hold  office  that  duty  shall  be  performed  on 
their  behalf  by  the  chief  clerk  or  such  one  of 
the  clerks  in  the  Masters'  office  as  the  Lord 
Chancellor  may  from  time  to  time  direct. 
Such  one  of  the  clerks  in  the  Masters'  office 
as  the  Lord  Chancellor  may  from  time  to 
time  direct  shall  be  specially  charged  with 
the  duty  of  drawing  up  Orders  in  Lunacy. 

9.  All  petitions,  affidavits,  certificates, 
orders  and  other  documents,  which  are  by 
the  Lunacy  Regulation  Act,  1853,  or  the 
Orders  or  practice  in  Lunacy  hitherto  in 
force  required  to  be  brought  into  or  filed  in 
the  office  of  the  Registrar  in  Lunacy  shall 
be  brought  into  or  filed  in  the  office  of  the 
Masters. 

10.  Such  office  copies  of  Orders  in  Lunacy 
and  other  documents  as  are  made  evidence 
by  sections  100  and  101  of  the  Limacy  Regu- 
lation Act,  1853,  and  section  29  of  the 
Lunacy  Regulation  Act,  1862,  shall  be  signed 
by  the  Master  acting  as  Registrar  under 
these  Orders,  and  stamped  with  the  seal  of 
the  Registrar's  office  as  heretofore. 

11.  The  Masters  shall  be  provided  with  an 
official  stamp  or  seal  for  the  authentication 
of  Orders,  certificates  and  other  documents, 
and  of  amendments  therein. 

12.  Office  copies  of  Orders  in  Lunacy  pur- 
porting to  be  signed  by  the  Master  acting  as 
Registrar  under  these  Orders,  and  stamped 
with  the  seal  of  his  office,  and  office  copies  of 
certificates  of  the  Masters  purporting  to  be 
stamped  with  the  seal  of  the  Registrar's 
office,  shall  be  acted  upon  by  tlie  Paymaster- 
General,  and  all  other  persons,  and  the 
Bank,  in  the  same  manner  as  heretofore.  In 
the  case  of  Orders  in  Lunacy  for  the  sale, 
transfer  or  delivery  of  securities  in  Court, 
the  Master  acting  as  Registrar  under  these 
Orders  shall  certify  mider  liis  hand  what 
secmities  are  to  be  sold,  tmnsferred  or  de- 
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livered,  in  pursuance  of  such  Orders,  but  no 
certificate  shall  be  issued  except  on  the  pro- 
duction of  an  office  copy  of  the  Order. 

13.  Orders  made  in  lunacy  only,  drawn  up 
by  the  Masters,  shall  not  be  required  to  ha 
passed  or  entered  with  the  Registrars  of  the 
Chancery  Division  of  the  Hish  Court  of 
Justice  or  of  the  Court  of  Appetu. 

14.  Rules  15  and  16  of  the  Chancery  Funds 
Consolidated  Rules,  1874,  shall,  so  far  as 
possible,  extend  to  and  include  Orders  in 
Lunacy  to  be  acted  on  by  the  Paymaster- 
General,  drawn  up  by  the  Masters,  but  the 
printing  thereof  shall  be  exclusively  under 
the  direction  and  control  of  the  Masters,  and 
such  Orders  shall  be  entered  by  the  Master 
acting  as  Registrar  under  these  Orders  in 
the  manner  in  which  Orders  in  Lunacy  are 
by  the  Lunacy  Regulation  Act,  1853,  directed 
to  be  entered.  In  cases  of  iu*gency  the 
Masters  may  issue  Orders  in  vrriting  to  be 
acted  on  by  the  Paymaster-Oeneral. 

15.  An  office  copy  of  every  Order  in 
Lunacy  to  be  acted  on  by  the  Paymaster- 
General  when  signed  and  sealed  or  stamped 
with  the  seal  of  the  Registrar  in  Lunacy 
under  these  Orders,  and  an  office  copy  of 
every  Certificate  of  a  Master  to  be  acted  on 
by  the  Paymaster-General,  shall  be  trans- 
mitted by  tiie  Masters  to  the  Chancery  Audit 
Office. 

16.  The  Masters  may  communicate  per- 
sonally with  the  Judge  with  regard  to  all 
matters  referred  to  them  or  pending  before 
them,  and  they  shall,  when  requested  so  to 
do,  attend  the  Judge  to  give  any  information 
or  assistance  he  may  require. 

17.  All  matters  not  opposed  which  require 
to  be  brought  before  the  Judge,  other  than 
petitions  under  the  Trustee  Acts,  1850  and 
1852,  shall  bo  brought  before  the  Judge  out 
of  Court.  But  the  Judge  may  order  any 
such  matter  to  be  adjourned  into  Court,  or 
(if  he  shall  think  it  necessary)  to  be  brought 
before  him  on  petition. 

18.  The  Judge,  when  sitting  in  chambers, 
may  direct  any  matter  to  be  hoard  in  open 
Court,  and  any  matter  may  be  adjourned 
from  consideration  in  open  Court  into 
chambers. 

Proceedings  respecting  the  Inquisition, 

10.  The  notice  to  an  alleged  lunatic  of  the 
presentation  of  a  Petition  for  inquiry  is  to 
be  by  service  on  him  of  a  copy  of  the  Peti- 
tion, with  a  notice  thereon  indorsed,  signed 
by  the  Petitioner  or  his  solicitor,  in  the 
form  I.  in  the  Schedule  hereto,  with  such 
variations  as  circumstances  may  require. 

20.  The  notice  to  an  alleged  lunatic  of 
a  Report  of  the  Commissioners  in  Lunacy 
under  section  54  of  the  Lunacy  Regulation 


Act,  1853,  is  to  be  in  the  form  II.  in  the 
Schedule  hereto,  with  such  variations  as  cir- 
cumstances may  require. 

21.  A  notice  under  either  of  the  two  last 
preceding  Orders  is  to  be  served  on  the 
alleged  lunatic  by  being  delivered  to  him 
personally,  or  where  personal  service  cannot 
be  effected,  or  it  is  inexpedient  to  effect 
personal  service,  then  by  being  delivered  to 
some  adult  inmate  at  the  dweUing-house  or 
usual  or  last  known  place  of  abode  of  the 
alleged  lunatic  within  the  jurisdiction,  and 
an  affidavit  of  service,  statins:  particularly 
the  time  and  place  and  mode  of  service,  and 
where  there  has  not  been  personal  service, 
the  grounds  of  such  service  not  having  been 
made,  is  to  be  filed  with  the  Masters. 

22.  The  notice  to  be  given  by  an  alleged 
lunatic  for  demanding  a  jury  may  bo  in  the 
form  lU.  in  the  Schedule  hereto,  with  such 
variations  as  circumstances  may  require. 

Proceedings  after  Inquisition, 

23.  All  proceedings  after  inquisition  found 
shall  be  commenced  before  the  Masters. 
The  mode  of  proceeding  before  the  Masters 
shall  be  by  summons,  and  all  matters  in 
respect  of  which  the  Masters  arc  by  the 
Lunacy  Regulation  Act,  1853,  authorised  to 
report,  or  to  receive  proposals,  or  to  conduct 
enquiries,  shall  be  brought  before  them  by 
summons. 

24.  Summonses  shall  be  prepared  by  the 

Sarties  and  sealed  by  one  of  the  clerks  in  the 
[asters'  office  with  the  seal  of  the  office,  and 
a  copy  of  the  summons  shall  be  left  at  the 
Masters'  chambers  by  the  party  obtaining 
the  same. 

25.  A  summons  before  the  Masters  shall 
be  served  two  clear  days  before  the  return 
thereof,  unless  the  Masters  shall  direct  the 
summons  to  be  returnable  within  a  shorter 
time  after  service.  The  summons  shall  be 
in  the  form  IV.  in  the  Schedule  hereto,  with 
such  variations  as  circumstances  require.  It 
shall  be  addressed  to  all  the  persons  on  whom 
it  is  to  be  served. 

26.  When  from  any  cause  a  summons 
before  the  Masters  has  not  been  served  upon 
any  party  two  clear  days  before  the  return 
thereof,  or  within  such  shorter  time  as  the 
Masters  may  direct,  an  endorsement  may  >)e 
made  upon  the  summons,  and  upon  the  copy 
thereof,  stamped  for  service,  appointing  a 
new  time  for  the  parties  not  before  served 
to  attend,  and  such  endorsements  shall  be 
sealed  at  the  Masters'  chambers ;  and  the 
service  of  the  copy  so  endorsed  and  sealed 
shall  have  the  same  force  and  effect  as  the 
service  of  an  original  summons  ;  and  when 
any    party  has    been    served    before    such 
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endorsement,  the  hearing  thereof  may,  upon 
the  return  of  the  summons,  be  adjourned  to 
the  new  time  so  appointed. 

27.  Where  any  of  the  parties  summoned 
to  attend  the  Masters  in  chambers  fail  so  to 
attend,  whether  upon  the  return  of  the  sum- 
mons or  at  any  time  appointed  for  the  con- 
sideration or  further  consideration  of  the 
matter,  the  Masters  may  proceed  ex  parte,  if, 
considering  the  nature  of  the  case,  they  think 
it  expedient  so  to  do. 

28.  Where  the  Masters  have  proceeded  ex 
paii€f  such  proceeding  shall  not  in  any 
manner  be  reconsidered  in  the  Masters' 
chambers,  unless  the  Masters,  upon  a  special 
application  made  to  them  for  that  purpose  by 
a  party  who  was  absent,  shall  be  satisfied  that 
a  reconsideration  is  necessary  or  expedient. 

29.  Where  matters  in  respect  of  which  a 
summons  has  been  issued  are  not  disposed  of 
upon  the  return  of  the  summons,  the  parties 
shall  attend  from  time  to  time  without 
further  summons  at  such  time  or  times  as 
may  be  appointed  for  the  further  considera- 
tion  of  the  matter. 

30.  Upon  the  return  of  any  summons  the 
Masters,  if  satisfied  by  proper  evidence  that 
all  necessary  parties  have  been  served  with 
notice  of  the  summons,  shall  thereupon  give 
directions  as  to  the  evidence  to  be  adduced 
in  support  thereof,  the  parties  who  are  to 
attend,  and  the  time  within  which  each  pro- 
ceeding is  to  be  taken,  and  a  day  or  days  may 
be  appointed  for  the  further  attendsmce  of 
the  parties,  and  all  such  directions  may  be 
varied  or  added  to  as  may  be  found  necessary. 

'  31.  The  Masters  may  permit  any  person 
whose  attendance  may  appear  to  them  to  be 
proper  and  for  the  advantage  of  the  lunatic 
or  his  estate,  other  than  the  committee  and 
next-of-kin  of  the  lunatic,  to  attend  the  pro- 
ceedings or  any  particular  proceeding  before 
them  in  the  matter,  and  all  the  provisions 
contained  in  section  81  of  the  Lunacy  Regu- 
lation Act,  1863,  as  to  the  attendance  of  next- 
of-kin  are  to  extend  and  apply,  mutatis 
inutmidisj  to  the  attendance  of  such  person 
as  aforesaid,  as  well  before  the  Masters  as 
before  the  Judge. 

32.  The  Masters  may  direct  that  several 
parties  appearing  before  them  by  different 
solicitors  shall  appear  by  the  same  solicitor,  or 
that  several  parties  appearing  before  them 
by  the  same  solicitor  shall  appear  by  different 
solicitors.  When  parties  directed  to  appear 
by  the  same  solicitor  cannot  agree  upon  the 
Bolidtor  to  represent  them,  the  Masters  may 
nominate  the  solicitor,  and  when  any  one  of 
such  parties  insists  upon  appearing  by  a 
different  solicitor  he  shall  do  so  at  his  own  cost. 

33.  No  summons  shall  be  supi>orted  by  a 
itate  of  facts  or  proposal. 


34.  Immediately  after  inquisition  found, 
the  party  having  the  conduct  of  the  proceed- 
ings shall  take  out  a  summons  before  the 
Masters  to  enquire  into  the  matters  follow- 
ing :— 

1.  The  lunatic's  situation. 

2.  The  nature  of  his  lunacy. 

3.  Who  are  his  next-of-kin  and  heir-at- 
law. 

4.  Who  ought  to  be  appointed  committee 
of  his  person  and  of  his  estate. 

5.  Of  what  his  fortune  consists,  and  the 
particulars  thereof. 

G.  The  amount  of  his  income. 

7.  In  what  manner,  and  at  what  expense, 
and  by  whom,  and  where,  he  has  been 
maintained  ;  what  should  be  allowed  for 
his  past  maintenance,  what,  if  anything, 
is  due,  and  to  whom  in  respect  thereof, 
and  to  whom  and  out  of  what  fund  the 
same  ought  to  be  paid. 

8.  What  ^ould  be  aJlowed  for  future  main- 
tenance, when  the  allowance  ought  to 
commence,  and  out  of  what  fund  it 
should  be  paid. 

35.  The  Masters  may,  whenever  they  shall 
think  proper,  before  the  completion  of  the 
enquiries  in  the  last  precedii^  Order  men- 
tioned, certify  whether  it  is  expedient  that 
an  interim  committee  of  the  person  and 
estate  should  be  appointed,  and  who  is  the 
proper  person  to  be  so  appointed. 

3(3.  The  Masters  may  also,  when  it  shall 
seem  to  them  expedient,  enquire  what  debts 
(if  any)  not  open  to  dispute  are  due  from  the 
lunatic,  and  to  whom  and  whether  the  same 
or  any  of  them  ought  to  be  paid,  and  out  of 
what  funds  or  property,  and  they  may  enter- 
tain prox)Osals  for  the  settlement  thereof  and 
for  the  compromise  of  any  disputed  debt, 
claim  or  demand,  against  the  lunatic  or  his 
estate. 

37.  The  Masters  may  from  time  to  time 
entertain  applications  and  conduct  enquiries 
touching  any  other  matters  affecting  the 
property  of  the  lunatic,  whether  real  or 
personal. 

38.  The  Masters  may  from  time  to  time 
make  such  enquiries  as  they  think  fit  respect- 
ing any  dealings  with  the  lunatic*s  estate  and 
the  application  of  the  same  prior  to  the  date 
of  the  inquisition,  and  respecting  the  state 
and  condition  of  the  lunatic  at  the  time  of 
such  dealings,  whether  a  summons  for  any 
such  enquiry  be  pending  before  them  or  not. 

39.  The  result  of  enquiries  before  or  by 
the  Masters  shall  be  stated  in  the  shape  of  a 
certificate  in  the  form  V.  in  the  Schedule 
hereto,  with  such  variations  as  circumstances 
require.  Such  certificate  shall  state  as  con- 
cisely as  possible  the  grounds  of  any  recom- 
mendation and  the  circumstances   relative 
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thereto,  when  the  nature  of  the  case  shall  so 
require. 

40.  The  Masters  shall  also  prepare  the 
minutes  of  the  Order  (if  any)  which,  having 
regard  to  the  findings  of  any  certificate,  they 
consider  proper.  Such  order  may  be  made 
on  the  certificate,  and  may  be  in  the  form  in 
which  the  Order  for  confirming  and  carry- 
ing out  the  directions  in  a  report  are  now 
made,  merely  substituting  certificate  for 
report. 

41.  The  Masters  may,  on  request  or  other- 
wise, make  a  separate  certificate  or  state  any 
matters  speciaUy  with  respect  to  the  subject- 
matter  of  a  certificate  ;  and  they  may  make 
a  special  certificate  on  any  matter  as  they 
think  fit,  and  they  may  prepare  and  submit 
to  the  Judge  the  minutes  of  the  order  (if 
any)  which,  haTing  regard  to  any  such  certi- 
ficate, they  consider  proper. 

42.  The  Masters  shall  not,  in  any  case, 
draw  up  any  other  form  of  report  save  as 
aforesaid,  unless  the  Judge  shall  so  direct. 

43.  Upon  any  application  to  the  Masters 
for  the  exercise  of  the  powers  contained  in 
that  portion  of  the  Lunacy  Regulation  Act, 
1853,  which  relates  ''to  the  management 
and  administration  of  the  estates  of  lunatics," 
the  Masters  shall  consider  the  matter  upon 
the  evidence  laid  before  them,  and  shall  pre- 
pare the  minutes  of  such  Order  as  under  the 
circumstances  they  consider  proper,  together 
with  a  short  note  signed  by  the  Master 
explanatory  of  the  grounds  on  which  any 
special  recommendation  is  made. 

44.  Every  certificate  and  the  minutes  of 
every  order,  when  prepared  and  settled, 
shall  be  signed  by  the  Masters  at  an  adjourn- 
ment to  be  made  for  that  purpose,  unless  the 
persons  having  liberty  to  attend  shall  con- 
sent to  the  signature  of  the  certificate  and 
minutes  without  any  adjournment,  in  which 
case  the  Masters  may,  if  they  think  fit,  sign 
the  certificate  and  minutes  as  soon  as  they 
are  prepared  and  settled. 

45.  Any  person  objecting  to  a  certificate 
(not  being  a  certificate  to  be  acted  on  witli- 
out  further  order),  or  to  the  muiutes  of  any 
order,  shall  be  at  liberty  to  take  the  opinion 
of  the  Judge  thereon  by  summons  to  be 
issued  within  eight  days  after  the  signature 
by  the  Master  of  the  certificate  or  minutes, 
and  to  be  served  eight  clear  days  before  the 
return  thereof.  Such  summons  shall  be  in 
the  form  VI.  in  the  Schedule  hereto,  with 
such  variations  as  circumstances  rc<iuire.  It 
shall  be  addressed  to  all  the  persons  on 
whom  it  is  to  be  served. 

46.  If  no  summons  shall  have  been  taken 
out  under  the  last  preceding  order,  for  the 
opinion  of  the  Judge,  upon  a  certificate  (not 

a  certificate  to  be  acted  on  without 


further  order),  or  upon  the  minutes  of  an 
order,  the  same  shall  be  submitted  for  con- 
firmation by  the  Judge  without  attendance 
of  parties. 

47.  Every  certificate  (not  being  a  certi- 
ficate to  be  acted  on  without  further  order), 
and  the  minutes  of  every  order,  if  approved 
by  the  Judge,  shall  be  signed  by  him  at  the 
expiration  of  eight  days  after  signature  by 
the  Masters,  or^  if  a  summons  for  the  opinion 
of  the  Judge  shall  have  been  taken  out,  then 
as  soon  as  the  summons  shall  have  been 
heard  and  disposed  of.  Any  certificate 
or  order  may  with  the  consent  of  the  per- 
sons having  liberty  to  attend  be  signed  by 
the  Judge  at  any  time  before  the  expiration 
of  eight  days  after  signatiure  by  the  Masters. 
A  certificate  or  order,  when  signed  by  the 
Judge,  shall  thenceforth  be  binding  on  all 
the  parties  to  the  proceedings. 

48.  No  certificate  shall  be  brought  before 
the  Judge  by  petition,  unless  the  Judge  shall 
so  direct. 

49.  The  Committee  of  the  Estate  is  an- 
nually, or  at  such  longer  or  shorter  periods 
as  the  Masters  shall  fix,  to  procure  his  ac- 
counts to  be  delivered  into  the  Masters' 
office,  and  is  to  attend  before  the  Masters 
from  time  to  time  and  at  or  within  such  time 
as  the  Masters  shall  fix,  and  have  his  ac- 
counts taken  and  passed,  and  the  Masters  are 
to  make  to  him  all  just  allowances,  including 
an  allowance  of  his  reasonable  and  proper 
costs,  charges  and  expenses  of  passing  the 
account,  and  those  of  the  next-of-kin,  and 
other  persons  (if  any)  allowed  to  attend  on 
the  passing  of  the  account  at  the  cost  of  the 
estate. 

50.  The  balances  certified  by  the  Masters 
to  be  due  from  the  Committee  of  the  Estate 
on  passing  his  accounts  from  time  to  time,  or 
so  much  thereof  respectively  as  the  Masters 
certify  to  be  proper  to  be  paid  by  liim,  are, 
unless  the  Masters  otherwise  direct,  to  be 
paid  by  him,  at  or  within  such  time  as  the 
Masters  shall  fix,  into  Court  to  the  credit  of 
the  matter,  and  the  same  when  paid  in,  and 
any  sum  of  cash  in  Court  to  which  the  lunatic 
may  be  entitled,  or  so  much  thereof  respec- 
tively as  the  Masters  shall  by  their  certificate 
direct,  are,  unless  the  Masters  otherwise 
direct,  from  time  to  time,  and  within  such 
time  (if  any)  as  the  masters  shall  fix,  to  be 
laid  out  in  the  purchase  of  Consolidated, 
Reduced,  or  New  31.  per  cent.  Annuities,  or 
in  Bank  stock,  as  the  Mjisters  may  direct,  to 
the  like  credit,  and  the  dividends  from  time 
to  time  to  accrue  due  on  the  Annuities  and 
Stock  so  purchased,  and  all  accumulations 
of  dividends,  are,  unless  the  Masters  shall 
otherwise  certify,  as  and  when  the  same 
amount  to  a  competent  sum,  to  be  laid  out 
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in  like  manner  without  any  request  for  the 
purpose. 

61.  Where  the  Committee  of  the  Estate 
makes  default  in  bringing  in  his  account,  or 
in  having  the  same  passed,  or  in  paying  the 
balance  certified  to  be  due  from  him,  or  in 
causing  the  same  or  any  sum  of  cash  in  Court 
to  be  laid  out  pursuant  to  any  certificate  or 
direction  in  that  behalf,  the  Masters  are,  unless 
good  cause  be  shewn  to  them  to  the  contrary, 
not  only  to  disallow  any  salary  claimed  by 
him  or  his  representatives,  but  also  to  charge 
him  or  them  with  interest  after  the  rate  of 
52.  per  cent,  per  annum  upon  any  balance  or 
cash  for  the  time  during  which  the  same  re- 
spectively appears  to  have  been  improperly 
retained  in  hand  or  uninvested. 

52.  The  Committee  of  the  Estate  is  on 
each  occasion  of  passing  his  account,  and  also 
whensoever  the  Masters  may  so  require,  to 
satisfy  the  Masters  that  his  sureties  are  living 
and  that  neither  of  them  has  been  declared 
bankrupt,  or  has  taken  the  benefit  of  the 
provisions  of  any  Bankruptcy  Act  for  the  time 
being  in  force,  and  in  default  thereof  the 
Masters  are  to  require  him  to  enter  into 
fresh  security  within  such  time  as  they  shall 
fix. 

53.  The  security  of  the  Committee  of  the 
Estate  may  from  time  to  time  be  reduced  on 
request  to  an  amount  corresponding  in  the 
judgment  of  the  Masters  with  the  condition 
for  the  time  being  of  the  estate  and  effects  of 
the  lunatic,  and  the  dividends,  interest  and 
annual  produce  thereof,  and  ho  is  to  be  at 
liberty  to  enter  frtjm  time  to  time  into  fresh 
security  accordingly  to  the  approbation  of  the 
Masters.  The  Masters  may  from  time  to 
time  require  the  security  of  the  Committee 
of  the  estate  to  be  increased  if  in  their  judg- 
ment the  circumstances  of  the  case  render  an 
increase  of  security  desirable. 

54.  Every  Order  and  every  Certificate  of  the 
Masters  for  the  purpose  of  a  payment  or 
transfer  into  or  deposit  in  Court  of  money, 
stock,  securities  or  other  effects,  shall  direct 
such  payment  or  transfer  to  be  made  into,  and 
deposit  to  be  made  in  Court  to  the  credit  and 
account  (if  any)  to  which  it  is  intended  that 
such  money,  stock,  securities  or  other  effects 
should  bs  placed.  The  Mastors  may,  if  they 
think  tit,  direct  that  such  money,  stock, 
securities  or  other  eflecU  shall  not  be  paid 
or  transferred  out  without  notice  to  such 
person  as  occasion  may  require  and  they  may 
direct.  No  declaration  of  trust  with  respect 
to  stock  or  securities  transferred  into  Court 
to  the  credit  of  the  matter  of  a  lunatic  shall 
be  required  to  be  made. 

55.  The  Masters  are  from  time  to  time  in 
each  of  the  cases  following,  without  Special 
Order,  to  enquiie  and  certify  whether  or  not 


it  is  expedient  that  a  Committee  or  a  new 
Committee,  as  the  case  may  be,  of  the  Person 
or  of  the  Estate  should  be  appointed,  and  if 
so,  who  is  the  most  fit  person  to  be  appointed  ; 
that  is  to  say, 
(1.)  On  default  of  a  person  approved  to  be 
Committee  of  the  Estate  in  duly  per- 
fecting his  seciuity. 
(2.)  On  default  of   a  Conmiittee  of  the 
Estate    in    duly    perfecting   a    fresh 
security  when  required  by  the  Masters. 
(3.)  On  the  death  or  discharge  of  a  Com- 
mittee, or  one  of  several  Committees, 
where  the  custody  does  not  survive. 
(4.)  If  a  Committee  becomes  bankrupt  or 
compounds  with  his  creditors,  or  his 
affairs  are  liquidated  by  arrangement 
under  any  Act  for  the  time  being  in 
force  for  the  relief  of  insolvent  debtors. 
(5.)  If  a  Committee  absconds  or  goes  to 
reside  permanently  abroad. 

56.  In  certificates.  Orders  and  other  docu- 
ments issued  from  or  brought  into  the  office 
of  the  Masters,  numbers  are  to  be  denoted 
by  figures,  and  not  by  words,  except  in 
affidavits,  and  the  directions  of  certificates  to 
be  acted  on  by  the  Paymaster-General  with- 
out farther  order  and  the  ordering  parts  of 
Orders. 

57.  Any  perstm  in  whose  custody  or  control 
any  will,  codicil  or  testamentary  paper  of  the 
lunatic  may  be  is  to  be  at  liberty  to  deposit 
the  same  in  the  office  of  the  Masters  upon 
oath,  as  they  may  direct,  there  to  remain  for 
safe  custody. 

Prot'cediiujs  under  tfw  LniKtcy  Kegulation  Ad^ 

1862. 

58.  Applications  in  pursuance  of  the  I2th, 
13th  and  15th  sections  of  the  Lunacy  Regu- 
lation Act,  1862,  shall  be  made  by  Petition 
to  the  Lord  Chancellor.  The  Petition  shall 
be  signed  by  the  Petitioner  and  be  attested 
by  a  solicitor,  and  may  be  in  the  form  VII. 
in  the  Schedule  hereto,  with  such  variations 
as  the  case  may  require. 

50.  The  notice  to  the  alleged  lunatic  of 
the  application  for  an  Order,  in  ])ursuance  of 
the  said  sections,  shall  be  by  service  on  him 
personally  of  a  copy  of  the  Petition,  with  a 
notice  thereon  indorsed,  signed  by  the  Pe- 
titioner or  his  solicitor  in  the  form  VIII.  in 
the  Schedule  hereto,  with  such  variations  as 
the  case  may  require.  The  notice  is  to  be 
served  on  the  alleged  insane  person  by  being 
delivered  to  him  personally,  and  an  affidavit 
of  service  stating  particularly  the  time  and 
place  and  mode  of  service  is  to  be  filed  with 
the  Masters. 

60.  The  notice  of  objection  to  be  given  by 
the  alleged  lunatic  may  be  in  the  form  IX. 
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in  the  Sohedule  hereto,  with  suoh  variatiotui 
as  the  case  may  require. 

61.  The  Petition  and  evidence  shall  be 
laid  before  one  of  the  Masters,  who  shall 
prepare  the  minutes  of  the  Order  he  thinks 
should  be  made  thereon. 

llie  Judge  may,  upon  consideration  of  the 
Petition  and  the  evidence  in  support  thereof, 
and  the  minutes  prepared  by  the  Master, 
either  make  an  Order  thereon  without  any 
attendance  of  Counsel,  Solicitors  or  parties, 
or  direct  that  the  Petition  be  set  down  for 
hearin|(,  or  may  direct  that  the  Petition  and 
affidavits  be  referred  to  the  Masters  f>r 
further  enquiry,  either  generally,  or  as  to 
any  particular  matter  to  which  the  Petition 
relates. 

62.  In  the  case  of  a  general  reference  to 
the  Masters  under  the  hwt  preceding  Order, 
they  shall  enquire  as  to  the  state  of  mind 
and  condition  of  the  alleged  lunatic,  and  if 
they  find  that  he  is  of  unsound  mind,  and 
ino^Mible  of  managing  his  affieiirs,  they  sludl 
enquire  as  to  the  nature  of  his  insanity,  of 
what  his  fortune  consists,  and  the  amount  of 
his  income,  and  what  should  be  idlowed  for 
maintraiance,  and  out  of  what  fund,  and  to 
whom  the  same  should  be  paid.  They  may 
also  enquire  into  any  matter  connected  with 
the  property  or  the  maintenance  of  the 
lunatic  or  of  his  family,  and  as  to  any  other 
matter  material  to  be  considered  in  reference 
to  the  order  to  be  made  on  the  Petition  ; 
and  in  making  such  enquiries  the  Masters 
may,  if  they  think  fit,  visit  the  alleged  insane 
person,  or  require  him  to  be  produced  before 
them,  as  they  may  direct. 

63.  The  Masters  may,  if  they  deem  it  ex- 
pedient, for  the  better  prosecution  before 
them  of  any  such  reference  as  aforesaid, 
direct  that  notice  of  the  proceedings  be  given 
to  any  of  the  nextK>f-kin  of  the  insane  per- 
son, or  to  any  other  person,  and  no  other 
person  than  such  as  the  Masters  shall  direct 
to  be  served  with  notice  shall  be  entitled  to 
attend  on  the  reference  before  them. 

64.  The  Masters  shall  state  the  result  of 
the  enquiries  before  them,  upon  any  reference 
under  the  last  preceding  Orders,  by  certifi- 
cate, and  shall  prepare  the  minutes  of  the 
order  which  they  consider  proper  to  be  made 
in  pursuance  of  such  enquiries  in  the  same 
way,  and  the  same  practice  shall  be  followed 
in  settling  such  certificate  and  minutes,  and 
bringing  the  same  before  the  Judge,  and  for 
raising  and  determining  any  objections  there- 
to, as  in  the  case  of  certificates  made  and 
minutes  of  orders  prepared  by  the  Masters 
in  the  matter  of  a  lunatic  so  found  by  inqui- 
sition. 

66.  In  all  cases  not  otherwise  herein 
■pedally  provided  for,  the  provisions  of  these 


Orders  relating  to  lunatics  so  found  by  in* 
quisition  and  the  other  general  provisions  of 
these  Orders  shall  apply  to  proceedings  under 
the  12th,  Idth  and  15th  sections  of  the 
Lunacy  Regulation  Act,  1862. 

Visitors  of  Liinaiica. 

66.  Lunatics  so  found  b^  inquisition  shall 
be  visited  by  the  Visitors  m  Lunacy  at  least 
twice  in  every  year,  provided  that  every  such 
lunatic,  if  resident  in  a  private  house,  shall 
during  the  two  years  next  following  the  date 
of  inquisition  be  so  visited  at  least  four  times 
in  evei^  year. 

67.  The  Masters  in  Lunacy  shall  from 
time  to  time  furnish  the  Visitors  of  Lunatics 
with  abstracts  of  their  certificates  as  to  the 
fortune,  income  and  maintenance  of  each 
lunatic  to  be  visited  by  the  Visitors,  and  of 
the  orders  made  upon  such  certificates,  and 
shall  inform  the  Visitors  of  any  increase 
which  may  have  accrued  in  the  fortune  and 
of  any  change  which  may  have  been  made  in 
the  allowance  or  scheme  for  the  maintenance 
of  the  lunatic,  so  that  the  Visitors  may  at 
all  times  be  fully  acquainted  with  the  amount 
of  the  fortune  and  income  of  every  lunatic  to 
be  visited  by  them,  and  with  the  scheme  ap- 
proved and  the  allowance  made  for  his  main- 
tenance. 

68.  The  Visitors  of  Lunatics  shall  on  each 
occasion  of  visiting  any  lunatic  inquire  and 
examine  whether  he  in  maintained  in  a  suit- 
able and  proper  manner,  having  regard  to  the 
existing  amount  of  the  allowance  ordered  to 
be  paid  and  the  existing  scheme  approved  for 
his  maintenance,  and  also  whether,  having 
regard  to  his  fortune  and  income,  it  appears 
expedient  that  any  and  what  addition  should 
be  made  to  his  comforts,  or  any  and  what 
alterations  made  in  the  scheme  for  or  manner 
of  his  maintenance. 

69.  If  the  Visitors  shall  on  such  enquiry 
and  examination  consider  that  the  lunatic  is 
not  maintained  in  a  suitable  manner,  or  that 
the  allowance  provided  for  his  maintenance 
is  not  duly  applied,  or  that  any  provision  in 
the  scheme  for  his  maintenance,  either  for 
his  personal  comfort  or  enjoyment,  or  other- 
wise, is  not  duly  observed,  or  that  any  ad- 
dition to  the  comforts  or  any  alteration  in  the 
manner  of  the  maintenance  of  the  lunatic 
should  be  made  which  his  fortune  or  income 
is  capable  of  providing,  they  shall  forthwith 
make  a  special  report,  stating  their  opinion 
and  the  grounds  thereof  to  the  Board  of 
Visitors. 

70.  The  Board  of  Visitors  shall  proceed  to 
consider  the  report  of  the  Visitors  at  their 
next  meeting,  and  shall,  if  they  think  fit, 
refer  the  same  to  the  Masters,  to  take  such 
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steps  thereon  as  may  appear  to  them  to  be 
expedient. 

71.  The  Masters  shall,  on  any  such  report 
as  aforesaid  being  referred  to  them  by  the 
Board  of  Visitors,  proceed  to  investigate  the 
matters  thereby  reported  upon,  and  may,  if 
they  deem  it  expedient,  summon  the  Com- 
mittee of  the  person  or  estate  to  attend 
before  them,  to  give  explanations  thereon, 
and  the  Masters  may,  if  they  shall  think  fit, 
certify  the  result  of  their  investigations  to 
the  Judge,  and  prepare  the  minutes  of  such 
order  in  the  matter  as  they  may  deem  proper. 

72.  The  Visitors  shall  once  at  least  in 
every  year  report  to  the  Lord  Chancellor  in 
the  case  of  each  lunatic,  stating  the  result  of 
their  examination  and  enquiry  as  to  the 
maintenance  of  each  lunatic,  and  shall  also 
in  any  case  in  which  any  special  report  to  the 
Board  of  Visitors  has  been  made,  state,  so 
far  as  possible,  what  steps  have  been  taken 
in  consequence  of  such  special  report. 


Costa  and  Tayuii^i  of  Costs, 

73.  Solicitors  shall  in  matters  in  w^hich  the 
income  of  a  person  who  is  alleged  or  found 
to  be  lunatic  exceeds  2002.  per  annum  be 
allowed  the  fees  according  to  the  '*  Higher 
Scale,"  and  in  all  other  cases  the  fees  accord- 
ing to  the  **  Lower  Scale,"  appointed  by  the 
Rules  of  the  Supreme  Couxt  as  to  costs  for 
the  time  being  in  force  so  far  as  the  same 
shall  be  applicable  to  such  matters,  unless  the 
Judge  shall  otherwise  order  as  to  all  or  any 
of  the  P&i^i68  to  such  matters. 

74.  The  Masters  shall  be  at  liberty,  by 
memorandum  in  writing,  to  allow  to  a  solici- 
tor for  attending  on  any  summons  or  appoint- 
ment before  them  such  a  sum,  not  exceeding 
five  guineas,  as,  having  regard  to  the  speciu 
nature  of  the  case,  they  may  think  reason- 
able. 

75.  Where  the  Masters  shall  not  have 
made  and  shall  not  have  refused  to  make 
any  such  allowance  as  last  above-mentioned, 
the  Taxing  Master  shall  take  into  considera- 
tion the  circiimstances  of  each  case  and  allow 
to  a  solicitor  for  attending  any  summons  or 
other  appointment  such  a  sum,  not  exceed- 
ing three  guineas,  as  he  may  at  his  discretion 
think  reasonable. 

76.  In  all  cases  not  otherwise  herein 
specially  provided  for,  solicitors  shall  be 
entitled  to  charge  and  be  allowed  the  fees 
they  would  be  entitled  to  charge  and  be 
allowed  for  work  and  labour  of  a  similar 
character  transacted  in  the  Chancery  Division 
of  the  High  Court  of  Justice. 

77.  Where  it  is  ordered  that  any  costs, 
or  costs,  charges  and  expenses,  be  taxed,  the 


Taxing  Master  of  the  Chancery  Division  in 
rotation,  or  the  Taxing  Master  to  whom  the 
taxation  of  costs  in  tiie  matter  stands  Fe« 
f  erred  (as  the  case  may  be),  is  to  tax  aiul 
certify  such  costs,  or  costs,  charges  and 
expenses,  and  also  to  certify  the  names  of 
the  respective  solicitors  to  whom  the  same 
should  be  paid  ;  and  due  notice  of  attending 
the  Taxing  Master  on  the  taxation  is  to  be 
given  to  such  parties  as  the  Masters  shall 
have  certified  are  to  attend  on  the  proceed- 
ings  in  the  matter  ;  and  where  it  is  ordered 
that  the  costs,  charges  and  expenses  of  any 
committee  or  next-of-kin  in  the  matter  of 
any  lunacy  be  taxed,  the  Taxing  Master,  in 
taxing  such  costs,  charges  and  expenses,  is 
not  to  allow  the  costs,  charges  or  expenses  of 
any  petition  or  application  upon  which  no 
order  shall  have  been  drawn  up,  or  of  any 
evidence  in  relation  thereto,  unless  the  same 
shall  by  any  order  be  directed  to  be  allowed 
or  ordered  to  be  costs  in  the  matter  of  such 
lunacy,  nor  to  allow  the  costs,  charges  or 
expenses  of  or  incidental  to  any  proposal  or 
enquiry  before  the  Masters  which  they  shall 
have  disallowed  or  not  thought  fit  to  adopt 
or  carry  into  effect,  unless  the  Masters  shall 
have  certified  that  such  proposal  or  enquiry 
was  proper. 

Constniction  of  Proceedings  wider  Orders, 

78.  Where  any  matter  is  referred  to,  or  is 
directed  or  permitted  to  be  done  by  or  before 
the  Masters,  it  is  to  be  considered  to  be  re- 
ferred to  them  jointly  and  severally,  and 
may  be  done  by  or  before  them  or  either  of 
them,  but  all  matters  in  the  same  lunacy 
shall,  so  far  as  convenient,  be  conducted 
before  the  same  Master. 

79.  All  Orders  for  the  appointment  of 
Committees  and  for  the  allowance  of  main- 
tenance are  to  be  deemed  to  take  efiect  only 
until  further  order. 

80.  Where  it  is  ordered  that  a  person 
named  be  appointed  Committee  of  the  Estate, 
the  order  is  to  be  deemed  to  take  efiect  only 
on  the  Masters  certifying  that  he  has  given 
such  security  as  they  have  approved  for 
answering  the  estate  and  accounting  for  the 
rents,  profits  and  produce  thereof,  once  in 
every  year,  or  oftener,  if  thereunto  required, 
before  the  Masters ;  and  such  security  is  to 
bo  perfected  at  or  within  such  time  as  the 
Masters  may  appoint,  and  until  such  security 
shall  have  been  perfected,  the  approved 
Committee  is  not  to  interfere  in  any  manner 
in  the  affidrs  of  the  lunatic  as  the  Committee 
of  his  Estate  or  otherwise. 

81.  Where  it  is  ordered  that  a  person  named 
be  appointed  Receiver  of  the  Estate,  or  the 
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Masters  are  directed  to  appoint  a  receiver 
thereof,  they  are  to  allow  lum  a  reasonable 
salary  for  his  care  and  pains  in  the  manage- 
ment of  the  Estate,  he  first  giving  security, 
to  be  allowed  by  the  Masters,  and  taken 
before  a  Commissioner  to  administer  oaths 
in  the  Supreme  Court  of  Judicature  in  the 
country,  if  there  shall  be  occasion,  duly  and 
annually  to  account  for  what  he  shall  receive, 
and  to  pay  the  same  as  he  shall  be  directed. 
The  tenants  of  the  lunatic's  estates  are  to 
attorn  and  pay  their  rents  in  arrear  and 
growing  rents  to  the  Receiver,  who  is  to  be  at 
liberty  to  let  and  set  the  estates  from  time  to 
time,  with  the  approbation  of  the  Masters, 
as  there  shall  be  occasion. 

82.  Where  it  is  ordered  that  the  Committee 
of  the  Estate  do  receive,  or  be  at  liberty  to 
receive,  any  money  on  account  of  the  lunatic 
or  his  estate,  he  is  to  give  credit  for  the  same 
on  passing  his  accounts  before  the  Masters, 
and  where  any  sum  is  ordered  to  be  allowed 
for  the  maintenance  of  the  lunatic,  or  to  be 
expended  for  any  other  purpose  out  of  his 
estate,  the  Committee  of  the  estate  is  to  be 
allowed  the  amount  of  the  allowance  for 
maintenance  or  the  amount  to  be  expended 
(as  the  case  may  be)  on  passing  his  accounts 
before  the  Masters. 

83.  Where  it  is  ordered  that  the  Committee 
of  the  Estate  do  pay  any  sums  of  money  for 
maintenance,  he  is  to  pay  the  same  out  of 
income,  and  where  it  is  ordered  that  he  do 
pay  any  costs,  ho  is  to  pay  the  same,  when 
taxed,  out  of  any  moneys  coming  to  liis 
hands,  after  providing  for  the  maintenance. 

84.  Where  it  is  ordered  tliat  the  Committee 
of  the  Estate  or  the  person  be  at  liberty  to 
retain  any  furniture  or  effects  of  the  lunatic, 
he  is  to  sign  an  inventory  thereof  and  an 
undertaking  to  deliver  up  the  same  when 
required  so  to  do,  and  such  inventory  and 
undertaking  are  to  be  deposited  in  the  office 
of  the  Masters. 

85.  Where  it  is  ordered  that  the  Committee 
of  the  Estate  be  discharged,  the  Masters  are 
to  take  and  pass  his  account  of  his  receipts 
and  pajrments  for  and  on  account  of  the 
lunatic  and  his  estate  from  his  appointment 
or  from  the  foot  of  his  last  account  passed  in 
the  matter  up  to  the  day  of  tlie  date  of  the 
order,  and  the  balance  (if  any)  which  the 
Masters  may  certify  to  be  due  from  the 
Committee  on  passing  the  aforesaid  account 
is  to  be  paid  by  him  by  virtue  of  the  certificate 
int*>  court  to  sucli  credit  and  within  such 
time  as  the  Masters  shall  by  their  certificate 
direct ;  and  in  case  the  AListers  shall  find  a 
balance  to  be  due  to  the  discharged  Com- 
mittee, the  same  is  to  be  paid  to  him  by  the 
new  Committee  of  the  Estate  out  of  the 
estate  of  the  lunatic  ;  and  upon  payment  of 
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the  aforesaid  balance  (if  any)  by  the  discharged 
Committee  in  manner  aforesaid,  or  in  case 
there  shall  not  be  a  balance  found  due  from 
him,  or  in  case  the  taking  and  passing  of 
the  account  is  not  required,  and  may  in  the 
opinion  of  the  Masters  be  properly  dispensed 
with,  then  his  security  is  to  be  discharged. 

86.  Wliere  the  Committee  of  the  Estate 
dies,  the  Masters  are  to  take  and  pass  the 
account  of  liis  receipts  and  payments  for  and 
on  account  of  the  lunatic  and  his  estate  from 
his  appointment  or  from  the  foot  of  his  last 
account  passed  in  the  matter  up  to  the  day  of 
his  death.  And  the  balance  (if  any)  which 
the  Masters  may  certify  to  be  due  from  the 
late  Committee  on  passing  the  aforesaid 
account  may  be  paid  by  liis  legal  personal 
representatives  by  virtue  of  the  certificate 
into  Court  to  such  credit  and  witliin  such  time 
as  the  Masters  shall  by  their  certificate  direct. 
And  in  case  the  Masters  shall  find  a  balance 
to  be  due  to  the  late  Committee,  the  same  is 
to  be  paid  to  his  legal  personal  representatives 
by  the  new  Committee  of  the  Estate,  out  of 
the  estate  of  the  lunatic,  and  upon  payment 
of  the  aforesaid  balance  (if  any)  by  the  legal 
personal  representatives  of  the  late  Committee 
in  manner  aforesaid,  or  in  case  there  shall  not 
be  a  balance  found  due  from  him,  or  in  case 
the  taking  and  passing  of  the  account  is  not 
required,  and  may  in  the  opinion  of  the 
Masters  be  properly  dispensed  with,  then  his 
security  is  to  be  discharged. 

87.  Where  a  supersedeas  is  issued,  the 
Masters  are  to  take  and  pass  the  account  of 
the  Committee  of  the  Estate  of  his  receipts 
and  payments  for  and  on  account  of  the 
lunatic  and  his  estate  from  his  appointment 
or  from  the  foot  of  his  last  account  passed  in 
the  matter,  up  to  the  day  of  the  date  of  the 
order  of  supersedeas.  And  the  balance  (if 
any)  which  the  Masters  may  certify  to  be 
due  from  the  Committee  on  passing  the  afore- 
said account,  is  to  be  paid  by  him  to  the 
lunatic.  And  in  case  the  masters  shall  find  a 
balance  to  be  due  to  the  Committee,  the  same 
is  to  be  paid  to  him  by  the  lunatic  and  upon 
payment  of  the  aforesaid  balance  (if  any)  by 
the  Committee  in  manner  aforesaid,  or  in 
case  there  shall  not  be  a  balance  found  due 
from  him,  or  in  case  the  taking  and  passing  of 
the  account  is  not  required,  then  his  security 
is  to  be  discharged,  and  due  notice  of  attend- 
ing the  Masters  is  to  be  given  to  the  lunatic. 

88.  Where  a  lunatic  dies,  the  Masters  are 
to  take  and  pass  the  account  of  the  Committee 
of  the  Estate  of  his  receipts  and  payments  for 
and  on  account  of  the  late  lunatic  and  his 
estate  from  his  appointment  or  from  the  foot 
of  his  last  account  passed  in  the  matter  up  to 
the  day  of  the  decease  of  the  late  lunatic,  and 
the  balance  (if  any)  which  the  Masters  may 
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certify  to  be  due  from  the  Committee  on 
passing  the  aforesaid  account,  is  to  be  paid 
by  him  to  the  legal  personal  representatives 
of  the  late  lunatic,  to  be  by  them  applied  in 
a  due  course  of  administration,  and  upon 
payment  of  the  aforesaid  balance  (if  any)  by 
the  Committee  in  the  manner  aforesaid,  or  in 
case  there  shall  not  be  a  balance  foimd  due 
from  the  Committee,  or  in  case  the  taking 
and  passing  of  the  account  is  not  required 
and  may  in  the  opinion  of  the  Masters  be 
properly  dispensed  with,  then  his  security  is 
to  be  discharged. 

89.  Where  a  Committee  enters  into  a  fresh 
security  upon  the  same  being  duly  perfected, 
and  upon  the  balance  then  due  by  the  Com- 
mittee being  paid  or  secured  to  the  satisfaction 
of  the  Masters,  the  security  theretofore  in 
force  is  to  be  discharged. 

90.  Where  under  or  in  pursuance  of  these 
Orders,  or  any  special  order,  the  security  of  a 
Committee  of  the  Estate  or  Keceiver  is  to  be 
discharged,  then,  in  the  case  of  a  bond,  the 
Masters  are  to  deliver  up  the  same  to  be 
vacated  and  cancelled,  and  in  the  case  of  a 
recognisance  the  Masters  are  by  certificate  to 
direct  the  clerk  of  the  Enrolments  Depart- 
ment of  the  Central  Office  to  attend  the 
Master  of  the  Rolls,  with  the  eni'olment  of  the 
recognisance  to  be  vacated  and  discharged, 
and  such  clerk  is  by  virtue  of  such  certificate 
to  attend  accordingly  ;  and  in  the  case  of 
security  having  been  given  in  the  whole  or  in 
part  by  a  sum  of  money  or  stock  being  brought 
into  Court,  the  Masters  are  to  prepare  the 
draft  of  an  order  for  the  payment  or  transfer 
in  such  manner  as  the  Committee  or  Receiver 
may  request  and  as  may  seem  proper  of  the 
sum  of  money  or  stock  so  brought  in  as  afore- 
said, and  of  all  stocks,  dividends  and  accu- 
mulations of  dividends  produced  by  or  arising 
from  the  same,  and  on  such  order  being  con- 
firmed by  the  Judge,  such  payment  or  transfer 
is  to  be  made  accordingly. 

91.  On  the  death  of  a  lunatic  or  a  super- 
Hedeas  being  issued,  tlie  Masters  are  to  ascer- 
tain and  certify  who  is  entitled  to  receive 
the  several  deeds,  securities,  bonds,  papers, 
effects  and  things  relating  to  or  forming  part 
of  the  estate  and  property  of  the  lunatic 
remaining  deposited  in  their  office  for  safe 
custody,  and  they  are  to  prepare  the  minutes 
of  an  order  for  payment  or  delivery  of  the 
same  to  the  person  entitled  thereto,  and  the 
Judge  may,  without  the  attendance  of  parties, 
make  an  order  for  payment  or  delivery  to  the 
person  certified  to  be  so  entitleil. 

92.  Where  it  is  ordered  that  a  sum  of 
stock  standing  in  the  books  of  the  bank  or 
other  public  company  be  transferred  into 
Court  either  generally  or  on  a  particular 
account,  and  no  person  is  named  in  the  order 


for  making  the  transfer,  the  Secretary  or 
Deputy  Secretary,  Accountant-General,  or 
Deputy  Accountant-General  for  the  time 
being  of  the  bank,  or  other  proper  officer  of 
such  other  company,  is  to  make  the  transfer, 
and  he,  or  one  of  die  cashiers  for  the  time 
being  of  the  bank,  or  other  such  proper 
officer  as  aforesaid,  is,  if  so  directed,  to 
receive  any  sum  of  money  standing  in  the 
books  of  the  bank  or  such  other  company  aa 
aforesaid  accrued  due  at  the  date  of  the 
Order  by  way  of  dividend,  bonus  or 
periodical  pajonent,  in  respect  of  the  stock  to 
be  transferred,  and  also  any  future  sum  so  to 
accrue  due  previously  to  the  transfer,  and  is 
to  pay  the  same  into  Court  either  generally 
or  on  such  particular  account  as  aforesaid,  as 
the  case  may  require. 

93.  Where  it  is  ordered  that  the  Pay- 
master-General or  any  other  person  or  any 
company  or  body  do  pay  or  be  at  liberty  to 
pay  any  sum  or  sums  of  money,  dividend, 
bonus  or  periodical  payments,  or  deliver  any 
efiects  to  the  Committee  of  the  Estate,  the 
order  is  not  to  take  effect  unless  and  until 
the  Masters  shall  have  certified  that  he  has 
perfected  liis  security. 

94.  Where  an  order  is  made  approving  an 
agreement  for  a  lease  of  a  lunatic's  property, 
the  Mastei*s  sliall  settle  a  proper  lease  in 
pursuance  of  the  order,  and  shall  sign  their 
allowance  of  the  lease  when  settled,  and  the 
Committee  of  the  Estate  shall,  in  the  name 
and  on  behalf  of  the  lunatic,  execute  the  lease 
when  allowed,  upon  tlie  intending  lessee 
executing  a  comiterpart  thereof. 

95.  Where  it  is  ordered  that  the  Committee 
be  at  liberty  to  raise  by  mortgage  of  any 
part  of  the  lunatic's  estate  a  sum  of  money 
for  any  purpose,  the  Masters  are  to  settle 
and  approve  a  proper  mortgage,  and  the 
committee  upon  payment  to  him,  or  as  may 
be  directed,  of  the  amount  to  be  raised,  is 
in  the  name  and  on  the  behalf  of  the  lunatic 
to  execute  the  mortgage  when  so  settled  and 
approved,  and  to  do  all  such  other  acts  as 
shall  be  necessary  to  effectuate  the  same, 
and  the  committee  is  out  of  the  rents,  profits 
and  produce  of  the  lunatic's  estates  to  pay 
and  keep  down  the  interest  on  the  mortgage. 

9C.  Where  an  order  for  the  sale  of  a 
lunatic's  real  or  leasehold  estate  is  made,  the 
purchaser  shall  within  such  time  as  the 
Masters  shall  appoint,  pay  his  purchase- 
money  into  Court  to  the  credit  of  the  matter 
to  such  account  (if  any)  or  otherwise  as  the 
Masters  may  appoint,  and  upon  such  pay- 
ment, the  purcliaser  shall  be  let  into  posses- 
sion or  receipt  of  the  rents  and  profits  as 
from  such  day  as  the  Masters  appoint,  and 
the  Committee  of  the  Estate  shall  forthwith 
in  the  name  and  on  behalf  of  the  lunatic 
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execute  all  proper  assurances  of  the  property 
sold  to  the  purchaser,  or  as  he  shall  direct  to 
be  settled  by  the  Masters,  and  due  notice  of 
attending  the  Masters  is  to  be  given  to  idl 
parties  interested. 

Stamps  aiyi  Percentage, 

97.  The  stamps  to  be  used  under  the 
Lunacy  Regulation  Acts,  1853  and  1862, 
shall  be  the  same  as  those  for  the  time  being 
in  use  under  the  Supreme  Court  of  Judica- 
ture Act,  1875.  Impressed  stamps  shall  be 
used,  unless  for  some  sufficient  reason  to  be 
approved  by  the  Masters  their  use  be  incon- 
venient. The  stamps  are  to  be  impressed  or 
affixed  on  the  vellum,  parchment  or  paper, 
on  which  the  proceeding  in  respect  whereof 
such  stamps  shall  be  required  is  written  or 
engrossed,  or  which  may  otherwise  be  used 
in  reference  to  such  proceeding. 

98.  Every  officer  who  shall  receive  any 
document  to  which  a  stamp  is  affixed,  shall 
immediately  upon  the  receipt  of  such  docu- 
ment cancel  or  deface  the  stamp  thereon  by 
writing  upon  such  stamp  his  name  or  the  initial 
letters  of  his  name  in  such  a  manner  as  to 
shew  clearly  and  distinctly  that  such  stamp  has 
been  made  use  of  and  so  that  the  same  may 
not  be  again  used,  and  no  document  bearing 
an  adhesive  stamp  shall  be  filed  or  delivered 
out  until  the  stamp  thereon  shall  have  been 
cancelled  or  defaced  in  manner  aforesaid. 

99.  In  all  cases  where  adhesive  stamps  are 
used,  the  stamps  affixed  to  the  document 
shall  be  of  an  amount  corresponding  as 
nearly  as  is  practicable  with  the  amount  of 
the  stamp  which  such  document  requires,  in 
order  that  no  greater  number  of  adhesive 
stamps  may  be  affixed  to  any  document  than 
is  actually  necessary. 

100.  The  Masters  may  from  time  to  time 
in  such  cases  as  they  think  fit,  certify  that 
the  whole  or  any  part  of  the  percentage  pay- 
able on  the  incomes  of  lunatics  is  to  be  paid 
out  of  cash  arising  from  dividends  of  the 
lunatic  that  may  be  standing  to  the  credit  of 
the  matter  of  any  lunacy  either  generally  or 
to  any  particular  account,  and  when  any 
such  certificate  is  made,  the  amount  certified 
thereby  shall  not  be  paid  by  means  of 
stamps,  but  shall  be  carried  over  and  trans- 
ferrcJi  in  manner  hereinafter  directed. 

101.  In  each  of  the  divisions  of  the  Pay- 
master-General's office,  there  shall  be  kept 
an  account  intituled  **The  Paymaster- 
General's  Lunacy  Percentage  Account." 

102.  When  any  such  certiticate  as  last 
hereinbefore  mentioned  is  made,  an  office 
copy  of  such  certificate  is  to  be  left  at  the 
office  of  the  Paymaster-General,  who  is  by 
virtue  of  such  certificate  when  so  left,  out  of 


any  cash  arising  from  dividends  or  interest 
on  money  on  deposit  belonging  to  the  lunatic 
standing  to  the  credit  of  the  matter  of  any 
lunacy,  to  carry  over  the  amount  mentioned 
in  such  certificate  from  the  credit  of  the 
account  in  such  certificate  mentioned  to  the 
credit  of  the  Lunacy  Percentage  Account  in 
that  division  of  his  office  in  which  the  ac- 
count is  kept,  to  the  credit  of  which  such 
cash  shall  be  standing,  and  any  orders  made 
and  to  be  made  in  any  such  matters  respec- 
tively, are  to  be  subject  to  this  Order  and  to 
be  acted  upon  accordingly. 

103.  As  soon  as  conveniently  may  be  after 
the  Slst  January,  in  each  year,  the  Pay- 
master-General shall,  by  certificate  under  his 
hand,  direct  the  Bank  to  transfer  to  his 
'*  Cash  account "  at  the  Bank  the  amount  of 
cash  standing  on  that  day  to  the  credit  of 
the  Lunacy  Percentage  Account  in  each  of 
the  divisions  of  the  Paymaster's  office,  and 
such  certificate  shall  be  a  good  and  sufficient 
authority  to  the  Bank  to  write  off  the  amount 
therein  mentioned  from  the  Lunacy  Per- 
centage Account,  and  to  carry  it  to  the 
"  Cash  Account,"  as  aforesaid,  without  any 
further  order  of  the  Court,  and  upon  receiv- 
ing from  the  Bank  a  certificate  that  such 
transfer  has  been  efiected,  the  amount  so 
transferred  shall  be  placed  to  the  debit  of 
the  proper  accounts  in  the  books  of  the  Pay- 
master-General. 

104.  Subject  to  the  provisions  herein- 
before contained,  the  percentage  is  to  be  paid 
by  means  of  stamps,  and  the  chief  clerk  to 
the  Masters  is  from  time  to  time  to  give 
notice  in  writing  to  the  Committee  of  the 
estate  or  other  proper  person  of  the  amount 
of  percentage  to  be  paid  by  him  according  to 
the  certificate  of  the  Masters  under  section 
27  of  the  Lunacy  Regulation  Act,  1853,  and 
of  the  time  within  which  such  amount  is  to 
be  paid,  which  time  is  to  be  fixed  by  the 
Masters  and  mentioned  in  their  certificate, 
and  the  Committee  or  other  person  is  within 
such  time  to  pay  the  amount  stated  in  the 
notice  out  of  the  income  of  the  lunatic  by 
purchasing  stamps  to  such  amount  and  to 
file  such  notice  duly  stamped  at  the  office  of 
the  Masters. 

105.  Where  it  appears  to  the  Masters 
with  a  view  to  the  establishment  of  a  uniform 
period  for  the  payment  of  percentage  in  the 
several  matters  in  lunacy,  or  for  other  pur- 
poses to  be  expedient,  they  may  make  in  any 
case  a  certificate  comprising  the  income  of  a 
period  greater  or  less  than  one  year,  and 
stating  the  amount  of  percentage  j>ayablo  for 
such  period,  calculated  accordiiig  to  the  scale 
provided  by  the  General  Order  in  Lunacy 
dated  the  3rd  August,  1876. 

106.  The  Masters  are  once  at   least  in 
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every  six  months  and  oftener  if  they  shall 
think  fit,  to  certify  the  names  of  all  persons, 
if  any,  who  shall  then  be  in  default  in  paying 
the  amount  certified  to  be  payable  by  them 
in  respect  of  the  said  percentage  and  filing 
the  notices  duly  stamped  as  hereinbefore 
provided,  with  the  amounts  payable  by  such 
parties  respectively. 

107.  The  foregoing  Orders  respecting  per- 
centage shall  extend  and  be  applied  to  the 
property  of  lunatics,  under  the  protection  of 
the  Judge,  by  virtue  of  proceedings  under 
the  Act  8  «fe  9  Vict.  c.  100.  s.  95,  and  also  to 
the  property  of  lunatics  under  the  protection 
of  the  Judge,  by  virtue  of  the  transmission 
of  the  record  of  an  inquisition  from  Ireland 
and  its  entry  of  record  in  England,  except  in 
respect  of  income  arising  from  property  of 
such  persons  not  within  the  jurisdiction  of 
the  Judge,  nor  administered  under  his  au- 
thority ;  and  the  several  foregoing  Orders  as 
to  fees  shall  extend  and  apply  to  all  the  pro- 
ceedings in  the  matter  of  such  lunatics  as 
aforesaid,  and  in  the  matter  of  any  persons 
residing  out  of  England  and  Wales,  and 
declared  idiot,  lunatic  or  of  unsound  mind, 
according  to  the  laws  of  the  place  where  they 
are  residing,  where  the  Judge  makes  an  order 
affecting  the  stock  or  any  portion  of  the 
capita],  stock  or  shares  of  such  person  as 
last  aforesaid,  or  the  dividends  thereof. 


Copies  of  Documents, 

108.  Office  copies,  and  other  copies  of  pro- 
ceedings and  documents  in  matters  in  lunacy 
shall  be  counted  and  chained  for  at  the  rate 
of  72  words  per  folio,  every  figure  comprised 
in  a  column  being  counted  as  one  word. 

109.  The  following  copies  of  proceedings 
and  documents  in  matters  in  lunacy  shall  bo 
made  by  the  officers  in  the  Masters'  office 
(that  is  te  say)  :  office  copies  of  affidavits  to 
be  made  for  and  taken  by  the  party  filing  the 
same  ;  copies  of  documents  prepared  in  the 
offices  of  the  Masters  in  Lunacy  to  be  made 
for  and  taken  by  the  party  having  the  conduct 
of  the  proceedings  ;  office  copies  of  all  certi- 
ficates, orders  and  other  documents,  and  of 
all  proceedings  filed  in  lunacy  ;  and  copies 
of  all  documents  filed  or  deposited  for  safe 
custody  in  the  office  of  the  Masters  in  Lunacy. 
Copies  of  all  proceedings  and  documents  in 
matters  in  lunacy,  except  those  above-men- 
tioned, shall  be  made,  delivered,  charged  and 
paid  for  according  te  the  following  Orders. 

110.  The  party  or  his  solicitor,  requiring 
any  copy,  save  as  hereinbefore  excepted,  is 
to  make  a  written  application,  to  be  delivered 
to  the  party  by  whom  the  copy  is  to  be  fur- 


nished, or  his  solicitor,  with  an  undertaking 
to  pay  the  proper  charges. 

111.  Upon  the  requisition  being  made, 
with  such  undertaking  as  aforesaid,  copies  of 
such  proceedings  or  documents  are  to  be  made 
by  the  party  or  his  solicitor  filing  or  leaving 
the  same,  or  who,  under  Rule  109,  may  have 
taken  office  copies  thereof. 

112.  The  copies  are  to  be  ready  to  be 
delivered  at  the  expiration  of  forty-eight 
hours  after  the  delivery  of  such  request  and 
imdertaking,  or  within  such  other  time  as  the 
Judge  may  in  any  case  direct,  and  are  to  be 
delivered  accordingly  upon  demand  and  pay- 
ment of  the  proper  charges. 

113.  The  charges  for  all  such  copies  are 
to  be  at  the  rate  of  fourpence  per  folio. 

114.  Copies  of  bills  of  costs  are  to  be  made 
side  by  side,  so  as  to  correspond  with  the  bills 
of  costs  left  for  taxation. 

115.  The  folios  of  all  copies  are  to  be 
numbered  consecutively  in  the  margin  thereof, 
and  the  name  and  address  of  the  party  or 
solicitor  by  whom  the  same  are  made  is  to 
be  endorsed  thereon,  and  such  party  or 
solicitor  is  to  be  answerable  for  the  same 
being  true  copies  of  the  originals  or  of  the 
office  copies  of  the  originals  of  which  they 
respectively  piu*port  to  be  copies,  as  the  case 
may  be. 

116.  Any  party  or  solicitor  who  has  taken 
any  office  copy  mentioned  in  Order  109  is  to 
produce  the  same  in  Court  or  at  the  office  of 
the  Masters  in  Lunacy,  when  required  for  the 
purpose  of  the  proceedings  to  which  the  same 
relate. 

117.  All  office  copies  and  copies  to  be  fur- 
nished by  parties  or  their  solicitors,  shall  be 
written  on  paper  of  a  convenient  size,  with  a 
sufficient  margin,  and  in  a  neat  and  legible 
manner,  similar  to  that  which  is  usually  adopted 
by  law  stationers,  and  in  the  case  of  copies 
to  be  furnished  by  parties  or  their  solicitors, 
unless  so  written,  the  parties  or  solicitors  fur- 
nishing them  shall  not  be  entitled  to  be  paid 
for  the  same. 

118.  In  case  any  solicitor  who  shall  be 
required  to  furnish  any  such  copy  as  aforesaid 
shall  either  refuse  or,  for  two  clear  days  from 
the  time  when  the  application  for  such  copy 
shall  have  been  made,  shall  neglect  to  furnish 
the  same,  the  person  by  whom  such  applica- 
tion shall  have  been  made  shall  be  at  liberty 
to  procure  a  copy  from  the  office  in  which  the 
original  document  shall  be  or  shall  have  been 
filed  or  left  in  the  same  way  as  if  no  such 
application  had  been  made  to  the  solicitor, 
and  in  such  case  no  costs  shall  be  due  or  pay- 
able to  the  solicitor  so  making  default  in 
respect  of  the  copy  or  copies  so  applied  for. 

119.  The  Taxing  Masters  shall  not  allow 
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any  costs  in  respect  of  any  copy  so  taken  as 
aforesaid,  unless  the  same  shall  appear  to 
them  to  have  been  requisite  and  to  have 
been  made  with  due  care. 


120.  These  Orders  shall  come  into  opera- 
tion on  the  1st  day  of  February,  1883. 

121.  These  Orders  may  be  cited  as  *  *  The 
Lunacy  Orders,  1883." 


THE  SCHEDULE  REFERRED   TO  IN  THE  FOREGOING  ORDERS. 


I. 

NOTICB  TO  ALLEGED  LUNATIC  OF  PETITION 
UNDER  THE  LUNACY  REGULATION  ACT, 
1853. 

"Mr.  J.J5. 

"  Take  notice  that  a  Petition,  of  which  a 
copy  is  within  written,  was  on  the  day 

of  presented  to   the  Lord  Chan- 

cellor by  me  (or  by  CD,,  of  )*, 

and  that  by  virtue  of  and  under  the  same  an 
enquiry  may  be  ordered  to  take  place  before 
one  of  the  Masters  in  Lunacy  as  to  whether 
you  are  or  are  not  of  unsound  mind  and 
incapable  of  managing  yourself  and  your 
afGedrs,  but  that  you  may,  in  case  you  think 
fit,  denumd  that  such  enquiry  may  if  ordered 
be  had  before  a  jury,  in  which  case  a  notice 
of  such  your  desire  must  be  signed  by  you 
and  attested  by  your  solicitor,  and  filed  with 
the  Masters  in  Lunacy,  at  their  office,  the 
Royal  Courts  of  Justice,  London,  within 
seven  days  after  your  receipt  of  this  present 
notice. 

**  Dafcd  this  day  of 

(Signed)  CD, 

(or  X  y.  of 
Solicitor  for  the  Petitioner  C.D.y* 

*  When  a  demand  for  a  jury  has  been  filed 
before  Petition,  from  this  to  tlie  end  is  tg  be 
omitted. 


II. 
Notice  to  alleged  Lunatic  of  Report  of 

COMMLSSIONEKS   UNDEll  THE   LuNACY    RE- 
GULATION Act,   1853. 

**  Mr.  A.B. 

**  Take  notice  that  the  Commissioners  in 
Lunacy  did,  on  the  day  of  , 

make  a  Report  to  the  Lord  Chancellor, 
stating  that  you  are  detained  or  taken  charge 
of  as  a  person  of  unsound  mind  (oVy  that  you 
are  alleged  to  be  a  person  of  unsound  mind), 
and  that  they  are  of  opinion  that  your  pro- 


perty is  not  duly  protected  (or  that  the 
income  of  your  property  is  not  duly  applied 
for  your  benefit)  :  And  take  notice  that  such 
Report  having  been  duly  filed,  an  enquiry 
may, thereon  be  ordered  by  the  Lord  Chan- 
cellor to  take  place  before  one  of  the 
Masters  in  Lunacy  as  to  whether  or  not  you 
are  of  unsound  mind  and  incapable  of 
managing  yourself  and  your  afiairs,  but  that 
in  case  you  think  fit  to  demand  that  such 
enquiry  if  ordered  to  be  held  may  take  place 
before  a  jury,  a  notice  thereof  must  be 
signed  by  you  and  attested  by  your  solicitor, 
and  filed  with  the  Masters  at  their  office,  the 
Royal  Courts  of  Justice,  London,  within 
seven  days  after  your  receipt  of  this  present 
notice. 

**  Dated  this  day  of 

(Signed)  Xy." 


III. 


Notice  by  alleged  Lunatic  demanding  a 
Jury  under  the  Lunacy  Regulation 
Act,  1853. 

"  In  the  matter  of  ^.2>.,  an  alleged  lunatic. 
**  I,  the  above-named  A.B.,  having  been 
on  the  day  of  served  with  a 

notice  of  the  presentation  of  a  Petition  for 
an  Enquiry  {or  of  the  filing  of  a  Report 
whereon  an  enquiry  may  be  ordered),  whether 
or  not  I  am  of  unsound  mind  and  incapable 
of  managing  myse'f  and  my  afiairs,  do  hereby 
demand  that,  in  the  event  of  such  an  encjuiry 
as  aforesaid  being  ordered,  the  same  be  had 
before  a  jury. 

* '  Dated  this  day  of 

(Signed)  ^.J5." 

'*  Witness, 
''M.N.,  of 
**  Solicitor  for  the  above-Earned  A.B.^' 
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IV. 

Summons  before  the  Masters. 

In  Lunacy. 

In  the  matter  of  A.B.,  a  person  of 
unsound  mind. 

Let  all  parties  concerned  attend  the  Master 
in  Chambers  at  the  Royal  Courts  of  Justice, 
London,  on  day,  the  day  of 

at        o'clock  in   the  noon  on 

the  hearing  of  an  application  on  the  part  of 
yiere  state  on  whose  behalf  the  application  ta 
made  and  its  ohject\ 

Dated  this  day  of  188  . 

This  summons  was  taken  out  by 
of  ,  Solicitor  for 

To 


V. 

Certificate  of  Master. 

In  Lunacy. 

In  the  matter  oi  A,B.j  a  person  of 
unsound  mind. 

Upon  the  application  of  C.B.y  I  hereby 
cert&y  that  tlio  result  of  enquiries  made  by 
me  pursuant  to  the  Lunacy  Regulation  Act, 
1853,  and  the  Lunacy  Orders,  1883,  is  as 
follows  : — 

1.  By  Inquisition  taken  by  at 

on  the  18     ,  the  said 

A.B.  was  found  of  unsound  miud. 

2.  The  said  A.B.  is  affected  with  paralysis 
of  the  brain.  He  is  unable  to  understand 
what  is  said  to  him  or  to  express  himself 
intelligently. 

3.  The  said  A.B.  \&  50  years  of  age.  Up 
to  the  18  ,  he  carried  on  busi- 
ness as  a  at 

4.  The  persons  who  would  bo  entitled  to 
the  personal  estate  of  the  said  A.B.  if  ho 
were  now  dead  intestate  aro  as  follows  [insert 
their  names  and  shew  their  relatiimship  to  the 
Innaiic], 

The  said  C.B.  would  be  entitled  as  heir-at- 
law  to  the  real  estate  of  the  said  A.  B.  if  he 
were  now  dead  intestate. 

5.  The  said 

are  the  persons  who  are  to  attend  by  one 
solicitor  in  this  matter  generally. 

G.  Tlie  said  (!.B.  is  the  proper  person  to 
be  appointed  Conimittee  of  the  person  and 
estate  of  the  said  A.B.  The  said  A.B, 
before  the  commencement  of  his  lunacy 
resided  with  the  said  C.B,  at  and 

has  continued  to  reside  with  him  down  to 
the  present  time.     The  appointment  of  the 


said  C.B,  as  Committee  of  the  person  and 
estate  of  the  said  A,B,  is  approved  by  his 
next-of-kin. 

7.  I  have  set  forth  in  the  first  part  of  the 
Schedule  hereto  the  particulars  of  the  per- 
sonal property  of  the  said  A,B,,  and  in  the 
second  part  of  the  said  Schedule  the  particu- 
lars of  his  real  estate.  {Mention  any  pro- 
perty in  respect  of  which  special  directions  are 
wanted.) 

8.  The  gross  annual  income  of  the  said 
A.B.  i^  £  or  thereabouts,  his  net 
annual  income  is  £  or  thereabouts. 

9.  The  said  A.B  has  since  the  commence- 
ment of  his  lunacy  resided  with  and  been 
maintained  by  the  said  C.B.  The  sum  of 
£  is  now  due  to  the  said  C.B,  for  the 
maintenance  of  the  said  A.B.  That  sum 
ought  to  be  paid  to  him  out  of  the  income  of 
the  said  A.B. 

10.  The  sum  of  per  annum  is  a 
proper  sum  to  be  allowed  to  the  said  C.B, 
out  of  the  income  of  the  said  A.B.  for  his 
future  maintenance  as  from  the 

18  ,  according  to  the  following  scheme  {set 
it  out  slwrtly). 

Dated  the  18     . 

Master  in  Lunacy. 
Approved  the  18    . 

Lord  Justice. 

Note. — After  each  paragraph  tlie  evidence 
produced  is  to  be  .stated  as  follows : — 

The  evidence  produced  on  tliis  enquiry 
consists  of  the  Affidavit  of  L.M.  filed  the 
and  paragraphs  5  &  6  of  the 
Affidavit  of  N.  0,  filed  the 


VI. 

Summons  before  the  Judge. 

In  Lunacy. 

In  the  matter  of  A.B.,  a  person  of 
unsound  mind. 

Lot  all  parties  concerned  attend  the  Judge 
in  Chambers  at  the  Royal  Courts  of  Justice 
on  day,  the  day  of 

188  ,  at        o'clock  in  the  noon  on  the 

hearing  of  an  application  on  the  part  of  [here 
state  on  whose  behalf  the  application  is  made 
and  its  objecfl. 

Dated  the  day  of  188  . 

This  summons  was  taken  out  by 
of  ,  Solicitor  for  • 

To 
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VII. 

Petition  under  the  Lunacy  Requlation 

Act,   1862. 

In  the  matter  of  A,B,,  a  supposed  insane 
person,  and  of  ''The  Lunacy  Regulation 
Act,  1862." 

To  the  Right  Honourable  the  Lord  High 
Chancellor  of  Great  Britain. 

The  humble  Petition  of  CD.,  of 
and  E,F,f  of  sheweth  : — 

1.  A.B.y  now  residing  at  is  now 
and  has  for  past  been  of  unsound 
mind  and  incapable  of  managing  his  affairs. 

2.  The  property  of  the  said  A.B.  consists 
of  the  following  particulars  ;  that  is  to  say, 
the  sum  of  300^.  Consolidated  Tliree  per 
Cent.  Annuities  standing  in  the  name  of  the 
said  A,B.,  and  of  three  freehold  cottages  with 
gardens  and  premises  attached  thereto  at 

in  the  county  of  pro- 

ducing together  a  net  income  of  £  per 

annum. 

3.  The  said  A.B,  is  a  bachelor,  and  lias  no 
father  or  mother  living,  and  your  petitioner, 
CD.,  is  the  eldest  brother  and  heir-at-law, 
and  your  Petitioner,  E.F.,  is  a  sister  of  the 
said  A.B.  The  names  and  description  of 
the  other  persons  who  would  bo  entitled  to 
the  estate  of  the  said  A.B.  under  the  Statutes 
for  the  distribution  of  the  effects  of  in- 
testates in  case  he  were  dead  intestate  are 
as  follows  : 

4.  There  is  owing  to  for  the 
past  maintenance  of  the  said  A.B.  the  sum 
o(£ 

Your  Petitioners  therefore  humbly  pray 
your  Lordship  that  their  costs,  charges 
and  expecses  of  this  application  and 
consequent  thereon  may  be  ordered  to 
be  taxed. 

That  the  said  sum  of  3001.  Consolidated 
Three  per  Cent.  Annuities  may  be 
ordered  to  be  transferred  by  the 
proper  oflicer  into  Court  to  the  credit 
of  *^  In  the  matter  of  A.B.  an  insane 
person  and  the  Lunacy  Regulation 
Act,  1862." 

That  a  sufficient  part  of  the  said  Annui- 
ties, when  so  transferred,  may  be 
ordered  to  be  sold  to  raise  the  amount 
of  such  costs  when  taxed,  and  also 
the  said  sum  of  £  ,  and  that  out 

of  the  proceeds  of  the  said  sale  the 
amount  of  such  costs  when  taxed,  and 
the  sum  of  £  may  be  ordered  to 

be  paid. 

That  the  dividends  of  the  residue  of  tlie 
said  Annuities  may  be  paid  to  your 


Petitioners  during  the  life  of  the  said 
A.B.  or  until  further  order. 
That  your  Petitioners  may  be  authorised 
to  receive  the  rents  of  the  said  cottages 
during  the  life  of  the  said  A.B, 
That  the  said  dividends  and  rents  may 
be  applied  by  your  Petitioners  in  the 
maintenance  of  the  said  A.B. 
Or  that  such  other  Order  may  be  made 
as  you    consider    expedient  for  the 
purposes  of  rendering  the  property  of 
the  said  A.B.  available  for  his  main- 
tenance and  benefit. 
And  your  Petitioners  will  ever  pray,  &c. 
CD. 
E.F. 
Witness  to  the  signing  hereof  by  the  said 
CD.  and  E.F. 

Cr.H. 

Solicitor  of  the  Supreme  Court  of 
Judicature  in  England. 


VIII. 

Notice  to  alleged  Lunatic  of  Petition 
under  the  Lunacy  Regulation  Act, 
1802. 

**Mr.  A.B. 

' '  Take  notice  that  a  petition  of  which  a  copy 
is  within  written,  was  on  the  day  of 

presented  to  the  Lord  Cliancellor, 
and  that  in  pursuance  tliereof  orders  may  be 
made  on  the  ground  of  your  being  of  un- 
sound mind  and  incapable  of  managing  your 
affairs  for  the  purpose  of  rendering  your 
I)roperty  or  the  income  thereof  available  for 
the  maintenance  or  benefit  of  yourself  (and 
your  family)  {or  for  carrying  on  your  trade 
or  business),  and  that  if  j'ou  intend  to  object 
to  such  orders  being  made,  notice  of  such 
objection  must  be  signed  by  you  and  attested 
by  your  solicitor,  and  filed  at  the  office  of  the 
Masters  in  Lunacy,  the  Royal  Courts  of 
Justice,  London,  within  seven  da3rs  from 
your  receipt  of  the  present  notice. 

**  Dated  this  day  of  • 

(Signed)  CD. 

(or)  X  i'. 

Solicitor  for  the  Petitioner,  CD." 
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IX. 

Notice  of  Objection  by  alleged  Lunatic j 
TO  Order  under  Lunacy  Regulation 
Act,  1802. 

In  the  matter  of  A.B,,  an  alleged 
insane  person. 

I,  the  above-named  A.B.^  having  been 
served  with  a  notice  of  the  presentation  of  a 
petition  praying  for  an  order  respecting  my 


property  on  the  ground  that  I  am  of  un- 
sound mind  and  incapable  of  managing  my 
affairs,  do  hereby  give  notice  of  my  intention 
to  object  to  such  order  being  made. 


Dated  the 


day  of 


A.B, 


Witness, 
Sulicitor  for  the  above-named  A.B, 
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MADE  IN  PURSUANCi;  OF 


THE  SOLICITOES'  EEMUNERATION  ACT,  1881 

(44  &  45  Vict.  c.  44). 


We,  the  Right  Honourable  Koundell  Baron 
Selbome,  Lord  High  Chancellor  of  Great 
Britain,  the  Right  Honourable  John  Duke, 
Lord  Coleridge,  Lord  Chief  Justice  of  Eng- 
land, the  Right  Honourable  Sir  George  Jessel, 
Master  of  the  Rolls,  and  Enoch  Harvey,  Esq. , 
President  of  the  Incorporated  Law  Society  of 
Liverpool  (being  four  of  the  persons  in  that 
behalf  authorised  by  the  Statute  44  &  45 
Vict.  c.  44),  do  hereby,  in  pursuance  and 
execution  of  the  powers  given  to  us  by  the 
said  Statute,  and  of  all  other  ~  powers  and 
authorities  enabling  us  in  that  behalf,  order 
and  direct  in  manner  following  : — 

1.  This  Order  is  to  take  effect  from  and 
after  the  31st  day  of  December,  1882,  except 
that  Schedule  I.  hereto  shall  not  apply  to 
transactions  respecting  real  property, the  title 
to  which  has  been  registered  under  the  Acts 
of  25  &  26  Vict.  c.  53,  25  &  26  Vict.  c.  67, 
and  38  &  39  Vict.  c.  87. 

2.  Subject  to  the  exception  aforesaid,  the 
remuneration  of  a  solicitor  in  respect  of 
business  connected  with  sales,  purchases, 
leases,  mortgages,  settlements  and  other 
matters  of  conveyancing,  and  in  respect  of 
other  business,  not  being  business  in  any 
action,  or  transacted  in  any  court,  or  in  the 
chambers  of  any  Judge  or  Master,  is  to  be 
regtdated  as  follows,  namely  : — 

(cK.)  In    respect  of  sales,   purchases    and 

mortgages  completed,  the  remuneration  of 

the  solicitor  having  the  conduct  of  the  business 

whether  for  the  vendor,  purchaser,  mortgagor 
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or  mortgagee,  is  to  be  that  prescribed  in  Part 
I.  of  Schedule  I.  to  this  Order,  and  to  be 
subject  to  the  regulations  therein  contained. 

(6.)  In  respect  of  leases,  and  agreements 
for  leases,  of  the  kinds  mentioned  in  Part  II. 
of  Schedule  I.  to  this  Order,  or  conveyances 
reserving  rent,  or  agreements  for  the  same, 
when  the  transactions  shall  have  been  com- 
pleted, the  remuneration  of  the  solicitor 
having  the  conduct  of  the  business  is  to  be 
that  prescribed  in  Part  II.  of  such  Schedule  I. 

(c. )  In  respect  of  business  not  hereinbefore 
provided  for,  connected  with  any  transaction 
the  remuneration  for  which,  if  completed,  is 
hereinbefore,  or  in  Schedule  I.  hereto,  pre- 
scribed, but  which  is  not,  in  fact,  completed, 
and  in  respect  of  settlements,  mining  leases 
or  licenses,  or  agreements  therefor,  re-con- 
veyances, transfers  of  mortgage,  or  further 
charges,  not  provided  for  hereinbefore  or  in 
Schedule  I.  hereto,  assignments  of  leases  not 
by  way  of  purchase  or  mortgage,  and  in 
respect  of  all  other  deeds  or  documents,  and 
of  all  other  business  the  remuneration  for 
which  is  not  hereinbefore,  or  in  Schedule  I. 
hereto,  prescribed,  the  remuneration  is  to  bo 
regulated  according  to  the  present  system  as 
altered  by  Schedule  II.  hereto. 

3.  Draits  and  copies  made  in  the  course 
of  business,  the  remuneration  for  which  is 
provided  for  by  this  Order,  are  to  be  the 
property  of  the  client. 

4.  The  remuneration  prescribed  by  Sche- 
dule I.  to  this  Order  is  not  to  include  stamps, 
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counsel's  fees,  auctioneer's  or  valuer's 
charges,  travelling  or  hotel  expenses,  fees 
paid  on  searches  to  public  officers,  on  regis- 
trations, or  to  stewards  of  manors,  costs  of 
extracts  from  any  register,  record  or  roll,  or 
other  disbursement  reasonably  and  properly 
paid,  nor  any  extra  work  occasioned  by 
changes  occurring  in  the  course  of  any  busi- 
ness, such  as  the  death  or  insolvency  of  a 
party  to  the  transaction,  nor  is  it  to  include 
any  business  of  a  contentious  character,  nor 
any  proceedings  in  any  Court,  but  it  shall 
include  law  stotioner's  charges,  and  allow- 
ances for  time  of  the  solicitor  and  his  clerks, 
and  for  copying  and  parchment,  and  all  other 
similar  disbursements. 

5.  In  respect  of  any  business  which  is 
required  to  be,  and  is,  by  special  exertion, 
carried  through  in  an  exceptionally  short 
space  of  time,  a  solicitor  may  be  allowed  a 
proper  additional  remuneration  for  the  special 
exertion,  according  to  the  circumstances. 

G.  In  all  cases  to  which  the  scales  pre- 
scribed in  Schedule  I.  hereto  shall  apply,  a 
solicitor  ma^,  before  imdertaking  any  busi- 
ness, by  writing  under  his  hand  commimi- 
cated  to  the  client,  elect  that  his  remunera- 
tion shall  be  according  to  the  present  system 


as  altered  by  Schedule  U.  hereto  ;  but  if  no 
such  election  shall  be  made,  his  remuneration 
shall  be  according  to  the  scale  prescribed  by 
this  Order. 

7.  A  solicitor  may  accept  from  his  client, 
and  a  client  may  give  to  his  solicitor,  security 
for  the  amount  to  become  due  to  the  solicitor 
for  business  to  be  transacted  by  him,  and  for 
interest  on  such  amount,  but  so  that  interest 
is  not  to  commence  till  the  amount  due  is 
ascertained,  either  by  agreement  or  taxation. 
A  solicitor  may  charge  interest  at  four  per 
cent,  per  annum  on  his  disbursements  and 
costs,  whether  by  scale  or  otherwise,  from  the 
expiration  of  one  month  from  demand  from 
the  client.  And  in  cases  where  the  same  are 
payable  by  an  infant,  or  out  of  a  fund  not 
presently  available,  such  demand  may  be 
made  on  the  parent  or  guardian,  or  the 
trustee  or  other  person  liable. 

8.  In  this  Order,  and  the  Schedules  hereto, 
the  following  words  and  expressions  shall 
have  the  meaning  ascribed  to  them  in  the 
3rd  sub-section  of  section  1  of  the  Solicitors' 
Remuneration  Act,  1881,  namely  : — 

Solicitor, 

Client, 

Person. 
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PART  I. 
Scale  of  Charges  on  Sales^  Purchases  and  Mortgages,  atid  Rules  applicable  thereto. 

Scale. 


Vendor's  solicitor  for  negotiating  a 
sale  of  property  by  private  con- 
tract   ...... 

Do.,  do.,  for  conducting  a  sale  of 
property  by  public  anction,  in- 
cluding the  conditions  of  sale — 
When  the  property  is  sold 
When  the  property  is  not  sold, 
then  on  the  reserved  price    . 
[N.B. — A  minimum  charge  of  £5 
to  be  made  whether  a  sale  is 
effected  or  not.] 

Do.,  do.,  for  deducing  title  to  free- 
hold, copyhold  or  leasehold  pro- 
perty, and  perusing  and  com- 
pleting conveyance  (including 
prejparation  of  contract,  or  con- 
ditions of  sale,  if  any) 

Purchaser's  solicitor  for  negotiating 
a  purchase  of  property  by  private 
contract 

Do.,  do.,  for  investigating  title  to 
freehold,  copyhold  or  leasehold 
property,  and  preparing  and  com- 
pleting conveyance  (including 
perusal  and  completion  of  con- 
tract, if  any)        .... 

Mortgagor's  solicitor  for  deducing 
title  to  freehold,  copyhold  or 
leasehold  property,  perusing 
mortgage,  and  completing  . 

Mortgagee's  solicitor  for  negotiat- 
ing loan       

Do.,  do.,  for  investigating  title  to 
freehold,  copyhold  or  leasehold 
property;  and  preparing  and 
completing  mortgage  . 

Vendor's  or  mortgagor's  solicitor 
for  procuring  execution  and  ac- 
knowledgment of  deed  by  a  mar- 
ried woman 


(1.)  For  the  1st 
£1,000 


20*.  per  £100 


20;f. 


10«. 


f> 


tf 


^Os,        „ 


20*. 


t* 


.30*.        „ 


.30*. 
20*. 


If 


u 


30*. 


*» 


£2  IC*.  extra 


(S.)  For  the  Snd 
and  3rd  £1,000 


20*.  peri?100 

10*.        „ 
5*.        „ 


20*.        „ 


20*. 


20*. 


>> 


20*. 

20*.        „ 
20*. 


it 


(8.)  For  the  4th 

and  each  fabee> 

qaent  £1,000  up 

to  £10,000 


lOi.periflOO 


r,*. 
2*. 


>» 


(ul. 


»* 


10*. 


10*. 


n 


10*. 


>» 


10*. 
5*. 


»» 


tt 


10*. 


II 


.    2*.  Crf. 
1*.  .3//. 


(4.)  For  each 
sabseqaent 

£1,000  up  to 
£100,000* 


5*.  per  £100 


/)*. 


o*. 


o*. 


oS. 


I  2.*.  Gd. 


ii*. 


$t 


It 


}> 


>i 


»» 


i» 


If 
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♦  Every  transaction  exceeding  £100,000  to  be  charged  for  as  if  it  were  for  £100,000. 
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SUPREME  COUBT  OF  JUDICATURE. 


[LAW  J. 


RULES. 


1.  The  commission  for  deducing  title  and 
perusing  and  completing  conveyance  on  a 
sale  by  auction  is  to  be  chargeable  on  each 
lot  of  property,  except  that  where  a  property 
held  under  the  same  title  is  divided  into  lots 
for  convenience  of  sale,  and  the  same  pur- 
cliaser  bu3rs  several  such  lots  and  takes  one 
conveyance,  and  only  one  abstract  is  de- 
livered, the  commission  is  to  be  chargeable 
upon  the  aggregate  prices  of  the  lots. 

2.  The  commission  on  an  attempted  sale 
by  auction  in  lots  is  to  be  chargeable  on  the 
aggregate  of  the  reserved  prices.  When 
property  offered  for  sale  by  auction  is  bought 
in  and  terms  of  sale  are  afterwards  negotiated 
and  arranged  by  the  solicitor,  he  is  to  be 
entitled  to  charge  commission  according  to 
the  above  scales  on  the  reserved  price  where 
the  property  is  not  sold,  and  alio  one-half 
of  the  commission  for  negotiating  the  sale. 
When  property  is  bought  in  and  afterwards 
offered  by  auction  by  the  same  solicitor,  he  is 
only  to  be  entitled  to  the  scale  for  the  first 
attempted  sale,  and  for  each  subsequent  sale 
ineffectually  attempted,  he  is  to  charge  ac- 
cording to  the  present  system,  as  altered  by 
Schedule  U.  hereto.  In  case  of  a  subsequent 
effectual  sale  by  auction,  the  full  coumiission 
for  an  effectual  sale  is  to  be  chargeable  in 
addition,  less  one-half  of  the  commission 
previously  allowed  on  the  j&rst  attempted  sale. 
The  provisions  of  this  Rule  as  to  commission 
on  sales  or  attempted  sales  by  auction  are  to 
be  subject  to  Rule  2. 

3.  Where  a  solicitor  is  concerned  for  both 
mortgagor  and  mortgagee,  he  is  to  be  entitled 
to  charge  the  mortgagee's  solicitor's  charges 
and  one-half  of  those  which  would  be  allowed 
to  the  mortgagor's  solicitor  up  to  £5,000  and 
on  any  excess  above  £5,000,  one-fourth 
thereof. 

4.  If  a  solicitor  peruses  a  draft  on  behalf 
of  several  parties  having  distinct  interests, 
j)roper  to  be  separately  represented,  he  is  to 
be  entitled  to  charge  £2  additional  for  each 
such  party  after  the  first. 

5.  Where  a  party,  other  than  the  vendor 
or  mortgagor,  joins  in  a  conveyance  or  mort- 
gage, and  isrepresentedby  a  separate  solicitor, 
the  charges  of  such  separate  solicitor  are  to 
be  dealt  with  under  the  old  system  as  altered 
by  Schedule  11.  hereto. 

6.  Where  a  conveyance  and  mortgage  of 
the  same  property  are  completed  at  the  same 
time,  and  are  prepared  by  the  same  solicitor, 
he  is  to  be  entitled  to  charge  only  half  the 
above  fees  for  investigating  title,  and  pre- 


paring the  mortgage  deed  up  to  £5,000,  and, 
on  any  excess  above  £5,000,  one-fourth 
thereof,  in  addition  to  his  full  charges  upon 
the  purchase-money  and  his  commissions  for 
negotiating  (if  any). 

7.  Fractions  of  £100,  under  £50,  are  to  bo 
reckoned  as  £50.  Fractions  of  £100,  above 
£50,  are  to  be  reckoned  as  £100. 

8.  Where  the  prescribed  remuneration 
would,  but  for  this  provision,  amount  to  less 
than  £5,  the  prescribed  remuneration  shall 
be  £5,  except  on  transactions  under  £100,  in 
which  cases  the  remuneration  of  the  solicitor 
for  the  vendor,  purchaser,  mortgagor  or 
mortgagee,  is  to  be  £3. 

9.  Where  a  property  is  sold  subject  to 
incumbrances,  the  amount  of  the  incumbrances 
is  to  be  deemed  a  part  of  the  purchase-money, 
except  where  the  mortgi^ee  purchases,  in 
which  case  the  charge  of  nis  solicitor  shall  be 
calculated  upon  the  price  of  the  equity  of 
redemption. 

10.  The  above  scale  as  to  mortgages  is  to 
apply  to  transfers  of  mortgages  where  the 
title  is  investigated,  but  not  to  transfers 
where  the  title  was  investigated  by  the  same 
solicitor  on  the  original  mortgage  or  on  any 
previous  transfer  ;  and  it  is  not  to  apply  to 
further  charges  where  the  title  has  been  so 
previously  investigated.  As  to  such  transfers 
and  further  charges  the  remuneration  is  to 
be  regulated  according  to  the  present  system 
as  altered  by  Schedule  II.  hereto.  But  the 
scale  for  negotiating  the  loan  shall  be  charge- 
able on  such  transfers  and  further  cliarges 
where  it  is  applicable. 

11.  The  scale  for  conducting  a  sale  by 
auction  shall  apply  only  in  cases  where  no 
commission  is  paid  by  the  client  to  an 
auctioneer.  The  scale  for  negotiating  shall 
apply  to  cases  where  the  solicitor  of  a  vendor 
or  purchaser  arranges  the  sale  or  purchase 
and  the  price  and  terms  and  conditions 
thereof,  and  no  commission  is  paid  by  the 
client  to  an  auctioneer,  or  estate  or  other 
agent.  As  to  a  mortgagee's  solicitor  it  shall 
only  apply  to  cases  where  he  arranges  and 
obtains  the  loan  from  a  person  for  whom  he 
acts.  In  case  of  sales  under  the  Lands 
Clauses  Consolidation  Act,  or  any  other 
private  or  public  Act  under  which  the  vendor's 
charges  are  paid  by  the  purchaser,  the  scale 
shall  not  apply. 

12.  In  cases  where,  under  the  previous 
portion  of  this  Schedule,  a  solicitor  would  be 
entitled  to  charge  a  commission  for  negotiating 
a  sale  or  mortgage,  or  for  conducting  a  sale 
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by  auction,  and  he  shall  not  charge  such  com- 
mission, then  he  shall  be  entitled  to  charge 
the  rates  allowed  by  the  first  column  on  all 
transactions  up  to  £2,000,  and  to  charge  in 
addition  those  allowed  by  the  second  column 
on  all  amounts  above  £2,000,  and  not  exceed- 


ing £5,000,  and  further  to  charge  those 
allowed  by  the  third  column  on  all  amounts 
above  £5,000,  and  not  exceeding  £50,000, 
instead  of  the  rates  allowed  up  to  the 
amounts  mentioned  in  those  columns  re- 
spectively. 


PART  II. 


Scale  of  Charges  as  to  Leases,  or  Agreements 
for  Leases,  at  Rack  Rent  {other  than  a 
Mining  Lease,  or  a  Lease  for  Building  Pur' 
poses,  or  Agreement  for  the  same). 

Lessor's  solicitor  for  preparing,  settling  and 
completing  lease  and  coonterpait : — 


Where  the  rent 
does  not  ex- 
ceed £100     . 


Where  the  rent 
exceeds  £100 
and  does  not ' 
exceed  £600 . 


\\Tiere  the  rent 
exceeds  £500 


Lessee*s  solicitor  for 
perusing  draft  and 
completing  . 


£7  10#.  per  cent,  on  the 
rental,  but  not  less  in 
any  case  than  £5. 

£7  lOs.  in  respect  of  the 
first  £100  of  rent,  and 
£2  lOs.  in  respect  of 
each  subsequent  £100 
of  rent. 

£7  10#.  in  respect  of  the 
first  £100  of  rent, 
£2  10*.  in  respect  of 
each  £100  of  rent  up 
to  £500,  and  £1  in  re- 
spect of  every  subse- 
quent £100. 

'^  One-half  of  the  amount 
payable  to  the  lessor's 
solicitor. 


Scale  of  Charges  as  to  Conveyances  in  Fee,  or 
for  any  other  Freehold  Estate,  Reserving 
Rent,  or  Building  Leases  Reserving  Rent,  or 
other  Long  Leases  not  aJt  Rack  Reivt  {except 
Mining  Leases)  or  agreements,  for  the  same 
respectively. 

Vendor's  or  lessor's  solicitor  for  preparing, 
settling  and  completing  conveyance  and  du- 
plicate, or  lease  and  counterpart : — 


Amoimt  of  Annual  Bent 


Where  it  does  nofl 
exceed  £6         .  j 

Where  it  exceeds 
£5  and  does  not 
exceed  £50 


Where  it  exceeds 
£50  but  does 
not  exceed  £150 


Where  it  exceeds 
£150  . 


Amount  of  Remuneration 


£5. 

The  same  payment  as  on 
a  rent  of  £5,  and  also 
20  per  cent,  on  the  ex- 
cess beyond  £5. 

The  same  payment  as  on 
a  rent  of  £50,  and  10 
per  cent,  on  the  excess 
beyond  £50. 

The  same  payment  as  on 
a  rent  of  £150,  and  5 
per  cent,  on  the  excess 
beyond  £150. 


Where  a  varying  rent  is  payable,  the 
amount  of  annual  rent  is  to  mean  the  largest 
amount  of  annual  rent. 

Purchaser's  or  lessee's"^  One  half  of  the  amount 
solicitor  for  peru-  I  payable  to  the  ven- 
sing  draft  and  com-  |  dor's  or  lessor's  soli- 
pleting   .        .        .J      citor. 
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SUPREME  COURT  OF  JUDICATURE. 


[Law  J. 


RULES  APPLICABLE  TO  PART  11.   OF  SCHEDULE   I. 

As  to  all  Leases^  or  Conveyances  at  a  Bent  or  Agreements  for  the  same,  other  tlum 

Mining  Leases  and  Agreements  therefor. 


1.  Whore  the  vendor  or  lessor  furnishes 
an  abstract  of  title,  it  is  to  bo  charged  for 
according  to  the  present  system  as  altered  by 
Schedule  II. 

2.  Where  a  solicitor  is  concerned  for  both 
vendor  and  purchaser,  or  lessor  and  lessee, 
he  is  to  charge  the  vendor's  or  lessor's  soli- 
citor's charges  and  one-half  of  that  of  the 
purchaser's  or  lessee's  solicitor. 

3.  Where  a  mortgagee  or  mortgagor  joins 
in  a  conveyance  or  lease,  the  vendor^s  or 
lessor's  solicitor  is  to  charge  11.  Is.  extra. 

4.  Where  a  party  other  than  a  vendor  or 
lessor  joins  in  a  conveyance  or  lease,  and  is 


represented  by  a  separate  solicitor,  the 
charges  of  such  separate  solicitor  are  to  be 
dealt  with  under  the  old  system  as  altered  by 
Schedule  II. 

5.  Where  a  conveyance  or  lease  is  partly 
in  consideration  of  a  money  payment  or  pre- 
mium, and  partly  of  a  rent,  then,  in  addition 
to  the  remuneration  hereby  prescribed  in 
respect  of  the  rent,  there  shall  be  paid  a 
further  sum  equal  to  the  remuneration  on  a 
purchase  at  a  price  equal  to  such  money  pay- 
ment or  premium. 

6.  Fractions  of  5/.  are  to  be  reckoned 
as  5/. 
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SCHEDULE   II. 


IxsTBUcnoys  fob  and  Dbawinq  and  Perus- 
iNO  Deeds,  Wills  and  other  Docu- 
ments. 

Such  fees  for  instructions  as,  having 
regard  to  the  care  and  labour  required,  the 
number  and  lengths  of  the  papers  to  be 
perused,  and  the  other  circumstances  of  the 
case,  may  be  fair  and  reasonable.  In 
ordinary  cases,  as  to  drawing,  &c.,  the  allow- 
ance shall  be 


For  drawing    • 
For  engrossing 
For  fair  copying 
For  perusing    . 


2«.  per  folio. 

4d, 
1». 


Attendances. 


In  ordinary  cases     • 


«.    d, 

10    0 


In  extraordinary  cases  the  Taxing  Master 
may  increase  or  diminish  the  above  charge, 
if  for  any  special  reasons  he  shall  think  fit. 


Abstract  op  Title  (where  not  covered 
by  the  above  scales). 

s.  d. 
Drawing  each  brief  sheet  of  8  folios  .  6  8 
Fair  copy  ,        ,        .        .        ,        .34 


Journeys  from  Home. 

£    i,    d. 

In  ordinary  cases  for  every  day  of 
not  less  than  seven  hours  em- 
ployed on  business  or  in  travel- 
ling   5    5    0 

Where  a  less  time  than  seven 
hours  is  so  employed,  per  hour  .     0  15    0 

In  extraordinary  cases  the  Taxing  Master 
may  increase  or  diminish  the  above  allow- 
ance, if  for  any  special  reasons  he  shall 
think  fit. 


(Signed) 


Selborne,  C. 
Coleridge,  C.J. 
G.  Jessel,  M.R. 
E.  Harvey. 


SUPREME    COURT    OP    JUDICATURE. 


CASES  ARGUED  AND  DETERMINED 

IN 
AND   DIVISIONAL  COURTS 

OF 

THE     HIGH    COURT     OF     JUSTICE, 

IN 

Cjbe  S^onlron  Court  of  Banltniiitre 

DECIDED  BY  THE  CHIEF  JUDGE, 
AND    ON    APPEAL    THEREFROM    TO 

THE    COURT    OF    APPEAL    AND    HOUSE    OF    LORDS. 
MICHAELMAS  1882  to  MICHAELMAS  1883. 

46  V\ctof%»» 


[IN  THE  COURT  OF  APPEAL.] 

Jessbl,  M.R. 
Cotton,  L.  J. 

BOWEN,  LJ.     >  BIOGS  t;.   PEACOCK. 

1882. 
Nov.  21. 

WUl — Tr%A8t  for  Sale — Beneficicmea  aU 
iuijurU — Partition  Action — Demurrer — 
The  Partition  Act,  1868,  *.  4. 

A  teatcUor  directed  his  trustees  to  sell  his 
copyhold  estates  "  at  such  times  andvnsuch 
manner  as  they  or  he  should  thvnkfit^'  and 
to  stand  possessed  of  the  proceeds  of  sale 
upon  the  usual  trusts  for  the  benefit  of  his 
wife  for  life  amd  after  her  decease  for  his 
children  on  attaining  twenty-one  or  mar- 
riage.  All  the  chUdren  were  sui  juris. 
Three  of  them  and  the  teftwmJtrforAxfe  de- 
sired, amd  the  other  three  opposed,  a  partis 
tion : — Hel4  (affirming  Bacon,  V.C),  that 
the  Partition  Act  did  not  apply,  that  the 
trust  for  sale  was  still  operative,  and  that 
the  Court  would  not  interfere. 

This  waa  an  appeal  from  a  decision  of 

Baoon,  V.C,  reported  51   Law  J.  Rep. 

Cfaanc.  555,  holding  that  the  4th  section 

.of  the  Partition  Act,  1868,  did  not  em- 

Yoii.  62.— Chaho. 


power  the  Court  to  direct  a  sale  at  the 
instance  of  a  tenant-for-life  and  three  of 
the  reversioners,  all  sui  juris  and  hene- 
ficially  interested  to  the  extent  of  a 
moiety,  if  hy  so  doing  a  discretionary 
power  of  sale  given  to  trustees  is  inter- 
fered with. 

RusseU  Roberts,  for  the  appellants. — 
The  parties  here  are  all  sui  juris,  and  the 
power  of  sale  given  hy  the  testator  has 
expired.  I  admit  that  if  the  power  is 
exerdsahle  then  the  Partition  Act  does  not 
apply. 

[Jessel,  M.R. — This  is  a  trust  for  sale, 
not  a  power.] 

I  submit  tne  same  considerations  apply. 

[Jessel,  M.R. — If  there  is  a  trust  for 
sale  any  party  equitably  entitled  has  a 
right  to  require  a  sale  by  the  trustee  and 
a  distribution  of  the  proceeds.  Cotton, 
L.  J. — Of  course,  if  all  the  parties  agree  to 
say,  "  We  will  have  the  property  as  it  is," 
then  they  can  call  for  a  conveyance.] 

I  submit  that  in  principle  there  is  no 
difference  between  a  trust  and  a  power  of 
sale  when  all  the  parties  are  sui  juris  and 
the  period  of  distribution  has  arrived — 
Peters  v.  The  Lewes  and  East  Orinstead 

B 


CHANCERY  DIVISION. 


[N.& 


Biggt  v.  Peaeoekt  App, 

Railway  Compawy  (1).  The  ra^io  deci- 
dendi in  Taylor  v.  wram/ge  (2)  is  in  my 
favour. 

[Jessel,  M.R. — Are  you  within  the 
Partition  Act  at  alii  You  must  shew 
that  you  could  have  had  partition  before 
the  Act.  How  can  you  when  the  tenant- 
for-life  is  alive  1] 

The  tenant-for-life  here  desires,  and  is 
willing  to  concur  in  a  partition.  But  if 
the  case  is  not  within  the  Act,  the  parties 
can  nevertheless  call  for  the  legal  estate 
with  the  concurrence  of  the  tenant-for-life. 
Unless  there  are  active  trusts  or  powers 
to  be  performed  the  Court  will  not  compel 
performance  of  trusts  or  powers — Trower 
V.  Knightley  (3),  Lantahery  v.  Collier  (4), 
Doncaster  v.  Doncaster  (5)  and  In  re 
CottorCa  Trustees  (6). 

F.  T,  Procter,  for  the  respondents,  was 
not  called  upon. 

Jessel,  M.B.,  said — This  is  a  case  of  a 
trust  for  sale  created  by  the  will  of  a 
testator  in  the  usual  way.  He  directs 
the  trustees  to  sell  the  property,  to  invest 
the  proceeds,  and  to  pay  the  income  to  his 
wife  for  her  life,  and  sitdr  her  death  the 
trustees  are  to  stand  possessed  of  the  trust 
property  for  his  children  on  attaining 
twenty-one.  It  is  said  that  this  is  not  an 
enforceable  trust,  because  all  the  children 
are  now  sui  juris.  But  it  is  enforceable. 
Any  child  has  a  right  to  have  that  trust 
carried  out  by  a  sale  and  distribution  of 
the  proceeds  among  them.  It  is  not  like 
a  power  of  sale  at  all.  Of  course  if  all 
the  devisees  are  of  age  and  agree  to  extin- 
guish the  trust  they  can  call  for  a  convey- 
ance to  themselves.  Here,  there  never 
was  a  right  in  any  of  the  devisees  to 
require  a  partition.  The  case  is  not  within 
the  Partition  Act  at  all.  The  appeal  must 
be  dismissed. 

Cotton,  L.J.,  said — I  am  of  the  same 
opinion.     The  cases  in  which  it  has  been 

(1)  60  Law  J.  Rep,  Chanc.  172 ;  Law  Rep.  18 
Ch.  D.  429. 

(2)  49  Law  J.  Rep.  Chanc.  24,  794 ;  Law 
Rep.  15  Ch.  D.  166. 

(3)  6  Madd.  134. 

(4)  2  Kay  &  J.  709  ;  25  Law  J.  Rep.  Chanc. 
672. 

(5)  3  Kay  &  J.  26. 

(6)  61  Law  J.  Rep.  Chanc.  515. 


considered  whether  a  power  of  sale  has 
come  to  an  end  are  very  different  from  this 
case.  Here  there  is  a  trust  for  sale,  and 
the  very  object  of  that  trust  is  to  enable 
the  trustees  to  sell  and  distribute  the  pro- 
ceeds when  the  period  of  distribution 
arrives.  Of  course  when  all  the  bene- 
ficiaries are  sui  juris  it  is  competent  for 
them  to  agree  to  put  an  end  to  the  trust 
and  to  ask  for  a  conveyance  to  themselves. 
Here  they  do  not  agree,  and  therefore  the 
trust  still  exists. 

BowEN,  L.  J. — I  am  of  the  same  opinion, 
and  for  the  same  reasons. 


Solicitors — R.  Chapman,  for  appellants ;  Blewitt 
&  Tyler,  for  respondents. 


[IN  THE  COURT  OF  APPEAL.] 

Jessel,  M.R. 
Cotton,  L.J. 

LiNDLEY,  L. J.  >   WALSH  V,   LONSDALE. 

1882. 
March  29. 

Contract  to  grant  a  Lease — Taking 
Possession  under  Contract — Tenancy  from 
Year  to  Year — Distress — Judicature  Acts. 

Since  the  Judicature  Acts,  where  pos- 
session has  been  given  under  an  agreement 
for  a  lease,  there  are  no  longer  two  estates 
as  formerly — one  at  common  law  a 
tenancy  from  year  to  year,  and  the  otlier 
in  equity  an  estate  under  the  agreement. 
The  tenant  now  holds  under  the  lease  to 
be  granted  in  pursuance  of  the  contract  on 
the  sams  terms  as  if  the  lease  had  been 
granted — e.g.,  he  is  subject  to  the  same 
right  of  distress  to  which  lie  would  have 
been  subject  had  a  lease  been  granted. 

This  was  an  appeal  by  the  plaintiff  from 
an  order  of  Fry,  J.,  directing  him  to  pay 
into  Court  a  sum  of  money. 

The  action  was  brought  for  damages  for 
improper  distress,  and  for  an  injunction  to 
restrain  the  defendant  from  selling  under 
the  distress,  and  from  continuing  in  po»- 
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session,  and  for  specific  performance  of  an 
agreement  for  a  lease,  dated  the  29tli  of 
May,  1879,  between  the  defendant  and  the 
plamtiff. 

The  agreement  referred  to  was  one  for  a 
lease  to  the  plaintiff  of  a  weaving  shed, 
with  the  plant  and  machinery,  for  a  term 
of  seven  years  from  the  time  when  the 
shed  should  be  put  in  working  order  by  the 
defendant,  the  lessor,  and  to  be  renewable 
opon  the  same  terms  for  a  further  term  of 
three  years  at  the  option  of  the  lessee. 
The  lessor,  at  his  own  expense,  to  put  the 
weaving  shed  and  premises  in  working 
order  on  or  before  die  1st  of  July.  The 
lessor,  at  his  own  expense,  to  find  suf- 
ficient steam  and  steam  power  for  driving 
and  running  the  said  weaving  shed  looms. 
The  rent  to  be  21.  lOs,  per  loom  per  annum 
for  so  many  looms  as  the  lessee  should 
run.  The  lessee  shall  not  run  less  than 
300  looms  during  the  said  first  year,  and 
he  shall  in  every  year  afterwards  run  not 
less  than  540  looms.  The  lessee  to  have 
the  power,  whenever  he  shall  think  fit,  to 
find  steam  and  steam  power  for  running 
the  said  weaving  shed,  machinery  looms 
and  prenuses,  in  which  case  the  i*ent  shall 
be  reduced  to  U.  lOs.  per  annum,  &c,  '^  The 
lease  to  be  prepared  by  the  solicitor  to 
the  lessor,  and  approved  by  the  solicitor 
to  the  lessee;  and  to  contain  such  cove- 
nants, provisoes,  powers  and  conditions  as 
are  usually  inserted  in  leases  of  a  similar 
nature,  and  particularly  those  inserted  in 
a  lease  of  the  Newfield  Mills,  Darwen, 
dated  the  1st  of  May  instant,  or  such  of 
them  as  are  or  can  be  made  applicable  to 
the  tenancy  hereby  agreed  to  be  created." 

The  lease  of  Nereid  Mills  was  for  a 
term  of  four  years,  from  the  1st  of  May, 
1879.  The  lessee  agreeing  to  "  pay  there- 
for yearly  in  advance  on  the  date  of  these 
presents,  and  on  the  1st  of  May  in  every 
year  during  the  continuance  of  the  term, 
unto  the  lessor,  the  clear  yearly  I'ent  of 
876/.,  subject  to  a  proviso  that  there  should 
at  all  times  during  the  continuance  of  the 
demise  (except  in  the  last  year  of  the  said 
term)  Ije  due  and  payable  in  advance  on 
demand  one  whole  year's  rent  of  the 
premises  thereby  demised,  in  addition  to 
the  proportion  (if  any)  of  the  said  yearly 
rent  due  and  unpaid  previous  to  such 
demand." 
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The  plaintiff  was  let  into  possession  on 
the  1st  of  July,  1879,  and  firom  the  1st  of 
July,  1880,  he  provided  his  own  steam 
and  steam  power.  In  the  year  1881  he 
was  working  560  looms.  The  property 
was  in  mortgage,  and  the  plaintiff  paid  his 
rent  to  the  mortgagee  quarterly,  and  not 
in  advance,  down  to  the  1st  of  January, 
1882. 

The  defendant  subsequently,  on  the  13th 
of  March,  1882,  served  the  plaintiff  with 
a  notice  as  follows  :  "  I  hereby  demand 
immediate  payment  of  1,013/.  14^.,  being, 
as  to  840/.,  part  thereof,  one  whole  year's 
rent  in  advance  from  this  day  of  the  mill 
and  premises  you  now  occupy  as  my  tenant; 
and  as  to  165/.  14^.,  part  thereof,  the 
balance  of  the  rent  of  such  mill  and 
premises  from  the  1st  day  of  January  last 
up  to  this  day ;  and  as  to  8/.,  the  remainder, 
for  insurance  paid  by  me  for  insuring  the 
mill  and  premises ,  "  and  on  the  15th  of 
March  the  defendant  put  in  a  distress  for 
the  rent. 

The  plaintiff  accordingly  brought  this 
action,  when  Fry,  J.,  ordered  the  defendant 
to  withdraw  from  possession  under  the 
distress  upon  the  plaintiff's  paying  into 
Court  the  sum  of  1,005/.  14^.  (the  balance 
remaining  after  payment  of  the  8/.  for 
insurance). 

The  plaintiff  appealed. 

Cozena-Uardyj  Q.C.,  Ilenn  Collins  and 
FarweUf  for  the  appellant. — The  agreement 
of  the  29th  of  May,  1879,  is  not  a  present 
demise — we  are  at  law  tenants  from  year 
to  year.  There  can  be  no  distress  unless 
there  is  a  legal  tenancy  and  the  rent  in 
arrear.  There  is  no  distress  for  rent  before 
it  is  due,  unless  it  Ls  a  cei*taiu  rent,  or  one 
that  can  be  ascertained.  Here  the  rent 
depends  on  the  number  of  looms  that  may 
be  run. 

They  i-eferi-ed  to  Daniel  v.  Gracie  (1). 

Glasse,  Q»C\,  and  Levett,  for  the  defen- 
dant. 

[Jessel,  M.R. — Will  you  be  content  if 
the  plaintiff  pays  into  Court  810/.? 

They  agi*eed,  and  were  not  called  upon 
to  argue.] 

Jessel,  M.R. — It  is  not  necessary  on 
the  present  occasion  to  decide  finally  the 

(1)  6  Q.B.  Rep.  145 ;  13  Law  J.  Rep.  Q.B.  309. 
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rights  of  the  parties.  K  the  Court  sees 
that  there  is  a  fair  question  to  be  tried  it 
is  the  duty  of  the  Court  to  take  security, 
80  as  to  enable  whichever  party  ultimately 
succeeds  to  be  in  a  right  position. 

The  final  question  will  be  a  question  of 
some  nicety.  There  is  an  agreement  for  a 
lease,  under  which  possession  has  been 
taken ;  nowadays,  since  the  Judicature 
Acts,  the  possession  is  under  the  agreement. 
There  are  no  longer  two  estates,  one  at  law 
a  tenancy  from  year  to  year,  and  the  other 
in  equity  under  the  agreement  There  is 
only  one  Court,  and  the  equitable  law 
prevails.  The  tenant  holds  now  under  the 
agreement  to  grant  the  lease  on  the  same 
terms  as  if  the  lease  had  been  granted. 

That  being  so,  the  tenant  cannot  com- 
})lain  of  the  exercise  by  the  landlord  of  the 
same  right  as  the  landlord  would  have  had 
under  the  lease.  On  the  other  hand,  he  is 
protected  as  much  as  if  the  lease  had  been 
granted.  The  landlord  cannot  eject  him 
by  virtue  of  his  legal  estate  unless  he 
could  do  so  under  the  lease.  The  lessee 
here  (for  he  is  lessee)  cannot  complain'  of 
the  distress. 

The  next  question  is,  How  is  the  lease 
to  be  drawn  ?  I  do  not  wish  now  finally 
to  decide  the  question,  and  on  an  appli- 
csition  like  this  it  is  not  necessary ;  but  I 
think  the  Court  is  bound  to  say  what  its 
present  opinion  is,  because  it  is  material 
on  the  question  of  what  ought  to  be  done 
until  the  trial.  The  whole  difiiculty  turns 
on  a  single  clause,  because  the  parties  did 
not  take  the  trouble  to  state  in  detail  what 
covenants  the  lease  was  to  contain,  but 
have  adopted  this  shoi*t  form.  [His  Lord- 
ship read  the  clause  as  to  the  Newfield 
Mill  Lease,  and  proceeded  :] 

When  we  come  to  see  the  lease  of  the 
Newfield  Mills  we  find  it  a  lease  at  a  rent 
certain  payable  in  advance,  and  the  ques- 
tion is  how  far  that  provision  can  be  made 
applicable  to  this  very  peculiar  agreement. 
[His  Lordship  read  through  the  terms  of 
the  agreement,  and  proceeded  :] 

The  lessee  has  exercised  the  option  to 
find  his  own  steam  power,  and  the  result 
is  that  now  he  is  only  liable  to  pay  30*. 
per  loom. 

The  lessee  agrees  to  run  not  less  than 
540  looms,  and  the  next  (question  is  whe- 
ther in  drawing  the  lease  there  ought  to 


be  reserved  a  dead  rent  for  540  looms,  or 
whether  it  is  to  be  left  on  covenant.  In 
my  opinion  there  should  be  a  dead  rent. 
There  is  no  longer  any  obligation  on  the 
part  of  the  lessor  to  provide  steam  power ; 
and  it  appears  to  me  to  be  the  right  thing 
to  reserve  a  dead  rent  for  540  looms  at  30«. 
a  loom.  That  is  810Z.  The  stipulation 
then  as  to  paying  rent  in  advance  can 
apply  to  the  810Z.  a  year,  and  the  covenants 
in  the  lease  of  the  Newfield  Mills  can  be 
made  applicable  to  this  rent. 

My  present  opinion  then  is  (though 
not  a  final  one)  that  rent  is  payable  in  ad- 
vance to  the  extent  of  810Z. 

Cotton,  L.J. — I  am  of  the  same  opinion. 
The  question  whether  the  defendant  was 
right  in  putting  in  this  distress  depends  on 
the  questions  which  have  to  be  decided  on 
the  hearing  of  this  case.  The  only  thing 
we  have  to  do  now  is  to  determine  what 
must  be  done  in  the  meantime  for  the 
purpose  of  keeping  things  in  statu  quo. 

The  landlord  has  put  in  a  distress.  He 
is  right  if  the  lease,  which  is  to  be  executed, 
under  which  the  tenant  must  be  taken  to 
be  holding  this  land,  would  give  him  rent 
in  advance.  This  is  not  the  time  for  de- 
ciding whether  any  and  what  rent  is 
payable  in  advance,  but  the  question  is 
whether  we  are  now  to  deprive  the  land- 
lord of  any  security  which  he  has  in  his 
hands  for  the  payment  of  his  rent.  In  my 
opinion  we  ought  not.  Before  allowing 
him  to  retain  this  security  we  must  be 
satisfied  that  the  landlord  has  a  prima 
facie  case  in  his  favour,  and  in  my  opinion 
he  has.  It  would  be  wrong  to  decide  now 
how  this  lease  is  to  be  framed,  but  my 
present  opinion  is  that  there  ought  to  be  a 
dead  rent,  which  will  correspond  to  the 
minimum  number  of  looms  which  the 
plaintifif  is  to  run  in  any  particular  year, 
and  after  the  first  year  it  is  to  be  always 
540. 

LiNDLEY,  L.J. — I  also  think  that  the 
rights  of  the  parties  in  this  case  turn  upon 
the  lease  as  it  ought  to  be  framed  in  pur- 
suance of  the  contract  into  which  they 
have  entered ;  and,  so  far  as  I  can  con- 
strue this  conti-act,  I  think  the  lease  would 
contain  a  clause  providing  for  the  payment 
of  a  minimum  dead  rent.     I  do  not  agree 
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with  Mr.  Hardy  and  Mr.  CoUins  that  the 
whole  of  the  rent  would  depend  on  covenant 
merely,  and  be  an  unascertained  sum  till 
the  end  of  the  year ;  but  the  lease  should 
be  so  worded  that  there  would  be  an  ascer- 
tained rent;  and  then  the  provisions  in 
the  lease  of  the  1st  of  May,  relating  to 
the  payment  of  rent  in  advance  and  the 
power  of  distress,  would  be  let  in  so  far 
as  regards  the  minimum  rent.  I  think 
Mr.  Justice  Fry  has  put  too  large  a  sum 
into  his  order,  because  he  has  treated 
every  payment  by  way  of  rent  as  payable 
in  advance. 

[The  appeal  was  dismissed  with  costs, 
the  defendant  agreeing  not  to  sell  for  a 
week,  if  the  pluntiff,  in  the  meantime, 
paid  into  Court  the  sum  of  810^.,  the  de- 
fendant to  withdraw  from  possession.] 

h)olicitors — Pritchard,  Englefield  &  Co.,  agenU 
for  C.  Cost«ker,  Darwen,  for  plaintiff ;  Bower 
Sc  Cotton,  agents  for  Ainsworth,  Blackburn, 
for  defendant. 


[IN  THE  COURT  OP  APPEAL.] 
Jessel,  M.R.  ^ 
Brett,  L.J.    f 
Cotton,  L.J.  \  "ob^so"  "•  ™«  ^^^ 

188*>  I        ^^^^^  ^^  BARTON,  ETC. 

Aug.  4,  5,7,  J 

SUUtUe — ConBtruction  —  Local  Govem- 
ftierU  Act,  1858,  8,  34 — Ptiblic  Health  Act, 
1875,  88.  157  and  236— *' New  Street*'— 
Old  Country  Road. 

The  term  "  new  street "  iii  tJie  Local  Go- 
vemment  Act,  1858,  8.  34,  and  tlie  Public 
Health  Act,  1875,  8.  157,  apjjlies  not  only 
to  a  street  constructed  for  the  first  time  out 
of  land  laid  out  for  building,  but  also  to 
an  old  country  road  or  lane  in  tlie  neigh- 
bourhood of  a  tovon,  whicfi,  by  tlie  building 
of  lumses  from  time  to  time  along  it,  gra- 
duaUy  becomes  a  street. 

Decison  of  Fry,  J.,  reversed. 

This  was  an  appeal  from  a  decision  of 
Fry,  J.,  on  a  Special  Case  stated  under 
Rule  XXXIV. 

The  case  is  fully  reported  51  Law  J. 
Rep.  Chaoc  467. 


The  questions  for  the  opinion  of  the 
Court  were — 

1.  "Whether  New  Lane,  or  the  part  where- 
of where  the  plaintiff  proposes  to  build,  is 
a  "  new  street "  within  the  meaning  of 
the  term  "  new  street "  as  used  in  the 
PublicHealth  Act,  18751 

2.  Whether  the  defendants  are  entitled 
to  di8aj)prove  of  tlie  plaintiff's  proposed 
new  buildings,  on  the  ground  that  the 
intended  building  line  is  too  near  the 
roadway  of  New  Lane  ? 

3.  Whether  the  defendants  are  entitled 
to  pull  down  the  new  buildings  so  in  course 
of  erection  by  the  plaintiff? 

4.  By  whom  the  costs  of  the  Special 
Ca8e  and  action  ought  to  be  borne? 

Fry,  J.,  held  that  the  term  "  new  street " 
in  the  said  Acts  did  not  include  an  old 
country  road  other  than  a  turnpike  road 
that  had  become  built  over,  and  gave 
judgment  for  the  plaintiff  on  all  points. 

The  defendants  appealed. 

Bigby,  Q.C.,  and  Burton  Buckley,  for 
the  appellants. 

Cookson,  Q.C.,  and  Byrne,  for  the  re- 
spondent. 

For  the  arguments  and  authorities,  see 
the  report  below. 

Jessel,  M.R. — I  think  this  Ls  a  very 
difficult  ca.se,  and  one  as  to  which  opinions 
might  fairly  differ  without  the  person 
having  one  opinion  being  entitled  to  say 
that  the  person  who  has  the  other  opinion 
is  wrong.  But,  subject  to  that  observa- 
tion, I  think  this  remark  is  a  fair  one — 
that  you  must  look  in  construing  this  Act 
of  Parliament  to  what  must  be  presumed 
to  be  the  intention  of  the  Lc^lature. 
Now  the  general  intent  was  evidently 
this — to  give  in  every  district  to  some 
local  authority  the  power  of  regulating 
the  mode  of  laying  out  and  building  new 
streets — that  is,  a  power  to  be  exercised 
for  the  public  benefit,  and  a  restriction, 
of  course,  on  the  ordinary  right  of  pro- 
prietorship. When  once  you  arrive  at 
that,  you  have  to  consider  what  the  mean- 
ing of  a  "  new  street "  is.  I  should  say 
that  that  is  a  "  new  street "  where  there 
was  no  street  before.  I  use  the  term 
"  street "  in  its  ordinaiy  meaning.  If  we 
wanted  authority,  there  is  authority  for 
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saying  that  that  is  the  proper  mode  of 
reading  this  Act  of  Parliament,  though 
the  definition  may  include  more  in  certain 
cases.  That  being  so,  when  is  there  a 
"  new  street "  where  thei-e  was  no  street 
before  1  It  may  be  in  one  of  two  ways 
— that  is,  a  person  may  take  a  grass  field 
or  a  countiy  lane  :  for,  in  my  opinion,  it 
makes  no  difference  whether  or  not  there 
was  a  public  highway,  a  lane  or  a  footpath 
existing  before,  which  is  thrown  into  the 
street  and  is  utilised,  or  whether  there  was 
nothing  but  a  mere  plot  of  grass  land  out 
of  which  the  roadway  was  made.  Suppose 
a  i^erson  designs,  then,  to  build  a  con- 
tinuous line  of  houses,  with  a  more  or 
less  number  of  breaks — because  when  I  sjiy 
a  continuous  line,  it  does  not  mean  that 
there  are  to  be  no  breaks  or  intervals — 
which  would  be  ordinarily  called  a  street ; 
then  he  has  to  build  it  in  a  particular  way, 
and  subject  to  these  by-laws.  There  is 
another  case,  no  doubt,  and  that  is  where 
the  street  may  not  be  laid  out  in  a  formal 
manner,  but  may  be  considered  to  grow 
up  of  itself  almost.  There  are  such  locali- 
ties, especially  where  there  is  a  highway 
already,  where  people  build  houses  along 
the  side  of  the  highway ;  and,  without  any 
intention  of  laying  out  a  street,  the  street 
grows.  "When  does  it  become  a  new  street  % 
At  some  time  or  other.  In  the  case  of  a 
single  proprietor,  or  several  proprietors  all 
intending  to  make  a  street,  first  of  all  one 
house  is  built,  then  a  second,  then  a  third; 
at  some  time  or  other  that  becomes  a 
street.  Wheni  You  cannot  tell  with- 
out you  know  the  locality.  It  must  be 
a  question  in  each  jiarticular  case  when  it 
becomes  a  street.  But  the  moment  it 
becomes  a  street  it  is  a  now  street,  and 
not  the  less  a  now  street  because  some  of 
the  housas   were  built   before  it   was  a 

sti*eet. 

That  being  so,  let  us  look  at  the  terms 
of  the  Act  of  Parliament :  "  Every  urban 
authority  may  make  by-laws  with  respect 
to  the  following  matters — that  is  to  say, 
with  respect  to  the  level,  width  and  con- 
struction of  new  streets."  That  plainly 
enables  them  to  make  by-laws  before  the 
street  is  made  at  all.  They  may  make 
general  by-laws.  They  may  say,  "  Every 
street  in  this  district  shall  be  60  feet  wide; 
every  street  in  this  district  shall  have  a 


main  sewer  running  through  the  middle  of 
it,  or  two  sewers  one  on  each  side  of  it." 
They  may  make  general  by-laws,  and  the 
moment  a  street  comes  under  the  defi- 
nition of  ^'new  street"  it  then  becomes 
subject  to  the  by-laws. 

That  being  so,  we  have  to  consider 
whether  that  which  is  before  us  is  a  new 
street.  I  must  say  that  if  that  is  the 
fair  reading  of  the  Act  of  Parliament,  I 
think,  on  the  Special  Case,  there  can  be 
no  doubt  whatever  that  this  is  a  new 
street — indeed,  it  is  a  very  young  street. 
The  Case  states  that  New  Lane  "  was  for- 
merly a  country  lane,  with  no  well-defined 
footways,  and  was  usually  repaired  by 
having  cinders  thrown  upon  it."  "  Until 
within  the  last  ten  years " — that  was  in 
1872 — "  it  was  a  cinder  roadway,  with  no 
well-defined  footways,  and  grass  growing 
at  the  sides."  It  was  a  pure  country  lane 
until  ten  years  ago — 1872.  "  The  footway 
along  the  eastern  side  was  made  by  the  de- 
fendant board  in  the  year  1880;" — it  had 
not  had  a  footpath  till  then — '^  that  along 
the  westerly  side  in  the  year  1881,** — so  it 
gets  footpaths  really  in  1881.  Then  "  the 
said  board  did  at  the  expense  of  its  district 
previously  to  and  in  the  year  1875  light, 
in  the  years  1876  and  1877  sewer  " — when 
you  begin  to  make  it  look  like  a  street  you 
sewer  it,  you  do  not  sewer  a  country  lane 
— "and  in  the  March  of  the  year  1880 
channel  and  pave  it."  Then  it  goes  on  as 
to  the  houses :  "  All  the  buildings  now 
situate  and  being  on  land  abutting  New 
Lane  on  either  side  thereof  are  correctly 
shewn  on  the  said  plan,  and  number  in 
all  eighty-seven  houses.  Of  these  sixty-two 
have  been  erected  within  the  last  ten  years, 
and  are  coloured  red  upon  the  said  plan." 
When  you  come  to  look  at  the  plan,  and 
you  look  at  the  locus  in  quo — that  is,  the 
place  opposite  the  plaintiff's  land — you 
find  a  continuous  line  of  houses ;  in  fact, 
there  are  two  continuous  lines;  they 
are  separated  by  a  roadway,  and  they 
both  extend  beyond  the  boundary  of  the 
plaintiff's  land — that  is,  a  continuous  line 
of  houses  more  than  double  the  width  of 
the  plaintiff's  land — and  which  extends 
beyond  each  side  of  it,  and  also  includes 
the  lane — that  is,  the  houses  are  thrown 
back  from  the  lane,  so  that  in  making  the 
street  you  have  widened  the  lane,  which  is  a 
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matter  of  oonsiderable  importanoe.   I  bave 

no  doabt  that  is  a  new  street. 

Now,  what  do  the  defendants  ask  the 

plaintiff  to  do)      They  have  asked  the 

plaintiff  to  throw  back  his  buildings  to  a 
building  line,  so  as  to  widen  the  lane  on 
the  other  side.  If  it  is  a  new  street,  and 
I  think  it  is,  they  have  a  right  to  call 
upon  him  to  define  the  width,  because 
when  I  look  at  the  first  by-law,  it  is 
this :  "  Every  new  street  shall  be  laid  out 
and  formed  of  such  width  and  at  such 
level  as  the  board  shall  at  each  case  deter- 
mine." That  must  be  width  at  the  place, 
because  a  new  street  may  vary  in  width — 
you  may  have  it  wider  at  one  part  than 
at  another ;  and  if  they  determine  there- 
fore that  its  width  shall  be  up  to  this 
building  line  which  they  have  marked 
out,  the  width  of  the  other  side  being  al- 
ready defined  by  houses  already  erected, 
80  that  they  are  marking  out  that  as  the 
building  line,  that  defines  the  width  of 
the  street.  I  think  that  is  in  substance 
calling  upon  the  plaintiff  to  build  a  street 
of  a  certain  width.  He  is  building  his 
line  of  houses  on  the  other  side  of.  the 

.  new  street ;  he  is  laying  out  a  new  street 
by  building  a  continuous  line  of  houses. 
Indeed,  there  is  another  circumstance 
which  I  may  mention :  the  Case  says  that 
''except  a  plot  of  seventy-eight  yards 
frontage,  situate  next  to  the  north  of  the 
plaint^s  plot,  the  whole  land  fronting 
to  and  abutting  upon  New  Lane  on  the 
westerly  side,  and  extending  from  Liver- 
pool Road  to  the  point  marked  x  on  the 
said  plan,  is  now  held  by  lessees  or  their 
successors  under  building  leases.  So  the 
whole  of  that  side — the  plaintiff's  side 
substantially  for  this  purpose,  leaving 
out  the  one  plot — is  for  an  immense  dis- 
tance on  both  sides  now  under  leases  for 
building  purposes.  There  is  a  common 
design  to  build.  It  appears  to  me  that 
that  is  the  fair  construction  of  the  by- 
laws. The  by-laws  are  brought  up  to  the 
326th  section,  and  when  I  look  at  the 
37th  and  the  following  by-laws,  I  am  satis- 
fied that  in  calling  for  a  block  plan,  shew- 
ing the  position  of  the  buildings  and  the 
width  and  level  of  the  street  which  they 
are  to  approve,  they  do,  by  stating  their 
buOding  fine  on  one  side — the  buildings 
being  upon  the  other-Hshew  the  width. 


It  appears  to  me  that,  notwithstanding 
the  wording  of  the  by-laws,  and  notwith- 
standing the  wording  of  the  Act,  which  are 
open  to  very  considerable  difficulty  in  con- 
struction, the  fair  construction  is  that 
which  I  have  put  upon  them,  and  conse- 
quently the  appellants  are  entitled  to  judg- 
ment. 

Brett,  L.  J. — I  do  not  think  that  any- 
body can  doubt  that  the  construction  of 
this  Act  of  Parliament  and  the  by-laws 
under  it,  and  the  application  of  either  of 
them  in  particular  cases,  is  a  matter  of 
extreme  difficulty;  and  certainly  it  is  ex- 
tremely difficult  to  express  oneself  in  terms 
which  will  not  invite  criticism  hereafter. 

I  think  that  the  first  remark  to  be  made 
on  the  Act  of  Parliament  is,  that  it  cer- 
tainly deals  with  at  least  two  different 
kinds  of  streets.  One  is  a  street  which 
nobody  in  ordinary  language,  without  the 
help  of  an  Act  of  Parliament,  ever  would 
have  called  a  street ;  and  the  other  is  a 
street  which  everybody,  without  the  aid  of 
an  Act  of  Parliament,  would  have  called  a 
street.  The  interpretation  clause  includes 
things  which  it  says  shall  be  streets,  which 
no  man  in  ordinary  parlance  would  have 
called  a  street,  because  a  highway  which 
had  not  a  house  on  either  side  of  it  we 
are  told  by  this  Act  of  Parliament  to  call 
a  street ;  and  nobody  in  ordinary  parlance 
ever  would  have  called  that  thing  a  street. 
But  where  there  is  a  certain  number  of 
houses  on  each  side  of  a  thoroughfare,  or  a 
roadway,  or  whatever  you  please  to  call 
it,  everybody,  without  the  assistance  of  an 
Act  of  Parliament,  would  have  called  that 
thing  a  street,  and  nothing  else.  There- 
fore, there  are  two  totally  different  kinds 
of  streets.  Now,  can  you,  by  altering  one 
of  these  streets  into  the  other,  make  a 
new  thing,  a  new  street  ?  You  make  it 
into  something  which  is  absolutely  dif- 
ferent from  what  it  was  before.  That 
which  no  one  would  ever  have  called  a 
street  is  made  into  that  which  everybody 
would  call  a  street.  That  thing  which  is 
made  into  what  everybody  would  call  a 
street,  is  that  new  or  is  it  old  ?  It  is  ob- 
viously new,  if  that  is  done.  But  further, 
I  cannot  help  thinking  that  within  the 
Act  of  Parliament  something  which  every- 
body would  have  called  a  street  may  be 


8 


CHANCERY  DIVISION. 


pf.S. 


RoHnton  v.  Local  Board  of  Barton^  -^PP' 

made  into  a  new  street.  Take  what  has 
been  suggested — a  street  in  York — there 
are  a  great  many  of  them,  picturesque  to 
the  last  degree,  but  so  narrow  that  you 
might  knock  your  head  on  either  side  if 
you  did  not  walk  very  straight.  Well, 
there  are  many  such  streets  in  London — 
when  the  whole  street  is  pulled  down, 
and  upon  that  very  same  line,  but  still 
preserving  the  same  name,  a  handsome 
street,  with  buildings  of  a  very  different 
class,  and,  instead  of  being  eight  feet 
wide,  so  that  only  one  carriage  at  a  time 
can  pass  through,  it  is  made  sixty  feet 
wide,  so  that  anybody  can  pass  through 
it,  with  any  number  of  carriages,  would 
not  anybody  in  ordinary  language  say 
that  that  was  a  new  street?  Certainly 
they  would,  and  I  cannot  help  thinking 
that  if  anybody  pulled  down  such  an  old 
street  as  that,  and  proposed  to  make  it 
a  new  street,  that  would  immediately 
give  the  boards  of  health,  or  boards  of 
works,  or  whatever  they  are  called,  juris- 
diction over  that  new  street. 

The  first  question  of  fact  in  this  case 
must  be.  Is  this  a  street  at  all  t  It  was  a 
street  within  the  definition.  It  is  a  street 
now  without  the  definition.  It  is  that 
which  would  be  called  a  street  in  ordinary 
language  without  any  interpretation  clause 
of  the  Act  of  Parliament  at  all.  The  real 
question  as  to  the  possibility  of  the  by-laws 
applying  to  it  is.  Is  it  a  new  street  ?  It 
was  suggested  for  a  time  that  it  was  not  a 
new  street,  because  by  the  interpretation 
clause  it  has  been  a  street  ever  since  the 
original  Act  of  Parliament  was  passed, 
and  that  ther^ore  it  was  not  new.  But  I 
say  if  you  alter  it  from  that  into  another 
wholly  different  kind  of  street,  that  new 
kind  of  street  is  a  new  street  at  some  time 
or  other.  This  certainly  is  altered  into 
the  new  kind  of  street.  Now,  has  that 
been  done  at  such  a  time  as  to  make  this  a 
new  street  1  I  cannot  help  thinking  that 
the  term  "  new  street "  in  the  Act  of  Par- 
liament must  have  a  very  elastic  meaning 
indeed.  You  must  not  be  nice  in  wanting 
the  number  of  years  as  to  calling  it  new 
or  old  ;  and  when  you  find  that  a  street  is 
in  gradual  course  of  completion,  and  is  not 
yet  finished,  I  think  that  the  time  in  which 
it  was  b^un  may  be  put  very  far  off  with- 
out its  b^ng  called  an  old  street. 


But  let  us  look  at  this  a  little  further. 
It  is  a  difficult  thing  to  say,  When  did  it 
begin  to  alter  its  character  t  New  streets 
may  be  made  under  different  circum- 
stances. Yon  may  have  the  whole  land 
on  both  sides  belonging  to  one  owner. 
Then  he  makes  a  plan ;  he  has  an  inten- 
tion in  his  mind,  and  he  has  apian  drawn. 
But  that  does  not  begin  the  street.  To 
my  mind  that  is  not  laying  out  the  street 
within  the  meaning  of  the  Act  of  Parlia- 
ment. The  Act  of  Parliament  does  not 
care  what  people  do  upon  paper.  It  cares 
about  what  they  do  in  point  of  fact,  and 
upon  the  land.  When  would  such  an  owner 
begin  to  lay  out  and  form  a  street?  To 
my  mind  he  woiild  do  so  when  he  built  his 
first  house,  having  the  intention  to  go  on 
to  make  a  street.  He  would  have  begun 
to  lay  out  and  to  form  a  street  then ;  and 
it  would  then  from  that  moment  b^in  to 
be  a  street.  But  streets  are  formed  in 
another  way.  Supposing  that  along  the 
line  of  that  whidi  would  eventually  be 
considered  a  street  there  are  a  great  many 
owners.  There  is  not  any  one  of  them 
who  would  make  a  plan  for  the  whole ;  but 
it  may  be  clear  that  all  of  them  are  in- 
tending to  build  there,  and  to  build, 
having  regard  to  a  roadway — ^if  there  is 
an  existing  roadway  certainly  having 
regard  to  that.  Then  how  will  those 
people  lay  out  and  form  a  street  1  Why, 
each  of  them,  by  what  he  does  on  his  own 
land,  would  be  laying  out  and  forming  a 
street.  Which  of  them  begins  ?  I  should 
say  the  one  who  begins  first  in  point  of 
time  begins  to  form  a  street ;  and  if  you  find 
that  there  are  several  proprietors  along  a 
line  each  of  whom  is  letting  it  be  known, 
so  that  the  tribunal  comes  to  the  conclu- 
sion that  each  of  them  intends  to  build 
not  absolutely  in  a  line,  but  in  the  same 
direction,  why  then  the  tribunal  would 
have  the  right  to  say  that  there  is  a 
common  intention  amongst  all  these  people 
to  build  in  a  particular  course.  When  they 
have  done  so,  that  course  will  produce  a 
street,  and  therefore  the  first  of  them  who 
in  virtue  of  that,  not  consensus,  but  of  a 
common  idea,  begins  to  build,  and  begins  to 
form  and  lay  out  that  street — he  and  all 
others  are  subject  to  the  jurisdiction  of  the 
board. 

There  is  another  case  which  my  Lord 
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has  alluded  to— where  there  shall  be  several 
proprietors  along  a  long  line,  but  no 
tribunal  could  say  that  there  ever  was  at 
the  same  time  an  intention  amongst  them 
all  to  build — ^that  is  to  saj,  that  one  man  at 
the  end  of  the  street  may  have  that  intent, 
but  the  others  have  not  shewn  by  any  act 
that  they  have  any  intent  at  all :  they 
have  not  laid  out  their  land  as  building 
land,  they  have  not  advertised  it  as  build- 
ing land — they  have  done  nothing  to  shew 
that  intent.  Then  the  street  really  forms 
itself  as  it  were  by  continuous  action  or 
successive  action  without  any  common  in- 
tent. Then  you  have  to  wait  imtil  you 
can  see  by  the  course  of  building  that  there 
is  that  common  intent.  The  moment  you 
see  that,  you  come  to  the  conclusion  that 
it  is  a  street,  and  that  it  is  begun  to  be 
formed.  Now,  when  was  this  street  begun 
to  be  formed  t  I  take  it  that  from  this 
plan  it  is  obvious  that  all  these  people  are 
intent  on  building  along  this  line.  Many 
of  them  have  shewn  it,  because  they  have 
already  put  buildings  there  having  regard 
to  this  roadway.  Well,  some  time  ago  this 
was  a  street  b^^n — not  so  long  ago  as  to 
prevent  its  being  a  new  street,  for  it  is 
not  finished  yet.  Therefore  I  take  this  to 
be  a  new  street.  Then  the  board  has  the 
power  to  make  by-laws  with  regard  to  this 
street.  Have  they  made  by-laws  with 
regard  to  this  street  1  They  have  by-laws. 
Those  by-laws,  if  they  are  applicable  in 
any  way  to  this  street,  apply  to  this  street. 
But  it  is  said  that  these  by-laws  do  not 
afiect  the  width  of  this  sti'eet.  Now  let 
us  see.     We  take  the  first  by-law. 

"  Every  new  street " — that  is  this  street 
—"shall  be  laid  out  and  formed  of  such 
width" — I  will  leave  out  the  word  "  level " 
— "  of  such  width  as  the  board  shall  in 
each  case  determine."  Supposing  that 
by-law  had  been  "  p]very  new  street  shall 
be  formed  of  the  width  of  sixty  feet," 
then  it  would  have  been  obviously  applic- 
able to  this,  and  nobody  would  have 
denied  it.  But  then  that  would  be  a  very 
foolish  way  of  making  a  general  by-law, 
because  some  of  the  streets  in  the  district 
they  would  wish  to  have  sixty  feet,  some 
forty  feet,  some  thirty  feet,  and  some  twenty 
iSBBt.  Hiereforo  they  do  not  put  in  the 
number  of  feet  as  the  width ;  they  put  in 
that  which  will  give  them  the  power  in 
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each  particular  case  to  determine,  and  so 
they  put,  "  Every  new  street  shall  be  laid 
out  and  formed  of  such  width  as  the  board 
shall  in  each  case  determine."  Therefore, 
they  have  made  a  by-law  that  this  very 
street  shall  be  of  such  a  width  as  the  board 
shall  determine.  That  is  a  by-law  which 
settles  the  power  of  the  board  to  deal  with 
the  width  of  this  very  street. 

Now,  how  are  they  to  deal  with  it  1  Is 
there  anything  in  that  which  says  that 
they  are  to  deal  with  it  once,  and  once 
only ;  or  may  they  deal  with  it  from  time 
to  time  ?  There  is  nothing  in  that  by-law 
which  says  that  it  shaU  be  laid  out  on  a 
plan.  As  I  said  before,  the  laying  out  on 
a  plan  is  utterly  immaterial.  Nobody 
cares  what  anybody  puts  on  a  plan.  A 
plan  laid  out  may  shew  an  intent  to  do  a 
thing ;  but  the  laying  out  in  this  by-law 
does  not  mean  lajdng  out  on  paper.  It 
means  laying  out  on  the  land.  It  is  laying 
out  and  forming  it.  Well,  how  would  they 
determine  that  ?  I  cannot  see  that  they 
are  prevented,  in  the  case  of  each  house  to 
be  built  in  that  street,  from  saying,  ''  We 
will  determine  as  to  that  house  how  it 
shall  form  the  width  of  the  street" — because 
the  house  is  evidently  a  part  of  the  street, 
according  to  the  decision  of  that  case  to 
which  we  have  been  referred — "  Therefore 
with  regard  to  each  house  a.s  it  is  laid  out 
on  the  ground  and  formed  we  will  say  how 
that  house  shall  form  the  width  of  the 
street — in  other  words,  how  far  that  house 
shall  be  set  backwards  or  forwards." 

Then  in  this  case  it  is  said  that  if  that 
be  true  they  reserve  to  themselves  the 
right  of  saying  that  one  house  shall  be  up 
to  the  line  of  the  old  road,  and  another 
shall  be  twenty  feet  back,  and  another  ten 
feet.  Well,  it  may  be  so  ;  but  unless  you 
say  that  they  are  lK)und  to  make  the  street 
of  the  same  width  throughout  the  whole 
length — which  can  hardly  be  contended — 
you  must  leave  yourself  open  to  the  other 
alternative ;  that  is,  in  other  words,  to  say 
that  they  have  the  power  of  acting  capri- 
ciously. Well,  I  suppose  that  everyl)ody 
who  lives  in  tliis  city  or  town,  or  what- 
ever you  plea.se  to  call  it,  knows  that  the 
boards  have  the  power  of  acting  capri- 
ciously. A  great  many  of  them  very  often 
do.  But  then  the  Legislature  intends  to 
give  them  that  power.     If  they  did  what 
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is  now  suggested,  they  certainly  would  be 
acting  with  such  a  caprice  that  one 
would  be  inclined  to  say  that  it  was 
a  dishonest  caprice,  and  then  I  have 
no  doubt  that  the  law  would  be  strong 
enough  to  control  them.  But  as  long  as 
they  act  honestly  in  the  exercise  of  that 
power  it  seems  to  me  to  be  no  valid  objec- 
tion to  say  that  they  are  exercising  their 
power  by  determining  what  the  width  of 
the  street  shall  be  at  each  point  of  it — 
namely,  at  the  time  when  a  pei'son  is  about 
to  form  the  width  of  that  street  by  build- 
ing a  house. 

I  think,  therefore,  that  in  this  case  they 
had  the  ix)wer  to  make  a  by-law  with 
regard  to  this  particular  building  as  to  its 
relation  to  the  street — tlvat  they  did  make 
a  by-law  which  gave  them  the  power  to 
deal  with  it,  and  that  they  had  that  power. 
And  in  that  view,  it  seems  to  me  that  it 
makes  no  difference  whether  that  which 
was  intended  to  be  built  was  a  line  of 
buildings,  or  whether  it  was  only  one 
building — I  hardly  gather  which  it  was — 
but  it  seems  to  me  that  they  were  within 
the  power,  and  that  the  board  have  not 
improperfy  exercised  their  power. 

Cotton,  L.J. — I  must  confess  that 
to  my  mind  this  Act  of  Parliament, 
as  well  as  the  by-laws,  have  caused  very 
considei'able  doubt ;  but  I  have  arrived  at 
an  opinion  in  accordance  with  that  en- 
tertained by  the  rest  of  the  Court.  The 
question  which  one  has  to  consider  really 
is  this — first,  wliether  under  the  section 
of  the  Act  of  Parlii\ment  the  local  board 
had  power  to  make  by-laws  as  to  the  con- 
struction of  these  houses  in  the  way  in 
which  they  purport  to  control  the  opera- 
tion of  the  building  owner;  and  in  the 
second  place,  whether  in  fact  they  had 
passed  any  sueJi  by-laws. 

Now  the  first  question  is  wliether  this 
is  a  new  street  within  sub-section  1  of 
section  157.  I  say  that,  because  it  is  the 
same  as  the  other  Act  of  Parliament,  and 
it  is  that  Act  of  1875  to  which  we  must 
now  refer.  The  first  question  is  whether 
this  can  bo  called  a  new  street  indepen- 
dently of  any  interpretation  clause  in  the 
Act ;  and  in  my  opinion  it  can.  A  short 
time  ago,  undoubtedly,  this  could  not  be 
called  in  ordinary  paiiance  a  street ;  but 


now  we  know  how  it  has  been  dealt  with, 
and  how  houses  have  been  built  and  are 
intended  to  be  built  along  the  line  of  this 
lane  or  road — call  it  what  you  please — if 
one  looks  at  the  facts  stated  and  looks  at 
the  plan,  I  think  that  one  cannot  by 
possibility  come  to  any  other  conclusion 
than  that  this  has  now,  in  ordinary  parlance, 
become  a  street ;  and  it  is  equally  clear 
that  a  few  years  ago — possibly  even  within 
the  last  four  or  ^vq  years — it  was  in  no 
way  a  street,  but  a  lane  or  country  road.  It 
is  a  street ;  and  therefore,  in  my  opinion,  in 
ordinary  parlance  it  is  a  new  street.  But 
the  difficulty  which  was  raised  is  this — 
that  there  is  an  interpretation  clauso 
here  under  which  this,  although  it  was 
only  a  country  lane  or  road,  was  within 
the  meaning  of  the  Act  of  Parliament  a 
street,  unless  the  context  prevented  it. 
But  although  there  is  that  interpretation 
clause,  in  my  opinion  it  does  not  prevent 
us  from  saying  that  a  street  is  a  new  street 
when,  in  oi*dinary  parlance,  not  under  the 
interpretation  clauses  of  the  Act  of  Par- 
liament, it  IS  now  a  street,  but  within  a 
short  period  of  time  it  was  not  in  ordinary 
parlance  a  street  at  all.  Looking  at  it, 
therefore,  in  ordinary  parlance,  we  are  not 
prevented  by  the  interpretation  clause 
from  saying  that  that  which  in  ordinary 
parlance  has  now  become  a  street,  but 
which  a  short  time  before  was  not  a  street, 
is  a  new  street  within  the  meaning  of  this 
Act. 

Then  comes  the  question  whether,  hav- 
ing regard  to  the  remainder  of  sub-section 
1,  it  can  be  said  that  this  is  a  new  street 
within  this  provision  of  the  Act  of  Parlia- 
ment, so  that  any  by-laws  with  respect  to 
the  matters  herein  referred  to  may  pro- 
perly be  made.  The  by-laws  are  to  be 
with  respect  to  the  level,  width  and  con- 
struction of  new  streets.  Now  a  great 
difficulty  arises  from  this,  that  the  Act  of 
Parliament  really  does  not  explain  how 
the  matters  which  must  come  within  this 
section  are  to  be  dealt  with.  This  section 
applies  to  intended  new  stixjets.  That  is 
to  say,  where  there  is,  really,  pbysicjilly, 
no  sti-eet  at  all,  but  the  owner  or  ownera 
intend  to  construct  a  street,  no  one  would 
doubt  that  the  iu:ban  authority  had,  when 
it  was  intended  that  a  street  should  be 
for  the  first  time  laid  out,  power  to  make 
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by-laws  as  to  how  it  was  to  be  laid  out. 
But  it  also  must  apply,  in  my  opinion,  to 
that  which  was  not  in  ordinary  parlance, 
as  here,  a  street,  but  which  has  become 
such  so  as  to  be  a  new  street  in  the  sense 
which  I  have  referred  to.  Then  how  ia  it 
to  be  dealt  with  I  How  can  by-laws  be 
made  with  reference  to  the  level,  width 
and  construction  of  these  highways,  which, 
although  not  streets  before  in  ordinary 
parlance,  have  become  such.  In  my 
opinion,  the  by-laws  do  not  direct  what  is 
to  be  done  in  alteration  necessarily  of  that 
which  already  exists,  but  there  are  direc- 
tions given  as  to  matters  which  are  to  be 
done,  and  where,  therefore,  the  local  board 
can  by  their  by-laws  which  they  make 
prevent  any  one  from  coming  in  contra- 
vention of  those  by-laws.  If  a  house  is 
to  be  built,  then  the  by-laws  can  prevent 
that  from  being  built  contrary  to  the  by- 
laws; in  J&ct,  if  an  alteration  is  to  be 
made  in  the  level  or  width  of  the  street, 
then  the  by-laws  will  prevent  the  altera- 
tion being  made  in  contravention ;  and  if 
a  street  is  to  be  laid  out  de  novo,  and  made 
in  the  ordinary  sense  de  novo,  then  of 
course  the  by-laws  will  apply,  and  will 
prevent  the  making  of  it  except  in  the 
way  authorised  by  the  by-laws.  But  the 
difficulty  which  I  first  entei'tained  will 
not  apply  when  one  considers  that  the  by- 
laws are  really  intended  to  prevent  per- 
sons from  doing  anything  contrary  to  the 
rules  and  regulations  laid  down  by  the 
board  under  the  authority  of  the  Act  of 
Parliament.  Therefore,  in  my  opinion, 
under  this  section  it  is  within  the  power 
of  the  local  board  to  lay  down  by-laws 
with  reference  to  this  which  is  now  a 
street,  and  a  new  street. 

Then  comes  the  question  whether  they 
have  done  so.  That  case  which  we  were 
referred  to  certainly  decides  that  a  new 
street  includes  not  only  the  carriage-way 
and  footway,  but  also  the  houses ;  and  that, 
therefore,  by-laws  can  be  laid  down  under 
the  authority  of  this  section,  with  refer- 
ence, not  only  to  the  way,  but  also  to  the 
houses.  If  that  is  so,  then  one  comes  to 
this — that  they  may  lay  down  directions 
not  only  as  to  the  roadway  but  also  as  to 
the  houses ;  and.  that  being  so,  they  may 
direct  how,  with  reference  to  the  required 
width  of  the  street,  the  houses  are  to  be 
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constiiicted.  Have  they  done  that?  I 
think  they  have ;  because  when  they  re- 
quire that  a  block  plan  shall  be  made  and 
laid  before  them,  shewing  where  the  house 
is  to  be  placed,  reserving  to  themselves 
the  right  as  to  approving  or  not  approving 
of  the  intended  position  of  the  house  as 
well  as  the  other  structures — they  do  in 
fact  say  that  in  new  streets  to  which  the 
by-law  is  to  apply,  any  house  which  is 
built  is  to  be  put  down  in  a  position  which 
they  sanction  and  approve.  I  doubt 
whether  that  is  the  proper  way  to  make 
a  by-law,  and  whether  they  ought  not  to 
say  in  such  and  such  a  part  of  the  street 
it  shall  be  of  a  certain  width ;  but  I  think 
on  the  whole  they  are  at  liberty  (of  course 
the  Legislature  would  give  a  public  body 
the  credit  that  they  would  exercise  their 
powers  in  a  reasonable  way)  in  each  case 
to  say,  "Shew  me  where  you  will  put 
your  house,  and  I  will  see  whether  that  is 
the  proper  position,  having  regard  to  the 
required  width  of  the  street  in  the  place." 
That  is,  I  think,  a  little  bit  assisted  by 
section  155,  which  enables  them  in  the 
case  of  old  streets  not  to  lay  down  a 
general  line,  but  when  any  house  is  t9  be 
rebuilt  to  say  where  that  house  is  to  be 
rebuilt,  and  how  far,  if  at  all,  it  is  to  be 
thrown  back  from  its  old  place,  giving 
them  power,  in  terms,  as  to  any  one  single 
house.  I  think  it  is  not  unreasonable, 
thei-efore,  that  in  the  by-laws  they  make 
under  section  157  as  to  new  streets,  that 
they  should  define  the  building  line,  by 
requiring  the  position  of  any  new  house 
on  each  side  to  be  laid  before  them  for 
their  approval,  so  that  they  may  require 
the  street  to  be  made  of  sufficient  width. 

Jessel,  M.R. — The  answer  to  the  first 
question  is,  that  where  the  plaintiflf  pro- 
poses to  build  is  a  "  new  street"  within 
the  term  "new  street"  as  used  in  the 
157th  section  of  the  Public  Health  Act, 
1875.  The  second  and  third  questions  are 
answered  in  the  affirmative.  The  answer 
to  the  fourth  question  is — the  plaintiff. 

Appeal  accordingly  allowed  with  costs. 

Solicitors — Le  Riche  &  Son,  agents  for  Cobbett 
&  Co.,  ilanchester,  for  the  appellants  ;  Byrne 
&  Lucas,  agents  for  Taylor,  Kirkman  &  Colley, 
Manchester,  for  the  respondent. 
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Kay,  J. 

1882.       , 

A       1  22      ^  TEANCIS  V.  HAYWARD, 

24, 28. ' 

EastinetU — Common  Otvnership  —  Par- 
eel  of  Grant — Words  restrictive  of  Grant 
— Fascia  on  Wall  of  Adjacent  House, 

A  Jasda  of  cemeyit  teas  plastered  on  the 
front  wall  of  two  adjoining  houses  in  a 
street,  for  t/ie  purpose  of  exhibiting  the 
name  and  business  of  the  occupier  of  build- 
ings forming  a  court  behind  and  tJie 
number  in  the  street  by  which  these  buHd- 
ings  were  knotvn,  T/ie  court  communi- 
cated with  Uie  street  by  an  entry  and  gate 
under  the  fascia,  the  gate  being  Jastened 
by  staples  to  tlie  waU  of  one  of  the  houses. 
The  fascia  Jiad  been  used  for  the  above 
purpose  for  nearly  thirty  years.  All 
the  premises  belonged  to  one  landlord. 
In  1855  a  lease  was  granted  for  twerUy- 
one  years  (which  eventually  vested  in  one 
BuU)  of  the  buildings  in  the  court,  with 
the  easements  and  appurtenances,  as  then 
occupied.  In  1874  one  of  the  houses  was 
let  to  the  dejendant,  **  cw  tJien  in  his  occu- 
pation," In  1876  itie  buildings  in  the 
court  vyere  let  to  the  plaintiffs  with  the  ap- 
purtenances as  then  or  lately  in  the  occu- 
pation of  BuU;  and  in  1878  the  defen- 
dant's tenancy  was  renewed  in  tliejormer 
terms  : — Held,  Uiat  on  the  terms  of  tlie  let- 
tings,  coupled  with  the  circumstances,  tJie 
plaintiff  held  the  fascia  itself,  by  grant 
from  the  comm^m  landlord,  as  parcel  of 
one  tenement  with  the  buildings  in  t/ie 
court,  and  that  tJie  defendant  was  not  at 
liberty  to  interfere  with  it,  Semble,  if  the 
plaintiff's  claim  in  respect  of  tlie  fascia 
was  to  an  easement,  the  defendant's  tenancy 
was  sfcbject  to  tha>t  easement. 

Martyr  v,  Lawrence  (2  De  Gex,  J.  &  S. 
261)  anc?  Baird  v.  Fortune  (4  Macq.  H.L. 
127)  distinguished. 

Trial  of  action. 

The  facts  are  sufficiently  stated  in  the 
judgment. 

Napier  Higgins  and  Warmington,  for 
the  plaintiff. — The  defendant's  lease  was 
granted  on  the  12th  of  January,  1878. 
He  says  it  was  granted  on  the  surrender 
of  an  earlier  lease ;  but  he  cannot  better 


his  right  by  means  of  the  earlier  lease — 
Davies  v.  Marshall  (1). 

The  grant  to  us  included  the  right  pre- 
viously enjoyed  with  our  premises — Hall  v, 
Lund  (2).  A  similar  easement  io  this 
was  upheld  in  Moody  v.  Steggles  (3). 

Rigby  and  Onslow,  for  the  defendant. — 
There  could  have  been  no  such  right  in 
existence  when  the  plaintiff  took  his  lease, 
the  two  houses  being  the  property  of  the 
same  landlord.  There  \&  no  claim  of  an 
easement  of  necessity — Gayford  v.  Moffatt 
(4).  The  plaintiff's  present  lease  would 
not  give  him  the  right — Brett  v.  Clowser 
(5).  There  are  no  apt  words,  as  in  Kay 
v.  Oxley  (6)  and  Watts  v.  Kelson  (7). 

[Kay,  J.,  referred  to  Ewart  v.  Cochrane 
(8)  and  Baird  v.  Fortune  (9)]. 

Higgins,  in  reply. — Ewart  v.  Cochrane 
(8)  shews  that,  as  between  the  plaintiff 
and  the  landlord,  the  lease  of  1876  gave 
the  plaintiff  the  right  to  use  the  fascia ; 
HO  r olden  v.  Bastard  (10). 

[Kay,  J. — Martyr  v.  Lawrence  (11) 
seems  against  you.] 

Kay,  J. — The  plaintiff  is  the  lessee  of 
certain  premises  called  152  Aldersgate 
Street,  in  the  city  of  London.  They  con- 
sist of  a  dwelling-house  and  two  places  of 
business  situate  in  a  court  which  commu- 
nicates with  the  western  side  of  Aiders- 
gate  Street  by  an  entry.  The  dwelling-house 
is  at  the  bottom  of  this  court,  facing  towards 
Aldersgate  Street. 

There  is  a  warehouse  on  the  north  side 
of  the  court,  and  a  shop  of  some  kind  on 
the  south  side.  The  entry  passes  under, 
as  to  one  half  of  its  width,  the  house  now 
occupied  by  the  defendant ;  and  as  to  the 
other  half  under  the  adjoining  house. 

(1)  7  Jur.  N.S.  720. 

(2)  1  Hurl.  &  C.  676  ;  32  Law  J.  Rep.  Exch. 
113. 

(3)  48  Law  J.  Rep.  Clianc.  639;  Law  Rep. 
12  Ch.  D.  261. 

(4)  Law  Rep.  4  Cbanc.  133. 
(6)  Law  Rep.  5  C.P.  D.  376. 

(6)  44  Law  J.  Rep.  Q.B.  210 ;  Law  Rep.  10 
Q.B.  360. 

(7)  40  Law  J.  Rep.  Chanc.  126 ;  Law  Rep.  6 
Chanc.  166. 

(8)  7  Jot.  N.S.  925  ;  4  Macq.  117. 

(9)  4  Macq.  H.L.  127. 

(10)  35  Law  J.  Rep.  Q.B.  92 ;  Law  Rep.  1  Q.B. 
156. 

(11)  2  De  Gex,  J.  &  S.  261. 
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Francis  v.  Hayward. 

Both  theBe  houses  face  into  Aldersgate 
Street,  and  are  on  the  west  side  of  that 
street,  and  are  numbered  respectively  153 
and  151,  the  plaintiff's  premises  being  No. 
152  Aldersgate  Street.  The  entry  is  closed 
by  a  wrought-iron  gate,  which  is  hinged 
into  staples  fixed  in  the  wall  of  the  de- 
fendant's house,  and  closes  the  entry  to 
the  top  when  shut.  Above  this  gate  is  a 
£fiscia  in  Aldersgate  Street,  8  feet  long 
by  2  feet  6  inches  in  depth,  formed  of 
cement  plastered  on  the  brickwork  of  the 
defendant's  house  as  to  one  half  of  it, 
and  of  the  adjoining  house,  No.  151,  as 
to  the  other  half  of  it.  This  fascia,  ac- 
cording to  the  evidence,  was  formed  for 
the  purpose  of  painting  thereon  the  num- 
ber and  name  of  occupier  and  business 
of  the  plaintiff's  premises  in  the  court. 
It  has  existed  before  and  ever  since  1852. 
In  and  previous  to  the  year  1855  the 
name  of  William  Woodger,  with  the  words 
"Veterinary  Forge,  Farrier,Horses  carefully 
Shod,"  were  on  this  fascia,  together  with  the 
number  of  the  plaintiff's  premises,  which 
was  then  132.  On  the  9th  of  November, 
1855,  a  lease  was  made  of  these  premises 
to  three  persons — ^named  Roberts,  Brown 
and  Bright — for  twenty-one  years,  by  this 
description:  ''All  that  messuage  or  tene- 
ment, yard,  buildings  and  premises  situate 
and  being  on  the  west  side  of  Aldersgate 
Street,  and  known  as  No.  132  in  the  said 
street,  as  the  same  were  lately  in  the  occu- 
pation of  William  Woodger  or  his  under- 
tenants, and  now  in  the  occupation  of 
Roberts,  Brown  and  Bright  or  their  under- 
tenants; together  with  all  ways,  waters, 
watercourses,  lights,  easements,  profits, 
privileges,  advantages  and  appurtenances 
whatsoever  to  the  said  messuage  or  tene- 
ment and  premises  hereby  demised  be- 
longing or  in  anywise  appertaining." 

Afterwards  Roberts  assigned  his  interest 
to  his  co-lessees ;  then  Brown  assigned  his 
to  Bright.  In  1865  Bright  assigned  this 
lease  to  Bull,  and  from  time  to  time,  as  the 
occupiers  changed,  the  names  on  the  fascia 
were  changed  to  correspond,  Bull's  name 
being  put  up  after  his  purchase.  On  the 
5th  of  August,  1874,  No.  153  was  let  to  the 
defendant  Hayward,  by  the  description  of 
*'  all  that  messuage  and  public-house  situate, 
lying  and  being  on  the  west  side  of  Aiders- 
gate  Street^  ctdled  or  known  by  the  name 
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or  sign  of  The  Coach  and  Horses,  and  also 
all  the  yards,  outhouses,  stables  and  ap* 
purtenances  thereunto  belonging,  together 
with  all  cellars,  vaults,  areas,  ways,  paths, 
passages,  lights,  easements,  waters,  water- 
courses, commodities  and  appurtenances 
whatsoever  to  the  said  messuage  or  tene- 
ment and  premises  belonging,  or  in  anywise 
appertaining  or  with  the  same,  or  any  part 
thereof  now  or  heretofore,  or  lawfully  or 
usually  used,  holden,  occupied  or  enjoyed, 
as  the  same  premises  are  now  in  the  occu- 
pation of  the  said  John  Percy  Hayward." 

On  the  30th  of  September,  1876,  the 
premises  in  the  coui*t-yard  were  let  to  the 
plaintiff  for  twenty-one  years,  by  the  de- 
scription of  No.  152  Aldei-sgate  Street,  "  as 
the  same  are  now  or  were  lately  in  the 
occupation  of"  Frederick  Bull.  The  boun- 
daries are  then  given,  and  then  follow  the 
usual  general  words.  In  1878,  by  a  deed 
of  the  12th  of  January,  No.  153  was  re-let 
to  the  defendant  Hayward  by  the  descrip- 
tion, ''  all  that  messuage  and  public-house 
lying  and  being  on  the  west  side  of  Aiders- 
gate  Street,  called  or  known  by  the  name 
or  sign  of  The  Coach  and  Horses  " ;  and 
with  the  further  general  words  used  in  the 
former  lease  of  1874,  ending  with  the 
words,  '^  as  the  same  premises  are  now  in 
the  occupation  of  the  said  John  Percy 
Hayward,"  After  this  lease,  on  the  20th 
of  February,  1880,  plans  were  prepared  of 
certain  alterations  in  the  defendant's  pre- 
mises. At  first  it  seems  not  to  have  been 
intended  to  interfere  with  the  fascia,  but 
on  the  1st  of  October,  1880,  as  appeal's  by 
a  pencil  date  on  the  plan  and  the  evidence 
of  the  architect,  for  the  purpose  of  com- 
pleting the  ornamental  design  of  the  im- 
provements of  the  defendant's  property, 
what  is  called  in  the  evidence  a  truss  or 
ornamental  projection  of  stone  was  pro- 
posed to  be  inserted  in  the  fascia  at  the 
northern  extremity  of  the  defendant's 
building,  and  that  part  of  the  fascia  which 
was  south  of  the  truss  it  was  proposed  to 
cover  with  glass. 

The  glass  has  not  been  put  there,  but 
the  truss  has;  it  partly  obliterates  the 
name  of  Hutchinson,  which  was  then 
painted  on  the  fascia;  and  on  the  21&t  of 
January,  1881,  this  action  was  commenced 
by  the  present  lessee  of  No.  152,  seeking 
to  have  the  defendant  restnuned  from  so 
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Fraticis  v.  Hay  ward, 

interfering    with    the    fascia,    and     for 
damages. 

The  case  has  been  put  in  the  pleadings, 
and  argued,  chiefly  upon  the  ground  that 
the  plaintiff  is  entitled  to  use  the  fascia  in 
question  as  an  easement  appurtenant  to 
his  premises,  and  this  view  of  the  matter 
raises  a  question  of  some  difficulty.  Lord 
Campbell,  in  Eioart  v.  Cochrane  (8),  states 
"  the  law  of  England  to  be,  that  when 
two  properties  are  possessed  by  the  same 
owner,  and  there  has  been  a  severance 
made  of  part  from  the  other,  anything 
which  was  used  and  was  necessary  for  the 
comfortable  enjoyment  of  that  part  of  the 
property  which  is  granted  shall  be  con- 
sidered to  follow  from  the  grant  if  there 
are  the  usual  words  in  the  conveyance." 
"  I  do  not  know,"  he  says,  *'  whether  the 
usual  words  are  essentially  necessary,  but 
where  there  are  the  usual  words  I  cannot 
doubt  that  that  is  the  law."  If  this  was 
an  easement  it  seems  to  me  clearly  to  be 
one  of  the  nature  there  referred  to — namely, 
which  was  used  and  was  necessary  for  the 
comfortable  enjoyment  of  the  property; 
and  accordingly  it  would  pass  by  the  grant 
in  the  lease  of  1855,  and  also  prima  fade 
by  the  lease  of  1876. 

But  then  it  is  argued  that,  however  that 
might  be  under  the  lease  of  1855,  at  the 
time  when  the  lease  of  1876  was  granted 
the  lessors  had  no  longer  the  power  to 
gi*ant  this  easement,  because  by  the  pre- 
vious lease  of  1874  they  had  granted  No. 
153,  which  would  be  the  servient  tenement, 
to  the  defendant  Hayward,  subject  only  to 
the  then  unexpired  lease  of  1855,  and  the 
case  of  Martyr  v.  Lavrrence  (11)  certainly 
seems  to  be  an  authority  for  the  conten- 
tion. The  words  "  as  the  same  was  late 
in  the  occupation  of  A  "  were  there  held 
not  restrictive  so  as  to  subiect  the  demised 
premises  to  an  easement  to  which  they  had 
been  liable  during  A's  occupation.  Also, 
in  the  case  of  Baird  v.  Fortuiie  (12)  it  was 
decided  that  the  words  "  as  the  same  now 
is  or  was  some  time  possessed  by  Thomas 
Fowlis,  with  parts  and  pertinents,"  did  not 
include,  by  way  of  grant,  a  right  to  take 
sea-weed  from  the  sea  shore  over  inter, 
vening  land  of  the  vendor,  although  Fowlis 
had  had  such  a  right.  However,  it  is 
plausibly  argued  that  in  the  latter  case 
(12)  4  Macq.  H.L.  at  p.  122. 


(which  was  decided  at  the  same  time  and 
by  the  same  tribunal  which  decided  Ewart 
V.  Cochrane  (8)  the  easement  in  question 
was  not  a  continuous  and  apparent  ease- 
ment, and  was  not  necessary  for  the  com- 
fortable enjoyment  of  the  property  sold, 
and  this  distingiushed  the  decision  from 
Ewart  V.  Codirane  (8)  and  from  this  case. 
Notwithstanding  these  authorities,  I  am 
strongly  of  opinion  that  sufficient  appears 
upon  the  face  of  the  leases  and  from  the 
nature  of  the  properties  in  this  case  to 
entitle  the  Court  to  hold,  even  if  this  be 
treated  as  an  easement,  that  No.  153  was 
let  subject  to  that  easement,  and  No.  152 
with  the  advantage  of  it. 

However,  there  is  another  view  of  the 
case  which  I  pressed  upon  counsel  duiing 
the  argument,  and  which  seems  to  me, 
on  reflection,  to  be  the  true  way  of 
determining  the  respective  rights  of  the 
plaintiff  and  the  defendant.  The  lessors 
being  the  owners  of  all  these  three  pro- 
perties— Nos.  151,  152  and  153 — had,  of 
course,  an  absolute  right  to  determine 
what  should  be  the  divisions  between 
them,  and  what  should  constitute  the 
tenement  No.  152 ;  and  it  seems  to  me 
that,  as  well  by  the  deeds  as  by  the  practice, 
which,  according  to  the  evidence,  has  existed 
ever  since  the  year  1852,  this  fascia  has 
been  considered  and  treated  not  merely  as 
an  easement,  but  as  a  portion,  and  a  most 
important  portion,  of  the  tenement  No.  152. 
It  is  obvious  that  the  plaintiff's  premises 
having  been  during  all  that  time  used  to 
some  extent  as  business  premises,  and  being 
numbered  152  Aldersgate  Street,  it  was 
essential  that  there  should  be  some  place 
in  that  street  upon  which  the  number  and 
the  business  name  might  be  put  up,  and  I 
have  the  direct  evidence  of  the  defendant's 
architect,  which  seems  to  me  to  be  com- 
pletely corroborated  by  the  plans  and  pho- 
tographs which  have  been  proved,  that  this 
stucco  fascia  over  the  plaintiff's  gateway 
was  obviously  constructed  for  his  premises, 
as  the  place  where  the  name  of  the  occupier 
and  the  number  of  his  premises  were  to  be 
painted  up.  I  am  not  bound  by  any  law 
to  treat  that  as  a  mere  easement.  It  is 
quite  as  consistent  with  law  to  hold  that 
that  stucco  fascia  is  part  of  the  tenement 
No.  152,  though  the  wall  behind  it  is  the 
wall  of  the  messuage  let  to  the  defendant^ 


Vol.  52.] 

Francis  v.  Haynsard, 

as  to  hold  that  the  gate  immediately  under 
this  fascia,  and  the  staples  of  that  gate, 
belong  to  the  plaintiff,  although  those 
staples  are  firmly  fixed  into  the  defen- 
dant's premises.  I  therefore  hold  that  the 
plaintiff  is  entitled  to  this  fascia,  not  as  a 
mere  easement,  but  as  part  of  the  tenement 
demised  to  him,  it  having  been  constituted 
part  of  that  tenement  by  the  common  ownier 
of  the  premises  both  of  the  plaintiff  and  the 
defendant;  and  I  accordingly  direct  the 
defendant,  at  his  own  expense,  forthwith 
to  remove  the  truss  and  to  restore  the  fascia 
to  its  former  condition ;  and  I  order  him 
to  pay  the  costs  of  the  action,  but  I  do 
not  think  fit  to  direct  any  enq-.iiry  as  to 
damages. 
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Solicitors— M.  Webb  &  Son,  for  plaintiff;  A  G. 
Ditton,  for  defendant. 


3.     J 


In  re  braithwaite. 

BBAITHWAITE  V.   WALLIS. 


Hall,  V.C. 

1882 
May 

WUl  —  Legacy  for  Life  —  Residuary 
Legatee — Right  to  Administration  by  the 
Court. 

A  legacy  was  given  for  the  sejmrate  use 
of  the  legatee  to  be  invested  by  trustees  to  be 
nominated  by  her,  atid  after  her  decUh  to 
faU  into  tJie  residue  : — Held,  that  tlie  re- 
siduary legatee  hud  no  right  to  have  the 
fund  brought  into  Court  in  the  absence 
of  reasonable  ground  for  tJie  application, 

sxuJi  as  danger  to  the  fund, 

* 

Isaac  Braithwaite,  by  his  will,  dated  -in 
1880,  gave  to  the  defendant  Mrs.  Caring- 
ton  a  legacy  of  5,000^.  for  her  separate 
use,  "to  be  invested  by  trustees  to  be 
nominated  by  her,  so  that  she  shall  have 
the  income  for  her  life  without  power  of 
anticipation,  and  after  her  death  the  prin- 
cipal sum  to  fall  into  my  residuary 
estate,"  and  the  testator  appointed  his 
father,  the  plaintiff,  his  residuary  legatee. 
The  testator's  debts  having  been  paid,  the 
sum  of  5,000/.  was  set  apart  to  answer 
the  l^cy  to  Mrs.  Carington. 


This  action  was  brought  by  the  plain- 
tiff, as  residuary  legatee,  against  the  execu- 
tor and  Mrs.  Carington,  to  have  the  trusts 
of  the  will,  so  far  as  they  related  to  the 
5,000^.,  carried  into  execution,  to  have  the 
legacy  brought  into  Court  and  invested, 
and  the  estate  of  the  testator,  so  far  as 
neceasary,  administered  by  the  Court, 

Mrs.  Carington's  statement  of  defence 
stated  that  she  had  appointed  trustees  in 
accordance  with  the  will  of  the  testator, 
and  she  claimed  to  have  the  legacy  paid 
to  them. 

W.  Barber,  Q,C.,  and  Ingle  Joyce,  for 
the  plaintiff. — The  plaintiff,  subject  only 
to  the  life-interest  of  Mrs.  Carington,  is 
absolutely  entitled  to  the  fund,  and,  as  a 
matter  of  course,  whether  the  fund  is  in 
danger  or  not,  he  has  the  right  to  have 
it  brought  into  Court,  and  secured  at  his 
own  expense — Iladdan  on  Administration 
(1),  Phipps  V.  Annesley  (2),  Ferrand  v. 
Prentice    (3)    and    Freeman   v.    Fairlie 

Hastings,  Q.C,  and  Ctist,  for  Mra. 
Carington. 

Oswald,  for  the  executor. 

Hall,  V.C— I  do  not  think  that  the 
rule  is  as  absolute  as  the  counsel  for  the 
plaintiff  have  contended,  although  the 
fund  would,  no  doubt,  be  brought  into 
Court  in  any  case  where  there  was 
I'easonable  ground  for  the  application. 
But  there  is  here  no  pretence  for  the 
Court  taking  the  fund  into  its  own  hands 
and  administering  it.  The  testator  did 
not  think  fit  himself  to  appoint  trustees, 
but  considered  it  more  satisfactory  to  leave 
the  legatee  for  life  herself  to  appoint  her 
own  trustees,  who  were  to  select  their  own 
investments,  which  must,  however,  of 
course,  be  such  as  the  law  permits ;  and  so 
long  as  the  investments  are  such  as  cannot 
be  quarrelled  with,  that  state  of  things 
may  be  left  to  continue.  The  residuary 
legatee  may,  of  course,  from  time  to  time 
make  enquiry  as  to  how  the  fund  is  in- 
vested. And  if  proper  trustees  are  not 
kept   up,  from  the  death  of  one  and  a 

(1)  Pp.  229,  230. 

(2)  2  Atk.  57. 

(3)  Ambl.  273. 

(4)  3  Mer.  29. 
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neglect  to  fill  up  the  vacancy,  or  if  for  any 
other  cause  the  fund  is  in  jeopardy  and 
ought  to  be  taken  care  of  by  the  Court, 
an  application  can  be  made  for  the  pur- 
pose. But  the  leaning  of  the  Court  has 
lately  been  rather  to  get  rid  of  a  fund 
where  there  are  proper  trustees  to  take 
care  of  it.  Certainly  in  this  case  the 
proper  course  is,  according  to  the  terms  of 
the  will,  to  pay  over  this  6,000/.  to  the 
trustees  appointed  by  the  legatee,  and 
there  must  be  an  order  for  the  purpose. 
It  must  be  invested  by  them  in  their 
names  in  some  or  one  of  the  investments 
upon  which  trustees  can  by  law  pro- 
perly invest  trust  funds,  and  they  must 
give  notice  of  every  change  of  investment. 
A  proper  declaration  of  trust  must  be  exe- 
cuted, and  the  defendants  are  entitled  to 
their  costs  of  the  action  as  well  as  to  those 
of  the  declaration  of  trust.  There  will  be 
liberty  to  apjily. 

Solicitors— Se well  &  Edwards,  for  plaintiff  and 
defendant  Wallis ;  Bowker,  Peake,  lUrd  & 
Collins,  for  defendant  Mrs.  Carington. 


Chitty,  J. 

1882.      . 
March  31.  ^         ^^^^^^'^^  ^-  ^^^''• 
May  13. 

Practice — Stay  of  Proceedings — Actions 
in  this  Country — Action /or  same  Object 
pending  elsewhere — Represe^Uaiive  Actions 
— Action  in  personam — Action  in  rem. 

The  fact  that  a  representative  action 
in  personam  is  already  pending  in  this 
country y  and  that  another  representative 
action  in  personam  is  also  pending  in  a 
foreign  country^ — Held,  no  ground  for 
staying  proceedings  tn  a  similar  action  in 
this  country^  indtbding  with  other  objects 
t?ie  same  subject-matter  as  the  former  Eng- 
lish action^  and  tJie  same  subject-matter  as 
the  foreign  action. 

Cox  V.  Mitchell  (7  Com.  B.  Rep.  N.S. 
55 ;  29  Law  J.  Rep.  C.P.  ^Z)  followed. 

The  Mali  Ivo  (38  Law  J.  Rep.  Adm. 
34 ;  Law  Rep.  2  Ad.  <fe  E.  356),  The  Catar- 
rino  Chiazzare  (45  Law  J.  Rep.  P.,  D.  <fe  A. 


105;  Law  Rep.  1  P.  D.  368)  and  The 
Delta  (45  Law  J.  Rep.  P.,  D.  &  A.  Ill ; 
Law  Rep.  1  P.  D.  398)  considered  and 
distinguished. 

Motion  on  behalf  of  the  defendants 
that  all  further  proceedings  in  the  action, 
which  was  by  the  plaintiff  on  behalf  of 
hiuiself  and  all  holders  of  certificates  for 
bonds  and  sliai^os  under  the  Atlantic  and 
Great  Western  Railroad  Company  Re- 
organisation Scheme,  other  than  the  de- 
fendants, might  be  stayed. 

The  facts  and  arguments  sufficiently 
appear  in  the  judgment. 

Homer,  (2.C.,and  Ilaifield  Green,  for  the 
motion. 

Ince,  Q.C,  and  Buckley,  for  the  plaintiff. 

The  following  authorities  were  refen*ed 
to: — Watson  v.  Cave  (1),  Gellatly  v.  7'he 
Commissioners  of  Sewers  of  tlie  City  of 
London  (2),  Castro  v.  Murray  (3),  Daw- 
kins  V.  Prince  Edward  of  Saxe- Weimar 
(4),  Dryden  v.  Forster  (5),  TJie  Mali  Ivo 
(6),  Ttie  Catarrino  Chiazzare  (7),  Tlie 
Delta  (8),  Lord  Dillon  v.  Alvares  (9),  Cox 
V.  MitcheU  (10),  W'dson  v.  Ferrand  (11), 
Ostell  v.  Jjepage  (12),  Iluggins  v.  2^he 
York  Buildings  Company  (13),  Pickford 
V.  Hunter  (14)  and  Seton,  4th  ed.  p.  290. 

Cur,  adv,  wdt, 

Chitty,  J.  (on  May  13).— This  Ls  a 
motion   in   the    action    of    McIIenry    y. 

(1)  60  Law  J.  Rep.  Chanc.  601  ;  Law  Rep.  17 
Ch.  D.  19. 

(2)  45  Law  J.  Rep.  Chanc.  788  ;  Law  Rep.  3 
Ch.  D.  610. 

(3)  44  Law  J.  Rep.  M.C.  70;  Law  Rep.  10 
Exch.  213. 

(4)  45  Law  J.  Rep.  Q.B.  667 ;  Law  Rep.  1 
Q.B.  D.  499. 

(6)  0  Beav.  146 ;  12  Law  J.  Rep.  Chanc.  189. 

(6)  38  Law  J.  Rep.  Adm.  34;   Law  Rep.  2 
Ad.  &  E.  366. 

(7)  46  Law  J.  Rep.  P.,  D.  &  A.  105 ;  Law  Rep. 
1  P.  D.  368. 

(8)  45  Law  J.  Rep.  P.,  D.  &  A.  1 1 1  ;  Law  Rep. 
1  P.  D.  393. 

(9)  4  Ves.  357. 

(10)  7  Com.  B.  Rep.  N.S.  65  t  29  Law  J.  Rep. 
C.P.  33. 

(11)  Law  Rep.  13  Eq.  362. 

(12)  5  De  Gex  &  Sm.  95 ;  21  Law  J.  Rep. 
Chanc.  601. 

(13)  2  Atk.  44. 

(14)  6  Sim.  122. 
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Lewis  by  the  defendants,  asking  for  the 
stay  of  all  further  proceedings  in  the 
action. 

The  object  of  the  action,  which  was 
commenced  in  July,  1881,  is  in  substance 
to  render  the  defendants,  who  are  the 
trustees  of  a  reconstruction  scheme  re- 
lating to  the  affairs  of  an  American  rail- 
way company,  called  the  Atlantic  and 
Great  Western  Kailroad  Company,  liable 
for  numerous  breaches  of  trust— ^first,  with 
reference  to  an  assessment  fund;  and, 
secondly,  with  reference  to  the  reconstruc- 
tion scheme  itself. 

In  1879  an  action  was  commenced  by 
one  of  the  Messrs.  Conybeare  against  the 
8iime  trustees  in  England,  and  the  object 
of  that  action  is  to  a  considerable  extent 
identical  with  the  action  in  which  this 
motion  is  made.  But  in  many  respects 
this  action,  which  I  will  call  McHenry's 
English  action,  is  wider  and  more  com- 
prehensive in  its  scope  :  it  is  founded  upon 
rights  which  McHenry  possesses  or  alleges 
that  he  is  entitled  to,  and  which  Mr.  Cony- 
beare could  not  enforce  in  the  other  English 
action.  It  is  not  necessary  to  go  through 
the  two  claims  at  any  length  ;  it  is  suffi- 
cient to  say  that  the  scope  of  McHenry's 
English  action  is  much  wider  than  the 
scope  of  Conybeare's  action.  The  differ- 
ence does  not  consist  merely  in  pleaders* 
all^ations  varying  the  same  facts,  but  the 
distinction  is  essential. 

In  August,  1881,  after  McHenry 's 
English  action  had  been  commenced,  an 
action  was  commenced  in  America  by 
another  Mr.  Conybeare  and  Mr.  McHenry, 
as  co-plaintiffs,  on  behalf  of  themselves 
and  others  ^l  need  not  give  the  whole 
title  of  the  action),  for  purposes  which  are 
substantially,  as  I  gather,  the  same  as 
those  which  are  sought  in  McHenry 's 
English  action;  but  there  are  in  the 
American  action  additional  defendants, 
namely,  the  new  company,  which  has 
been  incorporated  under  the  American 
law,  and  its  directors.  The  state  of  the 
actions  is  that  judgment  has  not  been 
obtained  in  any  one  of  them.  An  order 
has  been  made  in  Mr.  Conybeare's  English 
action  to  ascertain  the  amount  of  remune- 
ration which  ought  to  be  paid  to  the  trus- 
tees, and  it  is  apparently  one  of  the  objects 
of  McHenry's  English  action  to  super- 
VoL.  52.— Chanc. 
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sede  that  order  if  it  can  be  done.  A 
motion  was  made  in  McHenry's  action 
for  an  injunction,  which  failed  by  reason 
of  the  American  company  not  being  par- 
ties to  the  action.  Now  it  is  obvious  from 
what  I  have  stated  that  the  motion  is  to 
stay  McHenry's  action,  and  is  not  a 
motion  to  put  the  plaintiff  to  his  election, 
which  could  not  be  made  because  all  the 
plaintiffs  in  the  other  action  are  not 
parties  to  this  action. 

The  motion  which  I  am  dealing  with 
came  first  before  Mr.  Justice  Kay,  and  he 
allowed  it  to  stcuid  over  for  the  purpose 
of  giving  the  defendants,  the  moving  par- 
ties, an  opportunity,  if  they  thought  fit, 
of  moving  to  consolidate ;  but  that  liberty 
has  not  been  acted  upon,  a  liberty  whidi 
would  have  put  the  defendants,  if  they 
had  thought  fit  to  avail  themselves  of  it, 
in  the  position  in  which  the  parties  were 
in  the  well-known  case  of  Amoa  v.  Chad- 
wick  (15),  where  a  consolidation  order 
was  made,  or,  what  is  perhaps  the  same 
thing  in  other  words,  one  out  of  numerous 
actions  was  selected  as  a  test  action. 

Then  the  defendants,  feeling  the  diffi- 
culty they  were  in,  offered  at  the  bar 
certain  undertakings,  which  are  in  sub- 
stance these :  not  to  raise  any  objection 
to  the  jurisdiction  of  the  American  Court, 
or  to  the  right  of  that  Court  to  decide  any 
question  which  might  have  been  decided 
here  in  the  action  of  McHenry  v.  Lewis, 
and  they  proposed  to  undertia.ke  to  be 
bound  by  the  judgment  in  the  American 
action  on  the  matters  raised  in  that  action 
not  included  in  the  action  of  Conybeare  v. 
Levns,  as  if  it  were  a  judgment  made  in 
the  action  of  McHenry  v.  Lewis,  They 
also  stated  at  the  bar  that  the  stay  of  pro- 
ceedings which  they  sought  for  was  not  to 
be  an  absolute  one,  but  only  until  further 
order,  with  liberty  to  the  plaintiffs  at  any 
time  to  apply. 

The  substance  of  these  undei-takings 
appears  to  be  in  effect  not  to  Interfere  in 
any  way  with  the  proceedings  of  Mr. 
Conybeare  in  his  English  action,  but  rather 
to  single  out  the  American  action  as  a 
test  action,  and  not  put  the  plaintiffs  to 
any  election ;  but  the  defendants  them- 
selves proposed  to  select  the  foreign  action 

(15)  47  Law  J.  Rep.  Chanc.  871 ;  Law  Eep.  4 
Ch.  D.  869 ;  ibid.  9  Ch.  D.  451). 
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as  the  one  which  is  to  be  the  test  action, 
and  to  decide  the  matters  which  are  in 
issue  between  the  parties  in  the  English 
action. 

Now,  the  grounds  upon  which  the 
motion  rested  were  these.  It  was  said 
that  the  Court  has  an  inherent  jurisdiction 
to  stay  frivolous  and  vexatious  proceed- 
ings, and  in  support  of  that  proposition 
two  cases,  of  Castro  v.  Murray  (3)  and 
Dawkins  v.  Prince  Edward  of  Saxe- 
Weimar  (4),  were  referred  to.  In  both 
these  actions  it  was  quite  plain  that  the 
plaintiff's  demand  was  vexatious  and 
frivolous.  In  the  former  case  the  action 
was  brought  against  the  clerk  of  the  petty 
bag  for  declining  to  seal  a  writ;  and  it 
was  plain  and  obvious  to  the  Court  that 
there  was  no  such  duty  imposed  upon  him. 
In  the  latter  case  the  plsJntiff  was  suing 
(as  the  Court  said)  in  a  merely  frivolous 
and  vexatious  action  the  members  of  a 
Court  of  enquiry  with  reference  to  a  claim 
which  had  been  already  disposed  of  in  the 
House  of  Lords  in  an  action  in  which 
Colonel  Dawkins  was  also  plaintiffl  There 
is,  however,  a  passage  in  Lord  Blackburn's 
judgment  in  Dawkins  v.  Prince  Edward 
of  Saxe-Weiniar  (4),  to  the  effect  that, 
though  the  jurisdiction  does  exist,  it  is 
one  which  ought  to  be  exercised  very 
carefully. 

It  is  obvious  that  the  case  which  is  pre- 
sented by  the  defendants  in  this  motion 
cannot  be  rested  on  the  principle  of  those 
cases.  This  action  is  not  a  frivolous  or 
vexatious  one.  The  pleadings  state 
(whether  founded  on  fact  or  not  is  quite 
another  thing)  a  case  which  requires  a  de- 
fence, and  which  the  Court  would  not 
off-hand  on  a  motion  say  is  either  frivolous 
or  vexatious. 

Then  the  defendants  refer  to  the  cases 
of  l^he  Mali  Ivo  (6),  The  Catarrino  Chvaz- 
zare  (7)  and  The  Delta  (8).  From  these 
cases  it  will  be  found  that  the  proposition 
the  defendants  relied  on  was  a  dictum  of 
Sir  Robert  Phillimore's,  before  whom  all 
these  cases  came.  But  these  actions  were 
actions  in  rem,  and  there  were  proceedings 
in  rem  in  a  foreign  country.  And  the 
proposition  on  the  part  of  Sir  Robert 
Phillimore,  though  he  did  not  act  upon  it 
in  any  of  the  cases,  was  not  simply  that 


the  Court  would  stay  proceedings,  but  that 
there  would  be  a  caise  upon  which  to  put 
the  plaintiffrj  to  their  election.  I  think, 
as  far  as  I  am  concerned,  these  observa- 
tions of  his  may  be  disposed  of  by  the  re- 
mark that  the  actions  were  actions  in 
rem,  and  obviously  it  would  be  incon- 
venient to  have  two  Courts  deciding 
finally  and  conclusively,  as  is  the  case 
when  the  proceedings  are  in  rem,  with 
reference  to  the  same  subject-matter. 

The  defendants  also  referred  to  the 
well-known  pi-actice  in  the  Court  of  Equity 
with  regard  to  staying  creditor's  actions : 
the  answer  is  obvious,  that  a  creditor's 
action  never  was  stayed  till  after  decree. 

On  the  part  of  the  plaintiff  the  case  of 
Cox  V.  MitcMl  (10)  was  referred  to,  in 
which  the  Court  of  Common  Pleas  held 
that  the  motion  to  stay  where  the  action 
was  in  personam^  on  the  ground  of  an 
action  in  a  foreign  country,  was,  in  fact,  a 
meiB  experiment  for  which  there  was  no 
authority;  and  they  refused  the  motion. 
And  there  the  Court  made  an  observation 
which  particulai'ly  applies  to  this  case, 
namely,  that  there  is  a  great  diflBculty  in 
the  way  of  plaintiffs  who  have  to  sue  de- 
fendants some  of  whom  are  in  one  coimtry 
and  some  in  another.  The  Court  there 
decided  that  both  actions  ought  to  be 
allowed  to  proceed. 

Other  authorities  were  referred  to,  such 
as  Lord  Dillon  v.  Alvares  (9),  where 
there  was  a  plea  of  lis  alibi  pendens^  there 
being  an  action  in  England  and  also  one 
in  Ireland  relating  to  the  same  subject- 
matter.  The  judgment  is  very  short.  The 
plea  failed,  and  the  Lord  Chancellor  said 
he  could  not  stay  the  suit  where  the  per- 
son sued  had  an  estate  in  England  and  in 
Ireland.  There  was  real  estate  in  Ireland 
in  that  case  which  was  affected  by  the 
securities.  The  phrase  "estate,"  as  far  as 
it  related  to  England,  must  have  referred 
to  personal  estate  which  the  party  had  in 
this  country,  because  there  was  no  real 
estate  here  which  was  sought  to  be 
affected.  That  no  doubt  was  on  a  plea, 
but  it  does  shew  that  the  plea  would  not 
succeed. 

Another  case  referred  to  on  the  part  of 
the  plaintiffs  was  Wilson  v.  Ferrand, 
(11),  where  Yice-Chancellor   Malins  re- 
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fused  to  stay  further  proceedings  in  the 
action,  notwithstanding  there  was  an 
action  pending  in  a  foreign  Court  against 
one,  and  only  one,  of  the  defendants  who 
were  defendants  in  the  T^gljsh  action. 

It  seems  to  me  that  in  these  circimi* 
stances  I  must  follow  the  principle  which 
is  laid  down  by  the  Court  of  Common 
Pleas  in  Cox  v.  Mitchell  (10),  and  which 
is  to  a  certain  extent  supported  by  the 
other  two  cases  I  have  mentioned,  and 
that  I  must  refuse  this  motion. 

I  ought  perhaps  to  say  this,  which  I 
have  not  touched  upon  yet,  that  these 
representative  suits  are  a  mode  of  pro- 
cedure which  was  adopted  by  the  old 
Court  of  Chancery  with  the  view  to  pre- 
vent injustice  on  the  grounds  that  it  was 
impracticable  to  bring  such  suits  to  a  con- 
clusion if  it  were  necessary  to  make  all 
persons  parties.  That  is  a  procedure 
which  has  been  thought  so  convenient 
that  it  has  been  adopted  now  by  the  High 
Court  since  the  Judicature  Act.  As 
Lord  Justice  James  said  in  the  case  of 
Watson  V.  Cave  (1),  that  these  suits  are 
always  accompanied  by  some  diflSculty, 
and  as  Lord  Justice  Cotton  observed  in 
the  same  case,  representative  suits  are 
difficult  of  management,  and  I  do  not 
propose  in  deciding  this  case  in  any  way 
to  say  that  if  there  were  several  represen- 
tative suits  by  several  plaintiffs  the  Court 
would  allow  them  all  to  proceed. 

It  seems  to  me  that  it  would  be  within 
the  principle  of  vexatious  litigation  if  (to 
put  a  large  number)  a  dozen  representa- 
tive suits  were  allowed  to  proceed  against 
the  same  defendants ;  but  then,  no  doubt, 
the  proper  mode  of  dealing  with  such 
vexatious  proceedings  would  be  by  making 
a  proper  application,  as  was  done  in 
Amos  V.  Chcbdtoick  (15),  or  some  similar 
application  to  that.  No  doubt  one  of  the 
objects  (as  is  plain  from  the  statement  of 
claim)  of  McHenr/s  English  action  is  to 
supersede  an  order  which  has  already  been 
made  in  Conybeare's  English  action  with 
reference  to  tihe  remuneration  of  the  trus- 
tees. That  really  is  not  before  me  now. 
Of  course  it  may  be  a  matter  for  con- 
sideration hereafter,  if  the  question  arises, 
how  far  Mr.  McHenry  may  not  be  bound 
by  the  order  that  has  been  obtained  in  the 
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action  in  which  he  is  represented,  pro- 
vided that  the  order  was  fairly  made.  I 
mean  to  leave  that  question  entirely  and 
absolutely  open,  and  in  no  way  to  preju- 
dice it. 

I  have  in  my  mind  the  well-known 
action  of  GeUatly  v.  The  Commissioners  of 
Sewers  of  the  City  of  London  (2),  in 
which  the  Master  of  the  Rolls  held  that 
Grellatly  was  bound  by  the  decree  in  the 
great  Epping  Forest  Case  {The  Commis- 
sioners  of  Sewers  v.  Glasse  (16))  where 
the  proceedings  no  doubt  had  been  fairly 
conducted,  and  the  decree  fairly  ob- 
tained. 

That  really  disposes  of  the  motion ;  but 
there  was  another  point  which  was  some- 
what faintly  urged  as  a  second  groimd. 
It  was  said  that  the  plaintiff  McHenry 
was  not  the  holder  of  the  bonds,  and  that 
therefore  he  could  not  proceed.  The  pro- 
perty in  the  bonds  or  certificates  in  re- 
spect of  which  the  action  is  brought  is 
still  vested  in  him.  It  has  not  been 
divested  by  the  liquidation  proceedings 
under  which  the  receiver  has  been  ap- 
pointed ;  and  the  objection  is  one  which 
would  not  go  to  a  stay  of  proceedings ;  but 
rather  it  would  be  a  ground  of  defence,  if 
it  is  a  defence.  I  do  not  suggest  that  it 
is.  That  would  be  the  proper  mode  of 
dealing  with  it,  or  perhaps  it  would  be  a 
ground  for  saying  that  the  receiver  who 
has  the  actual  custody  of  the  bonds  ought 
to  be  made  a  party.  The  bonds  are, 
according  to  the  evidence,  ready  to  be 
produced  at  any  moment  by  the  receiver, 
and  it  seems  to  me  that  the  ground  is  one 
upon  which  the  motion  cannot  be  sup- 
ported. 

The  only  question  that  remains  is  that 
of  costs.  Mr.  Lewis  and  his  co-trustees, 
are  being  sued  in  three  different  actions, 
one  in  America  and  two  here ;  and  I  am 
not  in  any  degree  surprised  that  he  should 
have  made  this  motion.  It  may  be  that 
in  the  result  it  will  be  found  that  these 
proceedings  are  vexatious  as  against  him. 
I  think  at  least  he  had  such  a  foundation 
for  making  this  motion  that  I  ought  to 
depart  in  this  case  from  the  general  rule. 

(IG)  41  Law  J.  Rep.  Clianc.  409 ;  Law  Rep.  7 
Chanc.  456. 
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I  shall  not  make  him  pay  the  costs  of  the 
motion,  but  shall  make  the  costs  costs  in 
the  action. 


Solicitors — Trinders  ic  Curtis-Hayward,  for  de- 
fendant ;  Hores  &  Pattisson,  for  plaintiff. 
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J    1      11     12    I  SUBANCE  ASSOCIATION. 

Company — Winding-up — Commencing 
Business  mithin  a  year  of  Incorporatio7i 
— Business  Abroad — Companies  Act,  1862 
(25  <t  26  Vict.  c.  89),  s.  79,  sub-s,  2. 

Where  a  company  was  estahlislied  to 
carry  on  business  in  the  United  States  and 
in  other  parts  of  the  worlds  a/nd  had  com- 
menced  carrying  on  business  ahroady  and 
where,  according  to  the  evidence,  the  com- 
pany intended  when  able  to  start  business 
in  this  country, — Held,  that,  although  the 
company  had  not  actually  commeTiced  carry- 
ing out  in  this  country  the  objects  for  which 
it  had  been  estoMisJied  ivithin  a  year  from, 
its  incorporation,  still  that  was  not  a  suffi- 
cient ground  for  ordering  the  campany  to 
be  wound  up  under  the  Companies  Act, 
1862,  s.  79,  sub-s,  2. 

Princess  of  Keuss  v.  Bos  (40  Law  J. 
Rep.  Chanc.  665 ;  Law  Rep.  5  H.L.  Cas. 
176)  discussed  and  distinguished. 

Petition. 

A  shareholder  presented  this  petition 
to  wind  up  the  company  on  the  ground 
that  it  haa  not  commenced  business  within 
a  year  from  its  incorporation  within  the 
meaning  of  the  Companies  Act,  1862,  sec- 
tion 79,  sub-section  2. 

The  company  was  incorporated  on  the 
12th  of  January,  1881,  with  a  capital  of 
2,000,000/.  in  200,000  shares  of  10/.  each. 
The  objects  of  the  company  (which  are 
more  fully  stated  in  the  judgment)  ac- 
cording to  their  memorandum  of  associa- 
tion  were,  shortly,  to  carry  on  fire  insurance 
business  in  the  United  Kingdom  and  its 
dependencies,  and  in  other  parts  of  the 
world.     The  material  provisions  of  the 


articles  of  association  (which  are  more 
fully  set  out  in  tlie  judgment)  were  as 
follows  :  that  the  head  office  of  the  com- 
pany should  always  be  in  London  or  West- 
minster ;  that  the  directors  should  at  any 
time,  on  the  requisition  in  writing  of 
twenty  members  holding  not  less  than 
one-fifth  of  the  total  share  capital,  convene 
an  extraordinary  or  special  general  meet- 
ing; that  the  directors  should  never  be 
less  than  eight  or  more  than  twenty,  half 
to  be  French  and  the  other  half  English  ; 
that  the  directors  were  to  have  the  entire 
management  and  superintendence  over  the 
affidrs  of  the  company ;  that  they  should 
commence  business  as  soon  as  an  adequate 
proportion  of  the  share  capital  was  in 
their  judgment  subscribed  for;  and  the 
directors  were  to  carry  out  generally  the 
objects  of  the  company  in  such  manner 
and  to  such  extent  as  they  might  from 
time  to  time  deem  necessary  for  the  benefit 
of  the  company ;  and  it  was  provided  that 
the  directors  might  at  any  time  delegate 
any  of  their  powers  to  a  committee  or 
committees  to  act  either  in  the  United 
Kingdom  or  abroad. 

There  were  338  shareholders  in  the 
company,  holding  over  30,000  shares. 
The  majority  of  the  shareholders  were 
French,  and  only  2,470  shares  were  held 
by  Engb'sh  shareholders. 

The  head  office  of  the  company  was  in 
London,  where  they  had  a  secretary, 
manager  and  clerks;  but,  except  two  general 
meetings,  held  in  May  and  June,  1881, 
and  the  usual  board  meetings,  the  company 
had  transacted  no  business  in  England. 
According  to  the  articles  certain  !BYench 
gentlemen  had  been  appointed  directors, 
and  a  branch  business  had  been  opened  in 
Paris,  where  a  considerable  business  had 
been  done,  premiums  to  the  amount  of 
40,000/.  having  been  paid. 

The  petition  now  came  on  to  be  heard. 
According  to  the  evidence  on  behalf  of  the 
company,  it  was  sworn  to  that  they  in- 
tended to  take  risks  and  issue  policies  in 
England  as  soon  as  a  sufficient  amount  of 
capital  was  subscribed. 

Ince,  Q.C,  and  Whittaker,  for  the  peti- 
tioner.— We  say  that  the  company  has  not 
commenced  business  here  within  a  year 
from  its  incorporation  within  the  meaning 
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of  section  79  of  the  Companies  Act,  1862, 
8tib-8ection2 — PrinceM  of  Reuaa  v.  Boa  (1). 
This  is  really  a  French  company,  and,  ac- 
cording to  the  last  mentioned  case,  the  fact 
of  not  commencing  business  within  a  year 
brings  it  within  sub-section  5  or  the  "just 
and  equitable"  clause. 

Whitehome,  Q.C,  and  Seward  Brice 
supported  the  petition  on  behalf  of  cre- 
ditors, and  for  a  shareholder  holding 
twenty  shares. 

Crosslef/f  Q,C,,  and  T^crrcW  supported  the 
petition  for  a  shareholder  holding  500 
shares. 

Oswald  also  supported  the  petition  for 
a  shareholder  holding  300  shares. 

Methold,  for  some  of  the  original  direc- 
tors, took  no  part  in  the  argument. 

Homer y  Q.O.,  and  BeddaU,  for  the  com- 
pany, opposed  the  petition. — ^We  submit 
that  the  petitioner  has  made  out  no  case  for 
a  winding-up  order.  Tlie  petition  is  only 
supported  by  the  holders  of  870  out  of  the 
2,470  English  shares,  and  as  against  that 
there  are  30,000  shares,  held  by  338  share- 
holders. Moreover,  the  company  is  carry- 
ing on  a  large  business  in  Paris,  and 
intends  to  carry  on  ordinaiy  insurance 
business  in  England  as  soon  as  sufficient 
capital  is  subscribed.  The  distinction 
between  the  present  case  and  the  Princess 
of  Betiss  V.  Bos  ( 1 )  is  that  in  the  latter  case 
there  was  no  evidence  that  any  business  at 
all  had  been  carried  on,  and  it  was  not 
alleged  that  any  business  could  be  carried 
on  in  England. 

Ijice,  Q,C,y  in  reply. 

Chitty,  J. — This  is  a  petition  to  wind 
up  a  fire  insurance  company,  wliich  origin- 
ally started  under  the  name  of  the  Universe 
Fire  Insurance  Association,  but  afterwards 
changed  its  name  to  the  Capital  Fire  In- 
surance Association.  The  petition  is  pre- 
sented by  a  shareholder,  who  holds  fifty 
shares,  and  I  do  not  think  that  any  word 
can  be  uttered  against  the  bona  fides  of  the 
petitioner.  He,  as  I  say,  holds  fifty  shares, 
and  there  appear  at  the  bar  to  support  the 
petition  three  other  shareholders,  holding 
among  them  rather  more  than  800  shares 
altogether.  The  petition  is  supported  by 
870  shares.     The  total  number  of  shares 

(1)  40  Law  J.  Bep.  Chanc.  665 ;  Law  Rep. 
6H.L.Ga8. 176. 
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issued  is  30,293,  which  are  held  by  338 
different  shareholders,  and  it  is  said,  and 
I  believe  rightly  said,  that  of  the  share- 
holders the  large  majority  are  French 
shareholders,  and  that  the  number  of 
shares  held  in  England  by  Englishmen,  as 
I  understand  it,  amounts  altogether  to 
2,470. 

The  first  question  which  I  have  to  con- 
sider is,  what  is  the  attitude  towards  the 
petitioner  of  the  shareholders  who  do  not 
appear]  Of  the  338  there  are  but  four 
who  appear  here  in  support.  On  cross- 
examination  the  petitioner  said  that  there 
were  other  shareholders,  whom  he  named, 
who  supported  him,  whose  shares  amount 
together,  including  his  own  and  those  held 
by  his  father,  to  800 ;  and  he  says — but  it 
is  a  loose  statement,  and  of  course  neces- 
sarily a  loose  statement  made  by  a  gentle- 
man in  his  position — that  he  believes  he 
has  one  half  of  the  English  shareholders 
supporting  him;  but  I  consider  for  the 
purposes  of  this  petition  that  the  share- 
holders who  do  not  come  forward  must  be 
treated  in  any  view  as  neutral.  Well, 
then,  is  it  fair  to  treat  them  even  as  neutral  ? 
If  I  did  not  treat  them  as  allowing  their 
case  to  be  put  forward  by  the  company 
which  is  resisting  the  order,  I  should  be 
holding  that  which  would  lead  greatly  to 
the  increase  of  the  costs  of  these  winding- 
up  petitions,  which  assuredly  are  sufficiently 
great  as  matters  now  stand,  and  I  think  it  is 
a  fair  inference,  particularly  in  the  circum- 
stances of  this  case,  to  say  that  the  other 
shai'eholdei's  do  not  wish  for  a  winding-up. 
The  result,  therefore,  is  this — that  the 
wishes  of  the  shareholders,  if  I  am  right 
in  what  I  have  said,  by  a  very  large 
majority  are  adverse  to  the  petitioner's 
case. 

Now  the  point,  and  the  sole  point, 
upon  which  the  petitioner  relies  is,  that 
the  company  has  not  commenced  its  busi- 
ness within  a  year  from  its  incorporation, 
within  the  meaning  of  the  79th  section 
of  the  Companies  Act,  1862.  That  w  the 
question  which  I  have  now  to  consider. 
By  the  memorandum  of  association,  the 
objects  of  the  company  ai*e  stated  to  be 
the  carrying  on  "  in  the  United  Kingdom 
and  its  dependencies,  and  in  other  parts 
of  the  world,  the  business  of  insurers  or 
assurers  of  buildings,  furniture  and  othei 
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chattels,  and  all  insurable  objects  on  land 
or  afloat,  against  fire  *';  and  the  second  is 
to  purchase  lands,  buildings  and  other 
hereditaments  and  properties,  interests 
and  securities,  real  and  personal,  at  home 
or  abroad. 

The  articles,  which  are  a  contempora- 
neous document,  and  may  be  read  with  a 
view  to  ascertain  the  meaning  of  the  par- 
ties to  the  memorandum — that  is  to  say, 
to  explain  the  meaning  more  fully — pro- 
vide by  the  3rd  article  that  "the  head 
house  or  office  of  business  of  the  company 
shall  always  be  in  London  or  Westmin- 
ster, at  such  particular  locality  as  the 
directors  shall  decide."  By  the  47th  clause, 
which  has  a  bearing  on  the  question  of 
the  wishes  of  the  contributories,  it  is  pro- 
vided, "  the  directoi-s  may,  whenever  they 
think  fit,  and  they  shall,  upon  a  requisi- 
tion in  writing  under  the  hands  of  no  less 
than  twenty  registered  members,  holding 
in  the  aggregate  not  less  than  one-fifth 
part  of  the  actual  share  capital  of  the  com- 
pany, convene  an  extraordinary  or  special 
general  meeting."  The  52nd  clause,  which 
relates  to  meetings,  requires  the  notices 
to  be  published  in  London  and  elsewhere ; 
and  the  69th  clause  provides  that  "  the 
directors  of  the  company  shall  be  never 
less  than  eight  in  number,  nor  more  than 
twenty,  and  that  one-half  of  the  directors 
be  French  and  one-half  English,  or  as 
nearly  as  possible."  Then  the  83rd  sec- 
tion is  material  upon  the  question  which 
I  have  to  decide  :  **  The  board  of  directors 
shall  have  the  entire  management  of  and 
superintendence  over  the  afiairs  and  trans- 
actions of  the  company  "5  they  shall  and  may 
commence  the  business  of  the  company  as 
soon  as  an  adequate  proportion  of  the  share 
capital  of  the  company  shall,  in  their  judg- 
ment, have  been  subscribed  for";  and  then, 
after  mentioning  the  costs  of  establishing 
the  company,  the  directors  are  required  "  to 
proceed  to  carry  out  generally  the  objects 
of  the  company  aa  defined  by  the  memo- 
randum of  association,  in  such  manner 
and  to  such  extent " — here  are  important 
words — "  as  they  may  from  time  to  time 
deem  necessary  for  the  benefit  of  the  com- 
pany." The  110th  article  provides  that 
the  directors  "  may  fi-om  time  to  time 
delegate  any  of  their  powers,  except  that 
of  making  calls,  to  a  committee  or  com- 


mittees, to  act  either  in  the  United  King- 
dom or  abroad,  and  to  consist  of  such 
members  of  their  body  as  they  shall  think 
fit,  and  any  such  committee  shall,  in  exer- 
cise of  the  powers  so  delegated,  conform  to 
any  regulations  that  may  be  imposed  on 
them  by  the  directors."  The  111th  article 
is  to  the  effect  that  the  directors  may  from 
time  to  time  create  and  appoint,  revoke 
and  reappoint  such  local  board  or  commit- 
tees, consisting  of  or  including  persons  not 
being  directors  of  the  company,  to  sit  and 
act  under  the  direction  of  the  board  of 
directors,  at  any  localities  in  the  United 
Kingdom  or  elsewhere.  The  154th  clause 
is  with  regard  to  notices  to  holders  of 
share-warrants. 

Now  the  question  is,  as  I  have  said, 
whether  the  company  has  or  has  not  com- 
menced its  business  within  a  year  of  its 
incorporation.  An  argument  was  put  for- 
ward by  Mr.  Whitehome,  who  api>eared 
for  a  shareholder  supporting'the  petition,  to 
this  effect :  he  said  the  objects  for  which 
the  company  was  established  were  to  carry 
on  in  the  United  Kingdom  and  its  depen- 
dencies, and  in  other  parts  of  the  world, 
the  business  of  insurers,  and  therefore, 
when  the  Court  came  to  consider  what 
were  the  objects  of  the  company,  inas- 
much as  the  copulative  "and"  is  used, 
and  not  the  disjunctive  "  or,"  the  business 
means  the  whole  of  those  objects.  That 
argument  is  wholly  untenable,  because  it 
would  obviously  be  an  absurd  thing  to 
say  that  if  this  company  were  carrying  on 
a  large  insurance  business  in  the  United 
Kingdom,  but  not  in  the  dependencies,  or 
not  in  the  other  parts  of  the  world,  it 
would  not  be  caiTying  on  substantially 
its  business  within  the  meaning  of  the 
memorandum  and  these  articles,  and  I 
cannot  so  hold.  If  the  argument  was 
pressed  to  the  extreme,  it  would  be  neces- 
sary for  the  company  to  be  canying  on 
business  in  other  parts  of  the  world  be- 
sides the  United  Kingdom  and  its  depen- 
dencies, which,  according  to  this  argu- 
ment, would  mean  all  its  dependencies. 
What  the  company  has  done  is  this : 
There  were  originally  a  body  of  English 
gentlemen  named  as  directors  of  the  com- 
pany, and  for  some  time  they  acted  as  di- 
rectors here;  but,  for  reasons  which  it  is  not 
necessary  to  state,  they  resigned  in  a  body. 
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The  article  with  regard  to  the  directors 
which  I  have  read,  which  provides  that 
one  half  of  them  be  French,  was  an  amend- 
ment of  the  article  as  it  originally  stood, 
the  provision  with  regard  to  the  half  being 
French  and  the  half  being  English  being 
inserted  in  pursuance  of  a  special  resolu- 
tion which  was  afterwards  come  to;  but 
these  directors  have  resigned,  other  direc- 
tors have  been  appointed  in  their  place, 
and  the  present  directors  consist,  accord- 
ing to  the  article,  of  four  Fronch  gentle- 
men  and  four  English  gentlemen. 

Now  what  has  the  company  done  )  It 
has  carried  on  no  fire  business  in  England 
— that  is  to  say,  in  the  present  state  of 
circumstances  the  directors  have  refrained 
from  even  preparing  forms  for  policies  for 
fire  insurance  here,  and  they  have  refrained 
from  accepting  any  fire  risks  here ;  but  in 
France  there  is  a  very  different  state  of 
things.  The  company  has  received  since  its 
incorporation,  which  took  place  on  the  12th 
of  January,  1881,  down  to  some  day  in 
March,  no  less  than  40,000/.  in  France 
from  premiums  paid  in  respect  of  fire 
polides.  In  other  words,  the  company 
has  carried  on  a  large  and  extensive  busi- 
ness abroad;  but  it  has  not  carried  on 
business  in  England,  except  only  to  the 
extent  and  in  the  sense  which  I  am  now 
about  to  explain.  There  have  been  two 
general  meetings  of  the  company  here. 
It  is  not  quite  clear  from  the  articles — the 
point  has  not  been  raised  one  way  or  the 
other  definitely,  and  I  express  no  opinion 
upon  it — as  to  whether  the  general  meet- 
ings ought  to  be  held  here  or  not ;  but  at 
any  rate  up  to  the  present  time  there 
have  been  two  general  meetings,  one 
on  the  11th  of  May,  1881,  and  the 
other  on  the  22nd  of  June,  1881 — ^that 
meeting  of  the  22nd  of  June  being  an 
adjourned  meeting  of  the  first  annual 
meeting  held  on  the  11th  of  May ;  and  at 
theae  two  meetings  considerable  discussion 
appears  to  have  taken  place.  The  petitioner 
attended  the  first,  but  he  did  not  attend  the 
second.  Then  here  there  is  an  office,  and 
according  to  the  articles  it  is  the  head 
house  or  office  of  business  of  the  company. 
The  directors,  aa  appears  from  the  board 
meeting  book  whidi  has  been  handed  up 
to  me,  have  £rom  time  to  time,  and,  so  far 
as  I  have  gathered  from  the  book,  met 
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regularly ;  but  they  have  not,  as  I  have 
said  before,  accepted  any  fire  insurance 
here.  In  that  sense,  and  in  that  sense 
only,  which  is  a  very  limited  sense  of  the 
term,  they  have  carried  on  business.  I 
prefer  to  say  that  the  result  is  this — that 
the  head  or  principal  seat  of  the  adminis- 
tration appears  to  be  in  England,  and  I 
should  not  think  for  a  moment  of  holding, 
upon  a  question  turning  on  the  construc- 
tion of  the  2nd  sub-section  of  section  79, 
that  the  mere  meeting  of  the  directors 
would  constitute  a  carrying  on  of  business 
within  the  meaning  of  that  clause.  The 
case  seems  to  be  fairly  stated  in  this  way — 
that  the  administration  of  the  company's 
businessabroad  has  to  some,  but  some  limited 
extent,  been  conducted  here.  It  has  been 
principally  conducted  abroad,  and  in  France ; 
but  that  is  justified  from  the  various  articles 
which  I  have  read,  shewing  that  the  direc- 
tors have  power  to  appoint  and  to  delegate 
their  power  to  directors,  or  even  persons  who 
are  not  directors,  abroad,  under  the  110th 
and  111th  articles  which  I  have  read. 

Now,  if  the  case  were  free  from  all  au- 
thority, what  would  be  the  right  conclu- 
sion to  come  to )  I  think  the  right  con- 
clusion would  be  that  the  company  has 
commenced  its  business  within  a  year, 
having  regard  to  the  objects  of  the  com- 
pany as  defined  by  the  memorandum,  and 
having  regard  particularly  to  the  83rd 
clause  under  which  the  directors  are 
empowered  to  carry  out  those  objects  "  in 
such  manner  and  to  such  extent  as  they 
may  from  time  to  time  deem  necessary  for 
the  benefit  of  the  company."  I  tibink 
that  the  right  conclusion  to  come  to  is 
that  the  company  has  commenced  its 
business  within  the  meaning  of  the  statute, 
and  within  the  meaning  of  the  memo- 
randum and  articles  of  association,  because 
the  statute  does  not  purport  for  a  moment 
to  define  what  the  business  of  the  company 
is.  In  order  to  ascertain  that,  you  have  to 
look,  as  I  have  done,  to  the  memorandum 
and  articles  of  association. 

There  is  one  fiust  more — I  think  I  ought 
to  mention  it  to  shew  that  I  have  not 
failed  to  notice  it.  It  is  said  that  the 
French  directors  have  not  remitted  the 
moneys  here,  and  have  not  accounted  here, 
and  that  the  company  has  only  been  in 
existence  for  eighteen  months.    I  gather 
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that  the  French  business  did  not  start  im- 
mediately after  the  incorporation  of  the 
company,  but  that  some  delay  took  place 
before  it  was  really  set  on  foot.  The 
affidavits  shew  that  a  sum  of  5,000/.  is  all 
that  has  been  expended  by  the  company 
in  payment  of  fire  risks.  No  doubt  some 
of  the  fire  risks  are  still  running,  but  there 
would  be  a  considerable  amount  of  profit 
coming  to  the  shareholders  out  of  the 
40,000^.  premiums  which  I  have  already 
mentioned.  The  amount  of  such  profit  of 
course  will  not  be  ascertained  until  the  fire 
risks  have  run  off.  It  is  said  by  the  po- 
titioner  that  the  French  directors  decline 
to  account.  Well,  the  duty  of  course  of 
the  French  directors  is  to  retain  the  money 
in  France  in  order  to  meet  the  fire  insur- 
ances which  may  mature  there,  and  it  will 
be  their  duty  when  those  insurances  have 
run  off,  and  when,  in  other  words,  the 
profits  are  ascertained,  to  remit  the  moneys 
to  this  country.  Therefore  it  seems  to 
me  that  the  mere  fact  that  the  French 
directors  have  not  remitted  money  here 
does  not  afford  any  material  ground  what- 
ever in  support  of  the  petition. 

In  these  circumstances  it  seems  to  me 
that  the  petition  fails ;  but  I  will  give  one 
or  two  instances  which  occur  to  me  by 
way  of  illustration  of  the  conclusion  which 
I  have  arrived  at.  There  are  many  com- 
panies that  have  been  incorporated  under 
the  Act  of  1862  for  the  purpose  of  carry- 
ing on  their  business  abroad,  and  some  for 
the  purpose  of  carrying  on  business  here 
and  abroad,  such  as  gas  companies,  water 
companies  and  tramway  companies.  I 
will  take  a  tramway  company.  If  a  com- 
pany were  incorporated  for  the  purpase  of 
working  tramways  abroad,  say  in  South 
America,  or  more  particularly  in  Monte 
Video,  or  some  such  place  as  that,  and  they 
were  carrying  on  a  large  business  in 
Monte  Video,  the  head-quarters  of  the 
administration  being  here  in  England,  the 
general  meetings  taking  place  here  in 
England,  and  the  directors  meeting  here 
in  England — could  it  for  one  moment  be 
suggested  that  the  company  had  not  com- 
menced its  business  (I  assume  that  it  is  a 
large  business  in  Monte  Video,  and  that 
they  are  carrying  it  on  at  great  profit) 
simply  because  it  was  not  working  any 
tramway  in  England  1    I  say  not.    I  say 


that  of  course  bearing  in  mind  the  speeches 
to  the  House  of  Lords  in  the  case  of  The 
Princess  of  Reuss  v.  Bos  (1),  which  I  now 
proceed  to  consider.  That  is  a  i*emarkable 
case.  The  gist  of  the  argument  presented 
both  in  the  Court  below  and  in  the  House 
of  Lords  was,  that  the  company  ought 
never  to  have  been  incorporated  at  all,  and 
that  it  was  not  within  the  scope  of  the 
Companies  Act  of  1862.  When  the 
speeches  of  the  noble  Lords  who  advised 
the  House  in  that  case  are  read  through 
carefully,  it  will  be  seen  that  they  ti'eated 
this  company,  which  they  hold  to  be  incor- 
porated, as  a  thing  which  ought  to  be  put 
out  of  existence  as  soon  as  possible.  The 
House  of  Lords  did  not  decide  the  case 
simply  on  the  ground  that  the  company 
had  not  commenced  to  carry  on  business 
within  the  year.  There  are  several  pas- 
sages, particularly  in  Lord  Cairns'  speech, 
which  require  perhaps  a  little  critical  ex- 
amination; but  even  Lord  Cairns,  and 
certainly  the  other  noble  Lords  who  ad- 
dressed the  House,  put  the  case  on  all  the 
circumstances,  and  said  the  company 
ought  to  be  wound  up  under  the  "just  and 
equitable  "  clause  at  the  end  of  the  79  th 
section. 

It  would  be  useless  and  tiresome  for  me 
to  go  through  all  the  speeches  of  the  noble 
Lords,  and  I  am  not  sure  that  it  is  a  good 
plan  for  one  Judge,  and  particularly  a 
Judge  of  first  instance,  to  criticise  mi- 
nutely the  language  of  the  Judges  of  the 
Court  of  Ap|)eal  or  the  language  of  the 
speeches  in  the  House  of  Lords.  What  I 
consider  it  my  duty  to  do  is  to  extract  fairly, 
and  as  well  as  I  avn,  the  meaning  and  the 
substance  of  the  speeches  which  were  so 
delivered.  Now  Iiord  Hatherley,  who  was 
Lord  Chancellor,  states  that — "  the  ques- 
tion as  to  its  being  just  and  equitable  hiui 
I'eference  of  course  to  what  is  just  and 
equitable  in  a  judicial  point  of  view,  re- 
gard being  had  to  all  the  circumstiinces  of 
the  case."  Then  he  goes  through  all  the 
circumstances  of  the  case,  and  he  mentions 
the  fact  that  no  business  had  been  trans- 
acted here  from  the  time  of  the  formation, 
except  in  the  sense  of  there  being  an  oflice 
here  and  some  mere  forms  being  gone 
through  of  certain  books  being  kept  which 
were  prescribed  to  be  kept  in  the  office ; 
but  he  found  that  really  in  truth  no  sub- 
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gtantial  busmess  had  been  done  in  this 
country.  Then  he  goes  on — "  When  we 
find  the  deed  in  the  condition  in  which  we 
find  it  here,  and  that  all  the  shares  have 
been  taken  in  the  manner  in  which  they 
here  appear  to  have  been  de  facto  taken-^ 
namely,  a  large  majority  by  persons  whose 
names  do  not  appear  on  the  register  at  all — 
the  Court  of  Chancery  may  well  say  that 
this  is  a  case  in  which,  as  the  Lord  Justice 
observed,  great  injustice  would  be  done  to 
the  creditors  of  the  concern,  and  to  those 
who  might  be  allowed  hereafter  to  become 
creditors,  by  permitting  a  corporation  to 
remain  registered,  and  to  remain  as  a  cor- 
porate body,  which  is  in  the  condition  in 
which  we  find  this  company  to  be.  There- 
fore on  every  ground — not  only  on  the 
ground  of  business  not  having  been  carried 
on  (which  is  one  of  the  things  specified  in 
the  Act)  for  the  term  of  a  year,  but  not 
having  been  sensibly  carried  on  in  fact 
at  any  time  in  this  country,  but  also  from 
the  position  in  which  these  shares  are  now 
found — every  argument  against  the  pro- 
priety of  the  deed,  if  it  fail  to  satisfy  your 
Lordships  that  the  company  is  not  in- 
corporated, is  an  argument  of  course  for 
extinguishing  that  thing  which,  although 
it  has  been  in  form  incorporated,  has  not 
been  incorporated  in  such  a  manner  as  to 
be  effective  for  any  possible  useful  purpose 
for  which  the  Act  of  Parliament  conceded 
the  right  of  incorporation."  That,  I  think, 
justifies  what  I  have  stated  already,  that  at 
any  rate,  so  far  as  Lord  Hatherley  was  con- 
cerned, he  speaks  of  this  company  as  a  sort 
of  miserable  thing  which  had  come  into  ex- 
istence, which  existence  ought  to  be  ter- 
minated as  speedily  as  may  be.  There 
are  other  passages  to  the  same  effect  in  his 
speech.  What  he  refers  to  with  regard  to 
the  shares  is  this :  "  There  were  two 
dasses  of  shares  in  the  company,  one  the 
nominative  shares  " — which  I  understand 
means  the  registered  shares — ''  and  the 
other  shares  to  bearer,  which  at  that  time 
were  not  permitted  by  the  Act  of  Parlia- 
ment." Lord  Colonsay  in  his  speech  says: 
'^  I  think  it  is  difficult  to  look  at  its  his- 
tory, its  mode  of  operation  and  its  whole 
career,  without  feeling  a  strong  moral  con- 
viction that  ihd  objects  in  view  in  bringing 
this  company  into  existence,  and  giving 
it  the  character  and  aspect  of  a  British 
Yoii.  6d.— Ohaho. 
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company,  were  somewhat  of  a  sinister  kind, 
though  what  they  were  we  may  not  be 
able  to  discover."  Then  he  passes  on  to 
observations  of  a  similar  kind,  and  he 
says :  "  The  irr^ularities  in  its  proceed- 
ings, and  the  extraordinary  character 
which  it  has  developed  in  the  course  of 
the  operations  which  have  been  performed, 
appear  to  me  to  be  no  reasons  at  all 
against  applying  the  law  " — that  is,  the  law 
to  wind  up — "  but,  on  the  contrary,  to  be 
reasons  for  giving  effect  to  it."  It  does 
not  appear,  I  should  say,  from  the  state- 
ment of  facts  in  the  reports  of  the  case  in 
the  House  of  Lords,  whether  the  company, 
which  had  been  founded  for  the  promotion 
of  other  companies  in  any  country,  had  or 
had  not  carried  on  business  elsewhere  than 
in  England ;  but  a  passage  was  read  to  me 
from  one  of  the  reports  in  the  Court  below, 
and  it  did  appear  that  they  had  done  some 
business  in  foreign  parts.  Lord  Cairns, 
after  disposing  of  the  question  as  to  the 
incorporation  of  the  company,  says  :  "  But 
then  looking  at  what  happened  afterwards, 
what  we  find  is  this :  we  find  that  in  point 
of  fact  the  company  never  has  traded  in 
this  country,  and  I  think  it  is  a  very 
legitimate  suspicion  to  entertain,  looking 
at  the  matter  by  the  light  of  subsequent 
events,  that  it  was  never  intended  to  trade 
in  this  country."  I  stay  there  for  a  mo- 
ment in  order  to  make  this  observation 
with  regard  to  the  case  before  me.  I 
think  it  was  intended  that  this  company 
should  carry  on  fire  business  in  England, 
subject  of  course  to  the  discretionary  power 
which  the  directors  have  under  the  83rd 
clause.  One  of  the  directors  who  has  not 
been  cross-examined  swears,  and  I  think 
his  testimony  is  entitled  to  credit,  that  it 
is  intended  to  carry  on  business  here  when 
circumstances  are  such  as  in  the  opinion 
of  the  directors  will  justify  their  com- 
mencing business  here.  Then  Lord  Caiiiis 
proceeds  to  say  :  "  We  find  that  this  pro- 
vision in  the  articles  to  which  I  have 
referred  (which  I  have  termed  an  irregu- 
larity) has  been  largely  acted  upon,  and 
that  great  numbers  of  the  shares  in  the 
company  (the  &r  larger  proportion)  are  held 
by  persons  whose  names  have  never  been 
brought  on  the  register ;  that  is  to  say,  the 
holders  have  not  been  brought  upon  the 
register :  they  are  holders  of  shares  pay- 
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able  to  bearer  which  have  been  dealt  with 
as  such,  and  a  great  proportion  of  what 
ought  to  have  been  the  capital  of  the  com- 
pany is,  as  I  understand  it,  outstanding 
upon  these  particular  shares." 

Then  come  the  passages  upon  which 
reliance  has  chiefly  been  placed  by  the 
counsel  for  the  petitioner.  "Then  the 
fifth  is  " — that  is,  the  5th  sub-section  of 
section  79 — "whenever  the  Court  is  of 
opinion  that  it  is  just  and  equitable  that 
the  company  should  be  wound  up.  I  do 
not  stay  to  consider  whether  the  second 
head  literally  and  in  terms  meets  the 
present  case" — that  is,  the  clause  as  to 
commencing  business — "  that  is  to  say,  I 
do  not  stop  to  consider  whether  a  company 
incorporated  for  trading  in  England  and 
abroad — which  does  trade  abroad  I  will 
suppose,  but  does  not  trade  in  England — is 
a  company  which  does  not  commence  busi- 
ness within  a  year  from  its  incorporation, 
within  the  meaning  of  the  second  head." 
I  understand  Lord  Cairns  to  be  saying 
there,  that  that  is  the  question  which  he 
does  not  propose  to  decide.  "  But  the  se- 
cond head  appears  to  me  to  throw  a  very 
strong  light  upon  the  principles  upon  which 
the  Court  should  act  in  dealing  with  the 
company  under  the  fifth  head,  for  it  is  by  no 
means  unfair  to  say  that  it  was  intended 
to  cover,  at  all  events,  cases  ejusdem  ge- 
neris with  those  which  are  found  in  the 
former  heads.  Beyond  all  doubt,  it  ap- 
pears to  me  that  this  company  has  brought 
itself  entirely  within  the  spirit  of  the  second 
head,  and  within  the  words  of  the  fifth. 
Having  regard  to  what  is  the  spirit  of  the 
second,  whether  you  can  assert  of  this  com- 
pany absolutely  that  it  has  not  traded  at  all 
within  twelve  months,  I  do  not  know  " — 
again,  he  will  not  decide  that  question — 
"  but  I  am  quite  sure  it  has  not  traded 
within  the  meaning  of  the  Act  of  Parlia- 
ment, for  it  has  not  traded  in  England." 
No  doubt  that  passage,  which  is  in  this  case 
but  a  dictum^  does  stand  somewhat  in  the 
way  of  the  conclusion  which  I  have  ar- 
rived at;  but  reading  the  whole  judgment 
together,  as  I  think  I  ought  to  do,  I  under- 
stand as  the  result  that  Lord  Cairns  does 
not  decide  the  question  whether,  where  the 
business  of  the  company  can  be  legitimately 
carried  on  both  abroad  and  in  England, 
and  it  carries  on  business  abroad  only,  that 


is  not  a  trading  or  carrying  on  business 
within  the  meaning  of  the  Act.  He  goes  on 
immediately  to  say,  "  And,  moreover,  wher- 
ever it  is  trading,  it  is  a  company  which 
is  now  going  on,  and  dealing  with  those 
shares  to  which  I  have  referred,  the  shares 
payable  to  bearer,  in  a  manner  entirely 
repugnant  to  the  spirit  of  the  Act  of  Par- 
li^ent.  Therefore,  it  seems  to  me,  it  is 
exactly  one  of  those  cases  where,  even  if 
we  had  not  the  case  of  a  creditor  coming 
forward  and  alleging  non-payment  of  his 
debt,  it  would,  under  the  other  powers  of 
the  section,  be  just  and  equitable  that  the 
company  should  be  wound  up,  because  it 
is  a  company  not  trading  in  this  country  " 
— he  puts  that,  therefore,  as  one  ground 
only — "and  because" — ^which  is  another 
ground — "  it  is  a  company  dealing  with 
its  shares  in  a  manner  calculated  to  mis- 
lead the  public,  and  defeat  the  just  rights 
of  creditors,  and  therefore  that  it  should  be 
put  an  end  to." 

Desiring  to  ascertain  truly  and  fairly 
the  meaning  of  Lord  Cairns'  opinion  on 
this  subject,  I  think  there,  that  though 
he  relies  on  the  non-trading  in  this  country, 
he  does  not  rely  on  that  as  a  ground  dis- 
tinct in  itself,  but  he  puts  that  in  connec- 
tion with  the  dealing  with  the  shares  in  a 
manner  calculated  to  mislead  the  public, 
and  says,  arguing  from  what  may  be  called 
the  fair  spirit  of  the  clause,  as  to  the 
commencement  of  business,  the  case  is 
brought  within  the  letter  of  the  "just  and 
equitable  "  clause  of  the  79th  section.  That 
is  borne  out  by  the  next  paragraph.  I 
need  not  read  it,  but  the  substance  of  it  is 
that  he  puts  forward  the  whole  of  that  case 
as  the  case  upon  which  it  would  be  fit  for 
the  Court  to  wind  up  the  company ;  and 
then,  at  the  end  of  his  speech,  he  refers  to  the 
hostQe  observations  which  had  been  made 
in  regard  to  the  company,  both  with  rela- 
tion to  its  first  coming  into  existence  and 
to  its  existence  after — to  use  Lord  Hather- 
ley's  term  in  the  earlier  part  of  his  speech — 
it  had  been  bom,  in  justifying  the  order 
which  Lord  Justice  GiflEard  had  made. 

I  have  gone  through  that  ease  at  some 
length,  because  I  consider  it  only  right  and 
respectful  to  the  House  of  Lords,  sitting  as 
I  do  here,  to  consider  the  speeches  of  the 
noble  Lords  carefully.  I  have  done  that 
to  the  best  of  my  ability,  and  1  think  I 
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should  not  be  justified  in  making  an  order 
to  wind  up  this  company  on  the  sole  ground 
that  it  has  not  carried  on  substanti^ly 
business  in  this  country.  Of  course,  the 
case  which  I  have  to  deal  with,  as  I  have 
already  pointed  out,  is  entirely  distinguish- 
able from  the  one  which  the  House  of 
Lords  dealt  with.  I  rely  to  a  great  ex- 
tent on  the  83rd  article,  which,  as  I  said 
before,  gives  a  discretionary  power  to  the 
directors,  and  which  the  directors  appear 
to  me  to  have  exercised  honestly,  and  for 
the  general  benefit  of  the  company. 

The  result^  therefore,  is  that  the  petition 
falls. 
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Fry,  J.  y 

1882.      >  BRISTOW  V,  MASEFIELD. 

Nov. 


Will — Construction  —  Residue — Incorir 
aistent  Gifts. 

A  testator  ga/ve  his  residue  upon  ex- 
haustive trusts  for  his  daughters,  sons  and 
a  granddaughter  in  unequal  shares,  and 
made  a  second  residuary  gift  in  favour  of 
ike  same  persons  in  equal  shares : — Held, 
th(U  the  first  gift  must  prevail. 

After  a  direction  to  pay  debts,  funeral 
and  testamentary  expenses,  and  making 
certain  specific  bequests,  the  will  of  Wil- 
liam Bristow,  the  younger,  was  as  follows : — 

"  And  as  to  all  the  rest,  residue  and  re- 
mainder of  my  real  and  personal  estate,  I 
give,  devise  and  bequeath  the  same  unto 
my  trustees  hereinafter  named  or  the  sur- 
vivor or  survivors  of  them,  their  or  his 
heirs  and  assigns,  upon  the  trusts  following : 
that  is  to  say,  upon  trust  in  the  first 
place  to  pay  to  my  said  daughter  Betsy 
Agnes  Bristow "  (meaning  thereby  the 
plaintiff),  "immediately  or  as  soon  as 
convenient  after  my  decease,  the  sum  of 
one  hundred  pounds  sterling  for  her  sole 
and  separate  use  and  benefit;  and  as  to 
the  remainder  of  my  real  and  personal  es- 
tate, I  direct  my  said  trustees,  their  heirs 


or  assigns,  to  sell  and  convert  such  part 
thereof  as  shall  not  consist  of  money  into 
money,  either  by  public  sale  or  private 
contract,  and  to  divide  the  whole  of  the 
proceeds  arising  therefrom  (after  payment 
of  all  expenses)  into  four  equal  parts,  and 
divide  three  of  such  parts,  together  with 
three-fourths  of  such  portion  of  my  personal 
estate  not  previously  disposed  of  as  shall 
consist  of  money,  equally  between  my  three 
daughters,  Betsy  Agnes  Bristow,  Maud 
Mary  Bristow  and  Martha  Bristow,  share 
and  share  alike  as  tenants  in  common ;  and 
in  the  event  of  either  of  my  said  daughters 
dying  before  this  trust  is  fully  carried  out 
and  satisfied,  then  the  survivors  or  survivor 
shall  be  entitled  to  their  or  her  deceased 
sister's  share,  and  in  case  of  the  whole  of 
my  daughters  so  dying  as  aforesaid,  then 
this  bequest  shall  be  equally  divided  be- 
tween my  sons  and  granddaughter  herein- 
after named,  or  the  survivors  or  survivor 
of  them,  their,  his  or  her  heirs  and  assigns: 
Provided  always,  and  it  is  my  will,  that  in 
the  event  of  either  of  my  said  daughters 
dying,  being  married  and  leaving  lawful 
issue,  such  issue  shall  be  entitled  to  his, 
her  or  their  deceased  parent's  share  as 
tenants-in-common,  anything  hereinbefore 
contained  to  the  contrary  notwithstanding ; 
and  as  to  the  remaining  one-fourth  share  of 
the  proceeds  of  my  real  and  personal  estate 
as  aforesaid,  I  direct  my  said  trustees  to 
divide  the  same  equally  between  my  three 
sons,  namely,  Harry  Bristow,  Charles 
Edward  Bristow  and  Arthur  Bristow, 
and  my  granddaughter  Bessie  Bristow, 
daughter  of  my  late  son  William  Griffiths 
Bristow,  or  the  survivor  or  survivors  of 
them  and  the  lawful  issue  of  such  as  may 
be  dead,  in  the  same  manner  as  is  before 
directed  in  the  case  of  my  daughters,  and 
should  there  be  no  survivor  or  lawful  issue 
I  direct  that  the  whole  of  this  bequest 
shall  pass  to  my  daughters  in  the  manner 
above  directed,  their  heirs  and  assigns: 
Provided  always,  and  it  is  my  will,  that 
in  the  event  of  any  or  either  of  my  children 
or  my  said  granddaughter  not  having  at- 
tained the  age  of  twenty-one  years  at  the 
time  when  the  above  bequests  shall  be- 
come payable,  my  said  trustees  shall  have 
power  to  exercise  their  discretion,  with 
the  concurrence  of  my  said  daughter 
Betsy  Agnes  Bristow,  aa  to  the  best  manner 
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in  which  such  child  or  childien's  share  or 
shares  shall  he  paid  or  applied  for  his,  her 
or  their  i^espective  benefit ;  and  as  to  all  the 
rest,  residue  and  remainder  of  my  real  and 
personal  estate  of  which  I  may  die  pos- 
sessed, I  give,  devise  and  bequeath  the 
same  to  the  whole  of  my  said  children, 
sons,  daughters  and  granddaughter,  or  the 
survivors  of  them,  their  heirs  and  assigns, 
share  and  share  alike  as  tenants-in- 
oommon." 

The  testator  died  in  August,  1881. 
The  action  was  brought  to  determine  which 
of  the  residuary  gifts  was  to  prevail.  The 
plaintiff  was  the  testator's  daughter,  Betsy 
Ann  Bristow,  executrix  of  the  will,  and 
the  defendants  were  executors  with  her. 
She  claimed  a  declaration  that  she  was 
entitled  to  a  fourth  of  the  residue,  and  in 
addition  to  the  legacy  of  100^. 

The  defendants  demurred. 

S.  H,  Decmey  for  the  demurrer. — The 
rule  in  construing  wills  where  there  are 
two  inconsistent  clauses  is  that  the  latter 
is  to  prevail — Ulrick  v.  Litchfidd  (1),  Coke 
on  Littleton  (2)  and  Jarman  on  WtUa  (3). 
It  had  been  held  that  where  there  was 
an  absolute  residuary  legacy  and  a  sub- 
sequent residuary  gift  the  latter  was  to 
take  effect  in  case  of  lapse  only,  as  in 
KUvington  v.  Parker  (4)  and  In  re  Jessop 
(5) ;  a  distinction  was  taken  in  the  latter 
case  between  such  a  case  as  this ;  and  here 
the  two  clauses  cannot  be  reconciled  in 
such  way,  for  the  first  provision  provides 
for  every  event,  so  that  there  can  be  no 
lapse. 

Under hiUf  for  the  statement  of  claim. — 
The  rule  in  Ulrick  v.  Litchfield  (1)  does  not 
apply  where  there  are  two  residuaiy  gifts. 
The  Court  will  not  defeat  an  express  gift  or 
hold  any  part  of  a  will  to  be  nugatory 
if  a  reasonable  construction  can  otherwise 
be  put  on  the  words.  The  second  resi- 
duary gift  is  only  to  sweep  in  anything 
that  may  by  any  chance  or  possibility  not 
be  disposed  of.  It  would  manifestly  de- 
feat the  intention  of  the  testator  if  the 
careful  provision  he  made  for  his  family 

(1)  2  Atk.  372. 

(2)  p.  112  (J). 

(3)  4th  ed.  p.  472. 

(4)  21  W.R.  121. 

(5)  11  Ir.  Chanc.  424, 


by  the  first  residuary  gift  were  to  be  ab- 
rogated.    The  matter  is  really  settled  by 
authority — Kilvington  v.   Parker  (4)  and 
Davis  V.  Bennett  (6). 
R,  H,  Deane  replied. 

Fry,  J. — The  question  is  whether  the 
last   residuary   bequest  extinguishes  and 
puts  an  end  to  the  first.     If  I  were  to  con- 
strue the  will  to  the  effect  that  it  does,  I 
have  no  doubt  I  should  be  defeating  the 
deliberate  intention  of  the  testator.     It  is 
impossible  to  state  the  provisions  I  have 
referred  to  without  seeing  that  the  testator 
has  made  an  anxious  and  exhaustive  divi- 
sion of  his  property  by  the  first  gift,  and  it 
is  difficult  to   suppose  that  the  testator 
intended  to  defeat  that  by  the  last  clause. 
I  think  the  last  clause  may  and  ought  to 
have  this  signification,  that  it  is  intended 
to  operate  if  in  any  case  there  should  be 
anything  over.      The  testator  may  have 
thought  that  in  some  possible  event  there 
might  be  something  undisposed  of  which 
he  intended  to  sweep  in,  and  in  my  view 
that  is  what  he  did.     It  appears  that  that 
is  consistent  with  the  case  of  Kilvington  v. 
Parker  (4)  and  the  earlier  case  of  Davis 
V.   Bennett  (6)  before  the  Master  of  the 
Rolls.     It  is  quite  true  that  that  was  an 
appointment  of  residuary  legatees.     How 
does  that  differ  from  such  a  disposition  as 
this,  only  in  that  there  is  less  intention  and 
meaning  shewn  than  in  an  elaborate  dis- 
position.     I    find  here  that   the  earlier 
disposition  expresses  more  care  and  anxiety 
than  the  later,  it  is  more  artificial  and 
elaborate,  and  ought  to  prevail.     The  result 
is,  the  demurrer  must  be  overruled.    The 
costs  to  be  paid  out  of  the  estate. 


Solicitors — Emmet,    Son    &,    Stabbs,    for   all 

parties. 


(6)  30  Beav.  226. 
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In  re  the  milan  tramways 
company;  ex  parte  theys. 


Company — Winding-up — Set-off —  As- 
signment  oj  Chose  in  Action — Debt  or 
Damages — Rules  of  Court,  1875,  Order 
XIX.  rule  3. 

T,  purchased  some  debts  due  by  a  com- 
pany from  H,y  who  purchased  them  from 
the  original  creditors.  Before  the  debts  were 
aligned  to  T.  the  liquidator  took  out  a 
summons  in  the  winding-up  of  the  company 
to  make  H.  liable  for  a  misfeasance,  and 
subsequently  to  the  assignment  an  order 
was  made  that  U.,  who  was  an  original 
director  of  the  company,  should  pay  the 
liquidator  2,000/.,  "  the  nominal  value  of 
the  eighty-fioe  shares  in  the  company  re- 
ceived by  H.from  the  promoter  of  the  com^ 
pany  " : — Held,  that  as  the  company  had 
elected  to  take  the  value  of  the  shares,  their 
claim  against  H,  was  not  a  debt  but 
damages,  and  that  therefore  the  2,000/. 
ooiUd  not  be  set  off  against  the  dividends 
paiyable  to  T.  in  respect  of  the  debts. 

Rule  3  of  Order  XIX,,  Rules  of  Court, 
1875,  is  only  a  rule  of  procedure,  and  was 
not  intended  to  give  rights  against  third 
persons  which  did  not  exist  before.  It 
was  held,  therefore,  not  to  affect  the  ques- 
tion of  set-off, 

Adjonmed  summons. 

This  was  a  summbns  taken  out  by 
Alfred  Theys,  asking  that  the  dividends  on 
certain  debts  due  from  the  company  might 
be  paid  to  him.  These  debts  were  due  to 
various  creditors,  and  were  assigned  by 
them  to  a  Mr.  Hutter,  by  several  assign- 
ments between  the  29th  of  October,  1879, 
and  the  20th  of  December  in  that  year. 

Hutter  was  also  entitled,  as  mortgagee, 
to  a  claim  which  one  Greenhill  had  against 
the  company. 

On  the  12th  of  January,  1877,  the  com- 
pany was  ordered  to  be  wound  up. 

On  the  5th  of  February,  1880,  the 
official  liquidator  took  out  a  summons 
against  Hutter  (who  was  one  of  the 
original  directors  of  the  company)  under 
section  165  of  the  Companies  Act,  1862, 
for  damages  for  a  misfeasance. 

On  the  25th  of  February,  1880,  Hutter 
MBigned  for  value  aU  the  claims  which  he 


had  against  the  company  to  the  applicant 
Theys.  Notice  of  this  assignment  was 
given  to  the  liquidator  on  the  next  day, 
the  26th  of  February,  and  also  to  Green- 
hill  ;  and  Theys,  in  an  affidavit  made  by 
him,  swore  that  at  the  time  of  the  assign- 
ment he  was  not  aware  of  any  claim  or 
demand,  at  law  or  in  equity,  on  Hutter 
in  respect  of  the  matters  so  assigned  to 
him,  or  any  incumbrance  thereon. 

On  the  31st  of  May,  1880,  Theys  took 
out  a  summons  to  be  admitted  as  a  creditor 
in  respect  of  these  claims  in  the  place  and 
stead  of  the  other  creditors.  On  the  28th 
of  July,  1880,  an  order  was  made  on  the 
summons  for  misfeasance  against  Hutter, 
for  payment  by  him  to  the  official  liquidator 
of  a  sum  of  2,000/.,  "  the  nominal  value  of 
the  eighty-five  shares  in  the  company  re- 
ceived by  Hutter  from  Charles  Bernard, 
the  promoter  of  the  company."  The  ground 
of  the  order  was  that  these  shares  were  a 
bribe  from  Bernard  to  Hutter. 

On  the  4th  of  August,  1881,  the  divi- 
dends on  the  debts  claimed  by  Theys, 
amounting  to  \\s,  in  the  pound,  were 
ordered  to  be  paid  into  Court  to  a  sepa- 
rate account. 

On  the  27th  of  October,  1881,  Theys 
took  out  the  present  summons,  asking 
that  the  dividends  should  be  paid  to  him. 
This  application  was  opposed  by  the  official 
liquidator,  who  contended  that  he  was 
entitled  to  set  off  against  the  amount  due 
to  Theys  the  2,000Z.  for  which  he  had 
obtained  an  order  against  Hutter. 

Beddall  {W,  Pearson,  Q.C,  with  him), 
for  the  applicant. — The  claim  of  the  com- 
pojiy  against  Hutter  was  a  claim  for 
damages  and  not  a  debt,  and  cannot 
therefore  be  the  subject  of  set-off.  But 
even  if  it  were  a  debt,  it  could  not 
be  set  off  as  against  Theys.  The  Judica- 
ture Act,  1875,  s.  25,  sub-s.  6,  preserves 
all  existing  equities,  so  that  the  present  is 
in  effect  the  case  of  an  assignment  of  an 
equitable  right  to  a  legal  chose  in  action, 
and  the  only  equities  to  which  such  an 
assignee  is  subject  are  those  between  the 
debtor  and  the  original  creditor.  An  as- 
signee of  a  legal  cliose  in  action  is  subject 
to  any  equity  between  the  assignor  and 
the  original  debtor  j  but  the  assignee  of  an 
equitable  right  to  a  legal  chose  in  action 
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is  not  subject  to  any  equities  between  the 
assignor — the  person  who  has  only  an 
equitable  right — and  the  original  debtor. 
In  equity  i£iere  is  no  restraint  on  assign- 
ment, and  a  person  who  acquires  an  equit- 
able right  for  value  without  notice  has  an 
absolute  right.  If  it  were  otherwise,  in 
every  case  of  a  sale  of  a  debt  it  would  be 
necessary  for  the  purchaser  to  enquire 
not  merely  as  to  the  equities  between  the 
debtor  and  the  original  creditor,  but  also 
as  to  any  equities  between  the  debtor  and 
any  person  through  whose  hands  the  debt 
passed.  Suppose  Theys  had  been  driven 
to  assert  his  right  by  action,  he  would 
have  sued  not  in  the  name  of  Hutter,  but 
in  the  names  of  the  original  creditors,  and 
the  official  liquidator  could  not  have  set 
up  as  a  defence  that  he  had  a  claim  against 
a  third  person. 

W.  F,  Robinson^  Q.C,  and  Northniore 
Laiorence,  for  the  official  liquidator. — The 
mere  fact  that  the  amoimt  of  the  claim 
against  Hutter  was  unliquidated  will  not 
prevent  its  being  the  subject  of  set-off.  In 
re  The  South  Blackpool  Hotel  Company; 
ex  parte  James  (1)  is  an  authority  to  that 
effect.  Moreover,  by  virtue  of  the  Judi- 
cature Act  and  Bules  of  Court,  1875, 
Order  XIX.  rule  3,  it  is  competent  to  a 
party  to  set  off  any  right  or  claim,  whether 
such  set-off  sound  in  damages  or  not 
Therefore,  if  Hutter  had  brought  an  action 
against  the  liquidator,  this  claim  might 
have  been  set  off,  and  whatever  set-off 
exists  against  Hutter  exists  against  Theys 
as  his  assignee.  In  re  The  China  Steam- 
ship Company;  ex  parte  Mackenzie  (2) 
decides  that  after  a  winding-up  a  debt  can 
only  be  assigned  subject  to  future  calls, 
and  is  an  authority  in  our  favour  on  the 
second  point.  They  referred  also  to  Young 
V.  KiU^in  (3). 

BeddaUy  in  reply. — In  In  re  The  South 
Blackpool  Hotel  Company  ;  ex  parte  James 
{\)  the  claim  allowed  to  be  set  off  was  a 
aebt.  Order  XIX.  rule  3,  is  merely  a 
rule  of  procedure,  and  not  intended  to 
affect  existing  rights.    Hutter  never  would 

(1)  38  Law  J.  Rep.  Cbanc.  616 ;  Law  Rep.  8 
£q.  225. 

(2)  38  Law  J.  Rep.  Chanc.  199 ;  Law  Rep.  7 
Eq.  240. 

(3)  47  Law  J.  Rep.  Kxch.  579 ;  Law  Rep.  3 
Kx.  D.  127. 


have  brought  an  action.  The  action  would 
have  been  in  the  name  of  the  original 
creditors. 

Cur,  adv,  vuU, 

Kay,  J.  (on  Nov.  11),  stated  the  facts 
as  above  set  out,  and  continued  as  follows  : 
— The  liquidator  resists  the  application  of 
Mr.  Theys,  upon  the  ground  that  he  is,  as 
he  insists,  entitled  to  set  off  the  2,000^. 
for  which  he  has  obtained  an  order  against 
Hutter.     But  this  order  was  not  obtained 
until  long  after  the  assignment  by  Hutter 
to  Theys  and  the  notice  of  that  assignment 
given  to  the  liquidator.      Assuming  that 
what   the  liquidator  has  recovered  was 
damages  and  not  a  debt,  there  was  not,  at 
the  date  of  the  assignment  and  of  the 
notice,  any  right  of  set-off  either  at  law 
or  in  equity.     Was  then  the  2,000/.  re- 
covered damages  ?     It  was  recovered,  as  I 
understand,  by  a  summons  under  section 
165  of  the  Companies  Act,  1862,  and  was, 
according  to  the  order  of  liie  28th  of  July, 
1880,  "the  nominal  value  of  eighty-five 
shares  in  the  company  received  by  Hutter 
from  Charles  Bernard,  the  promoter  of  the 
company."     The  ground  of  the  order,  I 
presume,  was  that  this  was  in  the  nature 
of  a  bribe,  which  it  was  a  misfeasance  on 
Hutter's  part  to  receive.     According  to 
In  re  The  CaerphiUy  Colliery  Compamy ; 
PearsorHs  Case  (4),  the  right  of  the  com- 
pany was  to  elect  whether  they  would 
take  the  shares  and  their  proceeds  if  they 
had  increased  in  value,  or  the  value  of 
them  at  the  time  when  they  were  presented 
to  him.    The  company  have  elected  to  take 
the  value.     This  was  not  moneys  in  his 
hands.     I  am  not  informed  whether  he 
ever  had  any  of  the  value  of  these  shares  in 
the  shape  of  money,  but  if  he  had  I  must 
suppose  it  was  less  than  what  the  company 
have  elected  to  take.     As  they  have  not 
taken  the  specific  shares,  it  seems  to  me 
that  the  company  have  insisted  on  their 
right  to  damages  or  compensation,  and  that 
the  2,000Z.  was,  in  the  strictest  sense  of 
the  word,  damages  and  not  a  debt. 

If  this  be  so,  then,  taking  the  assignment 
to  be  subject  to  equities,  it  seems  to  me  that 
there  was  no  equity  to  which  it  could  be  made 
subject.     This  is  not  the  case  of  a  liability 

(4)  46  Law  J.  Rep.  Chanc.  389 ;  Law  Rep.  6 
Ch.  D.  336. 
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for  a  call  made  in  the  winding-up,  which, 
according  to  Ex  parte  Mackenzie  (2), 
constitutes  a  debt  from  the  time  of  the 
commencement  of  the  winding-up,  but  the 
case  seems  to  me  to  fall  entirely  within 
the  dedsion  in  Watson  v.  The  Mid  Wales 
Railway  Company  (5),  where  it  was  held 
that  neither  at  law  nor  in  equity  would  a 
set-off  be  allowed  against  the  assignee  of 
an  equitable  chose  in  action  of  a  debt 
<<  arising  between  the  original  parties  sub. 
sequently  to  the  notice  of  assignment  out 
of  matters  not  connected  with  the  debt 
claimed,  nor  in  any  way  referring  to  it." 

An  argument  which  I  must  specially 
notice  is,  that  since  the  Judicature  Act, 
under  Order  XIX.  rule  3,  a  defendant  in 
an  action  may  "  set  off  or  set  up,  by  way 
of  counter-claim  against  the  claims  of  the 
plaintiff,  any  right  or  claim,  whether  such 
set-off  or  counter-claim  sound  in  damages  or 
not ; "  and  that  consequently  the  liquidator 
has  now  this  right  of  set-off,  even  though 
he  might  not  have  had  it  before  that 
statute. 

In  my  opinion,  that  rule  was  not  in- 
tended  to  give  rights  against  third  persons 
which  did  not  exist  before,  but  is  a  rule  of 
procedure,  designed  to  prevent  the  neces- 
sity of  bringing  a  cross-action  in  all  cases 
where  the  counter-claim  may  conveniently 
be  tried  in  the  original  action. 

Section  25,  sub-section  6,  of  the  Judi- 
cature Act  of  1875,  making  debts  assign- 
able at  law,  preserves  **  all  equities  wMch 
would  have  been  entitled  to  priority  over 
the  right  of  the  assignee  if  that  Act  had 
not  passed,''  and  it  therefore  does  not 
affect  the  question  which  I  have  had  to 
decide. 

The  summons  of  Theys  must  be  allowed 
with  costs.  The  liquidator  may  take  his 
costs  out  of  the  estate. 


Solicitors — Lnmley  &  Lnmley,  for  applicant; 
Yallance  k  YaJlance,  for  the  liquidator. 
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(6)  36  Law  J.  Bep.  C.P.  286 ;  Law  Bep.  2 
OF.  098. 


[IN  THE  COURT  OF  APPEAL.] 
Jessel,  M.R.*^  In    re  the  Indian,  kino- 
Cotton,  L.J.  I        STON      AND      SANDHURST 

1882.        f     GOLD    mining   company 
Nov.  10.    J      (limited). 

Practice — Appeal — Security  for  Costs^^ 
Belay, 

As  a  general  rule  an  application  for 
security  for  costs  of  an  appeal  must  he 
m>ade  within  a  reasonable  time,  and  if 
made  after  the  appeal  is  in  the  paper  u)Ul 
be  too  laie, 

A  motion  for  security  for  the  costs  of  an 
interlocutory  appeal  (t/te  appellant  being 
out  of  the  jurisdiction)  and  the  appeal 
itself  came  into  the  paper  the  sams  day. 
It  appeared  that  the  hearing  of  the  motion 
for  security  had  been  delayed  in  conse- 
quence of  the  Court  not  having  sat  to  hear 
such  applications : — 

Held,  that  under  the  circumstances  the 
application  must  be  granted. 

In  this  ease  a  petition,  which  had  been 
presented  to  wind  up  the  company,  alleged 
fraud  against  the  promoters  of  the  com- 
pany. Thereupon  J.  Ryan,  one  of  the 
promoters,  applied  to  have  his  name  struck 
out  of  those  paragraphs  of  the  petition 
which  contained  the  allegations  of  fraud. 
His  application  was  heard  and  dismissed 
very  shortly  before  the  Long  Vacation,  and 
he  gave  notice  of  appeal  for  the  2nd  of 
November. 

J.  Ryan  being  out  of  the  jurisdiction, 
the  respondents  to  the  appeal  gave  the 
usual  notice  of  motion  for  security  for 
costs  for  the  8th  of  November,  a  Wednes- 
day, being  a  day  on  which  the  Court  of 
Appeal  usually  heard  such  applications. 
The  Court,  however,  did  not  hear  inter- 
locutory appeals  or  original  motions  on  the 
8th  of  November,  but  on  the  10th  of 
November,  on  which  day  J.  Ryan's  ap- 
peal stood  seventh  in  the  paper. 

Seward  Brice,  for  the  application. 

Burton  Buckley,  for  J.  Ryan,  contended 
that  the  application  was  made  too  late,  as 
Ryan's  appeal  was  in  that  day's  paper — 
Gra/nt  v.  La  Ba/nque  Fra/nco-Egyptienne 
(1). 

(1)  47  Law  J.  Bep.  C.P.  41 
C.P.  D.  143. 
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Jessel,  M.E. — I  am  of  opinion  that 
this  application  must  be  granted ;  but  it 
is  not  out  of  any  desire  to  encourage  these 
applications,  for  they  are  not  to  be  en- 
couraged. I  feel  sure  that  Lord  Justice 
James,  in  the  case  of  Grcmt  v.  La  Banqtbe 
FrancO'Egyptienne  (1),  did  not  intend  to 
lay  down  any  general  rule  which  would 
fetter  the  discretion  of  the  Court  upon 
subsequent  occasions.  I  quite  agree  that 
in  that  case  the  application  was  made  too 
late.  No  doubt  a  party  who  desires  to 
obtain  security  for  the  costs  of  an  appeal 
must  give  his  notice  with  reasonable 
promptness ;  and,  as  a  general  rule,  if  he 
allowed  the  appeal  to  come  into  the  paper 
before  making  his  application,  he  will 
be  too  late.  But  in  the  case  of  an  in- 
terlocutory appeal  that  cannot  be  always 
avoided,  because  the  Court  often  has  the 
interlocutory  appeals  so  well  in  hand  that 
they  sometimes  come  into  the  paper  in 
the  very  week  in  which  the  application 
is  made ;  so  that  to  lay  down  an  absolute 
rule  would,  in  some  cases,  entirely  defeat 
the  rule  as  to  giving  security.  It  is  said 
that  notice  for  security  might  have  been 
given  for  the  2nd  of  November.  But 
everybody  knows  that  no  substantial  busi- 
ness is  taken  on  that  day,  and  it  has  never 
been  held  to  be  unreasonable  delay  not  to 
give  these  notices  in  the  Long  Vacation. 
Therefore  in  this  case  there  is  no  evidence 
of  delay.  Then  it  is  said  that  the  appeal 
is  actually  in  to-day's  paper.  But  if  the 
Court  had  taken  appeal  motions,  as  usual, 
on  the  8th  of  November,  this  motion  for 
security  would  have  been  heard  that 
day,  whilst  the  appeal  would  not  have 
been  in  the  list  for  that  day;  for 
it  stands  seventh  in  to-day's  list,  and 
the  practice  of  the  Court  is  to  put  only 
eight  interlocutory  appeals  into  the  paper, 
and  some  have  been  disposed  of  since  the 
8th  of  November.  Therefore  it  was  the 
act  of  the  Court  which  delayed  this  appli- 
cation for  security  coming  on  before  the 
appeal  got  into  the  paper.  The  appellant, 
as  he  was  out  of  the  jurisdiction,  knew 
very  well  that  he  might  be  called  upon  to 
give  security  at  any  time,  and  that  he 
could  not  resist  it.  Therefore,  under  the 
circumstances,  I  am  of  opinion  that  the 
applicant  has  not  disregarded  the  rule  that 
be  must  come  within  a  reasonable  time. 


The  usual  security  must  be  given,  and  the 
appeal  stayed  in  the  meantime. 

Cotton,  L.J.,  concurred. 


Solicitors — W.  B.  Stjer,  for  applicant;  Link* 
later  &  Co.,  for  appellant. 


E80N,  J.") 
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Pearson,  J. 
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CLARKE  V.  TORKE. 


Fraudulent  Representation — Cause  of 
Action — Action  for  Damages — Judgment 
in  County  Court — Second  Action  for  Sul)- 
sequent  Damages, 

The  plaintiffs  ths  lessee  of  a  farm,  h'ought 
an  action  m  the  County  Court  a>gavnst  the 
defendant,  the  lessor,  for  damages  for  the 
loss  sustained  by  reason  of  the  fraudulent 
representation  of  the  defendant  thai  the 
farm  was  thoroughly  drained;  and  in 
July,  1880,  obtained  judgment  for  50^. 
and  costs. 

In  March,  1881,  the  plaintiff  brought 
this  action  against  the  defendant  for  dam- 
ages for  the  loss  sustairUd  since  the  com- 
menomterU  of  the  County  Court  action  by 
reason  of  sv/chfraudulerU  representation : — 

Held,  that  the  plaintiff^ s  cause  ofa^ion 
was  completely  exliausted  by  tlie  judgment 
of  July,  1880  ;  and  action  dismissed  with 
costs. 

Trial  of  action. 

This  was  an  action,  brought  by  Kichard 
Clarke,  a  farmer,  against  Joseph  Yorke, 
his  landlord,  claiming  damages  for  the 
loss  sustained  by  the  plaintiff  since  the 
28th  of  May,  1880  (the  day  of  the  com- 
mencement of  an  action  in  the  County 
Court),  by  reason  of  the  fraudulent  repre- 
sentations made  by  the  defendant  as  to  the 
drainage  of  the  farm. 

On  the  11th  of  June,  1876,  the  defen- 
dant caused  the  following  advertisement 
to  be  inserted  in  BeWs  Weekly  Mes- 
senger : — 

''  To  be  let,  a  tithe  free  farm,  with  good 
house  and  suitable  buildings,  consisting  of 
152a.  of  arable  land,  149a.  meadow  pas- 
ture and  orchard  land,  together  with  two 
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cottages  and  gardens,  the  whole  thoroiighly 
drained,  bounded  by  good  roads,  about 
three  miles  from  Tewkesbury  .  .  .  ." 

The  plaintiff  took  possession  of  the  farm 
in  March,  1877 ;  and  on  the  7th  of  De- 
cember, 1877,  executed  a  counterpart  lease 
thereof  for  a  term  of  fourteen  years  at  a 
rent  of  500/.  a  year. 

The  plaintiff  alleged  that,  in  the  spring 
of  1878,  he,  for  the  first  time,  discovered 
Uiat  the  drains  on  some  parts  of  the  farm 
were  extremely  defective,  and  that  other 
parts  were  wholly  undrained ;  and,  being 
unable  to  obtain  any  redress  from  the 
defiandant  in  respect  of  the  want  of  drain- 
age, on  the  28th  of  March,  1880,  com- 
menced an  action  in  the  County  Court  of 
Gloucestershire  for  damaces  sustained  by 
him  by  reuon  of  the  8^dXepi«flentation 
as  to  drainage. 

On  the  30th  of  July,  1880,  the  County 
Court  action  came  on  for  trial.  At  the 
trial  the  plaintiff  applied  to  the  defendant 
to  waive  the  limit  of  jurisdiction  of  the 
County  Court,  which  the  defendant  refused 
to  do.  The  plaintiff  thereupon  abandoned 
all  his  claim  for  damages  beyond  50/., 
and  amended  his  '' particulaj:^.''  The 
amended  particulars  were  as  follows : 
"  To  damages  sustained  by  the  plaintiff  by 
reason  of  the  defendant  having  falsely  and 
fraudulently  represented  to  the  plaintiff 
that  the  whole  of  a  certain  farm  and  land, 
known  as  the  Mitre  Farm,  was  thoroughly 
drained,  whereby  the  plaintiff  was  induced 
to  become  tenant  to  tiie  defendant  of  the 
said  farm  and  lands  and  to  take  a  lease 
thereof  from  the  defendant,  and  sustained 
loss  (after  deducting  from  such  loss  the 
amount  abandoned  to  bring  the  action 
within  the  jurisdiction  of  the  above  Court) 
50/." 

After  two  witnesses  had  been  examined 
on  behalf  of  the  plaintiff,  the  defendant 
submitted  to  a  v^dict  and  judgment  for 
50/.,  and  costs. 

On  the  31st  of  March,  1881,  the  plain- 
tiff brought  this  action,  allying  that  he 
had,  since  the  commencement  of  the  County 
Court  action,  sustained  heavy  damages  to 
his  crops  owing  to  the  said  want  of  proper 
drainage ;  and  claiming,  first,  damages  for 
the  loss  sustained  by  him  since  the  com- 
mencement of  the  County  Court  action  by 
rettBcm  of  the  felae  and  fraudulent  repre- 
'  Vou  62.~CHAira 


sentations  made  by  the  defendant  as  to  the 
drainage  of  the  farm  ;  and,  secondly,  that 
the  defendant  might  make  good  his  false 
representations  as  to  drainage,  or  that  the 
lease  might  be  cancelled. 

The  defendant,  by  his  statement  of  de- 
fence, submitted  (amongst  other  defences) 
that  the  verdict  and  judgment  and  the 
payment  of  the  50/.  and  costs  were  au 
absolute  defence  to  the  action. 

UiggvnSy  Q.C,  and  F,  U,  Colt,  for  the 
plaint^. — The  judgment  of  July,  1880,  is 
only  for  damages  accrued  up  to  the  time 
of  bringing  the  County  Court  action.  The 
plaintiff  is  in  the  position  of  a  man  com- 
plaining  of  a  continuing  nuisance,  the 
continuance  of  which  is  a  new  cause  of 
action — Thompson  v.  Gibson  (1) ;  and  has 
a  right  to  bring  a  second  action  for  sub- 
sequent damages — Child  v.  Stenning  (2). 

The  rule  in  equity  is,  that  a  man  is 
boimd  to  make  good  his  false  representa- 
tion— Fry  on  Specific  Perfomiavce  (3)  and 
Piggott  V.  Stratum  (4).  Here  the  repre- 
sentation must  be  U^en  with  reference  to 
the  thing  to  be  enjoyed  and  the  covenant 
for  quiet  enjoyment  contained  in  the  lease. 
There  is,  therefore,  a  continuing  default. 

The  judgment  of  the  County  Court  ad- 
mits the  fraud,  and  the  words  of  the  par- 
ticulars shew  that  it  was  for  an  actual 
loss  sustained  up  to  the  date  of  bringing 
the  County  Court  action.  The  future 
damage  will  be  the  loss  of  profit  until  the 
fiEu:m  is  thoroughly  drained.  The  plaintiff 
has  no  power  to  drain  it,  nor  is  he  under 
any  obligation  to  do  so. 

[Pearson,  J. — Here  your  cause  of  ac- 
tion is  fraudulent  representation.  Is  it 
not  exhausted  by  the  first  action  ]] 

No;  because  a  continuance  of  the  de- 
fiiult  with  fresh  damages  will  constitute  & 
fresh  cause  of  action — Mayne  on  Damages 
(5)  and  WhUehouse  v.  FeUowet  (6). 

R^ghfi  Q'C.,  and  P,  V.  Smith,  for  the 

(1)  7  Mee.  &  W.  457 ;  10  Law  J.  Rep.  Kxch. 
330. 

(2)  48  Law  J.  Bep.  Chanc.  392;  Law  Rep.  11 
Ch.  D.  82. 

(3)  3rd  ed.  pp.  132, 140,  and  cases  there  cited. 

(4)  Johns.  341 ;  on  appeal,  1  De  Gcx,  J.  k  S. 
33 ;  29  Law  J.  Bep.  Chanc.  1. 

(5)  .Srd  ed.  p.  88. 

(6)  10  Com.  B.  Rep.  N.S.  766 ;  30  Law  J.  Rep. 
C.P.  306. 
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defendant. — Upon  the  execution  of  the 
counterpart  lease  by  the  plaintifif,  in  De- 
cember, 1877,  the  cause  of  action  was 
complete.  By  including  damages  down  to 
that  date  he  has  exhausted  his  cause  of 
action;  and  no  fresh  action  can  now  be 
brought  for  subsequently  accruing  damage 
— Nicklin  v.  Williams  (7)  approved  (on 
this  point)  in  Backhatcse  v.  Bonomi  (8). 
They  were  then  stopped. 
Higgina,  Q*C.,  in  reply. 

Peabson,  J.  (after  stating  the  facts  of 
the  case),  said : — The  question  before  me 
is  narrowed  to  this,  Whether  or  not  the 
plaintiff  can  bring  this  action  for  damages, 
in  respect  of  the  misrepresentation,  after 
having  brought  an  action  on  the  same 
subject  in  the  County  Court.  I  am  of 
opinion  that  he  cannot.  I  am  of  opinion 
that  his  cause  of  action  was  completely 
exhausted  by  the  verdict  in  the  action  in 
the  County  Court.  He  might,  if  he  was 
really  entitled,  in  respect  of  that  mis- 
representation, to  larger  damages,  have 
sought  and  obtained  larger  damages  in  the 
superior  Court.  If,  therefore,  he  has 
recovered  only  601,  in  the  County  Court, 
and  50^.  is  not  the  measure  of  his  damage, 
it  is  his  own  fault  for  having  sued  in  a 
Court  of  limited  jurisdiction  instead  of 
having  sued  in  the  superior  Court. 

But  it  has  been  argued  very  strenuously 
before  me  that  this  is  a  case  of  a  continu- 
ing breach  of  a  covenant  or  contract ;  and 
that,  it  being  a  continuing  breach,  as  soon 
as  fresh  damage  occurs,  the  plaintiff  is 
entitled  to  bring  a  fresh  action.  I  am  of 
opinion  that  this  is  not  a  continuing  cause 
of  action ;  but  that  there  is  one  cause  of 
action  only,  namely,  the  fraudulent  mis- 
representation complained  of  in  the  County 
Court ;  and  that,  inasmuch  as  any  damage 
that  might  arise  from  the  fraudulent  mis- 
represe^itation  could  have  been  properly 
asse&sed  in  that  Court,  the  plaintiff  cannot, 
by  any  possibility,  be  said  to  have  a  fresh 
cause  of  action  now.  His  cause  of  action, 
being  one  cause  only,  has  been  exhausted 
by  the  action  which  he  brought  in  the 
County  Court. 

(7)  10  Exch.  Rep.  259 ;  23  Law  J.  Rep.  Exch. 
335. 

(8)  9  Hurl.  &  C.  612 ;  34  Law  J.  Rep.  Q.B. 
186. 


I  do  not  think  that  this  case  is  at  all 
analogous  to  the  cases  cited  on  breaches 
of  covenant  for  quiet  enjoyment,  where, 
necessarily,  the  whole  gist  of  the  action 
arises  each  time  there  is  a  breach  of  the 
particular  covenant.  There  was  no  fresh 
cause  of  action  here.  Whatever  cause  of 
action  there  may  be  to-day  is  exactly  the 
same  cause  of  action  whidi  there  was  in 
July,  1880,  when  the  verdict  was  given  in 
the  County  Court.  This  is  an  action  on 
the  advertisement  of  the  11th  of  June, 
1876 ;  and  the  damages  that  have  arisen 
from  it  give  the  plaintiff  no  fr*esh  right  of 
action.  I  must  dismiss  the  action  with 
costs. 


Solicitora — Peacock  k  Goddard,  agents  for 
Haines  k  Qreen,  Gloucester,  for  plaintiff; 
Badham  k  Williams,  agents  for  Brookes  k 
Badham,  Tewkesbury,  for  the  defendant. 
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Jessel,  M.R. 
1881. 
Feb. 
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Restrictive  Covenant  — Waiver  —  Benefit 
of  Covenant  at  Load — Non-existent  Person 
— 8  <fc  9  Vict.  c.  106.  s.  5. 

On  a  sale  of  part  of  the  C.  estate,  the 
purchasers  entered  into  a  covenant  loith 
the  vendors,  *'  their  a/nd  each  of  their  heirs 
and  assigns,  and  also  separately  with 
the  owners  and  owner,  lessors  and  lessees 
for  the  time  being,  or  other  the  per- 
sons  or  person  for  the  time  being  enti- 
tled to  the  receipt  of  the  rents  and  profits 
of  amy  part  of^^  the  C,  estate,  against 
{irUer  alia)  keeping  a  beershop  on  am.y  part 
of  the  premises  sold.  In  an  action  brought 
by  subsequent  pwrcha^ers  of  the  C,  estate 
to  restrain  a  breach  of  this  covenant, — 
Held,  on  the  evidence  adduced,  tluU  they 
had  lost  their  right  to  bring  an  action  by 
long-continued  acquiescence  in  breaches  of 
the  covenant  both  by  the  defenda/nt  cmd  other 
similar  covenantors,  and  consequently  were 
not  entitled  either  to  an  injunction  or  to 
a/ny  damages,    Semble,  also,  that  they  were 
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not  erUiUed  to  8ue  on  the  covenant  cU  law, 
even/or  nominal  damages. 

This  was  an  action  by  a  firm  of  brewers, 
named  Kelsey,  to  restrain  the  defen- 
dant from  keeping  a  beershop  on  pre- 
mises occupied  by  him.  In  1865,  two 
persons  named  Ward,  owners  of  an  estate 
called  the  Calverley  Estate,  sold  a  part  of 
it,  and  took  a  covenant  from  the  purchasers 
against,  inter  alia,  keeping  a  beershop  on 
any  part  of  the  premises  sold.  The  cove- 
nant was  entered  into  with  the  two  Wards, 
their  heirs  and  assigns,  and  also  separately 
with  the  owners  and  owner,  lessors  and 
lessees  for  the  time  being,  or  other  the 
persons  or  person  for  the  time  being  enti- 
tled to  the  receipt  of  the  rents  and  profits 
of  any  part  of  the  Calverley  Estate.  The 
plaintiflB  subsequently  purchased  the  rest 
of  the  Calverley  Estate  from  the  Wards, 
and  the  defendant  was  the  occupier  of 
part  of  the  premises  subject  to  the  cove- 
nant. The  rest  of  the  fckcts,  and  also  the 
arguments,  sufficiently  appear  from  the 
judgment. 

Chitty,  Q,C.,  and  Bigby,  for  the  plain- 
tiffs. 

Inoe,  Q,C,,  and  Dryden,  for  the  defen- 
dant. 

The  following  cases  were  cited  or  referred 
to :  The  Bishop  of  St,  Albans  v.  Battersby 
(1),  Benals  v.  Cowlishaw  (2),  Keates  v. 
Lyon  (3),  Richards  v.  Revett  (4)  Hogg  v. 
ScoU  (6),  and  8  &  9  Vict.  c.  106.  s.  5. 

The  Master  of  the  Rolls. — There  is 
some  difficulty  on  the  authorities ;  but  I 
think  there  is  sufficient  in  this  case  to 
enable  me  to  decide  according  to  the  gene- 
ral principle.  A  man  cannot  come  into  a 
Court  of  equity  for  an  injunction  who  has 
wilfully  allowed  it  to  be  broken  by  divers 
persons    bound    to  the  same  restrictive 

(1)  47    Law  J.  Rep.  Q.B.  671 ;    Law    Rep. 

3  Q.B.  D.  359. 

(2)  48  Law  J.  Rep  Chanc.  33  ;  Law  Rep.  9 
Ch.  D.  125 ;  (App.)  48  Law  J.  Rep.  Chanc.  830  ; 
Law  Rep.  11  Ch.  D.  867. 

(3)  38   Law  J.  Rep.  Chanc.  357 ;  Law  Rep. 

4  Chanc.  218. 

(4)  47  Law  J.  Rep.  Chanc.  472 ;  Law  Rep.  7 
Ch.  D.  224. 

(6)  43  Law  J.  Sep.  Chanc.  705 :  Law  Rep. 
18  Sq.  444. 
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covenant,  with  the  view,  either  of  hai-ass- 
ing  or  annoying,  or  of  obtaining  special 
advantage  against  one  covenantor  in  pai- 
ticular. 

Now  it  appears  that  in  1865  the  two 
Messrs.  Ward,  the  owners  of  a  large  estate 
called  the  "  Calverley  Estate,"  sold  off  six 
acres,  retaining  the  i*est,  and  took  a  cove- 
nant in  rather  a  special  form  that  the 
purchasers  of  that  estate  would  not  allow 
what  I  may  call  offensive  businesses  to  be 
carried  on,  amongst  others  beerhouses. 
Now  that  was  obviously  a  covenant  for 
the  protection  of  their  estate  from  nui- 
sance. It  was  not  a  covenant  for  the  pur- 
pose of  enabling  them,  and  them  only,  to 
carry  on  the  offensive  trade  on  their  es- 
tate, though,  of  course,  it  would  inciden- 
tally have  that  effect.  But  that  is  not 
the  primary  meaning  of  the  covenant, 
though  it  is  an  incidental  one.  Now  the 
covenant  says  that  they  shall  not  **  exer- 
cise or  carry  on,  or  cause  or  permit  or 
suffer  to  be  exercised  or  carried  on, 
upon  any  part  of  the  said  piece  of  land 
and  hemiitaments,  or  in  any  dwelling- 
house  or  other  building  to  be  erected  or 
built  thereupon  or  any  part  thereof,  any 
manufactory  whatsoever,  or  trade,  business 
or  occupation  of  (amongst  others)  that  of 
a  public-house  keeper,  beershop  keeper  or 
brewer,  or  any  trade  or  business  or  occu- 
pation whatsoever  whereby  any  unwhole- 
some or  offensive  or  disagreeable  matter, 
deposit  or  fluid,  or  any  injurious  or  of- 
fensive or  disagreeable  noise  or  nuisauce, 
shall  or  may  be  occasioned,  collected,  caused 
or  made."  The  covenant  is  rather  a  mis- 
cellaneous one ;  but  it  is  obvious  w  hat 
was  the  primary  meaning  of  the  covenant. 
Though  it  mentions  public  house  keeper 
and  beershop  keeper  and  brewer  amoiiirst 
them,  it  was  intended  that  noisy,  iioi>^iiie 
or  offensive  trades  or  businesses  generally 
were  to  be  prohibited.  The  covenant  was 
with  the  two  Wards,  their  and  each  of  their 
heirs,  successors  in  estate,  appointees  aod 
assigns;  and  also  separately  with  the 
owners  and  owner,  lessors  and  lessees  for 
the  time  being,  or  other  the  persons  or 
person  for  the  time  being  entitled  to  the 
receipt  of  the  rents  and  profits  of  any  part 
of  the  said  Calverley  Estate.  There  is 
no  definition  of  "  Calverley  Estate  "  in  the 
covenant ',  but  the  evidence  of  Mr.  Ward  is 
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clear  enough  that  there  was  an  estate  bought 
by  his  father  in  1828  or  1826,  or  some- 
where about  that  date,  which  he  named  the 
**  Calverley  Estate,"  and  that  fix)m  time 
to  time  he  sold  a  piece  of  it,  and,  of  course, 
the  "  Calverley  Estate "  was  the  name  of 
the  remainder.  Now  I  think,  according 
to  the  legal  view  of  it,  the  "  Calverley 
Estate  "  must  mean  that  estate  which  re- 
mained unsold  and  belonged  to  the  Wards, 
and  does  not  include  portions  of  the  estate 
which  had  been  sold  off,  and  which  though 
at  the  time  they  were  sold  were  properly 
described  as  forming  part  of  the  "  Calverley 
Estate,"  could  not,  I  think,  be  properly  so 
described  after  they  were  sold. 

Therefore  **  owners  and  owner,  lessors 
and  lessees  for  the  time  being  "  means  the 
future  owners  of  the  **  Calverley  Estate." 
That  appHes  to  one  portion  of  this  statement 
of  claim,  which  raises  a  claim  both  in  re- 
spect of  land  which  the  plaintiffs  were  en- 
titled to  before  1865,  as  well  as  in  respect 
of  land  to  which  they  have  been  entitled 
after  1865,  though,  as  I  understand,  the 
difficulty  is  in  respect  of  the  land  to  which 
they  were  entitled  before  1865,  because 
upon  that  there  is  a  public-house  the  trade 
of  which  they  think  is  interfered  with. 
Now,  it  appears  that  this  plot  of  land  as 
to  which  the  restrictive  covenant  applies 
is  a  plot  of  land  of  rather  over  six  acres, 
and,  deducting  the  roads,  I  should  think  it 
is  lather  under  five  acres.  It  does  not  so 
much  matter  as  to  that,  however.  There 
is  the  Western  Eoad,  which  runs  through 
it  in  one  direction,  and  cuts  off  a  small 
strip  of  land,  and  then  there  are  other 
roads.  Now  we  find  three  houses  on  the 
roads.  First  of  all  we  find  at  the  comer 
of  Stratford  Street  and  Western  Road  a 
beershop,  Turle's;  then  we  find  at  the 
corner  of  the  next  street,  Avon  Street  and 
Western  Road,  Noake's;  and  then  we  find 
just  across  the  road  the  plaintifi's  public- 
house,  which  is  not  on  the  laud  to  which 
the  restriction  applies;  then  if  we  go  a 
little  farther  on  we  find  at  the  comer  of 
St.  James's  Road  and  the  next  road  the 
defendant's  beershop ;  and  then  if  we  go  a 
little  farther  on  there  is  another  beerehop, 
Brider's;  then  if  we  go  back  again  and 
turn  to  the  other  side  of  Western  Road, 
just  opposite  Avon  Street,  we  find  another 
beershop. 


That  is  a  piece  of  land  well  supplied 
with  beershops,  as  I  should  say  studded 
over  with  beershops ;  and  if  the  plaintiflfe 
have  alk)wed  of  these  beershops  but  one  to 
be  used  for  a  long  time,  I  should  say 
they  could  not  come  into  a  Court  of 
equity,  and  say  that  they  had  not  aban- 
doned that  restrictive  covenant ;  or  to  put 
it  in  another  shape,  that  they  had  not, 
either  by  active  or  passive  encouragement, 
so  acted  as  to  disentitle  them  to  ask  a 
Court  of  equity  to  grant  them  an  injunc- 
tion. Now  for  that  purpose  it  is  neces- 
sary to  look  at  the  dates.  I  must  say  u]X)n 
this,  of  course,  the  plaintiffs  are  gentlemen 
who  live  in  the  neighbourhood,  and  they 
do  not  contend  that  they  did  not  know 
what  was  being  done.  There  is  no  dispute 
whatever  as  to  what  took  place  being 
within  their  knowledge,  with  the  exception 
as  to  what  one  of  their  travellers  did. 
Now,  on  the  part  of  the  defendant,  she 
says  this :  First  of  all,  though  there  is  no 
evidence,  the  defendant  has  put  in  a 
defence  as  to  the  use  of  her  beershop, 
and  the  plaintiffs,  in  default  of  evidence, 
have  been  obliged  to  read  the  defendants' 
defence,  and  therefore  I  must  take  that  as 
proved.  You  must  read  it  as  an  admission. 
Now,  if  you  read  it  as  an  admission,  you 
must  read  the  whole  of  it,  beginning  with 
the  words :  "  The  said  William  Henry 
Dodds,  the  late  husband  of  the  defendant, 
in  the  month  of  August,  1878,  obtained  a 
licence,  authorising  the  sale  at  the  defen- 
dant's said  house  of  beer  to  be  consumed 
off  the  said  premises ;  and  ever  since  the 
granting  of  such  licence  the  sale  of  beer,  in 
accordance  with  such  licence,  has  been  car- 
ried on  at  such  last-mentioned  house  with 
the  knowledge  of  the  plaintiff,  and  until 
the  1 1th  day  of  July,  1879,  without  any 
interference  or  remonstrance  on  the  part 
of  the  plaintiffs  or  either  of  them." 

Now,  I  may  assume  for  this  purpose 
that  the  plaintiffs  were  entitled  to  en- 
force the  covenant.  And  what  does  it 
come  tol  It  is  supplemented  a  little  by 
the  evidence  that  it  was  built  for  a  beer- 
shop. The  defendant's  husband  in  the 
month  of  August,  1878,obfcjiined  a  licence, 
and  he  carried  on  the  trade  till  the  11th 
of  July,  1879 — that  is  very  nearly  a 
year — and   this    he    did    with  the  know- 

• 
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attempt  at  interferenoe  on  their  part.  In 
the  month  of  July  the  plaintiffs  gave  him 
notice,  but  they  did  not  commence  any 
action,  the  notice  being  disregarded  until 
February,  1880,  so  that  here  the  lapse  of 
time  must  be  taken  into  account. 

Now  that  is  the  evidence.  As  regards 
the  plaintifi^  they  have  filed  affidavits  which 
first  of  all  say.  We  say  that  the  sale  of 
beer  by  the  defendant  is  injurious  to  us  in 
detracting  from  the  value  of  our  property. 
That,  I  understand,  means  this — ^not  that 
it  is  injurious  to  their  property,  but  it  is 
injurious  to  their  beershops  and  public- 
houses,  because  it  may  carry  off  a  part  of 
the  trade  which  otherwise  would  come  to 
them.  That  is  plain  from  the  rest  of  the 
affidavits  as  what  they  meant.  They  do 
not  pretend  that  a  beershop  on  that  piece 
of  property  injures  their  property  generally, 
but  only  their  trade.  "  We  have  never 
willingly  allowed  any  house  on  the  land, 
subject  to  the  restrictive  covenants  in  the 
statement  of  claim  mentioned,  to  be  used 
as  a  beershop ;  but  down  to  bhe  begianing 
of  the  year  1879  we  were  advised  and 
believed  that  the  user  of  a  house  for  the 
sale  of  beer  to  be  consumed  off  the  pre- 
mises did  not  make  the  house  a  beershop, 
and  it  was  in  this  beUef  only  that  we  did 
not  sooner  take  steps  to  enforce  a  perfor- 
mance of  the  said  covenant."  Now  there 
i&  no  doubt  that  there  are  cases  in  which 
ignorance  of  legal  right  may  prevent 
acquiescence,  or  may  prevent  its  waiver ; 
but  this  is  a  most  imsatisfactory  affidavit. 
It  does  not  say  by  whom  they  were 
advised.  Of  course  the  value  of  advice,  as 
I  have  often  said,  depends  upon  who  gives 
it.  They  do  not  say  they  were  advised  by  a 
solicitor,  or  by  counsel,  or  by  any  person 
having  l^;al  knowledge.  They  do  not  give 
the  date  of  the  advice.  Who  can  cross- 
examine  upon  such  a  thing  as  this  1  Of 
course  these  gentlemen  do  not  wish  to 
affix  a  meaning  to  their  affidavits  which 
they  did  not  actually  mean.  We  have  an 
affidavit  in  reply,  however,  which  I  think 
shews  what  they  really  do  mean,  and 
what  they  say  in  the  affidavit  is  this — 
**  I,  the  said  Edward  Kelsey,  for  myself, 
say,  in  the  beginning  of  the  year  1879,  I 
was  informed  by  my  solicitors  that  the 
user  of  houses  on  the  St.  James's  Ro^ul 
Estate,  in  the  pleadings  in    this  action 


mentioned,  for  the  sale  of  beer  to  be  con- 
sumed off  the  premises,  made  such  houses 
beershops,  and  such  user  could  be  re- 
strained by  us."  Therefore  I  take  him  to 
mean  that  he  had  been  advised  some  time 
previously — ^and  very  likely  a  considerable 
time  previously  (for  a  reason  I  am  going 
to  mention),  and  down  to  the  beginning  (^ 
the  year  1879 — that  selling  beer  off  the 
premises  did  not  constitute  a  beershop, 
but  he  got  no  new  legal  advice  till  the 
beginning  of  1879.  He  does  not  mean 
that  the  advice  was  going  on  week  after 
week,  or  month  after  month,  dm*ing  that 
time.  Now  the  way  to  construe  it  is  this  : 
I  do  not  think  it  is  possible  he  got  such 
advice  in  the  middle  of  1878,  for  this 
reason,  that  in  May,  1878,  the  very  point 
was  decided  by  the  full  Court  of  Queen's 
Bench,  and  it  was  a  point  of  such  im- 
portance that  all  solicitors  to  brewers 
must  have  known  of  it  very  soon  after- 
waixis.  Though  the  report  of  the  case 
would  not  be  published  at  once,  their 
attention  would  be  immediately  attracted 
to  the  case,  and,  it  being  decided  in  May, 
1878,  I  should  think  the  solicitors  to  any 
large  brewers  would  have  known  of  it, 
and  must  have  known  of  it,  before  the 
middle  of  1878.  I  have  no  doubt  what- 
ever that  the  advice  he  received,  assuming 
it  was  legal  advice,  was  at  some  anterior 
period  to  that,  and  certainly  as  early  as  May 
or  June,  1878.  I  must  take  the  trade  to 
have  known  that  this  house  was  a  beer- 
shop, and  whether  these  gentlemen  actually 
knew  it  or  not  does  not  appear  to  me  to 
be  very  material.  Then  it  comes  to  this, 
that  after  the  deci^on  and  after  it  was 
generally  known,  namely  in  August,  1878, 
the  defendant's  husband  gets  a  licence  and 
is  allowed  to  go  on  till  July,  1879.  Now, 
can  the  plaintifis  stand  by  with  such  know- 
ledge, and  be  entitled  to  say,  he  having 
established  a  trade  for  eleven  months  and 
perhaps  got  a  valuable  connection,  that 
the  defendant  is  now  to  be  restrained  on 
the  ground  of  restrictive  covenant  1  I 
think  they  could  not  if  it  stood  upon  that 
alone.  But  it  does  not  stand  upon  that 
alone.  As  I  said  befoi-e  this  place  is  really 
studded  with  beershops,  and  I  will  take 
them  in  order  as  to  what  the  plaintifis 
knew  about  them.  I  will  first  of  all  take 
Turk's.     Now  Turk's  is  in  my  opinion  a 
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very  strong  case  indeed.  As  to  Turk's 
shop,  the  defendant  has  filed  an  affidavit 
of  Mr.  Allan  Anscombe,  and  he  says : 
''  In  or  about  the  year  1872,  I  purchased 
a  house  and  shop  erected  on  this  property/' 
and  so  on.  '^  In  the  year  1872  I  applied  for 
and  obtained  a  licence  for  the  sale  of  beer 
to  be  consumed  off  the  said  house  and 
shop  so  purchased  by  me.  The  said  plain- 
tifl&  knew  of  my  obtaining  the  said  licence, 
and  never  in  any  way  objected  to  my 
selling  beer  to  be  consumed  off  the  said 
premises,  but  on  the  contrary  they  con- 
tinually supplied  me  with  beer  to  be  sold 
in  pursuance  of  such  licence  during  my 
occupation  of  the  said  premises,  which 
terminated  about  the  year  1875,  when  I 
let  the  same  to  one  Thomas  Turk.  During 
my  occupation  of  the  said  premises  I  never 
purchased  the  beer  of  any  other  person 
than  the  said  plaintifi^."  Of  course  the 
plaintiffs  will  say  they  did  not  know  they 
coidd  restrain  him.  Then  Thomas  Turk 
says,  "  I  have  occupied  since  July,  1875, 
the  house  in  question.  At  the  time  I 
hired  the  said  premises  of  Allan  Anscombe 
they  were  licensed  for  the  sale  of  beer  to 
be  consumed  off  the  premises,  and  I  pro- 
cured a  transfer  of  such  licence  to  myself, 
and  have  continued  ever  since  during  my 
occupation  of  the  said  premises  to  sell  beer 
in  pursuance  of  such  licence  and  the  re- 
newals thereof.  During  the  first  part  of 
the  time  I  occupied  such  house  the 
plaintifis  supplied  me  with  beer,  but 
I  ceased  to  deal  with  them  as  I  did 
not  approve  of  the  beer  they  sent  me. 
They  have  frequently  since  solicited  me 
to  order  beer  from  them,  the  last  time 
being  about  nine  months  ago."  Well,  I 
think  it  would  be  very  difficult  for  the 
plaintiffs  after  that  to  restrain  Turk's 
house  fram  being  used  as  a  beershop. 
Then  there  is  an  affidavit  in  reply,  in 
which  it  is  said  the  firm  only  employed 
two  travellers.  Smith  and  Baker,  in  Tim- 
bridge  Wells.  "On  being  informed,  as 
aforesaid,  by  our  solicitors,  that  the  use  of 
the  said  houses  for  the  sale  of  beer  could 
be  stopped  by  us,  I  instructed  the  said 
Thomas  Smith  not  to  solicit  orders  on  the 
said  St.  James's  Koad  Estate,  but  I  inad- 
vertently omitted  to  give  similar  instruc- 
tions to  the  said  Chsurles  Baker."  So  Baker 
went  on  soliciting  oi-derSy  and  of  course 


the  result  of  the  inadvertence  must  be  to 
the  injury  of  the  plaintiffs.  "  Charles  Baker, 
as  I  am  since  ii^ormed  and  believe,  soli- 
cited orders  on  the  said  St.  James's  Boad 
Estate  after  that  time  and  up  to  the 
month  of  February,  1880  " — that  is,  up  to 
the  time  of  bringing  the  action  he  solicited 
orders  from  the  beershop  keepers  to  supply 
them  with  beer.  Baker  makes  no  affidavit, 
though  $mith  does ;  Baker  appears  to  have 
solicited  generally  of  any  one.  So  I  un- 
derstand Mr.  Kelsey's  affidavit. 

[His  Lordship  then  went  through  the 
evidence  as  to  other  beerhouses,  and  pro- 
ceeded :]  Now,  under  these  circumstances, 
has  not  there  been  such  a  change  as  re- 
gards the  canying  on  the  trade  of  a  beer- 
shop keeper  on  this  part  of  the  estate  as 
to  have  disentitled  the  plaintiffs  to  come 
to  this  Court,  and  to  restrain  one  man, 
leaving  the  others  selling  the  beer  1  It 
seems  to  me  that  in  substance  the  cove- 
nant in  question  has  been  abandoned  or 
waived,  or  that  such  a  state  of  things  has 
been  acquiesced  in  as  to  make  it  inequit- 
able to  allow  the  plaintiffs  now  to  restrain 
the  carrying  on  this  trade.  In  some  cases 
there  has  been  active  encouragement  by 
supplying  the  beer.  In  all  the  cases  there 
has  been  active  encouragement  by  solicit- 
ing orders  for  the  beer.  It  seems  to  me, 
therefore,  thab  even  assuming  that  the 
plaintiffs  would  have  power  under  the 
covenant  to  sue  at  law,  about  which  I  will 
speak  presently,  they  have  lost  their 
remedy.  Next,  assuming  that  they  have 
a  legal  title  to  sue,  after  the  Judicature 
Act  could  they  obtain  a  verdict  with 
damages?  I  think  not.  I  think  the 
principle  prevails  that  if  a  man  comes 
here  for  an  injunction  as  the  main  part  of 
his  case  and  for  substantial  damages,  and 
it  is  shewn  that  his  conduct  has  been  such, 
either  by  direct  encouragement  or  by  tacit 
encouragement,  as  to  entitle  the  defendant 
to  say  that  he  is  at  liberty  to  carry  on 
the  trade,  it  entitles  him  to  say,  ''you 
shall  not  get  any  damages  at  all,"  and  ^at 
he  has  a  good  defence  altogether,  and 
that  if  the  plaintiff  so  encouraged  him  to 
act  he  ought  not  to  sue  him  at  all. 
The  principles  of  equity  which  disentitle 
him  to  an  injunction  ought  to  deprive  him 
also  of  even  nominal  damages  in  equity. 
Now  I  come  to  the  question  of  whether 
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the  plaintiffii  would  be  eotitled  to  nomi- 
nal damages  at  law,  and  that  is  a  question 
upon  which  I  feel  considerable  difficulty, 
first  of  all,  the  separate  covenant  is  a 
covenant  separately  with  the  owners  and 
owner,  lessors  and  lessees,  for  the  time 
being,  or  other  the  persons  or  person  for 
Ihe  time  being  entitled  to  the  receipt  of 
the  rents  and  profits  on  any  part  of  the 
Galverley  Estate.  Now,  under  that  cove- 
nant, if  the  plainti£&  were  future  owners, 
they  being  persons  non-existent  at  the 
time,  they  could  not  at  law  take  any  benefit, 
because  at  law  you  could  not  covenant 
with  a  non-existing  person.  He  could 
not  be  made  a  party  to  a  legal  covenant, 
and  you  could  not  get  any  ^ectual  cove- 
nant for  him  at  i^.  If,  therefore,  they 
are  entitled  to  sue  in  any  shape  or  in  any 
way  it  must  be  under  the  words  of  the  cove- 
nant entered  into  with  the  two  Wards, 
"  their  and  each  of  their  heirs,  successors  in 
estates,  appointees  and  assigns."  Whether 
that  would  entitle  them  to  say  that  every 
assignee  had  a  right  to  sue  without  join- 
ing the  others  I  am  not  prepared  to  say, 
though  I  think  it  would  not.  Biit  even 
if  it  wonldy  there  would  be  a  great  diffi- 
culty in  this,  that  it  is  not  a  covenant 
running  with  the  land.  I  mean  that  in 
law  it  is  a  covenant  not  to  do  something 
on  the  land  which  has  been  alienated  in 
fee,  and  though  you  may  say  that  it  ran 
with  the  land  in  equity,  it  never  ran  with 
the  land,  and  it  does  not  appear  to  me 
that  under  the  word  "  assigns  "  they  would 
get  a  legal  right  of  action.  Then  if  they 
would  not  get  a  legal  right  of  action  before 
the  Act  8  &  9  Vict.  c.  106,  would  they 
get  it  under  the  Act )  The  statute  says, 
"  Under  an  indenture  executed  after  the 
1st  of  October,  1845,  an  immediate  estate 
or  interest  in  any  tenements  or  heredita- 
ments, and  the  benefit  of  a  condition  or 
covenant  respecting  any  tenements  or 
hereditaments,  may  be  taken,  although  the 
taker  thereof  be  not  named  a  party  to  the 
said  indenture."  Now  what  does  that 
mean  t  It  gets  rid  of  the  objection  which 
would  arise  from  a  man  not  being  made  a 
party ;  but  it  does  not  get  rid  of  the 
oljection  to  a  non-existing  party.  I  sup- 
pose you  could  no  more  covenant  now 
Uian  yon  could  before,  simpUciter,  with 
the  first  son  of  A,  hereafter  to  be  bom, 
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there  being  no  other  party  to  the  inden- 
ture. That  being  so,  I  do  not  think  this 
gets  rid  of  that  technical  objection,  and 
the  words  ''an  immediate  ^tate  or  in- 
terest in  any  tenements  or  hereditaments  " 
point  to  the  same  thing.  Of  course  a  non- 
existent person  cannot  take  an  immediate 
estate  or  interest,  though  I  think  it  does 
not  govern  the  latter  words.  I  think  it 
gets  rid  of  the  objection  as  to  the  cove- 
nantee not  being  a  party  when  the  cove- 
nant relates  to  lands;  but  I  am  by  no 
means  satisfied  that  it  enables  a  person 
not  a  party  to  an  indenture,  and  who  is 
not  in  existence  at  the  time,  to  sue.  At 
all  events,  that  does  not  appear  to  me  to 
be  within  the  purview  of  the  Act,  and 
here  again,  until  some  higher  Court  decides 
it  otherwise,  I  should  say  it  does  not 
mean  it. 


Solicitors — Collyer,  Bristow  &  Co.,  agents  for 
Stone  &  Simpson,  Tnnbridge  Wells,  for  plain- 
tiffs; Hare  &  Fell,  agents  for  Andrew  &, 
Cheale,  Tunbridge  Wells,  for  defendant. 


[IN  THE  COURT  OF  APPEAL.] 

Bankruptcy. 
Jessel,  M.R. 
LiNDLEY,  L.J.  [In  re  storey  ;    ex  parte 

BOWEN,  L.  J.      /  POPPLEWELL. 

1882. 
June  8. 

Bcmkruptcy — Bill  of  Sale — Registration 
— Agreement  not  to  register — Additional 
Bonus — Statement;  of  Consideration — De- 
feasa/noe  or  Condition — Misdescription  of 
'  Grantor— BiOs  of  Sale  Act,  1878  (41  dc  42 
Vict  c,  31),  ss.  8  amd  10. 

The  consideration  for  a  bill  of  sale  was 
staled  to  he  242Z.  advanced  hy  the  grantee 
to  the  grantors,  the  advamxse  to  he  repaid  hy 
instalments y  together  urith  lOOl,  hy  way  of 
interest  and  honus.  It  was  also  verbally 
agreed  that  the  bill  of  sale  should  not  he 
registered,  in  consequence  of  which  the 
bonus  was  higher  than  it  would  otherwise 
have  been. 

The  granfUors,  a  father  amd  his  son,  toere 
described  as  mo/ntle  makers,  carrying  on 
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btuvness  in  pa/rtnership.  They  had  in /act 
been  pa/rtnera,  hut  at  the  date  of  the  deed 
the  partnership  was  dissolved,  and  the  son 
was  employed  by  the  father  as  a  derk. 
Both  JcUher  and  son  joined  in  the  assign- 
mentf  b%U  the  property  comprised  in  tfis 
bill  of  sale  belonged  to  the  father  alone. 
The  father  JUed  a  liquidation  petition  : — 

Held,  frsty  that  the  agreement  not  to  re- 
gister was  collateral^  and  not  therefore  a 
part  of  the  consideration  for  the  deed  ; 
secondly,  that  it  was  not  a  "  defeasance  or 
condition"  to  which  the  deed  was  subject 
under  section  10,  sub-section  S,  of  the  Bills 
of  Sale  Act,  1878;  thirdly,  that  there  was 
not  a  sufficient  misdescription  of  the  gra/ntors 
to  render  tJis  registration  invalid. 

Appeal  from  the  County  Court  at  Man- 
oheBter. 

On  the  26th  of  November,  1880,  James 
Storey  and  WiUiam  French  Storey  (a  son 
of  James  Storey)  executed  a  bill  of  siede  of 
certain  furniture,  chattels  and  effects  in 
and  about  their  dwelling  house  at  Hazel- 
hurst,  and  their  business  premises  7  Red 
Lion  Street,  Manchester,  in  fiEkvour  of 
James  Frederick  Townend,  to  secure  M2L 
The  grantors  of  the  bill  of  sale  were  de- 
scribed as  "  both  mantle  manufacturers, 
canying  on  business  together  at  7  Bed 
lion  Street,  aforesaid,  under  the  style  or 
firm  of  James  Storey  <fe  Co."  The  bill  of 
sale  contained  a  recital  that  the  grantee 
had  agreed  to  lend  2^21,  upon  the  grantors 
agreeing  to  pay  100/.  by  way  of  interest 
and  bonus,  and  then  witnessed  that  in 
consideration  of  242/.  at  or  before  the 
execution  of  these  presents  paid  by  the 
grantee,  the  grantors  assigned  the  chattels 
therein  specified  to  the  grantee,  subject  to 
redemption  on  payment  of  342Z.  in  certain 
instalments  as  therein  mentioned. 

The  bill  of  sale  was  duly  registered,  the 
affidavit  filed  on  registration  stating  the 
residence  and  occupation  of  the  grantors 
in  the  same  terms  as  they  were  stated  in 
the  deed. 

In  August,  1881,  James  Storey  filed  a 
petition  for  liquidation  under  which  a  trus- 
tee, Popplewell,  was  appointed. 

The  trustee  applied  to  have  the  bill  of 
sale  set  aside,  on  the  ground  that  the  con- 
sideration for  the  deed  was  not  truly  stated, 
inasmuch  as  before  ^'ts  execution  it  was 


verbally  agreed  between  the  grantors  and 
grantee  that  it  should  not  be  roistered,  for 
which  the  grantee  demanded  and  obtained 
a  much  larger  sum  for  bonus  and  interest 
than  was  usual  in  such  cases. 

There  was  evidence  that  the  grantors  had 
formerly  carried  on  the  business  of  mantle 
manufacturers  in  partnership  together,  but 
that  they  had  compounded  with  their 
creditors  and  dissolved  partnership  before 
the  execution  of  the  bill  of  sale,  when 
William  French  Storey  was  only  his  fiEither's 
clerk. 

The  grantee  alleged  that  prior  to  the 
execution  of  the  deed  the  grantors  repi*e- 
sented  to  him  that  they  were  carrying  on 
the  business  in  partnership  together. 

The  County  Court  Judge  having  re- 
fused the  application  the  trustee  appealed. 

Ambrose,  Q.C.,  and  Brctdbury,  for  the 
appellant. — The  consideration  has  not  been 
truly  stated  as  required  by  the  Bills  of 
Sale  Act,  1878,  s.  S— Hamilton  v.  Chahie 
(1).  The  condition  not  to  register,  for 
which  a  higher  bonus  was  obtained,  was  a 
condition  or  defeasance  within  section  10, 
sub-section  3,  of  the  Bills  of  Sale  Act, 
1878 ;  and  therefore,  not  having  been  re- 
duced into  writing  or  set  out  in  the  affidavit 
filed  on  registration,  this  bill  of  sale  is 
void — Ex  parte  Southami  (2)  and  Ex  parte 
Collins  (3).  There  has  also  been  a  mis- 
description of  W.  F.  Storey ;  he  was  only 
a  clerk  or  manager  in  the  business  and  he 
is  described  as  one  of  the  partners.  This  is 
enough  to  invalidate  the  bill  of  sale. 

Winslow,  Q.C,  and  J.  M.  Yates,  for  the 
respondent  Townend,  were  not  called  on. 

Bacon,  C.J.  (on  March  6). — I  cannot  in- 
terfere with  the  order.  The  argument  before 
me  proceeded  upon  certain  facts  which  were 
before  the  learned  Judge,  and  were  dealt 
with  by  him,  and  upon  those  facta  three 
points  have  been  argued  before  me.  First, 
it  is  said  that  there  was  an  agreement 
between  the  parties  that  this  bill  of  sale 
should  not  be  registered.    Then,  extending 

(1)  60  Law  J.  Rep.  Q.B.  456;  Law  Rep.  7 
Q.B.  D.  .S19. 

(2)  43  Law  J.  Rep.  Bankr.  39 ;  Law  Rep.  17 
Eq.  578. 

(3)  44  Law  J.  Rep.  Bankr.  78 ;  Law  Rep.  10 
Chanc  367. 
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that  a  little,  it  is  said  that  the  lOOZ.  which 
was  paid  for  interest  and  bonus  was  agreed 
to  be  paid  in  consideration  of  the  for- 
bearance of  the  money-lender  to  register 
his  bill  of  sale.  That  was  before  the 
learned  Judge,  and  was  the  subject  of 
evidence  before  him,  and  he  negatives  the 
proof  of  any  such  agreement ;  but  if  there 
had  been  any  such  agreement  there  is  no 
necessity  for  statftig  in  tlie  bill  of  sale 
more  than  is  in  effect  stated.  The  tnith 
was  told  in  the  bill  of  sale.  If  it  is  neither 
a  defeasance,  nor  a  condition,  nor  a  de- 
claration  of  trust,  by  no  violence  of  con- 
struction can  it  be  said  that  it  falls  within 
the  Bills  of  Sale  Act,  1878,  s.  10,  or  that 
therefore  it  was  necessary  to  state  it  in  the 
bill  of  sale.  I  find  it  stated  honestly  and 
plainly,  so  that  nobody  could  doubt  upon 
that  that  it  is  not  a  part  of  the  considera- 
tion :  and  with  as  much  skill  at  least  as  was 
necessary  to  prevent  it  being  considered  as 
part  of  the  consideration.  The  recital  in 
the  deed  is  made  plain  and  distinct,  the  only 
consideration,  which  is  fully  and  truly 
stated  in  the  deed,  being  the  advance  of 
the  242^.  The  i-eceipt  for  the  money  at  the 
back  of  it  is  explicit  in  its  terms,  and 
nobody  has  doubted  that  the  whole  242/. 
was  handed  over  at  the  time  the  bill  of 
sale  was  executed.  The  recital  is  that  the 
borrower  applied  to  the  mortgagee  to  lend 
him  242/.,  which  he  has  agreed  to  do  upon 
the  mortgagor  paying  the  sum  of  100/.  by 
way  of  interest  and  bonus,  and  upon  having 
repa3rment  secured  of  the  sums  advanced 
and  payment  of  the  bonus,  making  the 
principal  sum  of  342/.  Where  is  the 
want  of  explicitness  and  distinct  truth  in 
that  recital  1  Nobody  can  impeach  it  in 
the  slightest  degree.  Now  the  Act  of 
Parliament  requires  that  the  consideration 
shall  be  stated,  which  means  fully  and  truly 
stated.  The  deed  is  plain  in  its  terms. 
I  cannot  conceive  that  there  can  be  any 
impeachment  of  the  validity  of  the  bill  of 
sale  under  these  circumstances.  I  discard 
the  notion  that  there  was  a  collateral 
agreement  that  the  bill  of  sale  should  not 
be  registered ;  and  if  there  had  been,  I  say 
it  was  not  necessary  to  insert  it  in  the  bill 
of  sale. 

Then  the  other  objection  to  it  is  that 
the  parties  are  not  properly  described  in 
the  aflidavit.     If  the  two  come  together 
Vol.  62.— Ccanc. 


and  say,  "  Wo  have  or  may  have  some 
interest  in  the  property,"  what  does  it 
signify  to  the  mortgagee  to  what  degree  or 
extent  each  of  them  is  entitled  to  the  pro- 
perty which  is  assigned  ]  I  think  the  de- 
scription is  perfectly  just  and  right,  and  it  is 
the  description  which  these  parties  have 
assumed  to  themselves.  Then  when  the 
affidavit  is  made  in  which  the  description 
is  repeated,  tlic  man  making  the  affidaWt 
has  the  bill  of  sale  befoi-e  him,  and  he  says 
that  they  who  were  therein  described  as 
canying  on  business,  and  so  on,  executed 
this  deed,  and  it  was  duly  executed  in  his 
presence  and  attested  by  him.  Every 
condition  required  by  the  Act  of  Parlia- 
ment is  fulfilled  and  complied  with,  and 
there  is  no  ground  whatever  for  disturbing 
the  judgment  on  that  point. 

Then  the  third  point  is  that  the  property 
is  treated  as  joint  property.  Well,  these 
two  men  had  been  partners  together,  and 
they  had  compounded  with  their  creditora, 
the  consequence  of  which  was  that  if  the 
composition  was  paid,  the  property  which 
was  theirs  would  remain  theirs.  The  son 
must  have  had  some  interest  in  that  pro- 
perty, and  whether  he  had  a  large  or  small 
interest,  or  whatever  it  was,  or  whatever 
accretions  had  been  made  to  it  by  the  father 
during  the  period  he  carried  on  business 
alone,  was  wholly  immaterial.  The  two 
men  come  and  say,  "  Whatever  our  interest 
is  we  will  assign  it  to  you  to  secure  this 
240/."  The  words  are  enough  to  cover 
every  interest  which  they,  or  either  of 
them,  had.  Mr.  Ambrose  says  that  the 
words  "or  either  of  them,"  are  not  to  be 
found  in  the  deed,  and  he  grounds  some 
argument  upon  this.  I  am  against  him. 
Whatever  interest,  large  or  small,  either  of 
them  had  might  have  passed  by  this  deed ; 
and,  in  my  opinion,  there  is  nothing  which 
should  induce  me  to  say  that  this  is  not  a 
perfectly  valid  bill  of  sale,  and  that  the 
judgment  pronounced  by  the  learned  Judge, 
who  seems  to  have  taken  great  pains  in  the 
matter,  is  not  a  right  one.  In  my  opinion 
he  came  to  a  right  conclusion. 

From  this  decision  the  trustee  appealed. 
The  appeal  came  on  to  be  heard  on  the 
8th  of  June,  1882. 

Amhroaey  Q.C.y  and  Bradbury ^  for  the 
appellant. — The  agreement  not  to  register 
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the  bill  of  sale  formed  part  of  the  con- 
sideration for  the  bill  of  sale,  and  should 
have  been  so  stated.  The  real  considera- 
tion was  242Z.  plu8  an  agreement  not  to 
register.  There  was  one  entire  contract — 
Hamilton  v.  Chains  (1).  At  any  rate  the 
agreement  not  to  register  was  a  defeasance 
or  condition  to  which  the  bill  of  sale  was 
subject,  and  under  section  10,  sub-section 
3,  it  should  have  been  set  forth  in  the  copy 
of  the  bill  filed  on  registration — JEx  parte 
Collins  (3)  and  Ex  parte  Southam  (2). 

[Jessel,  M.R. — That  case  is  quite  dis- 
tinguishable.] 

Next  we  say  there  was  a  misdescription 
of  the  grantors.  W.  F.  Storey  was  not  a 
mantle  maker  at  the  time  of  the  granting 
of  the  deed,  nor  were  the  father  and  son 
then  carrying  on  business  in  partnership 
together.  The  grantors  are  described  as 
"  the  mortgagor,"  and  the  property  assigned 
is  expressed  to  be  the  property  of  "  the 
mortgagor,"  whereas  in  reality  the  goods 
were  not  joint  property  but  belonged  to  the 
father  alone. 

Winslow,  Q.C.,  and  J.  M.  Yates y  for  the 
respondent,  were  not  called  upon. 

Jessel,  M.R. — This  is  one  of  the  many 
applications  under  the  Bills  of  Sale  Act, 
1878,  and  if  ever  there  was  a  case  of  split- 
ting straws  it  has  been  in  some  of  the 
decisions  under  that  Act  and  the  prior  Act 
of  1854.  Of  course  the  Act  was  intended 
to  give  reasonable  infoi*mation  to  those 
who  deal  with  persons  who  have  executed 
bills  of  sale,  but  it  is  not  meant  to  be  a 
mere  trap  for  those  who  advance  money  on 
such  securities.  It  is  the  duty  of  a  Judge 
to  construe  the  Act  fairly;  but,  on  the 
other  hand,  he  ought  not  to  adopt  a  literal 
construction  when  it  would  lead  to  an  ab- 
surdity. In  the  present  case  James  Storey, 
one  of  the  grantors  of  a  bill  of  sale,  has 
filed  a  liquidation  petition.  His  son  Wil- 
liam French  Storey,  the  other  grantor,  had 
no  interest  in  the  goods  comprised  in  the 
deed.  He  had  formerly  been  in  partner- 
ship with  his  father,  but  the  pirtnership  had 
been  dissolved,  and  it  is  alleged  that  the 
son  was  then  occupying  a  subordinate  posi- 
tion in  the  employment  of  his  fatiier. 
Townend,  the  grantee,  is  a  money-lender. 
He  alleges  that  the  father  represented  to 
him  that  his  son  was  in  partnership  with 


him ;  that  ho  would  not  consent  to  have 
the  bill  of  sale  registered ;  and  that  higher 
terms  were  charged  for  the  loan  because 
the  bill  of  sale  was  not  to  be  registered. 
In  the  result,  a  bill  of  sale  was  given  for 
342^.,  of  which  100/.  was  to  be  paid  byway 
of  interest  and  bonus — not  for  the  loan,  for 
those  Words  are  struck  out  of  the  printed 
form,  but  by  way*  of  interest  and  bonus 
generally. 

The  first  point  raised  is  that  the  con- 
sideration for  the  bill  of  sale  is  untruly 
stated,  because  the  agreement  not  to  regis- 
ter was  part  of  the  consideration,  and  ought 
therefore  to  have  been  stated  in  the  deed. 
What  is  it  which  the  Act  requires  to.  be 
stated  ?  It  says  that  the  bill  of  sale  "shall 
set  forth  the  consideration  for  which  such 
bill  of  sale  was  given."  The  agreement 
not  to  register  was  a  collateral  agreement. 
The  consideration  for  the  deed  was  the 
242?. ;  that  was  what  the  grantors  got  for 
giving  the  bill  of  sale.  The  agreement 
not  to  register  was  the  motive  which  in- 
duced the  grantors  to  consent  to  pay  an 
additional  bonus,  but  it  was  not  part  of 
the  consideration  for  the  deed.  K  it  had 
been  inserted  at  all  in  the  deed,  it  would 
have  been  by  way  of  a  covenant  by  the 
grantee  not  to  register  the  deed.  It  might 
as  well  be  argued  that  every  covenant  in  a 
deed  is  part  of  the  consideration  for  it. 

Then  it  was  argued  that  if  the  agree- 
ment not  to  register  was  not  part  of  the 
consideration  for  the  deed,  it  comes  within 
sub-section  3  of  section  10  of  the  Act,  as 
being  a  "  defeasance  or  condition  not  con- 
tained in  the  body"  of  the  deed.  Is  it  a 
defeasance  ?  As  I  have  always  understood, 
a  "  defeasance  "  is  something  which  defeats 
the  operation  of  a  deed  or  document.  If 
it  is  contained  in  the  same  deed  it  is  called 
a  condition.  The  agreement  in  question 
is  not  contained  in  any  other  document, 
for  it  was  a  parol  agreement.  It  cannot, 
therefore,  be  a  defeasance.  Is  it  a  condi- 
tion? A  condition  is  something  which 
defeats  or  qualifies  an  estate.  It  is  argued 
that  the  agreement  not  to  register  the  bill 
of  sale,  if  carried  out,  might  defeat  its 
operation  in  certain  events — that  is,  in 
case  of  the  bankruptcy  of  the  grantor,  or 
in  case  of  an  execution  being  levied  on  the 
goods.  That  is  not  so,  nor  was  it  ever 
intended  by  the  parties ;  it  was  never  in- 
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tended  to  defeat  the  estate  as  against  the 
grantee.  The  object  was  to  protect  the 
grantor's  credit.  They  did  not  want  to 
protect  their  creditors.  It  is  an  incident 
of  the  Act  that  it  might  defeat  the  grantor's 
security,  but  it  would  have  been  entirely  con- 
trary to  the  intention  of  the  parties  lif  the 
agreement  had  been  inserted  in  the  deed. 
It  is  not  a  condition,  it  is  a  mere  collateral 
agreement,  and  it  is  not  within  either  the 
words  of  the  Act  or  their  fair  meaning. 

The  other  point  is  certainly  a  most  sin- 
gular one.  It  arises  in  this  way.  James 
Storey  is  pi-operly  described  by  his  resi- 
dence and  occupation.  His  son,  who  is 
joined  with  him  as  a  grantor,  is  properly 
described  as  to  his  residence,  but  his  occu- 
pation is  described  as  that  of  a  mantle 
manufacturer ;  and  it  is  said  that  he,  having 
ceased  to  be  in  partnei'ship  with  his  father, 
and  having  become  a  clerk  in  his  father's 
employment,  is  not  properly  described  as  a 
mantle  manufacturer.  Before  considering 
whether  this  is  a  misdescription,  we  must 
see  whether  it  is  material.  K  the  require- 
ments of  the  Act  are  complied  with  by  the 
father  being  properly  described,  we  need 
not  consider  whether  there  is  any  misde- 
scription of  the  son.  Now  what  does  the 
Act  say  f  It  says  that  an  affidavit  made  on 
registration  shall  give  **  a  description  of  the 
residence  and  occupation  of  the  person 
making  or  giving  "  the  bill  of  sale.  This 
is  part  of  the  registration ;  and  if  the  bill 
of  sale  is  not  duly  registered  it  is  to  be 
void  as  against  the  trustee  in  bankruptcy 
of  the  person  whose  goods  are  comprised  in 
it.  Who  is  the  person  against  whose  cre- 
ditors the  bill  of  sale  is  to  be  void  if  the 
Act  is  not  complied  with  1  James  Storey. 
He  is  the  bankrupt,  and  it  is  against  his 
trustee  that  the  deed  is  to  be  void.  Who 
was  "  the  person  making  or  giving  "  the 
bill  of  sale!  William  IVench  Storey,  the 
son,  joined  in  the  deed ;  but  he  had  nothing 
to  give — he  had  no  interest  in  the  property 
comprised  in  the  deed.  His  description 
therefore  is  immaterial.  The  Act  means 
that  the  bill  of  sale  must  be  duly  regis- 
tered quoad  the  person  whose  credit  will  be 
affected  by  it ;  and  the  joinder  in  it  of  a 
person  who  had  no  interest  in  the  goods 
and  had  nothing  to  convey  is  mere  sur- 
plusage. Is  the  description  which  is  given 
of  James  Stor^  right  t    It  is  said  that  it 


is  not,  because  he  is  described  as  carrying 
on  business  with  his  son..  But  all  that 
the  Act  requires  is  that  there  should  be  a 
description  of  the  residence  and  occupation 
of  the  grantor.  Is  the  father's  occupation 
the  less  duly  described  because  the  affidavit 
goes  on  to  say  that  he  is  carrying  on  busi- 
ness in  partnership  with  his  son  1  I  think 
not.  These  words  are  mere  surplusage. 
The  additional  words  are  in  no  way  mis- 
leading in  this  case ;  if  they  were  it  might 
be  necessary  to  consider  whether  they  could 
cut  down  the  effect  of  the  prior  correct 
description.  It  appears  to  me  that  the 
father  was  sufficiently  described,  and  I 
think  we  should  be  straining  the  words  of 
the  Act  if  we  were  to  hold  that  the  addi- 
tional words  render  the  previous  descrip- 
tion untrue.  One  other  point  was  sug- 
gested. The  two  grantors  are  described 
together  in  the  deed  as  "  the  mortgagor," 
and  then  the  assignment  is  of  all  the  furni- 
ture and  other  chattels  "  belonging  to  the 
mortgagor,"  and  it  was  said  tlmt,  because 
they  are  thus  described  and  included  in 
the  word  "  mortgagor,"  they  are  to  be  tied 
together,  and  the  assignment  is  to  be  read 
as  applying  only  to  those  chattels  which  be- 
long to  them  jointly,  and  cannot,  therefore, 
have  any  operation  when  one  of  them  owns 
all  the  property  and  the  other  owns  none. 
Suppose  that,  instead  of  being  included 
under  the  term  "  mortgagor,"  both  of  the 
grantors  had  been  separately  named  in  the 
assignment,  would  any  lawyer  doubt  that 
the  whole  of  the  property  belonging  to 
them  or  either  of  them  would  pass  by 
the  assignment  1  It  is  quite  plain  that  the 
whole  of  it  would  pass.  The  whole  pro- 
perty must  equally  pass  when  the  two 
grantors  are,  to  avoid  repetition,  described 
under  one  word.  I  notice  this  argument, 
though  it  was  only  faintly  urged,  because 
it  is  the  duty  of  a  Judge  to  notice  every 
argument  which  is  addressed  to  him.  I 
think  that  the  decision  ought  to  be  affirmed, 
and  that  the  appeal  should  be  dismissed. 

LiNDLEY,  L.J. — I  also  am  of  opinion 
that  the  bill  of  sale  is  valid  as  against  the 
trustee  in  the  liquidation  of  James  Storey. 
We  need  not  consider  what  would  have 
been  the  result  if  W.  F.  Storey  had  been 
a  bankrupt. 

The  first  objection  is  that  the  considera- 
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tion  for  the  deed  is  not  truly  stated  in  it. 
The  consideration  stated  is  the  sum  of 
242/.,  advanced  by  the  grantee  to  the 
grantor,  and  the  grantor  agrees  to  pay 
lOOZ.  by  way  of  interest  and  bonus,  and 
the  sum  of  342Z.  is  secured  by  the  deed. 
As  I  understand  it,  the  sum  of  242/.  was 
actually  advanced  by  the  grantee  to  the 
grantor,  and  that  in  ordinary  parlance  is 
called,  and  I  think  rightly  called,  the  con- 
sideration for  the  bUl  of  sale.  It  is  said 
that  there  was  another  consideration — 
namely,  the  promise  of  the  grantee  not  to 
register  the  bill  of  sale.  I  do  not  think 
that  is  so.  I  think  the  consideration  was 
the  sum  which  is  stated  as  such.  We 
must  look  at  the  words  of  the  Act,  and  I 
think  we  should  be  straining  them  if  we 
were  to  hold  that  this  agreement  not  to 
register  was  part  of  the  consideration  for 
the  deed.  It  was  part  of  the  bargain 
between  the  grantor  and  the  grantee  which 
resulted  in  the  consideration  being  given, 
but  it  was  not  part  of  the  consideration 
itself. 

The  next  point  taken  is  that  the  bill  of 
sale  was  subject  to  a  defeasance  or  condi- 
tion, because  there  was  this  agreement 
not  to  register  it.  The  agreement  was  ob- 
viously not  a  defeasance.  Was  it  a  condi- 
tion %  I  think  not.  Upon  this  point  Ek 
parte  Collins  (3)  is  a  valuable  authority. 
In  that  case  Lord  Justice  James  made 
these  important  observations:  "The  Act 
does  not  say  that  a  bill  of  sale  shall  be  in- 
valid if  it  does  not  contain  a  true  repre- 
sentation of  the  transaction  ;  it  simply 
])uts  a  registered  bill  of  sale  on  the  footing 
on  which  an  unregistered  one  stood  before 
the  Act.  If  thiB  transaction  had  taken 
place  l)efore  the  Act,  is  there  any  doubt 
that  the  creditor  would  have  had  all  the 
rights  which  are  in  terms  given  by  the  bill 
of  sale  ?  The  bill  of  sale  is  framed  so  as 
to  conceal  a  fact  which  would  have  been 
very  damaging  to  the  debtor's  credit — 
namely,  that  he  agreed  to  give  30/.  for  a 
loan  of  100/.  for  three  months  ;  but  there 
is  no  such  false  recital  as  the  debtor  could 
take  advantage  of." 

So  hei-e,  as  I  understand,  it  is  not  neces- 
sary that  the  bill  of  sale  should  state  every 
part  of  the  bargain  between  the  parties ; 
and  this  is  a  mere  collateral  agreement. 

With  regard  to  the  alleged  misdescrip- 


tion, the  son  is  not  a  bankrupt,  and  if  we 
construe  sections  8  and  10  of  the  Act 
together,  as  I  think  we  ought  to  do,  I  am 
of  opinion  that  the  residence  and  occu- 
pation, which  must  be  stated,  are  those  of 
the  bankrupt  or  execution  debtor,  and  not 
those  of  some  other  person.  There  is  no 
misdescription  of  the  liquidating  debtor  in 
the  pi*esent  case  :  his  residence  and  occupa- 
tion are  properly  described.  There  is  this 
addition,  "  carrying  on  business  together" 
at  the  address  which  is  mentioned.  Sup- 
posing this  meant  that  the  father  and  the 
son  were  then  carrying  on  business  in 
partnership  together,  does  it  render  the 
previous  description  of  the  father's  resi- 
dence and  occupation  incorrect?  It  is 
mere  surplusage,  and  it  is  not  shewn  to 
have  been  in  any  way  misleading  or  to 
have  misled  any  one.  Of  course,  there 
might  be  additional  words  which  would  be 
misleading,  and  in  such  a  case  it  might 
well  be  that  the  description  would  not 
satisfy  the  requirements  of  the  Act.  The 
other  objection  is  really  the  same  thing  in 
another  shape. 

BowEN,  L.J. — I  am  of  the  same  opinion, 
and  have  nothing  to  add. 

Solicitors — F.  Venn  &  Ck).,  agents  for  Ritson  & 
Grnndy,  Manchester,  for  appellant;  D.Warde, 
agent  for  J.  Sims,  Manchester,  for  respon- 
dent. 


[IN  THE  COURT  OF  APPEAL.] 

Lord  Selbobne,  L.C.^ 

JeSSEL,  M.R.  I  THE  EAST  AND  WEST 

Cotton,  L.J.  >     india  dock  com- 

1882.  I        PANY  V.  HILL. 

Nov.  4.  J 

Bankruptcy — Bankruptcy  of  Assignee 
of  Lease — Disclaimer  by  Trustee  of  As- 
signee— Sub-demise  at  Nominal  Rent — 
Liability  of  Original  Lessee  on  Covenants 
— Bent  accrued  since  Disclaimer — Bank- 
ruptcy Act,  1869,  s,  23. 

The  disclaimer  of  a  lease  by  the  trustee 
of  a  bankrupt  assignee  of  a  lease  has  no 
effect  upon  the  rights  and  liabUitiea  sub- 
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Mting  (MS  between  the  lessor  and  original 
lessee,  and  the  lessor  is  entitled  to  recover 
from  the  original  lessee  rent  which  has 
accrued  since  the  date  of  the  disclaimer. 

Semble, — the  Court  vxmld  order  pos- 
session of  the  disclaimed  property  to  he 
delivered  over  to  the  lessee,  if  possession 
was  oapahle  of  being  given. 

This  was  an  appeal  by  the  defendant 
from  a  judgment  of  Hall,  V.C.,  overruling 
a  demurrer  put  in  by  him  to  the  plaintiffs' 
statement  of  claim. 

The  facts  were  as  follows : — 

On  the  2nd  of  December,  1875,  the 
plaintiffs  demised  a  public-house,  called 
the  Brunswick  Tap,  to  the  defendant  for 
twenty-one  years,  h-om  the  25th  of  March, 
1875,  at  the  annual  rent  of  300Z.,  and 
subject  to  the  observance  and  performance 
of  the  covenants  on  the  lessee's  part  con- 
tained in  the  lease. 

On  the  same  day  the  defendant,  in  con- 
sideration of  a  sum  of  1,1 50Z.  paid  to  him 
by  Clarke,  assigned  the  premises  to  him  for 
the  remainder  of  the  term,  Clarke  cove- 
nanting with  the  defendant  to  pay  the 
rent  reserved  in  the  lease,  and  to  perform 
the  covenants,  and  indemnify  the  defen- 
dant from  liability  for  rent  and  cove- 
nants. 

On  the  3rd  of  December,  1875,  Clarke 
demised  the  premises  to  Truman,  Hanbury 
&  Co.  for  the  I'esidue  of  the  term,  except 
the  last  thi*ee  days,  at  a  peppercorn  rent, 
by  way  of  mortgage,  to  secure  the  repay- 
ment of  1,000^.  advanced  by  them. 

On  the  10th  of  February,  1881,  Clarke 
filed  a  petition  for  liquidation,  and  his 
trustee,  in  March,  applied  to  the  Court 
for  leave  to  disclaim  the  debtor's  interest 
in  the  lease,  on  the  ground  that  the  pro- 
perty was  not  worth  the  rent,  and  he 
served  notice  of  his  application  on  the  de- 
fendant, on  the  mortgagees,  and  on  the 
plaintifik.  The  application  was  heard  on 
the  9th  of  April,  1881,  and  was  opposed 
both  by  the  plaintiffs  and  the  mortgagees, 
on  the  ground  that  the  disclaimer  would 
destroy  in  the  one  case  the  lease,  in  the 
other  the  under-lease.  The  Registrar,  how- 
ever, gave  leave  to  the  trustee  to  disclaim, 
and  his  order  was  upheld  by  the  Court  of 
Appeal  in  June,  1881. 

The  case  on  appeal  is  reported  50  Law 
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J.  Rep.  Chanc.  789;  Law  Rep.  17  Ch.  D. 
759. 

The  plainti^  subsequently  brought  the 
present  action  against  the  defendant, 
claiming  rent  due  up  to  the  date  of  the 
issue  of  the  writ. 

The  defendant  demurred  to  so  much  of 
the  claim  as  required  payment  of  rent 
accrued  due  between  the  date  of  adjudica- 
tion and  disclaimer,  and  in  the  alternative 
to  so  much  of  the  claim  as  claimed  pay- 
ment of  rent  accrued  since  the  date  of 
disclaimer. 

Hall,  V.C,  overruled  the  demurrer. 

r 

W,  Pearson,  Q.C,  and  McSwinney,  for 
the  appellant. — By  the  operation  of  the 
disclaimer  the  lease  is  to  be  deemed  to  be 
surrendered — that  is,  a  surrender  must  be 
assumed,  with  all  its  logical  consequences. 
The  entire  lease  is  got  rid  of,  and  not  a 
part  of  it  only — In  re  Latham  ;  ex  parte 
Gregg  (1)  and  Bx  parte  Allen;  in  re 
Fussell  (2);  and  therefore  the  liability  of 
the  original  lessee  on  his  covenants  to  the 
lessor  cannot  be  enforced.  The  term  being 
gone,  all  the  rights  and  liabilities  incident 
to  it  have  gone  too.  It  would  be  haid 
upon  the  lessee,  who  has  no  longer  the 
property,  and  therefore  derives  no  benefit 
from  it,  that  he  should  still  remain  liable 
in  respect  of  it. 

The  present  question  has  not  yet  been 
before  the  Court  of  Appeal. 

In  the  case  of  Ex  parte  Walton  (3)  no 
opinion  is  expressed  as  to  the  effect  of  a 
disclaimer  by  the  trustee  of  a  bankrupt 
assignee  of  a  lease  upon  the  position  of 
the  original  lessee;  and  in  Harding  v. 
Preece  (4)  Williams,  J.,  treats  the  point 
as  open,  except  for  the  decision  of  Hall, 
V.C,  in  this  very  case,  and  which  he 
followed  as  the  decision  of  a  Court  of  co- 
ordinate jurisdiction. 

In  Ex  parte  JStep/iens  (5)  the  question 
as  to  the  right  of  the  trustee  in  bankruptcy, 

(1)61  Law  J.  Rep.  Chanc.  367 ;  Law  Rep.  19 
Ch.  D.  7. 

(2)  61  Law  J.  Rep.  Chanc.  724 ;  Law  Rep. 
20Ch.  D.  341. 

(3)  60  Law  J.  Rep.  Chanc.  667 ;  Law  Rep. 
17  Ch.  D.  746,  at  p.  759. 

(4)  61  Law  J.  Rep.  Q.B.  615;  Law  Rep.  9 
Q.B.  D.  281. 

(5)  47  Law  J.  Rep.  Bankr.  22 ;  Law  Rep.  7 
Ch.  D.  127. 
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who  had  disclaimed,  to  the  fixtures,  that 
is,  as  to  the  right  of  severanoe,  depended 
on  whether  the  lease  was  still  in  existence 
or  was  gone,  and  the  Court  held  that  the 
trustee,  although  still  in  possession  of  the 
leasehold,  could  not  remove  them,  be- 
cause, as  James,  L.  J.,  says,  **  by  the  joint 
operation  of  the  disclaimer  and  the  pro- 
visions of  the  Bankruptcy  Act  the  term  is 
to  be  deemed  for  all  purposes  to  have 
come  to  an  end  on  the  day  of  the  adjudica- 
tion  When   he  did  disclaim  the 

lease  the  term  was  at  once  gone." 

So,  too,  in  Ex  parte  Brook;  in  re 
Roberta  (6). 

[LoBD  Selborne. — In  those  cases  there 
was  no  question  as  to  any  right  of  third 
parties.] 

No;  but  the  question  as  to  the  deter- 
mination of  the  term  was  before  the  Court. 
See,  too.  In  re  Mercer  and  Moore  (7). 

In  Mo/nning  v.  FliglU  (8),  a  case  under 
the  Act  of  6  Geo.  4.  c.  16.  s.  75,  it  was 
held  that,  on  the  delivery  up  of  the  lease 
by  the  bankrupt  assignee,  the  original 
lessee  remained  liable  on  his  covenants, 
but  there  were  no  words  in  the  earlier 
Act  which  had  the  effect  of  determining 
the  term. 

The  plaintifis  in  this  case  have  a  remedy 
against  the  sub-lessees,  whose  rights  and 
liabilities  are  unaffected — SmaUey  v.  Har- 
dmge  (9)  and  Ex  parte  Walton  (3) ;  and 
have  also  their  remedy  under  the  final 
clause  of  the  section. 

In  Smyth  v.  North  (10)  the  only  thing 
necessary  for  decision  was  that  the  original 
lessee  was  liable  to  pay  rent  which  accrued 
due  before  the  disclaimer,  and  Bram- 
weUy  B.,  was  clearly  of  opinion  that  the 
lessee  would  not  have  been  liable  to  pay 
rent  accrued  subsequently  to  the  disclaimer. 

The  cases  of  (fFarrdl  v.  Stephenson  (11) 
and  Taylor  v.  Gillott  (12)  were  referred  to. 

(6)  48  Law  J.  Rep.  Bankr.  22 ;  Law  Rep.  10 
Ch.  D.  100. 

(7)  49  Law  J.  Rep.  Chanc.  201 ;  Law  Rep. 
14  Ch.  D.  287. 

(8)  8  B.  &  Ad.  211 ;  1  Law  J.  Rep.  K.B.  95. 

(9)  60  Law  J.  Rep.  Q.B.  367;  Law  Rep.  7 
Q.B.  D.  624. 

(10)  41  Law  J.  Rep.  Exch.  103 ;  Law  Rep. 
7  Kxch.  243. 

(11)  4  It.  Law  Rep.  716. 

(12)  44  Law  J.  Rep.  Chanc.  740;  Law  Rep. 
20  £q.  682. 


KeketoicJi,  Q,C,y  and  W.  Laifiam,  for  the 
plaintiffs,  were  not  called  upon. 

Lord  Selborne,  L.C. — ^We  are  all  of 
opinion,  looking  to  the  decisions  which 
have  taken  place  under  this  and  the 
former  statutes  in  various  Courts,  and  to 
the  opinions  which  have  been  expressed 
(without  determining  whether  those  de- 
cisions have  boon  so  made  as  to  bind  this 
Court),  that  they  amount  to  so  consider- 
able a  mass  of  judicial  opinion  expressed 
in  a  certain  direction  as  to  make  it  proper 
that  that  opinion,  if  it  is  to  be  overruled, 
should  be  overruled  by  a  higher  authority. 

The  only  thing  that  one  may  safely  call 
clear  in  this  matter  is  that  the  construc- 
tion of  the  clause  in  the  statute  is  a 
matter  of  considerable  difficulty.  An 
opinion  has  been  expressed — I  need  not 
say  whether  in  a  manner  which,  if  I  were 
forced  to  determine  it,  I  should  hold 
absolutely  binding  upon  this  Court,  which 
is  the  same  tribunal — but  an  opinion  has 
been  expressed  in  the  case  of  Ex  parte 
Walton  (3),  that,  as  between  the  original 
lessor  and  the  person  holding  imder  him 
as  under-lessee,  the  lease  could  not  be  de- 
stroyed by  any  disclaimer — the  effect  of 
the  original  lease  remains,  and  is  not 
taken  away  by  the  statute ;  and  although 
I  certainly  do  appear  to  have  thought  that 
it  might  not  have  been  necessary  to  deter- 
mine that  question  for  the  purpose  of  the 
case,  yet,  as  a  matter  of  fact,  the  Lords 
Justices  did  express  a  deliberate  opinion 
to  that  effect,  and  they  embodied  it  in  the 
terms  of  their  order.  The  Court  of  law 
in  Smyth  v.  North  (10),  undoubtedly  with 
some  difference  of  opinion  (but  it  was  yet 
a  difference  which  I  can  hardly  reconcile 
with  the  present  appellant's  argument 
even  as  to  Lord  Bramwell),  decided,  I 
think,  in  the  same  sense.  I  will  not  speak 
of  later  decisions,  because  they  really  de- 
pend upon  those  authorities;  but  before 
those  authorities,  under  an  earlier  Bank- 
ruptcy Act,  Lord  Tenterden  and  the  Court 
of  Queen's  Bench,  in  Manning  v.  Flight 
(8),  had  decided  that  the  effect  of  that 
earlier  Act,  when  it  said  that  not  only  the 
assignee  disclaiming,  but  the  bankrupt 
delivering  up  the  deeds,  was  to  be  abso- 
lutely reSeved  from  all  liabilities  under 
the  lease,  was  that  it  operated  only  as 
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between  the  persons  expressly  relieved 
from  liabilities  by  the  statute  and  the 
lessor,  and  left  untouched  all  other  rights 
whioh  the  lessor  might  have  had  under  the 
covenants  embodied  in  the  lease  against 
anybody  else.  I  agree  that  the  word 
"surrender"  occurs  here  and  did  not 
occur  in  that  statute,  in  that  seems  to 
me  to  be  the  only  clear  difference ;  but  in 
endeavouring  to  consider  whether  the  un- 
doubted effect  of  that  statute  in  favour  of 
the  bankrupt  by  the  delivery  up  of  the 
lease  to  the  lessor  must  not  necessarily  in- 
volve something  between  those  parties  at 
all  events  tantamount  to  surrender,  I 
have  great  difficulty  in  seeing  how  it  could 
be  otherwise. 

So  that  it  does  appear  to  me  that  the 
more  recent  authorities  decided  upon  this 
particular  statute  were  led  up  to  by  the 
previous  authorities  decided  under  the 
statute  which  preceded  it.  I  have  said 
that  there  is  undoubted  difficulty ;  but,  on 
prindplcy  it  is  certainly  desirable  in  con- 
struing a  statute,  if  it  be  possible,  to  avoid 
extending  it  to  collateral  effects  and  conse- 
quences beyond  the  scope  of  the  general 
object  and  policy  of  the  statute  itself,  and 
injurious  to  third  parties  with  whose  in- 
teiest  the  statute  need  not,  and  does  not, 
profess  to  directly  deal;  and  not  only  in 
many  cases,  but  in  this  case,  upon  the 
assumption  of  the  lease  at  the  peppercorn 
rent  being  a  subsisting  lease,  it  seems  quite 
manifest  that  the  effect  of  the  statute,  if  it 
were  construed  according  to  the  appellant's 
argument,  would  be  to  do  a  great  deal 
more  harm  to  third  parties  outside  the 
administration  of  bimkniptcy  than  it 
would  do  good  to  anybody  else. 

Then  it  is  further  to  be  observed  that 
the  words  are  not,  in  several  points,  very 
clear,  and,  after  all,  what  is  spoken  of  is 
the  property  of  i^e  bankrupt  and  the 
property  disclaimed,  which,  "  if  a  lease,  is 
to  be  deemed  to  have  been  surrendered  on 
the  same  date";  certainly  those  words  leave 
a  good  deal  to  be  supplied  by  construction 
as  to  the  consequences  of  its  operation. 
It  is  dear  what  the  statute  meant  as  be- 
tween the  persons  exonerated  expressly  and 
the  persons  to  whom  they  were  liable ;  but 
what  is  to  happen  as  to  third  parties  is 
certainly  not  expressed  in  the  way  in  which 
I  think  it  might  have  been  expected  to  be 
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if  the  same  effect  had  been  meant  to  be 
attributed  to  a  surrender  by  a  trustee  in 
bankruptcy  as  must  be  attributed  to  a 
voluntary  surrender  by  a  person  not  a 
bankrupt  voluntarily  accepted  by  the  lessor. 
Then    follow    the    words  which    have 
several    times   been    referred  to :   "  Any 
person  interested  in  any  disclaimed  pro- 
perty may  apply  to  the  Court,  which  may 
order  the  property  to  be  delivered  up,  or 
do  what  is  just."     If  a  lease  is  the  dis- 
claimed property,  any  person  interested  in 
the  lease  may  apply,  and   if  the   Court 
thinks  it  just  that  the  lease  should  be 
delivered   up,  it  may  be.     Suppose  that 
the  original  lessee,  having  assigned  to  a 
person  who   becomes    bankrupt,   is  held 
liable,  as  these  authorities  tend  to  hold 
him  liable,  upon  his  covenant  to  the  lessor, 
and  being  called  upon  by  the  lessor  to  pay 
his  rent  he  applies  to  the  Court  and  says. 
The  bankrupt  to  whom  I  made  an  as- 
signment and  his  trustee  have  disclaimed, 
the  landlord  holds  me  liable  for  the  rent, 
and  he  therefore  is  not  content  as  between 
him  and  me  to  treat  the  lease  as  at  an  end, 
is  it  not  just  and  equitable  that  I  should 
have  the  possession]     If  the  possession 
were  beneficial  he  would  have  an  interest 
in  making  that  application.     I  shall  not 
attempt  to  decide  beforehand  a  question 
not  before  the  Court,  but  if  it  wore  just 
that  the  possession  should  be  delivered  up 
to  him,  I  cannot  help  thinking  that  the 
Court  would  have  sufficient  authority  and 
power  to  do  it ;  and  if,  as  in  the  present  case 
apparently,  that  could  not  be  done,  because 
there  is  an  under-lessee  who  would  have  had 
the  right  to  retain  possession  of  the  property, 
still  the  question  only  comes  to  this — who 
is  to  prove  for  the  loss  in  bankruptcy? 
I  have  referred  to  these  as  considerations 
which  have  evidently  influenced,  or  probably 
influeuced,  the  minds  of  the  Courts  which 
have  had  the  questions  before  them,  and 
which  have  hitherto  all  concurred  in  similar 
judgments  and  opinions,  and,  as  I  say,  in 
that  state  of  things  the  Court  docs  not 
consider  that  it  ought  now  to  depart  from 
what  has  been  previously  decided  and  dealt 
with. 

Jessei,  M.R. — Concurring  as  I  do  in 
the  observations  of  the  Lord  Chancellor, 
I  merely  wish  to  make  one  remark — tliat, 
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having  listened  with  great  attention  to  the 
elaborate  argument  addressed  to  us,  I  see 
no  reason  whatever,  as  far  as  I  am  con- 
cerned, to  alter  the  opinion  I  have  already 
expressed  at  considerable  length  in  the  case 
of  Ex  parte  Walton  (3). 

Cotton,  L.J. — I  agree  in  the  judgment 
expressed  by  the  Lord  Chancellor. 


Solicitors— F.  L.  Soames,  for  appellant ;  Fresh- 
fields  &  Williams,  for  respondents. 


Bankruptcy. 

Bacx)n,  C.J. 

1882. 

Nov.  13. 


Ex  parte  French  ; 
in  re  trim. 


Adjudication  —  Power  to  Annul  —  In- 
Rufflcie'tU  Petitioning  Creditor's  Debt — 
Advertisement — Bankruptctj  Act,  1869  (32 
d:  33  Vict  c.  71),  s,  10. 

An  abjudication  in  harikruptcy  not  ap- 
pealed from  and  duly  advertised  will  not 
afterioards  he  annulled  under  the  general 
jurisdiction  of  the  Court  on  the  ground 
that  there  was  no  sufficient  petitioning 
creditor's  d^ht  to  support  the  adjudication. 

Appeal  from  the  County  Court  at  Ryde. 

In  May,  1881,  the  debtor,  a  miller, 
realised  his  property  to  the  amount  of  100/., 
and  went  to  Canada,  for  the  purpose  of 
seeing  his  son  settled  there,  as  he  alleged, 
but  without  any  intention  of  remaining 
there  himself. 

On  the  19th  of  May  two  creditors, 
French,  whose  debt  was  alleged  to  amount 
to  42/.  9«.  5(£.,  and  Clark,  whose  debt  was 
admitted  to  be  25/.  \0s.,  presented  a  peti- 
tion in  bankruptcy,  the  act  of  bankruptcy 
alleged  being  that  the  debtor,  being  a 
trader,  had  departed  from  his  dwelling- 
house  with  intent  to  defeat  or  delay  his 
ci'editors ;  and  on  the  5th  of  July  the  debtor 
was  adjudicated  bankrupt,  and  the  adjudi- 
cation was  duly  advertised.  Proceedings 
were  taken  in  the  bankn^ptcy,  and  French 
was  appointed  trustee.  Towards  the  end 
of  July  the  debtor  returned  from  Canada, 
and  on  the  4th  of  October  applied  to  the 
County  Court  Judge  to  annul,  the  adjudi- 


cation and  set  aside  the  proceedings  in  the 
bankruptcy  on  the  ground  that  he  disputed 
the  debt  to  French.  The  County  Court 
Judge  directed  an  issue  to  try  the  amount 
of  French's  debt,  and  the  jury  found  that 
it  amounted  to  22/.  only,  so  that  the  two 
debts  on  which  the  adjudication  was  made 
did  not  together  amount  to  50/.  Thereupon 
the  County  Court  Judge  made  an  oitier 
that  the  adjudication  should  be  declared 
void  and  all  proceedings  thereunder  invalid, 
and  directed  Fi*ench  to  pay  the  costs. 
French  appealed  from  this  order. 

Crumpy  for  the  ap^jellant. — There  was 
no  appeal  against  the  adjudication,  which 
having  been  duly  advertised  is  by  section 
10  conclusive.  The  Court  has  power  to 
annul  an  adjudication  in  three  cases  only 
— first,  under  its  general  jurisdiction  where 
good  reason  is  shewn — Ex  parte  Ashwwth 
(1) ;  secondly,  under  section  84,  where  no 
trustee  is  appointed ;  and,  thirdly,  under 
section  28,  where  a  composition  or  scheme 
is  assented  to.  If  this  adjudication  is  to 
be  annulled  it  must  be  under  the  general 
jurisdiction,  but  no  good  reasons  have  been 
shewn.  The  absence  of  a  sufficient  peti- 
tioning creditor's  debt  is  clearly  no  good 
reason  on  the  authorities — Pobson  on  Bank- 
ruptcy (2),  Revellw,  Blake  (3)  and  Ex  parte 
Hooper  (4). 

He  also  cited   Ex  parte  Wigg ;  in  re 
Johnson  (5). 

F,  (7.  Willis ^  for  the  debtor. — The  cases 
cited  are  distinguishable,  as  in  them  the 
debtor  had  an  opportunity  of  disputing  the 
petitioning  creditor's  debt.  In  this  case, 
the  debtor  had  no  opportunity  of  disputing 
it  till  the  time  for  appealing  against  the 
order  had  elapsed.  As  soon  as  he  returned 
to  Fngland  he  took  immediate  steps  to  get 
the  order  annulled.  The  order  of  the 
County  Court  was,  therefore,  right  under 
the  circumstances  of  this  cjise. 
No  reply  was  called  for. 


(1)  43  Law  J.  Rep.  Bankr.  242;  Law  Rep.  18 
Eq.  7. 

(2)  4th  cd.  p.  670. 

(3)  41  Law  J.  Rep.  C.P.  129  ;  Law  Rep.  7 
C.P.  300  ;  in  Ex.  Cli.  42  Law  J.  Rep.  C.P.  165  ; 
Law  Rep.  8  C.P.  633. 

(4)  46  Ijaw  J.  Rep.  Bankr.  83. 

(6)  48  Law  J.  Rep.  Bankr.  119  ;  Law  Rep.  12 
Ch.  D.  905. 
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Bacon,  C.J.— =-In  my  opinion  the  pro- 
ceedings of  the  4th  of  October  were  a 
mistake.  Proceedings  in  bankruptcy  are 
for  the  benefit  not  only  of  the  petitioning 
creditor,  bat  of  all  the  creditors.  To  get 
rid  of  all  troubles  and  expenses  the  adver- 
tisement of  the  adjudication  is  made  evi- 
dence of  the  hct  against  all  the  world.  If 
the  Act  does  not  mean  that,  it  means  no- 
thing at  all.  Here  regular  proceedings 
were  taken  'in  bankruptcy,  the  two  debts 
amounting  to  more  than  50^. ;  that  was 
proved,  and  the  adjudication  was  made, 
and  there  was  no  attempt  to  appeal  against 
that  order,  and  the  time  for  appealing 
against  it  has  elapsed.  Then  what  right 
has  the  debtor  to  annul  the  adjudication  1 
The  petitioning  creditor's  debt  is  one  of 
the  elements  enablii^  the  Court  to  pro- 
nounce the  adjudication,  and  the  Court 
must  be  satisfied  that  there  are  debts  which 
exceed  the  amount.  Then  the  adjudica- 
tion is  advertised,  and  thereupon  the  rights 
of  the  creditors  arise — not  of  the  petition- 
ing creditor  alone — to  have  the  estate 
administered  in  bankruptcy.  What  could 
the  debtor  complain  of  1  He  admits  that 
he  went  to  Canada  with  100^.,  and  admits 
that  he  knew  of  the  adjudication  in  the 
month  of  July  when  he  returned.  Then 
he  finds  some  one  to  advise  him  that  he 
can  get  the  adjudication  annulled  and  de- 
prive the  creditors  of  their  rights  imder  the 
administration  of  the  estate  in  bankruptcy. 
Even  if  less  than  the  amount  of  the  alleged 
debts  was  due,  that  can  be  no  ground  to 
set  aside  the  adjudication.  Bevdlv.  Blake 
(3)  decides  that  very  clearly.  It  is  clear 
from  the  judgments  in  that  case  that  adver- 
tisement in  the  Oazeiti  is  conclusive.  At 
Law  Reports,  7  C.P.  p.  308,  Chief  Justice 
Bovill  says,  "  By  the  10th  section  a  copy  of 
the  Gazette  containing  an  order  of  the  Court 
shall  be  conclusive  evidence  of  a  debtor 
having  been  adjudged  banki*upt,  and  of  the 
date  of  the  adjudication."  At  p.  310  the 
same  learned  Judge  said  :  "  If  the  conten- 
tion of  the  defendant  could  be  maintained, 
then  a  party  might,  after  the  failure  of  a 
series  of  appeals,  and  after  any  lapse  of  time^ 
ccmteet  the  question  of  the  jurisdiction  of  the 
Court  in  any  action  in  which  the  validity 
oftheadjudication  might  be  material.  This 
seems  to  me  predsely  what  the  Act  was  in- 
toided  to  prevent."  The  whole  of  the  judg- 
YoL.  62.~GflAKO. 
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ment  is  extremely  instructive,  and  shews 
the  care  the  Judge  bestowed  on  the  matter. 
Mr.  Justice  Byles  says  the  same  thing. 
He  says,  "I  think  it  has  been  sufficiently 
shewn,  by  reference  to  the  sections  of  the 
Bankruptcy  Act,  1869,  that  this  objection 
cannot  now  be  sustained.  .  .  .  One  great 
object  of  the  recent  Bankruptcy  Act  was  to 
supersede  the  old  expensive  enquiries  at 
Nisi  Priusas  to  petitioning  creditors'  debts, 
trading,  and  act  of  bankruptcy  by  making 
the  order  of  adjudication  conclusive  evi- 
dence of  these  essentials."  Mr.  Justice 
Brett  entertained  some  other  notion.  But 
the  other  Judge,  Mr.  Justice  Grove,  en- 
tirely agrees  with  the  reasons  stated  by 
the  Lord  Chief  Justice.  In  my  opinion, 
therefore,  the  County  Court  Judge  had 
no  power  to  annul  the  adjudication. 
There  is  not  even  any  reason  suggested 
why  he  should  have  annulled  it,  taking 
away  from  the  creditors  the  right  of  having 
the  estate  administered,  and  throwing  a 
heavy  burthen,  as  it  would  appear,  on  the 
trustee.  I  wish  it  to  be  understood  that  I 
decide  this  case  on  the  general  principle 
recognised  in  bankruptcy.  I  say  that  this 
absconding  debtor  comes  too  late,  in  the 
month  of  October,  to  se£  aside  an  adjudi- 
cation which  the  statute  says  shall  be 
valid  and  binding  from  the  time  of  the 
advertisement.  I  think  the  order  was 
altogether  wrong.  It  is  no  reason,  even 
if  the  petitioning  creditor's  debt  is  not 
established,  that  the  other  crexiitors  should 
be  deprived  of  their  rights.  The  order 
must  be  discharged  in  toto,  with  costs  of 
this  appeal  and  costs  in  the  Court  below. 


Solicitors— Ford  &  Ford,  agents  for  B.  W.  Ford 
Sc  Son,  Portsmouth,  for  appellant ;  Speechly, 
JIumford  &  Co.,  agents  for  W.  A.  Killby, 
Southampton,  for  respondent. 
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STANFORD   V.   ROBERTS. 


Jurisdiction — Practice — Settled  Hatate 
— Infant — Costs  of  Application  to  Parlia- 
nierU, 

Wliere  an  estate  was  settled  on  legal 
limitations  in  favour  of  one  for  life,  with 
remainder  to  an  infard  tenaTit-in-tail,  the 
Court  declined  to  order  that  the  costs  of  an 
application  to  Parliament  for  a  private 
Act  to  carry  into  effect  a  proposed  sale 
which  was  beneficial  to  the  estate  shouM  be 
borne  by  tlie  estate  wlietlier  such  application 
were  or  were  not  siLccessful, 

But,  the  teTt/antfor-life  consenting,  the 
Courts  being  of  opinion  tluU  the  proposed 
application  to  Parliament  would  be  for  the 
benefit  of  the  infant,  sanctioned  the  appli- 
cation on  the  terms  that  the  costs  were  to 
be  borne  by  the  tenarUfor-life,  unless  an 
Act  of  Parliament  was  obtained  otherwise 
directing, 

Adjoumod  summons. 

W.  Stanford,  who  died  in  April,  1853, 
by  bis  will,  dated  tbe  lOtb  of  December, 
1852,  devised  all  bis  real  estate  to  Smith 
and  Williams  for  the  term  of  1,000  years 
upon  certain  trusts,  and  subject  thereto  to 
the  use  of  his  sons  and  their  children  in  strict 
settlement,  with  remainder  to  the  use  of  his 
daughter,  the  plaintiff,  for  life,  without 
impeachment  of  waste,  with  remainder  to 
her  first  and  other  sons  successively  in  tail 
male,  with  remainders  over.  The  will 
contained  the  usual  power  of  sale  by  the 
trustees,  to  be  exercised  with  the  consent 
of  the  person  for  the  time  being  entitled 
in  possession,  if  of  full  age,  the  usual  direc- 
tions being  given  for  the  investment  of  the 
proceeds  of  sale  in  real  estate  to  be  settled 
to  the  like  uses. 

There  were  no  sons  of  the  testator.  The 
plaintiff,  in  1867,  married  Mr.  Benett,  and 
had  issue  one  son,  an  infant  of  the  age  of 
thirteen  years  or  thereabouts,  who  was 
made  a  defendant  to  this  action. 

In  July,  1854,  a  decree  was  made  for 
carrying  the  trusts  of  the  will  into  execu- 
tion, and  for  administration  of  the  real 
and  personal  estate  of  the  testator. 

On  the  17th  of  May,  1882,  a  provisional 


agreement  was  entered  into  between  the 
plaintiff,  who  was  the  tenant-for-life,  and 
the  Corporation  of  Brighton,  for  the  sale 
to  the  corporation,  for  the  sum  of  50,000/., 
of  sixty-three  acres  of  land,  forming  part 
of  the  estates  settled  by  the  will,  for  the 
purposes  of  a  public  park. 

The  present  summons,  dated  the  11th  of 
June,  1882,  was  taken  out  by  the  plaintiff, 
asking,  in  effect,  that  the  agreement  of  the 
17th  of  May,  1882,  might  bo  approved  and 
carried  into  effect ;  that  the  plaintiff  might 
be  at  liberty  to  apply  to  Parliament  for 
power  to  sell  the  land ;  that  the  draft  bill 
for  such  purpose  might  be  settled  by  the 
Judge ;  and  that  the  costs  of  the  applica- 
tion and  all  proceedings  consequent  there- 
on might  be  costs  in  the  cause. 

There  were  certain  funds  in  Court  in 
the  cause  which  represented  the  proceeds 
of  sale  of  portions  of  the  settled  estate. 

It  appeared  that  the  sixty-three  acres 
comprised  in  the  agreement  formed  part 
of  the  park  or  ornamental  grannds  attached 
to  the  mansion-house  of  the  settled  estate, 
and  were  not  subject  to  the  power  of  sale 
contained  in  the  will.  There  was  evidence 
that  the  mansion-house  was  not  used  for 
residential  purposes,  and  that,  by  reason  of 
the  extension  of  the  town  of  Brighton 
(which  had  now  reached  to  the  outskirts 
of  the  settled  estate),  and  for  other  reasons, 
it  was  probable  that  when  any  person  be- 
came absolutely  entitled  under  the  will, 
either  the  house  would  be  converted  into  a 
villa  residence,  or  the  site  on  which  it 
stood,  together  with  the  whole  of  this  part 
of  the  estate,  would  be  converted  into  a 
building  estate.  There  was  also  evidence 
that  the  price  now  offered  by  the  Corpora- 
tion of  Brighton  was  very  nearly  the  value 
of  the  land  as  building  land.  The  agree- 
ment for  sale  contained  a  covenant  that 
the  portion  of  the  land  adjoining  the 
mansion-house  should  not  be  built  upon, 
and  it  was  urged  that  this  circumstance, 
and  the  fact  that  the  land  agreed  to  be 
sold  was  to  be  used  as  a  public  park,  would 
materially  enhance  the  value  of  the  rest  of 
the  estate  for  building  purposes. 

A  private  Act  of  Parliament  for  the 
purpose  of  enabling  the  trostees  to  grant 
building  leases  had  been  obtained  in  the 
year  1871,  but  such  Act  did  not  extend  to 
this  portion  of  the  estate. 
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Graham  Hastings,  Q.C,  and  </.  Beatt' 
mofU,  for  the  summons,  having  opened  the 
case, 

ELat,  J.,  objected  that  the  Court  had  no 
jurisdiction  to  charge  an  estate  settled 
upon  legal  limitations  in  favour  of  an  in- 
fant with  the  costs  of  an  application  to 
Parliament,  whether  such  application  were 
sucoessfhl  or  not.  He  referred  to  Dunne 
V.  Dunne  (1). 

Ghaham  Hastings,  Q.C.,  and  J.  Beau- 
moniy  submitted  that  the  Court  had  juris- 
diction where  the  application  was  mani- 
festly for  the  benefit  of*  the  infant.  They 
refeired  to  In  re  Arbuckle  (2).  They, 
however,  proposed,  on  behalf  of  the  plain- 
tiff, that  a  clause  should  be  inserted  into 
the  intended  Act  of  Parliament  providing 
for  the  costs,  the  plaintiff  being  willing 
personally  to  pay  the  same  in  the  event  of 
the  application  to  Parliament  being  unsuc- 
cessful. 

KeketDich,  Q»C.,  and  Whiteway,  for  the 
Corporation  of  Brighton. 

Cecil  Russell,  for  the  trustees  of  the  will. 

Kat,  J. — ^The  question  what  power  the 
Court  has  to  impose  on  the  estate  of  an 
infant  or  upon  a  settled  estate  the  costs  of 
prospective  improvements  has  been  veiy 
mudi  considered  of  late,  and  the  last  deci- 
sion, to  which  I  have  several  times  referred, 
is  In  re  Venour*s  Settled  Estates  (3).  In 
that  case  the  Master  of  the  Bolls  decided 
that  the  Court  has  no  power  under  the 
Settled  Estates  Acts  to  charge,  mortgage 
or  sell  part  of  a  settled  estate  in  order  to 
make  roads  and  sewers  on  building  land 
forming  other  pai*t  of  the  estate ;  nor  has 
it  power  to  apply  for  that  purpose  money 
which  is  liable  to  be  laid  out  in  the  pur- 
chase of  lands  to  be  settled  to  the  same 
uses  as  the  settled  estate.  His  decision  on 
the  point  is  quite  express,  and  was  pro- 
nounced after  considering  a  good  number 
of  cases,  and  amongst  others  the  case  of 
In  re  Gilbert  (4),  in  which  Vice-Chancellor 
Stuart  directed  money  which  happened  to 
be  in  Court,  subject  to  the  same  uses  as 
the  building  land,  to  be  applied  in  making 

(1)  7  De  Oex,  M.  k  G.  207. 

(2)  14  W.B.  636 ;  14  Law  Times,  N.S.  538. 

(3)  46  Law  J.  Rep.  Chanc.  409;  Law  Bep.  2 
Cfa.  D.  622. 

(4)  Unreported;  but  see  2  Hem.  k  M.  203. 


roads,  which  the  Master  of  the  Eolls  seems 
to  have  disapproved;  and  to  the  more 
recent  cases  of  In  re  Newman^s  Settled 
Estates  (5) — in  which  the  Lord  Justice 
James  allowed  part  of  similar  moneys  to 
be  applied  in  building  a  new  house — and 
Drake  v.  Trefusis  (6),  in  which  a  similar 
thing  was  done ;  but  the  Court  declined  to 
lay  out  the    money  on  repairs  and  im. 
pavements  of  old  b^uildingsj^roceeding  on 
the  ground  that  the  laying  out  of  money 
in  erecting  new  buildings,  and  in  repairs 
and  improvements  to  old  buildings,  rest 
on  a  different  footing.     The  Lord  Justice 
James,  in  Drake  v.  Trefusis  (6),  said,  "We 
never  intended  to  go  farther  than  this, 
that  the  expending  money  in  building  a 
house  on  a  vacant  piece  of  ground  forming 
part  of  the  settled  property  is  in  substance 
the  same  thing  as  buying  a  house  " — that 
is  to  say,  where  the  trust  is  to  buy  new  land, 
you  may  rebuild  on  other  part  of  the  settled 
estate,  because  that  is  the  same  as  buying 
new  land ;  and  he  went  on  to  say, "  Bepairs 
and  permanent  improvements  do  not  come 
within  this  principle.     I  am  therefore  of 
opinion  that  the  proposed  expenditure  in 
reinstating  the  mansion  cannot  be  sanc- 
tioned, nor  any  outlay  in  permanent  im- 
provements which  do  not  put  new  buildings 
on  the  ground."   And  I  have  referred  very 
often  to  the  case  of  Dunne  v.  Dunne  (1), 
where  the  limitations  being  legal,  and  the 
claim  to  raise  money  to  improve  the  settled 
land  out  of  a  fund  liable  to  be  invested  in 
land  to  be  settled  to  the  same  uses,  it  was 
said  by  the  Lord  Justice  Knight-Bruce 
that  the  thing  could  not  be  done  without 
an  Act  of  Parliament — that  is  to  say,  that 
the  Court  of  Chancery  had  no  inherent 
jurisdiction,  and  no  power,  even  under  the 
Settled  Estates  Acts,  to  charge  an  estate 
which  is  settled  on  legal  limitations  with 
the  costs  of  proposed  improvements.    Now 
the    Chancery   Division,   in   the   present 
case,  by  this  summons,  as  it  originally 
stood,  is  asked   to  allow  an  application 
to  be  made  to  Parliament   for  an  Act 
sanctioning  a  sale  of  part  of  the  settled 
estate,  which  there  is  no  power  to  make 
either  under   the  trusts  of  the  will,  or 
under  the  Settled  Estates  Act,  or  under 

(6)  43  Law  J.  Rep.  Chanc.  702 ;  Law  Rep.  9 
Chanc.  681. 
(6)  Law  Rep.  10  Chanc.  364. 
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the  private  Act  of  Parliament  which  was 
obtained.     To  say  now  that  in  any  event, 
whether  the  Act  is  passed  or  not,  these 
costs  shall  be  paid  out  of  the  settled  estate, 
seems  to  me  in  principle  the  same  thing 
as  allowing  repairs  or  improvements  of  the 
settled  estate  to  be  a  charge  upon  the 
settled  estate,  which,  accordmg  to  In  re 
Venour*8  Settled  Eataies  (3),  and  according 
to  my  very  clear  opinion  ever  since  the  case 
of  Dunne  v.  Dunne  (1),  it  is  not  within 
the  inherent  jurisdiction  of  the  Court  of 
Chancery  to  order,  and  I  feel  very  con- 
siderable difficulty  in  now  making  an  order, 
that>  in  any  event,  whether  the  Act  is 
passed  or  not,  the  costs  should  be  a  charge 
upon  the  settled  estate,  or  should  be  paid 
out  of  moneys  which  represent  part  of  the 
settled  estate,  which  have  arisen  from  a 
sale  already  made,  and  are  subject  to  a 
trust  for  investment  in  land  again.     My 
present  view  is  that  the  Court  of  Chancery 
has  no  inherent  jurisdiction  to  make  sudi 
an  order  as  that,  and  that  it  requires  either 
the  authority  of  an  Act  of  Parliament,  as 
was  said  in  Dunne  v.  Dunne  (1),  or  an  ex- 
press trust  in  the  instrument  of  settlement 
to  enable  the  Court  to  do  anything  of  the 
kind.     Therefore,  if  that  kind  of  applica- 
tion were  pressed,  I  should  certainly  desire 
that  the  opinion  of  the  Court  of  Appeal 
should  be  taken,  and  should   decline  to 
make  an  order.     I  understand,  however, 
that  it  is  not  pressed.   Application  is  made 
by  the  tenant-for-life  that  the  Court  will, 
on  behalf  of  the  infant  tenant-in-tail  in 
remainder,  express  an  opinion  that  the 
purposes  of  this  Act  of  Parliament,  if  ob- 
tained, will  on  the  whole  be  beneficial  to 
the  estate.     The  facts  'are  these :     [His 
Lordship  then  i*efen*ed  to  the  facts  of  the 
case,  shewing  the  desirability  of  the  pro- 
pose   sale,  and    continued :]      But    the 
tenant-for-life  now  says,  **  I  am  willing  to 
vary  the  application  to  this  extent :  let  it 
be  at  my  own  risk  as  to  costs ;  if  the  ap- 
plication  fails  I  will  take  the  costs  upon 
myself.     I  will  try  to  get  a  clause  intro- 
duced making  the  costs  a  charge  on  the 
estate ;  if  I  do  so,  well  and  good  :  if  not,  I 
will  pay  the  costs  myself."     Therefore,  all 
that  the  Court  is  now  required  to  do  is  to 
express  an  opinion,  which  may  be  of  some 
use  and  value,  as  it  is  said,  in  applying  for 
the  Act  of  Parliament,  in  the  character  of 


guardian  of  the  infant  defendant.  On  be- 
half of  the  infimt  defendant  I  feel  myself 
at  liberty  to  express  my  opinion.  I  think 
the  proposed  Act  will  be  beneficial,  so  fieir 
as  1  am  able  to  judge,  speaking  in  the 
character  which  the  Court  has  of  guardian 
of  an  infant  defendant.  But  I  desire  it  to 
be  clearly  understood  that  I  do  not  in  any 
way  intimate  the  least  opinion  that  these 
costs  could  be  charged  on  the  settled  estate 
or  the  interest  of  the  infant  imless  the  Act 
should  be  obtained.  The  order  will  be 
that  the  Court,  on  behalf  of  the  infant 
ward  of  Court,  being  of  opinion  that  the 
proposed  application  to  Parliament  will  be 
for  the  benefit  of  the  infant,  sanctions  such 
application  on  the  terms  tiiat  all  the  ex- 
penses of  such  application  are  to  be  borne 
by  the  tenant-for-life,  unless  an  Act  of 
Parliament  is  obtained  otherwise  direct- 
ing. 

Solicitors— Day  &  Gather,  for  plaintiff ;  Senior, 
Attree  &  Johnson,  agents  for  Hunt,  Currey  & 
Nicholson,  Lewes,  for  tlie  trustees;  Doxall  k. 
Boxall,  for  Corporat  ion  of  Brighton. 
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Will — Direction  to  Brick  up  House  and 
Furniture  for  Twenty  Years — Validity  of 
Trust— Wills  Act,  1837  (1  Vict.  c.  26), 
s.  3. 

Testatrix  devised  her  freehold  dwelling^ 
house,  yard,  garden  and  outbuildings,  and 
also  her  fumittcre,  to  trustees,  with  direc- 
tions to  tJiem  to  block  up  the  doors ^ 
windows  and  cfdmneys  of  tlie  house, 
except  th^  kitcliens  and  hall,  and  to  leave 
tlie  house  unth  the  furniture  in  it  so  blocked 
up  for  tlie  period  of  twenJty  years  from  her 
death  ;  and  further,  to  put  a  married  couple 
in  the  occupation  of  tJie  kitchens,  garden 
and  outbuildings,  at  a  nomiruil  rent  of 
one  Iialfpenny  per  week,  in  consideration 
of  their  looking  after  the  premises,  and  in 
particular  tlie  blockade;  and  after  the 
determination  of  the  term  of  twenty  years, 
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ami  subject  to  the  trusts  aforesaid^  the 
testatrix  devised  the  premises  to  devisees 
beneficially : — Held,  Outt  the  trusts  of  the 
real  and  personal  estate  were  invalid^  and 
that  such  real  and  personal  estate  passed  as 
undisposed  of  for  tJie  term  of  tvnenty  years 
from  the  death  of  the  testatrix, 

Ann  Maria  Bnrdett,  who  died  in  1872, 
by  her  will  dated  the  22nd  of  May,  1868, 
and  two  codicils  dated  respectively  the 
26th  of  September,  1868,  and  22nd  of 
May,  1871,  appointed  the  plaintiff,  Thomas 
Brown,  and  the  defendants,  R.  Bardett 
and  T.  Baxter,  her  executors  and  trustees, 
and  devised  her  dwelling-house,  situate  at 
Qilmorton,  in  the  county  of  Leicester, 
with  the  yard,  garden,  orchard,  carriage- 
house,  buildings  and  ai)purtenances,  then 
in  her  occupation,  and  also  her  household 
goods  and  furniture,  linen,  china  and 
carriages,  to  her  trustees,  upon  trust  that 
they  should  immediately  after  her  funeral, 
on  the  same  day,  remove  out  of  her  dwell- 
ing-house all  her  plate,  jewellery,  trinkets 
and  watches,  to  be  disposed  of  as  mentioned 
in  her  will,  and  then  iipon  further  trust, 
as  soon  as  might  be  after  her  funeral  and 
on  the  same  day  as  far  as  practicable,  and 
in  their  personal  presence,  and  also  of 
Thos.  Worth,  he  having  been  previously 
requested  to  attend  her  funeral  (provision 
having  been  made  to  that  end  immediately 
after  her  decease),  to  proceed  to  cause  all 
the  windows  in  and  about  the  said  premises 
(except  the  doors  and  windows  belonging 
to  the  kitchen,  back  kitchen,  middle  attic 
and  hall)  to  be  closely  and  effectually 
boarded  up,  and  nailed  with  good  long 
nails,  to  be  bent  down  on  the  inside  ;  the 
inside  shutters  to  be  closed  and  then 
covered  up  with  sheet  iron  and  sdnc ;  the 
window  in  her  bedroom  at  the  back  to  be 
removed  and  the  opening  to  be  bricked  up 
as  part  of  the  wall ;  the  fireplace  in  her 
bedroom  to  be  effectually  bricked  up,  and 
then  the  door  closed  and  bricked  up  in  a 
good  and  substantial  manner ;  the  opening 
from  the  kitchen  to  her  bedroom  to  be 
covered  with  zinc  or  iron  a  foot  larger  each 
way  than  the  openings,  and  then  bricks  to 
be  stacked  upon  it  and  mortared  down  or 
cemented ;  Uie  several  doors  to  be  sealed 
up  with  large  boards  screwed  down  with 
long  Bcrewsy  and  sealed  with  seals,  one  to 
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be  provided  for  that  purpose  by  each  of 
her  trustees,  and  each  seal  to  be  a  distinct 
seal  from  the  other ;  the  chimneys  to  have 
a  piece  of  slate  placed  over  them  so  as  to 
effectually  cover  them,  and  then  bricked 
over  and  cemented.  And  she  directed 
that  all  the  said  articles  of  furniture,  linen, 
china  and  carriages  thereinbefore  men- 
tioned, and  that  might  be  inside  the  rooms 
so  directed  to  be  blocked  up  as  aforesaid  at 
her  decease,  including  her  clock,  should  be 
left  therein  and  not  be  removed  therefrom  ; 
and  she  directed  that  the  work  so  directed 
to  be  done  should  be  renewed  and  repaired 
as  and  when  occasion  should  require,  so  as 
to  keep  the  same  in  a  good,  effectual  and 
sufficient  state  of  repair  for  the  term  of 
twenty  years  next  after  her  decease ; 
and,  subject  to  the  trusts  and  directions 
aforesaid,  upon  trust  that  the  trus- 
tees should  place  some  respectable  mar- 
ried couple  (with  full  power  to  remove 
at  pleasure),  to  be  selected  by  them  or  him, 
her  said  trustees  or  trustee,  or  a  majority 
of  them,  from  time  to  time  as  occasion 
should  require,  in  the  actual  occupation  of 
the  said  kitchen,  back  kitchen,  middle  attic 
and  hall,  and  to  allow  them  to  live  therein 
and  to  occupy  the  same,  and  also  the  yard, 
garden,  orchard  and  other  outbuildings  be- 
longing thereto,  at  a  nominal  rent  of  one 
halfpenny  per  week,  in  consideration  of 
their  taking  care  of  the  said  messuage  or 
tenement  or  premises,  and  particularly  the 
blockade  to  the  said  doors,  windows,  chim- 
neys and  other  places  therein,  and  to  see 
that  the  same  were  in  nowise  tampered  or 
meddled  with,  and,  upon  any  meddling 
or  tampering  therewith,  or  any  need  of 
repairs,  forthwith  to  give  notice  thereof 
to  her  said  trustees  or  trustee  in  order  that 
the  same  might  be  immediately  attended 
to.  And  from  and  after  the  determination 
of  the  said  term  of  twenty  years,  and  sub- 
ject to  the  trusts  aforesaid,  she  gave  and 
devised  her  said  messuage  or  tenement, 
with  the  yard,  garden,  orchard,  carriage- 
house,  outbuildings  and  appurtenances, 
then  in  her  occupation,  unto  and  to  the 
use  of  the  said  K.  Burdett  and  his  assigns, 
during  his  life,  and  after  his  decease,  but 
subject  to  the  said  term  of  twenty  years 
and  to  the  trusts  aforesaid,  unto  and  to  the 
use  of  the  said  T.  Baxter,  his  heirs  and 
a.ssigns,  for  ever.     And  she  further  dii*ected 
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her  trostees  to  visit  and  inspect  the  said 
messuage  or  tenement  or  premises  onoe  in 
every  t^ree  months  to  see  that  the  trusts 
thereinbefore  contained  were  effectually  car- 
ried out.  Provided  always,  and  she  thereby 
declared  her  mind  and  will  to  be  that,  if 
and  in  case  her  said  trustees,  or  any  one  or 
more  of  them,  should  neglect  or  i^use  to 
carry  out  the  trusts  aforesaid  in  reference 
to  her  real  and  personal  estate  at  Gilmorton 
aforesaid,  that  then  or  in  such  case  any 
real  or  personal  estate  by  her  given  or 
intended  for  such  trustee  so  neglecting  or 
refusing,  shoiUd  go  to,  and  she  thereby 
gave  and  devised  the  same  unto,  Henry 
Penfold,  Charles  Bloxsam  and  Martin 
Bloxsam,  their  heirs,  executors,  adminis- 
trators and  assigns,  as  tenants-in-common. 
The  will  and  codicils  were  disputed  in  the 
Court  of  Probate,  but  ultimately  establiahed 
u\  1875.  The  plaintiff  then  brought  an 
administi^tion  suit,  which  now  came  on 
for  further  consideration,  and  one  question 
was  as  to  the  validity  of  the  trusts  of  the 
term  of  twenty  years. 

MiUar,  Q.C.,  and  Brett,  for  the  plaintiff, 
submitted  the  case  to  the  Court. 

Marten,  Q,C,,  and  S.  HaU,  for  R.  Bur- 
dett. — ^We  contend  that  the  house  and 
furniture  directed  to  be  blockaded  are  im- 
disposed  of  for  the  term  of  the  blockade. 
The  will  only  takes  effect  under  section  3 
of  the  Wills  Act,  which  empowers  "  every 
person  to  devise,  bequeath  or  dispose  of  by 
his  will  ....  all  real  estate  and  all  personal 
estate  which  he  shall  be  entitled  to  at  law 
or  in  equity  at  the  time  of  his  death,  and 
which,  if  not  so  devised,  bequeathed  or  dis- 
posed of,  would  devolve  upon  "  his  heir-at- 
law  or  personal  representative.  That  sec- 
tion gives  a  positive  power  of  disposition, 
but  here  the  testatiix  has  not  made  any 
positive  disposition  at  all,  and  the  negative 
trust  to  leave  the  property  unenjoyed  for 
twenty  years  is,  in  effect,  an  intestacy  for 
that  period.  The  trust  cannot  be  supported 
as  a  charitable  trust. 

Hemming,  Q.C.,  and  Tate  Lee,  for  T. 
Baxter,  submitted  the  case  to  the  Court. 

Langley,  for  Henry  Penfold. — ^The  trust 
is  a  valid  trust,  and  ought  to  be  carried 
out  according  to  the  terms  of  the  testatrix's 
will,  so  that  if  the  trustees  fail  to  discharge 
their  duties  the  donees  over  are  entitled 


under  the  forfeiture  clause.  There  is 
nothing  illegal  or  against  public  policy 
in  the  condition — Jarman  on  Wills  (1). 
The  objection  taken  on  section  3  of  the 
Wills  Act  is  groundless,  for  here  the 
property  is  disposed  of  to  the  trustees  to 
allow  the  married  couple  to  live  there. 
If  the  trust  had  been  for  a  period  of  one, 
two  or  three  months  from  the  testatrix's 
death,  it  could  hardly  have  been  contended 
that  it  was  invalid,  and  if  so,  the  length 
of  the  period  should  make  no  difference. 

E,  K.  Karslahe,  Q,C,,  and  Phillips,  for 
the  co-heiresses-at-law. 

Bacon,  V.C,  said  that  he  should  unseal 
this  useless  property,  and  made  a  declara- 
tion that  the  trusts  of  the  real  and  personal 
estate  in  question  were  invalid,  and  that 
such  real  and  personal  estate  passed  as  un- 
disposed of  for  the  term  of  twenty  years 
from  the  testatrix's  death. 


Solicitors— W.  Woodall,  for  plaintiff ;  Brownlow 
&  Howe;  C.  T.  Foster;  Clarke  &  Calkin, 
agents  for  Clarke  Sc  Howlett,  Brighton,  for  the 
other  parties. 
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Mortgage  —  Covenant  —  Judgment  — 
Merger. 

A  mortgagor  covenanted  to  pay  principal 
and  interest  on  a  day  certain,  and  after 
that  day  to  pay  interest  so  long  as  any 
part  of  the  principal  remained  due  on  the 
security : — Held,  that  the  liahility  on  the 
covenant  to  pay  future  interest  was  not 
destroyed  by  a  judgment  for  the  principal 
sum  and  interest. 

On  the  30th  of  July,  1864,  the  defen- 
dant, who  was  a  beneficed  <:lergyman, 
mortgaged  certain  policies  of  insurance  to 
the  plaintiff  to  secure  an  advance  of  3,000/. 
thereunder,  and  interest.  The  defendant 
covenanted  to  pay  the  principal  simi  of 

(1)  4th  ed.,  chap,  zzvii. 
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3,000/.,  with  interest  at  the  rate  of  seven 
per  cent,  in  the  meanwhile,  on  the  30th  of 
January,  1865,  the  day  £bced  for  redemp- 
tion ;  and,  farther,  that  in  case  the  prin- 
cipal sum  of  3,000/.  should  not  be  repaid  on 
the  day  appointed,  "  so  long  as  the  said  sum 
of  3,000/. ,  or  any  part  thereof,  should  remain 
due  on  the  security "  of  the  mortgage,  to 
pay  interest  on  the  part  remaining  unpaid. 
The  defendant  also  covenanted  to  keep  up 
the  policies ;  that  it  should  be  lawful  for 
the  plaintiff,  in  default  of  his  doing  so,  to 
pay  the  premiums;  and  further  that  he 
would  repay  the  amount  of  premiums  paid 
by  the  plaintiff,  with  interest  at  seven 
percent. 

On  the  23rd  of  September,  1869,  the 
plaintiff  obtained  judgment  against  the 
defendant  for  3,145/.  10^.  7e/.,  the  amount 
then  due  for  principal  and  interest,  in  respect 
of  the  loan  of  3,000/.,  and  for  a  premium 
on  a  policy  comprised  in  the  mortgage 
which  had  been  paid  by  the  plaintiff. 
The  defendant's  benefice  was  sequestered, 
and  pa3rments  were  made  to  the  plaintiff  by 
the  sequestrator  from  time  to  time,  which 
satisfied  the  amount  for  which  judgment 
was  obtained  with  interest  at  four  per  cent. 

The  statement  of  claim  allied  that 
the  plaintiff  was  entitled  to  be  paid  by 
the  defendant  652/.  14«.  4</.,  being  the 
difference  between  interest  at  seven  per 
cent,  and  four  per  cent,  he  had  received 
from  the  sequestrator,  and  a  sum  of 
1,753/.  7*.  7«/.  in  respect  of  premiums  paid 
on  the  policies  comprised  in  the  mortgage 
since  the  judgment  was  obtained.  The 
plaintiff  claimed  an  account  of  what  was 
due  on  the  mortgage  of  July,  1864,  and  a 
subsequent  mortgage,  and  payment  of  what 
should  be  found  due,  and  costs. 

The  defendant  demurred  to  so  much  of 
the  statement  of  claim  as  related  to  the 
652/.  14«.  4</.  and  1,753/.  Is.  7c/.,  but  at 
the  bar  the  demurrer  was  given  up  in 
respect  of  the  latter  sum. 

Cooksan,  Q.C.y  and  Plummer,  for  the  de- 
murrer.— The  debt  and  the  covenants  to 
pay  the  debt  and  interest  are  all  merged 
in  the  judgment — l%e  European  Central 
Railway  Company  v.  The  Oriental  Finan- 
cial Corporation  (1). 

(1)  46  Law  J.  Bep.  Chanc.  67 ;  Law  Rep.  4 
Ch.  D.83. 
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Glasse,  Q.C,  and  Nalder,  for  the  state- 
ment of  claim. — The  security  remained 
notwithstanding  the  judgment ;  the  mort- 
gagee could  foreclose,  or  pursue  any  other 
remedy  on  his  security,  and  the  money 
was  still  due  on  the  security,  though  it 
was  not  a  debt.  The  question  depended 
on  what  was  the  contract  between  the 
parties,  and  the  contract  was  to  pay  so 
long  as  anything  was  due  on  the  security. 
The  plaintiff  was  therefore  entitled  to  the 
full  interest — Cook  v.  Fowler  (2),  In  re 
The  Agricultural  Insurance  Company  ;  ex 
parte  Hughes  (3)  and  Goodchap  v.  Roberts 

Cookson,  Q,C.,  replied. 

Fry,  J. — It  appears  to  me  I  am  bound 
to  look  at  the  express  contract  between  the 
parties,  and  to  consider  how  far  that  is 
put  an  end  to  by  the  judgment.  Now  the 
contract  is  this :  so  long  as  anything 
shall  remain  due  on  the  security,  to  pay 
interest  at  the  rate  of  seven  per  cent.  Has 
that  been  extinguished  by  the  judgment 
obtained  in  September,  1869 1  In  other 
words,  what  was  the  effect  of  that  judg- 
ment? In  my  view  that  was  to  extin- 
guish the  covenant  to  pay  the  3,000/.  on 
the  day  named.  But  it  appears  to  me  it 
did  not  determine  the  security.  It  did 
not  put  an  end  to  the  charge.  The  se- 
curity on  the  policies  remained.  The  de- 
fendant himself  has  taken  the  same  view, 
because,  by  not  arguing  the  portion  of  the 
demurrer  which  related  to  the  premiums, 
he  has  admitted  that  the  premiums  were 
paid  during  the  continuance  of  the 
security,  because  it  is  only  during  the 
continuance  of  that  security  that  the 
mortgagee  could  pay  the  premiums  and 
recover  them.  However,  I  proceed  not 
on  any  admissions,  but  on  my  own  view. 
I  hold  that,  although  the  prior  covenant 
was  extinguished,  the  charge  remains.  I 
hold,  therefore,  that  the  express  covenant 
to  pay  interest  so  long  as  the  same  or  any 
part  thereof  shall  remain  on  the  security 
remains. 

The  demurrer  must  be  overruled  with 
costs.     There  is  only  one  observation  I 

(2)  43  Law  J.  Rep.  Chanc  866 ;  Law  Bep. 
7  E.  3c  Ir.  App.  27. 

(3)  Law  Rep.  4  Ch.  D.  34n. 

(4)  Law  Rep.  14  Ch.  D.  49. 
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think  I  ought  to  make.  The  case  of  The 
Euro})ean  Centred  Railway  Company  v. 
The  Oriental  Financial  Corporation  (1) 
was  a  decision  not  only  hy  Vioe-Chancellor 
MalinS;  but  also  by  the  Court  of  Appeal. 
In  that  case  the  company  had  granted  de- 
bentures, and  bound  themselves  to  pay 
to  the  debenture  holders  the  amounts 
of  the  debentures  with  interest  at  six  per 
cent.,  the  principal  sum  to  be  paid  on  the 
11th  of  October,  1865,  and  the  interest  to 
be  paid  in  the  meantime  until  the  repay- 
ment thereof.  Now  the  Court  held  that  the 
words  **  imtil  repa3rment "  meant  until  the 
time  fixed  for  repayment.  There  was, 
therefore,  in  that  case  no  covenant  to  pay 
interest  beyond  that  date.  The  case  is, 
therefore,  entirely  imlike  this  case,  in  which 
there  is  an  express  covenant  to  pay  after 
that  date.  The  case,  therefore,  seems  to 
me  in  no  way  to  bear  on  the  present  case. 


Solicitors— Speechly,  Mumford  k  Landon, agents 
for  C.  A.  Phillips,  Castleford,  for  defendant ; 
Collyer,  Bristow,  Withers  k  Knssell,  agents 
for  Freer,  flett  &  Hett,  Brigg,  for  plaintiff. 


[IN  THE   COURT   OF  APPEAL.] 

Jessel,  M.K.  T 

t         '     t  t     little    v,     the     kings- 

LlNDLEY,  L.J.   I 

lKft9  r       WOOD     AND     PARKFIELD 

May  24,' 25.  J      ^^'^'^'^^'^  company. 

An  appeal  was  brought  by  the  defen- 
dants from  the  decision  of  Hall,  V.C. 
(reported  51  Law  J.  Rep.  Chanc.  498), 
but  was  compromised  upon  certain  terms 
suggested  by  the  Court-— 

Jessel,  M.R.,  remarking  that  the  de- 
cision of  the  Vice-Chancellor  appeareil  to 
go  considerably  further  than  any  of  the 
reported  decisions  on  the  point. 


Jessel,  M.R. 

Cotton,  L.J. 

1882. 

Nov.  10. 


In  re  eager,     eager  r. 

JOHNSTONE. 


Practice — Service  of  Writ  out  of  Juris- 
diction— Order  XI,  rule  1. 

No  leave  %oiU  now  he  given  to  serve  a 
writ  out  of  the  jurisdiction  except  in  cases 
witliin  Order  XI,  rule  1. 

This  was  an  ex  parte  appeal  from  Day, 
J.,  sitting  as  Vacation  Judge,  refusing 
the  plaintiff  leave  to  serve  the  writ  on  the 
defendant,  who  was  out  of  the  jurisdic- 
diction. 

The  action  was  to  administer  the  estate 
of  a  testator  who  was  domiciled  in  Ire- 
land. The  defendant,  who  was  the  sole 
trustee  and  executor  under  the  will,  lived 
in  Scotland,  and  had  proved  the  will  in 
Ireland. 

All  the  testator's  property  was  in 
Ceylon. 

The  plaintiff  was  the  sole  legatee  under 
the  will.  His  applications  to  the  defen- 
dant for  accounts  had  been  disregarded, 
and  he  therefore  sought  administration  in 
the  English  Court. 

Willis  Bund,  for  the  motion,  admitted 
that  the  case  was  not  within  Order  XI. 
rule  1 ;  but  submitted  that  under  the  old 
practice  leave  would  have  been  given — 
Dnunmond  v.  Drumnwnd  (1) — and  that 
the  old  practice  still  applied. 

Jessel,  M.R.,  said — It  does  not  matter 
what  was  the  practice  beforc  the  Judica- 
ture Acts.  The  old  practice  on  this  point 
is  entirely  at  an  end.  I  am  of  opinion 
that  no  leave  can  now  be  given  to  serve 
a  defendant  out  of  the  jurisdiction,  ex- 
cept in  cases  within  Order  XI.  rule  1. 
The  application  must  therefore  be  refused. 

Cotton,  L.J.,  concurred. 


Solicitors— Wright    k    Co.,    agents  for  E.   T. 
Ratcli£P,  BirmlDgliam. 


(1)  35  Law  J.  Rep.  Chanc.  780 ;  36  ibid.  163; 
Law  Kep.  2  Eq.  336 ;  ibid.  2  Chanc.  32. 
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Kay,  J. 

1882. 

July  24, 

25,  26,  31. 

Nov.  15. 


DE  OEER  V.  STONE. 


Alien — Statute — Construction — 7  Anne, 
0.  5—4  Geo,  2.  c.  21—13  Geo.  3.  c.  21. 

By  the  common  law  a  person  horn  in  a 
friendly  foreign  couvUry,  where  his  father 
is  in  the  military  service  of  the  British 
Croitm,  is  not  a  British  subject. 

Hie  status  of  a  British  su^ect  is  not 
extended  by  status  beyond  gra7idcliilden  of 
the  last  ancestor  bom  in  British  territory. 

This  was  a  suit  for  the  administration 
of  the  real  and  personal  estate  of  a  testa- 
tor, Jan  Louis  Mackay.  The  testator  died 
in  1840.  One  question  in  the  cause  was 
whether  the  testator  was  a  British  subject, 
or  an  alien,  and  therefore  incapable  of 
holding  land. 

The  testator,  his  fistther,  and  paternal 
grandfather  were  all  bom  in  Holland,  but 
his  paternal  grand&ther's  father,  Mneas 
Mackay,  was  a  natural-bom  British  sub- 
ject. He  was  the  second  son  of  John  Lord 
Beay.  Under  the  permission  of  Charles  XL 
he  raised  a  raiment  known  as  the  Mackay 
regiment,  of  which  he  was  the  proprietor 
and  colonel.  The  regiment  formed  part 
of  a  Scotch  Brigade  which  served  under 
the  Prince  of  Orange  in  the  Low  Coim- 
tries. 

The  regiment  visited  England  in  1685 
and  again  in  1688.  About  the  year  1691 
it  was  despatched  by  King  William  III. 
to  the  Low  Countries  to  take  part  in  the 
war  between  the  allies  and  Louis  XIV. 
The  regiment  visited  England  for  the  last 
time  in  1697.  From  that  time  it  re- 
mained in  Holland  till  it  was  disbanded. 
It  appeared  that  to  the  year  1696  the 
regiment  was  in  the  service  of  King  Wil- 
liiun  and  Queen  Mary,  and  was  paid  by 
the  paymaster  of  the  English  or  Scotch 
forces.  There  was  no  trace  of  the  Scotch 
Brigade,  of  which  the  Mackay  regiment  was 
part,  being  in  the  English  or  Scotch  esta- 
blishment after  1697,  and  it  was,  as  the 
Judge  prestmied,  after  that  date  in  the  pay 
of  the  States-Greneral.  In  the  year  1756 
it  was  enacted,  by  29  Geo.  2.  c.  17,  that  if 
any  of  bis  then  Majeet/s  subjects  should. 
Vol.  62.— Chaho. 


from  and  after  the  4th  of  June,  1756,  ac- 
cept commissions  in  the  Scotch  Brigade,  he 
should  subscribe  the  oaths  of  allegiance  and 
abjuration,  under  a  penalty  of  5001.  And 
it  was  in  evidence  that  Daniel  Mackay, 
the  father  of  the  testator,  did  take  such 
oath  on  his  being  appointed  an  ensign  in 
a  regiment  of  the  brigade. 

There  were  in  evidence  certain  commu- 
nications between  the  English  Government, 
their  ambassador  at  the  Hague,  and  the 
Dutch  Government,  as  to  the  right  of 
the  English  Government  to  the  use  of  the 
troops.  When  the  war  between  England 
and  Holland  broke  out  in  1752,  a  demand 
was  made  by  the  States-General  upon  the 
ojfficers  of  the  Scotch  Brigade  to  take  an 
oath  of  allegiance  to  that  Government. 
Certain  officers  refused  to  do  so,  and  were 
placed  on  the  establishment  of  the  94th 
regiment. 

•  Colonel  JEneas  Mackay  married  a  Dutch 
lady,  and  had  issue  a  son  Daniel,  the  tes. 
tator's  grandfather,  who  was  bom  in  1696 
in  Holland;  he  became  an  officer  of  the 
Mackay  raiment,  and  died  in  1745.  One 
of  his  sons,  Daniel,  was  the  father  of  the 
testator  Jan  Louis ;  he  was  bom  in  1744 
in  Holland.  He  became  an  officer  in  a 
regiment  of  the  Scotch  Brigade,  and  died 
in  1 782.  The  testator's  grandfather,  Daniel 
Mackay,  is  here  referred  to  as  Daniel  1, 
and  the  testator's  father  as  Daniel  2. 

Wesilnke,  Q.C.y  and  Phillim^>re  ;  Everitt, 
Q,C.y  and  Byrne,  for  mem  bers  of  the  Mackay 
family. — The  statutes  of  7  Anne,  c.  5,  4 
Geo.  2.  c.  21,  and  13  Geo.  3.  c.  21,  gave 
the  children  of  fathers  who  were  British 
subjects  bom  abroad  the  status  of  natural- 
born  British  subjects  for  all  purposes.  That, 
therefore,  gave  them  the  power,  if  males, 
of  transmitting  their  nationality  to  their 
descendants;  and  as  the  testator  was 
descended  entirely  through  males  from  an 
ancestor  under  the  common  law  a  British 
subject,  he  was  capable  of  holding  land ; 
and  so  it  was  decided  in  The  Athlone  Peer- 
age Case  (1),  the  only  authority  on  the 
subject.  If,  however,  the  power  under  the 
Acts  of  Anne,  Geo.  2  and  Geo.  3,  of  trans- 
mitting to  issue  bom  abroad  was  limited 

(1)  Westlake's  Private  International  Law 
(ed.  1880),  289;  Journal  Irish  H.L.  March  10, 
1795 ;  2  Lodge's  Peerage  of  Ireland,  157. 
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to  two  generations,  yet  the  testator  was  a 
British  subject  for  all  purposes  except  the 
power  of  transmitting  his  status  to  children 
bom  abroad,  because  his  great-gitindfather 
^neas,  a  British  subject  bom  within  the 
realm,  was  at  the  time  of  the  birth  of 
Daniel  1  serving  the  king  as  a  soldier;  and 
therefore  Daniel  1  was  by  common  law  a 
natural-bom  British  subject,  and  capable, 
by  the  later  statutes,  of  transmitting  his 
status  to  his  son's  son,  the  testator — Parlia- 
ment Roll,  Ed.  3.  (2) ;  25  Ed.  3.  stat.2.  It 
did  not  affect  the  matter  that  the  mother  of 
Daniel  1  was  an  alien — Bacon  v.  Bacon  (3), 

(2)  The  text  of  Parliament  Rolls,  17  Ed.  3. 
(19),  is  as  follows  : — 

••  Pur  ce  (J  avant  ces  hcurs  grante  Doute  & 
Difficultee  ont  este  entre  les  Grantz  de  cest 
Roialme  k.  les  Commones,  aussi  bien  Gentz 
de  Lei  come  autres,  si  les  Enfantz  qi  sont  neez 
es  pties  d'outre  miere  deveroient  porter  Heritage 
apres  le  decesse  de  lomr  Auncestres  en  Engle- 
terre,  p  cause  q  certeyne  Lei  n'ad  pas  este  sur 
ce  ordelgnee  cea  en  arere,  si  su  demandez  par 
....  L'Ercevesq  de  Cantibirs  a  touz  les  Prelatz 
&  Grantz  presentz  en  ce  Parlement,  si  les  En- 
fantz fire  Seign'  le  Roi  qi  feussent  neez  es 
pties  de  dela  serrvient  enh^ritez  en  Engleterre  ? 
Lesqueuz  Prelatz  k  Grantz  chescun  a  par  lui 
examines,  donerent  lour  Repons  d'une  acorde, 
Q*il  n'y  ad  nuUe  manere  de  Doute,  t\  les  Enfantz 
tire  Seig^*  le  Roi  queu  pt  qHls  soient  neez  par 
decea  la  miere  on  par  dela,  porteront  I'Eritage 
de  lour  Auncestres.  Mes  quant  as  Enfant",  des 
autres,  il  est  a  vis  as  ditz  Prelatz  k  Grantz  &  ces 
Gentz  de  Lei  illoe^s  presentz,  Qe  pur  divers 
Doutes  &  Difficultees  q  purront  avenir  de  prover 
t\  tieux  soient  vermis  Heirs  si  debatz  ou  em- 
peschementz  soient  mys  en  lour  Heritages,  il 
covendroit  molt  penser  avant  £[  certe3me  Lei  sur 
ce  soit  ordelgnee.  Si  fu  ceste  matiere  autre 
foitz  recit^e  en  la  presence  fire  Seign'  le  Roi  & 
des  ditz  Prelatz  &  Grantz  &  aussint  des  Ck>munes 
et  p  eux  touz  uniement  aocordez  &  assentuz 
come  desus,  qe  des  Enfantz  de  fire  Seign*  le 
Roi  il  n*y  ad  Doute  neuDifficultee  q'ils  ne  soient 
aussint  enheritez  queu  part  qlls  soient  neez. 
Et  endroit  desautres  Enfantz,  accordez  est  en  ce 
Parlement,  q'ils  soient  aussint  enheritez  queu 
part  qlls  soient  neez  en  le  service  le  Roi.  Mcs 
pur  ce  2[  le  Parlement  est  ore  a  deptlr  &  ceste 
busoigne  demand  grant  avisement  k  bone  de- 
liberation coment  ele  ce  purra  mieltz  faire  k 
plus  surement ;  pour  ouster  tote  manere  d'Em- 
pechementz  si  est  acordez,  r[  la  fesance  de 
[•Estatut  en  ce  cas  demurege  tan  q  au  prochein 
Parlement,  issint  cj  entre  cy  &  adongs  chescun 
em  pense  coment  certeyne  Lei  ent  purra  mieltz 
9stre  ordelgnee.  Et  sur  cc  sont  les  Justices  k 
autres  Sages  chargez  par  le  Roi  et  par  les 
Grantz." 

(3)  Cro.  Car.  601. 


CahmCs  Cass  (4),  Doe  v.  Jonss  (5)  and 
CoUingwood  v.  Piatt  (6).  They  argued 
also  that  the  Scotch  Brigade  continued  in 
the  service  of  the  British  Crown  down  to 
1697,  and  the  testator's  father,  hy  taking 
the  oath  of  allegiance  under  the  statute  29 
Geo.  2,  and  by  force  of  that  statute,  was  a 
British  siibject  in  the  same  way  as  if  he 
had  been  bom  in  this  country,  and  there- 
fore transmitted  his  power  to  hold  land  to 
the  testator. 

The  Attorney-General  {Sir  Henry  James, 
Q.C),  The  Solicitor-Oeneral  (Sir  Farrer 
HerscheU,  Q.C)  and  Stirling ^  for  the  Crown. 
— It  would  be  absurd  to  construe  the  Acts 
which  giYQ  the  status  of  British  nationality 
to  the  children  and  grandchildren  of  British 
subjects  to  extend  further,  for,  if  that  were 
so,  any  one  who  could  trace  back  his  ascent 
through  paternal  ancestors  could  claim  the 
privileges  of  a  British  subject.  In  passing 
the  Act  extending  the  privilege  to  grand- 
children, 13  Geo.  3.  c.  21,  the  Legislature 
had  put  the  narrower  common-sense  con- 
struction on  the  earlier  Act ;  and  the 
opinion  of  Lord  Cockbum  (7)  and  Mr. 
Westlake  (8)  was  decisively  in  favour  of 
this  construction,  and  that  the  decision  in 
The  Athlone  Case  (1)  could  not  be  sup- 
ported. 

The  common  law  rule  that  an  ambassa- 
dor's childi-en  were  British  subjects  was 
founded  on  the  fact  that  the  ambassador's 
dwelling  was  considered  British  territory, 
and  did  not  apply  to  the  children  of  a 
soldier  serving  in  a  friendly  coimtry ;  nor 
did  any  rule  relating  to  a  child  bom  in  a 
hostile  territory  in  occupation  of  the  king's 
troops.  Therefore  Daniel  1  was  not  a 
natural-bom  British  subject  by  common 
law. 

Moreover,  the  better  opinion  was  that 
except  under  the  later  statutes  a  person 
bom  abroad,  to  have  the  privileges  of  a 
British-bom  subject,  mui»t  be  the  child  of 
British  parents,  mother  as  well  as  father. 

The  statute  29  Geo.  2  did  not  purport 
to  and  did  not  affect  th**  status  of  any 
one.     By  taking  the  oath  under  tliat  Act 

(4)  7  Coke,  18fl. 
(6)  4  Term  Rep.  ,S08. 

(6)  1  Vent.  422. 

(7)  Cockburn's  Pamphlet  on  Nationality,  p.  94. 

(8)  Westlake's  Private  International  Law(ed. 
1880),  pp.  287,  289. 
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Daniel  2  did  not  alter  his  status.  He 
was  by  statute  a  British  subject,  though 
not  capable  of  transmitting  his  British 
nationality  to  children  bom  abroad,  and 
therefore  it  was  proper  for  him  to  take  the 
oaUi. 

GlassBf  Q,C,f  and  Campbell;  J.  Pearson, 
Q.Cf  and  Byland  and  Norton,  for  parties 
not  interested  in  this  question. 

Wegtlake,  Q.C.,  replied. 

Cram  v.  Ramsay  (9)  and  Vaillard's 
edition  of  Dyer^s  Reports  (10)  were  also 
referred  to. 

Kat,  J.  (on  Nov.  15,  after  stating  the 
&ct8  and  deciding  questions  on  the  con- 
struction of  the  will),  said — Reliance  is 
placed,  on  the  part  of  those  who  contend 
that  Daniel  1  was  a  British  subject,  on  the 
Parliament  roll  17  Ed.  3,  in  the  year  1343. 
I  have  extracted  the  words  of  that  roll, 
which  are  in  Norman  French.  I  need  not 
read  them,  but  the  effect  is  this — It  recites 
great  doubt  and  difficulty  between  the 
nobles  of  the  i^m  and  the  commonei*s, 
and  also  the  gentlemen  of  the  law,  as  well 
as  others,  whether  children  who  should  be 
bom  beyond  the  sea  could  inherit,  after 
the  decease  of  tbeir  ancestors,  in  England ; 
because  that  no  certain  law  had  been 
passed  upon  this  matter,  and  it  seems  to 
have  been  demanded  by  the  Archbishop  of 
Canterbury,  the  prelates  and  grandees  of 
the  realm  in  Parliament  whether  the 
children  of  our  lord  the  king  who  should 
be  bom  in  part«  beyond  the  sea  could 
inherit  in  England.  Then  it  states  that 
the  prelates  were  unanimously  agreed,  as  to 
the  children  of  our  lord  the  king  there 
was  no  manner  of  doubt  that  they  could 
inherit  wherever  they  might  be  bom, 
and  as  to  other  children  it  is  allowed  in 
this  Parliament  —  Perhaj^s  I  had  better 
read  the  words  here,  which  ai«,  "  Et 
endroit  des  autres  enfantz,  accoinlez  est 
en  oe  Parlement,  q'ils  soient  aussint  en- 
heritez  queu  part  q*ils  soient  ncez  en  le 
service  le  Hoi. '  That  is  the  part  on  which 
great  stress  has  been  laid  in  this  argument. 
Then  it  proceeds — but  seeing  that  the 
Parliament  was  about  to  depart,  and  that 
Uus  business  demanded  great  consideratiou 
and  deliberation,  it  goes  on  to  say  that  it 

(9)  Vaug.  274. 

(10)  P.  224/1. 


should  be  left  to  the  next  Parliament  to 
consider  how  a  certain  law  should  be 
ordained,  and  the  justices  and  other  sages 
were  chai'ged  by  the  king  and  nobles  to 
consider  what  the  law  should  be. 

It  is  not  alleged  that  this  has  the  force 
of  an  Act  of  Parliament,  but  it  is  cited 
as  an  authoritative  statement  of  the  law, 
which,  from  its  antiquity,  is  worthy  of 
respect.  But  it  must  be  observed  that  the 
statement,  though  emphatic  as  to  the 
children  of  the  King  of  Great  Britain, 
is  by  no  means  so  as  to  the  children  born 
of  pei-sons  in  the  service  of  the  king. 
The  great  doubts  and  difficulties  which  are 
said  to  have  existed  must  be  as  to  these 
latter,  because  it  is  stated  that  there  is  no 
manner  of  doubt  as  to  the  children  of  the 
king  bom  abroad.  But  the  whole  subject 
was,  according  to  that  Parliament  roll, 
postponed  to  be  considered  in  a  future 
Parliament,  and  the  first  statute  of  25 
Ed.  3,  in  the  year  1350,  reciting  that 
a  petition  had  been  presented  to  the  Par- 
liament of  17  Ed.  3,  declared  that  the 
king's  children  born  abroad  were  entitled 
to  inherit,  "and  that  all  children  inheritoi-s 
which  from  henceforth  shall  be  born  with- 
out the  ligiance  of  the  king,  whose  fathers 
and  njothers  at  the  time  of  their  birth  be 
and  shall  be  at  the  faith  and  ligiance  of 
the  King  of  England,  shall  have  and  enjoy 
the  same  benefits  and  advantages,  to  have 
and  bear  the  inheritance  within  the  same 
ligiance  as  the  other  inheritors  aforesaid  in 
time  to  come,  so  always  that  the  mothers 
of  such  children  do  pass  the  sea  by  the 
licence  and  will  of  their  husbands."  From 
that  it  would  seem  that,  prim^a  facie,  the 
mother  must  be  an  Englishwoman.  In 
Calvin* s  Case  (4),  it  is  sbited  that  there 
are  three  incidents  to  a*  subject  bom — first, 
that  the  parents  be  under  the  actual 
obedience  of  the  king ;  secondly,  that  the 
place  of  his  birth  be  within  the  king's 
dominion;  and,  thirdly,  the  time  of  his 
birth.  And  with  respect  to  the  place,  it 
is  stated,  "  the  place  is  observable,  but  as 
many  times  ligiance  or  obedience  without 
any  place  within  the  king's  dominions  may 
make  a  subject  bom,  but  any  place  within 
the  king's  dominions  without  obedience 
can  never  produce,  a  natural  subject." 
And,  therefore,  that  if  any  "  of  the  king's 
ambassadors  in  foreign  nations  have  chil- 
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di'en  there  of  their  wives,  being  English- 
women by  the  common  laws  of  England, 
they  are  natural-bom  subjects,  and  yet 
they  are  born  out  of  the  king's  dominions." 
Lord  Coke  therefore  states  it  to  be  a  con- 
dition, even  in  the  case  of  an  ambassador, 
that  his  wife  shall  be  an  Englishwom;in.  \ 

But  in  Bacon  v.  Bacon  (3),  which  was 
decided  in  1641,  the  daughter  of  a  mer- 
chant who  resided  abroad  for  mei*chan- 
dizing  was  held  entitled  to  inherit  land  in 
England,  and  it  Wiis  stated  "  it  is  not 
material  although  his  wife  be  an  alien,  for 
she  is  as  Berkeley  said  8uh  potestate  viri 
and  qiuisi  under  the  allegiance  of  the 
king."  It  is  to  be  observed  that  in  Bacon 
V.  Bacon  (3)  the  wife  was  actually  an 
Englishwoman,  so  that  this  was  obiter 
dictum. 

In  Doe  V.  Jones  (5)  Chief  Justice  Lord 
Kenyon  considers  the  language  of  25  Ed.  3 
and  the  authority  of  these  cases,  and  says, 
"  If  we  wei-e  now  called  upon  for  the  tirst 
time  to  put  a  construction  on  the  words  of 
this  statute  I  should  not  think  that  they 
ought  to   be  extended  further  than  the 
natural  import  of  the  words,  but  that  in 
order  to  be  entitled  to  the  privileges  and 
1>cnefits  of  that  Act  the  childi*en  must  be 
Ijom  of  natural-born  pai'ents  both  father 
and  mother  within  the  faith  and  ligiance 
of  the  king  " ;  and,  referring  to  the  contest 
of  authorities,   he  states  it  is   his  view 
**  that  the  opinion  of  Lord  Hale  in  Col- 
I'ui/jwood  V.  PUUt  (6)  would  overturn  the 
tlecisions  to  the  contrary."     Lord  Hale*s 
language  in  that  case  is  "  Z>6  mUis  ultra 
mnrey  25   Ed.  3,  declares  that  the  issue 
l)orn  beyond  sea  of  an  Englishman  upon 
an  Englishwoman  shall  be  a  denizen.   Yet 
the  construction    hath   been,   though   an 
English  merchant  marries  a  foi*eigner  and 
*  hath  issue  by  her  beyond  the  sea,  that  issue 
is  a  natural-bom  subject,"  and  he  refers  to 
Bacon^a  Case  ^3)  and  Calvin's  Case  (4), 
which  I  have  cited  as  authorities.  I  must, 
therefore,  take  it  to  be  decided  that  it  is 
not  necessaiy  that  the  wife  of  an  English- 
man resident  abroad  should  be  an  English, 
woman,  but  that  under  the  statute  the  issue 
may  be  capable  of  inheriting,  although  the 
mother   was  a    foreigner.      Accordingly, 
Daniel  1,  being  son  of  ^]ueas,  a  natural- 
born  subject,  though  by  a  mother  who  was  a 
Dutch  lady,  wius  capable  of  inheriting,  and 


must  be  considered  by  force  of  the  statute 
a  natural-bom  subject  of  Great  Britain. 
Daniel   1    lived  to  1745.     By  7    Anne, 
c.  5,  passed  in  1708,  it  was  enacted  that 
'^  the  children  of  all  natural-born  subjects 
bom  out  of  the  ligiance  of  Her  Majesty, 
her  heirs  and  successors,  should  be  deemed 
and  taken  to  be  natural-bom  subjects  of 
this  kingdom  to  all  intents,  constructions 
and    purposes  whatsoever."    This  enact- 
ment was  explained  by  4  (Jeo.  2.  c.  21, 
passed  in  1730,  to  include  children  bom 
or  to  be  born  of  fathers  who  by  common 
law  were  natural-bom  subjects.     By   13 
Geo.  3.  c.  21,  passed  1772,  it  was  provided 
that  all  persons  bom  or  to  be  bom  out  of 
the  ligiance,  whose  fathers  were,  by  the 
last-mentioned  Acts,  entitled  to  the  rights 
of  natural-bom  subjects,  "  shall  and  may 
be  adjudged  and    taken  to  be,  and    are 
hereby  declared  and  enacted  to  be,  natural- 
born  subjects  of  the  Crown  of  Great  Bri- 
tain, to  all  intents,  constructions  and  pur- 
poses whatsoever,  as  if  he  and  they  had 
been  and  were   bom  in  this  kingdom." 
Daniel  1   being  entitled   by  the  Act   of 
Anne  to  the  status  of  a  natural-bom  sub- 
ject, his  son  Daniel  2,   being  the  son  of 
a  father  who  was  made  a  subject  by  the 
statute  of  Anne,  was  also  entitled  to  the 
rights  of  a  natural-bom  subject  under  the 
Act  of  Geo.'  3.     Lord  Chief  Justice  Cock- 
bum,  in  his  Treatise  on  Nationality/,  pp. 
7  to  10,  refers  to  these  statutes,  and  con- 
siders them  as   not  being  declai*atory  of 
the  common  law,  but  substantive  enact- 
ments.    He  deals  also,  at  page  94,  with 
an  argument  which  has  been  addressed  to 
the  Court  in  this  case — that  the  posterity 
of  a  natuml-born  British  subject,  though 
born  abroad,  are  by  the  common  law  to  be 
treiited  as  British  subjects  for  ever.     For 
this  the  Lord  Chief  Justice  says  there  is  no 
foundation,  and  indeed,  if  that  were  the 
common  law,  such  legislation  as  I  have 
referi-ed  to,  giving  the  status  of  a  British 
subject  first  to  childi-en  bom  abi-oad  and 
then  to  chidren  of  fathers  so  born,  would 
have  been  iinnecessjvry,  and  as  a  declara- 
tion of  the  law  would  have  been  insuffi- 
cient and  inaccurate.     T^ie  Earl  of  Ath- 
tone's  Case  (1),  which  has  been  cited  to 
me,  is  not  sufficient  to  oven-ule  these  con- 
siderations.    Mr.  Westlake,  in  the  second 
edition  of  his  valuable  book,  p.  289,  treats 
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it  as  of  doubtful  authonty.  I  must  take 
the  law  to  be  that  the  grandchild  bom 
abroad,  whose  father  was  also  born  abroad, 
being  respectively  grandchild  and  son  of 
a  man  who  was  by  the  common  law  a 
natural-bom  British  subject,  would  be 
himself  a  natural  bom  British  subject,  but 
that  his  children,  if  bom  abroad,  would 
be  aliens.  By  this  law  Daniel  2,  the 
grandson  of  ^neas,  would  be  a  natural- 
bom  British  subject;  but  the  testator, 
who  was  the  son  of  Daniel  2,  would  be 
an  alien.  However,  it  is  argued  that  the 
position  of  the  Scotch  Brigade  would, 
independently  of  these  statutes,  give  the 
8UUU8  of  a  natural-bom  subject  to  the 
officers  serving  in  it  and  their  child  i^n. 
Of  the  testator's  ancestors,  the  father  of 
Daniel  1  was  the  only  one  who  was  an 
officer  in  that  brigade  during  the  time 
that  it  was,  strictly  speaking,  in  the  ser- 
vice of  the  Crown  of  England. 

JEness  is  the  last  of  the  testator's  ances- 
toni  who  was  by  the  common  law  a  natural- 
bom  British  subject,  and  the  position  of 
the  Scotch  Brigade  does  not  save  the 
testator  from  being  treated  as  an  alien. 
Daniel  2,  the  father  of  the  testator,  took  the 
oath  of  allegiance  and  abjuration  in  con- 
formity with  the  statute  29  Geo.  2.  But 
this  was  proper  and  necessary,  as  he  was 
a  natural-bom  British  subject  by  statute, 
though  without  the  power  of  transmitting 
that  status  to  liis  childi*en  bom  abroad. 
It  has  been  argued  as  though  this  act  on 
his  part  amounted  to  naturalisation,  or 
gave  him  somehow  the  status  of  a  British 
subject  at  common  law.  I  do  not  think 
it  hieul  such  an  effect.  The  Scotch  Brigade 
heems  to  have  been  in  an  anomalous  posi- 
tion after  1697,  when  it  ceased  to  be  on 
the  establishment  of  the  British  army. 
It  was  officered  to  some  extent  by  British 
subjects.  But  the  statute  of  Geo.  2,  i*e- 
quiring  any  British  subject  to  take  the 
oaths  of  allegiance  and  abjuration  before 
accepting  service  in  it,  and  the  subsequent 
dismissal  from  it  of  all  BiitLsh  officei's 
who  refused  to  swear  allegiance  to  the 
States-General,  prove  that  it  wiis  no  longer 
|)art  of  the  British  army;  and  I  cannot 
hold  that  service  in  it  after  1697  could 
give  the  status  of  a  Biitish  subject  by 
the  common  law.  Even  if  Daniel  1  or 
Daniel  2  had  been  in  the  service  of  the 


British  Crown  abroad,  I  cannot  find  any 
authority  for  saying  that  this  would  have 
given  them  the  status  of  natui-al-born 
British  subjects  by  the  common  law.  In 
a  note  to  page  9  of  the  first  edition  of 
Mr.  Westlake's  Treatise  on  hUemational 
Law,  the  reason  that  ambassadors'  chil- 
dren were  ti'eated  as  natural -bom  sub- 
jects is  said  to  be  that  an  **  Ambassador's 
house  is  reputed  part  of  his  Sovereign's 
realm,"  and  the  learned  author  continues, 
''  the  25  Ed.  3.  stat.  2,  shews  that  the 
same  exception  was  not  made  in  favour 
of  children  whose  parents  served  the  king 
abroad  in  any  other  capacity."  The  case 
of  ambassadors'  children  is  treated  as  an 
exception  in  Sir  A.  Cockburn's  TrecUise 
on  Nationaliti/f  at  p.  7,  and  for  the  same 
I'eason.  This  reason  does  not  apply  to  a 
child  bom  abroad  to  a  soldier  in  the  Bri- 
tish service  abroad.  Such  a  child  might  bo 
a  natural-bom  subject  under  the  provisions 
of  the  statutes  I  have  mentioned,  but  not 
by  the  common  law.  Sharp  v.  De  St. 
Sauveur  (11)  decides  that  the  Natui*aliza- 
tion  Act,  1870,  is  not  retrospective.  The 
conisec]uence  is  that  the  I'eal  estate  of  the 
testator  belongs  to  the  Crown. 


Solicitors  Clarke,  Woodcock  k  Kylancls,  agents 
for  Stone,  King  Sc  King,  Bath,  for  all  partieB 
except  the  Crown;  Hiire  &  Fell,  for  the 
Crown. 
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Power — Ayreeiiient  for  Lease  by  Teymnt- 
for- Life — Death  of  Tenantfor-Life — In- 
fant Tenant-in-  Tail —  Trustees, 

A  tenarUfor-lifey  with  a  jwwer  of  leas- 
ifi/jy  h(ul  entered  into  an  ayreement  for  a 
huilding  lease  within  t/ie  power,  and  tJie 
itUendiwj  lessee  lucd  done  everything  whidt 
was  necessary  to  entitle  him  to  require 
tlie  te)iant for- life  to  grant  him  a  lease, 

Tlie  tenant-for-life  died  without  Jmving 

(11)  41  Law  J.  llep.  Chanc.676;  Law  llep, 
7  Chanc.  313. 


62 


CRAXCERY  DIVISIOlf. 


[N.S. 


Davis  V.  Harford. 

jranled  the  leascy  and  was  succeeded  in 
t/te  possessian  of  tlie  esUUes  by  an  in- 
faiU  tenant'intaily  durinj  whose  minority 
tlie  trustees  could  exercise  tlis  power  of 
leasing  :^ 

Held,  tJiat  the  trustees  ha>d  power  to 
(jrant  a  lease  in  accordance  with  tlie  agree- 
ment. 

Special  Case. 

The  following  question  was  submitted : 
Whether  the  defendiints  were  bound   to 
grant,   or  had   power  to   grant,   to    the 
plaintiff  a  lease  in   accordance  with   an 
agreement  of  the    2l8t    of   July,   1881, 
whereby  P.  W.  S.  Miles,  since  deceased, 
agreed  to  grant  a  building  lease  to  the 
plaintiff.     At  the  date  of  the  agreement, 
P.  W.  S.  Miles  was  tenant-for-life  of  cer- 
tain freehold  estates,  which  wei*e  devised 
by  the  will  of  P.  J.  Miles,  who  died  in 
1845,  to  the  use  of  P.  W.  S.  Miles  for 
life,  without  impeachment  of  waste,  with 
i-emainder  to  the  use  of  trustees  during 
the  life  of  P.  W.  S.  Miles  upon  trust  to 
prt^serve  contingent  i-omainders,  with  re- 
mainder to  the  use  of  the  firat  and  every 
other  son  of  P.  W.  S.  Miles  respectively 
in  tail-male  with  remaindei*s  over.     The 
will  contained  a  power  enabling  the  tenant- 
for-life  and  also  the  trustees  during  the 
minority  of  any   person   under  the  same 
will  entitled  to  an  estate  for  life  or  in  tail 
male  by  purchase  to  apix)int,  by  way  of 
lease,  all  or  any  parts  of  the  above-men- 
tioned freehold  estates  (except  as  therein 
mentioned)  upon  building  leases. 

It  was  admitted  that  the  agreement 
was  for  a  lease  within  the  power,  and  that 
the  plaintiff  had  done  everything  i^uisite 
to  enable  him  to  recjuire  P.  W.  S.  Miles 
to  gmnt  him  a  lease  pui-suant  to  the  agree- 
ment. In  October,  1881,  P.  W.  S.  Miles 
died,  without  having  granted  a  lease,  and 
leaving  an  only  son,  P.  N.  Miles,  who 
was  an  infant,  aged  16.  The  existing 
trustees,  who  wei-e  the  defendants  to  this 
action,  wei^o  willing  to  gitint  the  lease  if 
the  Court  should  be  of  opinion  they  had 
power  to  do. 

Dunning^  for  the  plaintiff.  —The  power 
runs  through  the  whole  settlement,  and  is 
exei-cisable  for  the  benefit  of  the  estates. 
Therefore  the  trustees  can  execute  this 


lease,  although  they  have  not  exercised  a 
disci'etion  with  I'eference  to  the  agreement. 
There  is  no  authority  in  my  favour  or 
against  me.        , 

MiUs,  for  the  defendants. — Between  the 
plaintiff  and  defendants  there  is  neither 
privity  of  contract  nor  of  estate,  nor  can 
the  trustees  be  said  to  have  exercised  their 
discretion  under  the  power. 

It  may  be  that  the  Settled  Land  Act, 
1882,  when  it  comes  into  operation,  will 
cure  the  defect  in  future  cases  (see  sec- 
tions 2,  16, 56  and  60),  but  the  point  is  one 
these  trustees  felt  bound  to  submit  to  the 
Court,  as  many  other  agreements  under 
the  same  power  turn  on  this  decision. 

Dunning,  in  reply. 

Chittv,  J. — The  actual  point  I  have  to 
decide  is  not  covered  by  direct  authority, 
but  the  case  is  a  simple  one. 

The  tenant-for-life,  who  had  a  power  of 
granting  building  leases,  entered  into  an 
agreement  with  the  plaintiff  to  grant  him 
a  building  lease.  It  is  admitted  that  the 
agreement  was  within  the  power ;  con- 
sequently it  was  an  equitable  exercise  of 
the  power  of  leasing.  The  plaintiff  en- 
tered under  the  agreement  and  erected 
buildings  on  the  land.  Inasmuch,  there- 
fore, as  there  is  a  power  of  leasing  in  the 
settlement,  and  that  power  has  been 
equitably  exercised,  all  persons  entitled 
under  the  settlement  are  bound.  The 
only  question  is  how  the  legal  estate  is  to 
be  vested  in  the  lessee,  there  being  a 
perfect  equitable  title,  and  all  persons 
entitled  imder  the  settlement  being  bound. 

The  question  is,  whether  the  imi-ties 
who  liave  the  control  of  the  legiU  esUito, 
and  who  can  give  legal  effect  to  the  con- 
tract, are  authorised  to  grant  a  lease.  I 
am  of  opinion  that  they  have  that  jwwer, 
and  that  they  are  authorised  to  gi*ant 
such  a  lease.  If  the  agi*ecment  hiid  not 
been  for  a  lease  in  accoixlanco  with  the 
power,  it  might  have  been  otherwise ;  but 
since  all  parties  under  the  settlement  are 
bound  by  the  equitable  contiuct  so  jis  to 
pass  to  the  lessee  the  equitable  intei-est,  I 
am  of  opinion  that  the  persons  who  have 
a  power  sutliciont  to  vest  the  legal  estate 
are  authorised  by  the  ix)wer  to  execute  a 
deed  necessary  for  that  puiiK)se. 

[His  Lordship  accordingly  pronounced 
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his  opinion  that  the  defendants,  the  tnis- 
tees,  had  power  to  grant  to  the  plaintiff 
a  lease  in  accordance  with  the  agreement ; 
and  the  plaintiff's  counsel  having  moved 
for  judgment,  gave  judgment  for  the 
plaintiff  for  specific  peHbrmance,  with 
oosts.] 

Solicitors — Merediths,  Roberts  &  Mills,  agents 
for  Osborne,  Ward,  Vassall  k  Co.,  Bristol, 
for  all  parties. 
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Bankbuptcy.^ 
Jessel,  M.R.  f 
Brett,  L.  J.  ( 
Cotton,  L.  J.  ( 
1882.  I 
July  13,  U.  J 

Bankrupted —  Trustee — Administration 
of  Bankrupt*s  Property — Application  /or 
Directions — Power  of  Court  to  direct  Trus- 
tee to  disregard  EesohUions  of  Creditors — 
Bankruptcy  Aa,  1869  (32  <£r  33  Vict.  c.  71), 
ss.  14  and  20. 

Where  a  trustee  in  bankruptcy  applies 
to  the  Court  for  directions  und^r  section  20 
of  the  Bankruptcy  Act,  1869,  tlie  Court  lias 
power y  in  cases  where  just  cause  is  shewn, 
to  direct  the  trustee  to  disregard  directions 
previously  given  to  him  by  the  creditors. 

Where  it  was  evident  that  resolutions 
passed  by  the  creditors  were  supported  by 
the  majority,  with  the  view  of  favouring  the 
debtor  and  of  concealing  fraudulent  pre- 
ference, the  Court  considered  that  just  cause 
was  sheum  for  directing  the  trustee  to  dis- 
regard the  resolutions. 

Section  20  may  be  interpreted  by  reference 
to  section  14. 

This  was  an  appeal  from  a  decision  of 
Mr.  Registrar  Hazlitt  sitting  as  Chief 
Judge  in  Bankruptcy. 

The  debtors  in  this  case  were  a  firm  of 
marble  masons,  who  carried  on  business 
under  the  name  of  Henry  Poole  <&  Sons. 
In  November,  1879,  they  filed  a  liquidation 
petition. 

On  the  leth  of  December,  1879,  the  first 


meeting  of  the  creditors  was  held,  when  a 
liquidation  by  arrangement  was  resolved 
upon  and  a  trustee  appointed.  The  assets 
were  realised  by  the  tnistee,  and  a  dividend 
of  2s,  in  the  poimd  was  paid  to  the  creditors. 
It  was  afterwards  suspected  that  shortly 
before  filing  their  petition,  the  debtors  had 
made  payments  to  members  of  their  family 
and  to  one  Holder,  which  amounted  to 
fraudulent  preferences ;  and  that  the  busi- 
ness of  the  debtors  was  being  collusively 
carried  on  for  their  benefit,  and  with  a 
view  to  their  resuming  it,  by  one  Piercy, 
who  was  formerly  a  clerk  in  their  employ- 
ment. The  trustee  being  advised  that  pro- 
ceedings might  be  successfully  taken  by 
him  to  recover  the  money  fraudulently  paid 
by  the  debtors,  at  his  instance,  during  the 
year  1881,  several  witnesses  were  examined 
under  section  96  of  the  Bankruptcy  Act, 
1869.  The  trustee's  account  rendered  up 
to  October,  1881,  shewed  a  balance  in  his 
hands  of  525/.,  which  was,  however,  sub- 
ject to  some  deductions.  The  estate  was 
fully  realised  with  the  exception  of  what 
might  be  recovered  by  the  contemplated 
proceedings  of  the  trustee,  the  result  being 
that  if  a  final  dividend  were  declared,  it 
would  amount  to  Qd.  or  7d,  in  the  pound. 

In  November,  1881,  at  a  general  meeting 
of  the  creditors  summoned  by  the  trastee 
in  pursuance  of  a  requisition  of  creditors, 
under  the  Bankruptcy  Rules,  1870,  rule 
305,  resolutions  wei-e  passed  directing  the 
trustee  to  take  no  further  steps  in  the 
examination  of  witnesses  or  the  commence- 
ment of  litigation,  and  further  directing 
him  to  distribute  the  astate  left  in  hand 
without  delay,  and  to  take  the  necessary 
steps  to  close  the  liquidation  as  speedily 
as  possible,  and  to  call  a  meeting  of 
creditors  to  consider  the  close  of  the  liqui- 
dation, the  release  of  the  trustee,  and  the 
discharge  of  the  debtors. 

Twenty-nine  creditors,  whose  debts 
amounted  to  7,155/.,  voted  in  favour  of 
thase  resolution.s,  and  among  the  twenty- 
nine  were  those  who  were  suspected  of 
being  the  objects  of  the  fraudulent  pre- 
ference, their  debts  amounting  together  to 
about  90/.  The  majority  also  included  a 
number  of  creditors  for  very  small  sums. 
Two  creditors  voted  against  the  resolutions, 
their  debts  being  respectively  4,960i  and 
20/. 
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The  trustee  applied  to  the  Court  for 
directions,  and  supported  his  application 
by  an  affidavit,  from  which  it  appeared 
that,  after  paying  all  expenses,  the  assets 
in  his  hands  would  only  produce  a  dividend 
of  2d.  in  the  pound,  and  that  if  proceedings 
were  taken  as  advised,  it  was  believed  that 
a  considerable  sum  would  be  obtained  for 
the  creditors. 

The  Registrar  directed  that  the  reso- 
lutions should  not  be  carried  out  by  the 
trustee,  but  should  be  vacated. 

Some  of  the  creditors  who  had  supported 
the  resolutions  appealed. 

Gerard  Laing  {IT.  Matthews^  Q.C.,  with 
him). — The  application  of  the  trustee  was 
under  section  20  of  the  Act,  but  there  was 
no  fraud  in  the  passing  of  these  resolu- 
tions; the  Registrar,  therefore,  had  no 
power  to  interfere  when  the  creditors  had 
given  directions  to  the  trustee.  The  Court 
has  no  power  to  interfere  provided  the 
resolutions  are  intra  vires — Ex  parte  Em^ 
manuel  (1).  There  Brett,  L.J.,  said : — 
"  If  what  they  (the  creditors)  have  done 
is  within  their  power,  but  is  erroneous,  I 
am  not  sure  how  far  the  Court  can  inter- 
fere ;  but  if  what  they  have  done  is  beyond 
their  power,  the  Court  is  justified  in  inter- 
fering and  putting  an  end  to  it." 

[Bbett,  L.J. — "Erroneous"  does  not 
mean  "  dishonest."  I  meant  that  the  mere 
fact  that  there  was  a  difference  of  opinion 
between  the  Court  and  the  creditors  would 
not  be  a  sufficient  ground  for  setting  aside 
their  resolution.  I  was  not  referring  to 
the  question  of  jurisdiction.] 

Under  section  20  the  trustee  may  either 
summon  a  meeting  of  creditors  to  ask  for 
their  directions  or  he  may  apply  to  the 
Court.  He  has  an  option.  Where  the 
creditors  have  given  directions,  and  there 
is  no  fraud,  the  Court  cannot  interfere. 
Directions  given  by  creditors  as  to  the 
administration  of  the  estate  are  certainly 
irUra  vires. 

[Jessel,  M.R. — You  must  read  section  20 
in  connection  with  section  14.] 

Section  14  relates  to  resolutions  passed 
at  the  commencement  of  the  bankruptcy, 
while  section  20  relates  to  resolutions  as  to 


(1)  60  Law  J.  Rep.  Chanc.  307 ;  Law  Rep.  17 
Ch.  D.  35. 


administration.  That  is  an  important  dis- 
tinction. 

These  are  not  resolutions  which  require 
to  be  registered ;  there  is  no  power,  there- 
fore, to  order  them  to  be  vacated.  In 
Ex  parte  Baum  (2)  the  order  was  only  to 
cancel  the  certificate  of  registration.  The 
proposed  proceedings  cannot  result  in  any 
benefit  to  the  creditors. 

[Jessel,  M.R.,  referred  to  Ex  parte 
Cobb  (3).] 

Sidney  Wool/,  and  F.  M.  Abrahams^  for 
the  trustee,  were  not  called  upon. 

Jessel,  M.R. — This  is  a  case  of  very 
great  singularity,  and  I  do  not  remember 
any  case  at  all  like  it.  It  is  alleged  that 
the  bankrupts  assigned  the  goodwill  of 
their  business  to  a  Mr.  Piercy,  who  had 
been  a  clerk  in  their  employment,  with  the 
view  of  resuming  it  again.  It  is  said  that 
the  goodwill  is  an  asset  of  the  bankrupts 
to  which  their  creditors  are  entitled.  It 
is  also  said  that  some  family  creditors  have 
been  preferred  by  the  bankrupts  to  the  ex- 
tent of  500^.  or  thereabout.  The  trustee 
in  the  bankruptcy  desired  to  litigate  these 
matters  for  the  purpose  of  recovering  assets 
for  distribution  among  the  creditors.  A 
general  meeting  of  the  creditors  was  called, 
at  the  instance  of  some  of  the  creditors,  for 
the  purpose  of  giving  directions  to  the 
trustee,  and  a  resolution  was  passed  di- 
recting him  to  stay  all  further  proceedings 
in  relation  to  these  matters,  and  to  divide 
the  assets  which  were  in  his  hands.  It  is 
important  to  see  what  was  the  position  of 
the  assets  then .  According  to  the  evidence 
of  the  triLstee,  their  value  was  sufficient  to 
pay  a  dividend  of  2d.  in  the  pound  to 
the  creditors.  According  to  the  imperfect 
accounts  which  were  before  the  meeting, 
there  appeared  to  be  sufficient  to  pay  a 
dividend  of  between  6(/.  and  7^/.  in  the 
pound,  but  it  was  stated  that  the  amount 
would  be  subject  to  some  deductions.  It 
does  not  appeal*  that  anybody  asked  the 
trustee  at  the  meeting  what  the  amount 
of  the  deductions  would  be.  On  the  larger 
debts  the  sums  which  would  be  yielded 
by  such  a  dividend  would  be  very  small ; 

(2)  47  Law  J.  Rep.  Bankr.  48 ;  Law  Rep.  7 
Ch.  D.  719. 

(3)  42  Law  J.  Rep.  Bankr.  63 ;  Law  Rep.  8 
Chanc.  727. 
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on  the  smaller  debts  it  would  be  something 
too  ridiculous  to  mention.  Still,  the  ma- 
jority of  the  creditors  with  the  greatest 
ardour  voted  in  favour  of  the  resolution. 
Independently  of  what  the  Begistrar  has 
said  about  it,  it  strikes  one  at  once  that 
this  could  hardly  be  a  &o/ia./^  proceeding. 
I  can  quite  imderstand  that  creditors  who 
had  a  substantial  amount  of  assets  to  divide 
among  them  might  say  :  We  will  not  risk 
any  farther  litigation ;  but  we  will  divide 
what  we  have  got,  and  not  take  the  chance 
of  losing  it  altogether.  But,  when  there 
is  nothing  substantial  for  division,  that 
cannot  have  been  the  motive  for  passing 
such  a  resolution.  It  could  not  have  been 
done  with  a  view  to  the  better  adminis- 
tration of  the  bankrupt's  estate,  but  there 
must  have  been  some  collateral  motive. 
The  only  motive  which  I  can  see  must 
have  been  the  desire  to  put  a  stop  to  the 
proceedings  which  the  trustee  hsA  com- 
menced. The  Begistrar  has  come  to  that 
conclusion,  and  I  have  no  doubt  that  he 
is  ri|^t.  Therefore,  in  my  opinion,  the 
action  of  the  creditors  was  not  legitimate. 
Then  a  question  has  been  raised  as  to 
the  jurisdiction  of  the  Court.  It  is  said 
that  the  Court  has  no  power  at  all  to 
interfere,  but  that  the  resolution  of  the 
creditors  is  binding  on  the  trustee,  and 
must  be  carried  into  effect,  unless  it  is 
actually  fraudulent.  I  do  not  mean  to 
say  that  there  was  any  actual  fraud  in  the 
present  case.  But  section  20  says  that 
the  trustee  shall  have  regard  to  any 
directions  given  by  resolution  of  the  credi- 
tors at  any  general  meeting ;  that  he  may 
summon  general  meetings  of  the  credi- 
tors for  the  purpose  of  ascertaining  their 
wishes ;  and  that  he  may  also  apply  to  the 
Court  for  dii'ections  in  relation  to  any 
particular  matter  arising  under  the  bank- 
ruptcy. Some  one  must  have  the  supreme 
power  of  direction.  It  cannot  mean  that 
tiie  Court  is  to  be  subordinate  to  the 
direction  of  the  creditors;  it  must  mean 
that  the  direction  of  the  creditors  is  to  be 
subordinate  to  the  direction  of  the  Court. 
I  should  have  said  that  this  was  the 
meaning,  looking  at  the  words  of  section 
20  alone.  But  the  question  does  not  de- 
pend only  on  that  section.  Section  1 4  is  in 
pari  materia^  and  it  says  that  the  creditors 
^  may,  by  resolution^  give  directions  as  to 
Vol.  62,— Chanc. 
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the  manner  in  which  the  property  is  to  be 
administered  by  the  trustee,  and  it  shall 
be  the  duty  of  the  trustee  to  conform  to 
such  directions  unless  the  Court  for  some 
just  cause  otherwise  orders."  The  meaning 
of  that  is  plain  beyond  all  controversy, 
and  it  is  impossible  to  suppose  that  the 
very  similar  words  used  in  section  20  with 
regard  to  a  subsequent  meeting  of  the 
creditors  were  intended  to  have  a  different 
meaning  from  that  of  the  words  used  in 
section  14  with  regard  to  the  first  meeting 
in  the  bankruptcy.  It  is  manifest  that 
the  true  reading  of  section  20  is  that 
which  I  should  have  given  to  it  indepen- 
dently of  section  14.  It  is  for  the  Court 
to  decide  whether  there  is  "just  cause'' 
for  directing  the  trustee  not  to  follow  the 
directions  of  the  creditors.  In  my  opinion, 
in  the  present  case  just  cause  has  been 
shewn  why  the  resolution  of  the  creditors 
should  not  be  carried  out.  The  word 
"just "  does  not  add  much  weight,  though 
it  may  add  a  little.  It  means  some  sub- 
stantial reason  must  be  shewn.  In  my 
opinion,  such  a  reason  has  been  shewn  in 
the  present  case,  and  the  decision  of  the 
Begistrar  is  right.  I  think  it  is  our  duty 
to  dismiss  the  appeal  with  costs. 

Brett,  L.  J.  —  The  trustee  being  of 
opinion  that,  if  he  went  on  with  the  pro- 
ceedings which  he  had  commenced,  a  con- 
siderable sum  might  be  recovered  for  the 
creditors,  a  resolution  of  a  most  trenchant 
description  was,  contrary  to  his  wish, 
arrived  at  by  the  meeting. 

They  directed  him  to  take  no  further 
steps  in  the  proceedings  to  distribute  the 
assets  which  he  had  realised  (that  is,  in  fact, 
to  give  a  great  many  of  the  creditors  no- 
thing at  all  in  the  shape  of  a  dividend),  and 
they  also  resolved  that  he  should  take  the 
necessary  steps  to  close  the  liquidation, 
and  should  call  a  meeting  to  consider  the 
close  of  the  liquidation,  the  release  of  the 
trustee  and  the  discharge  of  the  debtors. 
The  trustee  does  not  propose  that  the 
Court  should  set  aside  this  resolution ;  it 
cannot  do  so,  for  it  is  not  a  resolution 
which  requires  registration;  but  he  asks 
the  Couii  to  direct  him  whether,  under 
the  circumstances,  he  should  disobey  or 
disregard  it.  If  the  Court  has  power  to 
do  80,  no  one  can  doubt  that  it  ought  to 
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direct    him    to   disregard  the   resolution. 
The  question  is  whether  the  Court  has 
power  to  give  such   a  direction.     It  is 
argued  that  the  Court  has  not  the  power. 
It  is  admitted,  however,  that  if  there  had 
been  any  kind  of  fraud  in  the  passing  of 
the  resolution  the  Court  would  have  had 
this  power,  on  the  ground,  I  suppose,  that 
the  resolution  would  then  be  absolutely, 
void.     There  may  not  have  been  in  the 
present  case  that   kind    of  fraud   which 
makes  the  resolution  absolutely  void,  but 
there  was  this  impropriety,  that  it  is  im- 
possible to  say  as  to  some  of  the  creditors 
who  voted  in  favour  of  the  resolution  that 
they  were  acting  hona  fide  for  the  benefit 
of  all  the  creditors.     But,  notwithstand- 
ing this,   it  is  said   that  the  trustee  is 
bound  to  obey  such  a  resolution,  and  that 
the  Court  has  no  power  to  direct  him  to 
disobey  it.     Section  20  seems  to  me  to 
shew  that  this  contention  cannot  be  main- 
tained.    It  says  that  the  trustee  is  ''  to 
have  regard  to "    the  directions  of  the 
creditors,   not  that  he   is  to  obey  them. 
This  is  a  remarkable  phrase ;  it  is  not  so 
absolute  as  if  it  had  said  that  the  trustee 
should  obey  the  creditors'  directions.     I  do 
not  mean  to  say  that  it  would  be  a  proper 
thing  for  the  trustee,  without  coming  to 
the  Court  for  its  direction,  to  act  contrary 
to  the  resolution  of  the  creditors.     But, 
when  you  read  further,  the  section  says 
that,  subject  to  the  provisions  of  the  Act, 
and  to  such  dii-ections  as  aforesaid,  the 
trustee  shall  exercise  his  own  discretion  in 
the  management  and  distribution  of  the 
estate,  and  that  he  may  summon  a  general 
meeting  of  the  creditors  for  the  purpose  of 
ascertaining  their  wishes,  and  he  may  also 
apply  to  the  Court  for  directions  in  rela- 
tion to  any  particular  matter  arising  under 
the  bankruptcy.     It  does  not  say  that  as 
an  alternative  he  may  apply  to  the  Court 
for  directions,   but  that  he   may  "also" 
apply  to  the  Court.  That  is  to  say,  having 
ascertained  the  wishes  of  the  creditors,  he 
may  then  apply  to  the  Court  for  its  direc- 
tion, and  if  he  may  apply  to  the  Court, 
the  Court  may  make  an  order  directing 
him   to   disregard   the   resolution  of  the 
creditors.     I  also  entirely  agree  with  the 
Master  of  the  Rolls  that  section  20  may 
be  interpreted  by  reference  to  the  similar 
words  of  section  14.     There  you  find  that 


the  Court  would  have  power,  notwithstand- 
ing a  resolution  of  the  creditors  at  their 
fii*st  meeting,  for  right  or  "just"  cause  to 
interfere  by  a  direction  to  the  trustee,  and 
it  seems  to  me  that  the  words  of  section 
20  must  have  the  same  meaning.  If, 
therefore,  there  is  just  cause  for  directing 
the  trustee  not  to  act  in  accordance  wit£ 
the  creditors'  resolutions,  I  think  the 
Court  has  power  to  give  such  a  direction. 
Without,  therefore,  vacating  the  resolution 
of  the  creditors,  I  think  that  a  direction 
ought  to  be  given  to  the  trustee  that, 
notwithstanding  the  resolution  which  has 
been  so  improvidently  passed,  he  should 
proceed  with  the  examination  of  witnesses. 
It  seems  to  me  that  the  Registiur's  order 
was  in  substance  right. 

Cotton,  L.J.  —  The  first  question  is, 
whether  the  Court  had  power  to  make  the 
order  which  the  Registrar  has  made. 

It  was  argued  that  section  20  gives  ai\ 
alternative  power  to  the  trustee,  and  that 
if  he  has  applied  to  a  general  meeting  of 
the  creditors  for  directions,  he  cannot 
afterwards  apply  to  the  Court.  That,  in 
my  opinion,  is  not  a  correct  view.  I 
think  that  the  power  of  applying  to  the 
Court  for  directions  is  superadded  to  the 
power  of  applying  to  the  creditora.  That 
question,  however,  does  not  i*eally  arise  in 
the  present  case,  because  the  meeting  was 
called,  not  ^^j  the  trustee,  but  by  a  requi- 
sition of  some  of  the  creditors.  If,  how- 
ever, the  meeting  had  been  summoned  by 
the  trustee  himself,  he  could  still,  in  my 
opinion,  have  afterwards  applied  to  the 
Court  for  its  directions. 

Had,  then,  the  Court  power  to  make 
the  order  which  has  been  made  ?  It  is 
plain  that  under  section  14  the  Court  has 
power  to  overrule  and  disr^ard  a  resolu- 
tion of  the  first  meeting  of  the  creditors, 
and  it  would  be  a  sti-ange  thing  if  it  had 
not  the  same  power  with  regard  to  the  re- 
solution of  a  subsequent  meeting.  In  the 
present  case  I  am  of  opinion  that  it  would 
be  reasonable  for  the  trustee  to  disregard 
the  resolution.  The  Court  must  be  con- 
sidered as  having  the  supi'eme  direction 
of  what  is  to  be  done  in  bankruptcy, 
and  under  section  14  it  clearly  has  power 
to  overrule  the  direction  of  the  first  meet- 
ing   of  the  creditors,  and  to  direct  the 
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trastee  to  disregard  it.  I  am  of  opinion  that 
it  has  a  similar  power  under  section  20. 
Then  arises  the  question  whether  the  Re- 
gistrar has  rightly  exercised  this  power, 
and   I    think  that   he   has.      The    exer- 
ciae  of  the  powers  which  are  given  by 
the  Act  to  the  majority  of  the  creditors 
ought  to  be   most  carefully  watched,  for 
we   cannot    help    seeing    that    attempts 
are  ofben  made  to  use  these  powers  for 
purposes  for  which   they  are  not  given. 
As  Lord  Justice  James  said,  in  Ex  parte 
Page  (4),    "The  Legislature  has   given 
great  power  to  the  majority ;  but  it  must 
be  exercised  b<yna  fide  in  the  interest  of 
the  creditors,  and  not  from   motives  of 
kindness  to  the  debtor.     There  must  be  a 
bona  fide  resolution  of  the  creditors  deal- 
ing as  creditors."    In  other  words,  the 
power  must  be  exercised  with  a  view  to 
the  administration  of  the  estate  in  such  a 
way  as  to  provide  the  best  possible  divi- 
dend for  all  the  creditors.     In  the  present 
case,  it  appears  to  me  that  the  resolution 
was  passed,  not  for  that  purpose,  but  for 
some    indirect  object.      In  my  opinion, 
there  has  been  really  no  exercise  of  the 
power  at  all — I  mean  not  such  an  exercise 
of  it  as  can  bind  a  dissentient  minority. 
The  Registrar  has  come  to  the  conclusion 
that  the  direction  was  given  to  the  trus- 
tee, not  for  the  purpose  of  obtaining    a 
dividend  for  the  creditors,  but  for  some 
collateral  purpose — for  the  purpose  either 
of  sd'eening  those  persons  who  are  said 
to  have  been  fraudulently  preferred  by  the 
bankrupts,  or  of  enabling  the  bankrupts 
to  resume  their  business.     We  must  look 
also  at  that  which  is  tacked  on  to  the  re- 
solution—directions to  the  trustee  to  call 
a  meeting  to  consider  the  close  of  the 
liquidation,  and  the  discharge  of  the  bank- 
rupts.    It  is  said  that  this  latter  part  of 
^e  resolution  would    be  ineffectual   be- 
cause the  requisite  statutory  majority  was 
not  obtained.     But,  in  considering  what 
was  the  object  of  certain  resolutions,  you 
most  look  at  the  resolutions  as  they  were 
proposed  to  the  meeting,  and  not  only  to 
that  part  of  them   which   can  be  made 
effidctnal.     The  Eegistrar  has  arrived  at 
the  conclusion  that  the  resolutions  were 
passed,  not  for  a  legal  purpose,  not  in  bona 

.  (4)  46  Law  J.  Rep.  Bankr.  110;  Law  Rep.  2 
Ol  D.  323,  324. 
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fide  exercise  of  the  power  given  to  the 
creditors  by  the  Act.  He  has  amved  at 
that  conclusion  on  reasonable  groimds, 
and  I  do  not  dissent  from  it.  It  is  not 
necessary  for  us  to  say  that  the  resolu- 
tions are  bad  altogether;  it  is  sufficient 
to  say  that  enough  appears  to  justify  the 
Court  in  saying,  and,  indeed,  to  require  it 
to  say,  that  the  resolutions  are  not  bind- 
ing on  the  trustee,  but  that  he  ought 
to  act  contrary  to  them.  In  my  opinion, 
the  Registrar's  order  is  right,  and  the 
appeal  must  be  dismissed  wiUi  costs. 


Solicitors — Lumley  &  Lumley,  for  appellants ; 
M.  Abrahams  k  Co.,  for  trustee. 


[IN  THE  COURT  OF  APPEAL.] 
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MAPLE     AND     COMPANY     V. 
V     THE    JUNIOR    ARMY    AND 
NAVY   STORES. 


Copyright  —  Engravings  —  lUuatrated 
Catalogue — Copyright  Act  (5  <£r  6  Vict, 
c.  45). 

TJie  plaintiffs  issued  a  catalogue  contain- 
ing illustrations  of  articles  of  furniture 
sold  by  them,  and  registered  it  as  a  book 
Wilder  the  Copyright  Acts.  The  book  con- 
tained no  letterpress  such  a^  could  be  the 
su^ect  of  copyright i  but  the  illustrations 
were  engravings  from  original  sketches 
executed  for  the  plaintiffs  by  artists  em- 
ployed by  them.  The  book  was  not  pub- 
lished for  sale,  but  was  used  by  the  plaintiffs 
as  an  advertisement.  The  defend cmts  also 
issued  an  illustrated  price  list  containing 
many  engravings  tvhich  had  been  copied 
from  those  of  the  plaintiffs.  The  plaintiffs 
brought  am,  action  to  restrain  the  defendants 
from  printing  and  publishing  any  catalogue 
containing  illustrations  copied  from  tJie 
plaintiffs^  book :  —  Held  (affirming  the 
decision  of  Hall,  V.C),  that  they  were 
entitled  to  an  injunction. 

There  is  nothing  in  the  Copyright  Act  to 
exclude  from  the  benefit  of  its  protection 
books  consisting  of  pictures  only,  or  to 
restrict  the  Act  to  books  containing  letter'- 
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press,  A  book  is  not  less  the  suJjject  of 
copyright  because  it  is  used  only  cts  an 
advertisement  and  not  published /or  sale. 

Cobbett  V.  Woodward  (41  Law  J.  Rep. 
Chanc.  656;  Law  Rep.  14  Eq.  407)  over^ 
ruled. 

The  plaintiffs,  a  firm  of  upholsterers 
and  furniture  dealers,  in  1881  published  a 
printed  catalogue  containing  illustrations 
of  the  articles  of  furniture  sold  by  them. 
This  catalogue,  which  consisted  almost 
entirely  of  engravings  of  pieces  of  furni- 
ture with  short  descriptions  and  prices, 
was  registered  at  Stationers'  Hall  under 
5  &  6  Yict.  c.  45.  The  engravings  in  the 
catalogue  had  been  executed  by  an  artist, 
who  in  the  first  place  had  made  sketches  of 
the  pieces  of  furniture,  and  the  total  cost  of 
the  production  of  the  book  was  about  4,000^. 
It  was  used  by  the  plaintifis  as  an  advertise- 
ment,  and  not  offered  by  them  for  sale. 
The  defendants  also  sent  out  an  illustrated 
price  list  containing  many  engravings 
which  had  been  copied  from  those  in  the 
plaintifis'  catalogue. 

The  plaintiffs  accordingly  brought  an 
action  to  restrain  the  defendants  from 
printing,  publishing,  issuing,  circulating 
or  distributing  any  catalogues,  circulars, 
books  or  prints  containing  any  plates  or 
illustrations  of  furniture  copied  from  or 
being  a  colourable  imitation  of  the  plates 
or  illustrations  contained  in  the  plaintifib' 
catalogue. 

A  motion  for  an  injunction  was  heard 
before  Hall,  V.C.,  on  the  25th  of  May, 
1882. 

Oraham  Hastings,  Q,C,,  and  BeddaU^ 
for  the  plaintiffs. — This  illustrated  cata- 
logue is  a  book  within  the  Copyright  Act, 
5  &  6  Vict.  c.  45,  and  the  plaintiffs  are 
entitled  to  copyright  in  the  engravings  as 
part  of  a  book.  No  doubt  in  Cobbett  v. 
Woodward  (1)  Romilly,  M.R.,  held  tliat 
there  could  not  be  copyright  in  an  ad- 
vertisement, but  that  case  was  disapproved 
of  by  your  Lordship  in  Grace  v.  Newman 
(2).     Moreover,  in  Cobbett  v.  Woodward 

(1)  41  Law  J.  Rep.  Chanc.  666 ;  Law  Rep. 
14  Eq.  407. 

(2)  44  Law  J.  Rep.  Chanc.  298 ;  Law  Rep. 
19  Eq.  623. 
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(1)  the  decision  in  Hotten  v.  Arthur  (3) 
was  not  cited  to  Romilly,  M.R.,  and  if  it 
had  been  his  decision  might  have  been 
otherwise.  The  question  is  not  whether 
the  publication  is  of  lasting  benefit  to  the 
world,  but  whether  the  man  has,  by  his 
labour  or  expenditure,  got  together  a  useful 
compilation. 

It  will  be  said  that  we  are  not  entitled 
to  an  injunction  because  the  catalogues  are 
not  sold  but  given  away ;  but  this,  though 
it  may  be  material  as  to  damages,  cannot 
affect  our  right  to  protection.  Both  in 
Hotten  V.  Arthur  (3)  and  Grace  v.  Neuy- 
ma/n  (2)  the  publications  for  which  pro- 
tection was  claimed  were  given  away. 
Moreover,  although  the  defendants  are  not 
in  form  selling  &ese  catalogues,  they  are 
so  in  substance,  because  by  giving  them 
away  they  promote  the  sale  of  their  goods. 
We  ask  your  Lordship  to  treat  Col^tt  v. 
Woodward  (1)  as  no  longer  law,  and  to 
follow  your  own  decision  in  Grace  v.  Neuh 
man  (2).  They  referred  also  to  Kelly  v. 
Morris  (4). 

W.  Pearson^  Q,C.,  and  F,  A.  Levnn,  for 
the  defendants. — The  plaintiffs  here  are 
claiming  copyright,  not  in  any  letterpress 
in  their  catalogue,  but  simply  in  the  en- 
gravings. It  is  only  where  there  is  copy- 
right in  the  letterpress  that  the  work  is  a 
"  book "  the  subject  of  copyright  under 
5  &  6  Vict.  c.  45.  This  is  clear  from 
Bogue  v.  ffoulston  (5),  which  decided  that 
if  you  can  once  establish  copyright  in  the 
letterpress,  you  can  have  copyright  also  in 
the  explanatory  designs,  but  not  otherwise. 
Hotten  V.  Arthur  (3)  was  not  a  case  of  a 
mere  advertisement,  but  of  original  literary 
matter  entitled  to  copyright.  Cobbett  v. 
Woodward  (1)  was  the  case  of  a  mere 
advertisement,  expressly  governing  the 
pi*esent  case,  and  Hotten  v.  Arthur  (3)  was 
not  cited  because  it  had  no  relevancy  to 
such  a  case  as  that,  or  as  the  present  ca.se, 
or,  indeed,  as  Grace  v.  Newnum  (2). 

If  this  catalogue  was  entitled  to  copy- 
nght  at  all,  it  could  only  be  under  the 
Engi-avings  Acts,  and  the  provisions  of 

(3)  1  Hem.  &  M.  603 ;  32  Law  J.  Rep.  Chanc. 

771. 

(4)  36  Law  J.  Rep.  Chanc  423  ;  Law  Rep. 
1  Eq.  697. 

(5)  6  De  Gex  &  S.  267;  21  Law  J.  Rep. 
Chanc.  470. 
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those  Acta  have  not  been  complied  with. 
But  further,  if  copyright  could  be  estab- 
lished under  5  <k  6  Yict.  c.  45,  then  the 
plaintifis  cannot  maintain  this  action,  be- 
cauae  they  have  not  correctly  stated  the 
date  of  the  first  publication,  as  required  by 
sections  13  and  24;  for  a  large  portion 
of  the  matter  contained  in  the  registered 
editions  of  these  catalogues  was  not  for  the 
first  time  contained  in  those  editions,  but 
had  been  already  published  in  previous 
editions,  so  that  the  entries  in  the  register 
are  untrue. 

Oraham  Hastings,  Q.C,  in  reply. — Mur- 
ray T.  Bogue  (6)  practically  decided  that 
where  there  is  new  matter  in  a  new  edition 
of  a  book,  the  book,  so  far  as  such  new 
matter  is  concerned,  is  entitled  to  copy- 
right. The  catalogues  of  1878  and  1881 
were  registered,  and  we  are  therefore  en- 
titled to  be  protected  as  to  all  matter  which 
appears  in  the  catalogue  of  1881  and  does 
not  appear  in  any  preceding  catalogue  other 
than  that  of  1878,  and  we  are  willing  that 
the  injunction  should  be  so  qualified.  He 
referred  also  to  Stannard  v.  Lee  (7)  and 
Prince  Albert  v.  Strange  (8). 

Hall,  V.C. — :The  questions  which  have 
been  discussed  in  this  case  are,  no  doubts 
questions  which  cannot  be  said  to  have 
been  finally  set  at  rest  by  any  of  the  de- 
cisions which  have  been  referred  to,  and 
which  will,  no  doubt,  be  again  submitted 
to  the  Coiut  either  here  or  elsewhere.  But 
upon  the  present  occasion  I  must  found 
my  decision  upon  what  I  consider  to  be 
the  state  of  the  law  as  it  is  to  be  collected 
from  the  authorities  which  have  been  re- 
ferred to,  and  also  having  regard  to  the  fact 
that  this  being  an  interlocutory  application, 
and  not  final,  it  may  be  right  to  oonsider 
the  balance  of  convenience  and  incon. 
venience  on  the  one  side  and  the  other. 

Now,  as  regards  the  merits  of  the  case, 
I  consider  Uiat  it  is  substantially  made  out 
that^  to  a  very  large  extent,  the  defendants 
have  copied  and  availed  themselves  of  the 
labour  and  expenditure  of  the  plaintiffs. 
I  start  with  that.     That  being  so,  I  am 

(6)  1  Drew.  353  ;  22  Law  J.  Rep.  Chanc.  457. 

(7)  iO  Law  J.  Bep.  Chanc.  489 ;  Law  Bep. 
6  Chane.  346. 

(8)  1  Mac.  &  Q.  25 ;  1  Hall  &  Tw.  1 ;  18  Law 
J.  Bep.  Chanc.  120. 
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certainly  not  inclined  to  do  otherwise  than 
put  the  matter  on  that  footing  on  which  it 
ought  to  stand,  according  to  the  principles 
of  honesty  and  rectitude  of  proceeding  in 
that  which  concerns  the  public.  Even  in 
the  case  of  Cohhett  v.  Woodward  (1),  where 
the  Master  of  the  Rolls  refused  the  main 
part  of  the  injunction  which  was  asked  for, 
he  nevertheless  refused  to  give  the  defen- 
dant his  costs,  which  he  would  have  been 
entitled  to  ordinarily  as  a  matter  of  course 
on  succeeding  in  the  main  part  of  his  de- 
fence. He  refused  to  give  him  his  costs 
by  reason  of  his  having  acted  in  a  way 
which  was  thought  to  be  not  fair  and  right 
as  between  man  and  man.  In  Grace  y. 
Neioman  (2)  I  said  that  I  thought  the 
judgment  of  the  Master  of  the  Rolls  might 
have  been  otherwise  if  he  had  considered 
Hotten  V.  Arthur  (3),  and  that  if  that  case 
had  been  called  to  his  attention  he  might 
have  declined  to  act  upon  the  proposition 
that  an  advertisement  cannot  be  the  subject 
of  copyright.  I  thought  so  then,  and  I  see 
no  reason  to  think  otherwise  now.  So  far 
as  my  judgment  goes,  I  think  that  the 
proposition  which  I  have  referred  to,  and 
which  the  Master  of  the  Rolls  thought  was 
at  the  bottom  of  the  case  before  him — 
namely,  that  there  can  be  no  copyright  in 
an  advertisement — is  not  correct.  It  has 
been  said  that  in  Grace  v.  Newman  (2) 
there  was  some  copyright  which  might 
have  sustained  my  judgment,  if  it  were  in 
other  respects  wrong ;  but,  without  saying 
that  there  is  not  an  equivalent  copyright 
in  the  present  case  in  the  passages  which 
have  been  read  to  me  from  the  catalogues, 
I  am  certainly  prepared  to  say  that  in  my 
judgment  for  the  present  purpose  the  cir- 
cumstance of  the  writing  being  an  ad- 
vertisement is  not  a  reason  why  it  is  not  a 
"  book  "  within  the  meaning  of  the  Act  of 
6  <fe  6  Vict.  c.  46.  It  is  in  itself  a  book, 
and  a  book  is  a  thing  which  the  Act  of 
Parliament  protects.  That  provision,  no 
doubt,  is  founded  upon,  or  has  reference  to, 
the  preface  or  pi'eamble  to  the  Act ;  but 
what  I  go  upon  is  that  I  consider  this 
catalogue  answers  the  description  in  the 
Act  of  Parliament,  and  that  there  is  no 
clause  in  the  Act  which  limits  the  operation 
of  the  word  "  book  "  in  such  a  way  as  to 
exclude  its  application  to  an  advertisement. 
Prima  facie,  therefore,  I  hold  the  law  to  be 
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in  favour  of  extending  the  Act  to  advertise- 
ments. 

Coming  now  to  the  other  points  of  law 
which  have  been  discussed,  I  consider 
that  for  the  present  purpose  I  cannot  give 
weight  to  them.  A  distinction  has  been 
drawn  between  first  and  second  editions, 
and  it  has  been  said  that  you  cannot  have 
copyright  in  a  second  edition  if  you  can- 
not claim  copyright  in  the  first,  always 
assuming  that  the  first  edition  could  have 
been  made  the  subject  of  copyright  by  being 
properly  registered.  For  the  present  pur- 
pose I  certainly  hold  that  that  is  unsound, 
and  that  you  can  have  a  separate  copyright 
in  the  two  separate  editions.  Having  ob- 
tained a  cop3nright  in  the  second  edition, 
you  are  certainly  not  excluded  from  that 
right  by  reason  of  failure  to  establish  a 
copyright  in  the  first  edition.  At  present 
I  must  take  it  that  copyright  exists  in 
both.  It  may  be  that  there  are  some 
drawings  in  the  book  before  me  as  to 
which  the  evidence  is  not  express  and 
complete ;  but  if  I  am  satisfied,  as  I  am, 
that  a  great  number  have  been  copied  into 
the  defendants'  book,  I  shall  certainly 
consider  that  that  proof  as  regards  a  con- 
siderable number  is  sufficient  to  justify  the 
Court  in  preventing  the  defencknts  from 
publishing  the  difierent  drawings  in  their 
book.  I  shall  consider  for  the  present 
purpose  of  the  interlocutory  injunction 
that  the  protection  of  the  plaintifls'  whole 
book  is  established.  This  is  only  an  inter- 
locutory application,  and  I  may  hear  some- 
thing more  of  the  case  at  a  future  stage. 
The  balance  of  convenience  and  incon- 
venience seems  to  me  to  be  greatly  in 
favour  of  the  plaintifis.  They  have  spent 
their  money,  and  the  defendants  have 
availed  themselves  to  a  large  extent,  as  I 
am  satisfied  on  the  evidence,  of  that  ex- 
penditure, and  have  appropriated  it  to 
themselves.  If  ever  in  this  case  the  ques- 
tion should  ultimately  come  to  be  deter- 
mined with  reference  to  damage,  I  give  no 
opinion  as  to  how  that  damage  is  to  be 
ascertained,  whether  by  the  mere  value  of 
the  book  or  the  number  of  copies  sold,  or 
by  taking  into  account  (as  I  suppose  could 
be  done  by  a  jury)  the  damage  occasioned 
to  one  side  or  the  other  by  reason  of  the 
injunction.  Of  course,  the  plaintifis  on 
this  occasion  will  give  the  ordinary  under- 


[N.S. 

Apjj, 

taking,  and  be  liable  in  damages  in  the 
ordinary  way. 

On  the  whole  case,  this  being  an  inter- 
locutory application,  I  consider  that  I 
ought  to  interfere  in  favour  of  the  plaintiff 
qualifying  the  order  in  the  manner  sug- 
gested, so  as  not  to  entitle  them  to  any 
injunction  in  respect  of  those  pictures 
which  have  been  published  in  any  book 
not  entitled  to  copyright.  That  seems  to 
me  to  be  right. 

I  give  no  weight  at  all  to  the  contention 
that  this  is  a  case  in  which  compliance 
with  the  Engravings  Act  ought  to  have 
Ijeen  attended  to.  I  do  not  consider  that 
the  case  comes  within  that  Act  at  all. 

W,  Pearson,  Q,C.,  and  Letvin,  for  the 
appellants.— The  plaintiflfe'  engravings  are 
not  protected  by  the  Copyright  Acts. 
Their  book  is  merely  an  illustrated  price 
list  upon  which  no  literary  labour  has 
been  bestowed ;  it  is  not,  therefore,  the  sub- 
ject of  copyright.  The  preamble  of  the 
Copyright  Act  shews  that  it  is  only  in- 
tended to  protect  literary  labour.  Bogue 
V.  HouUton  (5)  decided  that  engravings 
forming  part  of  a  book  which  is  the  sub- 
ject of  copyright  are  protected  as  part  of 
the  book  ;  if  the  book  is  not  copyright  the 
engravings  cannot  be.  Cobhett  v.  Wood- 
ward (1)  is  exactly  in  point,  and  there  an 
injunction  was  refused.  In  Hotten  v. 
Arthur  (3),  which  was  followed  by  Hall, 
V.C.,  in  the  present  case,  the  book  con- 
tained original  matter,  and  was  properly 
the  subject  of  copyright.  In  Grace  v. 
Newman  (2),  too,  the  book  was  not  a  mere 
advertisement,  but  was  the  subject  of 
literary  copyright. 

[Jessel,  M.R. — I  don't  think  Cohhett  v. 
Woodward  (I)  is  good  law.  K  there  is 
any  original  matter  in  a  book  it  may  be 
the  subject  of  copyright.] 

The  illustrations  cannot  be  protected 
unless  they  are  connected  with  the  letter- 
press which  is  the  subject  of  copyright, 
and  in  the  plaintifis'  book  there  is  no 
letterpre&s  of  such  a  character  as  that 
copyright  can  be  had  in  it. 

[Jessel,  M.R. — There  was  no  literary 
copjrright  in  Bogue  v.  Hotdston  (5).  The 
publication  in  that  case  was  of  the  old 
story  of  "  Reynard  the  Fox,"  with  new 
designs,  but  no  new  letterpress.] 


MICHAELMAS   1882  to  MICHAELMAS  1883. 


Vol.  52.] 

Maple  ^  Co.  v.  Junior  Anny  aiid  I^ary  Storfs, 

The  literary  merit  was  in  adapting  the 
new  designs  to  the  old  letterpress;  besides, 
there  were  other  stories  in  the  plaintifis' 
book  in  that  case  which  would  make  it 
the  subject  of  copyright. 

[Jessel,  M.R — The  defendant  only  pub- 
lished "  Eeynard  the  Fox,"  which  he  had  a 
right  to  do,  and  if  the  illustrations  were 
not  protected  per  se,  they  could  not  be 
protected  by  that  story  being  bound  up 
with  original  stories,  if  there  were  any.] 

It  was  decided  that  the  book  must  be 
taken  as  a  whole,  and  that  there  was 
literary  copyright  in  all  the  original  matter. 

[Jessel,  MJt. — No;  the  decision  was 
that  when  there  is  copyright  in  a  book  it 
extends  to  protect  the  illustrations  as  well 
as  the  letterpress.] 

In  Copinger  on  Copyright  (9)  the  author 
commenting  on  Bogue  v.  Houlaton  (5) 
says,  "  Where  there  are  designs  forming 
part  of  a  book  in  which  a  person  has  copy- 
right, such  copyright  extends  to  the  illus- 
trations and  designs  of  the  book  equally 
as  to  the  letterpress."  Here  there  is  no 
literary  work,  and  the  case  of  Hoiten  v. 
Arthur  (3),  on  which  Hall,  V.C.,  relied, 
does  not  contradict  Cohhett  v.  Woodward 
(1) ;  they  can  very  well  stand  together. 

Hastings^  Q.C,  and  Beddall^  for  the  re- 
spondents, were  not  heard. 

Jessel,  M.R. — I  am  of  opinion  that 
this  catalogue  is  the  subject  of  copyright, 
and  that  the  engravings  aixj  protected.  In 
the  first  place,  it  is  a  book,  and  so  clearly 
comes  within  the  words  of  the  Copyright 
Act  of  1842  (5  &  6  Vict.  c.  45),  s.  2.  There 
may  be  such  things  as  picture-books  for 
those  who  cannot  read  letterpress.  The 
preamble  of  the  stjitute  has  been  n^forred 
to,  but  it  cannot  restrict  the  enacting  part 
of  the  statute  if  the  enacting  part  is  clear, 
and,  moreover,  the  preamble  can  in  no  ease 
have  much  effect  unless  it  is  itself  clear. 
Here  the  enacting  part  is  qui te  clear.  1 1  says 
what  a  "  book  "  is  and  what  **  copp-ight " 
is.  "  The  word  *  book '  shall  be  construed  to 
mean  and  include  every  volume,  part  or 
division  of  a  volume,  pamphlet,  sheet  of 
letterpress,  sheet  of  music,  map,  chart  or 
plan  separately  published,"  and  "  the 
word  *  copyright'  shall  be  construed  to 
mean  the  sole  and  exclusive  liberty  of 
(9)  2nd  ed.  p.  360. 
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printing  or  otherwise  multipljdng  copies 
of  any  subject  te  which  the  said  word  is 
hei*ein  applied."     The  preamble  does  not- 
help  the  appellants,   "Whereas  it  is  ex- 
l>edient  to  amend  the  law  relating  to  copy- 
right, and  to  afford  greater  encouragement 
to  the  production  of  literary  works  of  lasting 
benefit  to  the  world."     It  does  not  say 
that  it  is  expedient  to  afford  greater  en- 
couragement to  the  production  of  literary 
works  of  lasting  benefit  to  the  world,  and 
to  amend  the  law  of  copyright  relating 
thereto,  but  that  it  is  expedient  to  amend 
the  law   of  copyright   generally,  merely 
adding  the  principal  reason  for  doing  so. 
There  is,  therefore,  nothing  in  the  preamble 
to  cut  down  the  enacting  part  even  if  the 
enacting  part  had  not  been  clear.     I  see 
nothing  in   the  Act   to  exclude  a  book 
which  consists  of  pictures  only,  or  to  re- 
strict the  Act  to  books  containing  letter- 
press.    If  we  can  construe  the  Act  so  as 
to  promote  fair  and  honest  dealing,  such  a 
construction  is  to  be  preferred.     Several 
decisions  have  been  cited  which  are  not 
very  consistent  with  each  other.  The  view 
I  take  of  Bogue  v.  lloidston  (5)  is  that 
there  was  no  copyn'ght  in  the  letterpress. 
The  plaintiffs'   publication  contained  the 
old   story  of  "  Reynard    the   Fox,"    and 
other  stories,  to  which  it  was  not  necessary 
to  refer,  as  the  defendant  had  only  copied 
that  one  and  the  illustrations  to  it.     I  do 
not  think  the  judgment  turned  upon  the 
fact  of  there  being   other  stories  in  the 
volume.     The  two  which  ai-e  mentioned  in 
the  report  were  certainly  old,  and  there  is 
nothing  to  shew  that  there  were  any  new 
ones.     I  think  that  the  decision  turned  on 
the  meiining  of  the   word  "book."     The 
Vice-Chaneellor  says  (p.  274),  "  The  plain- 
tiff said  that  his  publication  was  a  book, 
and  that  his  name  was  duly  registered  at 
Stationers*  Hall  as  the  proprietor  of  that 
book,  and  he  referred  to  the  provisions  of 
5  &  6  Vict.  c.  45,  as  giving  him  a  copy- 
right in  such  lKX)k  within  the  definition  in 
that  Act,  *  every  volume,  part  or  division 
of  a  volume,   pamphlet,   sheet  of  letter- 
press, sheet  of  music,  map,  chart  or  plan, 
sepai-ately     published.*       This    definition 
docs  not  extend  to  printe  or  designs  sepa- 
rately published,  but  only  to  the  prints 
and  designs  forming  part  of  a  book,  and 
the  book  is  not   less  a  book  because  it 
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contains  prints  or  designs  or  other  illus- 
trations   of   the   lettei^press.      This    Act 
vested  in  the  proprietor  so  registered  the 
right  to  sue  in  respect  of  any  invasion  or 
ii&ingement  of  the  copyright  of  his  book. 
It  appears  to  me  that  a  book  must  include 
every  part  of  the  book,  it  must  include 
every  print,  design  or  engraving  which 
forms  part  of  the  book,  as  well  as  the  letter- 
press therein  which  is  another  part  of  it. 
Prints  published  separately  do  not  appear 
to  have  been  within  that  Act  by  that 
express  definition/'  It  had  been  contended 
before    the    Vice-chancellor    that    there 
could  only  be  copyright  when  there  was 
letterpress,    but    I  think    that  what  he   . 
meant  to  say  was  that  piints  forming  a 
book  were  within  the  Act,  though  prints 
published  separately  were  not,  and  that  if 
published    together    in    a    volume    they 
formed  a  book  whether  there  was  letter- 
press  or  not.     The  case  which  has  done  all 
the  mischief  is  Cohhett  v.  Woodward  (1). 
The  late  Master  of  the  Eolls  there  says  : 
"  But  at  the  last  it  always  comes  i-ound  to 
this,  that  in  fact  there  is  no  copyright  in 
an  advertisement.      If  you  copy  the  ad- 
vertisement of  another  you   do   him   no 
wrong,'  unless  in  so  doing  you  lead  the 
public  to  believe  that  you  sell  the  aii/icles 
of  the  person  whose  advertisement  you 
copy."     I  think  that  this  is  not  the  law. 
I  am  not  aware  that  the  use  to  which  a 
proprietor  puts  his  book  makes  any  dif- 
ference in  Ms  rights.     His  copyright  gives 
him   the   exclusive  right  of  multiplying 
copies,  and  he  may  use  them  as  he  pleases. 
I  think,  therefore,  Cohhett  v.   Woodward 
(1)    will    not     b^r    legal    examination. 
There  are  two  cases  tending  in  the  opposite 
direction   to    Cohhett   v.    Woodward   (1), 
namely,  Ilotten  v.  Arthur  (3)  and  Grace 
V.  Newitian  (1).     It  is  ti'ue  that  inHoUen 
V.    Arthur    (2)    there    was    considerable 
literary  work  in  the  ordinaiy  sense  of  the 
term — ^the  publication  was  more  than  a 
mere  catalogue — still  its  primary  object  was 
that  of  an  advertisement  to  promote  the 
plaintiffs'  trade.    The  weight  of  authority, 
then,  is  against  the  doctrine  that  there 
cannot  be  copyright  in  a  book  issued  as 
an  advertisement,  and  I  cannot  see  any 
principle  in    support    of  that    doctrine. 
There   would  be  difiiculty   in   protecting 
these  designs  as  engi*avings  under  the  Act 
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relating  to  engi*avings,  it  is  easier  to  pro- 
tect them  as  parts  of  a  book.  The  defen- 
dants thought  that  the  law  allowed  them 
to  appi-opriate  the  i^esults  of  other  men's 
labours,  and  they  call  upon  us  for  an  in- 
dulgent construction  of  the  Act  in  their 
favour.  It  is,  in  my  opinion,  the  duty  of 
the  Court  to  construe  Acts  of  Parliament 
with  a  view  to  the  furtherance  of  justice, 
and  such  persons  are  not  entitled  to  call 
upon  us  to  strain  the  law  in  their  £ekvoar. 
The  appeal  must  be  dismissed  with  costs. 

LiNDLEY,  L.J.  —  I  am  of  the  same 
opinion.  The  question  is  one  of  some  im- 
portance. The  plaintiffs*  work  is  original 
in  this  sense,  that  they  employed  artists  to 
make  original  drawings  from  pieces  of 
furniture,  and  from  these  dia  wings  engrav- 
ings were  made  which  the  plaintiffs  made 
into  a  book  with  descriptions  and  prices. 
The  primary  object  of  the  plaintiffs  was  to 
adveHise  theii*  goods.  That  the  work  was 
original  in  the  sense  I  have  mentioned  is 
clearly  proved ;  and  originality,  not  mere 
literary  skill  or  merit,  is  the  test  whether 
a  work  is  subject  of  copyright.  I  should 
have  felt  no  difficulty  in  this  case  were  it 
not  for  the  decision  in  Cohhett  v.  Wood- 
ward (1).  If  that  case  were  reconcilable 
with  the  other  cases  on  the  subject  I 
should  be  slow  to  overrule  it,  but  it  ap- 
pears to  me  difficult  to  I'econcile  it  with 
other  cases,  especially  Bogus  v.  HovZaUm 
(5). 

[Jessel,  M.R.  (having  examined  the 
record  in  Boyue  v.  Uoulsioii  (5),  which 
had  been  sent  for  duiing  the  argument).— 
I  find  that  the  bill  did  not  claim  copy- 
right in  any  letteipress,  and  did  not  state 
that  there  were  any  other  stories  than 
"Reynard  the  Fox"  in  the  plaintiflfe' 
book.] 

That  case,  then,  is  very  strong,  for 
it  is  a  decision  that  there  may  be  copy- 
right in  a  set  of  engravings  forming  part 
of  a  book,  though  there  is  none  in  the 
letterpress  ;  and  that  governs  this  case,  for 
copyright  in  the  engravings  could  not  be 
obtained  by  binding  them  up  with  some- 
thing else  in  which  there  was  no  copy- 
right. Ilotten  V.  Arthur  (3)  does  not 
apply  so  closely,  for  in  that  case  there  was 
original  letterpress.  In  Cohhett  v.  Wood^ 
ward  (1),  Lord  Romilly  did  not  follow 
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Bogu6  V.  I/oukton  (5)  even  as  then  under- 
stood, for  it  was  admitted  that  part  of  the 
plaintifis'  book  consisted  of  original  letter- 
press, and  I  cannot  follow  his  reasoning 
founded  upon  the  book  being  an  adver- 
tisement. We  have  to  choose  between 
the  decisions,  and  in.  my  opinion  the  true 
view  of  the  Acts  is  that  taken  in  Bogue 
V.  UouUUm  (5),  Ilotten  v.  Arthur  (3)  and 
Grace  v.  ^Vgtwwon  (2) — that  a  collection  of 
illustrations  put  together  into  a  book,  as 
distinguished  from  engravings  intended  to 
be  sold  separately,  is  within  the  Obpjrright 
Act.  They  certainly  form  a  book  so  as  to 
come  within  the  woixls  of  the  Act ;  and 
I  see  no  reason  why  we  should  be  astute 
to  construe  the  Act  so  as  to  exclude  them. 
The  defendants  have  made  a  use  of  the 
plaintifis'  work  which,  as  observed  by 
Lord'Romilly  in  Cobbett  v.  Woodward  (1), 
would  not  be  considered  fair  among  fair 
traders,  and  we  ought  not  to  strain  the 
Act  to  make  such  a  proceeding  legal. 


Solicitors— Lumley  &  Lumley,  for  plaintiffs ; 
Lewin  &  Co.,  for  defendants. 
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Bankruptcy. 
Jessel,  M.R. 

Cotton,  L.  J.       I     In  re  ward  ;  f*x  parte 
Hannen,  Sir  J.  /  ward. 

1882. 
Nov.  17. 

Bankruptcy — Rules  of  Stock  Exchange 
—Defaulter — Amount  of  Differences  fixed 
by  Official  Assignee  of  Stock  Exchange^— 
Liquidated  Sum — Bankruptcy  Act,  1869, 
«.  6. 

The  amourU  fixed  by  the  official  assignee 
as  the  amount  of  the  differences  dus  by  a 
defaulter  an  the  Stock  Exchange  upon  the 
prenuUure  dosing  of  his  accounts ,  in  accord- 
ance tnth  the  rules.of  the  Stock  Exchange, 
must  be  treated  as  fixed  for  all  jmrposes, 
and  constitutes  a  liquidated  sum  toithin 
section  %  of  the  Bankruptcy  Act,  1869, 
upon  which  a  petition  in  bankruptcy  can  be 
presented. 

This  was  an  appeal  by  William  Ward, 
a  stock  and  share  broker,  against  an  order 
Vol.  62.— Ohamo. 
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of  Mr.  Registrar  Pepys  adjudicating  him 
a  bankrupt  upon  a  petition  presented  by 
Harris,  Goldsmid  <t  Co.,  stock  and  shai-e 
dealers. 

The  facts  are  fully  reported  in  51  Law 
J.  Rep.  Chanc.  752 ;  Law  Rep.  20  Ch.  D. 
356,  upon  an  append  by  the  same  bank- 
rupt', when  an  order  of  the  Registrar,  re- 
quiring the  debtor  to  give  secuiity  as  the 
condition  for  staying  proceedings  on  the 
debtor's  summons,  pending  the  trial  of  an 
action  to  try  the  validity  of  the  debt  on 
which  the  debtor's  summons  was  founde<l, 
was  affirmed. 

Waixl  had  purchased,  for  M.  Bebro, 
on  the  Stock  Exchange,  from  Harris  <fe  Co. 
a  large  number  of  shares  in  the  Quartz 
Hill  Consolidated  Crold  Mining  Company. 
When  the  contracts  for  the  purchases 
wei'e  entered  into  no  special  settling  day 
for  the  shares  of  the  company  had  been 
fixed,  but  subsequently  the  28th  of  *Decem- 
ber,  1881,  was  appointed  as  that  day. 

Owing  to  the  failure  of  Bebro  to  supply 
Ward  with  funds.  Ward  was  unable  to 
fulfil  his  contracts,  and  was  declared  a 
defaulter  on  the  30th  of  December,  1881 ; 
and  on  the  same  day,  in  accordance  with 
the  Stock  Exchange  rules,*  the  official 
assignee  closed  all  Ward's  stock  exchange 
transactions,  and  distributed  his  stock 
exchange  assets,  which  were  of  small 
amoimt,  among  his  stock  exchange  cre- 
ditors. Harris  k  Co.,  then,  with  the  as- 
siBut  of  the  other  stock  exchange  creditors, 
issued  a  debtor's  summons  against  Ward 
for  the  amount  fixed  by  the  assignee  as 
due  to  Harris  &  Co. — namely,  the  sum  of 
5,623/. ;  whereupon  Ward  appealed,  with 
the  residt  above .  mentioned.  Ward  fail- 
ing to  give  the  security  claimed,  Harris  k 
Co.  proceeded  with  a  bankruptcy  petition 
presented  by  them,  founded  on  the  act  of 
bankruptcy  committed  by  Ward  by  non- 
compliance with  the  debtor's  summons. 
The  petition  alleged  that  Ward  was  in- 
debted to  them  in  the  sum  of  5,623/., 
"  the  amount  of  loss  sustained  by  them 
by  reason  of  his  not -fulfilling  his  eon- 
tractA  with  them  in  respect  of  •  certain 
shares  in  the  [said]  company  sold  by  them 
to  him  in  October  and  November,  1881." 

Ward  objected  to  an  adjudication  being 
made  on  the  petition,  upon  the  ground 
that  the  claim   was  not  for  a  liquidated 
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•am,  bat  for  anliquidated  damageB  for 
breach  of  oontraot,  and  that  he  had  a 
right  to  have  the  amount  ascertained  in 
an  action,  and  that  such  unliquidated 
damages  could  not,  imder  section  6  of  the 
Bankruptcy  Act,  1869,  support  a  petition 
in  bankruptcy. 

This  objection  was  overruled  by  Mr. 
Registrar  Pepys  sitting  as  Chief  Judge 
in  Bankruptcy,  who  adjudicated  Wani 
bankrupt. 

The  rules  of  the  Stock  Exchange 
material  for  this  caae  are  as  follows  : — 

51.  The  Stock  Exchange  does  not  re- 
oognise  in  its  dealings  any  other  parties 
than  its  own  membm.  Every  bargain, 
therefore,  whethei*  for  account  of  the 
member  effecting  it  or  for  account  of  a 
principal,  must  be  fulfilled  according  to 
the  rules,  regulations  and  usages  of  the 
Stock  Exchai^. 

52.  No  member  shall  attempt  to  en- 
force by  law  a  claim  arising  out  of  Stock 
Exchange  transactions  against  a  member 
or  de&ulter,  or  against  the  principal  of  a 
member  or  defaulter,  without  the  consent 
of  such  member,  of  the  creditors  of  the 
deikulter,  or  of  the  committee. 

143.  A  member  unable  to  fulfil  his 
engagement  shall  be  publidy  declared  a 
de&ulter  by  direction  of  the  chairman, 
deputy-chairman  or  any  two  members  of 
the  committee. 

149.  Creditors  for  differences  shall  have 
a  prior  claim  on  all  difierences  received 
by  or  due  to  a  de&ulter's  estate. 

167.  Two  or  more  members  shall  be 
appointed  annually  by  the  committee  to 
act  as  official  assignees,  whose  duty  it 
shall  be  to  obtain  fh>m  a  defaulter  his 
original  books  of  account  and  a  statement 
of  tiie  sums  owing  to  and  by  him,  to  attend 
meetings  of  creditors,  to  summon  the 
dafiEiulter  before  such  meetings,  to  enter 
into  a  strict  examination  of  every  account, 
to  investigate  any  bargains  suspected  to 
have  been  effected  at  ui^Edr  prices,  and  to 
manage  the  estate  in  conformity  with  the 
rules,  regulations  and  usages  of  the  Stock 
Exchange. 

169.  The  assignees  shall  collect  and 
pay  the  assets  to  the  credit  of  their  joint 
account  at  a  banker's,  and  shall  distribute 
the  same  as  soon  as  possible. 

170.  In  every  case  of  failure  the  official 


assignee  shall  publidy  fix  the  prices  eor- 
rent  in  the  market  immediately  before 
the  declaration,  at  which  prices  all  persons 
having  accounts  open  with  the  defaulter 
shall  dose  their  transactions  by  buying 
of  or  seUing  to  him  such  stock,  shares  or 
other  securities  as  he  may  have  contracted 
to  take  or  ddiver,  the  differences  arising 
from  the  de&ulter's  transactions  being 
paid  to  or  claimed  from  the  official  as- 
signees. In  the  event  of  a  dilute  as  to 
the  prices  named  they  shall  be  fixed  by 
two  members  of  the  committee.  . 

Davey,  Q.C.,  Cooper  Willis,  Q.C.  {Yel- 
vert  on  with  them),  for  Wai*d.— The  point 
raised  on  this  appeal  was  not  before  this 
Court  on  the  former  appeal — namdy,  that 
the  claim  of  the  petitioners  is  not  a  liqui- 
dated sum  within  section  6  due  either  at 
law  or  in  equity — it  is  merely  for  damages 
for  breach  of  contract,  which  would  have  to 
be  ascertained  by  a  jury.  The  appellant 
has  a  right  to  have  it  determined  by  a 
jury.  The  petitioners  are  not  really  pro- 
ceeding upon  the  amount  fixed  by  the 
official  assignee,  but  the  amount  so  fixed 
in  accordance  with  ihe  rules  of  the  Stock 
Exchange  is  only  for  what  may  be  called 
the  '^  domestic  bankruptcy  "  on  the  Stodc 
Exchange  and  Stock  Exchange  purposes ; 
but  if  the  creditors  choose  to  avail  them- 
selves of  legal  proceedings  they  must  be 
bound  by  the  rules  of  law  and  daim  only 
upon  an  ascertained  sum.  In  an  action 
Ward  might  have  the  opportunity  of 
shewing  that  the  real  loss  of  the  peti- 
tioners was  considerably  less  than  the 
•amount  fixed  by  the  official  assignee. 

Winsloto,   Q.C,  axid  LinkkUer,  contra, 
were  not  called  upon. 

Jessel,  M.E. — The  only  question  is 
whether  the  demand  of  the  respondents  ia 
for  a  liquidated  sum.  By  the  rules  of  the 
Stock  Exchange,  which  are  binding  both 
on  the  appellfuit  and  the  respondents,  a 
mode  is  provided  of  ascertaining  the 
amount  of  the  difference  due  by  a  de- 
faulter. The  purchaser  in  this  case  be- 
came a  defaulter,  and  he  must  be  treated 
as  every  other  defaulter.  It  is  really  as  if 
the  rules  of  the  Stock  Exchange  were  im- 
ported into  the  contract.  The  provisions 
of  the  rule  mast  be  considered  as  inserted 


Vol.  52.] 


MICHAELMAS  1882  to  MICHAELMAS  1888» 


75 


In  re  Ward;  ex  parte  Ward  {AppJ),  Bankr, 

in  the  oontiact,  and  to  that  extent  they 
alter  the  wording  of  the  contract.  So 
that  we  have  the  contract  altered  in  this 
way — tlukt  the  porchaBer  lb  to  pay  for  the 
■hares  on  the  settling  day,  <' provided 
always  that  if  he  bea>me8  a  de&ulter 
before  then  the  amount  due  from  him  is 
to  be  ascertained  in  accordance  with  the 
rales  of  the  Stock  Exchange."  If  thai  is 
so,  there  appears  to  be  no  foundation  for 
the  argument  that  this  rule  is  to  be  limited 
to  ascertaining  the  amount  of  the  claim  of 
the  assignee  of  the  Stock  Exchai^.  The 
amount  is  ascertained  for  all  Stock  Ex- 
diange  purposes— that  is,  for  the  purposes 
of  thiisoontract — and  Mr.  Davey  was  driven 
to  admit  this.  By  the  rales  c^  the  Stock 
Exchange  a  de&ulter  is  called  upon  to 
pay  a  portion  of  his  liabilities  if  he  can, 
and  this  is  the  mode  in  which  his  liabili- 
ties are  ascertained,  and  he  pays  accord- 
ingly. It  therefore  appears  to  me  that 
this  demand  was  for  a  liquidated  sum, 
and  that  the  judgment  of  the  Registrar  is 
right. 

Cotton,  L.  J. — I  am  of  the  same  opinion. 
Rule  170,  in  the  case  of  a  defaulter,  really 
slters  the  original  contract  and  provides 
a  new  contract  as  between  a  defaulter  and 
his  creditor,  and  then  the  amount  of  his 
liability  is  fixedand  ascertained  in  aocord- 
aaoe  with  that  altered  contract.  It  is 
asid  that  this  is  only  for  the  purposes  of 
the  Stock  Exchange,  and  particularly  with 
reference  to  the  domestic  distribution  of 
what  I  may  call  the  <'  House  Fund."  jgut 
the  differaice  once  ascertained  is  the 
difference  for  all  purposes,  notwithstanding 
that  the  rule  may  only  provide  for  its 
payment  out  of  a  particular  fund.  In  my 
o|iuiion  this  deoiand  is  for  a  liquidated 
Bum. 

Sir  Jajcbs  Hannen. — I  am  of  the  same 
opinion. 

J  Leave  to  appeal  to  the  House  of  Lords 
used.] 

Solidtoni  — O.  W.  Carthew,  for  appellant; 
TravexB^  Smith  tc  Braithwaite,  for  respon- 
dents. 
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Kay,  J. 

1882 
Nov 

WUl  —  Construction  —  Gr^  to  Children 
of  A  and  B — Lapse — Gift  to  Class — 
Direction  to  vest  at  Testator's  Death, 

A  testator  gave  the  residue  of  his  estate 
to  trustees  upon  trust  to  pay  legacies^  and 
subject  thereto  *'  unto  and  equally  amongst 
all  the  children  of  my  said  brother-inrlaw^ 
Dr,  J.  />.,  and  the  said  R,  J.,  aTkd  I  direct 
that  the  same  shall  he  vested  legacies  at  the 
time  of  my  decease  "  : — Held,  thett  the  gift 
UHis  to  the  children  of  Dr.  J.  D.  and  R,  A. 
himself 

R,  A,  liaviiig  died  during  the  testator*s 
lifetime, — Held,  also,  thai  the  words  direct- 
ing the  vesting  of  the  legacies  indicated  an 
intention  on  t/te  part  of  the  testator  to  give 
tJie  wliole  of  the  residue  to  such  only  of  the 
residuary  legatees  as  should  be  Uving  at 
His  death. 

Petition. 

William  Feathersix>ne,  who  died  in  IViay, 
1880,  by  his  will,  dated  1869,  gave  all  his 
real  and  leasehold  estates  to  trustees  upon 
trust  for  sale,  and  directed  that  the  pro- 
ceeds of  sale  should  be  deemed  part  of  his 
personal  estate,  and  should  be  sulject  to 
the  dispositions  declared  concerning  his 
residuary  estate;  and  as  to  the  residue, 
aftei'  payment  of  debts,  <Sec.,  the  testator 
gave  the  same  to  his  trustees  upon  trust 
to  pay  10,000^.  equally  between  his  nephew 
and  nieces  (naming  them),  the  foiu*  children 
of  his  brother-in-law  Dr.  John  Dowson, 
and  in  case  any  one  or  more  should  die  in 
his  lifetime  leaving  issue,  then  he  gave  his 
or  her  shai«  to  such  issue  as  tenants-in- 
common.  He  also  directed  his  trustees  to 
pay  a  sum  of  900Z.  to  Robert  Abbey,  one 
of  the  children  of  his  late  relative  Thomas 
Abbey,  and  in  case  he  should  die  in 
the  testator's  lifetime  leaving  issue,  the 
legacy  should  go  to  such  issue  as  tenants- 
in-common.  And  the  testator,  alter  be- 
queathing other  legacies,  directed  as  fol- 
lows : — **  And  if  there  shall  be  any  residue 
of  my  estates  and  property  remaining  after 
payment  of  the  foregoing  legacies,  and  the 
costs,  charges,  disbursements  and  expenses 
attending  Uie  above  trusts,  then  I  give  the 
same  residue  unto  and  equally  amongst  all 
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the  children  of  my  said  brother-in-law  Dr. 
John  Dowson,  and  the  said  Robert  Abbey, 
of  Coatham.  And  I  direct  that  the  same 
shall  be.  vested  l^acies  at  the  time  of  my 
decease/'  Robei-t  Abbey  died  in  the  life- 
time of  the  testator,  and  left  childi'en 
who  survived  the  testator.  One  of  the 
children  of  Dr.  Dowson  died  before  the 
testator. 

A  simi  of  money,  repi^eaenting  the  I'esiduc 
of  the  testator's  estate,  had  been  paid  into 
(>ourt,  and  this  was  a  petition  pitisented 
by  the  surviving  children  of  Dr.  Dowson, 
iusking  to  have  the  fund  paid  out  to  them ; 
and  the  following  questions  arose  upon  the 
construction  of  the  gift  of  the  residue : — 
tii-st,  whether  the  gift  was  to  Kobert 
Abbey  himself,  or  to  his  children;  se- 
condly, if  the  gift  was  to"  Robert  Abbey 
himself,  then,  he  having  pi*edooeased  the 
testator,  who  was  entitled  to  the  share 
which  he  would  have  taken  I 

Grcbham  Hasthiys,  Q,C,,  and  ReyiruUd 
IhufheSy  for  the  petitioners  on  the  first 
question. — The  gift  is  to  Robert  Abbey 
himself,  and  not  to  his  childi'en.  For  the 
latter  construction  it  would  be  necessaiy 
to  interpolate  the  word  "of,"  but  it  is 
possible  to  give  the  words  a  plain  gram- 
matical construction  without  doing  so; 
the  Court,  therefore,  will  not  so  interpo- 
late it — Lugar  v.  Harrnan  (1),  Peacock  v. 
Slockford  (2)  and  Uawea  v.  ffavjes  (3). 

Davenport,  for  the  children  of  Robert 
Abbey. — I  submit  that  the  children  of 
Robert  Abbey  take  under  this  gift,*and  not 
Robci-t  Abbey  himself.  The  word  **of" 
is  not  necessaiT  for  my  construction — see 
II  air  kins  07i  Wuls,  114,  where  the  leai'ned 
author  says,  "  But  althougli  it  may  bo 
more  idiomatic  to  speak  of  the  children  of 
A  and  of  B,  it  may  perhaps  be  doubted 
wlicther  usage  I'equii'es  the  i*e|ietition  of 
the  |)article ;  and  in  the  cases  of  Mason  v. 
Baker  (4)  and  In  re  Davis*s  Will  (5) 
this  distinction  was  disregai*ded,  and  a  gift 
to  '  the  cliildren  of  A  and  B  '  was  held  to 
ii^ean  the  children  of  B  as'  well  as  of  A." 
Moreover,  the  testator  has  already  given  a 

(1)  1  Cox,  250. 

(2)  3  De  Gex,  M.  Jc  G.  73. 

(3)  LawKep.  U  Cb.  I).  614. 

(4)  2  Kay  &  J.  667. 

(5)  7  Jur.  N.S.  118. 


legacy  to  Robert  Abbey,  which  is  in  favour 
of  my  contention. 

Kay,  J. — I  will  at  once  give  my  deci- 
sion on  the  first  question,  as  to  whether 
Robei*t  Abbey  takes  a  share  as  one  of  the 
legatees,  or  whether    his    children   take 
shares  equally  with  the  childi'en  of  Dr. 
Dowson.     According  to  the  proper  gram- 
matical construction  of  the  words  used, 
in  order  to  enable  the  children  of  Robert 
Abbey  to  take  it  would  be  necessary  to 
insert  the  word  "of"  —  the  children  of 
Dr.  Dowson  and  "of"  the  said   Robert 
Abbey.     In  Lugar  v.  Ilarvian  (1)  a  be- 
quest of   residue  to  be  divided   equally 
"amongst  all    the  children  of   my  late 
cousin   E.  L.,  and  my  cousin   P.  F.,  and 
their  lawful  representatives,"  waa  held  to 
l>e  a     l)equest  to  the  children  of  £.  L. 
and  p.  F.  himself,  and  not  to  the  chil- 
dren of  P.  F.,  for  to  make   the  gift  to 
the   children   of    P.  F.   the   word    "of" 
would   have   to  be  understood,  whereas, 
as  the  words  stood,  they  had  a  plain  gram- 
maticiil  sense — namely,  to  the  children  of 
E.  L.  and  to  P.  F.  himself.     There  have 
Ijeen   various  subsequent  cases,   pai*ticu- 
Lu'ly  that  of  Peacock   v.  I^tockford    (2), 
where  a  testator  bequeathed  life  interests 
in  four  distinct  funds  to  fom'  nieces  re- 
spectively,  and  directed    that   upon   the 
decease  of   any  or  either  of  them,  the 
pnncipal  fund,  the  interest  of  which  waa 
to  be  received  by  her  or  them,  should  be 
held  in  trust  for  "  the  benefit  of  all  and 
every  the  lawful  children  of  her  or  them 
so  dying,  and  of  the  sm'vivoi's  or  survivor 
of  my  other  nieces  hereinbefore  named  in 
equal  sbju-es."     One  of  the  nieces  having 
died  leaving  two   children,   it  was  held 
that  her  fund  was  diviBible  amongst  these 
children  and  amongst  tlie  children  of  the 
three  othei*  nieces,  it  being  proper  to  give 
some  foi-ce  to  the  wonl   "of,"  and  that 
woi-d  being  refemble  to  the  word  "  chil- 
dren "  as  the  last  antecedent ;  and  Lord 
Justice  Turner  said,  "  Now,  in  this  case, 
'the    terms  of    the   disposition   are,  .*in 
trust  for  the  benefit  of  all  and  every  the 
lawful  children  of  her  or  them  so  dying, 
and  of  the  survivoi's  or  survivor  of  my 
other  nieces/  not  *  in  trust  for  the  benefit 
of  the  children  of  her  or  them  so  dying, 
and  the  survivors  or  sui-vivor  of  my  other 
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nieces.'  Had  the|dis]K)8itioii  been  in  the 
latter  form,  the  sui'viving  nieces  must,  we 
think,  have  been  held  entitled,  accoixling 
to  the  decision  m  Lugar  v.  Hannan  (1) 
and  what  is  said  in  Doe  v.  JanviUe  "  (6). 
In  Uawes  v.  Hawea  (3),  by  a  voliintaiy 
settlement,  A  and  his  cousin  limited  cer- 
tain gavelkind  lands  to  a  relative  0  for 
life,  with  remainder  to  her  issue,  and  in 
defkult  of  such  issue  "  to  the  use  of  the 
right  heirs  of  E.  deceased,  and  J.,''  who 
was  then  living,  **  the  two  sisters  of  A, 
their  heirs  and  assigns,  as  tenants-in-com- 
mon for  ever."  The  present  Master  of 
the  Rolls  in  that  case,  referring  to  Ltvyar 
V.  Uamvan  (1),  said  :  "  The  case  of  Litgar 
V.  llartnan  (1)  is  very  precise.  There 
it  was  a  gift  to  '  all  and  every  the  child 
and  children  of  my  late  cousin  Edward 
Lugar,  and  my  cousin  Philip  Fesiris,  and 
their  lawful  representatives.'  Now,  that 
is  a  much  stronger  case  in  £a.vour  of  the 
d^endants  than  the  case  before  me,  for  a 
gift '  to  all  and  every  the  child  or  chil- 
di«n '  is  totally  different  fram  a  gift  *  to 
the  use  of  the  right  heirs.'  In  the  Ciise  of 
Lwjar  v.  Harman  (1)  it  was  a  gift  'to 
all  and  eveiy  the  child  and  children '  of 
the  person  named,  which  is  certainly  more 
fiikvoarable  to  the  defendants.  There  it 
was  held  that  you  could  not  put  in  the 
word  '  of,'  and  that  you  must  understand 
the  words  as  they  stand  in  their  plain 
gi'ummatical  sense";  and  after  refening 
to  various  other  cases,  he  declined  to  i-Ciid 
tlie  limitation  as  a  limitation  to  the  right 
heirs  of  £.  deceased  and  of  J.,  but  held 
that  J.  herself  took  a  vested  interest  in 
remainder  in  fee-simple  in  a  moiety  of  the 
property  expectant  on  the  death  of  C 
without  issue.  Tlierefore  I  consider  that, 
on  the  grammatical  construction,  the  ques- 
tion has  been  settled  by  authority,  and 
that  Robert  Abbey,  if  he  had  survived  the 
testator,  Would  have  been  entitled  to  take 
with  the  childi^en  of  Dr.  Dowson.  The 
question  is,  whether  there  is  anything  in  the 
will  which  overrides  this  construction.  It 
ba»  been  said  that  the  testator's  direction* 
that  the  legacies  should  be  vested  at  the 
time  of  his  decease  must  receive  consi- 
deration, because,  as  Robert  Abbey  was 
living  and  of  age  at  the  date  of  the  will, 

(6)  3  East,  172. 
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the  words  were  unmeaning  and  unneces- 
sary as  i*egai*ds  him.  But,  according  to 
my  construction  of  the  will,  Robert  Ab- 
bey would  have  taken  along  with  a  class 
some  of  the  membei-s  of  which  might 
have  been  infants  at  the.  time  of  the  tes- 
tator's death  to  whom  the  words  might 
pi'Oi)erly  apply.  There  is,  therefore,  no 
indication  that  the  woi*ds  ai-e  not  to  be 
i-ead  in  their  ordinary  gi-ammatical  sense. 
It  was  ahio  said  that  as  Robert  Abbey 
had  a  legacy  of  900^.  given  to  him  in  a 
previous  part  of  the  will,  the  testator  did 
not  intend  that  he  should  have  a  beneficial 
intei-est  in  the  residue ;  but  it  should  be 
remerabeiml  that  the  testator  also  gave 
the  sum  of  10,000Z.  to  the  children  of 
Dr.  Dowson,  as  well  as  shares  in  the  re- 
sidue, and  therefore  thei-e  is  no  indication 
from  those  circumstances  that  he  did  not 
mean  Roboiii  Abbey  to  take,  but  his  chil- 
di'en.  Besides,  it  is  a  common  thing 
enough  for  a  test^itor  to  make  to  legatees 
bequests  of  ixjcuniary  legacies  in  one  pai-t 
of  the  will,  and  afterwards  to  increase 
them  by  giving  them  shares  of  the  resi- 
due. As  I  see  no  reason  to  induce  me 
to  depai-t  fi-om  the  grammatical  consti'uc- 
tion  of  the  will,  I  shall  hold  that  the 
residue  would  have  been  divisible  between 
the  children  of  Dr.  Dowson  living  at  the 
death  of  the  testator  and  Robert  Abbey 
himself. 

GraJuim  Ilastuigs,  Q,C.,  and  Regvnald 
Ilugliesy  on  the  second  question. — We  sub- 
mit that  the  gift  was  to  a  class  of  which 
Robei-t  Abbey  was  a  member,  and  he  having 
predeceased'  the  testator,  his  share  goes  to 
the  smviving  membei-s  of  the  class — Porter 
V.  Fox  (7),  Clark  v.  Phillips  (8),  In  re 
Stan/iope's  Trusts  (9),  AspinaU  v.  Duck- 
worifi  (10)  and  SJiato  v.  McMaJum  (11). 
In  Jantmn  on  WiUs  (12)  the  distinction 
between  the  populai*  and  legal  meaning  of 
the  word  "  class  "  is  explained.  The  only 
cases  against  us  ai-e  In  re  CJuiplhCs  Trusts 
(13)and In  re  AUen  (14).     But  see  note  i. 

(7)  6  Sim.  486. 

(8)  17  Jut.  886. 

(9)  27  Beav.  201. 

(10)  35  Beav.  307. 

(11)  4  Dr.  &  War.  431. 

(12)  1.  268-9. 

(13)  12  W.  B.  147. 

(14)  44  Law  Times,  N.S.  240. 
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J'^rnianj  269,  where  In  re  Chaplin's  TrutU 
is  doubted.  The  direction  in  the  will  as  to 
the  vesting  of  the  Icgiunes  clearly  shews 
the  testator's  intention  that  the  residue 
should  be  divided  amongst  such  only  of 
the  residuary  legatees  as  should  siu'vive 
him. 

Lmtghboratigfh  for  the  heir-at-law  and 
next-of-kin  of  the  testator. — It  is  true 
that  in  Jarinan  on  Wills  (12)  a  dis- 
tinction is  drawn  between  the  populai* 
and  legal  meaning  of  the  word  <<  class," 
but  I  submit  that  there  is  one  primary 
and  fundamental  idea  underlying  the 
woixl  in  all  the  reported  cases — namely, 
a  set  of  persons  filling  some  common 
capacity,  or  answering  some  common  de- 
scription, whether  of  relationship  or  other- 
wise. Porter  V,  Fox  (7),  ShnwY,  McMakon 
(in  and  St4tfAope's  Trusts  (9)  belong  to 
a  class  of  cases  where  a  testator,  having 
referred  to  a  class,  adds  the  name  of  some 
individual,  a  member  of  that  dass — «.</. 
a  gift  **  to  all  my  nephews,  including  J.  W." 
The  rule  in  sudi  cases  is  that  it  is  not  the 
less  a  class  mo^ly  because  one  of  the  mem- 
bers is  referred  to  by  name.  That  rule, 
however,  does  not  apply  where  the  named 
individual  is  a  stnuoiger  to  the  class,  as  was 
the  C!«e  in  In  re  Chn^flin  (13)  and  In  re 
A  U^H  ( U).  Of  oourae,  it  may  be  possible  to 
gather  from  the  will  an  indication  of  in- 
tention on  tlie  |iart  of  the  testator  to  give 
his  re«dae  to  A  and  tlie  diildren  of  B, 
NO  as  to  make  an  a^Qgregate  dass.  The 
only  wowls  relied  on  as  indicating  such 
intention  are  the  wonls  directing  that  the 
l^facies  shall  vest  at  the  tostator's  death  ; 
but  I  submit  that  those  words  are  mere 
surplusage*  and  only  express  what  the  law 
ironld  o&erwise  imply.  On  the  death  of 
KobeK  Abbey,  the  share  intended  for  him 
la)v«d,  and  the  hoir-ai-law  and  next-of-kin 
are  entitled  to  it. 

Hwfhss^  in  reply. 

Brodrui,  for  the  trustees. 

Cur.  fltrfr.  rwA, 

Kay,  .1.  (on  Nov.  6).— William  Feather- 
stone,  by  his  will,  in  1S€9,  gave  all  his 
real  cstat-e  in  ibe  county  of  York  to  vrus- 
t«^  upon  trusJt  to  sell,  the  proceeds  to  be 
sabjecl  to  the  disposition  of  hi<i  rosiduarr 
personal  estate ;  and  he  gave  the  residue  of 


his  personal  estate  to  the  same  trustees 
upon  trust  to  pay  certain  legacies,  and  sub- 
ject thereto,  "unto  and  equally  amongst 
all  the  children  of  my  said  brother-in-law 
Dr.  John  Dowson  and  .the  said  Hobert 
Abbey,  of  Coatham,  and  I  direct  that  the 
same  shall  be  vested  legacies  at  the  time  of 
mv  decease." 

I  have  already  dedded  that  under  this 
bequest  Robert  Abbey,  and  not  his  children, 
would  take  an  equal  share  of  the  residae 
with  the  children  of  Dr.  Dowson. 

But  it  seems  that  Robert  Abbey  died  in 
the  testator's  lifetime,  and  the  question  is 
— who  is  entitled  to  the  share  intended  for 
him  1  I  have  reserved  my  judgment  to 
consider  the  authorities.  It  seemed  to  me 
upon  this  point  that  they  were  somewhat 
in  conflict. 

In  Porter  v.  Fox  (7)  a  bequest  fen*  the 
ben^t  of  the  testator's  grandchildren  and 
his  nephew  Thomas  Owen,  to  be  distiibated 
as  they  should  become  of  the  sgeof  twenty- 
five  years  respectively,  was  hdd  to  be  ^oid 
for  remoteness  as  to  Thomas  Owen  as  weU 
as  to  the  grandchildren,  althon^  he  was 
nineteen  vears  of  age  at  the  death  of  the 
testator.  The  Vioe-Chanoellor  said  the 
testator  meant  eadi  person's  share  to  be 
determined  by  the  number  of  the  dass, 
consisting  of  his  grandchildren  and  Thomas 
Owen  who  should  be  living  when  the  first 
attained  twentv-five. 

In  Sknw  V.  \VcJ£ak<m  (11)  the  gift  was 
**  amongst  all  my  grandc^dren  living  at 
my  death,  indu^Ung  my  eons  Berosford  and 
William.''  and  by  a  oodidl  the  gift  to 
William  was  revoked.  Lord  St.  Leodaids 
hdd  that  the  gift  wa£>  to  a  dass,  and  ^>^t 
the  other  residuary  legatees  took  the  whole. 

This  was  followed  bv  \loe-ChanoeUor 
Stuart  in  Clark  v.  PkiSips  (8),  where  the 
gift  >»ll^  to  the  diildren  of  A,  the  diildren 
of  R,  to  C,  to  the  children  of  D  and  to  Ein 
equal  shares. 

In  In  re  Stanhope's  Trusts  (9)  the  gift 
was  of  resadue  to  the  testator's  danghtera^ 
A.  R  C  and  D  and  their  issue,  and  if  he 
should  have  any  oilier  dan^ters  tiiey 
should  he  equally  entitled  with  them  to 
such  residue  as  though  named  in  his  will 
share  and  share  aHke.  One  of  the  dan^- 
t<rs  named  died  in  his  liiedme,  and  Lend 
Romilly  hdd  that  it  was  a  gift  to  a  dass, 
and  iherefi-«>e  there  was  no  lapse. 
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In  In  re  Afm  Woad^s  WiU  (15)  a  gift  to 
the  testator's  nephew  A,  and  to  the  tes- 
tator^B brothers  and'sisters  or  their  children, 
and  to  his  relation  B,  was  held  to  lapse  as 
to  the  share  of  B,  he  having  died  in  the 
testator's  lifetime. 

In  Driikefard  y.  Brokeford  (16)  the  same 
learned  Jndge  held  that  a  gift  to  A  for  life, 
and  at  his  death  to  be  equally  divided  be- 
tween his  surviving  children  and  his  niece 
Boaamond  Willows,  was  not  a  gift  to  a 
dasSy  beoaose  a  class  must  be  ascertained 
at  one  and  the  same  time.  His  Lordship 
nid : — ^^  I  have  no  doubt  that  if  there  be 
a  gift  to  the  children  of  A  and  to  my  niece 
Boeamond  and  to  my  niece  Mary,  and  so 
on,  that  may  be  a  class,  but  to  niake  this 
one  a  daas  it  must  be  to  this  effect:  'I 
leave  the  whole  of  my  funded  property  to 
my  brother  for  his  life,  and  at  his  death  the 
pioperty  to  be  equally  divided  amongst  his 
children  and  my  niece  Boeamond  Willows, 
or  SQch  of  them  as  shall  survive  the  tenant- 
for-life.'  In  all  these  cases  the  class  would 
be  ascertained  at  a  particular  period,  and 
if  one  died  there  would  be  no  lapse.  But 
here  Bosamond  WUlows  is  to  take  the 
share  at  all  events — ^it  is  absolutely  to  her, 
and  the  only  persons  to  be  ascertained  are 
the  children  of  the  Innother,  and  they  are  to 
be  ascertained  at  his  death.  Thei'e  is  in 
this  sense  a  class — namely,  certain  sur- 
viving children — but  they  do  not  form  the 
whole  of  the  dass.  K  Bosamond  had  sur- 
vived the  testator  she  would,  on  his  death, 
have  taken  a  vested  interest'  in  a  share, 
liaUe  to  be  increased  or  diminished  by  the 
deaths  or  births  of  the  children  of  the 
brother."  And  he  held  that  Bosamond 
having  died  in  the  lifetime  of  the  testator, 
bar  share  lapsed. 

In  AtfwiM  V.  Duchowih  (10),  the  gift 
was  onto  and  equally  amongst  the  tes- 
tator's nephew  A  and  the  children  of  his 
sister  By  or  their  respective  executors,  as 
tenants-in-common  (A  not  being  a  child 
of  B).  Lord  Bomilly  said  it  was  a  gift  to 
a  class ;  and  if  one  of  them  happened  to  die 
in  the  testator's  lifetime,  the  survivoi-s 
would  take  the  whole;  and  if  only  one 
sorvived,  he  would  take  the  whole  fund. 
In  the  case  of /n  re  ChapUn*s  Tnists  (13), 
the  gift  was  of  residue  equally  between 

(15)  31  Beav.  828. 

(16)  33  Beav.  48. 
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"all  and  every  the  children  of  my  late 
cousins  A  and  B  as  shall  be  living  at  the 
time  of  my  decease,  and  C,  D,  E  and  F  " 
(the  named  persons  being  cousins  of  the 
testator).   C  died  in  the  testator's  lifetime, 
and  Lord  Hatherley  held  that  C's  share 
lapsed.     "  A  gift  to  a  class,''  he  said, "  was 
a  gift  to  a  set  of  persons  all  filling  one 
common  character  or  holding  some  definite 
position,  and  a  gift  to  a  number  of  residu- 
ary legatees  did   not  thereby  constitute 
them  a  class.     Where  there  was  a  gift  to 
children  as  tenants-in-common,  this  was  a 
gift  to  a  class  as  tenants-in-common,  the 
members  of  the  class  not  being  ascertained 
until  the  death  of  the  testator.     In  the 
same  way  a  gift  to  executors  as  such,  being 
made  to  them  in  that  capacity,  was  a  gi^ 
to  them  as  a  class ;  and  on  the  death  of 
one  of  the  persons  named  in  the  testator's 
lifetime  his  share  would  not  Lvpse,  but  go 
to  the  survivors."     In  the  case  of  In  re 
AUen{l^)  there  was  a  direction  to  divide 
the  residue  amongst  the  children  of  A,  the 
child  of  B,  and  C,  share  and  share  alike. 
The  child  of  B  having  died  before  the  tes- 
tator, it  was  held  that  the  share  lapsed. 
The  learned  Judge  said :  "  I  can  under- 
stand a  class  being  described,  tliat  is,  per- 
sons being  described,  by  a  general  desciip- 
tion  if  it  be  obvious  on  the  £m»  of  the 
will  that  it  was  a  dass  to  be  ascertained 
at  the  date  of  the  will,  although  it  was  an 
immediate  gift.     But  it  appears  to  me  to 
be  impossible  to  hold  here  that  the  named 
persons,  or  the  described  individuals,  ai*e 
members  c^  a  class  in  that  sense.      Of 
course,  it  may  sometimes  happen  that  the 
testator,  simply  by  way  of  precaution,  has 
named  the  individual  who  is  included  in 
the  class  description,  directing  that  indi- 
vidual to  be  included.     Perhaps  he  may 
have  some  doubt  as  to  the  legitimacy  of 
the  individual,  or  something  of  that  kind ; 
and  it  may  be  held  that  the  mere  naming 
of  an  individual    who   would   otherwise 
have  been  included  in  the  class  did  not 
alter  the  rule  of  construction.     But  that 
cannot  apply  to  the  case  before  me,  where 
the  indi\4dual  in  question  would  certainly 
not  be  included  amongst  the  children  of 
A,  he  being  a  grandchild."      From   the 
last  two  cases  it  would  seem  that  in  oi*der 
to  constitute  a  named  person  a  member  ot 
ft  class  for  this  purpose,  he  must  have  a 


80 


CHANCEBT  DIVISION. 


[N.S. 


Jn  re  Feather itone*t  Tru$ti, 


common  character  with  the  mmamed 
members  of  the  class,  as,  for  example,  A 
and  the  children  of  B. 

Robert  Abbey  was  not  one  of  the  children 
of  John  Dowson,  and  therefore  was  not  in 
that  sense  a  member  of  the  class ;  and  if 
the  question  of  lapse  depended  solely  on 
that  consideration,  I  should  have  great 
difficulty  in  distinguishing  this  case  from 
those  two  decisions.  But  the  last  words 
of  this  gift  are  "and  I  direct  that  the 
same  shall  be  vested  legacies  at  the  time  of 
my  decease/*  And  it  is  argued  that  those 
words  were  intended  to  mean  that  the 
whole  residue  should  be  divided  amongst 
such  only  of  the  residuary  legatees  who 
should  survive  the  testator.  Upon  con- 
sideration, I  think  that  this  is  tlie  proper 
meaning  to  attribute  to  this  sentence. 
Indeed,  it  seems  to  me  that  unless  that 
be  the  meaning  the  words  are  entirely 
superfluous  and  useless;  and  aA  I  think 
that  the  Court  is  bound  to  give  some  effect 
to  them  if  possible,  and  also  to  construe 
the  will  afi  far  as  may  rAisonably  he  done 
to  avoid  an  intestacy,  I  hold  that  those 
words  sufficiently  indicate  the  testator's 
intention  to  give  the  whole  residue  to  such 
only  of  the  residuary  legatees  as  should 
be  living  at  his  death. 

Solicitors— Cooper  k  Walker,  for  petitioners; 
Bell,  Brodrick  8c  Gray,  agents  for  Robert 
Fetch,  Kirbymoorside,  and  Iliffe  ic  Co., 
agents  for  Luke  Thompson,  Middlesborough, 
for  respondents. 
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EADIE  V,   ADDISON. 


Specific  Perjormance — Agrfiement  for 
Lease — "  Proper  Clauses^* — Clause  against 
Underletting. 

By  an  agreement  in  writing  (contained 
in  two  letters)  the  defendant  agreed  to  grant 
to  the  plaintiffs  a  brewer ^  a  lease  of  a  public- 
house /or  a  certain  term,  at  a  certain  rent, 
"  a  proper  lease  to  he  drawn  up  with  all 
proper  chiiseji,  and  approved  of  by  "  the 
defemlant  and  his  solicitor.     Afterwards 


the  defendant  refused  to  grant  ahaae  unless 
it  contained  a  dause  against  underletting. 
In  an  action  to  enforce  specific  pinform- 
anoe  of  the  agreement, — Held,  that  the 
clause  was  not  a  ^'proper  clause" ;  that 
the  defendant  loas  bourid  to  grant  a  lease 
without  putting  i7i  any  such  clause ;  and 
specific  performance  decreed. 

Action  with  witnesses. 

This  was  an  action  for  specific  perform- 
ance of  an  agreement  for  a  lease. 

In  the  yeai*  1880  the  defendant  Daniel 
Addison  was  the  owner  in  fee  of  a  free- 
hold public-house,  called  the  Tweeddale 
Arms,  at  Tam worth. 

The  plaintiff  James  Eadie  was  a  brewer, 
living  at  Burton-on-Trent,  having  a  large 
business  at  Tamworth,  and  holding  several 
public-houses  there. 

On  the  12th  of  August,  1880,  the  defen- 
dant wix)te  to  liis  solicitor,  Mr.  Thomas 
Argyle  (who  was  also  the  solicitor  for  the 
plaintiff  for  his  local  business  at  Tam- 
worth), the  foUowing  letter  : — 

"Tamworth,  August  12,  1880. 

'^  Dear  Sir, — You  may  make  Mr.  Eadie 
(the  plaintiff)  an  offer  of  the  Tweeddale 
Arms  Hotel,  at  150Z.  per  annum,  from 
Lady  Day,  1881.  Tenant  to  pav  all  rates 
and  taxes  (except  property  tax),  and  do 
the  internal  and  external  painting  and 
repairs,  walls  and  roofs  being  kept  in 
repair  by  landlord.  Term  ten  years 
horn  commencement  of  lease.  A  proper 
lease  to  be  drawn  up  with  all  proper 
clauses,  and  approved  of  by  me  and  my 
solicitor,  and  executed  before  the  com- 
mencement of  tenancy;  and  if  not  this 
offer  be  void." 

That  letter  was  sent,  with  the  consent 

and  knowledge  of  the  defendant,  by  Mr. 

Argyle  to  the  plaintiff,  who  wrote  back  as 

follows : — 

••  Cross  Street  Brewery,  Burton-on-Trent, 
August  *1H,  1880. 

"  Dear  Sir, — i  am  in  receipt  of  your 
letter  of  yesterday  containing  Mr.  Addi- 
son's offer  of  the  Tweeddale  Arms  Hotel, 
Tamworth.  1  consider  the  i-ont  very  high, 
and  the  terms  somewhat  stringent;  but, 
as  the  house  stands  well  and  is  respect- 
able, I  accept  the  offer.  Please  prepare 
and  send  me  draft  lea.se  in  due  course. 

Shortly  afterwards  the  defendant  dis- 
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oovered  that  he  oonld  not  determine  the 
tenancy  of  the  then  tenant  of  the  Tweed- 
dale  Anns  hefore  Michaelmas,  1881 ;  and 
aooordinglj,  in  November,  1880,  he  wrote 
to  the  plaintiff  to  substitute  Michaelmas, 
1881,  for  Lady  Day,  1881,  as  the  com- 
menoement  of  the  term. 

In  February,  1881,  Mr.  Argyle  ceased 
to  act  as  solicitor  for  the  defendant ;  and 
in  June,  1881,  the  plaintiff  brought  this 
action,  stating  that  he  was  willing  to  take 
a  lease  as  from  Michaelmas,  1881,  if  the 
defendant  could  not  previously  terminate 
the  tiien  tenancy;  and  claiming,  first, 
flpeoific  performance  of  the  agreement  con- 
fliituted  by  the  two  letters  of  August, 
1880,  the  plaintiff  offering  to  accept,  if 
necessary,  a  lease  as  from  Michaelmas, 
1881;  secondly,  a  declaration  that  the 
defendant  was  not  entitled  to  require,  in 
the  lease  to  be  made  pursuant  to  such  agree- 
ment, the  insertion  of  any  clause  restric- 
tive of  the  right  of  the  plaintiff  to  underlet ; 
and,  thirdly,  compensation  and  damages 
in  respect  cf  the  lease  not  taking  effect  as 
fran  Lady  Day,  1881. 

The  dafendEuit,  by  his  statement  of 
defence,  submitted  that  no  concluded 
agreement  was  ever  come  to  between  him- 
sdf  and  the  plaintiff;  and  relied  upon  the 
9tatate  of  Frauds  as  a  defence  to  the 
aetuxn. 

The  main  question  in  argument  was, 
whether  the  words,  ''  a  proper  lease  to  be 
drawn  up  with  all  proper  clauses  and  ap- 
proved of  by  me  and  my  solicitor,"  in  the 
defendant's  letter  of  the  12th  of  August, 
1880,  entitled  him  to  insist  on  the  inser- 
tion in  the  lease  of  a  clause  restraining 
the  plaintiff  from  assigning  or  underletting 
wit&mt  the  lessor's  consent. 

[A  question  arose  during  the  examina- 
tion of  Mr.  Argyle  as  to  the  production 
of  a  certain  letter  of  the  18th  of  August, 
1880,  written  by  the  defendant  to  him  : 
hut  the  Court  held,  on  the  authority  of 
Umei  V.  Margcm  (1),  that  it  was  a  privi- 
leged document.] 

Eiggim,  Q.C.,  and  Afedd,  for  the  plain- 
tiC— The  two  letters  of  August,  1880, 
eonetitate  a  complete  agreement.  A  clause 
against  nnderletting  without  the  lessor's 

(1)  42  Law  J.  Bep.  Chanc.  627  ;  Law  Rep.  8 
0liBiie.S6L 
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consent  is  not  an  '^  usual  covenant "  or  a 
"proper  clause" — Hampshire  v.  Wiekeng 
(2);  and  therefore  the  defendant  has  no 
right  to  require  such  a  clause  to  be  inserted 
in  the  lease  to  the  plaintiff. 

Karslake,  Q.C,  and  E.  W,  Byrne,  for 
the  defendant. — Admitting,  for  the  sake 
of  argument,  that  a  clause  against  under- 
letting is  not  an  usual  covenant,  the  letter 
of  the  12th  of  August,  1880,  expressly 
provides  that  the  lease  is  "  to  be  approved 
of"  by  the  defendant.  He  is,  therefore, 
entitled  to  say  that  he  will  not  approve  of 
a  lease  which  does  not  contain  a  clause 
against  underletting — Winn  v.  Bull  (3), 

SSARSON,  J.,  referred  to  the  judgment 
rd  Cairns  in  Huaaey  v.  Home^Payne 


Thai 


Lt  was  a  case  of  a  contract  for  the 
sale  of  land ;  and  there  is  a  great  difference 
between  approving  the  title  to  freehold 
property  and  approving  the  clauses  in  a 
lease. 

They  also  referred  to  Hudson  v.  Buck 
(6). 

HigginSy  Q.C,  was  not  called  upon  to 
reply. 

Pearson,  J.  (after  reading  the  two  letters 
of  the  12th  and  13th  of  August,  1880), 
said — Those  two  letters  seem  to  me  to  con- 
tain an  offer  on  the  one  side  comprising 
all  the  terms  that  are  neceasary,  and  an 
acceptance  on  the  other  side  in  the  plainest 
possible  manner. 

In  process  of  time  Mr.  Addison  found 
that  he  could  only  give  his  tenant  a  notice 
to  expire  at  Michaelmas,  1881.  That  fact 
was  communicated  to  Mr.  Eadie.  Mr. 
Eadie  was  not  content  with  that,  and  said, 
"  I  am  willing  to  take  the  lease  at  Michael- 
mas, 1881 ;  but  you  must  compensate  me 
for  not  giving  me  the  lease  at  Lady  Day, 
1881."  After  that  some  letters  pass  be- 
tween the  parties,  which  are  not  material 
to  allude  to.  Mr.  Addison  ceases  to  employ 
Mr.  Argyle  as  his  solicitor,  and  then 
declines  to  grant  Mr.  Eadie  a  lease  unless 

(2)  47  Law  J.  Rep.  Chanc.  243 ;   Law  Rep. 
7  Ch.  D.  155. 

(3)  47  Law  J.  Rep.  Chanc.  139 ;  Law  Rep. 
7  Ch.  D.  29. 

(4)  48  Law  J.  Rep.  Chanc.  846;   Law  Rep. 
4  App.  Cas.  311. 

(6)  47  Law  J.  Rep.  Chanc  247 ;  Law  Rep. 
7  Oh.  D.  689. 
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tbei*e  is  put  into  the  lease  a  clause  abflo- 
solutely  restraining  Mr.  Eadie  from  under- 
letting the  house.  I  use  the  word  "  under- 
letting "  as  impl3dng  all  the  other  words 
that  would  be  found  in  an  ordinary  clause  ^ 
of  this  kind.  Mr.  Eadie  thereupon  brings 
this  action. 

Now  the  question  which  I  have  to  deter- 
mine is  whether  Mr.  Addison  is  bound  to 
grant  Mr.  Bkdie  a  lease  without  the  clause 
to  which  Mr.  Eadie  objects,  and  which  he 
says  is  not  included  in  the  letter  of  the 
12  th  of  August,  1880.  And  it  is  very 
ingeniously  argued  for  Mr.  Addison  that 
there  is  no  perfect  contract  in  this  letter, 
because,  although  the  letter  states  that 
thei'e  are  to  be  all  proper  clauses  in  the 
lease,  it  goes  on  to  say  that  the  lease  is  ''  to 
be  approved  of  by  Mr.  Addison  and  his 
solicitor"  ;  and  that  those  words  impose  a 
term  upon  all  the  matter  that  goes  before, 
and  shew  that  there  was  no  complete 
agreement  as  to  what  the  terms  of  the 
lease  were  to  be. 

Mr.  Addison  relies  principally  upon  the 
case  of  Winn  V.  BvU  (3),  which,  it  is  said, 
shews  very  clearly  that  those  words  "to 
be  approved  of  by  me  and  my  solicitor  " 
cannot  be  disrega^ed,  and  that  they  leave 
it  open  to  Mr.  Addison  to  say  what  the 
form  of  the  lease  should  be.  I  am  of 
opinion  that  that  is  not  so.  Mr.  Addison 
knew  that  Mr.  Eadie  was  a  brewer ;  and 
he  must,  I  think,  have  known  that  Mr. 
Eadie  was  not  living  at  Tamworth,  and 
that  it  was  not  at  all  likely  that  Mr.  Eadie 
was  going  to  carry  on  the  business  at  the 
public-house  himself.  I  cannot,  therefore, 
put  the  meaning  on  those  words  that  Mr. 
Addison  was  at  liberty  to  put  into  the 
lease  a  clause  which  he  knew  would  make 
it  absolutely  impossible  for  Mr.  Eadie  to 
accept  the  lease  he  offered. 

But  it  is  said  that  I  am  bound  by  autho- 
rity. Now  the  case  of  Winn  v.  BuU  (3) 
is  by  no  means  free  from  difficulty.  It 
is  one  of  those  cases  in  which  the  contract 
runs  so  near  the  line  that  it  is  almost  im- 
possible to  say  on  which  side  of  the  line  it 
is — whether  the  letters  form  a  positive 
binding  agreement,  or  whether  there  is  not 
something  outside  the  letters  to  be  done 
afterwards,  and  which  is  necessary  to  be 
done  before  it  can  be  said  that  either  party 
is  bound.    The  agreement  entered  into  in 


that  case  ends  with  this  clause,  ''This 
agreement  is  made  subject  to  the  prepara- 
tion and  approval  of  a  formal  contract  **— 
that  is  to  say,  ''  here  is  an  agreement ;  bat 
it  is  not  to  bind  either  party  until  it  has 
been  carried  into  effect  by  a  formal  con- 
tract." Then  when  the  formal  contaract 
came  to  be  made  the  parties  differed  about 
it ;  and  the  Master  of  the  Rolls  held  that 
the  defendant  in  that  case  had  a  perfect  right 
to  say,  "  the  only  contract  I  intended  to 
enter  into  is  the  one  I  have  tendered  to 
you ;  and  if  you  do  not  like  to  accept  it, 
the  bargain  is  off."  But  here  I  have  a 
letter  containing  more  plainly  than  most 
letters  do  all  the  terms  of  the  lease ;  and 
I  am  asked  to  import  a  term  which  if 
put  in  the  letter  would  have  shewn  that 
Mr.  Addison  never  intended  to  make  an 
offer  to  Mr.  Eadie  of  a  lease  of  this  public- 
house.  It  is  impossible  for  me  to  do 
that. 

A  similar  case  to  this,  ffusaey  v.  Home- 
Payne  (4),  recently  came  before  the  House 
of  Lords.  In  that  case  there  was  a  con- 
tract (contained  in  two  letters)  for  the  sale 
of  a  freehold  property,  the  second  letter 
accepting  the  offer  "  subject  to  the  title 
being  approved  by  our  solicitors."  When 
that  case  came  before  the  Court  of  Appeal, 
the  Master  of  the  Eolls — I  will  not  say, 
following  his  decision  in  Winn  v.  Bull  (3), 
but  deciding  on  the  same  line  on  which  he 
had  decided  Winn  v.  BuU  (3) — expressed 
his  opinion  that  those  words  constituted  a 
new  term,  which  had  never  been  accepted, 
and  that  therefore  there  was  no  binding 
agreement.  That  decision  of  the  Court 
of  Appeal  was  overruled  in  the  House  of 
Lords. 

I  am  of  opinion  that  the  words  in  this 
case,  "a  proper  lease  with  all  proper 
clauses,  to  be  approved  of  by  me  and  my 
solicitor,"  are  not  at  all  stronger  than  the 
words,  "  subject  to  the  title  being  approved 
by  our  solicitors";  and  that  any  leaae 
which  was  to  contain  "  all  proper  dauses  " 
would  be  subject  to  the  jurisdiction  of  this 
Coiut  as  to  whether  or  not  the  clause 
objected  to  was  proper  or  improper. 

Then  it  is  said  that  the  won!  is  "proper," 
not  "usual."  But  that  aigument  seems 
to  me  to  have  great  weight  on  behalf  of 
the  plaintiff;  because  a  clause  against 
underletting,    which    might    have    been 
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proper  with  regard  to  the  publican  to 
whom  the  house  was  to  be  let,  would  be 
ifestly  improper  with  regard  to  Mr. 
who  was  known  to  be  a  brewer 
and  to  have  no  intention  whatever  of  going 
into  the  trade  of  a  publican. 

I  am,  therefore,  of  opinion  that  there  is 
a  perfectly  good  landing  contract ;  and,  as 
no  other  defence  has  been  raised,  except 
the  question  whether  the  contract  is  good 
or  bad,  I  must  hold  that  Mr.  Addison  is 
bound  to  perform  it.  He  must  pay  100^. 
a  year,  by  way  of  damages,  from  Lady 
Day,  1881,  untU  possession  of  the  public- 
house  is  given  to  the  plaintiff.  There  will 
be  a  declaration,  as  claimed,  that  the  re- 
strictive covenant  is  not  to  be  put  in  the 
lease;  and  the  defendant  must  pay  the 
oosts  of  the  action. 


Solicitors— Maples,  Teesdale  k  Co.,  agents  for 
T.  Argyle  &  Sons,  Tamworth,  for  plaintiff; 
F.  J.  &  G.  J.  Braikenridge,  agents*  for  Nevill 
k  Atkins,  Tamworth,  for  defendant. 


Chitty,  J. 

1882. 

Nov.  25. 

Dec.  6. 


In  re  fitzwater.    fitz- 

WATEB  V.  WATERHOUSE. 


Practice  —  Infant  Defendant  —  DefavXt 
of  Defence — Motion- for  Judginenf. — Affi- 
damU— Notice  of  Trial  — Order  XIX, 
rule  17  ;  Order  XL,  rule  1  ;  Order  XXIX. 
rule  10/  Order  XXXV 1 1,  rules  1  ami  2. 

In  cm  action  for  Bale  in  lieu  of  partis 
Uon  the  sole  defendant  was  an  infant. 
The  facts  were  simple^  and  no  defence  was 
fnU  in.  The  plaintiffs  moved  for  judgment , 
and  supported  their  motion  by  affidavits 
which  verified  t/ie  statement  of  claim.  The 
guardian  ad  litem  did  jwt  object  to  the 
proposed  minutes  of  judgment :  —  Held, 
thcU^  under  the  circumstances,  the  plaintiffs 
had  taken  the  proper  course,  and  Utat  no- 
lies  of  trial  need  not  be  given. 

There  is  nothing  in  the  Rules  of  Court, 
or  in  Ellis  v.  Bobbins  (50  Law  J.  Eep. 
dmoc.  512),  or  The  National    Provin- 


cial Bank  v.  Evans  (51  Law  J.  Bep.  Chanc. 
97),  to  the  co^Urary. 

This  was  an  action  for  sale  in  lieu  of 
partition  of  certain  freehold  messuages 
and  hereditaments.  The  plaintifik  were 
entitled  to  two  equal  undivided  third 
shares  of  the  property,  and  the  defendant, 
who  was  an  infant,  to  the  remaining  thiixl 
share.  A  statement  of  claim  had  been  de- 
livered by  the  plaintiffs,  and  a  guardian  ad 
litem  had  been  duly  appointed  on  behalf  of 
the  defendant.  The  plaintiffs  gave  notice  of 
motion  for  judgment  for  the  relief  claimed 
by  the  statement  of  claim,  and  according 
to  minutes  which  the  guardian  ad  litem 
did  not  object  to.  A  question  was,  how- 
ever, raised,  whether,  having  regard  to 
the  case  of  TJi,e  Xational  Provincial  Bank 
V.  Evans  (1),  the  action  ought  to  be 
brought  on  upon  notice  of  trial  or  motion 
for  judgment. 

The  statement  of  claim  was  verified  by 
affidavit  evidence  which  was  not  printed. 

G.  X.  Marcy,  for  the  plaintiffs,  submitted 
that  motion  for  judgment  supported  by 
affidavits  was  the  proper  mode  of  obtain- 
ing the  judgment  of  the  Court  against  an 
infant  defendant  whose  guardian  ad  litem 
did  not  put  in  a  defence.  His  argument 
appears  in  the  judgment,  and  he  called 
the  attention  of  the  Court  to  the  follow- 
ing rules  and  cases  :  Order  XIX.  iiile  17, 
Order  XXV., Order  XXIX.  rule  10,  Order 
XXXVI.  rule  3,  Order  XXXVII.  rules  1 
and  2,  Order  XXXVIII.,  Order  XL.  rules 
1  and  11,  Wilmott  v.  Young  (2)  Senior  v. 
Hereford  (3),  EUis  v.  Bobbins  (4)  and 
2^he  National  Provincial  Bank  v.  Evans 

Tahourdin,  for  the  infant,  prefen'ed 
motion  for  judgment,  as  the  cheapest 
process. 

Chitty,  J. — This  is  an  oixlinary  parti- 
tion action  by  the  plaintiffs,  who  ai^  en- 
titled as  tenants-in-comnion  to  two-thiixis 
of  certain  property,  against  an  infant, 
alleged "  to  be  entitled  to  the  other  third. 
A  statement  of'  claim  was  put  in,  and  a 
guardian  ad  litem  appointed  to  the  infant. 

(1)61  Law  J.  Rep.  Chanc.  97. 
(2)  29  W.  R.  413. 
V^3)  Law  Rep.  4  Ch.  D.  494. 
(4)  60  Law  J.  Rep.  Chanc.  613, 
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The  guardian,  in  diijcharge  of  his  duty, 
has  not  thought  it  necessary — and  indeed 
it  is  not — that  he  should  put  in  any  de- 
fence ;  and  the  plaintiff  now  moves  for 
jud^ent.  The  judgment  which  he  asks 
for  IS  the  ordinary  judgment  in  a  partition 
action — a  simple  case,  as  simple  as  can 
be  very  well  conceived.  In  suppoi*t  of 
his  motion  for  judgment,  he  has  filed  affi- 
davits, and  counsel  for  the  infant  does  not 
make  any  objection ;  but  in  discharge  of 
the  duty  which  he  owes  to  the  infant, 
he  considers,  and  I  think  rightly,  that  the 
best  thing  for  the  infant  is  that  the  action 
should  be  disposed  of  in  the  cheapest  and 
most  expeditious  manner;  consequently 
he  raises  no  opposition. 

Now,  the  point  which  I  am  asked  to 
decide  is,  whether  a  judgment  can  be 
given  in  such  a  case  as  this  on  motion,  or 
whether  it  is  necessary  that  there  should 
be  a  notice  of  trial — if,  indeed,  a  notice 
of  trial  would  be  the  proper  mode  of  pro- 
cedure. 

Now,  I  will  say  one  word  with  refer- 
ence to  the  duties  of  a  guardian  ad  litem 
to  an  infant.  In  such  a  ca^e  as  this  I  think 
the  guardian  discharges  his  duty  by  not 
putting  in  any  defence,  or  not  requiring  a 
more  expensive  mode  of  obtaining  judg- 
ment. But  there  may  be  coses  on  con- 
tested &cts  when  the  Court,  looking  even 
at  the  statement  of  claim,  where  no  de- 
fence is  put  in  on  behalf  of  the  infant,  would 
say  that  it  is  the  duty  of  a  guardian  to 
see  that  a  proper  defence  is  raised,  and 
that  the  matter  ought  not  to  be  disposed  of 
in  80  expeditious  a  form,  or  in  what  might 
be  to  the  infant  so  daiigeix>us  a  manner, 
as  mci>)ly  moving  for  a  judgment  on 
affidavit ;  and  if  the  Court  saw  that  the 
guai'ditui  was  not  performing  his  duty,  it 
would  refuse  to  allow  the  judgment  to  go 
on  the  motion,  but  dii^ect  that  the  guardian 
should  tiike  steps  that  there  should  be  a 
tiial,  and  upon  viva  voce  evidence. 

Tlie  answer  of  iufjuits  under  the  old 
pi-Hctice  was  very  common,  and  in  the 
shortest  |Ki(<sible  form  :  '*  1  am  an  infant, 
and  I  submit  my  rights  to  the  Court."  It 
is  not  necessary  in  such  a  case  as  the  pre- 
sent tliat  the  guardian  should  put  in  any 
defence  at  all.  At  the  same  time  the 
Court,  in  the  exercise  of  its  discretion 
and  in  the  dischai^  of  its  duty,  does 


look  after  the  interests  of  the  infant,  and 
would  take  care  in  a  proper  case  that  the 
infEuit  did  not  suffer  by  any  negligence  on 
the  part  of  the  guardian. 

Now  Mr.  Marcy  has  gone  through  the 
various  Orders  and  Rules  having  a  bear- 
ing on  this  subject,  and  I  will  state  shortly 
my  opinion  with  reference  to  the  points 
that  are  raised,  and  with  reference  to  the 
particular  rules  to  which  he  has  referred. 
Order  XIX.  rule  17,  provides  that "  Every 
allegation  of  fieict  in  any  pleading  in  an 
action,  not  being  a  petition  or  summons^ 
if  not  denied  specifically,  or  by  necessary 
implication,  or  stated  to  be  not  admitted 
in  the  pleading  of  the  opposite  party, 
shall  be  taken  to  be  admitted,  except  as 
against  an  infant."  So  it  is  quite  plain 
upon  that,  that  the  old  practice  is  not 
altered,  and  that  a  plaintiff  must  prove 
his  case  as  against  an  infant.  The  next 
order  that  I  refer  to  is  Order  XL.  By 
rule  1  of  that  order  it  is  provided  that, 
<<  except  where  by  the  Act  or  by  these 
rules  it  Ls  provided  that  judgment  may 
be  obtained  in  any  other  manner,  the 
judgment  of  the  Couit  shall  be  obtained 
by  motion  for  judgment."  There  is  no 
other  provision  to  be  found  in  the  rules 
applicable  to  this  case,  and  it  seems  to  me 
that  this  is  a  general  rule.  The  case  does 
not  fall  within  the  exception  in  the  rule,  and 
therefore  this  is  a  idght  mode  of  obtaining 
the  judgment  of  the  Court.  In  fact,  except 
in  the  special  cases  covered  by  the  excep* 
tion,  this  i*ule  exhausts  every  case. 

Then  rule  10  of  Oixier  XXIX.  is  to 
the  effect  that  in  all  other  actions  than 
those  that  are  specified,  if  the  defendant 
makes  default  in  delivering  a  defence  or 
demurrer,  the  plaintiff  may  set  down  the 
action  on  motion  for  judgment,  and  such 
judgment  shall  be  given  as  upon  the  state- 
ment of  claim  tlie  Court  shall  consider  the 
plaintiff  to  be  entitled  to.  In  my  (pinion, 
that  does  apply  to  the  case  where  Uiere  is  an 
infant  defendant,  but  not  so  as  to  override 
thfi  effect  ofrule  17  of  Order  XIX.  The  plain- 
tiffs only  obtain  in  this  action,  as  against 
the  infant  defendant,  such  an  order  as,  upon 
a  statement  of  cLiim,  the  Court  considers 
them  to  be  entitled  to.  But  at  the  same  time 
the  plaintiff  must,  by  reason  of  rule  17  of 
Order  XIX.,  pix)\'c  his  csisc  in  ^ome  way  or 
other  against    the  infimt.      Now,  on   a 
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motion  for  judgment,  may  he  support  his 
case  by  affidavit)  In  reference  to  that 
question,  I  refer  to  Order  XXXV II.  rule 
2,  which,  without  stating  any  exception  at 
all,  providea  that,  upon  any  motion,  evidence 
may  be  given  by  affidavit.  I  see  no  reason 
fior  introducing  any  implied  exception  to 
the  generality  of  this  provision;  and  I 
think  it  is  competent,  on  motion  for  judg- 
ment^ to  support  the  case,  as  against  an 
in£Euity  by  affidavit. 

I  have  now  gone  through  what  appear 
to  me  to  be  t^  material  Orders  and  rules 
with  reference  to  this  question,  but  I  will 
also  refer  to  some  of  the  Orders  on  the 
question  as  to  proceedings  in  an  action  of 
this  kind  on  notice  for  tnal. 

Now  the  first  of  the  material  Orders  on 
thia  point  is  Order  XXV.,  which  relates  to 
the  cloae  of  pleadings,  and  provides  that, 
*«  as  aoon  as  either  party  has  joined  issue 
upon  any  pleading  of  the  opposite  party 
simply,  without  adding  any  further  or 
other  pleading  thereto,  the  pleadings,  as 
between  such  parties,  shall  he  deemed  to 
be  closed."  It  is  difficult  to  say  thei'e  is  a 
joinder  of  issue  with  the  infant,  within  the 
Order  which  I  have  gone  through,  or  the 
Orders  in  general,  where  there  is  no  defence 
put  in  on  the  part  of  the  infant. 

Then  Order  XXXVI.  rule  3,  provides, 
"  that  at  any  time  after  the  close  of  the 
(headings  notice  of  trial  may  be  given ; " 
and  in  such  a  case  as  this  it  may  be  fairly 
tsiid  that  there  is  no  close  of  pleadings 
within  Order  XXV.,  and  consecjuently  it 
is  not  a  case  in  which  notice  of  tnal  should 
be  given. 

I  now  proceed  to  deal  with,  as  iiart  of 
this  question,  the  question  of  convenience. 
There  is  another  rule — namely,  rule  1 2  of 
Order  XXIX. — which  beaiv  upon  thispoint, 
and  which  provides  that,  ''If  the  plaintiff 
does  not  deliver  a  reply  or  demurit^r,  or 
any  party  does  not  deliver  any  subsequent 
{deaoing  or  a  demurrer,  witliin  the  period 
allowed  for  that  purpose,  the  pleadings 
ahall  be  deemed  to  be  closed  at  the  expii-a- 
tion  of  that  period,"  and  the  statements  of 
fact  in  the  pleading  last  delivered  shall  be 
deemed  to  be  admitted.  If  a  notice  of  trial 
IB  required  to  be  given,  then  it  is  plain 
that,  on  rule  1  of  Order  XXX  Vin.,  read  in 
ooniiection  with  Oixler  XXIX VII.,  there 
must  be  a  formal  consult  in  writing  by 


the  guardians  to  take  the  evidence  by 
affidavit.  Oi-der  XXXVII.  was  referred 
to  by  Mr.  Marcy,  and  upon  the  question 
which  he  raised  I  think  it  right  to  express 
my  opinion  with  regard  to  the  words,  "  but 
the  Court  or  Judge  may  at  any  time  for  a 
sufficient  i^eason  order  that  any  particular 
fact  or  facts  may  be'proved  by  affidavit,  or 
that  the  affidavit  of  any  witness  may  be 
read  at  the  hearing  or  trial,"  that  the 
words  ''  at  the  hearing  or  trial "  relate  to 
the  former  as  well  as  the  latter  branch  of 
the  sentence.  I  consider  that  there  is 
power  for  a  Judge,  for  sufficient  reason,  to 
order  that  particular  £Eu;ts  be  proved  by 
affidavit  at  the  trial,  or  that  the  affidavit 
of  any  witness  be  read  at  the  trial,  and 
I  think  this  Order  generally  relates  to 
evidence  at  the  tiial. 

Upon  the  inconvenience  of  adopting  the 
method  of  pit)ceeding  by  notice  of  trial  I 
refer  to  rule  6  of  Order  XXXVIII.,  which 
requires  the  affidavits  to  be  printed,  which 
in  vol  vet)  the  parties  in  additional  expense, 
and  under  rules  2  and  3  of  the  same  Order 
time  is  given  to  the  opposite  party  to  file 
affidavits. 

Now,  I  have  arrived  at  the  conclusion 
that  the  practice  which  has  been  proposed 
to  be  adopted  on  the  part  of  the  plaintiff  is 
right  under  the  Oi-ders,  and  is  the  most 
convenient  and  the  least  expensive. 

I  will  just  refer  to  one  or  two  autho- 
rities mentioned  to  me,  to  shew  that  what 
I  am  deciding  has  not  been  ah'eady  decided 
by  any  Judge  of  the  Chanceiy  Division. 
I  mention  first  WilnioU  v.  Yott'ng  (2), 
whei-e  the  Master  of  the  Rolls  did  allow 
iiffidavits  to  be  used  on  motion  for  judg- 
ment. In  that  case  there  was  no  infant 
defendant,  but  still  he  did  not  find  any 
i*eason  why  affidavits  should  not  be  used 
in  suppoi-t  of  a  motion  for  judgment.  Pro- 
bably that  inle  which  I  have  referred  to 
was  within  his  Lordship's  mind,  though  it 
does  not  appear  to  have  been  mentioned — 
I  mean  the  rule  by  which  affidavits  are 
allowed  to  be  made  use  of  on  any  motion. 

In  the  case  of  Tfie  National  Provincial 
Bank  v.  Kvans  (1)  there  was  an  infant. 
The  action  wiis  dis|>osed  of  informally  by 
giving  notice  of  trial  as  }ig:iinst  the  infiint, 
and  on  motion  as  against  other  defendants. 
Vice-Chancellor  Hall  was  there  asked  by 
the  plaintiffs'  counsel  to  allow  the  motion 
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to  be  set  down,  and  that  was  therefore  the 
only  point  his  Lordship  had  to  consider. 
He  was  not  asked  to  give  judgment  on  the 
motion  as  against  the  infant,  and  he  stated 
that  the  course  sought  to  be  adopted  was 
the  proper  one.  In  that  case,  so  far  as  it 
is  reported,  if  I  may  say  so  respectfully, 
there  is  no  doubt  that  was  the  proper 
course ;  because  objections  had  been  taken 
by  the  solicitors  for  the  infant  defendant 
as  to  the  admissibility  of  the  evidence.  It  is 
plain  there  was  a  question  of  contested  fact, 
and  it  was  not  one  which  ought  to  have 
been  disposed  of  in  the  manner  proposed ; 
but  there  is  no  decision  on  the  j^rt  of  the 
Vioe-Chancellor  that  the  course  sought  to 
be  adopted  here  is  not  a  proper  one.  The 
next  case  is  that  of  Ellis  v.  Rohhitis  (4). 
That  waa  a  question  of  rectifying  a  settle- 
ment— a  case  that  requires,  as  a  rule, 
great  care  and  great  attention — a  case  which 
even  ought  to  be  proved  by  oral  testimony. 
The  learned  Vice-Chancellor's  judgment  is 
given  in  the  shortest  possible  form,  and  he 
does  not  appear  to  have  had  his  attention 
called  to  the  various  Orders  to  which  my  at- 
tention has  been  di-awn.  Order  XXXVII. 
rule  1 ,  waa  referred  to,  but  Order  XXX  VII. 
rule  2,  which  has  an  important  bearing  on 
the  question,  was  not  mentioned  to  his 
Lordship. 

I  have  gone  through  those  cases  in  order 
to  ascertain  whether  there  is  any  settled 
piuctice  in  contravention  of  that  which  I 
think  is  the  right  one,  and  the  result  is 
that  I  find  no  such  authority,  and  I  con- 
sider, as  I  have  already  said,  this  is  the 
proper  course. 

Solicitors— S.    R.    Pollard,  for  plaintiffs;    Ta- 
boordins  &  UargreaveM,  for  defendantis. 


Chitty,  J.     1    In  re    wala    wynaad 
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July  13,  19,  20.  J      COMPANY. 

Company  —  Wiiidhig-up  —  Comp(vnx4'8 
Ad,  1867  (30  d:  31  Vict,  c.  131),  s.  40— 
Shares  Jield  hy  Petitimier  and  Begittered 
in  his  Name — Bankruptcy  Act,  1869  (32 
(£r  33  Vict,  c,  71). 

A  shareholder  was  placed  on  the  re- 
gister in  May,  1881,  and  remained  on  it 


at  the  time  when  he  presented  a  winding-up 
petition  in  February,  1882.  On  the  26(4 
of  August,  1881,  he  filed  a  liquidation 
petition,  under  which  a  trustee  was  ap- 
pointed. On  the  28/A  of  October,  1881, 
he  eocecuted  a  composition  deed,  and  on  the 
1th  of  Jcmuary,  1882,  the  trustee  re- 
assigneil  tJie  shares  to  him  .'—Held,  that  the 
petitioner's  sltares  had  been  held  by  him 
and  registered  in  his  name /or  a  period 
of  at  least  six  months  during  the  eighteen 
nwrUJis  jyreviously  to  the  commencement 
of  the  winding-up,  within  the  meaning  of 
tJie  Gomjmnies  Act,  1867,  s,  40. 

The  above-named  company  was  formed 
early  in  1881.  On  the  18th  of  May,  1881, 
the  petitioner  was  placed  on  the  register 
as  the  holder  of  1,900  shares ;  on  the  26th 
of  August,  1881,  he  filed  a  liquidation  pe- 
tition ;  on  the  29th  of  September,  1881,  a 
trustee  in  his  liquidation  was  appointed ; 
on  the  28th  of  October,  1881,  he  executed 
a  composition  deed ;  on  the  7th  of  Janu- 
ary, 1882,  the  trustee  in  his  liquidation 
reassigned  the  shares  to  him,  and  on  the 
28th  of  February,  1882,  he  presented  this 
petition.  Up  to  the  appointment  of  tiie 
trustee  in  his  liquidation,  the  petitioner 
had  been  on  the  register  for  a  little  over 
four  months,  and  from  the  reassignment 
of  the  shai*es  to  the  presentation  of  this 
petition  was  a  period  rather  under  two 
months ;  the  two  periods  together  amounted 
to  a  trifle  over  six  months. 

Ronier,  Q,G,,  and  Xorthmore  Lawrence, 
for  the  petitioner. 

Afacnaghten,  Q.C.,  and  Seward  Brice, 
for  opposing  shareholders. — We  desire  to 
take  the  preliminary  objection-  that  the 
|)etitioner*s  shares  have  not  been  "  held 
by  him  and  i-egistei-od  in  his  name  for 
a  period  of  at  least  six  months  during  the 
eighteen  months  previously  to  the  com- 
mencement of  the  winding-up,"  within 
the  meaning  of  the  Companies  Act,  1867, 
8.  40.  Upon  the  apiK)intment  of  the 
trustee  in  liquidation,  all  the  petitioner's 
intoi-est  in  the  shares  passed  to  the  trus- 
tee just  as  they  would  have  passed  to  a 
trustee  in  bankruptcy — In  re  BisseU   (1) 

(1)  40  Law  J.  Rep.  Bankr.  68 ;  Law  Bep.  6 
Chanc.  605. 
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and  In  re  Bonham  and  MacDannell  (2) — 
and  thereupon  the  petitioner  ceased  for  a 
time  to  be  a  contributory.     That  being  so, 
the  term  "  held  "  in  section  40  of  the  Com- 
panies Act,  1867,  can  only  be  satisfied  by 
such  a  holding  as  would  have  qualified  a 
man    to    be    a    contributory.      Another 
point  is,  that  two  fragmentary  holdings, 
Buch  as  those  up  to  the  appointment  of 
the  trustee  in  liquidation  and  from  the 
reassignment  of  the  shares  to  the  presenta- 
tion of  the  winding-up   petition,   cannot 
qualify  the  petitioner  under  section  40  if 
he  was  not  otherwise  qualified,    because 
the  holding  must  be  continuous  in  oi*der 
to  constitute  **  a  period  "  within  section  40. 
Romer^  Q.Cy  and  Northmore  Lawrence^ 
for  the  petitioner. — The  petitioner,  and 
he    alone,  has   been  on  the  register    in 
respect  of  these  shares.     At  the  time  of 
the  presentation  of  the  winding-up  petition 
be  was  a  contributory,  and  he  is  therefore 
entitled  to  present  this  petition. 
MacnagiUen,  Q.Cf  in  reply. 
BveriU^   Q.C,,    and    MacClyvumt,    ap- 
peared for  the  company. 

/notf,  Q.C.,  Crossley,  Q.C.,  and  BeddaU, 
i^ipeared  for  other  parties. 

The  following  sections  of  the  Bank- 
ruptcy Act,  1869,  were  commented  on  and 
refSerred  to:  sections  11,  15,  22,  94,95  and 
125,  sub-section  5,  as  also  Lindley  on  Part- 
nership (3)  and  Billon  v.  Hyde  (4). 

OHTrrY,  J. — The  question  raised  is 
whether  the  petitioner  is  capable  of  pre- 
senting a  petition,  and  the  argument  has 
turned  on  the  meaning  of  the  40th  section 
of  the  Companies  Act,  1867.  The  words 
are  (to  read  them  shortly) — "  No  contri- 
butcny  shall  be  capable  of  presenting  a 
petition  unless  (to  take  a  particular  case) 
the  shares  in  respect  of  which  he  is  a 
contributory,  or  some  of  them,  either  were 
originally  allotted  to  him,  or  have  been 
hdd  by  him  and  registered  in  his  name, 
for  a  period  of  at  least  six  months  during 
the  eighteen  months  previous  to  the 
oommenoement  of  the  winding-up."  The 
question  is,  whether  this  petitioner  has, 
within  the  meaning  of  that  section,  **  held," 

(2)  4B  Law  J.  Rep.  Bankr.  84 ;  Law  Rep.  10 
C9i.  D.  696. 

(3)  8rd  ed.  toL  2,  p.  1148. 

(4)  1  Vas.  sen.  826. 
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as  the  registered  owner  of  shares,  the 
shares  in  respect  of  which  he  is  a  contri- 
butory for  a  period  of  at  least  six  months 
during  the  eighteen  months  previous  to 
the  commencement  of  the  winding-up, 
which  in  this  case  would  be  the  presenting 
of  the  petition. 

Mr.  Macnaghten,  who  argued  the  case 
most  ingeniously,  insisted  that  the  mean- 
ing of  the  word  ^'  held "  is  held  so  as  to 
qualify  him  to  be  a  contributory.  Now, 
to  begin  with,  I  will  just  go  through  one 
or  two  sections  of  the  principal  Act,  the 
Companies  Act,  1862,  and  see  how  the 
case  would  have  stood  apart  from  this  sec- 
tion. Under  the  82nd  section  the  persons 
who  may  petition  are  amongst  others 
"  contributories.''  It  is  quite  plain  he  is 
a  contributory  at  the  present  moment. 
It  is  quite  plain  that  he  was  a  contributory 
at  the  time  when  he  presented  this  pe- 
tition.  His  name  has  been  on  the  register 
for  a  period  preceding  the  commencement 
of  the  winding-up  considerably  more  than 
six  months. 

Now  what  is  the  meaning  of  the  word 
"  held  "  1  I  think  that  the  word  "  held  " 
there  has  no  specific  technical  meaning. 
I  think  it  is  sufficient  that  the  shares  have 
been  registered  in  the  contributory's  name 
at  the  period  mentioned,  and  that,  if  they 
have  been  registered  within  the  meaning 
of  the  two  Acts  of  Parliament,  which  I  am 
entitled  to  read  together,  it  must  be  said 
that  the  shares  have  been  "  held  "  by  him 
for  that  period.  The  25  th  section  of  the  Act 
of  1882,  which  requires  a  register  of  mem- 
bers to  be  kept,  uses  the  term  *^  held  "  with 
reference  to  the  shares  which  appear  against 
a  member's  name  on  the  register.  The 
words  which  occur  in  sub-section  1  of  that 
section  ai*e  **  the  names  and  addresses,''  &c., 
of  the  members  of  the  company,  with  the 
addition,  in  the  case  of  a  company  having 
a  capital  divided  into  shares,  of  a  statement 
of  the  shares  ''held'*  by  each  member. 
That  plainly  shews  that  the  term  **  held  " 
has  no  specific  force,  but  shares  are  held 
by  the  person  in  whose  name  they  are 
registered. 

Then  there  is  the  26th  section,  in  which 
similar  terms  occur:  ''The  number  of 
shares  '  held '  by  each  of  them,"  which 
means  simply  the  number  of  shares  in 
respect    of   which    they  appear  on   the 
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register.  There  are  other  sections,  which  I 
will  not  refer  to,  in  which  the  term  "  held  " 
is  used,  and  used,  as  I  consider,  in  that 
sense  only.  Table  A,  which  I  merely  refer 
to  for  the  purpose  of  elucidating  this  pro- 
position, uses  the  term  "  holder "  and 
"  held  "  not  unfrequently,  and  in  no  other 
sense  except  the  sense  of  a  registered 
owner.  I  will  take  one  or  two  of  the 
artiolas  of  table  A.  For  instance,  article  1 
speaks  of  several  persons  '^  registered  as 
the  joint  holders";  article  2  specifies  the 
shares  "held"  by  him.  I  take  these  as 
illustrations.  There  are  many  others ;  for 
instance,  in  article  9,  where  the  form  of 
transfer  is  given  "  subject  to  the  several 
conditions  on  which  I '  hold  *  the  shares." 
There  are  other  articles  to  the  same  effect. 
Take  27,  as  to  offering  the  shares  to  mem- 
bers, where  the  term  "  held  "  also  occurs. 
I  believe  there  are  several  others,  but  I  do 
not  think  it  neceasary  to  refer  to  them.  In 
the  articles  of  this  company,  which  are 
before  me,  I  find  similar  expressions.  Take 
article  72  :  "  Every  shareholder  shall  have 
one  vote  for  every  entire  number  of  five 
shares  *  held '  by  him."  That  plainly  means 
those  shares  which  stand  in  his  name  on 
the  register.  Nothing  can  be  more  plain 
than  that.  No  one  can  vote  at  a  meeting 
where  the  company's  capital  is  divided  into 
shares,  except  those  who  are  on  the  re- 
gister as  holders  of  shares.  Article  74 
also  has  the  same  expression  :  "  The  shares 
which,  if  *  held '  by  one  person,"  and  so  on. 
I  think,  then,  that  the  true  meaning  of 
the  word  **  held "  in  the  40th  section  of 
the  Act  of  1867  is  simply  that  the  con- 
tributory has  had  his  name  upon  the 
register  as  the  holder  of  the  shares  for  the 
period  in  question.  That  really  decides 
the  case.  I  should  say  it  is  very  likely 
that  in  drawing  this  section  the  mind  of 
the  draughtsman  was  alive  to  the  sections 
under  which  the  shares  might  pass  to 
bearer,  and  it  was  seen  that  if  the  term 
"held"  by  him  was  used  simply,  there 
would  have  been  a  question  whether  the 
holder  of  shares  to  bearer  could  present  a 
petition.  Therefore,  it  appears  to  me  that 
the  words  "  and  registered  "  were  added  in 
order  to  preclude  such  a  shareholder  from 
presenting  a  petition.  I  use  now  myself 
the  twm  which  is  common  in  the  Ck)urts, 
<<  a  ahftrdiolder,''  that  means  the  holder  of 


the  shares.  It  is  the  common  term  ofiedy 
and  only  means  the  person  who  holds  the 
shares  by  having  his  name  on  the  register. 
It  is  unnecessary,  therefore,  to  consider 
the  grammatical  questions  which  have  been 
i*aised  and  argued  with  a  great  deal  of  skill 
by  Mr.  Macnaghten.  It  is  unneoesaaiy 
also,  to  my  mind,  to  go  into  the  question 
of  the  Bankruptcy  Act,  and  the  more  or 
less  minute  questions  that  have  been  raised 
with  reference  to  the  position  of  this  gen- 
tleman. It  is,  however,  my  opinion  that 
a  person  who  is  bankrupt  at  the  time  be 
presents  a  winding-up  petition  could  not 
maintain  the  petition  on  the  ground  that 
he  is  not^a  contributory  by  virtue  of  the 
77th  section,  because,  as  I  have  stated, 
under  the  82nd  section  of  the  Act  of  1862, 
it  is  only  a  contributory  who  can  present 
a  petition. 

T  I  may  add  that  in  the  proviso  in  the 
40th  section,  which  no  doubt  only  relates 
to  marriage,  the  terms  are  "held  by  or 
registered,"  evidently  shewing  that  in  the 
mind  of  the  Legislature  there  is  no  dis- 
tinction between  the  two  for  this  purpose. 
The  term  "registered"  is  the  stronger 
term  of  the  two. 

^  The  result,  therefore,  is  that  I  overrule 
the  preliminary  objection. 

[The  petition  was  then  heard  upon  the 
merits,  and  a  winding-up  order  was  made.] 


Solicitors— Michael  Abrahams  &  Roffey,  for  pe- 
titioner ;  Robbins  k  Cameron,  for  shiureholderB 
who  took  the  preliminary  objection ;  H.  Mon- 
tagu, E.  Beall,  A.  T.  H.  Evans,  Manchester, 
and  F.  D.  Thompson,  for  other  parties. 


Kay,  J. 

1882 
June 
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Lands  Clauses  Act — Railioay  Company 
— Costs — Fund  exceeding  500?.  not  DeaU 
with  for  Fifteen  Years — Pai/ment  out — 
Costs  of  Official  Solicitor  —  Chanoery 
Funds  Eules,  1874,  rule  91— Chancery 
Funds  Amended  Orders,  1874,  rule  14. 

Where  a  fund  in  Court,  exceeding  60(ML 
in  value,  representing  the  purehaeemon^ 
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of  settled  lands  taken  by  a  railway  com- 
pany y  remained  undeaU  loithfor  more  than 
Jiftien  years  during  the  life  of  the  tenant- 
foT-Ufe  of  thejv/ndy  and^  accordingly ^  pur- 
suant to  the  0ham4:ery  Funds  Rules,  1874, 
nde  91,  and  the  Chancery  Funds  Amended 
Orders,  1874,  rule  14,  ^  official  solicitor 
tvas  served  with  the  petition  for  payment 
out  of  the  fumd, — Held,  thai  the  costs  of 
the  official  solicitor,  having  been  occasioned 
by  the  neglect  of  the  tenantfor-life  in  not 
applying  for  the  dividends,  were  payable,  not 
by  the  railway  company,  but  out  oj  the 
portion  oj  the  fvmd  which  belonged  to  the 
estate  of  the  tenant-for-life, 

John  Clarke,  who  died  in  1850,  by  his 
wfll  devised  two  freehold  cottages  upon 
certain  trusts  for  Anne  Parker  and  E. 
Pftrker  her  husband,  during  their  respec- 
tive lives,  and  after  the  death  of  the  sur- 
vivor for  their  children. 

The  South  Yorkshire  Railway  Company, 
in  the  year  1852,  under  their  compulsory 
powers,  took  the  cottages  and  paid  the  pur- 
chaae-money  into  Court,  pursuant  to  the 
Lands  Clauses  Consolidation  Act,  1845. 
The  money  was  afterwards  invested  and 
ptoduoed  a  sum  of  425^.  10«.  Consols. 

Anne  Parker  died  in  January,  1860,  and 
the  dividends  on  the  425^.  10«.  Consols 
were  paid  to  the  trustees  of  the  will  until 
the  year  1864,  after  which  date  the  fund 
was  apparently  lost  sight  of  by  the  parties 
interested,  and  remained  undealt  with,  and 
the  dividends  were  now  represented  by  a 
sum  of  225/.  13^.  6(f.  cash. 

A  petition  was  now  presented  by  the 
diildran  of  Mr.  and  Mrs.  Parker  and  the 
surviving  trustee  of  the  will  for  the  pay- 
ment out  of  the  fund  in  Court.  As  the 
fund  with  the  accumulated  dividends  ex- 
ceeded 500/.  it  became  necessary  under  the 
Chancery  Funds  Rules,  1874,  rule  91,  and 
the  Chancery  Funds  Amended  Orders, 
1874,  rule  14,  to  serve  the  petition  on  the 
official  solicitor.  This  was  accordingly 
done,  and  on  the  hearing  of  the  petition 
the  question  arose  by  whom  or  out  of  what 
fond  the  costs  thereby  occasioned  ought 
to  be  paid. 

Jo9eph  Ka/ye,  for  the  official  solicitor. — 
The  costs  of  the  official  solicitor  are  not 
ooafes  of  taking  the  lands,  and  are  not  pay- 
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able  by  the  railway  company,  but  by  the 
petitioners.  He  referred  to  a  case  of  In 
re  Wainman's  Settled  Estates,  in  which 
Fiy,  J.,  had  that  morning  refused  to  order 
the  company  to  pay  the  costs  of  the  official 
solicitor. 

Popham,  for  the  petitionera — These 
costs  are  payable  by  the  railway  company. 
The  only  exception  to  the  liability  of  the 
railway  company  to  pay  costs  in  cases  like 
the  present  is  where  the  costs  are  occa- 
sioned by  adverse  litigation — see  section 
80  of  the  Lands  Clauses  Consolidation 
Act,  1845.  But  certainly  no  part  of  the 
costs  ought  to  be  thrown  on  the  portion  of 
the  fund  coming  to  the  petitioners.  The 
necessity  for  serving  the  official  solicitor  has 
arisen  solely  in  consequence  of  the  neglect 
of  the  tenant-for-life  in  not  receiving  the 
dividends,  and  his  portion  of  the  fund 
must  thei-efore  bear  the  costs,  if  not  pay- 
able by  the  company. 

Simmonds,  for  the  railway  company.-— 
The  company  cannot  be  called  upon  to  pay 
costs  which  have  been  occasioned  by  the 
neglect  or  default  of  the  persons  bene- 
ficially interested. 

B.  B.  Rogers^  for  the  trustee  in  bank- 
ruptcy of  E.  Parker. 

Bjly,  J. — The  railway  company  must 
pay  all  the  costs  of  the  payment  out  except 
those  of  the  official  solicitor.  Those  costs 
are  in  this  case  properly  payable  out  ^2  the 
portion  of  the  fund  which  belongs  to  the 
estate  of  £.  Parker,  the  tenant-for-Ufe. 

Solicitors— Wilkinson  ic  Son,  agents  for  Riley  & 
Son,  Bamsley;  S.  B.  Somerville,  agents  for 
Baxter  &  Co.,  Doncaster,  for  respondents; 
Cree  &  Son,  agents  for  Southern  k.  Montford, 
Ludlow,  for  trustee  in  bankruptcy. 


k:ay,  j.     i 

1882.  \ 

.25, 27, 29.  J 


In  re  Bellamy. 


Nov 

Oonveycmcing  and  Law  of  Property 
Act,  1881  (44  d;  45  Vict  c.  41),  ss.  8  and 
50— Vendor  and  Purchaser — Sale  by  Trus- 
tees for  Sale — Payment  of  Purchase  Money 
to  Solicitor  of  Trustees. 

Section  56  of  the  Conveyancing  and  Law 
oj  Property  Ad,  1881,  applies  to  the  case 
of  a  sale  by  trustees  as  much  as  to  that  of 

N 


90 


CHANCERY  DIVISION, 


[N.S. 


In  re  Bellamy. 

a  sale  by  an  ordinary  vendor.  Where, 
there/ore,  the  solicitor  of  trustees  for  sale, 
who  have  a  power  of  givhvg  receipts,  pro- 
duces  to  the  purchaser  a  deed  duly  executed 
by  the  trustees,  haviiig  in  the  body  thereof 
or  endorsed  thereon  a  receipt  duly  signed 
by  the  trustees,  the  purchaser  ought  to  pay 
the  ptirchase-money  to  such  solicitor,  unless 
he  has  reason  to  suspect  an  intended  mis- 
application of  the  money. 

Adjourned  summons. 
The  Metoropolitan  Board  of  Works,  on 
the  6th  of  May,  1881,  entered  into  a  con- 
tract for  the  purchase,  from  the  Rev.  T. 
Bellamy  and  Eleanor  Tylden,  of  certain 
real  estate  for  the  sum  of  500^ 

The  vendors  were  trustees  for  sale  under 
a  wiU,  having  power  to  give  receipts. 

The  Metropolitan  Board  of  Works  de- 
livered to  the  vendors  a  requisition  that 
on  the  completion  of  the  purchase  the 
vendors  should  either  attend  personally  to 
receive  the  purchase-money,  or  else  give  to 
the  board  a  written  direction,  signed  by 
the  vendors,  to  pay  the  money  into  some 
bank  to  the  joint  account  of  the  vendors. 

The  solicitor  to  the  vendors,  however, 
insisted  that,  by  virtue  of  sections  8  and 
56  of  the  Conveyancing  and  Law  of  Pro- 
perty Act,  1881,  it  was  sufficient  that  he 
should  attend  and  produce  the  deed  of 
conveyance  duly  executed  by  the  vendors, 
and  having  in  the  body  thereof  or  indorsed 
thereon  a  receipt  duly  signed  by  them,  and 
that  thereupon  the  purchase-money  ought 
to  be  paid  to  him. 

This  was  a  summons  under  the  Vendor 
and  Purchaser  Act,  1874,  asking  for  a 
declaration  that  the  requisition  so  made 
by  the  Board  of  Works  ought  to  be  com- 
plied with. 

Section  8  of  the  Act  enacts  as  follows : — 
"  On  a  sale,  the  purchaser  shall  not  be  en- 
titled to  require  uat  the  conveyance  to  him 
be  executed  in  his  presence  or  in  that  of 
hi»  solicitor  as  such,  but  shall  be  entitled  to 
have,  at  his  own  cost^  the  execution  of  the 
conveyance  attested  bv  some  person  ap- 
pointed by  him,  who  may.  if  he  thinks  fit, 
be  his  solicitor.** 

Section  56  is  as  fc^ws: — "Where  a 
solicitor  produoes  a  deed,  having  in  the 
body  theiVof  or  indorsed  thereon  a  reeetpt 
for    consideration  monev   or   other   con- 


sideration, the  deed  being  executed,  €fr  the 
indorsed  receipt  being  signed,  by  the  per- 
son entitled  to  give  a  receipt  for  that  oon- 
sidoration,  the  deed  shall  be  sufficient 
authority  to  the  person  liable  to  pay  or 
give  the  same  for  his  paying  or  giving  the 
same  to  the  solicitor,  without  the  solidtor 
producing  any  separate  or  other  direction 
or  authority  in  that  behalf  from  the  per- 
son who  executed  or  signed  the  deed  or 
receipt." 

IT.  Pearson,  Q>C,,  and  PoumaU,  for  the 
Metropolitan  Board  of  Works,  having 
opened  the  case,  were  stopped  by  the  Court. 

George  Heiulerson,  for  the  vendors. — 
The  56th  section  of  the  Conveyancing  alid 
Law  of  Property  Act,  1881,  applies  to  the 
case. 

[Kat,  J. — Does  that  section  apply  to 
the  case  of  a  sale  by  trustees  1  In  Gho9i 
V.  Waller  (1)  it  was  held  that  an  authority 
given  by  trustees  for  sale  to  their  solicitor 
to  receive  the  money  was  a  breach  of 
trust.] 

The  words  of  the  Act  are  clear,  and  apply 

to  every  case  where  the  receipt  is  signed 

"  by  the  person  entitled  to  give  a  receipt 

for  the  consideration."     IHsewhere  in  the 

Act  such  words  as  "  beneficial  owner  "  are 

used  where  it  is  intended  to  exclude  the 

case  of  a  trustee.     The  decisions  in  Hope 

V.  LiddeU  (2)  and  Robertson  v.  Armstromft 

(3)  shew  that  the  rec^pt  of  the  money  by 

the  agent  of  the  trustees  binds  the  trustees 

and  discharges  the  purchaser  unless  the 

purchaser  has  express  notice  of  an  intended 

misapplication  cf  the  money  by  the  agent. 

And  in  Levcin  <m  Trusts  (4)  the  authority 

of  those  decisions  is  recognised,  and  it  is 

stated  that  trustees,  as  between  them  and 

the  purchaser,  are  not  bound  to  receive  the 

purchase-money  personally,  but  may  give 

an  authority  to  an  agent  to  receive  it  for 

them. 

He  referred  also  to  Dart's  VendarM  mmd 
Purchasers  (5). 

IT.  Peart&Hy  Q.C..  in  reply. — GkoMi  v. 
Waller  (1)  is  a  clear  authority  that  it  is  a 
breach   of  trust  for  trustees  for  sale  of 


^n  9  Bear.  497. 

(2    31  B«ftT.  1S3 ;  35  Law  J.  Bep.  Chaoc  9a 

(3)  2S  Bmt.  123. 

(4^  Tth  ed.  p.  406. 

V^5>  5th  *d  p.  «r. 
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accordingly,  the  receipt  of  that  money  by 
the  agent  binds  the  trustees,  and  discharges 
the  pei'son  who  pays  it. 

Ileference  was  made  to  the  text-books 
of  Lord  St.  Leonards  on  Vendors  and 
Purchasers,  Mr.  Lewin,  Mr.  Dart,  and 
Mr.  Davidson,  all  of  whom,  referiing  to 
these  authorities,  advise  a  purchaser,  as 
matter  of  precaution,  to  pay  his  pui'chase- 
money  either  to  the  trustees  themselves, 
or,  as  suggested  by  Lord  St.  Leonards, 
into  a  bank  in  theii*  joint  names. 

So  far  as  I  can  gather  from  the  ax;gu- 
ment  of  counsel  and  from  my  own  re- 
search, it  does  not  appear  ever  to  have 
been  decided  that  a  purchaser  from  trus- 
tees for  sale  who  have  power  to  give 
receipts,  obtaining  their  receipt,  and  pay- 
ing the  money  to  their  agent  by  their 
direction  without  any  ground  for  antici- 
pating any  misapplication  of  such  money, 
has  been  held  liable  in  case  the  money 
was  afterwards  misapplied  by  the  agent. 
Such  authority  as  thej«  is  appears  to  be, 
as  I  have  pointed  out,  against  such  lia- 
bility. 

On  principle,  the  breach  of  duty  by  the 
trustees  is  the  authorising  an  agent  to 
receive  the  money,  and  certainly  the  par- 
chaser  takes  no  pai*t  in  giving  such  au- 
thority. The  trustees,  of  course,  are  liable 
to  their  cestui  que  trust  in  case  the  agent 
should  misapply  the  money,  but  it  would 
be  going  veiy  far  to  make  the  purchaser 
liable  as  well  as  the  agent  and  the  trustees, 
and,  in  my  opinion,  it  is  expedient  for  the 
more  convenient  transaction  of  business, 
and  to  save  a  purchaser  from  considerable 
trouble,  to  hold  that  he  is  not  liable. 

In  this  particular  case  the  solicitors  of 
trustees  for  sale  who  have  a  power  of 
giving  receipts  for  the  purchase-money 
propose  to  produce  to  the  piux;haser  a  deed 
duly  executed  by  the  trustees,  having  in 
the  body  thereof,  or  indorsed  thereon, 
a  receipt  for  the  money  duly  signed  by  the 
trustees,  and  thereupon  to  require  pay- 
ment of  the  money  to  themselves.  As- 
suming that  the  deed  of  conveyance  is 
properly  so  executed,  and  the  receipt  duly 
signed,  and  that  the  pui'chuser  is  satisfied 
of  this,  and  has  no  reason  to  suspect  any 
iuteaded  misappHcation  of  the  money,  I 
am  bound  by  the  statute,  and  the  authori- 
ties I  have  referred  to,  to  hold  that  he 


ought  to  pay  the  purchase-money  to  the 
solicitor,  and  may  do  so  safely  so  fiur  as 
he  is  concerned.  I  think  there  ought  to 
be  no  costs  of  this  application. 

[No  order  was  made  on  the  summons.] 


Solicitors  —  R.  .Ward,  for  the  Metropolitan 
Board  of  Works;  Hunters,  Qwatkin  & 
Haynes,  for  the  vendors. 


[IN  THE  COURT  OF  APPEAL.] 


Lord  Selborne,L.C. 
Jessel,  M.R. 
Cotton,  L.J. 
1882. 
Nov.  8. 


THE  OFFICIAL  LIQUI- 
DATOROF  THE  BLACK- 
BURN AND  DISTRICT 
BENEFIT  BUILDING 
SOCIETY  t?.  CUNLIFFEy 
BROOKS  AND  CO. 


Benefit  Building  Society  —  Borrowing 
in  Way  of  Business  —  UUra  Vires  —  De- 
posit o/*  Deeds  with  Bankers  to  secure  Over- 
draft^—^ k  7  WiU,  4.  c.  32. 

A  society  formal  uiuler  the  above  Act 
Juid  by  its  ndes  no  express  power  of  bar* 
rowinjy  nor  toas  it  expressly  prohibited 
from  bon'oioitig.  All  payments  by  or  to 
the  society  were  to  be  made  through  the 
society's  bankers,  T/ie  bafJcers  from,  time 
to  time  allowed  tJie  society  to  overdraw 
tJieir  account,  the  society  depositing  unth 
them  title-deeds  of  t/ie  properties  belonging 
to  its  Tnembers.  In  1876  a  written  memo' 
randtun  was  signed  by  the  solicitors  and 
secretaries  of  the  society,  stating  that  the 
deeds  deposited  were  so  deposited  not  only 
for  safe  custody,  but  also  as  a  lien  to 
secure  tJi^  sums  from  time  to  time  owing 
by  the  society  to  t/ie  bankers  on  the  balance 
oft^ie  banking  accounts, 

A  petition  for  winding  up  the  company 
was  presented  in  1881,  and  an  order 
made  therein  appointing  official  liquHia' 
tors.  At  tlie  date  of  Uie  presentation  of  Uie 
petition,  the  balance  dne  to  tJie  bank,  whic/h 
/uid  been  of  very  considerable  amowU,  fiad 
been  reduced  to  2,734^.  This  uxm  subse- 
quently, before  the  date  of  the  auction,  re* 
duced  to  1,302^.,  cfiiefiy  by  payments  made 
by  borrowing  members  in  payment  of  the 
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a8.a  lien  to  secure  the  sum  or  sums  of  money 
which  shall  fi*om  time  to  time  be  owing 
from  the  said  society  to  the  siiid  Messra. 
Conliffe.  Brooks  <k  Co.  on  balance  of 
hanking  account.  Dated  the  27th  day  of 
September,  1876."  A  notice  of  this  me- 
morandum and  of  the  preceding  arrange- 
ments above-mentioned  was  entei'ed  in  the 
minutes  of  the  directora  of  the  society. 

The  guarantee  above  mentioned  was 
given  up  in  Mai*ch,  1877,  the  overdraft 
having  been  by  that  time  reduced  to 
4,000Z. 

In  April,  1878,  the  society  was  in  credit 
to  the  amount  of  800/.  In  Apiil,  1879, 
it  was  indebted  to  the  amount  of  6,457/. 

During  the  yeai*  1880,  the  receipts  of 
the  society  amounted  to  44,032/.  lis,  4(/., 
and  the  amount  withdmwn  during  the 
same  period  from  the  society  amounted  to 
37,857/.  Us,  6cL 

On  the  23rd  of  August,  1881,  a  petition 
was  presented  for  winding  up  the  society, 
and  a  winding  up  order  was  made  on  the 
25th  of  October,  1881,  and  ofi^cial  liqui- 
dators were  appointed. 

In  the  beginning  of  1881  the  balance 
due  to  the  Imnk  amounted  to  a  consider- 
able sum,  but  that  had  been  reduced  at 
the  date  of  the  presentation  of  the  petition 
to  2,734/.  38,  3c/.,  and  this  latter  sum  had 
been  further  reduced  at  the  date  of  the 
institution  of  the  present  action  to 
1,302/. -e^^.  5c/. 

This  last  reduction  had  been  chiefly 
caused  by  repayment  by  bon*owing  mem- 
bers of  the  sums  lent  to  them  by  the 
society  upon  the  security  of  theii-  deeds.     * 

The  official  liquidators  brought  this  ac- 
tion, claiming  a  declaration  that  the  deeds 
deposited  with  the  bankers  wei-e  the  pro- 
perty of  the  society,  and  were  not  subject 
to  any  lien  in  favom*  of  the  defendant^), 
and  asking  for  their  delivery  up  to  the 
plaintiffs ;  and,  further,  for  rejmyment  by 
the  defendants  of  all  moneys  received  by 
the  defendants  from  boiTOwing  members 
since  the  presentation  of  the  petition. 

The  defendants,  in  their  statement  of 
defence,  claimed  a  lien  on  the  deeds  to  the 
extent  of  the  balance  due  to  them. 

In  the  coui*se  of  the  proceedings  l)efore 
trial  the  solicitoi's  of  the  i*espective  par- 
ties signed  the  following  admission  : — 

"  We  admit,  from  an  eiLamination  of 


[N.S. 

Building  Soc,  v.  CunUffe,  App, 

the  pass-book  conttuning  the  accoont  of 
the  plaintiff  society  with  the  defendants 
from  Janmuy,  1881,  to  the  present  time, 
that  the  applications  of  the  sums  ad- 
vanced by  the  defendants  were  in  some 
instances  made  for  the  payment  of  mem- 
bers who  had  given  notice  of  withdrawal, 
and  the  balance  in  payment  of  salaiies  of 
officers  or  legal  expenses,  or  expenses  in 
connection  with  the  moi-tgaged  colliery  and 
other  propei-ties  which  the  society  had 
enteit)d  into  possession  of." 

No  other  evidence  was  adduced  at  the 
tidal  before  the  Vice-Chanoellor  of  the  ap- 
plication of  the  money  from  time  to  time 
overdrawn  of  the  bank. 

The  Vice-chancellor,  on  the  24th  of 
Mai-ch,  1882,  gave  judgment  in  favour  of 
the  plaintiffs  as  regards  the  lien,  and 
ordered  delivery  up  of  the  deeds;  but 
declined  to  order  the  defendants  to  I'efund 
the  money  received  by  them  since  the 
petition  fi-om  the  borrowing  members. 

The  defendants  appealed. 

By  agi'eement  the  deeds  were  handed 
up,  and  the  plaintifl's  paid  into  Court  the 
sum  of  1,500/.,  pending  the  appeal. 

The  plaintills  presented  a  cross  appeal 
against  so  much  of  the  judgment  of  the 
Vice-Chancel  lor  as  i-efused  to  order  re- 
payment of  the  moneys  i^eceived  by.  the 
defendants  since  the  petition. 

Riyhyy  Q.C,  (II,  B,  Buckley  with  him), 
for  the  appellants. — The  question  here  is 
whetlier  this  transaction  amounted  to  an 
actual  case  of  loan  and  borrowing  between 
the  bankei-s  and  the  society,  or  merely  to 
an  overdraft  in  the  ordinary  course  of 
a  banking  business.  We  submit  that  the 
latter  is  the  coiTect  view  of  the  transac- 
tion. There  being  no  powei*  of  borrowing, 
either  under  the  statute  under  which  they 
were  incorporated  or  under  their  rules, 
if  the  society  had  gone  into  the  mai*ket 
and  bori'owed,  such  a  pi*oceeding  would 
have  been  ultra  vires ;  but  the  mere  "  over- 
di'awing  *^  of  theii'  banking  account,  for  the 
purpose  of  carrying  on  the  business  of  the 
society,  although  it  may  in  one  sense  of  the 
word  be  a  "  borrowing,"  is  not  prohibited 
either  by  statute  or  authority  ;  and  the 
society,  although  it  cannot  borrow,  may 
incur  debts  and  liabilities  for  any  purpose 
in  the  oidinaiy  purview  of  the  business. 
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All  payments  of  whatever  kind  are  by 
the  rale  47  to  be  made  through  the 
bankers,  and  a  company  which  requires 
and  is  authorised  by  the  bargain  into 
which  its  members  enter  to  have  a  bank- 
ing account,  has  an  implied  authority  to 
act  in  the  ordinary  way  as  between 
bankers  and  customers,  and  in  that  case 
the  appellants  would  hare  a  lien  on  their 
customers'  securities  quite  independently 
of  the  memorandum  of  1876. 

The  case  of  Laing  v.  Reed  (1)  is  an 
authority  that  this  Act  does  not  make  all 
borrowing  illegal,  but  only  such  borrow-" 
ing  aa  would  have  the  effect  of  altering 
the  nature  of  the  society ;  and  the  Lord 
Chancellor,  in  his  judgmenti,  puts  the  case 
of  the. society  overdrawing  its  account  at 
its  banker's,  and  treats  such  a  proceeding, 
if  only  the  overdraft  be  within  a  limit 
hud  down  by  the  rules,  as  a  regular  one. 

Stuart,  V.C.,  in  the  case  of  In  re  The 
Cefn  Cilcen  Mining  Company,  Edgworth*8 
Case  (2),  and  in  WcUerlow  v.  Sharp  (3),  de- 
cided that  an  overdrawn  banking  account 
did  not  amount  to  a  loan  to  be  within  a 
statutory  prohibition  against  borrowing. 

[Jessel,  M.R — I  should  doubt  if  those 
cases  were  rightly  decided.] 

In  Looker  v.  Wrigley  ;  Leigh  v.  Wrigley 
(4)  the  society  was  formed  under  the  sta- 
tute of  1874  (37  &  38  Vict.  c.  72) ;  and 
there  is  a  statutory  prohibition  against 
borrowing  beyond  the  limit  specified  by 
the  Act ;  and  the  Special  Case  found  as  a 
fact  that  the  transaction  complained  of  was 
a  loan. 

But,  at  all  events,  upon  the  principle 
laid  down  in  Ex  parte  Chippendale  ;  in  re 
The  German  Mining  Company  (5),  and  in 
The  Cork  and  Youghal  Railway  Company 
(6),  we  are  entitled  to  so  much  of  any 
balance  appearing  due  to  us  as  can,  upon 
an  account  being  taken,  be  shewn  to  have 
been  properly  paid  for  the  purposes  of  the 
socie^.     This  is  really  but  the  substitu- 

(1)  39  Law  J.  Bep.  Chanc.  1 ;    Law   Rep.  5 
Chaac  4. 

(2)  38  Law  J.  Rep.  Chanc.  78 ;  Law  Rep.  7 
Bq.  88. 

(3)  8  Eq.  601. 

(4)  Law  Rep.  9  Q.B.  D.  397. 

(6)  4  De  Gex,  M.  &  G.  19 ;    22  Law  J.  Rep.  * 
Chanc.  986. 

(6)  39  Law  J.  Bep.  Chanc.  277  ;  Law  Rep.  4 
Chano.  748. 
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tion  of  one  creditor  for  another,  and  an  en- 
quiry should  have  been  directed  to  shew 
what  that  amount  was. 

/wee,  Q.C.  (Sno^v  with  him),  was  called 
upon  upon  the  latter  point. — The  plain- 
tiffs distinctly  raised  on  their  pleadings 
the  issue  in  the  Mining  Company's  Case, 
stating  that  the  company  had  not  de- 
rived any  benefit  from  the  payments ; 
while  the  defendants  do  not  allege  that 
any  part  of  the  moneys  borrowed  had 
been  expended  in  necessary  expenses. 
They  ought,  as  in  the  case  of  wilful  de- 
fault, to  have  alleged  and  proved  one 
item  at  least,  and  that  would  have  been 
sufficient  to  groimd  an  enquiry.  The  ad- 
missions relied  on  only  amount  to  this — 
that  from  January,  1881,  the  moneys 
advanced  by  the  defendants  were  in  some 
instances  made  for  payment  of  salaries  of 
officers  or  l^al  expenses. 

In  1881  the  balance,  as  shewn  on  the 
pass-book,  due  to  the  bank  was  10,000^. 
odd ;  that  balance,  at  the  time  of  the 
winding-up,  was  only  2,700^. ;  therefore, 
the  amount  got  in  by  the  society  and 
paid  into  the  bank  between  January, 
1881,  and  July,  1881,  was  applied,  to  the 
extent  of  7,000/.,  in  reducing  the  debt  due 
to  the  bank. 

It  is  clear  that  the  society  has  more 
than  paid  any  advances  applied  for  proper 
purposes  of  the  society. 

Upon  the  cross  appeal  they  argued  that 
the  payments  made  by  the  members  into 
the  bank  between  the  dates  of  the  pre- 
sentation of  the  petition  and  the  winding- 
up  order  could  not  be  retained  by  the  bank 
— The  Companies  Act,  1862,  section  163. 

[Righy,  Q.C,  admitted  that  the  right 
of  the  bank  to  retain  these  moneys  must 
stand  or  fall,  with  their  right  to  the  un- 
paid moneys  claimed  by  them.] 

Lord  Selborne,  L.C. — In  this  case  the 
Court  are  of  opinion  that  there  ought  to 
be  a  different  order  from  that  which  has 
been  made  by  the  Vioe-Chancellor  of  the 
Duchy  of  Lancaster.  They  are  not  at  all 
sure  that  they  proceed  upon  any  grounds 
of  law  from  which  the  Vice-Chancellor 
would  himself  have  dissented  if  he  had 
thought  that  in  the  state  of  the  evidence 
before  him  there  was  a  case  for  an  enquiry. 

The  general  principles  applicable  to  a 
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case  of  this  description  arB,  we  •  think, 
sufficiently  well  settled.  There  can  be  no 
doubt  that  where  there  is  an  express  pro- 
hibition against  borrowing  it  must  be 
obeyed.  There  is  also  no  doubt  that  where 
there  is  not  an  expreas  prohibition  against 
borrowing  in  the  case  of  a  company  or 
society  constituted  for  special  purposes, 
no  borrowing  can  be  permitted  without 
express  authority  except  that  which  is 
properly  incident  to  the  course  and  con- 
duct of  the  business,  or  for  its  proper 
purposes.  Now  in  this  case  there  is  o 
borrowing  power,  nor  can  it  be  said  that  a 
borrowing  power  generally  can  be  neces- 
sary for  the  purposes  of  the  business  of 
the  society ;  therefore,  it  is  not  upon  the 
footing  of  an  incidental  or  express  power 
to  borrow  that  anything  can  be  allowed  in 
this  case.  When  the  documents  are 
looked  at  in  which  the  agreements  between 
this  society  and  their  bankers,  the  appel- 
lants, are  embodied,  it  is  perfectly  plain 
and  apparent  that  a  course  of  dealing  was 
contemplated  and  agreed  upon  between 
the  bankers  and  the  society  not  autho- 
rised by  the  rules  of  the  society,  and  con- 
sequently that  any  benefit  of  the  securi- 
ties which  were  in  the  hands  of  the  bankers 
at  the  time  of  the  winding-up,  to  which 
they  may  be  legitimately  entitled,  is  not 
founded  upon  those  agreements  or  upon 
that  course  of  dealing ;  that,  so  far  as  it 
depends  upon  the  agreements,  and  the 
course  of  dealing  which  was  i*egulated  by 
the  agreements,  the  bankers  are  wrong, 
and  the  burden  of  shewing  that  they  are 
entitled  to  anything  lies  upon  them  and 
not  upon  the  other  side. 

But  there  is  an  equitable  principle, 
consistent  with  the  law  of  which  I  have 
spoken,  and  sound  in  itself  and  sufficiently 
established  by  authority,  which  may  en- 
title them,  nevertheless,  to  some  benefit 
from  their  securities ;  and  if  the  facts  of 
the  case  give  them  the  benefit  of  that 
equitable  principle,  it  is  consistent  with 
justice  and  with  authority  to  say  that 
irregularity,  either  of  the  form  or  of  the 
substance  of  their  course  of  dealing,  shall 
not  9tand  in  the  way  of  the  justice  due  to 
them.  That  was  established,  to  mention 
one  authority  only  which  came  before  this 
Court  of  Appeal,  in  the  case  of  the  Cork 
and  Youghal  Railway,  where  it  was  held. 
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in  respect  to  that  class  of  securities  which 
were  called  Lloyds'  bonds,  that  although 
they  could  in  themselves  constitute  no  in* 
debtedness  as  against  the  company  issuing 
them,  yet,  nevertheless,  they  might  be  so 
far  evidences  of  a  contract  between  the 
company  and  the  persons  holding  them  of 
a  legitimate  kind  as  to  entitle  the  holders 
to   that    security  or  right  of  repayment 
which  the  company  might  lawfully  have 
given  them    under    the    actual    circum- 
stances of  the  case  if  that  form  had  not 
been  adopted ;  and  I  think  the  consistency 
of  the  equity  allowed  in  the  Cork  and 
Youghal  Case,  with  the  general  rule  of 
law  that  persons  who  have  no  borrowing 
powers    cannot    by    borrowing    contract 
debts  to  the  leuders,  may  be  shewn  in 
this  way — The  test   is,    Has    the  trans- 
action, so  treated  as  it  was  in  the  Cork 
and  Youghal  Case,  added  to  the  liabilitiee 
of  the  company)     If  the  amount  of  the 
company's  liabilities  remains  in  substance 
unchanged,  but  there  is  merely  for  the 
convenience  of -payment  a  change  of  the 
creditor,  there  is  no  substantial  borrowing 
in  the  result  so   far   as  relates  to    the 
position  of  the  company  ;  and  therefore  it 
may  be  regarded  in  this  light  as  consistent 
with  the  general  principles  of  equity  that 
those  who  pay  legitimate  demands,  which 
they  must  in  some  way  or  other  have 
answered,  and  have  had  the  benefit    of 
other  people's  money,  shall  not  retain  that 
benefit  so  as  in  substance  to  make  those 
other  people  pay  their  debts.     I  take  it 
that  that  is  a  principle  sufficiently  sound 
in  equity ;  and  if  the  result  is  that  by  the 
transaction  which  assumes  the  shape  of  an 
advance  or  loan  nothing  is  really  added  to 
the  liabilities  of  the  company,  there  has 
been  no  real  transgression  of  the  principle 
on  which  they  are  prohibited  from  borrow- 
ing.    Well,  applying  that  in  the  present 
case,  we  thii^  that  as  far  as  it  can  be 
made  out  that  the  moneys  which  were  ad- 
vanced by  the  bankers  simply  went  to  pay 
the  legitimate  debts  and  liabilities  of  the 
society,  the  bankers  ought  to  have  the 
benefit  of  their  security ;  but  that  the  bur- 
den of  proving  that^lies  on  them,  and  that 
in   satisf3dng  that  burden    they    cannot 
have  the  benefit  of  the  rule  established  in 
Clayton's  Case,  which  is  simply  applicable 
where  a  person  who  has  kept  his  books  in 


Vol.  52.] 

Qfitial  Liquidator  of  BUiokhurn  and  Diitrief 

a  certain  way  had  a  right  to  appropriate 
moneys  received  as  he  pleased,  and  is 
shewn  to  have  appropriated  them  in  the 
manner  appearing  in  the  books.  Nor  can 
they  have  the  benefit  of  the  doctrine  that 
a  pass-book  passing  to  and  fro  is  evidence 
of  a  stated  and  settled  account,  because  if 
the  directors  of  this  society  could  not 
borrow  money  they  could  not  ratify  an 
illegal  borrowing  simply  by  returning  a 
pass-book. 

The  order  which  we  think  ought  to  be 
made  I  will  presently  state,  but  it  would 
be  right  before  concluding  to  observe  upon 
the  difference  which  does  exist  between  us 
and  the  learned  Judge  in  the  Court  below. 
The  learned  Judge  thought  (and  in  onr 
opinion  rightly)  that  in  a  case  of  this  sort 
the  burden  of  shewing  that  the  benefit 
of  the  Becurity  could  be  claimed,  not  on 
the  footing  of  the  apparent  course  of  deal- 
ing, bnt  on  the  footing  of  the  use  that 
was  made  of  the  money,  lay  on  the  bankers. 
With  that  we  agree ;  but  the  learned  Judge 
thought  it  not  satisfied,  because  there  was 
no  evidenoe  before  him  as  to  the  applica- 
tion of  the  money  in  detail  or  as  to  any 
particular  items,  except  admissions  actu- 
ally agreed  upon,  in  which  it  was   said 
that  of  this  money  some  part  was  applied 
in  some  way  and  some  in  another,  without 
specifying  any  further  particulars.     Now, 
with  great  respect  to  the  learned  Judge, 
we    think    that    that     was    rather    too 
specific  and  narrow  a  view  to  take  of  the 
matter,  when  it  is  remembered  that  an 
enquiry  would  have  followed  if  some  items 
had  been  regularly  proved,  and  that  the 
account  could  not  have  been  taken  in  that 
stage  of  the  cause.     That  being  so,  what 
is  ^e  meaning  of  admissions  of  that  kind  1 
Why,  surely,  the  natural  interpretation  of 
them  is,  that  the  parties  intended,  saving 
the  expense  of  going  into  formal  evidence, 
to  lay  the  foundation  for  an  enquiry  or  an 
account ;  and  when  the  parties  admit  that 
the  items,  if  they  were  looked  into,  would  be 
found  to  range  themselves  into  particular 
heads,  and  to  divide  themselves  into  par- 
ticular daases,  the  Court  thinks  that  is 
sufficient  foundation  for  directing  an  ac- 
eoiint. 

We'propoee  to  make  this  order : — "  Re- 
Tone  the  order  appealed  from,  and  remit 

You  62.— CH4H0. 
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the  case  to  the  Duchy   Court   with   the 
following  declarations  and  directions  : — 

"  Declare  that,  at  the  date  of  the  petition 
to  wind  up  the  society,  the  appellants  were 
entitled  to  hold  the  title-de^s  and  docu- 
ments in  the  pleadings    mentioned  as  a 
security  for  the  repayment-  of  so  much, 
and  so  much  only,  of  the  moneys  advanced 
by  them  from  time  to  time  to  the  society 
as  were  applied  in  payment  of  the  debts  or 
liabilities  of  the  society  properly  payable, 
and  had  not  been  sulwequently  repaid  to 
the    appellants,   if   at  the     time     afore- 
said anything  which  had  been  so  applied 
still    remain    due.       Direct    an    enquiry 
whether,  at  the  date  of  the  petition  to 
wind  up,  any  and  what  sum  was  due  from 
the  society  to  the  appellants  in  respect  of 
moneys  so  advanced  and  so  applied  as 
aforesaid,    and    whether    any   and    what 
moneys    belonging  to    the    society  were 
afterwards  received  by  the  appellants,  and 
whether  any,  and  if  any  what,  sum  now 
remains  due  to  the  appellants  in  respect  of 
money  so  advanced  and  so  applied  as  afore- 
said.    And  declare  that,  in  making  such 
enquiries  and  for  the  purpose  thereof,  the 
appellants  are  to  be  charged  with  all  sums 
received  by  them  on  account  of  the  society 
since  the  time  when  the  society  last  ceased 
to  have  any  balance  standing  to  its  credit 
in  its  account  with   the  appellants,   and 
that  they  are  not  to  be  allowed  any  sums 
advanced   by   them   to   the  order  or  on 
the  account  of  the  society  since  the  same 
time  which  were  applied  by  the  society  in 
making  payments  to  withdrawing  mem- 
bers, or  in  any  other  manner,  c:tcept  in 
payment  of  such  debts  or  liabilities-  of  the 
society  properly  payable  as  aforesaid.  If  on 
the   result  of  such   enquiries    it    should 
appear  that  any  sum  is  now  due  fix)m  the 
society  to  the  appellants,  direct  payment 
to  them  thereof  out  of  the  fund  now  in 
Court.     If  it  shall  appear  that  nothing  is 
now  due,  and  that  since  the  date  of  the 
petition  to  wind  up  the  appellants  have 
received  moneys  belonging  to  the  society 
which  at  the  time  when  they  were  so  re- 
ceived  were  not  properly  applicable,  ac- 
cording to  the  foregoing  declarations,  in 
payment  of  any  amount  then  due  from 
the  society  to  the  appellants,  or  which  ex- 
ceeded the  amount  (if  any)  so  applicable, 
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direct  payment  by  appellants  of  the  money 
80  received  by  them,  or  of  so  much  thereof 
as  may  not  be  applicable  as  aforesaid,  to 
the  respondent  the  official  liquidator  of 
the  society.  The  appellants  to  have  the 
costs  of  the  suit  and  this  appeal  if  it  shall 
appear  that  anything  is  now  due  to  them, 
having  regard  to  the  foregoing  declarations 
and  directions,  and  to  pay  all  such  costs 
of  the  respondent  the  official  liquidator 
if  it  shall  appear  that  nothing  is  so  due." 

Solicitors — R.  W.  Marsland,  agent  for  Addle- 
shaw  &  Warburton,  Manchester,  for  appel- 
lants ;  Makinson,  Carpenter  &  Son,  agents 
for  W.  Danger,  Liverpool,  for  respondent. 


Pearson,  J. 

^         rtQ        I  BENNETT    V.    THE    GASLIGHT 
D    ^\    2    5'  ^^^   ^^^^   COMPANY. 

'6,7.' 

Trustee  and  Cestui  que  trust — Conjlicting 
Interests — Benefits  acquired  by  Trustee 
transferred  to  Trust  Estate. 

A  trustee  will  not  he  permitted  to  place 
hiviself  in  a  position  in  which  his  personal 
interests  unll  conjlict  with  those  of  the 
tru^t;  and  if  he  does  place  himself  in  such 
a  position^  and  a^uires  benefits  froni  so 
doing,  those  benefits  will  be  transferred  to 
the  trust  estate. 

On  the  insolvency  of  a  person  who  had 
a  lucrative  agency  agreement  with  a  gas 
company  for  the  sale  by  him,  at  a  commis- 
sion,  of  their  sulphate  of  ammonia,  the 
company  renewed  the  agency  agreement  for 
a  limited  period  to  two  of  the  trustees  of 
the  insolvent's  estate  appointed  by  a  ere-, 
ditors'  trust  deed  for  the  benefit  of  the 
estate.  Before  the  expiration  of  that  agree- 
ment  and  the  loinding  up  of  the  trust,  one 
of  those  two  trustees  obtained  for  his  firm 
from  the  company  afresh  agency  agreement, 
to  commence  from  the  expiration  of  that 
a/jfreement,  and  to  be  on  less  lucrative, 
though  stiil  beneficial,  terms  : — 

Held,  that  the  trustee  was  not  at  liberty, 
by  obtaining  a  fresh  agreement  for  the 
benefit  of  his  own  firm,  to  render  it  con- 
trary to  his  own  interest  to  press  for  a 
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renewal  of  the  old  agreement,  or  a  grant 
of  a  new  one,  for  the  benefit  of  the  truH 
estate,  and  that  the  interest  of  the  trustee 
under  the  fresh  agreement  must  be  tranS" 

ferred  to  the  trust  estate, 

Hamilton  v,  Wright  (9  CI.  &  F.  Ill) 

followed. 

By  an  indenture  of  the  2nd  of  No- 
vember, 1877,  it  was  agreed  that  the  Gas- 
light and  Coke  Company  should,  daring 
the  continuance  of  the  agreement,  supply 
to  B.  W.  Wallace  (a  chemical  manufacturer 
and  commission  agent),  for  the  purpose  of 
sale  by  him,  as  the  agent  of  the  oompany, 
all  the  sulphate  of  ammonia  which  should 
be  produced  at  the  company's  works  at 
Beckton,  and  should  pay  Wallaoe  a  oom- 
mission  of  five  per  cent,  on  all  sales. 
Wallace  was  to  keep  accounts,  and  pay  over 
to  the  company  the  whole  of  the  amounts 
payable  in  respect  of  sales.  The  agree- 
ment was  to  continue  for  three  years  from 
the  date  of  the  first  delivery  of  sulphate 
of  ammonia;  but  if  Wallace  should  make 
default,  power  was  reserved  to  the  com- 
pany of  determining  the  agreement  during 
the  term  by  giving  two  months'  notice. 

The  contract  was  a  lucrative  one;  but 
Wallace,  nevertheless,  became  insolvent  in 
October,  1879,  being  at  that  time  indebted 
to  the  company  to  the  extent  of  11,250^. ; 
and  on  the  9th  of  October,  1879,  the 
company  gave  notice  to  determine  the 
agreement. 

By  an  indenture  of  the  14th  of  No- 
vember, 1879,  between  the  company  and 
W.  G.  Blagden  and  C.  C.  C.  Wightman 
(two  of  Wallace's  principal  creditors  and 
of  the  trustees  of  his  estate  under  the 
next  indenture),  reciting  that  by  the  in- 
denture of  even  date  next  to  be  stated  it 
had  been  agreed  to  cancel  the  agreement 
of  the  2nd  of  November,  1877,  forthwith, 
and  that  the  company  should  retain  com- 
missions on  sales  under  the  present  agree- 
ment in  reduction  of  the  debt  of  11,2502., 
it  was  agreed  that  the  company  should, 
during  the  continuance  of  the  agreement, 
supply  to  Blagden  and  Wightman,  for  the 
purpose  of  sale  by  them,  as  the  agents  of 
the  company,  all  the  sulphate  of  ammonia 
which  should  be  produced  at  the  company's 
works  at  Beckton,  and  should  pay  Blagden 
and  Wightman  a  commission  of-  five  per 
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cent,  on  all  sales;  Blagden  and  Wightman 
to  keep  accounts  and  pay  over  the  amounts 
due.  The  agreement  was  to  continue  up 
to  the  Slat  of  December,  1880,  power 
bedng  reserved  to  the  company  to  deter- 
mine the  agreement  if  Blagden  and  Wight- 
man  should  make  default. 

By  another  indenture  of  even  date,  to 
which  Wallace,  the  company,  and  (with  a 
few  unimportant  exceptions)  all  the  former's 
other  creditors  were  parties,  Wallace  con- 
veyed and  assigned  to  Blagden,  Wightman 
and  two  other  of  his  principal  creditors 
(W.  C.  Bacon  and  W.  S.  Northcott),  the 
whole  of  his  real  and  personal  estate,  upon 
trust  to  carry  on  the  business  and  deal 
with  the  estate  at  their  discretion ;  and  it 
was  agreed*  that  the  trustees  should  allow 
the  company  to  retain  all  commissions  on 
sales  under  the  last  agreement  in  reduction 
of  the  debt  of  11,250/.  The  indenture 
also  contained  provisions  for  the  payment 
of  the  debt  by  instalments,  and  for  the 
aftle  of  the  business  (after  the  debt  was 
completely  discharged)  and  the  division 
of  the  proceeds  among  the  creditors,  any 
suiplus  to  go  to  Walktce.  The  company 
and  the  creditors,  parties  to  the  deed,  re- 
leaaed  Wallace  from  all  claims,  and  it  was 
agreed  that  Blagden  and  Wightman  might 
deal  in  sulphate  of  ammonia,  under  the 
contemporaneous  agreement,  notwith- 
standing their  trusteeship. 

In  the  course  of  the  year  1880  the  debt 
to  tiie  company  was  paid  off,  but  the 
remaining  debts  were  not  paid  off,  nor  was 
the  trust  wound  up. 

By  an  indenture  of  the  3rd  of  December, 
1880,  reciting  an  agreement  that  after  the 
eacpiration  of  the  agency  agreement  of  the 
14th  of  November,  1879,  the  company 
shoald  employ  Blagden  and  one  John 
Angus  (being  the  members  of  the  firm  of 
Blagden  <k  Angus)  as  their  agents  for 
the  sale  oi  sulphate  of  ammonia,  it  was 
agreed  that  the  company  should,  during 
the  continuance  of  the  new  agreement, 
employ  Blagden  k  Angus  to  sell  for 
them,  as  their  agents,  all  the  sulphate  of 
ammonia  which  should  be  produced  at  the 
company's  works  at  Beckton,  and  should 
pay  them  a  commission  of  fifteen  shillings 
per  cent,  on  all  sales,  with  an  addition  in 
the  case  of  sales  for  delivery  out  of  the 
United    Kingdom.      Blagden    <&  Angus 
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were  to  keep  accounts,  and  pay  over  to 
the  company  the  amounts  due.  The  agree- 
ment was  to  commence  from  the  expiration 
of  the  agreement  of  the  14th  of  November, 
1879,  and  to  continue  to  the  31st  of  De- 
cember, 1883,  power  being  reserved  to 
either  party  to  determine  it  sooner,  on  the 
31st  of  December,  1881,  or  1882,  by  three- 
months*  notice,  and  to  the  company  to 
determine  it  at  any  time  without  notice  in 
case  of  de&ult  by  Blagden  k  Angus. 

The  circumstfimces  under  which  this 
agreement  was  entered  into  are  fully 
B^ted  in  the  judgment. 

The  present  action  was  commenced  on 
the  29th  of  December,  1880,  by  Bennett 
k  Sons,  who  were  included  among  the 
creditors  of  Wallace,  parties  to  the  trust 
deed  of  the  14th  of  November,  1879,  and 
whose  debt  of  740Z.  had  not  been  paid, 
against  the  company,  Wallace,  imd  his 
four  trustees.  The  statement  of  claim 
contained  various  all^ations  of  fraud, 
misrepresentation  and  wrongful  dealing 
on  the  part  of  the  defendant8,  and  sought 
to  have  the  trust  deed  of  the  14th  of 
November,  1879,  declared  fraudulent,  and 
set  aside,  with  consequential  relief;  and, 
in  the  alternative,  to  have  the  trusts 
of  the  deed  carried  into  execution,  with 
consequential  relief,  including  the  taking 
of  accounts  against  Wallace  and  the 
trustees. 

This  was  the  hearing  of  the  action  with 
witnesses. 

In  the  course  of  the  hearing  the  action 
was  dismissed  as  against  the  company  and 
Wallace. 

FT.  W.  Karalake,  Q.C.,  and  Seward 
Brice,  for  the  plaintiffs. 

The  Solicitor-General  {Sir  F,  HerseheU, 
Q.C.),  Bigbi/f  Q,C.f  and  Stirling,  for  the 
Gaslight  and  Coke  Company. 

Barbery  Q.C.,  and  B.  Eyre,  for  Wallace. 

Biggins f  Q*C,,  and  Levett,  for  the  four 
trustees. — Blagden  was  fully  justified  in 
obtaining  the  agency  agreement  of  the 
3rd  of  December,  1880,  for  his  firm. 

[Pearson,  J.,  referred  to  Hamilton  v. 
Wright  (l)and  Tennantv.  Trenchard  (2).] 


(1)  9  CI.  &F.  111-23. 

(2)  38  Law  J.  Rep.  Chanc    169;  Law   Rop. 
4  Cbanc.  637. 
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This  case  is  not  within  those — AcJieaon 
V.  Fair  (3). 

S,  Brice,  in  I'eply,  referred  to  Featlier' 
atonliauyh  v.  Fenvyick  (4),  Blewett  v. 
MUlett  (5)  and  RusaeU  v.  Auatmick  (6). 

Pearson,  J.  (after  stating  the  facts,  and 
disi)Osing  of  a  pai*t  of  the  case,  proceeded 
as  follows  :) — It  now  remains  for  me  to 
deal  with  a  question  of  very  considerable 
importance,  and  which  arises  under  very  pe- 
culiar circumstances — namely,  whether  or 
not  Mr.  Blagden,  having  obtained  for  his 
fii*m  of  Blagden  &  Angus  a  contiuct  fixnn 
the  gas  com|)any  to  act  as  theii*  agents 
from  the  conclusion  of  the  contiuct  with 
Messrs.  Blagden  &  Wightman  as  trustees, 
ought  to  be  held  to  be  a  trustee  of  that 
contract  for  the  benefit  of  the  creditors* 
estate,  either  in  whole  or  in  pai-t.  That  is 
a  serious  question.  The  aiTangement  with 
the  gas  company  was  a  very  valuable 
arrangement.  The  gas  company,  as  far 
as  I  understand,  in  consequence  of  Mr. 
Wallace's  ability  and  the  patents  taken 
out  by  him,  had  suddenly  got  a  sale  for  a 
new  product  of  the  residuum  fix)m  the 
manufactui*e  of  their  gajs,  which  was  be- 
gun to  be  sold  pi*actically  about  the  yeai* 

1879,  or  a  little  earlier — at  all  events  the 
sale  had  not  been  established  thoroughly 
in  the  yeai'  1879;  and  the  gas  company 
gave  a  new  conti*act  to  two  of  the  principal 
creditors  of  Mi-.  Wallace — Messi-s.  Blagden 
&  Wightman — under  which  they  were 
constituted  agents  for  the  sale  of  sulphate 
of  ammonia  until  the  31st  of  December, 

1880,  upon  the  terms  that,  out  of  the  five 
per  cent,  commission  which  was  paid  to 
them,  the  debt  due  to  the  gas  company 
w  !is  to  be  i*etained  and  paid  \o  them,  and 
only  the  surplus  (if  any)  was  to  go  to  the 
cieditoi-s.  That  conti-act  accordingly  went 
on  from  the  Hth  of  November,  1879,  and 
during  the  yeai*  the  i^esult  was  an  exceed- 
ingly beneficial  one  to  Mr.  Wallace's  estate, 
the  whole  debt  of  the  gas  company  being 
paid  of)*,  and  a  sum  of  1,900Z.  left  for  the 
benefit  of  Mr.  Wallace's  creditoi-s.  Under 
these  circumstances,  both  the  trustees  and 
those  creditors  who  were  aware  of  the 

(3)  3  Dru.  &  War.  512. 

(4)  17  Vcs.  298. 

(6)  7  Toml.  r.C.  3G7. 
(6)  1  Sim.  *:  fcf.  52. 


facts    must  have    known    the   beneficial 
nature  of  the  agency  for  the  gas  company; 
and  the  trustees,  at  any  rate,  must  have 
known  perfectly  well  that  it  would  be  an. 
e'xceedii^ly  beneficial  thing,  if  they  possibly 
could,  to  get  an  extension  of  the  oontract 
for   the   benefit  of  the  creditors  of  Mr. 
Walkce's  estate;  for,  up  to  the  present 
time,  I  am  informed  that  (with  ^e  ex- 
ception of  cei-tain  ci-editors  who  did  not 
come  into  the  arrangement,  and  who  were 
paid  in  order  that  the  business  might  be 
carried  on)  no  one  of  them  has  reoeived  a 
penny  of  dividends  from  Mr.  Wallace's 
estate,  nor  is  it  likely  that  they  wiU  re- 
ceive anything.     Knowing,  therefore,  the 
benefits  which  would  arise  from  getting  a 
renewal  of  the  contract  with  th'e  gas  com- 
pany, who  had  not  at  that  time  given  any 
hint  whatever  of  an  intention  to  renew  it, 
but  hoping  against  hope  that  they  might 
do  so,  the  creditors  made  endeavours  to 
induce  the  company  to  accede  to  their 
application,    and    sent  a    deputation  to 
endeavour  to  get  a  renewal  of  the  con- 
tract in  some  form  or  other.     The  depu- 
tation,  however,  was  met  by  a  positive 
lefusal,  which  was  not  sui*prising  when  it 
was  found  that  the  pi*ofit  upon  the  con  - 
mission  at   I^WQ  per  cent,   amounted    to 
something  like  15,000^.  a  year.     Thajt  waa 
a  commission  utterly  above  the  mark,  and 
the  gas  company  declined  to  continue  it. 
At  that  time  no  pei-son  who  was  a  trustee, 
other  than  Mr.  Wightman,   knew  what 
had    taken    place  in  July  and   Augnst, 
which  was  tins — that  Mr.  Blagden  had  had 
a    conversation   with    Mr.   Phillips,   the 
secretary  of  the  compiuiy,  when  he  asked 
him  for  a  renewal  of  the  contract  for  the 
benefit  of  the  creditors,  and  Mr.  Phillips 
told   him    it   was   quite  ho}>eles8.      But, 
having  got  that  answer,  he  did  not  com- 
municate it  to  any  of  his  co-trustees.     He 
aftei-wards,  however,  had  a  discussion  with 
Mr.  Phillips  as  to  his  own  firm  being  ap- 
pointed agents,  and  it  turns  out  that  Mr. 
Blagden   was   the   very  person — was  the 
ti'ustee  —  who    was    constantly  in   com- 
munication with  the  company  in  r^;ard  to 
this  agency  contract.     He  was  the  very 
person  who  attended  all  the  meetings  of 
the  committee  upon  the  subject.     He  was 
the  person  thi*ough  whom  all  the  sales 
were  made,  and  he  w^  tiie  medium  of  all 
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business  transactions  between  the  company 
and  himself  and  his  co-trustees.  No  one 
can  doubt,  therefoi*e,  that  Mr.  Blagden 
had  got  a  footing  with  the  company 
through  his  employment  as  one  of  the 
parties  to  that  agency  contract  of  No- 
vember, 1879,  which  put  him  in  a  position 
to  obtain  more  jGetvourable  terms  probably, 
but  certainly  the  first  opportunity  of  getting 
a  contract  for  the  benefit  of  himself  and 
his  partner  Angus  from  the  company. 
In  July,  thei'efore,  he  entered  into  nego- 
tiations with  Mr.  Phillips  for  a  contract 
for  this  agency  to  be  granted  to  himself 
and  his  partner,  and  that  had  gone  so  far 
that  on  the  1 1th  of  August  thei-e  were  two 
letters  written  which  practically  contain 
the  whole  of  the  contract  which  has  since 
been  entered  into  between  the  company 
and  Messrs.  Blagden  &  Angus,  and  under 
which  they  are  appointed  agents  for  the 
company  for  a  term  of  about  three  years, 
no  doubt  with  a  power  of  putting  an  end 
to  it;  but,  nevertheless,  as  Mr.  Blagden 
very  fairly  said,  although  there  is  the 
power  in  the  deed,  the  company  have 
never  exercised  it;  and  I  presume,  as 
practical  men,  Messrs.  Blagden  <k  Angus 
do  not  expect  that  the  company  will 
exercise  it. 

Now  the  question  which  I  have  to  de- 
termine is  this  : — Could  Mr.  Blagden  pvo- 
perly  take  that  contract  without  any  com- 
munication whatever  with  his  co-ti*ustees, 
without  giving  them  the  opportunity,  in 
the  first  instance,  of  themselves  applying, 
not  by  a  chance  conversation  between 
themselves  and  Mr.  Phillips,  but  by  a 
pro|)er  application  to  be  made  by  the 
trustees  to  the  gas  company,  to  get  a  re- 
newal of  the  contract  for  the  benefit  of 
creditors;  and  can  Mr.  Blagden,  having 
got  it,  hold  that  contiuct  for  his  own 
benefit  1  I  am  of  opinion  thiit  he  cannot. 
I  am  of  opinion  that,  getting  that  contract 
in  the  way  he  did,  he  was  disqualified  at 
the  time  he  obtained  it  from  holding  it  for 
his  own  benefit,  and  that,  according  to 
the  rules  of  this  Court,  he  must  be  held  to 
have  obtained  it  for  the  benefit  of  those 
parties  for  whom  he  was  trustee,  who 
were  his  eeatuis  que  trust,  and  for  whose 
benefit  he  ought  to  have  obtained  it,  if  he 
got  it  at  all. 

I  feel  less  difiiculty  in  saying  that,  be- 
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cause  I  find  the  doctrine  laid  down  in  the 
House  of  Lords  in  the  sti'ongest  possible 
way,  not  only  that  a  trustee  cannot  inter- 
fei-e  to  prejucfice  his  cestui  qus  trust,  but 
that  he  cannot  put  himself  into  a  position 
in  which  he  shall  have  interests  conflicting 
with  the  interests  of  his  cestui  que  trust ; 
and  that  the  question  as  to  wheliier  or  not 
he  is  responsible  for  what  he  has  done,  or 
as  to  whether  or  not  he  can  hold  what  he 
has  got,  does  not  depend  upon  the  fact  as 
to  whether  or  not  he  has  done  any  mischief 
to  his  cestui  que  trust,  but  that,  simply  on 
the  ground  of  his  being  in  the  position  of 
ti'ustee,  he  is  estopped  by  that  position 
from  doing  anything  that  can  by  any  possi- 
bility stand  in  the  way  of  his  properly  dis- 
charging his  duty  to  his  cestui  que  trust, 
I  will  only  read  one  passage — "  Thei-e 
cannot  be  a  greater  mistake,"  says  Lord 
Brougham,  in  Hamilton  v.  Wright  (1), 
"  than  to  suppose,  as  seems  to  have  been 
done  below,  that  a  trustee  is  only  prevented 
from  doing  things  which  bring  an  actual 
loss  upon  the  estate  under  his  administra- 
tion. It  is  quite  enough  that  the  thing 
which  he  does  has  a  tendency  to  injure 
the  trust,  a  tendency  to  interfere  with  his 
duty." 

Now  1  ask  whethei'  what  Mr.  Blagden 
did  in  this  case  had  or  had  not  a  tendency 
to  injure  the  trust,  or  a  tendency  to  interfei*e 
with  the  discharge  of  his  duty  to  his  cestuis 
que  trust  ?  I  can  only  answer  that  ques> 
tion  in  the  afiirmative.  I  say,  in  the  first 
instance  it  put  him  in  this  position — that 
he  was  then  necessarily  acting  in  his  own 
interest,  he  being  opposed  to  the  ginmt  of 
any  agency  contract  to  the  trustees  for  the 
benefit  of  Mr.  Wallace's  estate,  because  he 
was  desirous  to  keep  it  for  the  benefit  of 
his  own  firm.  I  say  so  still  moi^e,  because 
I  find  that  he  began  as  early  as  the  28th  of 
October  to  get  contiucts  for  the  sale  of  the 
sulphate  of  ammonia,  under  the  contract 
into  which  he  was  to  enter  on  the  3rd  of 
December,  1880.  It  is  said  that  those 
contracts  were  for  the  sale  of  sulphate  of 
ammonia  which  did  not  come  within  the 
agency  contract  of  the  Hth  of  November, 

1879,  because  it  was  ammonia  which  was 
to  be  produced  after  the  31st  of  December, 

1880.  I  will  assume  that  that  is  so.  Then 
I  ask  myself  whether,  if  Messi^s.  Blagden 
&  Angus  had  nut  got  this  coutiiict  for 
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their  own  benefit,  which  was  to  be  en- 
tered into  and  was  entered  into  on  the 
3rd  of  December,  1880,  that  sale  which 
they  made  on  the  28th  of  October  would 
not  have  been  carried  to  the  credit  of  Mr. 
Wallace's  estate  instead  of  to  that  of  any- 
one else)  I  answer  at  once  affirmatively 
that  it  would,  and  that  Mr.  Wallace's 
creditors  would  have'  had  the  benefit  of 
it;  and  therefore  I  say,  following  Lord 
Brougham's  observation,  that  that  thing 
which  Blagden  did  had  a  tendency  to  injure 
the  trust,  and  had  a  tendency  to  interfere 
with  his  duty  to  his  cestuis  qiie  trust, 

Mr.  Angus  is  not  before  the  Coui*t,  and 
I  can,  therefore,  make  no  decree  which  will 
affect  his  interests.  I  do  not  know  what 
Mr.  Blagden's  interest  in  the  partnership 
of  Blagden  &  Angus  is,  and  I  can  conse- 
quently only  declare  tliat  among  the 
assets  which  have  to  be  distributed  under 
the  trust  deed  of  the  14th  of  November, 
1870,  Mr.  Blagden's  interest  in  this  con- 
tract of  the  3rd  of  December,  1880,  must 
be  included. 

[His  Lordship  then  proceeded  to  direct 
that  the  action  should  be  amended  by 
making  it  on  behalf  of  all  the  creditors,  as 
well  as  of  the  plaintifis,  and  directed  an 
ordinary  account  under  the  trust  deed. 
The  costs  of  this  part  of  the  case  were  re- 
served until  after  the  taking  of  the  accounts, 
and  the  remaining  cost^  given  against  the 
plainti£&.] 

Solicitors — W.  B.  Styer,  for  plaintiffs ;  Bedford 
&.  Monier- Williams,  for  gas  company;  Burn 
&  Berridge,  for  Wallace;  Mercer  k  Mercer, 
for  trustees. 
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Will — Construction — Annuity —  Whether 
given/ree  of  Income-tax — "  DediuUionJ* 

A  testator  directed  his  trustees  to  stand 
possessed  of  his  residiuxri/  personal  estate, 
upon  trust,  by  and  out  of  the  income  thereof, 
to  2xty  to  his  widow  "  t/ie  clear  yearly 


sum"  of  1,000/. /or  life;  the  said  annuit$f 
"  to  be  paid  free  from  aU  deductions  and 
abatements  whatsoever  "  ; — Held,  t/uU  the 
words  of  the  gift  were  not  sufficierU  to 
entitle  t/ie  widow  to  have  the  income-tax 
paid  by  the  trustees  oiU  of  the  testatar^s 
residtmry  personal  estate. 

William  Leetham,  who  died  on  the  14th 
of  January,  1875,  by  his  will,  dated  the 
1st  of  September,  186i,  after  appointing 
two  pei'sons  executoi-s  and  trustees^  de- 
clared that  his  trustees  should  stand 
possessed  of  his  residuary  personal  estate, 
and  of  the  fimds  in  which  it  should  be 
invested  and  the  income  thereof,  upon 
trust,  by  and  out  of  the  said  income,  to 
pay  to  his  wife  "  the  clear  yearly  sum  of 
600/."  for  life,  if  she  should  so  long  re- 
main Ids  widow,  in  half-yearly  portions, 
but  if  she  should  mari'y  again,  then  the 
trustees  were  to  pay  her  during  her  life, 
for  her  sole  and  sepai*ate  use,  an  annuity 
of  100/.  in  lieu  of  the  annuity  of  6002., 
"  the  said  annuities  of  600/.  and  100/.,  as 
the  case  may  be,  to  be  paid  free  fix)m  all 
deductions  and  abatements  whatsoever"; 
and  subject  thei-eto  he  gave  and  bequeathed 
his  said  residuary  personal  estate  upon 
certain  trusts  in  favour  of  his  children. 

By  a  codicil,  dated  the  3rd  of  April, 
1869,  the  testator  revoked  the  appoint- 
ment of  one  of  the  executors  and  trustees 
appointed  by  the  will,  and  gave  and 
bequeathed  to  his  wife  an  annuity  of 
1,000/.  in  lieu  of  the  annuity  of  600/. 
given  to  her  by  his  will. 

This  was  a  suit  by  the  sole  executor  and 
trustee  of  the  will  against  the  widow  (the 
annuitant  named  in  the  will  and  codicil), 
and  the  eldest  son  of  the  testator,  praying 
that  the  trusts  of  the  \vill  might  be  carried 
into  execution,  and  the  real  and  personal 
estate  of  the  testator  administered  by  the 
Court. 

The  suit  now  came  on  on  fuiiiher  con- 
sideiution,  when  the  question  was  argued 
whethei-  tiie  widow  was  entitled  to  have 
the  income-tax  on  her  annuity  of  1,000/. 
IMiid  by  the  trustees  out  of  the  i*esidua]y 
astat«  of  the  testator,  or  ought  to  pay  it 
herself. 

IT.  W.  Karslake,  (2.C.,and  R,  B.  Davis, 
for  the  plaintifis. 
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Oraham  Hastings ,  Q,C.,  and  Curtis 
Pricey  for  the  annuitant. — The  annuity  to 
the  widow  is  free  of  income-tax.  Lord 
Zovatt  V.  The  Duchess  of  Leeds  (1),  In  re 
Bannerman;  Bannerman  v.  Youiig  (2) 
aod  Peareth  v.  Marriott  (3)  are  authorities 
in  pur  favour. 

lliey  referred  also  to  Ahadam  v.  Abadam 
(4),  Turner  v.  MuUineux  (5)  and  Festing 
V.  TayUyr  (6). 

Ncnrthmore  Lavyrence^  for  the  defendant, 
the  son. — ^This  annuity  is  suhject  to  in- 
oome-taz.  In  all  the  cases  which  can  be 
dted  against  me  the  words  "  tax  "  or 
**  taxes"  occurred,  and  the  ^ord  "de- 
duction "  was  construed,  by  the  association 
of  "  tax  "  or  "  taxes  "  with  it,  to  extend 
to  income-tax.  In  Lethhridge  v.  Thurlow 
(7)  the  Master  of  the  Rolls  said  that  in- 
come-tax was  not  properly  a  deduction, 
bat  a  charge  which  the  Legislature  imposed 
on  the  person  who  received  the  money. 
See  also  Ahadam  v.  Ahadam  (4)  and 
Sadler  v.  Richards  (8). 

[BLay,  J.,  referred  to  Floyer  v.  Bankes 

W.  Pearson,  Q.C.y  and  Borthwick,  and 
Davenport  and  Seaton,  for  other  parties 
in  the  i&me  interest. 

Oraham  Hastings,  Q,C.,  in  reply. — ^In 
this  case  the  testator  directs  his  trustees  to 
pay  to  his  wife  a  "  clear  "  yearly  sum,  and, 
as  was  said  by  Hall,  V.C,  in  In  re  Ban- 
nerman; Bannerman  v.  Young  (2),  if  the 
tmstees  deduct  income-tax  they  do  not  in 
&/Gt  pay  a  clear  sum.  Moreover,  as  the 
annuitant  was  the  wife  of  the  testator, 
there  was  no  other  deduction  except  in- 
come-tax to  which  the  annuity  could  be 
subject. 

Kat,  J. — There  are  two  classes  of 
oues  in  reference  to  this  question : — one, 
where  by  a  will  a  testator  gives  an  an- 
nnity,  and  then  directs  that  it  shall  be 

(1)  2  Dr.  &  S.  62  ;  31  Law  J.  Rep.  Chanc.  603. 

(2)  61  Law  J.  Rep.  Chanc.  449  ;  Law  Rep.  21 
Ch.  D.  106. 

(8)  61  Law  J.  Rep.  Chanc.  821. 

(4)  S3  Beav.  476 ;  33  Law  J.  Rep.  Chanc.  693. 

(6)  1  Jo.  Sc  H.  334. 

(•)  3  B.  &  S.  217,  236  ;  31  Law  J.  Rep.  Q.B. 
36;  32  ibid.  14. 

(7)  16  Beay.  334 ;  21  Law  J.  Rep.  Chanc.  638. 

(8)  4  Kay  Sc  J.  302. 

(8)  2  De  Gex,  J.  k  S.  306. 
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free  from  all  deductions  in  respect  of  any 
taxes,  &c.,  and  of  this  class  of  cases  the 
principal  examples  are  Festing  v.  Taylor 
(6),  a  decision  of  the  Exchequer  Chamber, 
Lord  Lovatt  v.  The  Duchess  of  Leeds  (1) 
and  In  re  Bannerman;  Bannerman  v. 
Young  (2).  In  all  these  cases  the  word 
"  deduction  "  was  construed  by  the  word 
'*  taxes  "  which  was  associated  with  it,  and 
it  seems  to  have  been  held  that  the  annuity 
was  to  be  paid  free  of  income-tax.  The 
other  class  of  cases  is  where  the  words  are 
"  to  be  paid  without  any  deduction,"  or 
"  free  from  legacy  duty  and  other  deduc- 
tions," and  in  those  cases  the  income-tax  was 
held  to  be  payable  by  the  annuitants,  be- 
cause it  seems  to  have  been  held  over  and 
over  again  that  income-tax  is  not,  properly 
speaking,  a  deduction,  and  there  must  be 
something  else  beside  the  word  "  deduc- 
tion" to  make  the  gift  of  an  annuity  free 
of  income-tax,  and  it  is  only  where  the 
word  "  deduction "  is  coupled  with  the 
word  "  taxes,"  or  there  is  some  other  in- 
dication that  it  was  meant  to  include 
income-tax,  that  it  is  so  construed.  Of 
this  second  class  of  cases  the  principal 
examples  are — Lethhridge  v.  Thurlow  (7), 
Ahadam  v.  Ahadam  (4),  Turner  v.  MuUi- 
nettx  (5)  and  Sadler  v.  Richards  (8).  I 
refer  for  a  moment  to  Turner  v.  MuUi- 
neux (5),  because  there  the  gift  was  in 
this  way  : — ^a  devise  to  trustees  upon  trust 
out  of  the  rents  and  profits  to  pay  to  the 
testator's  widow,  during  widowhood,  an 
annuity  of  350^.  "  free  from  income  or 
property  tax,  or  any  other  deductions," 
and,  after  a  declaration  that  it  was  to  be 
in  full  of  all  claims  for  dower,  there  was 
a  further  trust  out  of  the  rents  and  profits 
"  to  pay  to  each  of  the  testator's  daughters 
an  annuity  of  100^.  apiece,  to  be  paid 
free  from  all  deductions."  It  was  the  last 
words  which  had  to  be  construed,  and  the 
Vice-Chancellor  Wood  said  this: — "This 
Court  always  holds  that  income-tax  is  not 
a  deduction ;  but  here  the  testator  in  the 
first  instance  speaks  of  '  income  or  pro- 
perty tax  and  all  other  deductions,'  which 
explains  that  he  understands  the  word 
deductions  as  extending  to  income-tax." 
The  testator  afterwards  went  on  and  gave 
other  annuities  and  shortened  the  expres- 
sion in  the  last  gift  to  "  free  from  deduc- 
tion," and  the  YiceChanoellor  said :  " the 
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true  way  of  construing  the  will  is  not  to 
interpret  the  List  gift  .and  carry  back  that 
construction  of  the  word  *  deduction '  to 
the  earlier  clauses,  but  to  read  the  word 
throughout  in  the  sense  in  which  it  is  first 
used." 

In  other  words,  the  testator  had   by 
the  will  put  on  the  word  "deduction "a 
construction  which  evidently  shewed  that 
he  intended  it  to  include  income-tax,  and 
accordingly  it  was  held  that  income-tax 
was  included  in  the    subsequent    words 
"  free  from  all  deductions  "  and  "  free  from 
all  deduction."     There  is  one  other  case 
to  which  I  will  refer  specially  on-  this 
point,  which  is  that  of  Sadler  v.  Richards 
(8),  where  there  was  a  gift  by  will  upon 
trust  to  invest  as  therein  mentioned,  and 
the  trustees  were,  out  of  the  income  arising 
from  the  investments,  to  pay  the  annual 
sum  of  500^.,  "  free  from  legacy  duty  and 
other  deductions,''  to  the  testator's  wife 
during  her  life,  and  subject  thereto  to  apply 
the  income  for  the  benefit  of  his  children, 
and  the  Vice-Chancellor  Wood,  after  re- 
ferring to  Watty.  WaU (10)  and  Lethbridge 
y,  Thurlow  (7),  said,  "  without  going  into 
the  question  how  I  should  have  decided 
the   point  in  the    absence  of  those  au- 
thorities, I  must  hold  that  this  annuity  is 
subject  to  income-tax  under  the  recent 
Act"  (16  <fe  17  Vict.  c.  34),   "and   the 
tax  must  be  paid  out  of  the  annuity  itself." 
Now  in  this  case  the  words  are  not  quite 
like  those  I  have    read  from  those  two 
casea     The  question  is,  within  which  of 
the  two  classes  of  cases  the  gift  in  this 
case  comes.     The  gift  is  as  follows  :  [His 
Lordship  read  the  terms  of  the  will  as 
above  set  out  and  continued  :]     It  is  to  be 
observed  that  tliere  is  no  use  of  the  word 
"  tax "  or  anything  of  the  kind.     But  it 
was  contended  that  this  case  is  distinguish- 
able from  the  latter  class  of  cases,  for  the 
reason  that  the  annuity  is  given  by  the 
testator  to  his  wife  as  a  "  clear  yearly  sum." 
However,  if  income-tax  be  not  a  deduction 
but  a  payment  which  the  annuitant  has  to 
make  herself,  not  out  of  the  annuity,  but 
because  she  receives  the  annuity,  that  is, 
not  as  a  deduction,   then  I   do  not  see 
that  the  word  "  clear  "  carries  the  matter 
any  further.       If  income-tax    is   not   a 


deduction,    then  the  annuity    is  paid  to 
her  "  clear "   of   auv   deduction.      I    do 
not  think  it  is  expedient  for  Judges  to 
try  to  make  fine  distinctions  in  cases  of 
this  kind.     It  is  much  better  and  more 
beneficial  to  the  world  in  general  that  the 
broad  line  of  demarcation  should  be  ad- 
hered to  and  not  departed  from.     There- 
fore it  seems  to  me  that  this  case  comes 
within  the  latter    of  the  two  classes  of 
cases  to  which  I  have  referred,  it  being  a 
case  in  which  there  is  no  use  of  the  word 
"  tax,"  but  merely  a  direction  that  the 
annuity  shall  be  paid  "  free  from  all  de- 
ductions and  abatements,"  and  to  pay  a 
"  clear  yearly  sum."     I  confess  that  bat 
for  the  authorities  referred  to  I  should 
have  felt  a  little  more  difficulty  than  I  do, 
because  here,  the  annuity  being  given  to 
the  testator's  wife,  I  do  not  see  very  well 
what  the  direction  was  aimed  at,  unless  it 
was  at  the  income-tax.     The  widow  would 
not  have  to  pay  l^acy  duty,  therefore  the 
testator  could  not  mean  that.     It  is  pos- 
sible to    give    a  meaning    to    the  word 
"abatements,"  because  it  is  possible,  thou|^ 
not  likely  in  this  case,  that  the  income-tax 
might  not  be  enough  to  pay  the  annuity, 
and  the  word  "  abatements"  might  mean 
that  in   that  case  it  should  come  out  of 
capital.     But  it  seems  difficult  to  give  a 
meaning  to  the  word  "  deductions  "  when 
coupled  with  "  abatements  "  in  the  case  of 
an  annuity  to  a  wife.  I  cannot  help  think- 
ing that  it  Ls  very  possible  that  this  tes- 
tator, if  asked  what  he  meant  (supposing 
he  meant  anything),  would  have  said  that 
he  intended  it  to  refer  to  income-tax,  and 
that  it  should  be  paid  out  of  his  estate ; 
but,  without  speculating  on  what  the  tes- 
tator may  have  meant,  I  must  adhere  to 
the   rule  of   construction   laid  down   by 
decided  cases,  according  to  which   I  am 
not  at  liberty  to  treat  income-tfix  as  being 
a  deduction.     I  therefore  hold   that   the 
annuity  is  liable  to  the  income-tax — ^tbat 
it  was  not  given  free  of  it. 


Solicitors— Chester,  Urquhart,  Maybew  &  Hol- 
den,  agenta  for  Holden,  Sons  &  Hodgson, 
Hull,  for  plaintifiF ;  Bollit  &  Sons,  agents  for 
Bollit  k  Sons,  Hull,  and  A.  B.  Oldham,  for 
other  parties. 


(10)  15  Sim.  613;  16  Law  J.  Rep.  Chanc.  .S05. 
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Bacon,  V.C. 

1882. 
Nov. 

Sheriff— Fu  fa, — Wrongful  Seizure — 
Adion — Interpleader — Costs. 

On  the  20th  of  August  the  sheriff,  under 
a  fi.  fa,  against  A,  took  possession  of  B*8 
furniture  in  A* a  house.  Both  before  amd 
afUr  seizure  B  gave  formal  notice  to  the 
sheriff  that  the  furniture  was  his,  and  on 
the  23rd  issued  the  writ  in  this  action 
against  the  sheriff  for  an  injunction  and 
damages.  On  the  25^  of  August  the 
sheriff  issued  an  interpleader  summons, 
under  which  an  issue  was  directed  and 
an  order  made  for  the  sheriff  withdrawing 
from  possession  07i  payment  of  100/.  into 
Court.  The  sheriff  accordingly  withdrew 
from  possession  on  the  1st  of  September. 
Iffs  tUle  was  aftenoards  admitted  by  the 
judgment  creditor,  and  the  1001.  paid  out 
of  Court  to  B.  B  now  brought  this  action 
to  trial  against  the  sheHfffor  damages  and 
eosts : — ^Held,  thcU  the  sheriff  had  not  ex- 
ceeded the  scope  of  his  duty  in  retaining 
possession  tiU  ordered  to  withdraw  under 
the  interpleader  order,  and  thai  the  action 
vMtst  be  dismissed,  but  without  costs,  on 
the  ground  that  the  sheriff  might  have  ap- 
plied to  the  Judge,  under  the  interpleader 
order y  to  dispose  of  the  masters  in  question 
between  him  and  the  plaintiff. 

Tbifl  was  an  action  by  Herbert  Aylwin 
against  the  sheriff  of  Hertfordshire,  claim- 
ing damages  for  wrongful  seizure  and  de. 
tention  of  the  plaintiff's  furniture,  and  an 
injanction  to  restrain  the  sheriff  from 
sdling  the  same. 

The  facts  out  of  which  the  claim  arose 
were  aa  follows  : — On  the  9th  of  August, 
1881,  Maple  &  Co.  signed  judgment  in  the 
Queen's  Bench  Division  for  162/.  ISs.  6d. 
against  Gkorge  Aylwin,  and  on  the  15th 
of  August  issued  a  writ  of  fi.  fa.,  under 
which,  on  the  20th  of  August,  the  sheriff 
took  possession  of  certain  furniture  in 
Glady^s  Cottage,  Paddock  Road,  Bushey, 
where  George  Aylwin  and  his  wife  lived. 

The  furniture  in  question  was  claimed  by 
the  plaintiff  as  trustee  under  the  marriage 
settlement  of  Qeorge  Aylwin  and  his  wife, 
tod,  in  anticipation  of  the  intended  exe- 
eutbn,  the  solicitor  of  the  plaintiff  had 
Yoi;  52^— Geanc. 


given  formal  notice  in  writing  to  the 
dieriff  that  the  furniture  was  the  property 
of  the  plaintiff.  Further  notice  to  the 
same  effect  was  given  on  the  22nd  of 
August.  As  the  sheriff's  officer  refused  to 
withdraw,  the  plaintiff  issued  the  writ  in 
this  action  on  the  23rd  of  August,  and 
obtained  an  interim  injunction  from  Mr. 
Justice  Cave,  as  vacation  Judge,  restrain, 
ing  the  sheriff  from  selling,  and  served 
notice  of  motion  for  a  continuance  of  the 
injunction.  On  the  25th  of  August  the 
sheriff  issued  an  interpleader  summons,  in 
which  the  plaintiff  in  this  action  was 
claimant.  On  the  26th  of  August  the 
motion  for  an  injunction  wa&  ordered  to 
stand  over  till  the  31st.  On  the  29th  of 
August  the  interpleader  summons  came 
on  before  Mr.  Justice  Cave,  as  vacation 
Judge,  and  an  order  was  made  that  on 
payment  of  100/.  into  Court  by  the  plain- 
tiff the  sheriff  should  withdraw  and  an 
issue  be  tried  in  the  usual  way.  The 
order  continued,  "  And  it  is  further  or- 
dered that  the  question  of  costs,  and  all 
further  questions,  be  reserved  until  the  trial 
of  the  said  issue,  and  that  no  action  shall 
be  brought  against  the  sheriff  for  the 
seizure  of  the  said  goods.  No  further 
action  to  be  brought." 

The  100/.  was  paid  into  Court  on  the 
1st  of  September,  and  thereupon  the  sheriff 
withdrew  from  possession.  The  issue  under 
the  interpleader  order  was  afterwards  dis- 
posed of  between  the  parties.  Maple  <&  Co. 
admitting  the  claim  of  the  plaintiff  and 
paying  his  taxed  costs  of  the  issue,  and 
the  100/.  was  paid  out  of  Court  to  the 
plaintiff.  On  the  21st  of  December  the 
motion  for  an  injunction,  which  had  been 
ordered  to  stand  over  till  after  the  issue 
was  disposed  of,  was  brought  on,  and  was 
ordered  to  stand  to  the  hearing  of  the 
action.  On  this  occasion  the  plaintiff 
offered  to  take  immediate  judgment  in  the 
action  for  damages  and  costs.  The  defen- 
dant refused,  and  the  action  now  came  on 
for  trial. 

Marten,  Q.C,  and  Oswald,  for  the  plain- 
tiff.— The  sheriff  is  liable  for  wrongful 
seizure  and  detention.  Under  the  circum- 
stances, and  having  regard  to  the  notice 
which  was  given,  no  seizure  should  have 
been  made,  or  if  a  seizure  was  necessary  as 
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the  foundation  for  interpleader,  a  formal 
seizure  would  have  sufficed.  There  was 
no  excuse  for  possession  being  retained 
for  ten  days.  The  plaintiff  is  therefore 
entitled  to  an  enquiry  as  to  damages  and 
the  costs  of  the  action — Playfair  v.  Mu8' 
grove  (1)  and  Ash  v.  Dawnay  (2). 

The  action  is  properly  brought  against 
the  sheriff,  and  not  against  the  execution 
creditor — Smith  v.  Keal  (3). 

Horton  Smith,  ©.C,  and  Kenyan  Parker , 
for  the  defendant. — First,  the  Court  has  no 
jurisdiction  to  entertain  this  action.  An 
execution  is  a  proceeding  in  an  action,  and 
this  action  is  therefore  an  attempt  to  inter- 
fere with  proceedings  in  the  Queen's  Bench 
Division — Judicature  Act,  1873,  s.  24. 
sub-s.  5;  Wright  v.  Redgrave  (4).  Se- 
condly, in  any  case,  the  action  was  unne- 
cessary and  premature,  and  no  injunction 
would  have  been  granted — HiUiard  v. 
Hanson  (5).  The  sheriff  was  bound  to 
seize  before  he  could  interplead — Lea  v. 
Rosa  (6).  There  is  no  evidence  of  damage, 
or  that  the  sheriff  acted  otherwise  than  in 
the  ordinary  course  of  his  duty,  and  the 
action  ought  to  be  dismissed  with  costs. 
They  also  cited  Lewis  v.  Jones  (7). 

Marten,  in  reply. — This  division  has 
juiisdiction — Marsden  v.  Smith  (8)  and 
HiUiard  v.  Hanson  (5 ).  Wright  v.  Redgrave 
(4)  is  distinguishable,  as  there  the  inter- 
pleader summons  was  taken  out  before  the 
writ  in  the  Chancery  Division  was  issued. 
On  the  other  point  HUliard  v.  Hanson  (5) 
is  distinguishable,  as  there  no  written 
notice  was  given  to  the  sheriff,  and  the 
writ  was  issued  on  the  day  of  the  seizure. 
In  the  present  case  the  seizure  was  made 
on  the  20th,  and  the  writ  issued  only  on 
the  23rd,  and  the  interpleader  summons 
was  not  taken  out  till  the  25th.  The 
plaintiff  was  a  trustee,  and  was  bound  to 
protect  the  trust  estate  by  issuing  the  writ. 
The  interpleader  order  was  not  intended 


(1)  14  Mee.  &  W.  239;  16  Law  J.  Rep.  Exch. 
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(2)  8  Exch.  Rep.  237 ;  22  Law  J.  Rep.  Exch. 
50. 

(3)  51  Law  J.  Rep.  Q.B.  487;    Law  Rep.  9 
Q.B.  D.  340. 

(4)  Law  Rep.  11  Ch.  D.  24. 
(r»)  Law  Rep.  21  Ch.  D.  69. 

(6)  11  Exch.  Rep.  13. 

(7)  2  Mee.  &  W.  213;  6  Law  J.  Rep.  Exch.  61. 

(8)  Weekly  Notes,  J  877,  169. 


to    interfere  with    the  Chancery  action 
which  had  been  already  commenced. 

Bacon,  Y.C. — The  plaintiff  says  he  hu 
sustained  damage,  and  asks  for  an  in- 
junction. The  evidence  satisfies  me  that 
he  has  sustained  no  damage  whatever, 
and  the  injunction  is  beyond  oar  reach, 
because  that  part  of  the  case  is  otherwise 
disposed  of.  Now,  bearing  in  mind  the 
24th  section  of  the  Judicature  Act,  1873, 
and  what  the  Master  of  the  Bolls  is 
reported  to  have  said  in  the  case  which 
has  been  referred  to — Wright  v.  Redgrave 
(4) — though  I  do  not  rest  it  on  the  24th 
section,  and  do  not  forget  that  the  plaintiff 
as  owner  of  these  goods  had  a  right  to 
bring  an  action,  yet  I  do  say  that  the 
plaintiff  by  his  own  action  has  shewn  he 
has  no  right  to  sustain  the  injunction 
which  he  obtained  ex  parte,  and  that  he  has 
not  sustained  damage  for  which  the  sheriff 
is  responsible.  The  Interpleader  Act  was 
passed  for  the  protection  of  the  sheriff, 
and  affords  him  an  ordinary  means  of  pro- 
tecting himself  by  throwing  the  battle  on 
the  contending  parties.  That  is  what  the 
sheriff  did  here.  It  is  said  that  between 
the  20th  and  25th  there  was  a  delay,  for 
which  the  sheiiff  is  responsible.  It  can 
hardly  be  stated  seriously.  Notices  came 
in  on  the  sheriff,  and  he  did  what  he  was 
entitled  to  do.  By  an  interpleader  summons 
he  brings  it  before  the  Judge,  the  very 
Judge  who  gave  the  ex  parte  injunction. 
Exercising  tJ^e  authority  given  to  him,  the 
Judge,  liaving  the  whole  case,  the  in- 
junction, action  and  interpleader,  before 
him,  makes  this  order.  [His  Lordship  read 
the  material  part  of  the  order  and  con- 
tinued :]  I  say  that  order  settled  the 
whole  question  between  the  parties.  If 
the  plaintiff  had  piu^ued  the  order  he 
would  have  brought  the  consideration  of 
his  other  claim  before  the  Judge.  Instead 
of  which  he  takes  the  law  into  his  own 
hands.  Having  only  a  shadowy  claim 
against  the  sheriff  he  settled  with  Maple 
&  Co.,  receiving  from  them  the  costs  which 
had  been  incurred,  and  after  that,  because 
four  days  had  elapsed,  he  says  he  has  a 
right  to  sue  the  sheriff.  I  say — ^for  what  I 
The  sheriff  has  only  done  what  the  Act 
authorised  him  to  do.  He  has  availed 
himself  of  the  Interpleader  Act ;  he  has 
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pot  the  question  in  a  train  for  quick  settle- 
ment ;  and  the  parties  do  deal  with  it  and 
do  settle  it.  On  what  ground  can  I  say 
that  the  sheriff  has  behaved  wrongly  1 
The  parties  interested  settle  on  the  inter- 
pleader case.  The  sheriff  was  one  party  to 
the  litigation.  The  parties  settled  that 
by  themselves,  and  I  am  asked  to  give 
damages  because  the  sheriff  did  his  duty. 
Whether,  having  regard  to  the  Judicature 
Act,  this  action  could  be  sustained,  I  do 
not  decide^  but  what  the  Judge  in  effect 
said  was  this :  "There  is  a  serious  question 
between  you ;  that  shall  be  put  in  course 
of  ixuA  between  you,  and  I  will  settle  all 
othflrquestions  between  you.''  The  matter 
is  settled ;  the  costs  are  paid ;  and  yet  this 
action  is  brought  on,  in  which  I  am  asked 
to  give  an  injunction,  which  is  an  impossi- 
bility;  and  I  am  asked  to  direct  an  enquiry 
as  to  damages.  I  say  that  there  is  no 
ground  whatever  for  suggesting  that  the 
plaintiff  has  sustained  any  damages.  The 
ooly  question  is  as  to  costs.  The  plaintiff 
is  entitled  to  no  costs.  In  my  opinion  he 
has  pressed  on  the  matter  merely  to  get 
oovts.  On  the  other  hand,  I  can  give  the 
sheriff  no  costs,  because,  with  the  protection 
of  the  interpleader  order,  the  sheriff  might 
have  brought  this  matter  before  the  Judge 
who  made  the  interpleader  order,  and  have 
got  the  matter  disposed  of.  The  action 
will,  therefore,  be  dismissed  without  costs. 


Solicitors— A.  M.  Bradley,  for  plaintiff;  Paterson, 
Snow  &.  Blozam,  agents  for  Sworder  &  Long- 
more,  Hertford,  for  defendant. 


MICfiAELMAS  1882  io  MICHAELMAS  1883. 


107 


ON,  V.C.  1 

1882.       } 
r.  29,  30.  J 


CABLE  V,   MARKS. 


Bacon,  V.C. 

1882. 
Nov. 

Copyright — Cardboard  cut  to  imitate 
Piaure—"  Book^^—Copyright  Act,  1842 
(5  dt-  6  Vict,  c  U5),  *.  2. 

The  plavrUiff  claimed  copyriglu  in  a 
certain  book  with  a  picture  or  design 
regitiered  as  "  The  Christograph :  TJie 
ChrisUan's  Puzzle.  Suitable  for  all  sects 
md  denaminaHons.''    The  so-catted  book 


consisted  of  an  envelope,  on  the  outside  of 
which  the  title  was  printed,  and  inside 
which  was  enclosed— first,  a  piece  of  card- 
board, so  cut  that  when  held  up  to  the 
light  it  cast  a  shadow  resembling  the  welU 
known  picture  "  Ecce  Homo " ;  and, 
secondly,  a  slip  of  paper,  on  which  toere 
printed  some  lines  from  Longfellow,  which 
served  as  a  key  to  the  use  of  the  piece  of 
cardboard : — Held,  that  there  was  nothing 
in  the  so-called  book  which  could  be  the 
subject  of  copyright. 

This  was  an  action  to  restrain  the  in- 
fringement of  the  plaintiff's  copyright. 
The  plaintiff  by  her  statement  of  claim 
claimed  to  be  the  proprietor  of  a  subsist- 
ing copyright  in  a  certain  book  with  a 
picture  or  design  registered  as  ''The 
Christograph :  The  Christian's  Puzzle. 
Suitable  for  all  sects  and  denominations." 
The  so-called  book  consisted  of  an  enve- 
velope,  with  the  following  words  printed 
on  itie  outside:  '' Entered  at  Stationers' 
Hall.  Key  enclosed .  The  Christograph  : 
The  Christian's  Puzzle.  Suitable  for  all 
sects  and  denominations.  Every  family 
should  have  it.  Price,  with  key,  sixpence." 
This  envelope  contained — first,  a  piece  of 
cardboard,  so  cut  that  when  held  up  to 
the  light  it  cast  a  shadow  resembling  the 
well-known  picture  "  Ecce  Homo  " ;  and, 
secondly,  a  slip  of  paper,  on  which  were 
printed  the  following  lines  : 

"Where'er  the  shade  of  this  shall  fall. 
On  princely  dome  or  cottage  wall ; 
It  will  a  soft  resemblance  give 
Of  Him  who  died  that  all  might  live." 

The  plaintiff  allied  that  the  defendants 
had  printed  and  sold  ''  divers  copies  or 
imitations,  colourable  and  otherwise,  of  the 
said  book  and  picture  or  design,  or  a 
material  part  thereof,  under  the  name  of 
the  'Biblioscope  or  Shadowgraph'  and 
otherwise,"  and  claimed  an  injunction,  an 
account  of  profits,  and  damages. 

The  defendants  by  their  defence  denied 
that  the  plaintiff  was  the  proprietor  of 
"any  sulwisting  copyright  in  any  such 
book,  or  that  there  was  any  subsisting 
copyright  of  any  such  book,  or  that  there 
was  any  such  book."  The  defendants  ex- 
plained the  use  to  be  made  of  their  card, 
by  the  same  four  verses,  which  they  stated 
to  be  by  the  poet  Longfellow, 
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Hemming f  Q.C,  and  Oswald,  for  the 
plaintiff. — The  envelope  with  its  enclosures 
is  a  "  book  "  within  the  Copyright  Act,  5  & 
6  Vict.  c.  45.  s.  2.  It  is  immaterial  that 
it  is  not  stitched  like  a  hook -^Cle77ienti  v. 
Oovlding  (1) ;  or  that  the  letterpress  is  not 
original,  or  of  no  literary  value,  if  the  pic- 
ture or  design  with  which  it  is  associated 
be  original — Orcxe  v.  Newman  (2),  Maple 
V.  The  Junior  Army  and  Navy  Stores 
(3),  overruling  Cohbett  v.  Woodward  (4). 
There  is  novelty  in  the  plaintiff's  design 
of  representing  the  picture,  though  the 
picture  itself  be  well  known — Dicks  v. 
Brooks  (5)  and  Bradbury  v.  Hoiten  (6). 

Farwell,  for  the  defendants,  was  not 
called  on. 

Bacon,  V.C. — In  my  opinion  there  is 
no  ground  on  which  this  suit  can  be  main- 
tained. The  right  of  the  plaintiff  is 
founded  on  the  statute  which  has  been 
referred  to,  which  begins  with  the  recital, 
**  Whereas  it  is  expedient  to  amend  the 
law  relating  to  copyright,  and  to  afford 
greater  encouragement  to  the  production 
of  literary  works  of  lasting  benefit  to  the 
world  " ;  so  that  the  object  of  the  Act  was 
to  protect  a  literary  work,  though  a  single 
sheet  may  come  within  tiie  protection  of 
the  Act,  and  not  the  less  because  it  is  a 
single  sheet.  In  the  present  case  I  am 
asked  to  hold  that  the  subject  of  this 
action  is  a  liteiary  production,  that  it  is 
protected  under  the  statute.  The  only 
thing  that  is  registered  as  a  book  under 
the  statute  is  this : "  The  Christograph :  The 
Christian's  Puzzle.  Suitable  for  all  sects 
and  denominations.''  And  that  is  all  that  is 
registei-ed;  that,  therefore,  is  the  only 
thing  registered  as  a  book.  Nothing  is 
said  about  the  contents.  The  contents 
consist  of  a  card  representing  a  picture 
which  is  perfectly  notorious,  and  some 
verses  which,  but  for  a  great  name  to 
which  they  ai*e  attributed,  I  should  say 

(1)  11  East,  244. 

(2)  44  Law  J.  Rep.  Chanc.  298;  Law  Rep. 
11»  Eq.  623. 

(3)  A?ite,  p.  67 ;  Law  Rep.  21  Ch.  D.  369. 

(4)  41  Law  J.  Rep.  Chanc.  656 ;  Law  Rep. 

14  £q.  407. 

(5)  49  Law  J.  Rep.  Chanc.  812;  Law  Rep. 

15  Ch.  D.  22. 

(6)  42  Law  J.  Rep.  Ezch.  28 ;  Law  Rep.  8 
Exch.  1. 


were  of  a  very  doggerel  character^  ex- 
plaining the  use  to  bo  made  of  the  card. 
The  plaintiff  comes  and  says,  **  I  am  the 
author  of  a  literary  work  " ;  and  I  say  that 
this  is  not  a  literary  work :  she  in  the  in- 
ventor of  a  child's  trick,  and  she  pats  it 
into  an  envelope,  and  registers  the  title, 
and  nothing  else.  The  cases  which  have 
been  cited  do  not  apply  to  this  case.  In 
Grace  v.  Newm^an  (2)  the  stonemason 
who  published  a  book  of  designs  published 
a  literary  work ;  other  stonemasons 
could  go  to  the  book  and  learn  how  they 
could  employ  their  skill;  so  the  illus- 
trated catalogue  was  a  literary  produ^ion. 
But  the  thing  before  me  has  no  preffince 
to  be  a  literary  work,  or  to  novelty.  All 
the  world  may  copy  this  card,  and  write 
on  the  outside  how  it  may  be  operated 
on.  Neither  on  the  authority  of  any  of 
the  cases,  nor  under  the  words  of  the 
statute,  nor  looking  to  the  nature  of  the 
thing  itself,  can  it  be  said  that  the  defen- 
dant was  not  at  liberty  to  cut  out  a  simi- 
lar card  and  sell  it.  The  only  thing  he 
could  not  do  was  to  pretend  that  it  was 
the  card  of  the  plaintiff,  and  it  is  not  sug- 
gested that  he  has  done  so.  The  action 
must  be  dismissed  with  costs. 


Solicitors— Noon  &  Clarke,  for  plaintiff;  O.  J. 
Nutt  k  Co.,  for  defendants. 


Fey,  J.     ^ 

1882.    I  THE  ATTORNEY-GENERAL  V, 
Nov.  15,  20,  f   THE  ACTON  LOCAL  BOARD. 
21,  22.   J 

Public  Corporation  —  Local  Board — 
Easement — Sewage — Injunction  —  Public 
Health  Acts,  1848,  IS75— Local  Goventr 
ment  Act,  1868 — Metropolitan  GovemmerU 
Act,  1855. 

A  heal  board  was  restrained,  at  the  in- 
stance of  the  Metropolitan  Board  of  Works^ 
from  "  directing  or  authorising  "  the  dis- 
charge of  sewage  from  neto  houses  in  their 
district  hito  a  natural  watercourse  the 
lower  portimi  of  which  was  a  sewer  vested 
in  the  Metropolitan  Board  of  Works. 

Quiere,  wliether  a  local  board  com  compel 
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ihe  disconnection  toitJh  a  aewer  of  drains 
onos  aiUhorisedi 

In  this  action  the  Attorney-General 
sued  at  the  relation  of  the  Metropolitan 
Board  of  Works  to  restrain  the  Acton 
Local  Board  from  causing  or  permitting 
or  authonEing  sewage  to  flow  into  an  old 
watercourse  called  the  Stamford  Brook 
West  Branch,  so  as  to  cause  a  nuisance. 
The  action  was  dismissed  on  the  evi- 
dence so  far  as  it  related  to  nuisance. 
The  Metropolitan  Board  of  Works  also 
sued  as  co-plaintiffs,  on  the  ground  of 
private  daniage,  to  restrain  the  Acton 
Local  Board  ^m  ''  permitting  or  causing 
or  authorising  "  any  sewage  to  be  discharged 
through  the  Stamford  Brook  West  Branch 
into  the  Metropolitan  Main  Drainage  Sys- 
tem, and  for  damages.  At  the  bar  reUef 
in  respect  of  "  permitting  "  others  to  dis- 
diaige  sewage  was  given  up,  and  an  in- 
junction asked  to  restrain  the  defendants 
from  directing  or  authorising  the  dis- 
charge of  sewage.  The  damage  alleged 
was  in  increased  pumping  and  over- taxing 
of  pumps.  But  it  was  admitted  by  the 
plain  tiffs'  witnesses  that  the  additional 
expense  in  pumping  by  the  pi'esence  of 
the  Acton  sewage  was  not  large,  and  that 
any  overtaxing  of  pumi>s  was  due  to  storm 
water. 

Stamford  Brook  West  Branch  is  an 
old  watercourse,  the  upper  portion  of 
which  lies  in  the  parish  of  Acton.  The 
rest  of  its  course  is  in  Hammersmith 
parish,  where  it  joins  Stamford  Brook 
East  Branch ;  from  the  point  of  jimction 
the  united  stream  formerly  ciirried  the 
drainage  of  their  district  to  the  Thames 
at  Hammersmith  Creek. 

The  Metropolitan  Boai-d  of  Works 
were  incorporated  in  the  year  1855  by 
the  Metropolis  Management  Act,  1855. 
By  that  Act,  the  parish  of  Acton  was 
excluded  from,  and  the  parish  of  Hammer- 
smith was  included  in,  their  jurisdiction 
by  the  Act ;  and  among  other  sewers  for- 
merly vested  in  the  Metropolitan  Gom- 
miBsioners  of  Sewers  so  much  of  Stamford 
Brook  West  Branch  as  lies  in  the  paiish 
of  Hammersmith  was  vested  in  the  Metro- 
politan Board  of  Works. 

At  a  point  below  the  junction  of  the 
two    brancbeB  of  Stamford  Brook,    the 
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Metropolitan  Board,  as  part  of  the 
work  of  their  drainage  scheme  which 
was  commenced  in  1855,  constructed 
an  intercepting  sewer  by  which  (except 
in  time  of  excessive  rain)  the  whole 
of  the  sewage  and  water  from  Stam- 
ford Brook  West  Branch  is  taken  into  the 
Metropolitan  Main  Drainage  System,  a 
portion  of  the  sewage  passing  down  the 
Eastern  Branch  having  been  intercepted 
at  a  higher  point. 

The  defendant  board  were  constituted 
in  the  year  1868  under  the  provisions  of 
the  PubUc  Health  Act,  1848,  and  the 
Local  Government  Act,  1858. 

It  was  in  evidence  that  the  number  of 
houses  in  Acton  parish  had  continuously 
increased  from  1855  downwards  to  a  large 
extent,  and  a  large  number  of  the  new  houses 
had  a  drain  communicating  with  the  Stam- 
ford Brook  West  Branch. 

In  November,  1876,  the  Metropolitan 
Board  gave  the  Acton  Board  written 
notice  that  unless  they  were  prepared 
to  discontinue  the  passage  of  sewage 
fi'om  its  district  into  the  Main  Drainage 
of  the  Metropolitan  Boai-d  the  latter  Board 
would  forthwith  take  the  necessary  pro- 
ceedings to  enforce  such  a  discontinuance. 
In  July,  1877,  the  writ  in  this  action  was 
issued.  Issue  was  joined  in  January, 
1879.  Proceedings  wei'e  allowed  to  stand 
over,  pending  the  trial  and  appeal  in  the 
action  of  The  Metropolitan  Board  of 
Works  V.  The  London  and  North  Western 
Raihjoay  Company  (1). 

Cooksouy  Q.C.,  and  PouonaU,  for  the 
Metropolit^m  Board  of  Works. — We  can- 
not, after  the  cases  of  Glossop  v.  TheUeston 
Local  Board  (2)  and  Tlie  Attorney-General 
V.  Tlie  Dorking  Guardians  (3),  ask  for 
an  injunction  resti*aining  the  defendants 
from  permitting  the  individual  from  using 
the  drain  already  connected.  But  they 
will  be  restrained  from  taking  an  active 
step  to  inci-ease  the  burden  of  sewage  the 
Metropolitan  Works  have  to  deal  with — 

(1)  49  Law  J.  Rep.  Chanc  365  ;  Law  Rep.  H 
Ch.  D.  521  ;  50  I^w  J.  Rep.  Chanc.  409  ;  Law 
Rep.  17  Ch.  D.  246. 

(2)  49  Law  J.  Rep.  Chanc.  89;  Law  Rep. 
12  Ch.  D.  102. 

(3)  61  Law  J.  Rep.  Chanc.  686 ;  Law  Rep. 
20  Ch.  D.  696. 
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The  Metropolitan  Board  of  Works  v.  The 
Lo7ulo7i  and  North  Western  Railioay  Com- 
pany (1).  They  have  no  statutory  power 
either  to  commit  a  nuisance  or  interfere 
with  the  rights  of  others  outside  their 
district,  and  ai*e  in  the  same  position 
as  a  private  individual.  We  are  en- 
titled to  an  injunction  from  the  date  of 
notice,  or  at  any  i*ate  from  the  date  of  the 
writ,  and  damages  from  that  date — Smith 
V.  Day  (4). 

The  Court  will  not  consider  in  granting 
the  injunction  the  inconvenience  of  the 
defendants  and  their  constituents,  who 
are  participea  criminis ;  it  is  for  the  wrong- 
doer to  find  a  remedy — The  Attorney- 
General  V.  The  Birmingham  Corpora- 
tion (5)  and  The  Attorney-General  v.  The 
Cohuy  Hatcfi  Asylum  (6).  The  fact  that 
the  increase  of  sewage  is  gradual  is  no 
reason  for  not  granting  an  injunction. 

The  defence  of  laches  cannot  be  raised 
against  such  a  body  as  the  plaintiffs — The 
Staffordshire  and  Worcestershire  Canal 
Company  v.  The  Birmingham  Canal  Navi- 
gation Company  (7). 

E.  K.  Karslake,  Q,C.,  W,  W,  Karslake, 
Q.C.f  and  FoUard,  for  the  defendants. — 
The  plaintiffs,  by  intercepting  the  course 
of  the  stream,  the  natui*al  drainage  of  the 
district,  have  taken  on  themselves  the 
burden  of  dealing  with  it.  The  inhabi- 
tants have  a  prescriptive  right  to  drain 
into  the  brook.  The  Act  of  1855  casts  on 
the  Metropolitan  Board  the  burden  of 
disposing  of  the  sewage  in  Stamford 
Brook.  The  defendants  are  a  public  body 
who  have  by  the  Public  Health  and  Local 
Crovemment  Acts  the  duty  cast  on  them 
of  getting  rid  of  the  sewage  of  theii*  district, 
and  cannot  be  restrained  &om  putting  it  into 
the  natural  watercourse — Th^  Newington 
Local  Board  v.  The  CottingJmm  Local 
Board  (8).  Therefore  the  case  of  TJi^  Me- 
tropolitan  Board  of  Works  v.  The  London 
and  North  Western  Railway  Company 
(1)  does  not  apply.     No  injunction  will 

(4)  Law  Rep.  13  Ch.  D.  661. 

(5)  4  Kay  &  J.  528. 

(6)  38  Law  J.  Rep.  Chanc.  266 ;  Law  Rep.  4 
Chanc.  146. 

(7^  35  Law  J.  Rep.  Chanc.  757 ;  Law  Rep.  1 
E.  &  Ir.  App.  254. 

(8)  18  Law  J.  Rep.  Clianc.  'J26;  Law  Rep.  12 
Ch.  D.  725. 


be  granted  in  respect  of  a  matter  causing 
such  trilling  damage  as  is  proved. 

If  an  injunction  can  be  granted  in 
respect  of  the  futui-e  no  injunction  will  be 
granted  in  respect  of  the  houses  actually 
connected  against  the  defendants,  because 
the  defendants  have  no  power  to  stop  the 
connection  of  houses  with  the  sower 
which  they  have  once  authorised — The 
Attorney-General  v.  The  Dorking  Guar- 
dians (3) ;  because  the  plaintiffs  have  been 
negligent  in  not  coming  sooner,  and  be- 
cause of  the  public  inconvenience  and 
danger  that  would  be  occasioned  by  dis- 
connecting the  drains  of  the  houses  now 
occupied. 

Cookson,  Q.C.f  in  reply,  gave  up  the 
claim  for  an  injunction  relating  to  acts 
done  before  the  trial. 

Fry,  J.  (after  holding  that  no  incre- 
ment of  nuisance  had  been  shewn  between 
1866  and  the  issue  of  the  writ),  said — The 
result,  therefore,  is  that  the  plaintiffii 
fail  both  with  regard  to  the  permission 
and  with  regaixi  to  the  creation  of  a 
nuisance,  and  the  action  must  be  dismissed, 
.so  far  tis  it  seeks  the  relief  mentioned  in 
the  first  paragraph  of  the  statement  of 
claim,  with  costs  to  be  paid  by  the  relators. 

The  next  question  arises  with  r^;ard  to 
the  sewers  or  di-ains  which  have  been 
made  by  the  defendant  board  since  they 
have  come  into  existence.  There  are  ad- 
missions contained  in  the  answer  and  in 
the  evidence  which  was  given  before  me 
which  satisfy  me  of  that  which  has  not 
been  denied — namely,  that  they,  in  pur- 
suance of  their  duty,  as  they  considered, 
caused  or  directed  or  authorised  the  con- 
struction of  drains  from  houses  which  have 
been  newly  erected  into  this  brook. 

Further  than  that  they  claim  the  right 
to  continue  to  cause  drains  to  be  made  to 
the  West  Branch.  They  allege,  and  Mr. 
\V.  Karslake  has  argued,  that  the  inhabi- 
tants of  Acton  have  a  right  by  prescrip- 
tion to  drain  into  this  sewer.  It  appears 
to  me  that  such  a  suggestion  would  clearly 
be  bad.  It  appeal's  to  me  that  there  is  no 
evidence  tendered  on  which  I  could  come 
to  the  conclusion  that  there  is  any  sucli 
pi^esciiption.  It  appeal's  to  me  that  there 
is  no  evidence  by  which  I  can  conclude 
that  thci-o  is  any  legal  custom  authorising 
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such  a  dramage.  Those  persons  who  have 
dndns  made  and  who  have  used  them  for 
the  period  of  prescription  cannot  be  in- 
terfered with.  Other  individuals  living 
in  Acton  who  have  no  prescriptive  right 
have  done  so,  according  to  the  evidence 
before  me,  not  under  any  prescriptive  right 
or  anj  custom.  The  loced  board,  there- 
fore, unless  restrained,  will  continue  to 
increase  the  sewage  flowing  into  the  West 
Branch  sewer. 

Then  arises  the  enquiry  whether  the 
sewage  which  they  have  so  caused  to  flow 
into  it,  and  which  they  threaten  and  in- 
tend to  cause  in  future  to  flow  into  it,  is 
sewage  which  they  are  entitled  to  require 
the  plaintiff  board  to  dispose  of.  Now  it 
has  been  argued  that,  under  the  Act  of 
1855,  the  b^urd  were  bound  to  dispose  of* 
this  sewage — I  say  nothing  with  regard 
to  sewage  existing  in  the  year  1855  -I 
say  notlung  with  regard  to  sewage  flowing 
from  houses  as  to  which  there  is  any 
question  of  prescriptive  right;  but  I  am 
unable  to  find  anything  in  the  statute 
which  casts  upon  the  plaintiffs  the  burden 
of  disposing  of  such  sewage  as  the  in- 
habitants of  Acton  may  think  fit  to  create 
by  building  houses  after  the  Act  of  1855. 
It  is  all  the  more  important,  because  the 
Legislature  has  thrown  upon  the  plaintifls 
the  burden  of  disposing  of  all  the  sewage 
within  their  district,  and  of  preventing 
its  flowing  into  the  Thames.  K,  there- 
foce,  up  to  1855  they  had  no  right  to 
throw  dieir  drainage  into  this  sewer,  and 
have  the  right  to  do  so  by  force  of  the 
Act,  the  result  is  that  they  are  at  liberty 
and  have  the  right  to  put  their  sewage  in 
the  position  which  casts  the  burden  on 
the  plaintiffs  of  preventing  its  going  into 
the  Thames. 

Tl  Now  what  the  plaintiffs  have  done  is 
this — ^they  have,  in  pursuance  of  their 
dntyy  intercepted  the  brook  in  question  at 
two  points.  It  is  needless  to  go  into  the 
details  and  character  of  the  works,  but  the 
effbct  of  those  interceptions  has  been  to 
carry  as  far  as  they  can  the  whole  of  the 
sewage  to  the  East  and  West  Branch  parallel 
to  the  Thames,  and  to  carry  all  the  storm 
water  which  they  can  in  the  same  direction, 
leaving  only  ^he  surplus  storm  water  to 
flow  into  the  Thames.  There  is  plainly, 
tfaeigBforey   an  increased    burden    thrown 
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upon  the  plaintifls  by  every  increase  of 
sewage  passing  into  this  brook.  I  have 
ali'eady  said  it  appears  to  me  that  there 
is  nothing  in  the  statute  which  throws  on 
the  plaintifls  any  such  increased  burden. 

It  has  been  said  that  if  the  Act  of  1855 
did  not  authorise  this,  the  Act  of  1848, 
or  the  Act  of  1858,  or  the  Act  of  1875, 
under  which  the  defendants  have  been 
constituted  to  act,  authorises  them  to  do  so. 
In  my  judgment  there  is  no  justification 
for  such  a  contention.  I  consider  it  well 
established  that  boards  of  health  are  bound 
to  perform  their  statutory  duties  without 
injury  to  their  neighbours.  They  cannot 
create  a  nuisance  affecting  a  neighbour; 
they  cannot,  in  my  judgment,  cast  upon  a 
neighbour  a  greater  burden  than  he  is 
bound  to  bear.  I  am,  therefore,  driven  to 
this  enquiry  :  Irrespective  of  statute,  can 
the  owner  of  land  on  the  higher  part  of  a 
stream  cast  upon  the  owner  of  land  in  the 
lower  part  of  a  stream  the  burden  of  dis- 
posing of  a  greater  amount  of  sewage  than 
by  prescription  has  flowed  into  it  %  That 
point  appears  to  me  to  have  been  decided 
by  the  Lords  Justices  in  the  case  of  The 
Metropolitan  Board  of  Works  v.  The 
London  and  North  Western  Railway  Covi- 
pany  (1).  Lord  Justice  James  said  :  '*  On 
the  facts  it  is  quite'  clear  there  were  no 
such  prescriptive  rights  as  were  allied. 
If  a  man  has  an  artificial  drain  or  sewer 
by  which  he  drains  anything,  either  water 
or  sewage,  into  his  neighbour's  lands,  he 
cannot  use  that  drain  so  as  to  drain  another 
close  or  another  house.  It  seems  to  me 
impossible  to  suppose  that  there  is  anything 
in  the  English  law  to  say  that  a  man  has 
the  right  to  pour  in  as  much  sewage  water 
as  can  come  from  anywhere,  limited  only 
by  the  size  of  the  particular  drain."  Lord 
Justice  Cotton  expressed  the  same  view. 
He  s  lid  :  "  Thei'e  is  no  authority  given  by 
the  Act  to  do  it" — that  is,  to  increase  the 
sewage — ''  and  according  to  the  general 
law  they  have  no  right  to  throw  any  bur- 
den on  their  neighbours  unless  by  contract, 
which  in  this  case  does  not  exist,  or  by 
long  user — that  lb  to  say,  by  prescription — 
which  does  not  exist  here.  In  my  opinion 
the  plaintiffs  are  right,  and  the  appeal 
must  be  dismissed."  Lord  Justice  Lush 
entirely  agreed  with  that  decision. 

The  plaintiffs,  therefore,  are  right,  in  my 
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judgment,  in  saying  that  they  arc  not 
liable  to  any  greater  burden  of  sewage 
than  that  of  those  persons  who  have  a 
prescriptive  right  to  throw  it  into  the 
brook.  But  then  arises  this  point :  The 
plaintifis  have  not  shewn  to  me  any  sub- 
stantial damage  resulting  from  an  increase 
of  the  sewage  thrown  into  the  West  Brook 
or  the  East  Brook.  According  to  the  evi- 
dence of  Sir  Joseph  Bazalgette,  the  real 
annoyance  and  burden  of  which  the  plain- 
tifik  complain  is,  that  by  reason  of  the 
foul  state  of  the  brook  they  have  been 
bound  to  cover  it  over,  and  that  by  reason 
of  the  storm  water  collected  in  Acton 
flowing  along  the  intercepted  sewer,  the 
plaintifls  pumping  operations  are  burdened, 
and  at  certain  times  overtaxed.  I  have, 
therefore,  to  enquire  whether  in  this  case 
there  has  been  such  substantial  damage 
proved  where  the  right  is  involved  that  I 
ought  to  grant  an  injunction.  In  many 
cases  I  probably  should  think  myself  not 
bound  to  grant  an  injunction ;  but  in  the 
present  case  I  confess  myself  bound  to  do 
so,  and  for  this  reason,  that  not  only  do  the 
defendants  insist  on  their  right  to  maintain 
the  sewer  that  they  have  ali>Bady  caused  to 
be  constructed,  but  they  insist  upon  a 
right  in  future  to  construct  other  drains, 
which  they  say  they  are  authorised  to  do 
by  the  prescriptive  title  of  the  inhabitants 
of  the  district  over  which  they  preside. 
It  appears  to  me,  therefore,  that  they  insist 
not  only  on  maintaining  the  wrong  which 
they  have  committed,  but  they  insist  on  a 
right  to  do  increased  wrong  in  future. 
That  is,  in  my  judgment,  a  circumstance 
which  I  must  have  regard  to,  and  I  think 
that  compels  me  to  grant  an  injunction. 
I  therefore  must  pronounce  an  injunction 
restraining  "  the  defendants,  their  servants 
and  agents,  from  causing  or  authorising  any 
sewage  or  drainage,  or  other  foul  or  ex- 
crementitious  matter,  to  flow  or  pass,  or 
be  poured  or  discharged  by  or  through 
Stamford  Brook  West  Branch  or  other- 
wise, either  directly  or  indirectly,  into  the 
Metropolitan  Main  Drainage  System  or 
any  sewer  vested  in  the  plaintiffs."  In 
other  words,  I  grant  an  injunction  accord- 
ing to  the  second  claim,  omitting  the  words 
"  permitting  or." 

The  plaintiffi)  ask  for  a  further  injunc- 
tion.    They  have  asked  me  to  i^estrain  the 


defendants  from  permitting  sewage  to 
pass  into  the  West  Branch  through  any 
sewers  or  drains  constructed  or  aa- 
thorised  by  the  defendants  after  the  notice 
in  1876.  In  my  opinion  I  ought  not  to 
grant  any  such  injunction.  It  appears  to 
me  that  the  plaintiffs  have  not  been  over 
diligent  or  over  active  in  the  assertion  of 
their  rights.  They  must  have  known,  I 
think,  some  time  before  1876,  that  the 
local  board  was  carrying  on  operations. 
They  followed  up  their  notice  by  an  action 
begim  some  eight  months  afterwards,  and 
their  action  having  begun  in  1877,  has 
not  since  been  brought  on  for  trial  until  a 
few  days  ago.  The  reason  given  is  that 
the  plaintiffs  preferred  to  wait  the  de- 
cision of  the  case  pending  between  them- 
selves and  the  London  and  North- Western 
Railway  Company.  It  is  quite  true  that 
the  defendants  might  have  driven  the 
plaintiffs  on.  In  a  general  way  the  Court 
looks  at  things  as  they  stood  at  the  date 
of  the  writ ;  but,  in  the  present  case,  to 
grant  tlie  injunction  asked  for  would 
be  attended  with  most  serious  conse- 
quences, because  it  would  require  the  de- 
fendants to  stop  up  all  the  drains  or  sewers 
which  have  been  made  from  houses  in 
Acton  ever  since  November,  1876.  Those 
houses,  according  to  the  evidence  before 
me,  are  very  numerous.  It  appears  to  me, 
on  the  balance  of  convenience  and  incon- 
venience, and  bearing  in  mind  that  there 
is  no  substantial  damage  shewn  to  have 
accrued  to  the  plaintiflfe,  that  I  should  be 
doing  wrong  in  granting  such  an  injunc- 
tion. Further  than  that,  I  am  by  no 
means  clear  that  the  defendants  have  the 
power  to  stop  up  a  drain  which  they  have 
once  authorised  and  directed.  I  observe 
that  the  Master  of  the  Rolls  expressed 
that  view  in  the  case  of  The  Attorney^ 
General  v.  The  Guardians  of  Dorking  (3). 
Therefore  on  that  ground  also  I  should 
hesitate  very  long  before  I  granted  the 
injunction  which  is  sought  on  that  part  of 
the  case.  [His  Lordship  then  dealt  with 
the  alleged  acquiescence  on  the  part  of  the 
plaintiffs,  holding  that  the  objection  foiled, 
and  continued  :]  There  remains  one  ques- 
tion with  regard  to  the  costs,  so  &r  as  I 
have  not  already  disposed  of  them.  It 
appears  to  me  that  I  must  give  those  to 
the  plaintiffs,  witli  a  certain  exception.    I 
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think  the  costs  have  been  considerably 
increased  by  the  contention  originally  i*aised 
by  the  pleadings  that  the  defendants  ought 
to  be  restrained  from  "  permitting.''  There- 
fore what  I  propose  to  do  is  to  give  the 
costs  of  the  action  other  than  those  I  have 
already  dealt  with  to  the  plaintifife,  de- 
ducting 50/.  to  save  a  painful  division  of 
the  ooets  in  taxation. 


Solicitors— B.  Ward,  for  the  Metropolitan  Board 
of  Works;  Hemsley  k  Hemsley,  for  defen- 
dants. 
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Bakkbuptcy. 
Jbbsel,  M.R 
Brbtt,  L.  J.      I    Bx  parte  bolland  ;  in  re 
Cotton,  L.  J.   i  ropeb. 

1882. 
July  27. 

Bill  ofSaie — Statement  of  Consideration 
— Affidavit  filed  on  Registration — '*  Attes- 
tation**— Explanation  hy  Solicitor — BiUs 
of  Sale  Act,  1878  (41  dc  42  Vict.  c.  31),  m. 
8  and  10. 

7%e  consideration  for  a  bill  of  sale  was 
stated  to  be  **  2,000/.  to  the  mortgagor  paid 
by  the  mortgagee  immediately  before  the 
execution  of  these  presents.''  The  grantor 
awed  the  grantee  2,000/.,  tlie  balance  of 
2,500/.  purchase-money  for  a  leasehold 
brewery.  He  had  paid  him  500/.  in  cash, 
and  had  given  him  the  biU  of  sale  for  the 
balance^  and  this  was  accepted  by  the 
grantee  in  payment : — Held,  tluU  the  con- 
sidercUion  was  truly  stated  in  the  deed. 

The  affidavit  filed  on  the  registration  of 
a  bill  of  sale  need  not  state  that  before  the 
execution  of  the  deed  its  effect  uxis  ex- 
plained to  the.  grantor  by  the  attesting 
solicitor. 

In  October,  1879,  A.  W.  C.  Roper  oon- 
tnieted  to  purchase  a  brewery  for  2,750/. 
from  O.  Booth.  Of  this  purchaise-money 
Bqper  was  able  to  pay  only  760/.  in  cash. 
On  completion  of  the  purchase,  500/. 
md  to  Booth  and  250/.  to  one  Pearson 
Vol.  52.— Cuaho. 


who  had  been  instrumental  in  bringing 
about  the  sale,  and  a  mortgage  over  the 
brewery  and  stock-in-trade  and  after- 
acquired  property  was  given  by  Koper  to 
Booth  for  the  balance  of  the  purchase- 
money,  2,000/.  The  mortgage,  which  was 
dated  the  22nd  of  October,  1879,  contained 
a  recital  that  the  mortgagee  **  had  agreed 
to  lend  **  the  mortgagor  2,000/.,  and  was 
expressed  to  be  made  ''  in  consideration  of 
the  sum  of  2,000/.  to  the  mortgagor,  paid 
by  the  mortgagee  immediately  before  the 
execution  of  these  presents."  The  receipt 
clause,  signed  by  the  mortgagor,  also  pur- 
ported to  be  for  2,000/.,  **  paid  to  me  on 
the  execution  thei-eof." 

This  mortgage  was  duly  executed  as  a 
bill  of  sale,  the  attestation  clause  stating 
that  before  the  execution  the  effect  had 
been  explained  to  the  grantor  by  C.  £. 
Lake,  the  attesting  solicitor.  The  affidavit 
filed  on  r^istration  was  made  by  C.  E. 
Lake,  who  deposed  to  the  correctness  of 
the  copy  mortgage,  and  of  every  attestation 
and  execution  thereof,  and  that  it  was 
given  on  the  day  it  bore  date ;  that  he  was 
present  and  saw  Boper  sign  and  execute 
the  deed ;  and  that  **  the  name  0.  £.  Lake, 
set  and  subscribed  as  the  witness  attesting 
the  due  execution  of  the  said  mortgage," 
was  in  the  deponent's  hand-writing,  and 
that  he  resided  at  Stockport,  and  was  a 
solicitor  of  the  Supi*eme  Court;  but  did  not 
otherwise  state  that  before  the  execution 
of  the  deed  the  effect  had  been  explained 
by  the  deponent  to  Roper. 

On  the  7th  of  August,  1880,  Roper  filed 
a  petition  for  liquidation  in  the  Liverpool 
County  Court. 

The  trustee  contended  that  the  bill  of 
sale  was  void  as  against  him — first,  be- 
cause the  consideration  was  not  truly 
stated;  secondly,  because  there  was  no 
verification  on  oath  of  the  fact  that  the 
effect  of  the  bill  of  sale  had  been  explained 
to  the  grantor  pi-eviously  to  its  execution. 
The  County  Court  Judge  held  the  second 
objection  fatal. 

The  bill  of  sale  holder  appealed. 

Winslow,  Q.C.,  and  S.  Taylor y  for  the  ap- 
pellant.— The  consideration  is  truly  stated, 
just  as  it  would  have  been  done  on  any 
ordinary  mortgage,  and  that  is  enough — 
Ex  parte  The  National  Mercantile  Bank; 
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in  re  Haynea  (1).  The  fact  that  no  money 
actually  passea  between  the  parties  at  the 
time  is  immaterial — The  Credit  Company 
V.  PoU  (2). 

The  requirements  of  the  Bills  of  Sale 
Act,  1877,  section  10,-  have  been  complied 
with.  Mr.  Lake  was  present,  and  the 
deed  was  duly  "  attasted  "—Hill  v.  Kirk- 
wood  (3),  Ex  parte  The  National  Mercan- 
tile Bank  (1),  Seal  v.  Claridge  (4),  Ford 
V.  Kettle  (5)  and  Sharp  v.  Birch  (6). 

Horton  Smith,  Q»C.,  and  Walton,  for  the 
respondent. — No  part  of  the  2,000Z.  passed 
between  these  parties  when  this  mortgage 
was  given;  therefore  the  consideration 
money  is  not  truly  stated.  Ex  parte  The 
National  MercamtUe  Bank  (1)  has  been 
commented  on,  and  qualified  by  Ex  parte 
Firth  (7),  Ex  parte  Rolph  (8)  and  Hamilton 
V.  Chaine  (9). 

The  affidavit  of  the  attesting  solicitor 
does  not  state  the  fact  that  the  bill  of  sale 
was  explained  to  the  grantor  previously  to 
its  execution.  They  referred  to  Conelly 
V.  Steer  (10)  and  Sharp  v.  Birch  (6). 

Bacon,  C.J.  (on  June  26, 1882).— Two 
points  have  been  argued.  The  first  is  the 
consideration,  which  is  of  vital  importance 
in  all  bills  of  sale  cases,  the  object  of  the 
Legislature  being  to  protect  the  creditors 
against  any  sham  transactions,  or  any  con- 
trivance between  debtors  and  creditors  by 
which  the  consideration  may  seem  to  have 
passed,  but  which  has  not  in  fact  passed, 
and  thcrefoi^  there  is  no  consideration. 
The  policy  of  the  law  requires  that  the 
consideration  sliall  be  stated.     Well,  has 

(1)  49  Law  J.  Rep.  Bankr.  62 ;  Law  Rep.  15 
Ch.  D.  42. 

(2)  60  Law  J.  Rep.  Q.B.  106;  Law  Rep.  6 
Q.B.  D.  295. 

(3)  28  W.  R.  368. 

(4)  60  Law  J.  Rep.  Q.B.  316;  Law  Rep. 
7  Q.B.  D.  616. 

(6)  61  Law  J.  Rep.  Q.B.  668;  Law  Rep.  9 
Q.B.  D.  139. 

(6)  51  Law  J.  Rep.  Q.B.  64  ;  Law  Rep.  8  Q.B. 
D.  111. 

(7)  51  Law  J.  Rep.  Chanc.  473;  Law  Rep.  19 
Ch.  D.  419. 

(8)  51  Law  J.  Rep.  Chanc.  88;  Law  Rep  19 
Ch.  D.  98. 

(9)  60  Law  J.  Rep.  Q.B.  456 ;  Law  Rep.  7 
Q.B.  D.  1  ;  319. 

(10)  60  Law  J.  Rep.  Q.B.  326 ;  Law  Rep.  7 
Q.B.  D.  620. 


that  requisition  been  complied  with  in  this 
case  1  The  debtor  and  Booth,  by  the  in. 
tervention  of  a  third  person  (Mr.  Pearson^ 
agree  on  the  purchase  of  certain  land  ana 
chattels ;  the  debtor  agrees  to  the  pnce,  and 
the  price  is  fixed.  It  is  a  purchase  of  the 
land  and  movable  property  by  Boper  from 
Booth,  and  he  was  to  pay  2,500^.  to  Booih 
for  it  (2601,  bonus,  which  was  to  be  re- 
ceived by  Mr.  Pearson,  has  nothing  what- 
ever to  do  with  it).  The  conveyance  ia 
prepared  and  executed  by  the  vendor,  and 
the  money  Ls  due  to  him.  When  it  is  said 
that  this  case  is  distinguished  from  that  of 
Ex  parte  The  National  Mercantile  Bank 
(1),  because  there  was  a  pre-existing  debt 
in  that  case,  I  do  not.  agree.  Boper  had 
not  paid  a  shilling  of  the  2,000^.  j  he  had 
not  the  means  of  doing  so,  but  procured 
the  means  of  paying  the  2,500^.  by  exe- 
cuting a  mortgage  for  2,000^.,  and  the  con- 
sideration was  fairly  stated. 

As  I  understand  the  case  there  waa 
2,500Z.  due  from  Roper  (to  Booth)— 5001 
was  paid,  and  2,000/.  remained,. for  which 
2,000/.  Booth  had  a  lien  on  the  whole 
property ;  and  although  he  executed  a  deed 
of  conveyance,  he  could  not  be  deprived  of 
it.  Boper  desired  to  possess  the  property, 
and  he  possesses  it  by  means  of  executing 
a  mortgage  for  2,000/.  There  is  a  plain 
clear  consideration  clearly  stated,  just  in 
itself — no  sham — no  such  circumstances  as 
remained  on  my  mind  in  the  case  of  JSso 
parte  Th^  National  Mercantile  Bank  (1), 
where  I  was  overruled  by  the  Court  of 
Appeal.  I  considered  that  to  be  a  sham. 
I  think  I  talked  of  it  as  a  comedy,  and  I 
should  not  like  to  withdraw  that  expres- 
sion of  opinion,  notwithstanding  the  hand- 
ling that  tlie  case  received  in  another  Court. 
It  has,  however,  no  sort  of  resemblance  to 
this  case.  The  estate  to  be  sold  remains 
Booth's  until  he  gets  the  mortgage,  and  Uie 
mortgage  was  the  consideration  for  parting 
with  the  estate.  In  my  opinion,  therefore^ 
there  is  a  perfectly  clear  consideration,  a 
true,  a  jast  and  a  lawful  conaiderationi 
clearly  and  properly  expressed  in  the  deed 
of  mortgage. 

The  other  point  is  on  the  statute,  as  to  the 
attestation  clause.  On  that,  speaking  with 
great  deference  of  all  the  decisions  referred 
to,  I  have  no  true  guide  except  the  words  of 
the  Act  of  Parliament,  which  for  publio 
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Rr  partf  Bollnnd  ;  in  re  Roper  (App.),  Banhr. 

They  also  refen'ed  to  Sharp  v.  Birch  (6) 
and  Ex  parte  Carter  (12). 

Winalow^  Q.G»,  and  S,  Taylor,  for  the 
respondent,  were  not  called  upon. 

Jessel,  M.R. — I  think  that  both  the 
points  taken  are  untenable,  and  that  they 
are  covered  by  previous  decisions. 

As  to  the  first  point,  the  question  is, 
what  is  the  meaning  of  the  '^  consideration  " 
for  a  deed )  All  that  the  Act  says  is  that 
the  bill  of  sale  shall  *'  set  forth  the  con- 
sideration "  for  which  it  was  given.  The 
consideration  stated  in  the  present  case  is 
*'  2,000/.  to  the  mortgagor  paid  by  the 
mortgagee  immediately  b^ore  the  execution 
of  these  presents. ''  The  question  is,  what 
do  these  words  mean,  having  regard  to  the 
facts)  The  grantor  owed  the  grantee 
2000/.,  the  balance  of  2,500/.  purchase- 
money  for  a  leasehold  brewery.  He  hsid 
paid  Jhim  500/.  in  cash,  and  had  given  him 


the  attestation,  it  is  something  prior  to  the 
attestation.  Then  section  10  goes  on  to 
say  that  an  affidavit  of  the  **  due  execution 
and  attestation ''  of  the  bill  of  sale  is  to  be 
filed  with  the  Registrar.  What  is  required 
is  an  affidavit  of  the  fact  of  attestatioin — 
that  is,  that  the  deed  was  signed,  sealed 
and  delivered  by  the  grantor  in  the  pre- 
sence of  the  attesting  witness.  Thererorey 
the  words  of  the  Act  are  satisfied  by  the 
affidavit  which  has  been  made  in  the  pie- 
sent  case.  It  is,  however,  suggested  that 
the  affidavit  ought  to  go  on  to  state  that 
before  the  execution  of  the  deed  its  effect 
was  explained  by  the  solicitor  to  the 
grantor.  The  statement  of  the  explana- 
tion is,  no  doubt,  to  be  part  of  the  attesta- 
tion clause,  but  the  explanation  is  not  part 
of  the  attestation,  ^ere  is  no  provision 
in  the  Act  that  the  affidavit  shall  state  that 
the  explanation  was  given,  and  it  would 
be  a  wholly  unnecessary  provision,  for  seo- 


a  bill  of  sale  for  the  balance,  and  this  was   '  tion  10  requires  that  a  copy  of  the  attesta- 


accepted  by  the  grantee  in  payment.  Was 
this  in  law  a  payment  of  the  2,000/.  to  the 
grantor  )  I  have  no  doubt  that  it  was,  or 
that  it  would  support  a  plea  of  payment  in 
an  action.  It  was  quite  unnecessary  that 
any  one  should  attend  with  the  2,000/.  in 
notes  or  gold,  and  that  they  should  then 
be  handed  over  to  the  grantee  and  handed 
back  by  him  to  the  grantor.  When  a 
transaction  like  this  is  a  bona  fide  one  it 
has  always  been  held  to  amount  to  payment. 
Ex  parte  Challinor  (11 )  is  an  express  deci- 
sion on  the  point,  and  it  has  ever  since 
been  recognised  as  such.  It  is  an  express 
decision  that  such  a  mode  of  payment  of  a 
sum  stated  as  the  consideration  for  a  bill  of 
sale  is  a  legal  payment,  and  is  properly  so 
described  in  the  deed. 

As  to  the  other  point,  the  Act  requires, 
by  section  10,  that  '^  the  execution  of  every 
bill  of  sale  shall  be  attested  by  a  solicitor 
of  the  Supreme  Court,  and  the  attestation 
shall  state  that  before  the  execution  of  the 
bill  of  sale  the  effisct  thereof  has  been  ex- 
plained to  the  grantor  by  the  attesting 
solicitor."  The  word  "  attestation  "  is  there 
used  for  ''attestation  clause";  the  same 
clause  which  states  the  fact  of  attestation 
is  also  to  state  that  the  explanation  was 
given.     But  the  explanation  is  not  part  of 

(12)  Law  Rep.  12  Ch.  D.  908. 


tion  clause  shall  be  filed  with  the  Regis- 
trar, and  every  creditor  of  the  grantor  can 
see  it.  But  this  very  point  has  been 
already  decide^,  for  in  Ex  parte  The  Na^ 
tianal  Mercantile  Bank  (1)  it  was  held 
that  it  is  unnecessary  that  the  effect  of  the 
deed  should  be  actually  explained  by  the 
attesting  solicitor  to  the  grantor,  the  Act 
only  requiring  that  the  attestation  clause 
should  state  that  the  explanation  was 
given.  The  reason  for  this  was  given  by 
Lord  Justice  James,  when  he  said  (p.  65) : 
"  The  Legislature  thought  that  they  were 
giving  the  grantor  protection  by  requiring 
the  solicitor  to  pledge  his  word  that  he 
had  given  the  explanation.  That  protection 
may  not  be  always  sufficient,  but  that  is 
all  which  the  Legislature  saw  its  way 
to  give."  There  is  nothing  in  the  Act 
which  requires  that  the  explanation  should 
be  actually  given,  but  there  would  be  if  the 
solicitor  was  required  to  swear  that  he  had 
given  it.  The  present  ailment  is  totally 
inconsistent  with  the  decision  in  Ex  parte 
The  National  Mercantile  Bank  (1). 

Brett,  L.J. — ^That  which  took  place  in 
the  present  case  would  be  said  by  any  man 
of  business,  and  would  be  held  in  any  Court 
of  law,  to  be  a  payment  of  the  2,000/.  to 
the  grantor,  so  that  if  it  was  necessary  to 
plead  payment  of  the  2,000/.  in  an  action. 
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Ex  parte  Harper;  in  re  Tait  {App,\  Bankr. 

in  Bankruptcy.  The  debtors,  a  firm  of  array 
clothiers  and  contractors,  trading  under 
the  name  of  Tait  &  Co.,  in  December, 
1869,  decided  to  wind  up  their  business. 
They  accordingly  executed  a  deed,  by 
which  inspectors  were  appointed,  and 
which  was  declared  to  be  and  to  operate 
as  a  deed  of  inspectorship  for  the  benefit 
of  all  their  creditors  within  the  meaning 
of  section  192  of  the  Bankruptcy  Act, 
1861.  One  of  the  debtors,  named  Can- 
nock, was  a  shareholder  in  the  Glamorgan 
Iron  and  Coal  Company,  which  at  &is 
time  was  in  liquidation.  He  held  seventy 
shares  of  the  value  of  20^.  each  which 
were  only  partly  paid  up ;  but  he  was  also 
a  creditor  of  the  company  to  a  large 
amount  in  respect  of  debentures  issued  to 
him  by  the  company.  The  inspectors 
wrote  to  the  liquidator  of  the  company  to 
inform  him  that  Cannock  had  a  claim 
against  the  company,  and  requesting  him 
to  send  formal  notice  of  any  claim  the 
company  had  against  Cannock.  The 
liquidator  sent  particulars  of  the  com- 
pany's claim,  but  did  not  send  any  formal 
proof.  On  the  2l8t  of  March,  1872,  the 
inspectors  declared  a  first  and  final  divi- 
dend of  20«.  in  the  pound  on  Cannock's 
separate  estate,  but  no  dividend  was  paid 
to  the  liquidator. 

After  further  correspondence  the  in- 
spectors, on  the  8th  of  May,  1879,  gave 
the  liquidator  notice  that,  unless  within 
twenty-eight  days  he  proved  his  claim 
against  the  separate  estate  of  Cannock,  the 
remainder  of  the  assets  would  be  divided 
amongst  the  creditors  of  the  joint  estate 
of  the  debtol's.  On  the  14th  of  May, 
1879,  the  liquidator  formally  proved  his 
claim,  and  ultimately,  on  the  14th  of  May, 
1882,  the  inspectors  gave  the  liquidator 
notice  that  they  rejected  his  claim  against 
Cannock's  separate  estate,  on  the  ground 
that  the  amount  due  to  Cannock  from  the 
company  at  the  date  of  the  deed  of  in- 
spectorship exceeded  the  amount  of  the 
liquidator's  claim.  On  the  application  of 
the  liquidator  to  the  Court,  Mr.  Registrar 
Pepys  made  an  order  that  the  proof  of  the 
liquidator  should  be  admitted,  on  the 
ground  that  the  delay  of  the  inspectors 
had  precluded  them  from  rejecting  it ;  and 
he  refused  an  application  made  on  behalf 
of  the  inspectors,  that  if  the  proof  must 


be  taken  to  have  been  admitted  it  might 
be  expunged. 
The  inspectors  appealed. 

Jiobimon,  Q^C,  and  F,  Thompson^  fop 
the  appellants. — The  winding-up  of  the 
company  commenced  before  the  date  of 
the  deed  of  inspectorship ;  the  inspectors, 
therefore,  have  a  right  to  set  off  the 
amount  due  to  Cannock  in  respect  of  de- 
bentures against  the  claim  of  the  company 
in  respect  of  calls.  The  proof,  therefore, 
ought  to  be  rejected — In  n  Duchuxnik 
(1).  The  proof  has  never  been  formally 
admitted,  and  though  there  has  been 
delay  the  inspectors  have  not  bound  them- 
selves to  admit  it.  At  all  events,  if  the 
proof  must  be  taken  to  Kave  been  ad- 
mitted, the  inspectors  were  entitled  to 
apply  to  expunge  it. 

[They  were  stopped.] 

J.  E,  Linklater,  for  the  liquidator. — By 
receiving  the  proof  and  not  rejecting  it 
forthwith  the  inspectors  must  be  treated 
as  having  admitted  it — Ex  parte  K«np 
(2)  and  Ex  parte  Good  (3). 

[Jesskl,  M.R. — In  Ex  parte  Kemp  (2) 
leave,  waa  given  under  rule  73  of  the 
Bankruptcy  Rules,  1870,  to  expunge  the 
proof.] 

That  rule  was  intended  to  apply  to  oaaea 
where  the  trustee  has  by  a  slip  omitted  to 
send  the  creditor  formal  notice  of  rejection 
of  his  proof.     There  was  no  slip  here. 

[Jessel,  M.R. — There  was  scarcely  any 
limit  to  the  time  allowed  for  expunging 
a  proof  under  the  old  practice.  In  Ex 
parte  Wilson  (4)  it  was  allowed  after  five 
years ;  in  Ex  parte  Soper  (5)  after  seven 
years.] 

The  Registrar  had  decided  against  the 
inspectors  on  the  question  of  admission 
before  they  applied  to  expunge. 

Jessel,  M.R. — It  is  not  necessary  that 
we  should  decide  whether  what  has  taken 
place  amounts  to  an  admission  of  the 
proof  by   the   inspectors.      The  rules    of 

(1)  36  Law  J.  Rep.  Bankr.  28  ;  Law  Bep.  2 
Clianc.  578. 

(2)  42  Law  J.  Rep.  Bankr.  26. 

(3)  46  Law  J.  Rep.  Bankr.  65 ;  liaw  Bep.  5 
Ch.  D.  46. 

(4)  1  Mont.  D.  &  D.  586. 

(6)  2  Mont.  &  Ayr.  56 ;  4  Deac.  k  C.  276 ; 
4  Law  J.  Rep,  Bankr.  46. 
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Ex  parte  Ha/rper  ;  in  re  Tait  (Ajip.),  Bankr. 

1870  have  no  direct  bearing  on  the  present 
case^  because  the  Bankruptcy  Act,  1869,  did 
not  come  into  operation  until  after  tha 
eoBBcntion  of  the  deed.     But  rule  72  re- 
quires that  the  trustee,  when  he  rejects 
any  proof  or  claim  by  a  creditor,  should  do 
80  in  writing ;  and  I  should  desire  further 
time  to  consider  whether  we  could  dis- 
pense with  the  writing  or  assume   that 
there  had  been  a  rejection  in    writing. 
But,  even  if  the  trustee  has  admitted  a 
proof,  he  is  entitled  to  apply  to  the  Court 
to  expunge  it.     He  may  do  this  *'  at  any 
time  after  the  admission"   of  the  debt. 
Hiese  are  the  very  words  of  rule  73 ;  and 
tibougb  that  rule  does  not  strictly  apply  to 
the  present  case,  it  only  embodies  the  old 
role  of   practice  in    bankruptcy.     There 
was  no  lunit  to  the  time  within  which  a 
proof  might  be  expunged.     In  the  cases 
whidi  I  have  already  mentioned  the  proof 
was  expunged  on  the  ground    that    its 
origiDal  admission  had  been  wrong.     The 
D0W  role  is  in  accordance  with   the  old 
practioe;  and  no  injustice  can  be  done, 
because  any  dividends  which  have  already 
been  paid  are  allowed  to  be  retained  by 
the  creditor,  and  the   expunging  affects 
only  the  right  to  receive  future  dividends. 
There  is  a  clear   right  of  set-off  in  the 
proBont  case,  and  the    appeal    must    be 
allowed. 

B&ETTy  L.J. — It  is  conceded  that  if  the 
right  steps  had  been  taken  the  proof 
ought  not  to  have  been  admitted.  But  it 
is  said  that  by  reason  of  certain  slips  by  the 
inspectors  the  respondent  is  entitled  to 
retain  his  proof.  I  think  it  is  unnecessary 
on  the  present  occasion  to  consider  what 
was  the  real  extent  of  the  decision  of 
Lord  Justice  Mellish  in  Ex  parte  Kemp 

S2),  or  the  principle  on  which  he  acted. 
[  think  it  may  be  assumed  in  the  present 
case  that  by  reason  of  some  omission  on 
the  part  of  the  inspectors  the  proof  was 
originally  wrongly  admitted.  But  why 
should  any  delay  on  the  part  of  a  trustee 
in  bankruptcy  estop  him  from  applying  to 
expunge  a  proof  that  ought  never  to  have 
been  admitted  f  I  can  see  no  reason  why 
it  should.  Why  should  delay  work  an 
estoppel?  The  cases  before  the  Act  of 
1869  shew  that  there  was  do  limit  to  the 
time  for  expunging  a  proof,  and  under 
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that  Act  a  rule  has  been  made  which 
adopts  the  old  practice  in  the  largest 
possible  terms.  It  says  that^the' trustee 
may  apply  to  expunge  "at  any  time" 
after  the  admission  of  the  proof.  So  that 
if  the  trustee  had  admitted  a  proof  in  the 
most  formal  way  in  writing,  still  he  could 
"  at  any  time "  afterwards  apply  to  the 
Court  to  expunge  it,  if  he  had  reason  to 
believe  that  it  had  been  improperly  ad- 
mitted. If  this  be  so,  why  can  he  not 
apply  at  any  time  when  thei'e  has  been  no 
formal  admission  of  the  proof?  It  seems 
to  me  that  imder  the  old  practice  and 
under  the  new  rule  a  proof  of  debt  may  be 
expimged  at  any  time,  however  long,  after 
its  admission,  if  it  was  originally  im- 
properly admitted. 

Cotton,  L.J. — It  is  admitted  that  there 
is  a  right  of  set-off,  and  that  if  there  was 
nothing  else  in  the  case  the  liquidator 
would  have  no  right  to  prove.  In  my 
opinion  it  is  unnecessary  to  decide  how  we 
should  deal  with  the  case  on  the  question 
of  the  admission  of  the  proof  by  the  in- 
spectors, because  if  it  has  been  admitted, 
still  there  is  nothing  to  prevent'^its  being 
expunged.  It  cannot  be  considered  that 
there  was  any  admission  of  the  proof 
until  May,  1879,  and  proo£9  were  .ex- 
punged after  quite  as  long  an  interval  of 
time  in  the  cases  which  have  been  referred 
to.  This  is  enough  to  decide  the  present 
appeal.  But  it  must  not  be  supposed  that 
we  hold  that  there  has  been  any  admission 
of  the  proof  in  the  present  case.  I  think 
that  in  Ex  jxirte  Kemp  (2)  Lord  Justice 
Mellish  must  be  taken  to  have  decided  only 
that  delay  amounts  prim^  facie  to  admis- 
sion of  a  proof.  In  my  opinion  there  is 
no  ground  for  not  expunging  the  present 
respondent's  proof. 


Solicitors    Simpson  &  CuUingford,  for   appel- 
lants ;  Peacock  &  Goddard,  for  the  liquidator. 
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[IN  THB  COURT  OF  APPEAL.] 

Bankruptcy. 
Jessel,  M.R. 

Brett,  L.J.     I     -£'05  parte  pratt  ;  in  re 
Cotton,  L. J.  1  uayman. 

1882. 
July  20. 

Bankruptcy  —  Practice  —  ExamiruUion 
of  Creditor  aa  a   Witness  under   Bank- 
ruptcy Act,  1869,  s.  96 — Right  to  Copy  of 
Depositions  —  Bankruptcy    Rules,    1870, 
rules  9  aiul  12. 

Where  a  creditor  waa  examined  as  a 
witness  under  section  06  of  the  Bankruptcy 
Acty  1869, — Held,  thai  he  was  entitled, 
subject  to  the  discretion  of  the  Court  to 
refuse  it,  to  a  copy  of  tJ^  sJiortliand 
notes  of  his  deposition. 

This  was  an  appeal  from  a  decision  of 
Mr.  Registrar  Brougham  sitting  as  Chief 
Judge  in  Bankruptcy. 

On  the  16th  of  June,  1882,  the  trustee 
in  the  bankruptcy  of  John  Hayman  gave 
notice  to  one  of  the  creditors  of  an  appli- 
cation to  the  Court  that  the  creditor  might 
be  ordered  to  give  up  or  pay  the  value  of 
certain  goods  which  it  was  alleged  had 
been  delivered  to  him  by  the  bankrupt  by 
way  of  fraudulent  preference. 

The  creditor  had  been  previously  ex- 
amined, at  the  instance  of  the  trustee,  under 
section  96  of  the  Bankruptcy  Act,  1869, 
and  had  made  certain  admissions  on  which 
the  trustee  had  founded  his  application. 
The  trustee  did  not  give  notice  that  he 
intended  to  use  the  depositions  of  the  cre- 
ditor in  support  of  his  application. 

On  the  20th  of  June  the  creditor's  soli- 
citor applied  at  the  proper  office  for  a  copy 
of  the  shorthand  notes  of  the  evidence 
given  by  him  at  his  examination,  a  tran- 
script of  which  was  on  the  file  of  the  pro- 
ceedings. On  the  22nd  of  June  the  officer 
of  the  Court  informed  the  creditor's  soli- 
citor that  a  notice  had  been  lodged  by  the 
trustee  objecting  to  his  being  supplied  with 
a  copy  of  the  depositions. 

The  creditor  made  an  application  to  the 
Court,  and  Mr.  Registrar  Brougham  or- 
dered that  he  should  be  furnished  with  p 
copy  at  his  own  cost. 

The  trustee  appealed. 


Sidney  Woolf,  for  the  appellant. — ^A 
witness  has  no  absolute  right  to  a  copy  of 
his  depositions.  The  trustee  has  given  no 
notice  that  he  intends  to  use  them.  Rule 
9  of  the  Bankruptcy  Rules,  1870,  only 
gives  the  right  of  inspection  at  reasonable 
times. 

\Gooper  Willis,  Q.C.,  for  the  respondent, 
referred  to  rule  12.1 

.  [Jessel,  M.R. — ^The  respondent  claims 
the  copy  as  a  creditor,  not  as  a  witness,  and 
the  Registrar  has  allowed  it.] 

The  Regi^lrar  held  that,  as  a  witness 
examined  under  section  96,  he  had  an 
absolute  right  to  the  copy,  and  that  every 
bankrupt  and  eveiy  witness  is  entitled  to 
a  copy  of  his  own  depositions.  That  is 
not  the  practice.  It  would  be  injurious  to 
the  creditors  if  the  respondent  is  allowed 
to  have  a  copy  of  his  deposiiions  before  he 
has  put  in  his  answer  to  the  application 
of  the  trustee. 

Cooj}er  Willis,  Q,C.  and  English  Harri* 
son,  for  the  i*espondent. — ^The  respondent 
applied  as  a  creditor,  and  is  entitled  to 
what  he  asks  for  under  rule  9. 

[Jessel,  M.R.,  referred  to  Ex  parte 
Rirnell  (1),  where  it  was  held  that  a  ore- 
ditor's  right  to  inspection  depended  upon 
his  request  being  **  reasonable."] 

The  words  "reasonable  request"  used 
in  the  Bankruptcy  Act,  1849,  s.  232,  are 
omitted  from  nile  9.  The  trustee  wishes 
to  make  the  respondent  perjure  himself 
if  he  can.  No  injury  can  result  to  the 
creditors  fi-om  allowing  the  respondent 
to  have  a  copy  of  his  own  depositions. 

[They  were  stopped  by  the  Court.] 

Jessel,  M.R. — The  R^istrar  could  not 
have  meant  to  say  that  the  witness  was 
entitled  to  the  copy  as  a  matter  of  strict 
right ;  he  must  have  meant  that  this  was 
a  proper  case  for  allowing  him  to  have  a 
copy  of  what  he  had  sworn. 

Brett,  L.J.,  and  Cotton,  L.J.,  con- 
curred. 

Solicitors— H.  Montagu,  for  trustee ;  E.  Chalk, 

for  respondent. 


(1)  1  De  Gex,  M.  &  G.  491 ;  21  Law  J.  Rep. 
Bankr.  27. 
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[IN  THE  COURT  OF  APPEAL.] 

Bakkruptct.^v 
jrs8el,  m.r.  i 
BBETTy  L.  J.    I   Ex  parte  voisby  ;  in  re 

COTTOK,  L.  J.  I  KNIGHT. 

1882.        I 
July  20.     J 

Bankruptcy  —  Mortgage  to  Bnilling 
Society — Bankruptcy  of  Mortgagor — At- 
tornment Clause — Validity — Advance  re- 
payable in  Monthly  Instalments — MontJdy 
Tenancy—Statute  of  Frauds  (29  Car.  2. 
c.  3)y  «.  1. 

A  building  society  (ulvanc^d  7,500/.  to 
one  of  its  members,  to  be  rejxii^l  inith  in- 
terest in  monthly  instalments  of  7\L  each. 
If  the  instalments  were  not  jtaid  as  th^,y 
became  due,  the  meniber  tons  liable  to  jxiy 
a  fine  at  the  rate  of  five  per  cent,  per  month 
on  the  total  amount  in  arrear.  As  security 
he  gave  to  the  society  a  mortgage  of  real 
estate,  whereby  it  was  provided  that  in  tlie 
event  of  his  paj/ments  being  in  default,  or 
of  his  becoming  bankrupt,  t/te  society  might 
enter  into  posse^ssion  of  the  mortgaged  pro- 
perty; awl  it  was  also  agreed  that  if  the 
society  should  at  any  time,  beconie  entitled 
to  enter  into  possejtsion,  and  the  mortgagor 
should  then  be  in  occupation  of  the  pro^ 
perty,  the  mortgagor  should  be  tenant  to 
the  society  from  month  to  month  at  a 
monthly  rent  .  equal  in  amount  to  tlve 
moneys  which  ought  to  be  pavl  montJdy  by 
the  mortgagor.  The  deed  was  not  executed 
by  the  mortgagees,  nor  registered  as  a  bill 
of  sale.  The  mortgagor  having  committed 
default  in  his  payments  ami  become  bank- 
rupt, the  society  p^U  in  several  distresses 
for  rent  which  had  accrued  due  both  before 
and  qfller  the  bankruptcy: — Held,  affirming 
the  decision  of  Bacx)n,  C.  J.,  that,  notwith- 
standing the  monthly  rent  was  variable  in 
amount,  the  attornment  clnuse  antl  the  dis- 
tresses were  valid  as  against  tlie  trfistee  in 
hmkruptcy. 

Ex  parte  Williams  (47  Law  J.  Rep. 
Bankr.  26 ;  Law  Itep.  7  Cb.  D.  138),  In 
re  Stockton  Iron  Furnace  Company  (48 
Law  J.  Rep.  Chanc.  417 ;  Law  Rep.  10 
Ch.  D.  335)  and  Ex  parte  Jackson  (Law 
Bep.  14  Ch.  D.  725)  considered. 

The  hankrupty  John  Knight,  a  manure 
maaafiictaiery.near  Widnes,  in  Lancashire, 
You  5J.— Chahc. 


was  a  member  of  the  West  Derby  and 
Everton  Perpetual  Benefit   Building  So- 
ciety, in  which  he  held  750  shares.     In 
August,    1875,    he   borrowed    from    the 
society  7,500/.,   which  according   to  the 
rules  of  the  society  was  to   be  repaid 
in  a  series  of  monthly  payments,  which, 
including   interest    at    seven    per   cent., 
amounted    to    71/,    17.«.   C)d.      These  in- 
'.stalments  were  payable  at  the  monthly 
meetings  of  the  society,  and,  in  the  event 
of   their   not   being    paid  when  .due,  a 
borrowing  member  beostme  liable  to  a  fine 
at  the  rate  of  five  per  cent,  per  month  on 
the  total  amount  in  arrear  and  unpaid  at 
each  meeting.  To  secure  this  loan.  Knight, 
on  the  3rd  of  August,  1875,  executed  to 
the  trustees  of  the  society  a  mortgage  of 
his  manufactory,  real  estate,  with  steam- 
engines,  machinery,  and  other  things  in 
the  nature  of  real  astate  erected  theixx)n, 
and  also  of  the  engines,  apparatus,  stock- 
in-trade  and  effects  in  the  nature  of  per- 
sonal estate  in  or  al)out  the  premises.     By 
this  deed  it  was  provided  tliat  if  the  mort- 
<]ragor  should  at  any  time  thereafter  fail 
for  three  monthly   meetings  to  pay  his 
subscriptions,     interest,    fines    or    other 
moneys,  or  to  obserN^e  the  i*egulations  of 
the    society,    or    liecome    bankrupt,  the 
mortgagees  might   enter  into  possession 
or  receipt  of  the  rents  and  profits  of  tlio 
mortgaged  property ;  and,  "  for  the  better 
securing  the  payments  which  by  the  rules 
of  the  society  ought  lo  be  made  by  the 
mortgagor,"  it  was  thereby  agreed  that  if 
the  mortgagees  should  at  any  time  become 
entitled  to  enter  into  possession  or  receipt, 
of  the  rents,  and   the  mortgagor  sliould 
then  or  afterwards  be  in  the  occupation  of 
the  whole  or  part  of  the  property,  he 
should  during  such  occupation  he  tenant 
thereof  from  month  to  month  to  the  mort- 
gagees at  a  monthly  rent  equal  in  amount 
to  the  moneys  which  ought  to  l)e  paid 
monthly  by  the  mortgagor  from  time  to 
time  for  subscriptions,  interest,  fines  and 
other  moneys  under  the  rules,  and  that 
the  tenancy  should  commence  on  the  day 
up  to  which  he  should  have  fully  paid  all 
and  every  part  of  such  subscriptions,  in- 
terest, fines  and  other  moneys,  and  the 
rent  for  the  period  intervening  between 
the  commencement  of  the  tenancy  and  the 
day  on  which  the  trustees  should  be  enti- 
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tied  to  enter  into  possession  or  receipt  of 
the  rents  of  the  mortgaged  premises  should 
be  payable  and  paid  on  such  last  men- 
tioned day,  and  the  monthly  rent  due 
upon  and  subsequently  to  that  day  should 
become  due  monthly  in  advance  and  be 
payable  at  the  monthly  meetings,  the  first 
payment  of  rent  becoming  due  on  the  day 
on  which  the  mortgagees  should  first 
become  entitled  to  enter  into  possession ; 
but  all  money's  received  by  them  for  I'ent 
should  be  atKiepted  in  satisfaction  of  the 
subscriptions,  interest,  fines  and  other 
moneys  then  in  arretir  or  payable  under 
the  rules  and  the  mortgage  deed  respec- 
tively, so  far  as  the  moneys  so  received 
should  extend.  The  deed  also  gave  power 
to  thetnortgagees,  on  giving  fourteen  days' 
notice,  to  take  possession  of  the  mortgaged 
premises  and  determine  the  tenancy  created 
as  aforesaid. 

The  deed  was  not  executed  by  the  mort- 
gagees, nor  Was  it  i-egistered  under  the 
BUls  of  Sale  Act.  On  the  2nd  of  Decem- 
ber, 1881,  Knight  having  been  in  default 
for  three  monthly  meetings,  the  trustees  of 
the  society  levied  a  distress  on  the  mort- 
gaged premised  for  the  whole  amount 
then  due  from  him  to  the  society.  On  the 
5th  of  December,  1881,  Knight  was  adju- 
dicated bankrupt  on  an  act  of  bankruptcy 
committed  on  the  26th  of  November, 
1881.  On  the  21st  of  December  two 
trustees  of  his  estate  were  appointed.  On 
the  11th  of  January,  1882,  the  trustees  of 
the  building  society  put  in  a  second  dis- 
tress for  the  amount  then  due  by  Knight 
to  the  society,  and  in  February  following 
they  put  in  a  third  distress. 

On  the  10th  of  March,  1882,  the  trustees 
in  bankruptcy  applied  to  the  County 
Court  Judge  at  Liverpool  for  an  order 
declaring  the  attornment  clause  and  the 
distresses  levied  under  it  void  as  against 
them,  and  on  the  2 1st  of  March  the  Judge 
made  an  order  to  that  effect  and  restrained 
the  mortgagees  from  fiu-ther  proceedings 
to  distrain.  From  tliis  order  the  mort- 
gagees appealed. 

There  was  evidence  that  before  the 
execution  of  the  mortgage  in  1875  the 
premises  had  been  valued  by  three  dif- 
ferent valuers  on  behalf  of  the  society  at 
over  12,000/.,  and  that  another  valuation 
on  bokalf  of  the  bankrupt  put  the  pre- 


mises as  worth  over  1 1 ,0007.  One  witnefls 
put  the  fair  rental  at  840Z.  per  aiinmn, 
and  another  at  940Z.  On  behalf  of  (he 
trustees  in  the  bankruptcy  there  was 
evidence  that  500Z.  per  annum  would  be  a 
very  fair  rental,  and  that  9,000/.  was  the 
outside  value  of  the  property.  The  pre- 
mises were  assessed  for  poor-rate  at  2882. 
gi*08s  and  21G/.  per  annum  rateable  value. 
It  was  admitted  that  property  in  that 
neighbourhood  had  Very  much  deteriorated 
in  value  since  1875. 

Uorton  Smithy  Q,C.,  and  J,  E,  LirMaier, 
for  the  appellants. — The  rent  reserved  by 
the  attornment  clause  is  a  fair  rent  con- 
sidering the  value  of  the  property  at  the 
time  of  the  mortgage — In  re  Stockton  Iron 
Furnace  Oompa/ny  (1) — and  therefore  we 
are  not  within  Ex  parte  WiQiatM  (2). 
They  also  refeiTed  to  Ex  parte  Auckland 
BuUding  Society  (3),  Ex  parte  Jackson; 
in  re  Bowes  (4)  and  Ex  parte  PunneU  (5). 

The  attornment  clause  created  a  tenancy 
from  year  to  year— /n  re  ThrdfaXL ;  ex 
parte  Queen's  Benefit  Building  Society  (6) 
— and  our  distresses  were  good.  The  pro- 
ceeds of  the  distress  are  applicable  to 
paying  off  principal  and  interest— ^x/Mrte 
Harrison  (7).  The  fines  here  secured 
are  principal — The  Provide7U  Permaneni 
Benefit  Building  Society  v.  GreenhiU  (8) — 
and  a  provision  that  interest  in  arrear  may 
be  capitalised  is  not  unlawful — Clarkson 
V.  Henderson  (9). 

WinsloWy  Q.G.y  and  MuUioUand,  for  the 
respondents. — No  tenant  would  ever  have 
taken  this  property  at  the  rent  niade  pay- 
able by  this  attornment  clause ;  therefore 
its  rent  is  fictitious,  and  we  are  within 
Ex  parte  WiUiaitis  (2).  This  attornment 
was  merely  a  device  to  enable  the  mort- 

(1)  48  Law  J.  Rep.  Chanc.  417 ;  Law  Bep.  10 
Cb.  D.  336. 

(2)  47  Law  J.  Rep.  Bankr.  26 ;  Law  Rep.  7 
Ch.  D.  138. 

(3)  Weekly  Notes,  1879,  p.  28. 

(4)  Law  Rep.  14  Oh.  D.  725. 

(5)  oO  Law  J.  Rep.  Chanc.  212;  Law  Rep. 
IC  Ch.  D.  274. 

(6)  60  Law  J.  Rep.  Chanc.  319;  Law  Rep. 
16  Ch.  U.  274. 

(7)  50  Law  J.  Rep.  Chanc.  832 ;  Law  Rep.  18 
Ch.  D.  127. 

(8)  Law  Rep.  p  Ch.  D.  122. 

(U)  49  Law  J.  Rep.  Cliauc.  289 ;  Law  Rep.  14 
Oil.  D.  318. 
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gageeB  to  distrain  for  arrears  of  sub- 
BcriptioDy  fines  and  compound  interest. 
At  best  there  was  only  a  tenancy  at  will, 
ending  on  bankruptcy.  Further,  we  say 
th«:«  was  no  attornment,  because  the  deed 
was  not  executed  by  the  mortgagees,  and 
no  tenancy  arose  before  the  1 3th  of  August, 
1878.  They  referred  to  Morton  v.  Woods 
(10). 

Bacon,  C.J. — The  question  I  have  to 
decide  is,  whether  what  has  been  called  a 
rent  is — as  in  Ex  parte  Williams  (2)  it  was 
held  to  be — a  contrivance  to  defeat  the 
law  in  bankruptcy.  If  it  is  not  that,  there 
cannot  be  one  word  said  against  this  plain 
mortgage  deed.  To  make  that  principle 
applicable,  it  has  been  argued  that  the 
rent  is  plainly  excessive.  In  my  judgment 
there  is  no  measurement  whereby  the  rent 
can  be  called  excessive. 

What  is  the  contract  between  the  par- 
ties 1  A  borrower,  a  shareholder  in  a 
building  society,  gets'an  advance  of  7,500/. 
He  gets  an  advance  made  upon  the  se- 
curity of  his  freehold  property.  What  is 
bis  contract  t  That  he  will  pay  that  back 
by  instalments.  It  has  nothing  to  do  with 
rent.  You  cannot  measure  it  by  any  pro- 
portion that  the  rent  might  bear  to  the 
value  of  the  property ;  but  be  promises  to 
pay  in  the  shape  of  subscriptions  as  long 
as  they  shall  become  due — that  is  to  say, 
up  to  the  time  when  the  debt  so  con- 
tracted shall  be  satisfied  by  instalments  in 
the  shape  of  subscriptions.  He  contracts 
also  ^which  he  was  competent  to  do)  that 
he  will  pay  fines  if  he  incurs  fines ;  and  in 
the  attornment  clause  in  the  deed,  which 
is  to  take  efiect  only  upon  his  default, 
he  attorns  at  a  rent  which  would  be  equal 
to  the  payment  of  the  capital  and  interest 
which  he  was  to  pay  monthly  in  the  shape 
of  subscriptions,  and  also  to  pay  the  fines. 
What  is  there  wrong  in  that  1  What  does 
it  signify  whether  the  rent  is  excessive 
or  not  t  It  is  a  covenant  to  pay  back  the 
mortgage  money  by  certain  instalments; 
and,  altiiough  it  takes  the  shape  of  a  rent, 
it  does  not  alter  the  nature  of  the  trans- 
action. 

The  matter  has  been  so  ransiickod  of 
late  in  several  cases  that  one  might  reason- 

(10)  S8  Law  J.  Rep.  Q.B.  81 ;  Law  Rep.  4 
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ably  suppose  it  was  conclusively  settled. 
Ex  parte  Williaiiis  (2)  is  a  most  distinct 
and  emphatic  decision  that,  with  what- 
ever words  it  may  be  accompanied,  how- 
ever the  i-eal  transaction  may  be  concealed 
or  contrived,  if  the  Court  before  whom  its 
validity  is  questioned  is  satisfied  that  it 
was  a  contrivance  to  defeat  the  bankruptcy 
laws,  it  will  not  prevail.  But  that  is  all  it 
does.  In  the  Stockton  Case  (1),  where  the 
matter  was  gone  into  at  very  great  length, 
and  where  the  piinciples  of  such  like 
transactions  were  considered,  the  learned 
Judges  pointed  out  that  thei*e  might  be  a 
security  upon  the  chattels  that  would  i*e- 
quire  a  bill  of  sale.  That  might  be  oner- 
ous perhaps  upon  the  borrower,  perhaps 
inconvenient  even  to  the  lender ;  and  the 
distinctions  are  pointed  out  very  plainly. 

Instead  of  taking  a  bill  of  side  of  the 
chattels  included  in  the  mortgage,  the 
building  society  contract  that,  if  the  bor- 
rower shall  make  default,  they  shall  have 
a  right  to  entep  (one  of  the  defaults  being 
his  becoming  bankrupt),  and  whenever 
they  have  a  right  to  enter  and  take  that 
which  is  left  in  his  possession  and  control, 
he  shall  pay  to  them  a  rent,  not  upon  the 
value  of  the  propei-ty,  but  he  shall  pay  in- 
stalments in  the  shape  of  subscriptions, 
fines,  and  so  on,  until  he  is  discharged  pro 
tanto  of  the  mortgage  debt  he  has  con- 
tracted. If  I  were  to  follow  the  con- 
clusion of  the  learned  County  Court  Judge 
it  would  seem  to  be  this  :  15,000/.  being 
the  aggregate  amount  of  three  valuers  (the 
poor  law  valuer  being  one  pf  them),  the 
learned  Judge  divided  the  15,000Z.  by 
three,  and  said  5,000/.  was  the  value  of 
the  property. 

I  have  nothing  to  do  with  what  wa» 
the  value  of  the  property.  I  have  to 
cany  into  effect  this  conti*act — which  was  a 
valid  contract,  reasonable  and  proper,  not 
here  inade  for  the  first  time,  but,  a.s  1 
believe,  in  frequent  piuctice — the  substance 
of  which  is,  that  if  default  is  made  in  pay- 
ment, then  the  relation  of  landlord  and 
tenant  shall  subsist,  and  a  rent  eqiiivalent 
to  one  month's  subscription  shall  be  paid 
in  advance.  llien  it  is  said  that  the 
addition  of  the  fines  to  the  sum  to  be  paid 
monthly  is  invalid.  Why  is  it  invalid  t 
Why  is  a  man  not  to  pay  fines  if  he  has 
covenanted  to  do  so,  and  why  show  Id  they 
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not  be  added  to  the  other  sum,  together 
with  intei-est,  if  such  be  the  covenant  ])e- 
tweeu  the  parties?  The  case  is  ixjrfectly 
clcixr. 

It  is  only  necessary  to  n(.»tice  one  other 
observation  wliicli  fell  from  the  counsel  for 
the  respondents — namely,  that  this  is  a 
tenancy  at  will,  to  be  detennined  by  bank- 
ruptcy. No  such  principle-  exists  in  law 
as  that  it  is  in  the  power  of  assignees 
who  step  into  the  shoes  of  a  lKinkru])t  to 
say  that  the  temmcy  at  will  has  been  put 
an  end  to.  In  my  opinion  that  is  as  base- 
less as  the  other  ai*gument6 1  have  listened 
to.  I  am  of  opinion  that  the  judgment  of 
the  County  Coui-t  Judge  is  wrong,  that  the 
dijstressee  were  valid,  and  that  the  building 
society  were,  and  ai-e,  entitled  to  the  bene- 
fit of  them,  and  to  have  {Kiid  to  them  the 
amount  which  was  put  into  tlie  ljanki*upt*s 
hntids  or  in  medio  till  the  pivsent  matter 
was  determined. 

Tiie  injunction  will  Ixi  dissolved,  and  the 
api>ollants  will  have  their  costs  here  and 
in  the  Court  Ix'low. 

The  trustees  in  bankruptcy  appealed. 

Winslov^y  Q.C.^  CooksoHf  Q.C.y  and  J/«/- 
h'jlUind,  for  the  appellants. — This  case  is 
"Within  the  rule  laid  down  in  Kx  parte 
WillUuiui  (2),  and  is  not  governed  by  the 
case  of  In  re  The  ^Stockton  Iron  Fnriuica 
(Jumpany  (1) 

[JesseIi,  M.ll.,  i-efened  to  IJ.c  parte 
Jackson  {\)\ 

Here,  as  iii  tliiit  «use,  the  rent  is  not  a 
real  one,  and  the  whole  tiunbaction  is  a 
sham.  There  was  no  intention  to  create 
the  relation  of  landlord  and  tenant,  but 
only  to  give  the  building  society  an 
advantjige  in  cjise  of  the  Ijankruptcy 
of  the  mortgagor.  The  i-ent,  more- 
over, was  uncertain,  for  the  tenancy 
was  not  to  commenoe  until  the  instalments 
hml  been  thi-ee  months  in  arrenr,  and 
after  that  the  i-ent  would  be  iluctuating. 
Would  any  sane  man  have  accejited  a 
ti»nancy  on  such  teims  1 

[Jessei.,  M.K. — That  is  not  the  test, 
but  whether  the  rent  is  one  which  an 
ordinary  tenant  would  have  jiaid.] 

Again,  thei-e  was  no  letting.  In  order 
to  ci-eate  a  tenancy  there  must  be  an 
agixiemcnt  between  le-.-or  and  le:isee.   That 


is  an  intei'ast  in  land,  and,  under  the 
Statute  of  Fiuuds,  the  deed  must  be  exe- 
cuted by  the  lessor,  which  in  this  case  it 
was  not;  therefoi'e  thoi*e  was  only  a 
tenancy  at  will — Morion  v.  Woods  (10). 

[Jessel,  M.R. — The  attornment  is  evi- 
dence of  an  agreement.  If  the  tenant  is 
in  possession  this  doctrine  does  not  apply.] 

Only  a  tenancy  at  will  was  ci*eated. 

[Jessel,  ;M.R. — Morton  v.  Woods  (10) 
wivs  ehO)orately  <liscussed  in  In  re  ThrdfaU 
(C).  The  contiuct  is  for  a  monthly 
tenancy;  that  is  not  within  the  Statute 
of  Frauds.] 

Morton  V,  Wooils  (10)  was  not  explained 
away. 

[Jessel,  M.K. — It  was  also  discussed  in 
Ex  ;>a7*^e  Punnett  (5).  I  never  heard  of 
an  attornment  clause  being  executed  by 
the  landlord.  Thei-e  is  an  estoppel  which 
would  pi'event  the  tenant  fi*om  denying 
the  tenancy.] 

The  tenancy  was  only  a  tenancy  at  will, 
and  was  determined  by  the  bankruptcy. 
At  any  iiite  it  is  void  for  uncertainty 
under  the  Sfcitute  of  Fi-auds. 

[Bkett,  L.J. — I  doubt  whether  the 
wonls  "uncertain  interest  in  lands"  in 
wHjtiun  1  of  the  Statute  of  Frauds  apply 
to  tenancies  at  all.  Tenancies  are  known 
intei^ests.] 

IlortonSiai'h,  Q.C.y  and*A.  E,  Linklater, 
for  the  respouflents,  were  not  called  upon. 

Jessei  ,  M.ll. — This  is  an  apiieiil  from  a 
decision  of  the  Chief  Judge  that  certain 
distresses  i^sued  by  the  i*espondent8  were 
valid. 

Various  points  were  taken  in  the  argu- 
ment iH'fore  us.  The  chief  one  was  that, 
by  rca.son  of  the  teiiiis  of  the  moilgage 
deed,  having  regjvrd  to  the  annual  value  of 
the  niortgjigetl  pr()iK?rty,  therc  was  no  boiut 
Jidc  conti*;ict  for  the  relation  of  hvndlord 
and  tenant  Ixitween  the  mortgagees  and 
mortgagor,  but  that  it  wjis  a  niere  device 
and  con ti-i Vance  for  giving  a  prefei'cnce  to 
the  mortgagees  in  case  of  the  liankiniptcy 
or  insolvency  of  the  mortgagor,  and  that, 
theii'foi'e,  the  distresses  were  invalid  under 
the  doctrine  laid  down  in  Ex  ^xw'^^e  Wil- 
Hams  (2)  and  subsequent  cases.  Of  course 
that  i-aises  a  question  of  fact.  If  it  never 
wjis  intended  by  the  pai-ties  to  ci'eate  the 
i*ehition  of  landlord  and   tenant,  though 
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they  used  w6i*ds  having  that  effect,  it  may 
be  that  the  relation  was  not  created  in 
law.     The  evidence  ui>on  which  the  Court 
came  to  that  conclusion  in  Ex  jmrte  Wil- 
liams (2)  and  Ex  jmrte  Jdckson  (4)  was 
the  absurdity  of  the  amount  of  the  lent 
reserved,  having  regai'd  to  the  i*eal  annual 
value  of  the  mortgaged  property.     In  Ex 
parte  WilliaiM  (2)  a  rent  of  20,000^.  a  year 
wag  reserved  for  a  property  which  was  not 
worth  more  than  3,000^.  a  yeai*,  and  the 
Court  came  to  the  conclusion  that  that 
was  not  a  genuine  rent,  or  a-  rent  which 
either  party  ever  intended  should  be  paid, 
and  that  it  was  not  the  intention  of*  either 
party  that  the  mortgagor  should  be  held  to 
that  rent,  but  that  what  they  did  intend 
was  that,  in  case  of  the  banki-uptey  of  the 
mortgagor,  the  moi-tgagee  should  be  enabled 
to  distrain,  so  as  to  get  a  preference  over 
the  other  creditors.     In  Ex  parte  Jackson 
(4)   the  rent  was    not  seven   times  the 
annual  value  of  the  pix)pei'iy,  as  in  Ex 
parte  WUliatihs  (2),  but  fifty-seven  times  as 
much;  and  the  Court  came  to  the  same 
conclusion.     They   did    not    believe    that 
either  pai-ty  ever  intended  that  a  rent  of 
fif^-eeven  times  the  value  of  the  property 
should  be  paid.   The  only  other  case  on  the 
subject  is  The  Stockton  Case  (1),  in  which 
the  contrary  was  held,  though  it  was  by 
no  means  clear  there  that  the  annual  value 
of  the  property  was  equal  to  the  amount 
of  the  rent  reserved. 

In  the  present  case  we  liave  to  considei', 
not  merely  the  animal  value  of  the  pi*©- 
perty,  but  the  peculiarity  of  the  security. 
It  is  a  mortgage  to  a   building   society. 
The  monthly  pa)rment  (leaving  out   the 
shillings)  was  71/.     Of  course,  if  default 
were  miide,  the  amount  of  the  monthly 
payments  would  be  increiused  by  the  fines, 
which  would  be  the  penalty  tor  the  de- 
fault, and  the   monthly  payment  might, 
therefore,  be  very  considenil3ly  above  71/., 
but  in  the  ordinary  course  it  would  be  71/. 
The  property  was  one  of  those  to  wliicli  it 
18  very  difficult  to  give  any  definite  value ; 
it  was   used   as  a   manure  manufiictory. 
But  we  have  this  evidence  (which,  to  my 
mind,   is  the  important   evident.'c    as   to 
value)  that,  before  the  society  lent  their 
money,  they  liad  three  valuations  made  of 
^he  property,  and  all  of  them  made  it 
worth  more  than  12,000/.     What  was  the 
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i-ental  value  of  such  a  property  must,  of 
coui-se,  be  a  mere  matter  of  opinion.     It  is 
not  an  ordinary  dwelling-house  or  a  shop, 
the  value  of  which  depends  on  the  trade 
canied  on  there ;  but  some  of  the  valuers 
say  the  rent  should  be  such  a  sum  as  will 
pay  7  per  cent.,  and  others  say  10  per 
cent.,  on  the  value.     At  7  per  cent,  on  the 
amount  of  the  valuations  the  rent  would 
}ye  about  900/.  a  year;  at  10  per  cent,  it 
would  be  al)out  1,200/.  or  1,300/.  a  year; 
but,  taking  it  at  7  \)eY  cent.,  one  may  put 
the  rental  value  at  about  900/.     On  the 
other  hand,  the  appellants  have  brought 
evidence  to  shew  that  it  is  not  worth  more 
than  480/.  a  year.     However,  if  you  want 
to  try  the  bona  fides  of  the  parties,  in  enter- 
ing into  the  contract  you  must  have  regard 
to  the  valuations  which  they  obtained  at 
the  time  when  they  entered  into  it.     It 
ap{)eai's  to  me,  therefore,  that  the  rent  in 
this  case  ought  to  be  taken  to  be  900/.  a 
year.     If  that  is  so  it  is  rather  more  than 
twelve  times  71/.     If  nothing  more  than 
71/.  a  month  had  been  reserved  it  would 
have  amounted  to  less  than  that  i*ental, 
but  the  fines,  no  doubt,  might  increase  it 
vei-y  much  indeed.     But  we  must  consider 
how  the  rent  is  reserved.     It  was  only  to 
commence  to  be  paid  when  the  mortgagor 
had  been  in  default  three  months,  and  it 
does  not  at  all  follow  that  he  would  bo  in 
default  for  the  whole  amount  payable — he 
might  have  been  in  default  for  part  only. 
It  would  be  impossible  to  say  beforehand 
what  the  exact   figuie  might    be,  but   I 
think  it  would  not  be  fair  to  test  it  by  the 
event  which  tictually  happened,  because 
the  man  might  go  on  for  ^yq  yeare  and  then 
for  the  fii-st  time  make  default.  *  But  what 
the  parties  contemplated  was,  no  doubt^ 
this  :  that  after  the  thiee  months'  default 
the  security  should  be  made  available.    In 
this  case,  although  there  may  be  some  con- 
sidei*able  fines  to  Ixj  paid  in  respect  of  the 
first  month,  the  totjil  annual  sum  would 
not  be  very  much  increased ;  and  it  does 
not  appear  to  me  that  for  this  purpobe  it 
is  worth  considering  whether  the  total  rent 
for  the  fii-st  year  would  be  100/.  or  200/. 
alx)ve    the    fair    estimated    rental.     Sub- 
stiintially  it  was  a  rent  which  a  tenant 
might  honestly  agree  to  pay,  and  which  a 
mortgagee   might  honestly  expect  to  re- 
ceive.    That  being  so,  and  it  not  being 


126 


CHANCERY  DIYISIOW. 


pT.S. 


Ex  parte  Vaiieij  ;  in  re  Knight  (Apjt.\  Bankr. 

suggested  for  a  moment  that  the  ti*ansac- 
tion  was  otherwise  than  a  hoim  fide  one 
(indeed,  there  is  no  evideuoe  whatever  that 
the  parties  intended  that  the  contract 
should  be  different  from  that  which  was 
professed  by  the  deed),  it  api)ears  to  me 
that  there  was  no  gi*ound  whatever  for 
saying  that  it  was  a  more  device  to  enable 
the  society  to  get  a  preference  in  cjise  of 
the  bankruptcy  of  the  mortgagor.  On  the 
contrary,  I  am  clearly  of  opinion  that 
the  parties  meant  that  which  they  have 
written,  namely,  that  in  case  of  default  by 
the  mortgagor  the  society  should  have  the 
power  of  distraining  for  this  sum  as  rent. 

Of  course  I  am  quite  aware  that  the 
stipulation  which  gave  the  mortgagees 
authority  to  enter,  aud  so  entitled  them  to 
the  benefit  of  the  attornment  clause,  in- 
cludes not  only  the  default  in  payment  by 
the  mortgagor,  but  also  his  bankruptcy  or 
liquidation.  But  the  attornment  clause  is 
expressed  only  by  reference  to  the  clause 
which  gives  the  right  to  enter ;  and  it  ap- 
pears to  me  that  the  fair  meaning  of  it  is 
that  which  I  have  stated,  namely,  to  enable 
the  mortgagees  to  obtain  a  good  security 
against  the  tenant  by  distraining  for  the 
monthly  payments  if  the  default  should 
happen,  and  that  it  was  a  genuine  agree- 
ment to  secure  that  in  the  shape  of  rent, 
and  was  not  intended  in  any  way  as  a 
device  to  escape  the  operation  of  tlie  bank- 
rupt law.  This  was  the  point  mainly 
lU'gucd.  I  have  not  forgotten  that  the 
monthly  rent  would  be  variable,  but  I  ciin 
see  no  objection  to  it  on  that  ground.  Wo 
are  all  of  us  familiar  with  variable  rents ; 
I  have  seen  a  vast  number  of  them.  They 
are  quite  common  in  this  country  in 
agricultural  districts.  There  are  what  are 
oilled  penal  rents,  for  ploughing  up  pastiu-e. 
•They  arise  on  the  plougliing  up,  and  not 
at  any  definite  time.  In  those  cjises  the 
rent  is  variable,  antl  depends  upon  the 
number  of  acres  ploughed  up  in  the  year. 
Again,  we  are  familiar  in  London  and 
many  other  large  towns  with  variable 
rent+;,  especially  in  building  and  improving 
leases,  where  there  are  rents  varying  from 
year  to  year,  and  in  gaps  and  intervals  de- 
pending upon  the  performance  of  various 
duties,  sometimes  by  the  tenant,  sometimes 
by  the  landlord.  The  kind  of  improvement 
most  familiar  to  us  in  regard  to  agricul- 


tural leases  is  drainage.  I€  very  often 
happens  that,  when  the  landlord  does  the 
diuinage,  he  puts  in  a  stipulation  that  he 
shiill  receive  a  certain  percentage  on  what 
he  lays  out,  and  he  may  be  entitled  to 
drain  even  without  the  consent  of  the 
temuit,  and  to  cause  the  tenant  to  pay  an 
increased  rent.  I  do  not  see  the  difficulty 
in  law,  and  therefore  I  cannot  say  that 
l)ecause  the  rent  may  vaiy,  not  by  reason 
of  any  duties,  but  by  reason  of  some  de- 
fault by  the  mortgagor,  tliere  is  any  ob- 
jection to  it  in  point  of  law.  It  eeans 
to  me,  so  far,  good  in  law. 

But  some  other  points  have  been  taken. 
It  was  said  that  there  was  no  tenancy  at 
all,  because  you.  cannot  make  a  teoiuicy 
except  by  agreement,  and  that,  as  the 
mortage  deed  was  not  executed  by  the 
mortgagees,  there  is  no  agreement.  The 
falhiey  of  that  argument  seems  to  me  to 
be  in  confounding  agreement  with  evideoee 
of  agreement.  Certainly  there  must  be 
an  agreement,  or  else  you  cannot  have  a 
tenancy ;  but  an  attornment  may  be  evi- 
dence that  the  landlord  has  entered  into 
an  agi'eement  for  a  tenancy.  In  this  case 
we  have  an  attornment  to  the  legal  owner 
by  deed  executed  by  the  tenant  in  poeses- 
hion  and  delivered  to  the  legal  owner — 
very  good  evidence  of  a  tenancy — evi- 
dence, therefore,  of  an  agreement  for  a 
tenancy,  and,  as  was  said  in  Ex  parte 
Pumiett  (5),  that  is  an  estoppel  in  pais 
whicli  would  prevent  the  tenant  from 
denying  the  tenancy.  Therefore,  there  is 
in  this  case  a  well-created  tenancy. 

Another  objection  taken  was,  that  there 
is  some  prevision  in  the  Statute  of  Frauds 
which  afiectj^  the  ai^so.  I  am  not  aware 
of  any.  It  does  not  appear  to  me  that 
this  is  within  the  statute  at  all.  Indeed, 
it  is  not  even  a  lease  for  years,  because  we 
do  not  know  how  long  it  may  last ;  be- 
cause it  may  not  last  for  three  years  or 
for  one  year,  and  it  does  not  appear  to  me 
to  be  obnoxious  to  the  Statute  of  Frauds. 

The  last  point  was  this.  It  was  said 
that  upon  the  terms  of  the  deed  it  was  a 
mere  tenancy  at  will,  and  that  as  regards 
the  subsequent  distresses  (and  there  were 
several),  inasmuch  as  they  were  levied 
after  the  commencement  of  the  bank- 
ruptcy, they  were  void.  But  the  answer 
to  that  is  this.    You  must  construe  a  deed 
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aooordiDg  to  the  words  used  in  it.     You 
can  only  gather  the  intention  of  the  par- 
ties from  the  words  they  use,  and  here 
they  have  not  made  it  a  tenancy  at  will. 
It  is  a  tenancy  from  month  to  month — a 
monthly  tenancy.     It  may  be  put  an  end 
tOy  no  doubt,  by  the  mortgagees  if  they 
tbdnk  fit,  but  it  is  not  a  tenancy  at  will. 
It  ifl  a  monthly  tenancy,  and,  of  course,  if 
the  trustee  in  bankruptcy  does  not  choose 
to  disclaim  it,  he  is  liable,  so  long  as  he 
remains  in  possession,  to  have  distresses 
levied  on  the  property.     In  my  opinion 
the  appeal  fails  and  must  be  dismissed 
with  costs. 

Bbett,  L.  J. — The  i*eal  interest  in  this  . 
caae  is  that  it  gives  the  opportunity  of  con- 
sidering what  was  the  principle  of  hiw  laid 
down  in  Ex- parte  Williams  (2),  as  com- 
pared with  In  re  The  Stockton  Iron  Fur- 
naee  Company  (1). 

Now  the  stipulation  which  is  called  an 
attornment,  if  it  be  a  bona  fide  and  an 
honest  transaction,  is  a  contract  in  writ- 
ing between  the  two  parties  to  it.     It  is 
signed  by  only  one  of  them,  if  you  please, 
bat  it  is  delivered  by  that  person  to  the 
other  and  kept  by  him,  and  the  intention 
of  it  is  that  it  shall  form  a  contract,  and, 
if  that  be  so,  it  is  a  contract.     If  it  is  a 
contract,  it  is  a  contract  in  writing,  and, 
if  it  be  a  bona  fida  contract   and  is  in 
writing,  the  effect  of  it  depends  entirely 
upon    the  construction   of   the   writing. 
Now  upon  that  construction  it  was  argued 
that,  if  any  tenancy  is  created,  it  is  only 
a  tenancy  at  will,  and  that  that  tenancy 
at  wiU  was  put  an  end  to  by  the  bank- 
ruptcy, and,  consequently,   that  some  of 
theee    distresses  were   invalid.      It  was 
argued,  as  I  understand  it,  that  it  must  be 
considered  as  a  tenancy  at  will,  because  it 
seemed  .to  be  a  tenancy  for  more  than 
three  years,  and  was  therefore  void  by  the 
Statuto  of  Frauds,   because  there  is  no 
agreement  in  writing  signed  by  the  land- 
Iwd,  and  that  then  the  result  is  that,  if  a 
teoancy  for  more  than  three  years  is  at- 
tempted to  be  made,  it  becomes  by  the 
Statute  of  Frauds  a  tenancy  at  will.     It 
Is  a  sufficient  answer  to  say  that  this  is 
not  a  case  of  tenancy  within  the  Statute 
of  Frauds  at  all.     The  first  section  of  the 
Stntnte  of  Frauds  applies  only  where  the 


127 


tenancy,  if  good,  must  of  necessity  last 
for  more  than  three  years.  But  if,  at  the 
time  of  the  arrangement,  the  tenancy  may 
last  for  less  than  three  years,  although  it 
may  last  for  more,  it  is  not  within  that 
section  of  the  statute  at  all.  And  it  is 
obvious  that  the  tenancy  in  this  case, 
although  it  may  last  for  more  than  three 
years,  may  last  for  less. 

It  was  urged  that  it  was  not  a  good 
tenancy,  because  there  was  no  certain  rent 
agreed  upon,  and  it  was  said  that  there 
was  no  certain  rent  because  the  amount 
of  the  rent  was  fluctuating  and  variable. 
Now   it  is  true  that,    if  that  which   is 
agreed  upon  as  the  payment  is  uncertain,  it 
is  not  rent.     It  must  be  certain.     But  the 
rent  is  certain  if  by  calculation  and  upon 
the  happening  of  certain  events,  it   be- 
comes certain,  and,  as  my  Lord  has  already 
said,  the  mere  fact  of  rent  being  fluctuat- 
ing  does   not  make  it   uncertain.     If  a 
lease  be  made  for  ten  or  twenty  years,  at 
a  rent  increasing  every  two  or  every  three 
years,  thei*e  the  rent  fluctuates  no  doubt, 
but  it  is  not  uncertain.     It  becomes  cer- 
tain as  each  year  advances.     And  so  in 
other  cases.     If  the  rent  of  a  farm  for  one 
year,  if  you  please  in  advance,  is  to  be  so 
much   if  a  certain  number  of  acres  are 
ploughed   up,   then  in  the  next  year  a 
different  rent  if  so  many  acres  are  left  in 
pasture  or   crops — then  the  rent  is  fluc- 
tuating, but  it  becomes  certain  the  mo- 
ment the  condition  is  fulfilled,  and  there- 
fore although  a  fluctuating,  it  is  a  certain 
rent.     If  in  the  present  case  the  agreement 
had  been  this,  that  in  case  of  the  non- 
payment of  the  instalments  by  the  mort- 
gagor,  the  rent  should  be  the  damage 
which  the  other  party  might  suffer,  so  that 
it  would  have  to  be  ascertained  at  large 
or  by  a  tribunal,  that  would  be  a  stipula- 
tion   for    an    imcertain   payment   which 
could  not  be  rent,  and  then  there  would 
be  no  lease.    But  here  it  seems  to  me  that 
upon    the    happening    of   the    condition 
named,  the  rent  fixes  itself,  and  is  there- 
fore a  certain  i*ent. 

It  was  also  said  that  upon  the  terms 
of  the  attornment  clause  itself,  with- 
out reference  to  the  Statute  of  Frauds, 
this  tenancy  would  be  a  tenancy  at  will, 
but  I  agree  with  my  Lord  that  that  is  not 
so.     It  is  in  terms  a  tenancy  from  month 
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to  month.  Thoreforo,  the  objection  to  the 
fluctuating  nature  of  the  rent  not  being  a 
valid  one,  the  tenancy  not  being  in  its 
terms  a  tenancy  at  will,  and  not  being 
made  a  tenancy  at  will  by  i^eason  of  non- 
compliance with  the  Statute  of  Frauds,  it 
was  in  the  hands  of  the  mortgagor  a 
tenancy  from  month  to  month.  Tliat 
tenancy  jm.ssod  to  the  trust<H>s  in  the 
Imnkruptcy,  because  they  did  not  disclaim 
it,  and  theivfoiv  all  thedisti^csst^saro  giK>«l 
if  the  tmnaaction  be  a  honajufe  one. 

Tliat  raises  the  question  whether  the 
contmct  was  a  bona  fide  one.  Now,  in 
what  8ensE>  oin  it  be  said  that  it  is  not 
bonn  Jiih  ?  What<^ver  may  be  its  terms, 
and  however  excessive  the  rent,  it  is  not 
a  fraud  as  between  the  jvirties,  because 
nothing  ^\iis  ivncealotl  by  the  one  fnmi 
the  other,  and  Ixith  agreini  to  the  terms. 
Therefore  it  could  not  Ih>  a  fmud  as  l>e- 
tween  the  jKirties.  It  was  not  intended  to 
tlefraud  any  knv^wn  iiuHvidual.  It  cannot, 
therefort\  in  the  onlinaiT  sense  of  the 
term,  be  a  fhiud  at  all.  The  only  way  in 
which  it  can  ceast^  to  lx>  a  bona  ^fide  con- 
tract is  if  it  wjvs  not  intendetl  to  Iv  actetl 
up^m  between  the  (parties  at  all,  and  was 
only  a  device  to  e\*:ide  the  l)ankruptcy 
kA\'s.  That  would  not  Iv  what  is  oi*- 
dimirilv  calleil  a  fraud,  but  it  would  Ih> 
what  is  Cidled  a  framl  upcm  the  Kiuk- 
niptcy  laws — that  is,  ;ui  attempt  to  evaile 
the  btiukruptcy  laws  in  i*aso  of  a  U\uk- 
ruptcy.  Now  that  attemptcil  eviision, 
that  want  of  Uuui  nd^^  with  i-egsiixl  to 
the  bankruptcy  Liws,  must  exist,  if  at  all, 
at  the  moment  when  the  oonti-act  is  made. 
Therefore,  what  we  have  to  consider  is 
this,  and  this  is  the  ival  mes\ning  of  A*.<- 
pittie  WillMinif  (H) — at  the  time  when  the 
cvmtract  was  made  was  it  made  for  the 
purpose  of  its  Wing  acted  up^ni  between 
the  parties,  whether  theiv  should  be  a 
Ivuikioiptoy  or  not,  or,  although  in  tenu-i 
it  appears  to  I*  made  l^twet»n  the  parties 
with  the  intention  that  it  should  Iv  aote^l 
upon  whether  therv  is  a  hiukruptoy  or 
not,  wen*  their  minds  renlly  then  dxe*l 
ujx>n  this^  tiiat  it  was  to  be  aotevl  upon 
only  if  there  should  l»e  a  bankruptcy  I 
In  other  worvls,  thev  must  ha^-e  had  bank- 
rnptoY  in  their  contemplation  at  the  time 
of  makii\g  the  contract :  they  must  have 
coutempLitevl  evaduu:  or  attemj>ting    to 


evade  the  fair  distribution  of  the  mort- 
gagor's property  in  case  of  his  bankmptcy. 
That  seems  to  me  to  be  the  true  proposi- 
tion, and  the  true  principle  of  law  which 
is  laid  down  in  Ex  parte  WilUami  (2). 
Tlien,  when  you  have  got  the  true  prin- 
ciple of  law,  you  have  to  consider  whether 
the  cafu^  bcfoit^  you  is  within  that  principle 
in  i>oint  of  fact.  Now  Ex  part^,  WiUiama 
{;!)  and  other  cases  on  tlie  subject  afTord 
some  guidance  as  to  what  state  of  facte 
will  bring  a  case  within  the  principle,  but 
they  do  not  exclude  other  states  of  fiictB. 
Other  facts  may  arise  which  would  have 
the  same  etfect,  although  they  may  not  be 
the  same  as  thefact.s  of  Ex  jxirte  Williams 
(2).  But  Ex  jyfirte  Wiilhtwt  (2)  and  Ex 
fhtrfe  Jacksoii  (4)  shew  that,  where  the 
I'ent  i-e^rvinl,  or  that  which  is  called  rent, 
is  so  abnormal  that  j'ou  can  ^gather  from 
it  alone  that  the  (parties  must  have  known 
and  intendetl  that  it  should  not  be  paid  as 
a  rent ;  that  it  never  could  be  paid  as  a 
rent,  or  distraineil  for  as  a  rent  (for  there 
never  could  in  ordinary  contemplation  be 
anything  for  which  such  an  absufd  amount 
coulil  Ih^  realised) :  when  you  find  sucb  a 
state  of  facts  you  infer  from  it  (there 
l)eing  nothing  to  counters-ail  it)  that  the 
(larties  never  intendeil  tliat  the  stipulation 
should  lie  acte«l  uiK>n  as  fixing  a  rent  to 
lie  i^taiil  by  the  one  or  distrained  for  by 
the  other,  that  it  was  not  a  stipulation  as 
to  rent  at  all,  but  was  merely  a  fiction^  and 
that  what  was  intended  was  only  that  in 
i'aso  of  the  Kinkniptcy  of  the  mortgagor 
the  mortg:igee  should  have  the  right  to 
seize  u}H>n  the  gixxls  which  were  then  on 
the  premist^s,  not  to  seize  on  them  if  there 
won?  no  l»ankniptcy.  but  only  to  seize  upon 
them  in  a\st>  of  l^nkruptcy.  It  seems  to 
me  that  tluu  is  the  true  meaning  of  £x 
fkirt^  ir<7/ /» hhs{'2K  because  in  the  Stockton 
f\u^  (I)  Lonl  Justice  Jame^i,  who  had 
lieen  a  party  to  deciding  Ex  i^arte  Willinuu 
('2\  setting  that  words  had  then  been  osaed 
which  miiiht  not  prv>perly  and  truly  ex- 
press the  piinaple  that  a  '•  6dr  rent "  bad 
U>en  spoken  of.  changes  his  proposition, 
.\ud  SKIP'S  that  the  inference  is  to  bedrawn, 
not  from  what  you  might  call  a  £iir  or  an 
uudiir  rent,  but  from  the  rent  being  of 
such  an  aWiird  amount  as  to  shew  that 
an  e^-asion  of  the  bankruptcy  laws  waa 
iuteiidevl.      It   i<  true  that    Lord    Jus. 
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tice  Baggallay,  in  the  subsequent  case  of 
Ex  parte  Jctdcson  (4),  did  use  some  expres- 
sions which  would  seem  to  take  the  pro- 
position back  to  the  terms  used  in  Ex  parte 
Williams  (2);  but  I  do  not  think  that 
be  intended  to  alter  the  proposition  as  it 
was  laid  down  in  The  Stockton  Case  (1), 
and  certainly  the  other  Judges  who  sat 
with  him  used  words  which  shew  that  they 
intended  to  lay  down  the  proposition,  not 
exactly  in  terms  used  in  Ex  parte  Williams 
(2),  but  rather  in  those  which  Lord  Justice 
James  used  in  The  Stockton  Case  (1),  and 
which  have  been  adopted  by  the  Master 
of  the  HoUs  and  the  other  Judges  who 
have  sat  in  this  Court. 

I  have  already  said  that  Ex  parte 
Williams  (2)  and  the  other  cases,  though 
decided  on  the  ground  that  the  amount  of 
the  rent  reserved  was  absurd ,  do  not  ex- 
clude other  means  of  shewing  a  want  of 
bona  fides.  For  instance,  suppose  that 
the  amount  named  as  the  rent  was  ex- 
tremely moderate,  but  it  was  proved  that 
there  was  a  secret  arrangement  that.no 
demand  should  be  made  fbr  the  rent  and 
no  distress  levied  for  it,  except  in  the  case 
of  the  bankruptcy  of  the  mortgagor,  that 
arrangement  would  equally  shew  that  the 
Buppc^^  tenancy  was  only  a  device  to 
avoid  the  fair  distribution  of  the  property 
of  the  mortgagor  on  his  bankruptcy.  I 
take  it  that  Uie  question  is  whether  there 
was  a  real  honest  stipulation  between  the 
parties  intended  to  be  acted  upon  whether 
there  should  be  a  bankruptcy  or  not,  or 
whether  it  was  a  stipulation  which  they 
intended  to  be  acted  upon  only  for  the 
purpose  of  defeating  the  bankruptcy  law. 
Now,  in  the  present  case,  considering  who 
were  the  parties  to  the  tmnsaction  (a 
matter  which  we  ought  to  consider),  that 
one  of  them  was  a  building  society,  and 
knowing  that  building  societies  are  apt  to 
impose  harsh  terms,  and  that  they  mean 
to  act  upon  them,  and  do  act  upon  them, 
and  considering  that  the  amount  of  the 
lent  reserved,  although,  if  you  please,  it  is 
large,  is  certainly  not  alwurdly  large,  I 
can  see  nothing  which  ought  to  lead  the 
Court  to  infer  (there  Ls  certainly  nothing 
which  does  in  fact  lead  my  mind  to  infer) 
that  the  parties  did  not  mean  that  the 
stipulation  should  be  acted  upon,  whether 
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there  was  a  bankruptcy  or  not,  or  that  they 
intended  it  to  be  all  a  sham,  and  to  be 
acted  upon  only  in  case  of  bankruptcy.  It 
seems  to  me,  therefore,  that  the  judgment 
of  the  Chief  Judge  ought  to  be  affirmed. 

Cotton,  L.J. — The  appellants,  who  are 
trustees  in  bankruptcy,  seek  to  question 
certain  distresses  which  were  put  in  by 
the  respondents.  I  will  deal  first  with  the 
general  objection  to  all  of  them,  which  is 
this,  that,  having  regard  to  the  principles 
which  were  acted  upon  in  Ex  parte 
WiUianis  (2)  and  other  similar  cases,  these 
distresses  are  bad  altogether.  We  must 
consider  what  the  principle  of  these  cases 
i^ally  is,  and,  as  I  understand  it,  it  is 
this: — It  is  undoubted  that  a  mortgagee 
may  enter  into  a  contract  with  his  mort- 
gagor that  the  mortgagor  shall  be  tenant 
to  the  mortgagee,  and  it  is  equally  un- 
doubted that  the  law  gives  certain  rights 
and  priorities  to  a  landlord  ;  but  the  ques- 
tion is,  whether  the  contract  between  the 
parties  is  one  imder  which  (whatever  were 
the  words  they  used)  they  really  intended 
to  create  the  relation  of  landlord  and  ten- 
ant, or  whether,  under  the  mask  of  certain 
words,  they  intended,  without  any  real 
tenancy,  to  endeavour  to  give  to  the  mort- 
gagee all  those  rights  which  he  could  only 
have  if  he  was  landlord  and  the  mortgagor 
was  his  tenant.  This  may  be  put  in  other 
words.  It  may  be  said  the  question  is 
whether  there  was  between  the  parties  any 
real  creation  of  the  relation  of  landlord 
and  tenant,  or  whether,  whatever  were  the 
words  used,  it  was  all  a  sham.  In  con- 
sidering that  question  we  must  look  at 
both  the  amount  of  the  rent,  or  what  is 
called  the  rent,  and  the  other  circum- 
stances ;  and  if  we  find  that  the  so-called 
rent  is  excessive,  that  it  never  could  have 
been  meant  to  be  paid  by  the  occupier  to 
the  owner  of  the  land  for  its  use  and  occu- 
pation, that  is  very  strong  evidence  indeed 
that  there  was  no  real  intention  to  create  a 
tenancy ;  and  if  you  find  that  the  amount 
of  the  so-called  rent  is  so  large  that  the 
very  moment  one  payment  was  made  the 
relation  of  landlord  and  tenant,  if  it  ever 
existed,  must  determine,  that  is  almost 
conclusive  against  there  being  any  real 
intention  to  create  the  relation  of  landlord 
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and  tenant.  That  Vas  the  case  in  Ex 
parte  Jackson  (4),  where,  the  utmost 
amount  to  be  secured  by  the  mortgage 
being  8,000Z.,  the  supposed  rent  was  8,000/. 
The  very  moment  that  was  distrained  for 
of  course  the  tenancy  would  be'  at  an  end, 
because  it  was  only  to  last  while  the  mort- 
gage debt  existed.  In  that  case  there 
could  be  no  doubt  that  there  was  a  mere 
nominal  creation  of  the  relation  of  land- 
lord and  tenant,  or  that  in  reality  the 
intention  was  to  try  and  get  the  benefit 
which  a  landlord  only  can  have  over  any 
other  creditor,  by  using  the  words  "land- 
lord and  tenant''  without  any  intention 
of  creating  any  such  relation.  But  in  the 
present  case  can  we  come  to  that  conclu- 
sion %  In  my  opinion  we  cannot.  First, 
take  the  amount  of  the  rent ;  I  will  deal 
presently  with  the  fines.  The  rent,  or  the 
so-called  rent,  is  about  800/.  a  year.  It  ib 
said  that  is  in  excess  of  what,  having 
regard  to  the  }xx)r-rate  valuation  and  the 
other  evidence  offered  by  the  appellants, 
would  have  been  the  rent  which  any 
tenant  or  any  moHgagor  would  have  paid. 
But,  in  consideiing  what  the  real  intention 
of  the  parties  was,  we  must  look  at  what, 
in  their  minds,  was  the  value  of  the 
property ;  and  we  do  find  that  the  valua- 
tion of  the  property,  maile  by  one  valuer 
who  was  employed  on  their  cnteiing  into 
the  transaction,  was  about  12,000/.  And 
that  being  so,  the  mere  fact  that  the  so- 
called  rent  was  800/.  is  no  argument  to 
shew  that  there  was  not  a  real  contract 
between  the  parties  that,  upon  the  condi- 
tion of  the  mortgagees  not  insisting  upon 
their  right  to  turn  out  the  mortgagor,  the 
mortgagor  should  pay  by  way  of  rent  for 
the  use  of  the  land  the  sum  of  800/.  But 
we  must  also  consider  this  : — The  mort- 
gage provided  that  the  amount  was  to  be 
paid  oflf  by  certain  monthly  payments 
extending  over  a  period  of  fourteen  yeai-s. 
Of  course  they  would  not  necessarily  last 
that  time;  they  might  only  last  for  a 
short  time,  though  they  might  last  for  all 
that  time ;  and  the  amount  of  rent  stipu- 
lated for  was  not  a  sum  which  would 
enable  the  mortgagees  to  obtain  at  once, 
without  any  continuing  tenancy,  payment 
of  the  whole  mortgage  debt,  so  that  if  the 
power  were  once  put  in  force  it  would  put 
an  end  to  the  payment  of  rent  by  the  so- 


called  tenant  in  possession.  That,  in  my 
opinion,  is  an  important  distinction  be- 
tween the  present  case  and  the  oases 
which  have  been  cited,  and  it  leads 
strongly  to  the  conclusion  that  bankmptcy 
was  not  the  only  thing  which  was  contem- 
plated, there  b^ng  oUier  cases  in  whidi 
the  relation  of  landlord  and  tenant  would 
commence  and  would  continue.  What 
the  parties  contemplated  was  not  a  mere 
sham  or  nominal  relation  of  landlord  and 
tenant,  in  order  to  obtain  payment  of  the 
amount  due  by  the  mortgagor  in  the  event 
of  his  bankruptcy,  but  the  continuanoe  of 
the  relation  of  landlord  and  tenant^  the 
tenant  paying  the  monthly  rent  so  long  as 
the  mortgage  should  last,  in  accordance 
with  the  stipulations  in  the  deed  as  to  the 
payment  of  the  mortgage  debt  by  instal- 
ments. In  my  opinion,  we  could  not 
under  these  circumstances  properly  come 
to  the  conclusion  that  it  was  an  attempt 
to  obtain,  without  any  tenancy,  a  priority 
in  the  event  of  bankruptcy,  which  could 
only  legally  be  obtained  if  there  was  a 
tenancy.  Of  course  the, question  is,  was 
the  transaction  a  sham  or  a  reality  %  and 
I  think  we  ought  in  the  present  case  to 
take  it  to  be  a  reality  and  not  a  sham. 
And  if  we  come  to  this  conclusion^  there 
being  nothing  to  prevent  a  moi-tgagee  and 
a  mortgagor  from  agreeing  together  that 
the  relation  of  landlord  and  tenant  shall 
exist  between  them,  we  cannot  deprive 
the  mortgagee  of  the  consequences  result- 
ing from  that  legal  relation  which  has 
been  honestly  and  really  constituted  by  the 
contract  between  the  parties. 

But  then  another  objection  raised  was 
this — that  the  tenancy  ci'eat^d  was  only 
a  tenancy,  at  will,  and  that  therefore 
the  distresses  put  in  after  the  bankruptcy 
are  void.  It  is  said  that  the  Statute 
of  Frauds  provides  that  leases  which 
are  not  in  writing  signed  by  the  parties 
making  the  same  shall  operate  only,  as 
tenancies  at  will.  That,  it  is  true,  is 
the  effect  of  the  fii-st  section  of  the 
Statute  of  Frauds,  but  the  second  section 
excepts  from  the  operation  of  the  first 
leases  not  exceeding  the  term  of  three 
yeai*s.  That  is  to  say,  tenancies  which  of 
necessity  exceetl  three  years  are  within  the 
1st  section,  but  those  which  do  not  of 
necessity  exceed  it  are  not  within  it  Here 
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the  tenancy  was  to  arise  only  in  certain 
events,  which  might  happen  1  very  short 
time  before  the  end  of  the  period  of 
fourteen  years,  when  of  necessity  the  mort- 
gage must  come  to  an  end — I  mean  of 
necessity  according  to  the  contract  between 
the  parties.  It  is  not,  therefore,  in  my 
opinion,  liable  to  any  objection  under  the 
Statute  of  Frauds ;  and  there  being,  put- 
ting  aside  the  Statute  of  Frauds,  a  binding 
contract  between  the  parties,  not  for  a 
tenancy  at  wiU  but  for  a  monthly  ten- 
tmcYf  in  my  opinion  that  term  vested 
in  the  trustees  in  the  bankruptcy,  they 
not  having  disclaimed  it;  and  the  dis. 
^■eGBes  levied  after  the  bankruptcy  were 
good. 

There  is  one  other  point  which  I 
ought  to  have  mentioned  before.  It 
was  argued  that  the  default  mentioned 
in  the  deed  might  be  a  default  for  any 
period  of  time  in  paying  up  the  fines,  and 
that  the  result  might  be  to  run  up  the 
rent  to  a  large  and  very  excessive  amount. 
No  doubt  that  is  a  question  to  be  con- 
sidered. But,  in  my  opinion,  when  we 
are  considering  a  contract  of  this  nature 
we  ought  not  to  suppose  that  the  parties 
ocmtemplated  abusing  it  by  allowing  the 
instalments  to  fall  into  arrear  for  a  con- 
siderable time  so  as  to  create  a  very  large 
i^nt,  and  thus  to  subject  the  mortgagor  to 
a  very  large  increase  of  payment.  But 
we  ought  to  consider,  in  the  absence  of 
any  evidence  of  such  an  intention,  that  the 
parties  intended  to  act  in  a  reasonable  and 
fair  manner  in  the  execution  of  their  con- 
tract. That  being  so,  although  the  first 
payment  of  rent  for  the  first  three  months 
would  be  large,  yet  that  would  really  be 
only  a  pa3rment  off  of  arrears;  and,  in  my 
opinion,  the  parties  intended  to  act  reason- 
ably in  carrying  out  the  contract  by 
securing  the  payment  of  the  mortgage 
money  by  the  rent  which  I  have  mentioned, 
SOOL ;  and  this  is  not  a  sum  so  shocking 
as  to  lead  to  the  conclusion  that  a  sham 
and  not  a  real  tenanc}'-  was  created.  In 
iny  opinion,  the  judgment  of  the  Chief 
Judge  was  correct,  and  the  appeal  must  be 
dismissed. 

Jessel,  M.R. — I  wish  to  add  that  J 
entirely  agree  in  the  observations  of  Lord 
Justice  Brett  as  to  the  principles  of  law 
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which  are  to  be  extracted  from  Ex  parte 
Williams  (2)  and  the  two  subsequent 
cases. 
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Bankruptcy — Jurisdiction — Discretion 
as  to  Exercise — Fraudulent  Deed — 13  Eliz^ 
c.  6^Bankruptci/  Act,  1869  (32  <£r  33  Via. 
c.  71),  s.  72. 

A  bankrupt  had,  about  eighteen  montJis 
before  his  bankruptcy,  conveyed  to  his 
father,  in  consideration  of  100/.,  property 
worth  about  500/.  The  trustee  applied  to 
the  County  Court  to  have  the  deed  set  aside 
on  the  ground  that  it  was  executed  unth 
intent  to  defeat  and  delay  creditors.  The 
fatlier  objected  to  have  the  question  tried  in 
the  County  Court,  but  wished  to  have  it 
tried  in  tfie  High  Court : — Held,  that  as 
serious  questigns  of  character  were  involved, 
and  the  amount  at  stake  was  large,  the  case 
was  not  one  in  which  the  Court  of  Bank* 
ruptcy  ov^ht  to  exercise  its  discretionary 
jurisdiction  under  section  12  of  tJie  Bank- 
ruptcy Act,  but  the  matter  ougJU,  to  be  left 
to  the  ordinary  tribunals. 

By  an  indenture,  dated  the  8th  of  Sep- 
tember, 1880,  Thomas  Roberts,  a  grocer  at 
Birkenhead,  in  consideration  of  100/.,  con- 
veyed to  his  father,  Hugh  Eoberts,  in  fee, 
the  equity  of  redemption  of  a  farm  in 
Anglesey. 

On  the  10th  of  February,  1882,  Thomas 
Roberts  filed  a  liquidation  petition  in  the 
Birkenhead  County  Court.  The  trustee 
subsequently  applied  to  the  County  Court 
for  an  order  declaring  that  the  deed  of  the 
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8th  of  September,  1880,  was  executed  by 
the  debtor  with  intent  to  delay  his  cre- 
ditors, was  fraudulent  and  void  as  against 
the  trustee,  and  ought  to  be  delivered  up 
to  be  cancelled. 

The  property  was  Eaid  to  be  worth 
1,450/.,  and  was  subject  to  a  mortgage  for 
1,000Z. 

The  trustee  alleged  that  the  sale  was  a 
sham,  and  that  after  the  sale  the  son  con- 
tinued to  deal  with  the  property  as  his 
own. 

At  the  hearing  it  was  objected,  on  be- 
half of  the  purchaser,  the  father,  that  there 
was  no  jurisdiction  to  decide  the  question 
without  the  consent  of  the  father,  who  was 
no  party  to  the  liquidation,  and  that 
therefore  the  trustee  ought  to  proceed  by 
action  in  the  ordinary  way.  The  County 
Court  Judge  overruled  this  objection,  tried 
the  case,  and  directed  the  deed  to  be  de- 
livei-ed  up  to  be  cancelled. 

The  father  appealed. 

Yate  Lee,  for  the  appellant. — This  is  not  a 
case  in  which  the  Court  of  Bankruptcy  ought 
to  exercise  its  extraordinary  jurisdiction 
under  section  72  of  the  Bankruptcy  Act, 
1869 — £x  parte  Pennell;  in  re  England 
(1)  and  In  re  Harrison;  ex  parte  Harri- 
son (2). 

The  action  affects  the  rights  of  parties 
outside  the  bankruptcy,  involving  questions 
of  character  and  value  of  propeHy. 

He  also  cited  Ellis  v.  SiWer  (3). 

Kennedy,  for  the  respondent,  the  trustee. 
— The  trustee  claims  by  a  higher  title 
than  the  debtor;  therefore  the  Court  of 
Bankruptcy  ought  to  decide  this  ques- 
tion, and  not  leave  it  to  the  ordinary  tri- 
bunals— Ex  parte  Broxon;  in  re  Yates  (4). 

[Bacon,  C.J.,  considered  that  as  the 
questions  were  not  questions  arising  in 
the  liquidation,  the  trustee  had  no  right  to 
compel  the  appellant  to  have  them  tried 
by  the  Court  of  Bankruptcy.  He  there- 
fore allowed  the  api)eal,  but  without  costs.] 

(1)  47  Law  J.  Rep.  Bankr.  21 ;  Law  Rep.  6 
Cb  D.  335. 

(2)  49  Law  J.  Rep.  Bankr.  30;  Law  Rep.  13 
Ch.  D.  603. 

(3)  42  Law  J.  Rep.  Chanc.  6G6 ;  Law  R6p.  S 
Chanc.  83. 

(4)  48  Law  J.  Rep.  Bankr.  78  ;  Law  Rep.  11 
Ch.  D.  148.      • 


From  this  decision  the  trustee  appealed. 

Winshio,  Q.C.y  and  F.  Thompson,  fat 
the  appellant. — The  validity  of  the  deed  is 
impeached  under  section  91  of  the  Bank- 
ruptcy Act  as  well  as  under  the  statute  of 
Elizabeth.  The  case  is  therefore  a  proper 
one  for  the  Court  of  Bankruptcy  to  exer- 
cise its  discretion  under  section  72  *of  the 
Bankruptcy  Act. 

[Jessel,  M.R. — The  question  is  dealt 
with  in  Ex  parte  Dickin  (5)  and  Ex  parie 
Armitage  (6).] 

They  also  referred  to  Ex  parU  Butters  ; 
in  re  Harrison  (7)  and  Ex  parts  Brown  ; 
in  re  Yates  (4). 

[Jessel,  M.R. — The  principle  is  laid 
down  by  James,  L.  J.,  in  Ex  parte  Dickin 

(5).] 

The  County  Court  Judge  had  a  discre- 
tion in  the  matter,  and  he  rightly  exer- 
cised it. 

Yate  Lee,  for  the  respondent,  was  not 
called  upon. 

Jessel,  M.R. — I  think  that  after  the 
decision  in  Ex  parte  Armitage  (6)  the  law 
on  this  point  must  be  taken  to  be  settled. 
Section  72  of  the  Bankruptcy  Act,  1869, 
enables  the  Court  of  Bankruptcy  to  decide 
"  all  questions  whatsoever,  whether  of  law 
or  fact,  arising  in  any  case  of  bankruptcy  *' 
coming  within  its  cognisance,  if  it  is  do- 
sii-able  that  it  should  do  so.     But  a  disore- 
tion  is  given  to  the  Court,  whether  it  will 
or  will  not  try  the  case ;  and  the  mode  ia 
which  that  discretion  ought  to  be  exercised 
is   very  fairly  pointed  out  in   Ex  parie 
Armitage  (6).     In  that  case  it  was  held 
that  a  question  of  character  was  not  proper 
to  be  tried  in  a  County  Court.      In  the 
present  case  an  allegation  of  gross  fraud  is 
made  against  a  father  and  his  son.     It  is 
said  that  they  conspired  together  to  make  a 
sham  sale  to  the  father  of  the  equity  of 
redemption  of  property  of  the  son,  in  order 
to  defraud   the  creditors  of  the  son.     It 
does  not  matter  under  what  statute  it  is 
sought  to  set  aside  the  ti*ansaction.     The 
allegation  is  that  the  property  was  worth 
1,450/.,  subject  to  a  mortgage  for  1,000^., 
and  that  the  father   bought  it  for  100/L 

(.">)  48  Law  J.  .Rep.  Bankr.  3G ;  Law  Rep.  8 
Oh.  D.  377. 

(fi)  Law  Rep.  17  Ch.  D.  !3. 
(7)  Law  Rep.  14  Ch.  D.  265. 
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Property  worth  nearly  500Z.  is  at  stake, 
aad  questions  seriously  affecting  character 
are  involved.  The  father  is  not  a  bank- 
rupt, and  he  is  not  directly  amenable  to 
the  jurisdiction  of  the  Court  of  Bank- 
ruptcy. He  desires  that  the  case  should 
not  be  tried  in  the  County  Court,  and 
says  that  he  should  like  to  have  it  tried 
by  the  ordinary  tribunal.  He  gives 
various  reasons  for  this : — If  it  is  tried  in 
the  High  Court  it  will  be  tried  by  a 
Judge  of  high  rank ;  there  will  be  a  jury 
of  twelve  men  instead  of  five,  and  he  will 
be  able  to  have  the  assistance  of  a  higher 
class  of  coimsel.  Is  this  an  unreasonable 
objection  t  Ought  we  to  compel  him  to 
submit  to  the  jurisdiction  of  the  County 
Court  in  a  case  in  which  the  amount  at 
stake  is  so  much  beyond  the  ordinary  juris- 
diction of  that  Court,  except  in  bank- 
ruptcy, and  in  which  such  serious  questions 
of  character  arise?  The  County  Court 
Judge  seems  to  have  thought  that  he  had 
not  any  discretion  in  the  matter,  much 
less  to  have  exercised  any  discretion.  The 
objection  that  the  Chief  Judge  ought  not 
to  have  interfered  with  the  exercise  of  dis- 
cretion by  the  County  Court  Judge  does 
not  therefore  arise.  I  think  that  the 
appeal  ought  to  be  dismissed,  and  that  the 
ooets  should  follow  the  event.  The  costs 
in  the  County  Court  and  before  the  Chief 
Jadge  will  be  reserved* 

Brstt,  L.J. — Assuming  the  objection  to 
the  deed  to  be  one  which  would  arise  only 
under  the  statute  of  Elizabeth,  the  Court 
of  Bankruptcy  would  have  jurisdiction  to 
try  the  question.  Therefore  the  only 
ground  on  which  the  order  of  the  County 
Court  Judge  can  be  interfered  with  is  that 
he  had  a  discretion  which  he  did  not  exer- 
cise. I  mean  to  say  that,  in  my  view,  if 
the  sum  in  dispute  had  been  small — say 
under  50/.— I  should  have  thought  we 
ought  not  to  interfere  with  the  exercise  of 
discretion  by  the  County  Court  Judge  if 
he  had  said  that  he  would  try  the  case 
himself.  In  the  same  way,  if  a  very  large 
sum  were  at  stake  in  a  case  arising  in  a 
bankruptcy  within,  the  district  of  the 
Liondon  ^nkruptcy  Court,  and  the  Chief 
Judge  had  said  that  he  would  try  the  case 
himself  with  a  jury,  I  should  not  have 
been  inclined  to  interfere.    I  do  not  wish 
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to  put  the  case  on  any  different  footing 
from  that  on  which  it  would  have  stood  i 
the  allegation  had  been  that  the  deed  was 
void,  not  under  the  statute  of  Elizabeth, 
but  as  a  fraudulent  preference.  I  thiok 
the  fact  that  the  question  arises  under  the 
statute  of  Elizabeth  has  some  bearing  on 
the  exereise  of  the  jurisdiction.  But  I  do 
not  wish  to  preclude  myself  from  saying 
that,  if  the  case  were  one  of  fraudulent 
preference,  it  ought  not  to  be  tried  in  the 
County  Court  if  the  third  party  objected. 
But  in  the  present  case  it  cannot  be 
doubted  that  the  charge  made  is  one  of 
personal  fraud,  and,  indeed,  the  County 
Court  Judge  himself  has  said  so.  The 
father  objected,  and  I  think  quite  reason- 
ably,  to  have  the  question  of  his  character 
and  his  right  to  property  worth  500/. 
decided  in  the  County  Court,  not  because 
of  any  personal  objection  to  the  Judge,  but 
because  he  wished  to  have  his  rights  decided 
by  a  jury  of  twelve  of  his  countrymen  under 
the  superintendence  of  a  Judge  of  the  High 
Court.  And  there  was  something  more 
than  this.  All  the  witnesses  live  in 
Anglesea,  and  he  is  an  Anglesea  man,  and 
if  the  case  is  tried  at  the  Assizes  there  it 
will  be  tried  by  neighbours  of  his  own 
who  know  his  character.  This  is  of  im- 
mense importance  to  him  if  he  is  an  honest 
pian,  and  it  would  be  a  very  sti*ong  thing 
to  deprive  him  of  this  right.  It  seems  to 
me  that  Ex  parte  Armitage  (6)  is  an 
authority  for  saying  that  when  character 
is  impeached  and  the  amount  at  stake  is 
large  the  County  Court  Judge  ought  to 
exercise  his  discretion  under  section  72  by 
allowing  the  case  to  be  tried  in  the  ordi- 
nary way.  If  the  County  Court  Judge  had 
exercised  any  discretion  in  the  present 
case,  I  should  have  said  that  he  had  clearly 
exercised  it  wrongly ;  but  I  think  he  did 
not  exercise  his  discretion  at  all. 

Cotton,  L. J.  — Section  72  gives  the 
Court  of  Bankruptcy  jurisdiction  to  decide 
all  questions  which  are  necessary  for  the 
purpose  of  ascertaining  what  is  the  estate 
of  the  bankrupt,  and  how  it  ought  to  be 
distributed.  I  think  there  wjis  jurisdic- 
tion to  try  the  present  case.  But  when  an 
objection  to  the  exercise  of  jurisdiction  is 
made  by  a  third  person  who  is  brought 
into  the  Court  of  Bankruptcy,  the  Court 
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ought  to  consider  whether,  under  the  cir- 
cumstances, it  is  reasonable  that  the  case 
should  be  tried  by  the  ordinary  tribunals 
or  in  the  Court  of  Bankruptcy.  It  is  ob- 
jected here  that  the  County  Court  Judge  has 
exercised  his  discretion;  but  I  think  he 
has  not  done  so.  The  objection  seems  to 
have  been  put  to  him  as  a  question  of 
jurisdiction,  not  of  discretion.  The  dis- 
cretion was  not  exercised  until  the  matter 
came  before  the  Chief  Judge,  and  in  my 
opinion  he  -exercised  his  discretion  rightly 
in  considering  the  nature  of  the  question 
and  the  amount  at  stake.  I  by  no  means 
say  that  if  the  amount  at  stake  was  very 
small  the  trustee  ought  to  be  put  to  the 
expense  of  an  action.  But  here  a  substan- 
tial amount  is  at  st^ke,  and  there  is  a  dis- 
tinct charge  of  fraud.  Under  such  circum- 
stances, T  think  the  County  Court  Judge 
ought,  in  the  exei*cise  of  his  discretion,  to 
have  entertained  the  objection,  and  to  have 
left  the  trustee  to  have  recoui-se  to  the 
ordinary  tribunals.  The  costs  in  the 
County  Court  and  before  the  Chief  Judge 
will  be  reserved  to  be  dealt  with  by  the 
County  Court  Judge.  The  respondent 
must  not  deal  with  the  property  for  thi*ee 
months. 


Solicitors— W.  W.  Wynne  &  Son,  agents  for 
Master  k  Rogers,  Liverpool,  for  appellant ; 
UUithome,  Currey  &  Villiers,  agents  for  Louis 
&  Edwards,  Ruthin,  for  respondent. 


Fry,  J. 

188 
Dec 
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KITCAT  V,   SHARP, 


Contempt  of  Court — Jurisdictioii — In- 
junction, 

An  injunction  was  (/ranted  on  motion 
in  an  a^fiouy  to  restrain  a  part;/  to  the 
action  from  a  threatened  jmblication  of 
circulars  almsive  of  a  jyarty  to,  arid  tend- 
ing to  prejudice  the  fair  trial  of  tht 
action. 

The  plaintiff  in  this  action  was  a  clergy- 
man, who  had  bought  ten  shares  in  the 
Union  Tinist  Company  of  the  defendant 


Henry  'Gould  Shai*p,  a  stock  and  share 
broker,  not  a  member  of  the  Stock  fix- 
change.  The  statement  of  claim  allied 
that  the  plaintiff  had  been  induced  to  take 
the  shares  by  false  representations  con- 
tained in  letters  and  circulars  sent  to  him 
by  the  defendant.  He  claimed  a  dedaia- 
tion  that  he  had  been  induced  to  take  the 
shares  by  such  fraudulent  misrepresenta- 
tions, and  consequential  relief  by  resGiadon, 
or,  in  the  alternative,  damages.  A  nuin- 
ber  of  similar  actions  had  been  brought 
by  other  persons  against  the  same  defen* 
.  dant. 

The  defendant  wrote  to  the  plaintiff  a 
letter,  which  he  sent  together  with  a  copy 
of  the  statement  of  claim,  having  mar- 
ginal comments  of  a  stix)ng  chaimcter  on 
the  allegations  in  the  statement  of  claim. 
The  following  is  an  extract  from  that 
letter  : — 

^^  Such  a  statement  of  claim  is  enough 
to  rouse  any  man's  feelings.  I  shall  have 
them  reprinted,  and  send  them  round  to 
the  other  misguided  plainti^,  asking  if  it 
is  their  intention  to  send  in  a  fac  simile 
tissue  of  falsehoods ;  in  fact,  I  should  not 
hesitate  a  moment  in  having  a  few  thou- 
sands struck  off  with  my  remarks  (facts, 
not  lies),  bringing  in  the  loss  I  saved  you 
on  the  sixty  shares,  and  sending  them 
i*ound  with  copies  of  my  letters  to  you  to 
the  clergy,  addrcsse^l  from  the  Clergy  List. 
You  deserve  such  treatment.  Some  years 
since  I  was  done  out  of  1,100^.  by  a  noj^le- 
man.  I  printed  all  his  letters  and  my 
replies,  and  sent  4,000  copies  (an  immense 
sheet)  to  the  nobility  to  show  the  man  up. 
He  deserved  such  treatment.  I  got  M, 
in  the  pound  out  of  the  baron.  Wheii  I 
begin  I  go  on." 

This  was  a  motion  on  behalf  of  the 
plaintiff  to  restrain  the  defendant  from 
the  threatened  publication  of  the  state- 
ment of  claim  and  comments. 

Harry  Green  wood ^  for  the  phiintiff.-— 
The  threatened  publication  would  be  a 
contempt  of  Court,  as  being  a  libel  on  the 
plaintiff,  and  also  as  tending  to  interfere 
with  the  fair  ti'ial  of  tlie  action,  and 
would  therefore  be  resti-ained  on  motion 
in  the  action — Coleman  v.  Th€  West 
Hartlepool  liailway  Company  (1).     The 

(1)  8W.  R.  734. 


Vol.  52.] 
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Court  will  restrain  the  publication  of  a 
libel — The  Quartz  Mining  Company  v. 
BeaU  (2)  and  UiU  v.  Hart-Davis  (3). 

Joseph  Beaunvonty  for  the  defendant. — 
A  libel  can  only  be  restrained  as  such  in 
an  action  brought  for  that  purpose.  The 
proper  remedy  for  contempt  of  Court  is  by 
motion  to  commit,  and  the  Court  has  no 
jurisdiction  to  restrain  such  contempt — 
Smith  V.  The  Jtistices  of  Sierra  Leone  (4:) 
and  McDermoU  v.  TJis  Justices  of  British 
Guiana  (5).  This  is  not  like  a  case 
where  the  Court  interferes  in  exercise  of 
the  jurisdiction  of  the  Chancellor  as 
parens  patrice  to  protect  a  ward  or  pre- 
vent a  contempt  of  Court. 

Fry,  J. — It  appears  to  me  that  if  the 
threat  contained  in  the  letter  were  carried 
into  effect,  it  would  be  calculated  to  in- 
terfere with  the  fair  trial  of  the  action; 
it  would  be  calculated  to  prejudice  the 
plaintiff,  and  render  it  difficult  for  him  to 
obtain  justice  if  justice  were  on  his  side. 
That  such  a  coui*6e  of  action  is  a  contempt 
of  Court  I  cannot  entertain  the  slightest 
doubt.  So  long  ago  as  1742  it  was  laid 
down  by  Lord  Hardwicke,  in  a  motion 
against  the  printers  of  Tlie  CJiampion  and 
St,  Janus* s  Evening  Post  (6),  "that  no- 
thing is  more  incumbent  on  Courts  of  jus- 
tice than  to  preserve  their  proceedings  from 
being  misrepresented,  nor  is  there  any- 
thing of  more  pernicious  consequence  than 
to  prejudice  the  minds  of  the  public  against 
persons,  parties  in  causes,  before  the' cause 
is  finally  heard."  Further  down  in  the 
same  case  he  said,  **  There  are  three  dif- 
ferent sorts  of  contempt.  One  is  scan- 
dalising the  Court  itself.  There  may  be 
likewise  contempt  of  Court  in  abusing 
parties  who  are  concerned  in  causes  here. 
There  may  be  also  a  contempt  of  this 
Court  in  prejudicing  mankind  against  per* 
sons  before  the  cause  is  heard." 

It  appears  to  me  that  the  threatened 
act  of  the  defendant  would  tend  in  this 
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case  to  the  two  latter  species  of  contempt. 
It  is  both  abusing  a  party  concerned  and 
prejudicing  mankind  before  the  cause  i» 
heard.  It  appears  to  me,  therefore,  clearly 
that  there  would  be  contempt  of  Court. 

If  so,  there  arises  the  question  whether 
I  ought  to  stop  that  course  of  action,  or 
whether  the  ordy  proper  course  would  be, 
as  is  contended  by  his  counsel,  to  imprison 
him  for  contempt  when  committed.  It 
appears  to  me  I  have  plainly  jurisdic- 
tion to  prevent  the  threatened  conduct. 
Only  observe  what  would  be  the  effect  if 
I  had  not  the  jurisdiction.  It  would  be 
that  the  Court,  seeing  that  a  fair  trial  is 
likely  to  be  interfered  with  by  a  contempt 
of  Court,  would  be  powerless  to  prevent 
such  contempt,  and  powerless  to  prevent 
the  fair  trial  from  being  interfered  with. 
It  might  be  so  because  there  might  be  a 
decision  to  that  effect  binding  on  me ;  but 
there  is  nothing  of  the  sort;  and  in  the 
next  place  nothing  is  more  familiar  than 
cases  where  the  Court  does  interfere  to 
prevent  a  threatened  contempt  of  Court. 
The  case  to  which  Mr.  Beaumont  has 
referred,  with  respect  to  wards  of 
Court,  is  an  exercise  of  that  jurisdiction 
against  persons  not  even  parties  to  the 
action  or  cause.  Lastly,  if  authority 
were  wanted  for  the  exercise  of  the  juris- 
diction in  this  veiy  way,  there  is  the  case 
that  has  been  cited  of  Coleman  v.  The 
West  Hartlepool  Bailway  Company  (1), 
in  which  the  Yice-Chancellor  Sir  William 
Page  Wood  restrained  publication. 

Against  that  no  single  case  has  been 
brought,  though  Mr.  Beaumont  has  argued 
the  case  with  his  usual  ability  and  in- 
dustry. I  hold,  therefore,  that  I  have  the 
jurisdiction  and  the  obligation  in  the  pre- 
sent case  to  restrain  the  publication. 


Solicitors  —  J.    Catkin    Lewis,    for    plaintiff 
Learoyd  &  Co.,  for  defendant. 


(2)  61  Law  J.  Rep.  Chanc.  874 ;  Law  Rep.  20 
Ch.  D.  601. 

(3)  61  Law  J.  Rep.  Chanc.  815;  Law  Rep. 
21  Ch.  D.  798. 

(4)  3  Moore,  P.C.  .301. 

(6)  38  Law  J.  Rep.  P.C.  1 ;  Law  Rep.  2  P.C 
341. 
(6)  2  Atk.  p.  4C9  (case  291). 
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BREWER  V,  BROADWOOD. 


•  Vendor  and    Purcluiser — Specific  Per' 
formance — Defeasible  Title, 

The  Court  vnll  not  enforce  a  contract 
for  sale  at  the  instance  of  tlie  vendor  when 
it  is  in  the  2^0  wer  of  a  third  person  to 
destroy/  the  title. 

An  action  by  the  vendor  for  the  specific 
performance  of  a  contract  to  purdiase  a 
building  agreement  for  a  lease  was  dis- 
missed where  the  conditions  of  the  agree- 
meiit  on  the  part  of  tlie  builder  had  not 
been  complied  tvith, 

m 

On  the  17th  of  August,  1878,  a  building 
agreement  was  entei'ed  into  between  the 
Earl  of  Ilchester  as  landowner  and  George 
Stevenson  as  builder,  in  respect  of  a 
plot  of  land  at  Melbury  Road,  Kensing- 
ton, by  which  it  was  stipulated  that  two 
houses  should  be  built  on  the  laud,  which 
should  be  completed  by  the  1 7th  of  AugiLst, 
1880,  and  that  Lord  Ilchester  would  grant 
leases  for  the  term  of  ninety  years  from 
the  24th  of  June,  1880,  at  an  annual  i-ent 
of  250/.  for  the  two  houses. 

One  house,  called  No.  1  Melbuiy  Road, 
was  erected,  and  a  lease  granted  at  an 
apportioned  i-ent  of  1 50Z. 

In  July,  1880,  the  agent  of  Lord  Il- 
chester wrote  to  George  Stevenson  con- 
senting to  enlarge  the  time  for  comijletion 
of  the  second  house,  on  condition  that 
exciivation  should  bo  commenced  at  once, 
that  reasonable  progress  should  be  made 
with  the  building  within  the  next  three 
months,  that  the  house  should  be  covered 
in  by  the  17th  of  May,  1881,  and  finished 
in  due  course. 

In  January,  1881,  the  interest  of  Ste- 
venson under  the  agreement  subsequently 
became  vested  in  W.  H.  Brewer,  the 
plaintiff,  as  purchaser  from  the  trustee  in 
liquidation  of  the  estate  of  George  Steven- 
son. 

On  the  1st  of  April,  1881,  the  plaintiff, 
acting  by  George  Stevenson  as  agent,  and 
the  defendant  Broadwood,  acting  by  the 
defendant  E.  Plater,  entered  into  an  agree- 
ment by  which  the  defendant  Broadwood 
agreed  to  purchase  the  agreement  to  lease 
the  plot  of  land  next  to  No.  1  Melbury 


Road  from  Lord  Ilchester,  at  the  animal 
ground  rent  of  100/.,  for  the  sum  of  800/. 
On  the  6th  of  April,  1 881,  the  deliBndant 
Broadwood  repudiated  the  oontract.  The 
house  was  not  roofed  in  by  the  17th  of 
May.  1881,  the  time  stipulated  by  the 
agreement  of  Lord  Ilchester;  and  no 
rea.sonable  progress,  it  was  admitted,  had 
been  made  by  April  the  6th ;  but  on  that 
day  Lord  Ilchester's  solicitors  agreed  <m  his 
behalf  with  the  plaintiff  for  a  further  ex- 
tension of  the  time  for  covering  in  the 
house  until  the  31st  of  October,  1881,  on 
condition  of  the  rent  up  to  the  25th  of 
March,  1881,  being  paid  within  a  week. 
The  plaintiff  sued  for  damages  for  breach 
of  the  agreement. 

Cozens  Hard}/,  Q.C.,  and  Seward-Briu^ 
for  the  plaintiff. — The  contract  entered 
into  by  the  defendant  was  to  take  over  the 
agreement  as  it  stood  for  what  it  was 
worth,  and  could  not  be  repudiated  even  if  it 
turned  out  worthier.  In  the  second  place, 
the  agreement  was  a  valid  and  subsisting 
one ;  it  had  not  been  avoided ;  the  plain- 
tiff was  in  |X)sse8sion  under  it.  They  dis- 
tinguished the  case  from  Noble  v.  Edwards 
(1)  on  the  ground  that  time  was  not  here 
of  the  essence  of  the  contract. 

Davey,  and  Giffard,  Q.C,  for  the  defen- 
dant.— The  plaintiff  had  failed  to  complete 
his  contract  to  a.ssign  an  agreement  for  a 
lease  capable  of  being  enforced  against  the 
ground  landlord  ;  the  defendant  was  there- 
fore in  a  position  to  repudiate  the  agree- 
ment when  he  did — Forrer  v.  Nash  (2), 
Penniall  v.  Harbome  (3),  Wilson  v.  Wil- 
son (4)  and  Weston  v.  Savage  (5). 

Cozeyis  Hardy ^  Q-C.f  in  reply. — ^The 
plaintiff,  by  the  arrangement  of  the  6th, 
was  placed  in  a  position  to  make  a  good 
title ;  that  was  all  that  was  required  to 
support  his  right  of  action  —  Sidebotham 
V.  Barrington  (6). 

Fry,  J. — The  first  enquiry  is,  what  is 

(1)  Law  Rep.  5  Ch.  D.  378. 

(2)  35  BesLV.  167. 

(3)  11  Q.n.  Rep.  .368;  17  Law  J.  Rep.  Q.B.  94. 

(4)  14  Com.  B.  Rep.  616;   23  Law  J.  Rep. 
C.P.  137. 

(5)  48  Law  J.  Rep.  Chanc.  239 ;  Law  Rep.  10 
Ch.  D.  736. 

(6)  3  Beav.  524  ;  4  ibid.  HO;  10  Law  J.  Rep. 
Clianc.  302. 
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tbe  obligation  of  a  person  who  agrees  to 
sell  an  agreement  to  lease  1  It  may  be 
shewn  either  from  the  surrounding  cir- 
cumstances, or  by  direct  evidence  that  the 
intention  of  the  agreement  is  to  sell  only 
such  interest,  if  any,  as  the  vendor  may 
have ;  and  in  such  a  case  as  that  the  pur- 
chaser has  no  right  to  require  the  title  to  be 
shewn  by  the  vendor ;  but,  in  the  absence 
of  Such  express  evidence,  the  view  which 
I  take  of  such  an  agreement  is  that  it 
requires  the  vendor  to  shew  that  he  has  a 
title  to  a  valid  agreement.  The  law  of 
England,  in  the  case  of  a  sale  of  free- 
hold land  in  fee-simple,  requires  the  ven- 
dor to  shew  that  he  has  a  fee-simple  title 
to  the  land.  If  it  is  the  sale  of  a  lease, 
it  requires  the  vendor  to  shew  that  he 
has  a  valid  title  to  the  term  granted  by  the 
lease ;  and  likewise,  in  the  case  of  an  agree- 
ment for  a  lease,  I  hold  that  the  vendor  is 
bound  to  shew  that  there  is  a  subsisting 
valid  agreement  for  a  lease. 

[His  Lordship  stated  the  facts,  observ- 
ing that  it  was  conceded  that  the  second 
condition  imposed  by  the  agent  of  Lord 
Dchester,  in  the  letter  of  July,  1880,  had 
not  been  complied  with,  and  proceeded  :] 

On  the  Ist  of  April,  1881,  therefore, 
there  was  a  subsisting  agreement  to  lease, 
bat  not  a  valid  agreement  in  the  sense  that 
it  was  voidable.  It  was  subsisting,  but 
voidable.  It  was  subsisting  because  Lord 
Ilchester  could  enforce  it,  and  it  was  sub- 
sisting because  Mr.  Stevenson,  or  the  plain- 
tiff claiming  under  him,  was  in  possession 
of  the  land  under  the  agreement ;  but  void- 
able because  the  condition  of  the  original 
agreement  and  the  condition  of  the  ex- 
tended agreement  were  both  in  default. 
Therefore,  it  appears  to  me  that,  accord* 
ing  to  the  true  construction  of  the  agree* 
ment  on  the  1st  of  April,  the  plaintiff  was 
never  in  a  position  to  make  out  a  valid 
title  to  the  agreement.  But  the  enquiry 
then  arises.  Was  he  before  the  6th  of  April 
in  a  position  to  make  out  a  good  title? — 
because  that  is  the  date  at  which  the 
defendant  wrote  a  letter  repudiating  the 
agreement.  That  turns  upon  the  enquiry. 
What  happened  on  the  6th  of  April  be- 
tween Messrs.  Fladgate,  who  were  the 
Roents  for  the  earl,  and  the  agents  for  the 
plaintiff?  Now  on  that  day  they  wrote 
a  letter  in  which  they  proposed  (that  is 
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what  it  comes  to)  an  extension  of  the  time 
to  the  31st  of  October,  subject  to  certain 
conditions.     Now  one  of  those  conditions 
was  that  the  three  quarters  of  a  year's 
ground  rent,  payable  on  the  25th  of  March 
then  last  past,  should  be  paid  on  the  12th 
of  April.    It  was  not,  therefore,  an  uncon- 
ditional or  an  unqualified  enlargement  of 
the  time.      The  agreement  for  a  lease, 
therefore,  could   only  be    rendered   valid 
on  the  performance  of  the  condition  which 
was  not  then  performed*,  and  as  to  which, 
of  course,  it  was  doubtful  whether  it  would 
ever  be  performed,  and  which  in  point  of 
fact  never  was  performed.     That  is  imma- 
terial, as  it  seems  to  me.     The  material 
fact  appears  to  me  to  be  this — that  on  the 
6th    of  April  'there  was  only  a  condi- 
tional and  contingent  waiver  of  the  right 
to  avoid  the  term.     Now  I  have  to  ask 
myself  whether  the  plaintiff,  under  that 
state  of  circumstances,  was  in  a  position 
to  shew  that  he  had  a  valid  agi*eement. 
The  answer  appears  to  me  to  be  that  he 
was  not.     He  had  nothing  but  a  contin- 
gent  agreement ;  he  had  nothing  to  sell ; 
and  the  question  is,  Was  the  defendant 
then  at  liberty  to  repudiate  the  contract  % 
In   my  judgment   he  was.     In  the  first 
place,  I  think  that  this  is  a  contract  in 
which  time  was  of  the  essence;  because, 
in  any  event,  the  property  to  be  acquired 
by  Mr.  Broadwood  was  only  for  a  term  of 
years,  and,  in  any  event,  he  was  only  to 
have  a  limited  peiiod  within  which  to  com- 
plete his  building.     Every  day,  therefore, 
was  of  great  importance   to   Mr.  Broad- 
wood,  and  it  would  be  a  great  hardship 
that  he  should  be  postponed,  even  to  the 
12th  of  April,  to  know  whether  there  was 
or  was  not  a  valid  agreement.     But,  in 
the  next  place,  I  think  there  is  great  good 
sense  in  the  view  which  the  Master  of  the 
Bolls  expressed  in  the  case  of  Forrer  v. 
Nash  {2),  that  where  a  person  sells  property 
that  he  is  neither  able  to  convey  himself 
nor  has  the  power  to  compel  the  convey- 
ance from  any  other  person,  the  purchaser, 
as  soon  as  he  finds  that  to  be  the  case, 
may  say,  "  I  will  have  nothing  to  do  with 
it."     That  is  the  case  here,  and  on  that 
principle   the  defendant  was  justified   in 
repudiating  the  contract.     That  principle 
has  nothing  whatever  to   do   with   cases 
in  which  there  are  outstanding  interests 
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which  the .  vendor  has  the  power  of 
getting  in,  because  in  those  cases  he  is 
liable  and  under  an  obligation  to  get  them 
in;  and  therefore  it  has  nothing  to  do  with 
the  case  in  which  the  owner  of  land  sub- 
ject to  an  incumbrance  sells  that  land, 
because  he  has  the  power  and  is  under  an 
obligation  to  pay  off  the  incumbrance  and 
get  it  in.  But  it  has  something  to  do  with 
a  case  where  the  only  title  of  the  vendor  is 
contingent  upon  the  will  and  volition  of  a 
third  person.  That  is  the  present  case,  and 
therefore  I  hold  that  the  defendant  was  ' 
justified  in  the  repudiation,  and  I  dismiss 
this  action  with  costs ;  and  I  direct  the 
repayment  of  the  deposit,  with  interest  at 
four  per  cent,  from  the  date  of  the  6th  of 
April. 


Solicitor*— Boxall  k  Boxall,  for  plaintif!^  Wa<le 
&  LjTill,  for  defendant. 


[IN  THE  COURT  OF  APPEAL.] 

Bankruptcy. 
Jessel,  M.E. 

Brett,  L. J.     I     Ex  jmrte  KiiQVL\  in  re 
Cotton,  L.J.  i  amor. 

1882. 
Aug.  3. 

Bankruptcy  —  Liquvlation  Petition  — 
Debtor  in  Partnership  —  Statement  of 
Affairs  —  *Siifficiency  —  Bankruptcy  Act, 
1869  (32  d:  33  Vi^.  c.  71),  m.  125  and  126. 

A  debtor  wlu)  carried  on  two  businesses, 
one  by  himself  and  the  other  in  portlier* 
ship,  fled  a  liquidation  petition,  hisjxirtner 
being  solvent.  His  statement  of  affairs, 
besides  sJiewing  his  assets  and  liabilities 
on  his  separate  estate,  gave  tJie  names  of 
the  partnership  creditors  toit/i  the  amount 
of  the  debt  due  to  each,  and  started  that 
ujyon  balancing  the  books  of  the  firm  tliere 
appeared  to  be  a  certain  stirplus  due  to 
him : — Held,  that  tJie  names  if  the  debtors 
to  the  firm  should  have  been  staged  ami  the 
amount  due  from  each,  together  with  an 
account  between  the  debtor  and  his  partner 
shewing  clearly  the  balnnce  due  to  him; 


and  this  not  having  been  done  that  the 
statement  was  insufficient. 

If  for  any  reasoji  a  debtor  is  unable  to 
make  a  proper  statement  of  hie  affaire^  he 
must  svhmit  to  be  made  bankrupt  and  hee 
tlie  benefit  of  tfie  Act  as  to  liquidation  or 
composition. 

This  was  an  appeal  from  a  decision  of 
Mr.  Registrar  Murray  sitting  as  Chief 
Judge  in  Bankruptcy. 

The  bankrupt,  J.  B.  Amor,  carried  on 
business  alone  as  the  proprietor  of  a  club ; 
he  also  carried  on  the  business  of  a  cigar 
importer  in  partnership  with  one  Leigh. 

On  the  2nd  of  June,  1882,  Amor  filed  a 
liquidation  petition,  and,  at  the  first  meet- 
ing of  his  creditors,  which  took  place  on 
the  29th  of  June,  he  produced  a  statement 
of  his  affairs,  shewing  liabilities  amounting 
to  36,850/.  7^.  8c;.,  and  assets  5,655^.  149. 
This  statement  set  out  lists  of  the  secured 
and  unsecured  creditors  against  his  sepa^ 
nite  estate,  and  a  list  of  the  partnership 
creditors,  giving  their  names  and  the 
amount  due  to  each,  the  total  being 
3,543/.  5^.  6c/. ;  and  it  also  stated  as  fol- 
lows : — 

*^  I  am  a  partnei:  in  the  firm  of  Leigh  & 
Amor,  and  it  appeal's  upon  balancing,  the 
accounts  that  there  is  a  surplus,  after  pay- 
ing the  trade  creditors,  of  1,936/.  15tf.  Se/., 
which  sum  stands  to  the  credit  of  my  capital 
account  in  that  business;  but  I  am  in- 
formed that  Mr.  Leigh  claims  the  entire 
amount,  under  a  penal  clause  in  the  part- 
nership agreement,  should  the  business  be 
wound  up  through  any  act  of  mine." 

The  first  meeting  was  adyoumed  in 
order  that  an  accountant  might  investi- 
gate the  debtor's  affairs  and  report  to  the 
adjourned  meeting.  The  accountant's  re- 
port confirmed  the  statement  of  the  debtor 
as  to  his  share  in  the  partnership  business^ 
but  added  that  the  whole  of  the  amount 
was  claimed  by  Mr.  Leigh  under  the  terms 
of  his  agreement  with  the  debtor,  and  that 
there  was  no  partnership  deed. 

This  report  was  not  signed  nor  in  any 
way  adopted  by  the  debtor. 

Resolutions  wei*o  then  passed  for  a  com- 
position of  Is.  ChL  in  the  pound,  and  at  the 
second  meeting,  held  on  the  25th  of  July, 
these -resolutions  were  confirmed. 

The  registration  of  the  resolutions  was 
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objected  to  by  a  dissentient  creditor  on  the 
ground  that  the  statement  of  affairs  was 
insufficient. 

The  K^gistrar  having  refused  to  register 
the  resolutions,  the  debtor  appealed. 

It  appeared  that  the  debtor  had  been 
adjudicated  a  bankrupt  on  the  4th  of 
Jtdy,  1882,  upon  a  petition  presented  by 
the  dissentient  creditor  on  the  2nd  of 
June,  but  that  the  advertisement  of  the 
adjudication  was  stayed  pending  the  result 
of  the  liquidation  proceedings. 

Cooper  WiUiSf  Q,C,,  and  Herbert  Reed, 
for  the  appellant. — ^The  debtor's  statement 
of  affidrs  is  quite  sufficient. 

[Jessel,  M.R.,  refeiTed  to  Ex  parte 
8oU>num(\).] 

The  accountant  fully  investigated  the 
debtor's  statement,  and  his  report  supplies 
any  deficiency. 

[Jessel,  M.R. — The  debtor  did  not 
pledge  himself  to  the  accountant's  state- 
ment in  any  way.] 

The  accountant's  report  was  read  to  the 
meeting  as  supplementing  the  debtor's 
stfttement,  and  was  adopted  by  him.  The 
answers  given  by  a  debtor  to  questions  put 
to  him  at  meetings  of  his  creditors  are  to 
be  taken  as  supplementing  his  statement 
of  a&irs — Ex^  parte  Aaronson  (2). 

[Jessel,.  M.R. — Only  if  the  answers  are 
taken  down  in  writing — Ex  parte  Solomon 
(1).  In  Ex  parte  Aaronson  (2)  the  object 
of  the  examination  was  not  to  supplement 
the  statement,  but  to  impeach  the  truth 
of  it  altogether.] 

The  debtor  has  set  out  the  balance  due 
to  him  from  the  partnei^ip  as  an  asset,  and 
that  is  sufficient. 

Winelow,  Q.C.,  and  Sidney  Wool/,  for 
the  respondent,  were  not  called  upon. 

Jesssl,  M.R.— The  point  which  we 
have  to  consider  is  a  very  simple  one.  The 
debtor  carried  on  a  business  alone  and  also 
another  lousiness  in  partnership  with  a 
Mr.  Ldgh.  The  debtor  having  filed  a 
liquidation  petition,  the  Act  requires  him 
to  make  a  statement  of  his  affiurs.  This 
statement  must  be  in  writing,  and  it  mujst 

(1)  61  Law  J.  Rep.  Chanc.  677:  Law  Rep.  20 
Ch.  D.  281. 

(2)  47  Law  J.  Rep.  Bankr.  60 ;  Law  Rep.  7 
Ch.  D.  713.  ^ 
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pledge  the  debtor  to  the  amount  of  his 
assets  and  liabilities.     How  hae  this  debtor 
made  out  the  statement  of  his  own  assets 
and  liabilities  ?     [His  Lordship  referred  to 
the  statement.]     The  creditors  have  thus 
before  them  the  materials  for  ascertaining 
'  what  are  his  means  of  meeting  his  liabili- 
ties.    K  he  is  also  a  partner  in  a  firm,  he 
ought  to  make  a  similar  statement  of  the 
assets  and  liabilities  of  the  firm,  and  then 
the  creditors  will  be  able  to  see  what  his 
position  is.     But  that  is  not  enough.     He 
must  also  make  a  statement  of  the  account 
between  himself  and  his  partner,  and  then 
the  creditors  will  be  able  to  see  exactly 
what  the  amount  of  the  surplus  coming  to 
him  will  be.     That,  in  my  view,  is  the 
proper  mode  of  making  the  statement,  and 
I  can  see  no  difficulty  in  making  it  as  a 
general  rule.     Of  course  there  may  be  ex- 
ceptional cases  in  which  this  cannot  be 
done — if,  for  instance,  the  partner  should 
refuse  to  allow  the  debtor  access  to  the 
books  of  the  firm.     If,  however,  for  any 
reason  he  cannot  make  a  proper  statement 
of  his  affairs,  be  cannot  have  the  benefit  of 
the  provisions  of  the  Act  as  to  liquidation 
or  composition,  but  he  must  submit  to  be 
made  bankrupt.     In  Ihe  present  case  the 
debtor  has  a  partner,  and  he  has  partly 
complied  with  the  Act  by  giving  a  list  of 
the  partnership  creditors.     But  as  to  the 
assets  of  the  partnership  what  he  says  is 
this  :    "It  appears  upon    balancing  the 
accounts  that  there  is  a  surplus,  after  pay- 
ing the  trade  creditore,  of  1,936/.,  which 
sum  stands  to  the  credit  of  my  capital 
account."      That    tells    nothing    to    the 
creditors.      They  are   entitled  to    know 
whether  the  balance  is  correct,  and  how 
it  was  arrived  at.     His  statement  comes 
only  to  this,  that  in  an  account  which  has 
been  drawn  up  by  somebody  this  balance 
has    been    arrived    at.      That   tells    the 
creditors  nothing.     Then  he  says  :  *'  1  am 
informed  that  Mr.  Leigh  xdaims-  the  entire 
amount,  under  a  penal  clause  in  the  part- 
nership agreement,  should  the  business  be 
wound  up  through  any  act  of  mine."     He 
is  bound  to  set  out  fully  what  the  claim  of 
Mr.  Leigh  is,  and  what  the  penal  clause 
is,   so  that  the  creditors  may  judge  for 
themselves.     My  impression  ia  that  this 
claim   is  all   moonshine,  the  very  thing 
which  the  bankrupt  law  was  intended  to 
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prevent.  You  cannot  toll  from  his  state- 
ment what  it  is.  His  statement  comes  to 
this:  "I  may  be  entitled  to  1,936^.,  ac- 
cording as  Mr.  Leigh  is  or  is  not  entitled 
to  larger  damages  against  me."  It  is 
impossible  to  tell  whether  the  debtor  is 
entitled  to  receive  anytliing  from  the  part- 
nership. In  my  opinion  the  statement  is 
manifestly  insufficient^  and  the  appeal 
must  be  dismissed  with  costs. 

Bbett,  L.J. — I  think  that  the  rule  which 
we  are  laying  down  will  be  a  hardship  on 
the  solvent  partner,  because  the  state  of 
his  business  will  be  disclosed ;  but  still  I 
think  the  rule  must  be  so  laid  down.  Mr. 
Willis's  argument,  as  I  understand  it, 
comes  to  this — that  whenever  a  person 
who  is  desirous  of  liquidating  his  affairs 
by  arrangement  or  composition  with  his 
creditors  has  a  business  of  his  own,  and 
also  another  business  in  which*  he  has  a 
partner,  and  the  partnei*ship  business  is 
solvent,  he  may,  for  the  purpose  of  guiding 
his  own  creditors,  put  down  in  a  lump 
Sim  the  share  which  he  says  is  coming  to 
him  from  the  assets  of  the  partnership.  It 
is  admitted  that  if  the  business  wei'e  his 
own  this  would  not  be  sufficient.  The 
fact  that  some  one  else  is  interested  in  it 
cannot  make  any  diflferenoe.  Why  should 
lie  be  excused  from  making  a  full  state- 
ment with  regard  to  the  pai-tnershi[)  busi- 
ness— which  is  his,  though  it  is  also  some- 
bady  else's — because  ho  has  a  partner  in  it  ] 
I  can  see  no  rule  which  absolves  him  from 
making  a  full  statement  because  he  has  a 
B)lvent  partner.  If,  then,  the  debtor 
ought  to  make  a  full  statement  of  the 
afl^irs  of  the  partnership  business,  has  ho 
done  so  here?.  He  has  not  pledged  him- 
self to  anything.  He  only  says,  **  It  ap- 
pears upon  balancing  the  accounts  that 
there  is  a  surplus  of  1,936/."  That  is 
fatal.  But  suppose  he  had  said  "  That  is 
the  balance  due  to  me,"  and  had  produced 
the  statement  of  an  accountant  who  had 
prepared  the  accounts  of  the  partnership,  I 
am  not  prepared  to  say  that  if  that  state- 
mcnt  had  contained  all  the  necessary  in- 
formation, and  the  debtor  under  his  own 
hand  had  referred  to  it  in  such  a  way  as  to 
incoriX)rate  it  into  his  own  statement  of 
affairs,  that  would  not  have  been  sufficient. 
But  nothing  of  the  kind  has  been  done 


here,  and  I  think  it  cannot  be  doubted 
that  the  statement  is  quite  insufficient  for 
the  puipose  of  guiding  the  creditors. 

Cotton,    L.J. — By  holding  that    this 
statement  of  affiui's  is  insufficient,  we  may 
be  putting  some  difficulty  in  the  way  of 
persons  w^ho  desire  to  avail  themselves  of 
these  clauses  of  the  Act.     But  we  have 
only  to  consider  what  is  required  by  the 
A  ct  iii    order    to    bind    the   dissentient 
creditors.     Section  126  requires  that  the 
debtor  "shall  produce  to  the  meeting  a 
statement  shewing  the  whole  of  his  assets 
and  debts,  and  the  names  and  addresses  of 
the  creditors  to  whom  such  debts  respec- 
tively are  due."     It  does  not  say  a  state- 
ment of  the  aggi*egate  of  his  assets  or 
debts.      One  object  is  that  the  creditors 
may  be  able   to  form  an  opinion  .what 
dividend  his  estate  will  be  able  to  pay. 
Another  object  is  that  there  shall  be  a 
statement  by  the  debtor  by  himself.     He 
ought,  in  my  opinion,  to  give  a  full  state- 
ment, and  he  should  give  it  as  his  own 
statement  in  writing ;  and  though  an  ac- 
countant's report,  if  it  is  properly  adopted 
by  the  debtor,  may  be  sufficient,  still  he 
ought  to  give  all  the  information  which  he 
himself  possess  i^s,  and  it  is  not  sufficient 
for  him  to  si\y  that  by  means  of  subsequent 
investigation  it  may  perhaps  be  found  out. 
It  is  not  enough  for  him  to  supplement  his 
own  insufficient  statement  by  something 
said  by  another  person ;  he  must  himself 
make  the  statement,  and  he  must  pledge 
himself  to  its  accuracy.     Here  the  debtor 
has  really  pledged  himself  to  nothing ;  he 
has  given  no  information  which  can  enable 
the  creditors  to  judge  whether  they  should 
accept  the  composition  which  he  offers, 

E.  C.  WUlis,  Q,C.,  asked  that  a  fresh 
first  meeting  might  Ije  summoned,  and 
referred  to  Ex  parte  Solomon  (1). 

Winslow,  Q.C. — The  B^strar  thought 
that  the  resolution  was  not  passed  in  the 
interest  of  the  creditors.  The  statement 
of  affairs  as  it  stood  shewed  a  dividend 
of  3«.  6c/.  in  the  pound.  Besides,  the  ad- 
vertisement of  our  adjudication  was  only 
stayed  pending  the  result  of  these  pro- 
ceedings under  the  liquidation  petition. 

Jessel,  M.E. — The  granting  of  a  fresh 


.Vol..  52.] 

Ex  parte  Amor  ;  in  re  Amor  (^App,),  Bankr, 

meeting  is  purely  discretionary,  and  I 
think  under  the  circumstances  we  ought  to 
refuse  it. 

Brett,  L.J.,   and   Cotton,  L.J.,  con- 
curred. 


Solicitors— Bey f us  &  Beyfus,  for  the  debtor; 
H.  A.  Lovett  &  Son,  for  the  creditor. 
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WILDER  V,  PIGOTT. 


Kay,  J. 

Dec 

Married  Woman — Election  to  confirm 
SetthmerU  — Infant — Jurisdiction  of  Court 
to  elect  for  Person  of  Unsound  Mind, 

By  ike  settlement  made  on  the  marriage 
of  H.  S.f  an  infant,  and  executed  by  her, 
she  purported  to  assign  to  trustees  all 
property  derived  by  her  under  Jier  father's 
marriage  settlement,  and  tlie  husband 
covenanted  for  himself  and  his  wife  to 
bring  into  settlejnent  aU  after-acquired 
property  *  The  marrietge  took  plaice  ;  and 
H.S,  afterwards  cUtaiiud  twenty-one,  and 
thereupon  executed  an  acknowledged  deed- 
indorsed  upon  the  settlement,  by  whic/i,  she 
purported  to  assign  all  the  personal  pro- 
perty ^ftpressed  to  be  assigned  by  tJie  settle- 
ment which  had  not  become  vested  in 
possession  to  the  trustees  upon  tJie  trusts 
thereof  At  the  date  of  t/ie  settlement  sJie 
was  entitled  to  a  contingent  reversionary 
interest  under  Iter  father's  marriage  settle- 
ment, which  did  not  come  within  Malins^s 
Act  (20  cCr  21  Vict,  c,  57),  and  was  t/iere- 
fore  not  assignable  by  her.  On  the  rc- 
versionary  interest  subsequently  becoming 
vested  in  possession,  a  portion  of  it  was, 
hy  the  written  direction  of  tJie  husband 
and  wife,  invested  in  the  names  of  the 
trustees  of  their  settlement.  The  husband 
afterwards  died,  and  II.  S.  Jiad  since 
become  of  unsound  mind,  but  had  not  been 
80  found  by  inquisition : — Held,  that  II. 
S.  was  competent  to  elect,  and  had,  in  fact, 
elected,  so  as  to  make  the  settlement  as 
binding  and  operative  in  equity  as  it  would 
have  been  if  she  had  been  offidl  age  at  the 


time  when  sJ^e  executed  it.  ISaIA,  further , 
tJuU  if  this'  had  not  been  so,  the  Court 
would  have  liad  jurisdiction  to  elect  for 
her,  she  being  of  unsound  mind. 

Adjourned  summons. 

By  an  ante-nuptial  settlement,  dated  the 
27th  of  January,  1874,  and  made  between 
George  Wilder,  the  intended  husband,  of 
the  first  part,  Honora  Smith,  the  intended 
wife  (then  an  infant),  of  the  second  part, 
and  trustees  of  the  third  part,  certain 
personal  property  of  the  intended  wife, 
derived  under  her  father's  marriage  settle- 
ment, was  assigned  by  the  husband  and 
wife  to  the  trustees  upon  the  usual  trusts ; 
and  the  deed  contained  a  covenant  by  the 
husband  that  he  and  his  wife,  as  soon  as 
she  should  attain  twenty-one,  would  con- 
vey and  assign  certain  freehold  and  lease- 
hold property  of  the  wife  to  the  trustees, 
and  also  certain  personal  property  to 
which  she  was  entitled  imder  the  will  of 
her  father ;  and  it  was  provided  that,  if  the 
wife  refused  or  neglected  so  to  convey  and 
assign,  the  income  payable  to  her  under 
the  settlement  might  be  accumulated  to 
form  a  fund  to  make  good  any  loss  there- 
by  sustained  by  other  pei*sons  interested 
under  the  settlement;  and  it  was  thereby 
agreed  and  declared  that  '4f  the  said 
Honora  Smith  now  is,  or  if  during  the 
said  intended  coverture,  she  or  the  said 
George  Wilder  in  her  right  shall  become 
possessed  of  or  entitled  to  any  pei*sonal 
property  of  the  value  of  300/.  or  upwards 
for  any  estate  or  interest  whatsoever,  iii 
possession,  reversion,  remainder  or  ex- 
pectancy," except  jewels,  <kc.,  they  would 
assign  and  assure  the  same  to  the  trustees 
as  thci'ein  mentioned.  The  settlement 
also  included  ceilain  property  brought 
into  settlement  by  the  husband,  in  which 
the  wife  under  the  trusts  took  a  life  in- 
terest. 

This  deed  was  executed  by  the  intended 
wife,  notwithstanding  that  she  was  an 
infant,  and  the  marriage  was  duly  solem- 
nized. Mrs.  Wilder  attained  twenty-one 
on  the  Gth  of  April,  1874,  and  on  the  13th 
of  that  month  she  executed  an  acknow- 
ledged  deed  indorsed  upon  the  settlement, 
by  which  she,  with  the  concurrence  of  her 
husband,  purported  to  assign  all  the 
personal  property  expressed  to  be  assigned 
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by  the  settlement  which  had  not  become 
vested  in  possession,  and  also  to  convey 
the  real  property  purported  to  be  conveyed 
by  the  settlement  to  the  trustees  upon  the 
trusts  thereof. 

At  the  date  of  the  settlement  Mrs. 
Wilder  iras  contingently  entitled  to  a 
i*eversionary-  interest  in  certain  personal 
property  under  her  father's  settlement, 
which  it  was  admitted  would  have  been 
bound  by  the  assignment,  or  by  the  covenant 
in  her  own  settlement,  if  that  assignment 
or  covenant  could  be  treated  as  obligatory 
upon  her. 

This  interest  was  not  actually  assigned 
by  the  deed  of  confirmation,  because  it  did 
not  come  within  Yice-Chancollor  Malins's 
Act  (20  &  21  Vict.  c.  57),  the  date  of 
Mrs.  Wilder*s  father's  settlement  being 
before  that  statute. 

Afterwards,  in  1875,  the  reversionary 
interest  became  vested  in  possession,  and 
400/.,  part  of  the  fund,  was  by  the  written 
direction  of  Mrs.  Wilder  and  her  husband 
invested  in  the  names  of  the  trustees  of 
her  marriage  settlement. 

On  the  2nd  of  November,  1876,  the 
husband  died,  leaving  certain  infant 
children  issue  of  the  marriage.  Subse- 
quently to  her  husband's  decease  Mi's. 
Wilder  became  of  unsound  mind,  but  had 
not  been  so  found  by  inquisition,  and  she  was 
repi*esented  by  a  guardian  ad  litem  in 
this  action,  which  was  an  action  to  carry 
into  execution  the  trusts  of  the  settlement 
of  1874. 

The  present  summons  was  taken  out  by 
or  on  behalf  of  the  infant  children  of  the 
marriage,  and  asked  in  effect  that  the 
portion  of  the  fund^  to  which  Mrs.  Wilder 
was  entitled  under  her  father's  marriage 
settlement,  and  which  was  not  reduced 
into  possession  duiing  the  coverture, 
might  now  be  paid  to  the  trustees  of  her 
marriage  settlement. 

S.  Dickinson,  in  support  of  the  sum- 
mons.— Mrs.  Wilder,  notwithstanding  her 
coverture,  was  competent  after  she  at- 
tained twenty-one  to  elect  to  confirm  the 
settlement — Barrow  v.  Barrow  (1)  and 
Smith  V.  Lucas  (2).     She  did  in  fact  so 

(1)  4  Kay  5:  J.  409;  27  I.aw  J.  Rep.  Chanc. 

678. 

(2)  Law  Kip.  18  Ch.  D.  331. 


elect  by  the  deed  of  oonfirmatioiL  The 
covenant  to  settle  after-acquired  pnqiertj 
became  binding  on  her,  and  bong  the 
covenant  of  an  infant,  was  not  void  but 
voidable  only,  and  afiects  the  funds  now 
in  question.  But  even  if  this  be  not  so, 
still  the  Court  has  jurisdiction  to  elect  in 
her  behalf — see  Brooke  v.  Mosiyn  (3)  and 
Codrington  v.  Co(J.ringUm  (4). 

[Kay,  J.,  referred  to  Robinson  v.  Whedr 
Wright  (5).] 

Coltman,  for  the  guardian  ctd  liiem  of 
Mrs.  Wilder. — Mrs.  Wilder,  .during  her 
coverture,  could  not  elect  so  as  to  bind  her 
contingent  reversionary  chose  in  action. 
She  could  not  dispose  of  it  at  all  unless 
under  the  provisions  of  Malina's  Act, 
which  have  no  application.  Mrs.  Wilder, 
after  the  coverture, .  and  before  she  be- 
came of  unsound  mind,  never  did  electa 
and  the  only  question,  therefore,  is 
whether  the  Court  can  elect  for  her.  It 
is  submitted  that  the  Court  has  no  juris- 
diction to  elect  for  a  person  of  unsound 
mind  not  so  found  by  inquisition. 

aS'.  Dickijisoji,  in  reply. 

Cur.  adv.  vuU. 

Kay,  J.  (on  Dec.  12),  after  stating  the 
facts  of  the  case  as  above  set  forth,  con* 
tinned : — The  first  question  is,  whether 
Mrs.  Wilder  could  elect  during  her  cover- 
ture to  confirm  the  settlement.  It  seema 
clear  from  many  cases,  of  which  Barrow 
V.  Barrow  (1)  and  Smith  v.  Lucas  (2)  are 
examples,  that  she  could  so  elect.  Then 
has  she  in  fact  elected  1  I  caimot  doubt 
that  the  acts  which  I  have  referred  to, 
which  manifested  a  deliberate  intention 
on  her  part  to  recognise  the  settlement, 
amounted  to  an  election  to  confirm  it. 
The  effect  of  such  a  confirmation  must 
be  to  make  the  settlement  as  binding  and 
as  operative  in  equity  as  it  would  have 
been  if  she  had  been  of  full  age  at  the 
time  when  she  executed  it.  In  that  caae 
it  is  not  disputed  that  this  contingent 
reversionary  property  would  have  been 
bound  in  equity   by  the  settlement.     It 

(3)  2  De  Gcx,  J.  &.  S.  373 ;  34  Law  J.  Bep. 
Chanc.  G5. 

(4)  42  Law  J.  Rep.  Chanc.  626;  Law  Rep.  7 
E.  &  Ir.  Ai»p.  854. 

(5)  6  De  Gex,  M.  &G.  535;  21  Beav.  214;  20 
Law  J.  Ilep.  Chanc.  385 
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was  more  than  a  mere  expectancy :  it 
was  property  to  which  she  was,  at  the 
date  of  the  settlement,  contingently  en- 
titled in  reversion,  and  seemft  to  come 
within  the  very  words  of  the  first  as- 
signment as  well  as  the  covenant.  The 
covenant,  as  was  remarked  in  Smith 
V.  Lucas  (2),  is  not  void,  but  only 
voidable,  and  when  ratified  must  be  as 
binding  as  if  it  had  been  originally  made 
by  a  person  who  was  std  juris.  In  that 
view,  of  course,  no  case  of  election  arises. 
If  the  lady  was  riot  to  be  treated  as 
personally  bound  by  the  assignment  or 
covenant,  it  would  be  necessary  to  consider 
whether  the  Court  ought  not  now  to  elect 
on  her  behalf,  as  she  is  of  unsound  mind, 
though  not  so  found  by  inquisition.  Sup- 
posing she  were  to  take  this  fund  against 
the  settlement,  her  life  interest  in  the 
other  settled  property  would  have  to  be 
impounded  to  compensate  the  loss  so  oc- 
casioned. It  seems  to  me  that  it  would 
be  mwe  for  her  benefit  to  elect  to  take 
under  the  settlement,  and  if  she  had  not 
already  elected  that  would  be  the  election 
which  should  now  be  made  on  her  behalf. 
A  doubt  was  suggested  as  to  the  juris- 
diction of  the  Court  so  to  bind  the  equit- 
able interest  of  the  person  of  unsound 
mind.  In  Jones  v.  Lloyd  (6),  the  Court 
adopted  this  statement  of  Lord  Justice 
James,  "  The  Court  of  Chancery  is  not  the 
cnrator  either  of  the  person  or  the  estate 
of  a  person  non  compos  Tnentis  whom  it 
does  not  and  cannot  make  its  ward  :  it  is 
not  by  reason  of  the  incompetency,  but  not- 
with^anding  the  incompetency,  that  the 
Court  of  Chancery  entertains  the  proceed- 
ings. The  Court  can  only  exercise  such 
equitable  jurisdiction  aa  it  could  under  the 
same  circomstances  have  exercised  at  the 
suit  of  the  person  himself  if  of  sound 
mind.  If  there  be  a  trust  property  in 
which  the  person  is  beneficially  interested, 
the  Court  may,  no  doubt,  deal  with  it  in 
such  a  manner  as  it  may  deem  just,  and  it 
-wUlf  if  necessary,  ascertain  the  nature  and 
extent  of  his  interest,  and  will  authorise, 
and  in  a  proper  case  compel^  the  trustee 
to  deal  with  the  lunatic's  interest  in  the 
trust  property  for  his  benefit.    That  arises 
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from  its  inherent  absolute  jurisdiction  over 
trusts  and  trust  funds.  So  in  cases  of 
pai*tnership  it  may  make  the  necessary 
orders  with  respect  to  the  partnership 
and  its  assets,  notwithstanding  the  incom- 
petency of  a  partner ;  but  that  again  is  a 
consequence  of  this  ordinary  jurisdiction  in 
partnership  matters  which  is  not  ousted 
or  paralysed  by  such  incompetency."  In 
that  case  a  bill  was  filed  by  a  next  friend 
on  behalf  of  a  person  of  unsound  mind 
not  so  found  by  inquisition  against  the 
partner  in  business  of  the  plaintiff,  alleging 
that  the  plaintiff  had  for  some  time  past 
been  suffering  from  softening  of  the  brain, 
and  was  of  unsound  mind,  and  that  it 
would  be  for  his  benefit  that  the  partner- 
ship should  be  dissolved ;  and  praying  that 
the  partnership  might  be  dissolved  and 
accounts  taken,  and  the  share  of  the  plain- 
tiff in  the  assets  secui'ed  for  his  benefit, 
and  for  a  receiver;  and  it  was  held  on- 
demurrer  that  the  suit  could  be  main- 
tained ;  and  the  Master  of  the  Rolls  said — 
"The  lunatic  must  have  an  undoubted 
right  to  say,  *  This  is  a  case  in  which  it 
will  be  for  my  benefit  that  the  partnership 
should  be  dissolved,  and  therefore  I  am 
entitled  to  some  protection  for  the  assets 
even  before  the  decree  for  final  dissolution,' 
and  he  is  entitled  to  submit  that  case  to 
the  judgment  of  the  Court,  and  for  that 
purpose,  at  all  events,  to  make  the  neces- 
sary application."  I  believe  that  the 
Court  has  been  in  the  habit  of  binding 
the  equitable  interests  of  lunatics  not  so 
found  when  it  appears  to  be  for  their 
benefit,  and  I  am  of  opinion  that  it  has 
jurisdiction  to  do  so. 


Solicitors— Janson,  Cobb  &  Pearson,  for  all 

parties. 


(6)  43  Law  J.  Rep.  Chanc.  826;  Law  Bep.  18 
Rq.  376. 
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WOOD  V,   WHEATER. 


Practice — Mortgagor  and  Mortgagee — 
Judgment /or  Foreclosnre  Absolute — Writ 
of  Possession — Recovery  of  Land — Re- 
covery of  Possession  of  Land — Rules  of 
Court,  1875,  Order  XVIL  rule  2/  Order 
XLIL  rule  3 — Judicature  Act,  1873, 
8,  24,  suh-s,  3. 

A  judgment  for  foreclosure  absolute  is 
not  a  judgm^ent  for  tJie  recovery  of  tlie  pos- 
session of  land  within  the  meaning  of 
Order  XLIL  rule  3  of  Rules  of  Court, 
1875.- 

The  plaintiff,  Ann  Wood,  was  the 
mortgagee  of  freehold  premises,  Dock 
Street,  Leeds,  in  the  occupation  of  the  de- 
fendant, John  Wheater,  the  mortgagor. 

On  the  19th  of  November,  1881,  the 
plaintiff  obtained  in  an  ordinary  fore- 
closure action  the  usual  judgment  against 
the  mortgagor,  whereby,  after  ordering  an 
account  of  what  was  due  for  principal, 
interest  and  costs,  in  default  of  payment 
within  six  months  from  the  date  of  the 
chief  clerk's  certificate,  it  was  ordered 
that  the  defendant  should,  from  thence- 
forth, stand  absolutely  debarred  and  fore- 
closed of  and  from  all  equity  of  redemp- 
tion of,  in  and  to  the  mortgaged  heredita- 
ments. 

By  the  chief  clerk's  certificate,  dated 
the  25th  of  May,  1882,  the  sum  of 
622Z.  19».  7d.  was  certified  to  be  due  from 
the  defendant  to  the  plaintiff. 

On  the  20th  of  September,  1882,  the 
defendant,  having  failed  to  pay  the  sum 
found  clue,  was  ordered  to  thenceforth 
stand  absolutely  debarred  and  foreclosed 
of  and  from  all  equity  of  redemption  of,  in 
and  to  the  said  mortgaged  hereditaments. 

The  defendant  refused  to  give  up  pos- 
session of  the  mortgaged  hereditaments, 
and  on  the  Nth  of  November,  1882,  the 
plaintiff  served  him  with  notice  of  motion, 
under  Order  XLII.  rule  3,  for  a  writ  of 
possession,  to  be  directed  to  the  sheriff  of 
Yorkshire,  to  deliver  possession  to  the 
plaintiff. 

.  The  question  arose  whether  an  ordinary 
foreclosure  judgment,  although  admittedly 
a  judgment  for  recovery  of  land,  was  a 


judgment  for  the  possession  of  land,  and, 
as  such,  enforceable  under  Order  XLII. 
rule  3,  which  says  that  "a  judgment  for 
the  recovery  or  for  the  delivery  of  the 
possesf^ion  of  land  may  be  enforced  1^ 
writ  of  possession." 

Wiglesworthf  for  the  plaintiff.-^It  is 
true  that,  before  the  Judicature  Acts,  to 
enforce  a  foreclosure  decree  against  a  de- 
fendant refusing  to  deliver  up  possession 
an  action  of  ejectment  must  have  been 
brought ;  but  the  foreclosure  decree,  even 
at  that  time,  was  a  decree  which  affected 
the  possession  of  the  land — Heath  v.  Pugh 
(1)  and  Harlock  v.  Ashberry  (2). 

In  Ilarlock  v.  Ashberry  (2)  Jessel,-  M.R., 
observes  that  the  Court  was  bound,  by 
the  decision  of  Heath  v.  Pugh  (l)r,  to  hold 
that  a  foreclosure  action  was  an  action  for 
the  recovery  of  land,  and  so  holds  in  his 
judgment.  It  is  submitted  that  since 
the  Judicature  Acts  a  second  action,  in 
the  nature  of  a  common  law  action,  is  no 
longer  necessary  to  enforce  the  jadgment 
of  the  Court,  and  also  that  Order  XLII. 
rule  3,  was  framed  to  meet  this  particolar 
case. 

I,  moreover,  submit  that  the  Court  has 
power,  under  the  Judicature  Act,  1873, 
s.  24,  sub-s.  3,  to  give  ancillary  relief  and 
make  this  order. 

The  defendant  did  not  appeal*. 

Chittt,  J.,  said  that  a  foreclosure 
action,  although  held  to  be  an  action  for 
the  recovery  of  land,  was  not  an  action 
for  the  recovery  of  the  possession  of  land 
within  the  meaning  of  the  rule  in  ques- 
tion. Had  there  been  a  judgment  in  €o 
many  terms  for  the  recovery  of  possession 
of  the  mortgaged  property,  the  plaintiff 
would  have  been  within  the  words  of  the 
rule,  and  would,  no  doubt,  have  been 
entitled  to  enforce  judgment  by  the  means 
appointed  by  the  rule.  The  effect,  how- 
ever, of  a  simple  foreclosure  judgment  was 
merely  to  bar  the  equity  of  redemption. 
To  accede  to  the  present  application  would 
be  to  make  an  ancillary  judgment  on 
motion. 

(1)  50  Law  J.  Rep.  Q.B.  473  ;  61  Law  J.  Bep. 
Q.B.  307  ;  Law  Rep.  C  Q.U.  D.  345. 

(2)  51  Law  J.  Rep.  Ch.  D.  394;  Law  Bep. 
19  Ch.  D.  538. 
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Toeabljf  in  future,  it  might  be  an  ad- 
vantageous course  in  eyery  foreclosure 
action  to  add  a  daim  for  possession ;  but 
whether  this  was  so  or  not,  or,  if  this  was 
the  proper  course,  whether  such  a  claim 
could  be  joined  without  leave  of  the  Court, 
under  Order  XVII.  rule  2,  he  was  not 
prepared  then  to  decide.  The  motion 
would  be  dismissed. 

No  order  as  to  costs. 


SolicitoiB— Ridsdale  &  Son,  agents  for  Weddall, 
Parker  &  Parker,  Selby,  Yorks. 
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[IN  THE  COURT  OP  APPEAL.] 

Jbbssl,  M«R. 
OcrroH,  L.  J. 

March  24,  25, 
27,  28. 

CoTiiraet — Stiptdatuma  of  varying  inv' 
poriance — Svhsttmtial  Brectch — Penalty  or 
Liquidated  Damages — Forfeiture  of  De- 
pont. 

A  contracted  with  B  to  buy  an  estate 
Jar  70,000/.,  which  sum  A  was  to  expeiid 
in  building  on  the  estaie,  and  to  pay  a 
deposit  of  5,000/.  on  the  purchase  nwney : 
500L  of  the  deposit  voas  to  he  paid  on  the 
execution  of  the  contra^ct,  and  tJie  balance 
within  seven  months.  The  contract  con- 
tained numerous  stipuUuions  of  varying 
importance;  and,  amongst  others ,  that  if 
B  faiied  to  make  a  good  title,  the  500/. 
woe  to  he  returned,  and  he  was  to  pay  A 
5,000/.  as  liquidated  damages  ;  and  that, 
if  A  should  commit  a  suhstaniial  breach 
of  the  contract,  either  in  not  proceeding 
with  due  diligence  to  carry  out  tlie  works, 
cr  in  faUing  to  perform  a/ny  of  the  pro- 
visions  of  the  contract,  then,  and  in  either 
of  such  events,  the  5,000/.  should  he  for- 
feiiedf  and  if  it  had  not  heenpaid  A  shmdd 
/orfeit  and  pay  to  B  5,000/.  by  way  of 
liquidated  damages,  and  the  agreement 
siould  be  determmed.  A  neither  paid  the 
5OOL9  nor  in  any  way  attempted  to  per- 
Vol.  68.— Ohaiio. 


form  the  contract.  On  action  brought  by 
B  to  recover  5,000/.  m  liquidated  damages, 
— Held  {affirming  Fry,  J.),  that  the  for- 
feUwre  clause  did  not  apply  to  the  non- 
payment  of  the  600/.,  which  was  intended 
to  he  paid  on  the  execution  of  the  contract, 
but  to  a  substantial  breach  oj  any  of  tlie 
other  stijndations ;  and,  tlierejore,  that  B 
vxihs  entitled  to  enforce  payment  of  the 
5,000/.  a>s  liquidated  dam^es. 

Astley  V.  Weldon  (2  Bos.  <fe  P.  346), 
Kemble  v.  Farren  (6  Bing.  141),  Magee 
V.  Lavell  (46  Law  J.  Rep.  Bankr.  57 ;  I^w 
Rep.  9  C.P.  107)  and  In  re  Newman 
(43  Law  J.  Rep.  C.P.  131 ;  Law  Rep.  4  Ch. 
D.  724)  discussed  and  considered. 

This  was  an  appeal  from  a  decision  of 
Fry,  J.  By  an  agreement  dated  the  30th 
of  August,  1879,  W.  P.  V.  Wallis  con- 
tracted to  sell  to  J.  M.  Smith  an  estate  of 
about  ninety-five  acres,  at  Norwood,  for 
the  price  of  70,000/. ;  which  sum  J.  M. 
Smith  was  to  expend  in  laying  out  and 
making  the  necessary  roads  and  drains  for 
the  estate ;  in  manirfacturing  bricks,  tiles 
and  terra-cotta  out  of  the  clay  on  the 
estate,  not  only  for  the  houses  to  be  erected 
on  the  estate,  but  for  sale ;  and  in  erecting 
houses  on  the  estate,  subject  to  the  terms 
and  conditions  therein  contained.  The 
following  were  the  material  clauses  of  the 
agreement : — 

1.  That  the  agreement  should  form  the 
basis  of  two  contracts  to  be  prepared  be- 
tween the  parties,  if  found  necessary,  one 
for  the  sale  of  the  land  by  Wallis,  and  the 
other  for  the  construction  of  the  works 
by  Smith. 

5.  A  deposit  of  5,000/.  was  to  be  paid 
by  Smith  as  follows :  500/.  on  the  execu- 
tion of  the  contract,  and  4,500/.  on  or 
before  the  Slst  of  March,  1880— such 
sums  to  be  paid  to  a  deposit  account  with 
the  London  and  County  Bank,  in  the 
joint  names  of  Wallis  and  Smith,  such 
amount  being  a  deposit  on  the  70,000/., 
the  purchase-money  of  the  estate. 

6.  On  the  execution  of  the  agreement, 
and  upon  payment  of  the  said  sum  of 
500/.,  part  of  the  said  deposit  of  5,000/., 
Wallis  was  to  give  Smith  possession  of 
such  portions  of  the  estate  as  might  be 
necessary  for  canying  out  the  contract, 
and  Smith  was  to  obtain  plans  and  com- 
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mence  the  works,. which  were  to  be  com- 
pleted in  ten  years.  .  .  . 

7.  So  soon  as  Smith  had  spent  a  sum 
e(}iial  to  5,000^.  on  the  works,  he  was  to 
receive  back  the  deposit  lodged  by  him  in 
the  bank.  The  70,000Z.  was  to  be  ex- 
pended by  Smith  in  carrying  on  the  works 
until  the  whole  were  completed. 

8.  After  the  deposit  of  500/.  had  been 
paid  the  title  of  Wallis  was  to  be  investi- 
gated, and,  if  he  was  unable  to  make  a 
good  title,  Smith  was  to  receive  back  his 
deposit  of  500/.,  and  in  addition  Wallis 
was  to  pay  him  5,000/.  as  liquidated 
damages. 

25.  If  Smith  should  commit  a  substan- 
tial breach  of  the  contract,  either  in  not 
proceeding  with  due  diligence  to  carry  out 
and  complete  the  works,  or  in  failing  to 
perform  any  of  the  provisions  therein  con- 
tained, then,  and  m  either  of  the  said 
events,  the  deposit  money  of  5,000/., 
whether  expended  on  the  estate  or  not, 
was  to  be  forfeited ;  and  if  the  balance  of 
such  deposit  had  not  then  been  paid,  then 
Smith  should  forfeit  and  pay  a  sum  of 
money  equal  to  such  balance :  the  inten- 
tion being  that  if  defiEiult  was  made  by 
Smith  as  aforesaid,  he  should  forfeit  and 
pay  to  Wallis  by  way  of  liquidated  damages 
the  sum  of  5,000/.,  and  the  agreement 
should  be  void  and  of  no  effect ;  but  in 
estimating  such  5,000/.,  credit  was  to  be 
given  for  all  moneys  expended  by  Smith 
upon  the  works  otiier  than  the  plant,  and 
Wallis  should  not  be  called  u|)on  to  pay 
or  give  any  compensation  or  satisfaction 
for  any  moneys  expended  by  Smith  on  the 
said  estate  in  pm'suance  of  the  contract : 
the  object  and  intention  being  that  Wallis, 
upon  such  event  happening,  should  have, 
and  if  necessary  retake,  possession  of  the 
estate  with  all  buildings  and  works  erected 
thei*eon  discharged  from  the  contract  with- 
out any  interference  on  the  part  of  Smith  ; 
but  such  breach  was  not  to  be  the  conse- 
quence of  a  misconstruction  of  the  lan- 
guage or  meaning  of  any  of  the  provisions 
of  the  contract. 

26.  If  Wallis  should  foil  to  fulfil  any  of 
the  conditions  or  stipulations  of  the  con- 
tract, or  should  hinder  Smith  in  the  per- 
formance of  any  of  the  stipulations  of  the 
contract,  or  do  any  act  prejudicial  to  the 
carrvingr  out  of  the  contract,  Smith  should 


be  entitled  to  take  posaesaion  of  the  whde 
of  the  estate  without  any  further  payment 
of  purchase-money. 

On  the  execution  of  this  agreement 
Smith  not  only  did  not  pay  the  500/.,  part 
of  the  5,000/.  deposit,  but  took  no  steps 
whatever  to  cany  into  effect  any  of  the 
stipulations  of  the  contract.  Thereapon 
Wallis  brought  this  action,  claiming  the 
payment  of  5,000/.  as  liquidated  damages, 
or,  in  the  event  of  the  Court  deciding  that 
that  sum  was  a  penalty,  such  damages  as 
he  might  be  found  entitled  to. 

Smith,  by  his  statement  of  defence^ 
alleged  that  he  had  been  induced  to  enter 
into  the  agreement  by  the  misrepresenta- 
tions of  Wallis ;  and,  by  his  counterclaim, 
asked  that  the  agreement  might  be  set 
aside  and  cancelled. 

At  the  trial  of  the  action,  Fry,  J.,  held 
that  there  had  been  no  misrepresentation ; 
that  upon  the  true  oonstniction  of  the 
agreement  the  5,000/.  to  be  paid  under 
clause  25  was  liquidated  damagea,  not  a 
penalty ;  and  accordingly  gave  judgment 
for  the  plaintiff. 

The  defendant  appealed. 

Macnaghteriy  Q.C.,  and  TerreU,  for  the 
appellant. 

CooksoTiy  Q,C.,  and  Chubb,  for  \he  re- 
RjMndent. 

The  following  authorities  were  referred 
to  in  the  course  of  the  argument : — ReUiy 
V.  Jonea  (1),  Ilomer  v.  FlijUoff{2\  Daoii 
V.  PerUon  (3),  Asllet/  v.  Weldon  (4),  BeiiB 
V.  Bnrch  (5),  Boya  v.  Ancell  (6),  Oreen  v. 
Price  (7),  /n  re  Newman  (8),  Thompson 
V.  Hudson  (9),  Mayne  on  Damages  (10), 


(1)1  Bing.  302. 

(2)  9  Mee.  &  W.  679 ;  11  Law  J.  Rep.  Bxch. 
270. 

(3)  6  B.  &  C.  216 ;  6  Law  J.  Rep.  (o.s.)  K.B. 
112. 

(4)  2  Bos.  &  P.  346. 

(6)  4  Hurl.  &  N.  506 ;  28  Law  J  Rep.  Exch. 

267. 

(6)  5   Bing.    N.C.   390;    7    DowL   P.C.  23; 
8  Law  J.  Rep.  Exch.  1. 

(7)  13    Mee.  &  W.  695;  14    Law  J.   Rep. 
Exch.  105. 

(8)  46  Law  J.  Rep.  Bankr.  57 ;  Law  Rep.  4 
Ch.  D.  724. 

(9)  38  Law  J.  Rep.  Chanc.  431 ;  Law  Rep. 
4  K.  &  Ir.  App.  1. 

(10)  3rd  ed.  p.  125. 
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Htnian  v.  Sparkea  (11),  Lea  v.  Whitaker 
(12),  Magee  v.  LaveU{lS)y  Sainter  v.  /'(sr- 
ffuaon  (14),  GcbUworthy  v.  /Sl^rtA^^  (15), 
^l%yi«  V.  ^trmter  (16),  Reynolds  v. 
J9ri^e  (17),  -^ewi6fo  v.  Farren  (18),  i?aM?- 
Unson  V.  Clarke  (19)  and  S}xirrow  v. 
/'am  (20). 

Jebssl,  M.R. — This  appeal  raises  a  ques- 
tion of  very  considerable  difficulty,  and  one 
as  to  which  it  is  not  impossible  that  learned 
Jndges  may  in  future  differ,  as  Judges  have 
diffined  in  times  past.  The  case  was  opened, 
if  I  may  say  so,  with  the  greatest  fairness. 
The  appellant's  counsel,  Mr.  Macnaghten, 
said  Uiat  if  there  were  no  authorities  to 
be  cited  the  meaning  of  the  agreement  is 
plain,  and  I  agree  with  him.  The  only 
question  we  have  to  decide  is,  whether  the 
authorities  compel  us  to  construe  this 
agreement  in  an  extraordinary  or  non- 
natural  sense  contrary  to  the  plain  meaning 
ci  the  words.  Of  course,  if  cases  have  laid 
down  a  rule  that  in  certain  events  words 
are  to  have  a  particular  meaning,  it  may 
be  assumed  that  persons  in  framing  their 
agreements  have  had  regard  to  the  settled 
law,  and  have  purposely  used  words  which, 
though  on  the  hce  of  them  may  have  a 
different  meaning,  they  know  by  reason  of 
the  decided  cases  must  bear  a  particular  or 
qiedal  meaning;  and  therefore  we  Tiave 
nally  to  consider  whether  there  are  cases 
whidi  lay  down  any  such  rule  making  a 
settled  law  in  the  sense  of  being  binding 
on  this  Court.  The  agreement  in  question 
is  an  agreement  of  a  peculiar  kind.  It  is 
a  sort  of  partnership  between  the  plaintiff 
Mr.  WalliB,  and  the  defendant,  Mr.  Smith. 

(11)  37  Law  J.  Rep.  C.P.  81  ;  Law  Rep.  3  C.P. 
161. 

(12)  Law  Rep.  8  C.P.  70. 

(13)  43  Law  J.  Rep.  C.P.   131 ;  Law  Rep.  9 
C.P.  107. 

(14)  7  Com.  B.  Rep.  716;  18  Law  J.  Rep. 
C.P.  217. 

(16)  1    Exch.   Rep.  669;    17  Law  J.    Rep. 
Exch.  226. 

(16)  4  Exch.  Rep.  776  ;  19  Law  J.  Rep.  Exch. 
132. 

(17)  6  E.  &  B.  528;  26  Law  J.  Rep.  Q.l*».  12. 

(18)  6  Bing.  HI  ;  3  M.  &  P.  4*26;  7  Law  J. 
Bep.  O.P.  268. 

(19)  14   Mee.  &  W.   187;  14  Law  J.  Rep. 
Exch.  364. 

(SO)  7  Hurl,  k  N.  694 ;  31  Law  J.  Rep.  Exch. 
197. 
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It  is  dated  in  August,  1879,  and  contains 
some  very  special  provisions,  of  which  the 
5th,  the  6th  and  the  25th  clauses  are  the 
most  important.  [His  Lordship  read  them 
and  continued  :]  The  25th  clause  is  the 
one  upon  which  the  question  turns ;  and 
the  first  question  of  construction  is — Does 
or  does  not  that  clause  apply  to  the  non- 
payment of  the  500^.  deposit,  which  is  of 
some  importance  in  concadering  the  effect 
of  the  decided  cases  1  It  appears  to  me  it 
does  not.  I  never  give  a  very  confident 
opinion  on  questions  of  construction  of 
ambiguous  instruments;  but  I  think  the 
fair  meaning  of  the  clause  is  this — that  the 
deposit  of  500/.  is  contemplated  to  be  paid 
on  the  execution  of  the  contract,  and  the 
idea  did  not  seem  to  occur  to  the  parties 
that  it  would  not  be  paid.  It  was  not,  in 
fiact,  paid.  Therefore  we  find  that  what 
is  to  be  forfeited  is  the  deposit  money : 
that  is  what  it  means ;  and  if  the  balance 
of  the  deposit  has  not  been  paid — that 
means  the  balance  of  the  5,000/.  after  pro- 
viding the  500/. — then  a  sum  equal  to  that 
balance.  It  contemplates  it  .being  paid  in 
any  event.  It  appears  to  me,  therefore, 
that  the  parties  did  not  contemplate  the 
non-payment  of  the  500/.  There  is  another 
observation  to  be  made  about  the  500/., 
assuming  that  construction  is  not  right. 
It  has  been  observed  that  the  non-payment 
of  the  500/.  on  account  of  the  deposit  pre- 
vents the  6th* clause  coming  into  operation, 
so  that  Smith  cannot  take  possession  and 
proceed  with  the  works.  How  can  you 
ascertain  the  damage?  It  is  not  merely 
the  non-payment  of  the  500/.  on  the  deposit 
account,  but  the  prevention  of  the  works 
being  proceeded  with.  It  does  not  appear 
to  me  to  be  very  easy  to  ascertain  the 
damages.  In  the  next  place,  is  it  a  proper 
deposit  1  That,  again,  is  a  question  which 
has  arisen  in  many  of  the  cases.  It  appeai-s 
to  me  it  is.  It  is  a  deposit  in  part  payment 
of  the  nominal  purchase-money.  It  is  a 
"deposit  in  joint  names — which,  no  doubt,  in 
one  sense,  is  not  putting  it  out  of  the  power 
of  Smith  ]  but  in  another  sense  it  is.  The 
moment  you  put  it  in  joint  names  it  is  out 
of  his  power,  though  the  other  party  cannot 
deal  with  it  without  his  consent.  It  is  a 
security  for  the  performance  of  the  agree- 
ment. Then,  again,  is  it  true  Ihat  the  25th 
clause  lasts  for  the  ten  years  so  as  to  forfeit 
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the  deix)sit.  It  appears  to  me  it  does  not. 
The  balance  of  the  deposit  was  contemplated 
to  be  paid  on  the  3lRt  of  March  then  next, 
the  agreement  being  in  August,  and  it  is 
then  to  be  laid  out  on  the  works.  It  is 
clear  there  is  no  forfeiture  after  that, 
because  in  estimating  the  5,000^.  credit 
is  to  be  given  for  all  moneys  expended. 
The  moment  the  5,000Z.  is  expended  there 
is  no  deposit  to  forfeit.  It  is  quite  true 
the  agreement  has  been  put  an  end  to,  and 
that  that  destroys  the  right  of  Smith  to 
get  back  his  money ;  but  it  is  no  longer  a 
forfeiture  in  any  other  sense  of  the  word. 
Then,  again,  there  is  this  to  be  said — the 
non-payment  of  the  500Z.  also  avoids  the 
agreement.  If  it  is  included  in  the  for- 
feiture clause,  that  is  not  a  single  event  of 
the  non-payment  of  money,  but  it  is  a 
double  event  of  non-payment  of  the  money 
and  the  avoidance  of  the  agreement.  It 
appears  to  me,  therefore,  that  we  have  in 
this  case  two  elements :  the  one  is,  that 
there  is  no  single  event  as  to  which  the 
damages  can  be  cei*tainly  ascertained ;  the 
other  is,  that  the  agreement  has  no  relation 
to  a  real  payment  within  the  terms  of  the 
various  decisions.  Now  I  have  to  consider 
(and  I  am  afraid  at  some  length)  what  the 
decisions  are.  I  think  they  may  be  classed 
in  this  way.  There  is  a  series  of  decisions 
beginning — I  do  not  say  actually  beginning, 
but  be^nning  for  this  purpose — with  Astley 
V.  Weldon  (4),  which  purports  to  be  founded 
on  older  authority,  and  ending  with  the 
caae  in  the  Appeal  Court  of  In  re  Xewman 
(8),  in  which  this  lias  been  detenpined — 
that  where  a  sum  of  money  is  stated  to  be 
payable  either  by  way  of  liquidated  damages 
or  by  way  of  penalty  for  breach  of  stipiila- 
tions,  all  or  some  of  which  are,  or  one  of 
which  is,  for  the  non-payment  of  a  sum  of 
money  of  less  amount,  that  is  really  [is 
penalty,  and  you  can  only  recover  the  actual 
damage,  and  the  Court  will  not  sever 
the  stipulations.  If  any  one  of  the  stipu- 
lations is  for  the  non-payment  of  the  sum 
of  money  of  less  amount,  then  the  provi^;o 
is  bad.  The  ground  of  that  doctrine  I 
do  not  know.  The  ground  stated  by  the 
Judges  in  two  or  three  of  the  cases  is  this  : 
They  say  it  was  an  extension  to  the  common 
law  of  well-known  doctrine  of  equity.  I 
do  know  a  little  of  equity,  but  I  am  sony 
to  say  I  cannot  assent  to  the  coii*ecliiCbs  or 


accuracy  of  the  statement  that  it  iB  an 
extension  of  the  common  law  well-known 
doctrine.  However,  that  is  the  ground  pot 
by  the  Judges.  Another  ground  may  be  put 
— I  do  not  find  it  put  anywhere,  but  it  may 
be  put;  and  there  are  some  ezpreBBkniB 
which,  though  I  do  not  say  they  amount  to 
what  I  am  about  to  say,  tend  that  way — 
and  that  is  the  well-known  doctrine  that 
in  the  construction  of  written  instmmenti 
you  may  depart  from  the  literal  meaning 
of  the  words  if  reading  the  words  literally 
leads  you  to  an  absurdity.  Now  it  may 
well  be  that  the  Courts  thought  that  it  waa 
absurd  to  make  a  man  pay  a  larger  sum  by 
i^eason  of  the  non-payment  of  a  smaller. 
It  has  always  appeared  to  me  that  the 
doctrine  of  the  English  law  as  to  the  non- 
payment of  money — the  general  rule  being 
that  you  cannot  recover  damages  if  it  is 
not  paid  by  a  certain  day — ^is  not  quite 
consistent  with  reason.  A  man  may  bo 
utterly  ruined  by  the  non-payment  of  a 
sum  of  money  on  a  given  day ;  the  damages  • 
may  be  enormous,  and  the  other  party  may 
be  wealthy.  However,  that  is  our  law. 
If,  however,  that  were  not  our  law,  the 
absurdity  would  be  apparent.  {  see  no 
reason,  apart  from  our  law,  why  a  man 
may  not  stipulate, ''  you  shall  pay  me  500L 
on  a  given  day."  It  may  be  of  almost 
vital  importance  to  him.  He  may  have 
to  deposit  it  as  security  for  the  granting  of 
concessions  of  enormous  value,  and  the 
other  party  may  know  it.  He  may  have 
to  make  a  second  or  a  third  payment  for 
a  stamp  on  a  most  valuable  patent,  and  the 
other  party  may  know  he  relies  upon  it. 
It  is  not  um'easonable,  as  it  appears  to 
me,  in  those  cases  to  say,  "  If  you  do  not 
pay  the  500/.,  or  f>OL  even,  on  that  date,  you 
shall  pay  5,000/.  for  the  damage  I  shaU 
sustain."  There  may  be  such  cases,  and 
many  moi*e  cases  besides  those  I  havo 
given  as  illustrations.  However,  the 
authoiities  do  go  to  that  length.  Many 
of  them  are  old  decisions,  and  one  of  them 
is  at  least  the  decision  of  the  Court  of 
Appeal.  I  think  we  are  bound  by  them, 
and  to  that  extent,  therefore,  they  govern 
any  case  of  the  same  kind. 

The  next  class  of  cases  is  this :  It  is  a  class 
of  cases  in  which  the  amount  of  damages  is 
not  ascertainable  per  ae,  but  in  whicm  the 
amount  uf  dauiages  for  a  breach  of  one  or 
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more  of  the  stipTilations  either  must  be 
amall,  or  will,  in  all  human  probability, 
be  small.  That  is  where  the  damages  will 
not  of  neoessity  be  small,  but  it  is  so  near 
a  ^'must,^  haying  regard  to  the  proba- 
bilitiee  of  the  case,  ^t  the  Court  will 
presume  it  to  be  so.  Then  the  question  in 
that  dass  of  cases  is,  does  the  same  rule 
apply!  Now  upon  this  there  is  no  de- 
dflion.  There  ai^  a  great  many  dicUi 
upon  the  question  on  each  side.  I  do  not 
think  it  is  necessary  to  express  a  final 
opinion  in  this  case,  but  I  do  say  this — that 
the  Ck>urt  is  not  bound  by  the  dicta  on 
either  side,  and  the  point  is  open  to  dis- 
cussion. It  is  within  the  principle,  if  prin- 
dpld  it  be,  of  a  larger  sum  being  penalty 
for  non-payment  of  a  smaller  sum ;  but, 
at  the  same  time,  it  is  also  within  another 
dass  of  cases  to  which  I  am  now  going  to 
call  attention,  and  that  is  the  class  in 
which  the  damages  for  the  breach  of  each 
stipulation  are  unasoertainable,  or  not 
readily  ascertainable,  but  the  stipulations 
may  be  of  greater  or  less  importance,  or 
they  may  be  of  equal  importance.  There 
are  dMUk  which  seem  to  say  that  if  they 
vary  much  in  importance  the  same  prin- 
dple  applies ;  but  there  is  no  decision.  All 
the  reported  cases  are  decisions  the  other 
way — ^that  is,  in  all  the  cases,  though  the 
stipulations  have  varied  in  importance, 
the  sum  has  been  always  treated  as  liqui- 
dated damages. 

I  now  come  to  the  last  class  of  cases. 
There  is  a  dass  of  cases  relating  to 
d^Msits.  Where  a  deposit  is  to  be 
forfeited  for  the  breach  of  a  number 
of  stipulations,  some  of  which  may  be 
trifling,  some  of  which  may  be  the  non- 
payment of  money  on  a  given  day — in  all 
these  cases  the  Judges  have  held  that  this 
rule  does  not  apply,  and  that  the  bargain 
of  the  parties  is  to  be  carried  out.  I 
think  that  exhausts  the  substance  of  the 
cases.  If,  therefore,  we  apply  these  rules 
to  the  {Nnesent  case,  the  result  will  be  this 
— that,  according  to  my  construction  of 
the  contract,  there  is  no  ascertainable 
definite  sum  of  a  less  amount  than  the 
sum  named  payable  within  it,  as  a  single 
oondition — and  consequently  the  decisions 
on  that  point  do  not  apply;  nor  is  it 
(because  the  words  are  '^  substantial 
hreach  ")  a  case  in  which  one  or  moi-e  of 
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the  stipulations  can  be  treated  as  trifling, 
or  of  trifling  importance — therefore  those 
dida  do  not  apply.  But  it  is  a  case  in 
which  the  stipulations  vary  in  importance, 
—and  as  the  breach  must  be  substantial, 
and  as  the  amount  of  damages  would  be 
substantial  also,  I  think  that  the  decisions 
do  apply  which  say  that  in  those  cases  the 
sum  stipulated  is  liquidated  damages. 
Lastly,  as  I  said  before,  those  rules  do  not 
apply  to  deposits. 

I  will  now  go  very  shortly  through  the 
cases  to  shew  that  they  do  really  amount 
to  what  I  say.  The  first  case  is  Aalley  v. 
Weldon  (4).  I  need  not  state  the  facts  of  the 
case.  There  a  larger  sum  was  mentioned  as 
penalty  or  damages  for  the  non-payment 
of  the  smaller,  one  of  the  sums  being  a 
payment  of  IL  lis.  6d,  a  week,  and  the 
sum  of  damages  200L  The  decision  was 
that  that  sum  could  not  be  treated  as 
liquidated  damages,  but  as  penalty.  The 
ground  of  the  decision  is  put  by  Lord 
Eldon,  who  was  then  Lord  Chief  Justice 
of  the  Common  Pleas,  in  these  words : 
"  What  was  urged  in  the  course  of  the 
argument  has  ever  appeared  to  me  to  bo 
the  clearest  prindple — namely,  that  where 
a  doubt  is  stated  whether  the  sum  in- 
serted be  intended  as  a  penalty  or  not,  if  a 
certain  damage  less  than  that  sum  is  niade 
l)ayable  upon  the  face  of  the  same  instru- 
ment in  case  the  act  intended  to  be  pro- 
hibited be  done,  that  sum  shall  be  con- 
strued to  be  a  penalty."  Now,  "  certain 
damage "  is  used  there  by  Lord  Eldon  in 
this  sense,  that  by  English  law  the  sum  not 
paid  at  a  given  day,  as  a  general  rule,  was 
merely  the  amount  to  be  paid.  There 
were  certain  cases  under  commercial  law 
where  it  also  included  interest,  but  that 
was  all.  Therefore  it  is  certain  damage, 
because  that  is  the  English  law ;  and  the 
prindple  is,  if  a  certain  damage  occui's 
that  sum  is  made  payable  on  the  face  of  it. 
That  he  states  to  be  the  prindple.  It  is  a 
very  limited  principle.  Then  he  goes  on 
to  another  prindple  which,  as  he  was 
familiar  with  equity  law,  he  does  not 
state  as  equity.  He  .says  (p.  353),  "a 
prindple  has  been  said  to  have  been  stated 
in  several  cases,  the  adoption  of  which 
one  cannot  but  lament — namely,  that  if 
the  sum  would  be  very  enoimous  and  ex- 
cessive considered  as  liquidated  damages, 
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it  shall  be  taken  to  be  a  penalty,  though 
agreed  to  be  paid  in  the  fonn  of 
contract."  Then  he  goes  on  to  say, 
"With  respect  to  the  case  of  Hardy 
V.  Martin  (21),  I  do  not  understand  why 
one  brandy  merchant,  who  purchases  the 
lease  and  goodwill  of  a  shop  from  another, 
may  not  make  it  a  mattei*  of  agreement 
that  if  the  vendor  trade  in  brandy  within 
a  certain  distance  he  shall  pay  600/. ;  and 
why  the  party  violating  such  agreement 
should  not  be  bound  to  pay  the  sum  agreed 
for — ^though  if  such  agreement  be  entei'ed 
into  in  the  form  of  a  bond  with  a  penalty, 
it  may  perhaps  make  a  difference."  lie 
does  not  forget  the  statute  of  Will.  3. 
Then  he  goes  into  the  case  itself,  and 
shows  that  the  breach  might  be  H.  11 9.  M, 
a  week,  but  of  course  would  make  the 
defendant  liable  for  200/.  That  is  the 
whole  substance  of  the  judgment  of  Loi-d 
Eldon.  Ho  perfectly  w^  knew  that 
whatever  had  been  the  doctrine  of  equity 
at  one  time,  it  was  not  then  the  doctrine  of 
equity  to  give  relief  because  agreements 
were  oppressive  whei-e  the  {larties  wei-o 
of  full  age  and  at  arms'  length.  It  is 
very  likely,  and  I  believe  it  is  true  his- 
torically, that  the  doctrine  of  equity  did 
arise  from  a  general  notion  that  these  acts 
wore  oppressive ;  but,  long  before  his  time, 
it  had  been  well  settled  in  equity  that 
etjuity  did  relieve  from  forfeiture  for  non- 
ptyment  of  money,  and  I  think  I  may 
say,  in  modem  times,  from  nothing  else. 
There  were  old  cases  to  relieve  from  all 
sorts  of  things.  Belief  against  a  penalty 
might  be  for  the  non-payment  of  IZ.  on  a 
given  day,  or  it  might  be  a  forfeiture  for 
a  condition  broken  in  the  case  of  a  mort- 
gage,  or  it  might  be  the  non-payment  of 
money  in  the  case  of  purchase,  or  it  might 
be  the  non-payment  of  money  in  the  case 
of  rent  with  a  proviso  of  ro-enti-y.  Now 
we  come  t<o  the  next  judgment  in  the  same 
case,  which  is  the  first  instance  of  a  dictwin 
of  a  different  character.  Mr.  Justice  Heath 
•says  this :  "  It  is  very  difficult  to  lay  down 
any  general  principle  in  cases  of  this  kind, 
but  I  think  there  is  one  which  may  be 
safely  stated.  Where  articles  contain 
covenants  for  the  performance  of  several 
things,  and  then  one  large  sum  is  stated 
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at  the  end  to  be  paid  upon  breach  of  per- 
formance, that  must  be  oomddered  as  a 
penalty."     That  cannot  be  right,  beoauae 
it  would  include  covenants  for  the  per- 
formance of  several  things  of  equal  tbIim. 
I  am  not  at  all  certain  that  Mr.  Jiutioe 
Heath  intended  to  lay  down  any  audi 
general  pr-oposition.     Then  he  goes  to  the 
rule — "  It  is  a  well-known  rule  in  eqiiity 
that  if  a  mortgage  covenant  be  to  pay  5l 
per  cent.,  and  if  the  interest  be  paid  on 
certain  days  then  to  be  reduced  to  4/.  per 
cent.,  the  Court  of  Chanoery  will  not  re- 
lieve if  the  eiirly  day  be  safiered  to  pass 
without  payment  j  but  if  the  oovenant  be 
to  pay  il.  per  cent.,  and  if  the  party  do 
not  pay  at  a  certain  time  it  shall  be  laiaed 
to  5/.  per  cent.,  then  the  Court  of  Chancery 
will  relieve."    It  was  settled  ao  eariyas 
that.  I  am  sorry  it  was  so  settled,  becauae 
anything  more  irrational  than  that  doo- 
tiinc  I  think  can  hardly  be  stated.    It 
chiefly  depended  on  form  and  not  on  aab- 
stance.      Then  Mr.  Justice  Rooke  says, 
"  The  determination  of  the  Court  in  con- 
struing this  instrument  must  be  guided  fay 
the  intention  of  the    parties.      Ngw    it 
appears  very  clearly  from  the  stipulation 
tliat  small  sums  of  money  should  be  paid 
in  certain  cases,  that  the  parties  oonsidered 
the  larger  sum  as  a  penalty."    He  ooor 
fines  his  judgment,  therefore,  to  the  same 
ix)int  as  Lord  Eldon;  and  so  does   Mr. 
Justice  Chambre,   who  says,    ''  There  is 
one  case  in  which  the   sum  agreed  for 
must   always  be  oonsidered  as  a  penalty^ 
and  that  is  where  the  payment  of  a  smaller 
sum  is  secured   by  a  larger."    Then   he 
goes  on  to  say  you  carmot  sever  the  cove- 
nants, and  so  forth.     I  have  gone  into 
that  case  rathei*  minutely,  because  it  is,  I 
may  stiy,  the  foundation  of  the  subsequent 
cases    on    the  subject.      The  next  case, 
which  is  one  of  the  greatest  importance,  is 
Kemhle  v.  Farren  (18),  which  has  always 
been  treated  as  a  leading  authority  on  the 
subject.     I  will  not  give  a  very  positive 
opinion  as  to  what  the  whole  of  that  judg- 
ment means.     I  say  so  because  very  emi- 
nent Judges  have  taken    very  different 
views  of  the  judgment,  and  therefore  I 
suppose  it  is  more    ambiguous    than   it 
appears  to  me  to  be.     But  one  thing-  is 
clear,  that  Chief  Justice  Tindal,  in  giving 
the  opinion  of  the  full  Court,  put  an  md^ 
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aeenu  to  be  that  if  you  find  a  covenant  the 
breach  of  which  will  occasion  a  dama^,  not 
uncertain,  but  such  as  is  capable  of  being 
ascertained,  as  where  there  is  a  particular 
sum  to  be  paid  which  is  much  less  than 
the  sum  named  as  pajabld  on  the  breach, 
there  it  is  held  that  the  last-named  sum  is 
specified  by  way  of  penalty,  because  a  Court 
of  equity  woidd  limit  the  amount  to  be 
actually  paid.  Then  comes  the  case  where 
there  are  several  provisions,  the  breach  of 
some  of  which  will  produce  an  ascertain- 
able damage,  but  the  breach  of  others  an 
imcertain  damage.  In  that  case  (though 
we  do  not  require  to  determine  it  now), 
inasmuch  as  there  is  one  provision  in 
respect  of  which  the  sum  named  cannot  be 
taken  as  liquidated  damages,  it  cannot  be 
so  taken  for  any  provision,  for  if  it  could, 
the  contract  would  mean  liquidated  dam- 
ages in  one  case  and  not  in  another.  If 
you  look  in  the  judgment  of  Chief  Justice 
Tindal  and  Mr.  TBaron  Parke,  they  seem 
rather  to  contemplate  the  case  where  all 
the  provisions  are  of  one  kind.  Mr.  Baron 
Parke  says,  *  If  there  be  a  contract  con- 
sisting of  one  or  more  stipulations  the 
bi*each  of  which' — ^meaning,  I  think,  of 
each  of  which — '  cannot  be  measured,  then 
the  parties  must  be  taken  to  have  meant 
that  the  sum  agreed  on  was  to  be  liquidated 
damages,  not  a  penalty.  On  this  piindple, 
if  there  were  no  more  in  the  covenant 
than  what  I  have  read,  this  would  be 
clearly  a  case  of  liquidated  damages.' " 
There  is  a  dictum  of  Lord  Chief  Justice 
Coleridge  in  Magee  v.  LaveU  (13).  Ho 
says,  "  The  general  principle  of  law  ap- 
pears to  me  to  be,  that  where  a  contract 
contains  a  variety  of  stipulations  of  dif- 
ferent degrees  of  impoi*tance,  and  one  large 
sum  is  stated  at  Uie  end  to  bo  paid  on 
1)reach  of  performance  of  any  of  them,  that 
must  be  considered  as  a  penalty."  That 
is  a  dictum  which  is  not  supported  by  any 
decision,  and  it  appears  to  mo  to  be.  quite 
irreconcilable  with  principle.  It  is  exactly 
opposed  to  what  Lord  Chief  Justice  Tindal 
aiys  in  Kembis  v.  Fan^en  (18).  The  mere 
fact  of  the  stipulations  varying  in  im- 
})ortance  cannot  shew  that  the  parties  did 
not  ^yi  a  sum  where  the  damage  is  not 
aacertainable ;  but  I  am  bound  to  say  that 
though  that  ]&  my  opinion,  and  tiiat  I 
should  have  thought  it  was  quite  clear,  I 


find  that  in  the  case  of  In  re  Newman  f  8), 
a  decision  of  the  Court  of  Appeal,  uiat 
dictum  is  approved  of.     In  the  first  plaoe^ 
Lord  Justice  James  says,  ''  The  authority 
of  Kemhle  v.  Farren  (18)  cannot  be  con- 
sidered   as    having  been  in    any  degree 
nibbled  away  by  those  caaes  before  Lord 
Wensleydale  which  have  been  referred  to, 
and  which,  it  is  said,  shew  that  the  prineiple 
of  Kemhle  v.  Fallen  (18)  is  to  be  confiiMd 
to  a  case  in  which,  amongst  other  atipnla- 
tions,  there  was  one  stipulation  for  the 
payment  of  a  sum  of  money.     That  was 
not    the  ratio  decidendi    of   KenMe   ▼. 
Farren  (18),  in  which  it  was  laid  down  in 
broad  terms  that  wherever  there  is  a  sum 
mentioned  at  the  end  of  a  oontraot  as 
damages  for  the  non-performance  of  any 
of  a  great  number  of  stipulations,  there  it 
must  be  treated  as  a  penalty."    With  the 
greatest  possible  deference  to  Lord  Justice 
James,  tiie  very  contrary  was  laid  down 
in  express  terms.     There  is  some  mistake 
about  it,  that  is  all  I  can  say.     Then  he 
refers  to  the  decision  of  Mr.  Justice  Heath 
in  Aatley  v.  Wddon  (4),  which  was  over- 
ruled, and  which   was  obviously,  in  my 
opinion,  wrong.     With    regard   to  what 
Lord  Chief  Justice  Coleridge  says  in  Magee 
V.   LavfU  (13),  I  have  this  observation 
to  make— it  was  only  a  dictum,  and   a 
dictum  during  the  argument.     I  distrust 
dicta  in  all    cases,  and  especially  dicto 
during  argument.     I  must  say,  however, 
that  in  In  re  Ne\oman  (8)  Lord  Justice 
Bramwell  intimated  liis  agreement  with 
it,  although,  as  I  have  already  said,  there 
is  not  only  no  decision  to  be  found  laying 
do^vn  such  a  doctrine,  but  it  is  really  opposed 
to  several  judgments,  including  the  two  I 
have  cited.     Then  Lord  Justice  Bramwell 
refers  to  two  cases,  one  of  which  is   OaiU' 
worthy  V.  Strutt  (15),  which  is  a  decision 
in  favour  of  liquidated  damages  where  there 
was  more  than  one  stipulation.     The  other 
case  is  Atkyns  v.  Kinnier  (16),  which  is  a 
decision  in  favour  of  the  same  view;  so 
that  we  have  not  only  dicta  opposed  to 
dicta.,  but  we  have  decisions  opposed  to  de- 
cisions.  As  I  said  befoi*e— although  I  wish 
to  leave  the  question  open  where  there  are 
several  stipulations,  and  one  or  more  is  or 
are  of  such  a  character  that  the  damages 
must  be  small — I  do  not  wish  for  a  moment 
to  abstain  from  stating  my  opinion  that 
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there  is  no  such  doctrine  where  there 
are  aeyeral  stipulations,  though  they  may 
not  be  of  equal  importance,  or  where 
there  are  sevwal  stipulations  irrespective 
of  importance,  which  is  the  doctrine  laid 
down  by  Mr.  Justice  Heath,  and  appa- 
rently approved  of  by  Lord  Justice  James. 
There  is  neither  authority  nor  principle 
for  any  such  doctrine,  and  I  cannot  see 
that  it  is  established  by  any  case  which  is 
binding  on  this  Court.  I  am  not  one 
of  those  who  think  that  a  long  course  of 
judicial  decision  can  be  set  aside  by  any 
other  Court.  As  regards  the  doctrine  of 
AHley  V.  Wddan  (4),  I  think  it  is  tech- 
nically binding.  There  is  not  only  the 
dedaion  of  the  Court  of  Appeal,  but  there 
18  also  the  decision  of  the  Court  of  Ex- 
chequer. But  independently  of  that,  if  I 
find  a  long  course  of  decisions  by  inferior 
Courts  acquiesced  in,  which  have  all  be- 
come part  of  the  settled  law  and  have  got 
into  the  text-books,  I  do  not  think  it  is  the 
province  of  the  Appeal  Court,  after  a  long 
ooorse  of  time,  to  interfere,  because  most 
contracts  have  been  regulated  by  those 
dedaioDS ;  but  where  that  is  not  the  case, 
where  the  dicta  are,  as  they  are  in  this 
case,  not  only  contradictory,  but  those 
dida  which  are  in  favour  of  the  appellant 
are  modem  as  compared  with  the  older 
dieta^  then  I  think  it  is  not  right  to  say 
tluit  the  law  is  settled  by  the  Superior 
Courts.  There  i^  another  consideration 
which  always  has  height  with  me — when 
the  law  is  settled,  it  gets  into  the  text- 
booksy  which  are  a  very  considerable  guide 
to  practitioners. 

In  the  last  edition  of  Mr.  Mayne's 
valuable  book  on  Damages,  at  page  128, 
he  dtes  the  dicta  of  Mr.  Justice  Heath, 
and  he  says,  ''  This,  however,  must  be 
limited  to  cases  where  it  is  apparent  that 
the  parties  could  not  have  intended  the 
entire  sum  to  be  the  ascertained  damages  ot 
any  breach."  So  that  he  treats  the  kw 
as  settled  just  the  other  way.  I  do  not 
cite  that  as  an  authority ;  I  only  cite  it  to 
shew  that  the  law  is  not  treated  in  the 
text-books  as  being  settled,  notwithstand- 
ing the  dicta  either  of  Mr.  Justice  Heath 
or  of  Mr.  Justice  Chambre  as  approved  by 
Lord  Justice  James. 

I  think  it  necessary  to  say  so  much,  be- 
I  have  always  thought,  and  still 
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think,  that  it  is  of  the  utmost  importance, 
as  regards  contracts  between  adults — per- 
sons not  under  disability  and  at  arms' length 
— that  the  Courts  of  law  should  maintain 
the  performance  of  the  contracts  according 
to  the  intention  of  the  parties ;  that  they 
should  not  overrule  any  clearly  expressed 
intention,  on  the  ground  that  Judges  know 
the  business  of  the  people  better  than  the 
people  knew  it  themselves.  I  am  perfectly 
well  aware  there  are  exceptions,  but  they 
are  exceptions  of  a  l^islative  character. 
One  notable  exception  was  the  usury  law, 
now  repealed,  to  prevent  people  bargain- 
ing as  to  the  rate  of  interest  they  would 
pay  for  the  loan  of  money.  There  have 
been  many  other  laws  in  modem  times, 
such  as  the  Factory  Acts  and  the  Mines 
Eegulations  Acts,  but  they  are  all  statutes. 
Judges  have  no  right  to  say  that  people 
shall  not  perfoi-m  their  contracts  which 
they  have  entered  into  deliberately,  and 
put  a  different  meaning  on  the  contracts 
from  that  which  the  parties  intend.  In  this 
case  we  have  a  very  striking  illustration. 
The  contract  in  question  was  most  carefully 
prepared.  The  plaintiff  is  or  was  a  so- 
licitor, the  defendant  had  the  assistance  of 
a  solicitor  and,  I  am  told,  also  of  counsel ; 
but  whether  counsel  presided  at  the  final 
framing  of  the  document  I  am  by  no  means 
certain,  there  being  contradictory  state- 
ments on  that  point.  But  it  was  a  most 
deliberate  and  carefully  drawn  instrument, 
and  one  which  I  think  ought  to  be  con- 
strued according  to  the  plain  meaning  of 
its  words.  I  am  glad  to  find  that  I  do  not 
feel  myself  compelled  to  decide  contrary 
to  what  is  the  plain  meaning  of  the  terms 
by  any  of  the  decisions.  In  my  opinion, 
the  decision  of  Mr.  Justice  Fry  is  right, 
and  ought  to  afSrmed. 

'>OoTTON,  L.J. — In  this  case,  what  we 
have  to  decide  is,  whether  the  Judge  of 
the  Court  below  was  right  in  giving  the 
plaintiff  the  sum  of  5,000/.,  witiiout 
reference  to  the  damage  he  had  in  fact 
sustained.  That  depends  on  the  question, 
what,  having  regard  to  the  cases,  is  the 
effect  of  the  contract  between  the  parties. 
The  25th  clause,  which  is  the  important 
clause,  in  its  terms,  expressly  says  that  the 
5,000Z.  shall  be  paid  by  way  of  liquidated 
damages  on  any  breach  of  the  covenants 
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contained  in  the  contract,  and  in  terms  of 
course  that  means  that  it  shall  be  taken  as 
the  sum  which  the  jjarties  have  by  the 
contract  assessed  as  the  damages  to  be 
paid,  whatever  may  be  the  actual  damages. 
But  we  are  not  at  liberty  to  construe  this 
without  reference  to  the  decided  cases : 
and  the  question  which  we  have  to  consider 
is,  whether,  having  regard  to  the  docideii 
cases,  we  ought  to  disregard  the  teims  of 
this  contract  and  to  say  that,  although  in 
terms  it  says  the  sum  of  5,000/.  shall  be 
liquidated  damages,  it  is  to  be  looked 
upon  as  an  agix^ment  between  the  parties 
that  that  should  be  a  penalty,  and  that 
the  real  damage  sustained  is  all  that  is  to 
be  recovered  by  the  plaintiff. 

Now,  I  think  it  is  not  for  us  now  to 
enquire  into  or  question  whether  the  Courts 
were  right  originally  in  the  decisions 
which  have  been  so  much  commented 
upon.  There  they  are ;  and,  in  my  opinion, 
it  would  be  wrong  for  us  to  question  those 
decisions  or  to  act  (whatever  one's  o^n 
views  might  be)  contrary  to  that  course  of 
decision,  even  if  they  were  not  (as  they  are 
in  some  of  the  cases)  decisions  by  a  Coui't 
of  Appeal  and  of  equal  authority  to  ours ; 
but  I  must  say  that  I  quite  agree  with  the 
Master  of  the  Bolls  that  the  sounder  view 
to  take  is  this — to  leave  persons  who  ai*e 
competent  and  under  no  disability  to 
make  their  own  contracts,  and  then  to  act 
on  those  contracts,  whatever  the  true 
interpretation  might  be,  without  assuming 
on  behalf  of  the  Court,  either  at  law  or 
equity,  to  say :  "  This  is  unreasonable, 
and  we  will  make  another  and  difiei'ent 
contract  between  the  pai'ties  —  they  did 
not  mean  what  they  have  said  in  their 
contracts."  But,  with  r^ard  to  the 
present  case,  there  are  decisions  which  lay 
down  what  the  cases  have  fi^uently  said 
are  rules  for  ascertaining  what  is  the  coii- 
Btruotion  of  the  instrument,  and  in  apply- 
ing those  one  must  look  (and  I  think  that 
is  not  immaterial  in  the  pi-esent  case)  to 
the  whole  contract.  Now,  I  need  not 
enter  into  the  question  of  those  cases 
where  a  sum  has  been  mentioned  as  liqui- 
dated damages  for  the  bi^each  of  one  cove- 
nant. Here  there  are  a  number  of 
covenants  to  which  clause  25  applies,  and 
in  ren)ect  of  the  breach  of  which  it  is  said 
that  the  5,000/.  shall  be  liquidated  damages. 


Now,  in  what  cases  have  the  Comtftnid 
that  in  those  circumstances  you  shall  oon- 
stnie  the  words  *'  liquidated  damages  "  not 
what  they  mean — as  a  sum  assessed  be- 
tween the  pai'ties — but  only  as  a  peoal 
sum,  leaving  the  real  damages  to  be  ascer- 
tained.    Undoubtedly  the  cases  do  say 
tliis,  that  when  a  stipulation  applies  to  a 
breach  of  a  niunber  of  covenants,  and  one 
of  these  is  a  covenant  for  the  paymeDt  of 
a  sum  of  money,  where  the  damages  for 
the  bi*each  of  it  is  according  to  Engliih 
law  ca]xible  of  being  actually  defined,  then 
where    a  sum   is  said  to  be  liquidated 
damages  the  stipulation  applies,  not  di»- 
tributively  to  the  different  covenants,  bat 
equaUy  to  all,  and  you  must  hold  that  that 
sum  cannot  be  damages  assessed  bj  the 
parties,   as  in  the  case    of  a  particalar 
covenant  to  which  the  stipulation  refins 
and  in  respect  of  which  the  damages  ai6 
incapable  of  being  ascertained  and  are  by 
law  fixed  in  a  different  way;  bat  you  mu^ 
look  upon  it  aK  a  mere  penalty,  and  asoer* 
tain  when  the  breach  occurs  what  is  the 
damage  sustaineil  in  respect  of  the  partica- 
lar breach.     But,  in  my  opinion,  that  does 
not  apply  to  the  present  case;  the  ocdy 
case  to  which  it  could  passibly  apply  would 
be  the  non-payment  of  the  sum  of  500L 
But   is  that  an  act  to  which  the   2&th 
clause  i*efers1     In  my  opinion  it  is  not. 
The  500/.  was,  according  to  the  oontraot, 
to  be  paid  on  the  exchange  of  the  con- 
tract; and  therefore,  in  construing  this 
clause,  one  must  consider  what  would  be 
the  course  which    the  parties  expected 
would    take    place    before    the    oontnust 
became  operative  by  being  executed  and 
exclianged  between  the  parties ;  and  when 
one  finds  that  that  500^.  was  to  be  paid  down 
on  the  execution  of  the  contract,  I  tiiink 
on  the  fail'  inteq^retation  of  this  instni- 
ment  wc  should  say  that  the  exchange  of 
the  conti'act  without  that  being  donei,  and 
the  non-payment  of  it  at  that  time,  is  not 
a  breach  contemplated  and  coming  within 
the  fair  constiiiction  of  clause  25.     But 
then  it  is  said  on  behalf  of  the  appellant 
that  although   that    is  not  so,   the   law 
authorises   us  in  saying  that  where   the 
condition  applies  to  the  breach  of  a  num- 
ber of  covenants  contained  in  the  inatra- 
ment,  that  will  justify  the  Ck)urt  in  con- 
struing the  instrument  contitoy  to  the 
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words  contained  in  it,  or  rather  in  giving 
to  those  words  a  meaning  contrary  to  their 
primary  and  ordinary  signification.  Now 
there  is  no  case  where  it  has  been  held 
that  the  mere  fact  that  there  are  a  number 
of  covenants  to  which  the  stipulation 
applies  is  sufficient  to  justify  such  a  con- 
struotion;  and  I  do  not  see  on  what 
possible  ground  it  should  be  said  that  if 
there  are  a  number  of  important  covenants 
contained  in  the  contract,  and  none  of 
those  is  of  such  a  nature  that  the 
damages  arising  from  a  broach  can  be 
accurately  ascertained,  the  parties  may  not 
reasonably  fix  beforehand  an  ascertained 
sum  for  the  purpose  of  saying  what  shall 
be  the  damages.  It  is  said,  indeed  (and 
no  doubt  there  is  a  dictum  to  support  it), 
that  the  Court  will  apply  to  the  words 
'^ liquidated  damages''  a  meaning  other 
than  their  primary  meaning  where  the 
covenants  to  which  the  clause  applies  are 
of  a  varied  nature — ^that  is  to  say,  where 
some  of  them  are  presumably  of  gi'eater 
importance  and  some  of  less.  No  doubt 
there  is  a  dictum  of  Lord  Chief  Justice 
Coleridge,  which  has  been  referred  to, 
which  favours  that  view;  but,  in  my 
opinion,  there  is  certainly  no  case  so 
decided ;  and,  in  my  opinion,  it  would  be 
contrary  to  the  principle  of  the  decided 
cases.  It  is  not  sufficient,  in  my  opinion, 
to  say  that  the  covenants,  to  the  breiU3h  of 
which  this  clause  applies,  are  of  varying 
importance.  That  may  be  so,  but  yet  the 
parties  may  very  reasonably  come  to  a 
conclusion  that  they  will  agree  between 
themselves  that  the  sum  mentioned  shall 
be  assessed  between  them  as  tho  dama^re 
in  consequence  of  the  bi"oachos  of  those 
various  covenants.  Probably  there  may 
be  an  exception,  that  where  some  of  the 
covenants  are  of  such  a  character  that 
obviously  the  damage  which  can  jwssibly 
arise  from  any  breach  of  them  would  be 
insignificant  compared  with  the  sum 
which  has  been  fixed  by  the  parties,  that 
there  the  Court  will  give  the  non-natural 
cxmstmction  to  the  terms  usod  by  the 
parties.  In  my  opinion  that  comes  within 
the  same  principle  as  where  tho  Courts 
have  interfered  where  one  of  the  covenants 
has  been  for  payment  of  a  sum  of  money 
the  damage  is  capable  of  being 
"  accnrately,  and  may  be  very  much 
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below  the  sum  mentioned.  The  Court  is 
not  called  upon  to  decide  it  now ;  but  I 
must  say  for  myself  that  I  incline  to  say- 
ing that  the  cases  do  justify  us,  by  follow- 
ing them  out  to  their  reasonable  conclu- 
sion, in  saying  that  in  such  a  case,  namely, 
where  there  are  various  covenants,  to  the 
breach  of  which  this  clause  applies,  and 
some  of  them  are  of  such  a  small  nature 
that  the  damages  will  presumably  be  very 
small— obviously  and  necessarily  must  be 
small — that  then  the  Court,  whatever 
language  the  parties  may  have  used,  will 
say,  ^*  This  is  not  damage  assessed  for  the 
breach  of  all  these  covenants,  but  upon  the 
breach  of  any  of  them.  The  real  damage 
is  to  be  ascertained,  and  paid,  the  sum 
stipulated  for  liquidated  damages  being 
looked  upon  as  a  penalty  only."  I  think 
that  was  the  way  in  which  Lord  Justice 
Bramwell  intended  to  deal  with  the  case 
in  which  it  had  been  said  by  Lord  Wens- 
leydale  that  the  Court  would  only  inter- 
fere where  one  covenant  to  which  the 
clause  referi'ed  was  a  covenant  the 
damages  for  breach  of  which  were  capable 
of  being  accurately  fixed  as  a  covenant  for 
payment  of  money,  and  that  in  other  cases 
the  Court  would  not  interfere.  That,  I 
think,  was  what  Lord  Justice  Bramwell 
was  meaning  to  refer  to.  Although  there 
are  dicta  of  Judges  that  where  the  covenants 
are  of  vaiying  importance  the  Court  might 
treat  the  sum,  not  as  liquidated  damages, 
but  as  a  penalty,  I  think,  when  fairly 
considered,  they  refer  to  the  cases  which 
come  imder  the  exception  to  which  I  have 
referred — namely,  where  some  covenants 
are  of  so  unimportant  a  character,  or  relate 
to  matters  of  so  unimportant  a  character, 
that  it  would  be  unreasonable  to  suppose 
that  the  parties  could  have  intended  to 
have  assessed  or  fix  a  sum  as  liquidated 
damages  for  the  breach  of  those  trivial  or 
unimportant  covenants.  I  think  the 
doctrine,  as  I  understand  it,  is  really  laid 
down  by  Chief  Justice  Tindal  in  Kemblc 
V.  Farren  (18).  No  doubt  the  point  to 
which  I  am  now  referring  did  not 
actually  aiise,  but  I  think  one  would  be 
wrong  in  disregarding  the  opinion  ex- 
pressed by  Judges,  especially  those  of  gi*eat 
learning,  in  deciding  cases,  even  although 
some  of  their  expressions  were  not  neces- 
sary or  applicable  to  the  case  befoi-e  them. 
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They  lay  down  the  principle,  even  although 
in  laying  it  down  they  may  go  (as  possibly 
we  are  doing  in  the  present  case)  beyond 
the  exigencies  of  the  case  before  thorn. 
What  he  says  is  tliis :  "In  the  present 
aiso  the  clause  is  not  confined  " — that  is 
to  one  particular  point — "  it  extends  to 
the  breach  of  any  stipulation  by  either 
party.  If,  therefore,  on  the  one  hand,  the 
plaintiff  had  neglected  to  make  a  single 
payment  of  3/.  6«.  8'i.  per  day,  or,  on  tlie 
other  hand,  the  defendant  had  refused  to 
conform  to  any  usual  regulation  of  the 
theatre,  however  minute  or  unimportant, 
it  must  have  been  contended  that  the  clause 
in  question  in  either  case  would  have  given 
the  stipulated  damages  of  1 ,000/.  But  that 
a  very  large  sum  should  become  immediately 
payable  in  consequence  of  the  non-payment 
of  a  very  small  sum,  and  that  the  former 
should  not  be  considered  as  a  penalty, 
appears  to  bo  a  contradiction  in  terms." 
He  evidently  considci's  it  would  be  un- 
rcasonal:)le  to  hold  that  the  large  sum  of 
1,000/.  had  been  agreed  upon  and  assessed 
between  the  parties  as  damage  to  be  re- 
covered for  the  breach  of  the  regulations 
of  the  theatre,  however  minute  and  im- 
impoi'tant.  That  really,  as  I  underatand 
it,  seems  to  contain  the  doctrine  of  the 
cases.  Now  here,  can  it  be  said  that  this 
clause  refera  to  the  breach  of  covenants  of 
a  minute  or  trivial  chaiucter,  or  to  cove- 
nants the  damages  for  which  must  be,  or 
obviously  will  be,  small  %  In  my  opinion 
it  cannot  be  so  said.  There  was  a  contract 
to  enter  into  a  great  speculation,  and,  of 
coui*se,  one  knows  that  where  land  is  laid 
out  for  building,  it  is  very  important  that 
there  should  be  no  delay,  if  the  public  are 
taking  to  the  property  and  if  there  is  a 
demand  for  houses.  Then  this  25th  clause 
says  that  there  must  be  a  substantial  breach. 
The  clause  as  to  the  forfeitui*e  or  payment 
of  the  sum  only  applies  if  there  is  a  sub- 
stantial breach  with  reference  to  the  demand 
by  the  public,  or  by  failure  to  perform  any 
of  the  provisions  therein  contained.  In 
my  opinion,  if  thei'e  are  (and  I  do  not 
think  thei'e  are)  clauses  which  would  be 
said  to  be  of  so  tnvial  importance  that  the 
damage  aiising  from  a  breach  would  be 
unimpoi*tant,  that  stipulation  as  to  a  "  sub  • 
stantial  breach,"  in  my  opinion,  prevents 
the  exception  which  I  have  mentioned  from 


arising  in  this  case.  We  simply  have  a 
condition  for  payment  of  a  sum  of  money 
applying  to  the  broach  of  a  number  ii 
covenants,  and,  in  my  opinion,  neither  the 
cases  nor  any  fair  deduction  from  the  cases 
justify  us  in  saying  that  in  such  a  case  the 
woixls  "  li(^uidated  damages "  are  not  to 
have  their  proper  meaning  as  damages 
agi-eed  between  the  parties.  But,  really, 
wc  are  considering  cases  which  only  are  to 
give  a  canon  of  construction  having  regard 
to  the  whole  of  the  provisions  of  the  in- 
strument, and  I  think  there  are  other 
clauses  in  this  contract  which  are  worthy 
of  consideration.  For  instance,  clause  8 
provides  that  in  certain  events  the  plaintiff 
should  pay  a  sum  of  5,000^  liquidated 
damages.  That  is  applicable  to  one  event 
only — namely,  not  making  out  a  good  title. 
It  would  haixily  be  argued  that  in  that  case 
the  5,000/.  was  to  be  considered,  not  as 
damage  assessed  by  the  ]>artie6,  but  as  a 
mere  penalty,  and  I  think  one  might  fairly 
have  regard  to  that  in  considering  the  case. 
In  my  opinion,  therefore,  having  regard 
to  the  cases  and  the  contract,  Mr.  Justioe 
Fry  was  right  in  not  trying  to  ascertain 
what  damage  had  been  sustained  by  the 
plaintiff,  and  in  giving  him  an  ascertained 
fixed  sum  of  5,000/. 

LiNDLEY,  L.J. — I  also  have  come  to  the 
same  conclusion,  though,  I  need  hardly  say, 
not  without  difficulty,  because  all  these 
cases  are  cases  of  difficulty.  The  difficulty 
arises  from  this — that  there  are  certain 
rules  of  law  which,  when  they  apply, 
prevent  the  Court  giving  effect  to  the 
language  used  by  the  parties  themselves, 
in  which  they  have  expressed  what  one 
must  suppose  to  have  been  their  intention 
at  the  time.  However,  those  rules,  so  far 
as  they  are  settled,  have  been  followed,  and 
the  difficulty  arises  in  exactly  understanding 
them  and  understanding  the  principles  upon 
which  they  rest.  What  we  have  to  deal 
with  here  is  clause  25  in  this  agreement, 
which  I  will  not  i-ead  again,  but  I  will 
make  one  or  two  observations  upon  it. 
In  the  first  place,  the  operation  of  the 
whole  agi-eeuient  is  i-astricted  by  two 
clauses  in  it.  It  is  I'ostricted  to  a  sub- 
stantial breach,  and  there  must  be  a  sub- 
stantial bi'each.  What  that  means  per- 
liaps  is  not  veiy  clear,  but  it  meanSi  I 
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suppose,  a  breach  of  some  importance,  or 
a  breach   for  which   more  than  nominal 
damages — substantial  damages — would  be 
recoverable  but  for  the  liquidated  damage 
clause.     The  operation  of  the  clause  is 
further  restricted  by  the  proviso  at  the 
end,  that  the  breach  on  the  happening  of 
which  these  damages  are  to  be  paid  is  not 
to  be  the  consequence  of  misconstruction 
of  the  language  or  meaning  of  any  of  the 
provisions  of  the  contract;  therefore,  in 
order  that  the  clause  may  apply  at  all,  you 
must  have  first  of  all  a  substantial  breach, 
and  then   a  substantial   breach   not  the 
consequence  of  a  misconstruction  of  the 
meaning  of  the  provisions  of  the  contract. 
That  lunitB  the  operation  of  the  clause, 
and  relieves  us  from  the  difficulty  of  con- 
sidering what  the  proper  mode  would  be  of 
applying  it  to  what  I  may  call  trivial,  or 
accidental,  or  inadvertent  breaches.    They 
are  swept  out  by  the  language  of  the  clause 
itselfi  and  to  my  mind  that  becomes  im- 
portant.    So  ^  as  the  language  goes  the 
intention  of  the  parties  seems  tolerably 
plain.     The  events  are  specified,  and  the 
5,0002.  is  to  be  paid  as  liquidated  damages ; 
bat,  notwithstanding  that,  the  point  arises 
as  .to  whether  this  clause,  properly  con- 
strued, does  apply  to  one  event — namely, 
the  non-payment  of  the  500/.,  part  of  the 
deposit  money ;  because  if,  on  the  true 
construction  of  this  clause,  it  did  apply  to 
the  non-payment  of  the  small  sum  of  500/., 
tlien  the  doctrine  of  Kemble  v.  Farren{lS) 
-wovld  be  directly  applicable,  as  I  under- 
stand it.     Although  at  first  I  thought  that 
was  the  true  construction,  I  am  now  satis- 
Bed  that  on  the  construction  of  this  clause 
it  does  not.     The  clause  takes  it  for  gi*anted 
that  that  payment  had  been  made,  and  it 
'was  never  intended  to  apply  to  the  non- 
payment of  a  sum  which  was  to  be  con- 
temporaneous with  the  execution  of  the 
document  itself.     I   think,  therefore,  on 
the  true  construction,  that  the  non-payment 
of  500/.,  part  of  the  deposit,  in  not  a  sub- 
stantial breach  within  this  clause,  even  if 
it  is  a  breach  at  all,  which  I  doubt,  having 
regard  to  the  language  of  it.     That  diffi- 
culty being  got  rid  of,  Ke/nble  v.  Farren 
(18)  does  not  apply.     We  are  then  reduced 
to  this — that  there  is  a  stipulation  for 
payment  by  Smith  to  Wallis  of  the  sum 
of  5fiQ0L  by  way  of  liquidated  damages 
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upon  any  substantial  breach  by  Smith  of 
that   agreement.     We    have  to  consider 
whether  that  is  to  be  treated  as  liquidated 
damages — that  is  to  say,  as  meaning  what 
it  says — or  as  a  penalty  which,  as  now 
understood,  means  nothing  at  all,  or  next 
to  nothing.     In  order  to  determine  that, 
we  must  look  a  little  into  the  authorities. 
Now  the  authorities  have  been  carefully 
examined,  and  there  are  only  one  or  two  to 
which  I  will  advert ;  but  they  all  seem  to 
go  on  the  principle  that  the  object  is  to 
ascertain  the  intention  of  the  parties.  You 
are  to  ascertain  the  intention  of  the  parties 
by  what  they  said — that  is  plain  enough — 
but  you  are  to  ascertain  the  intention  of 
the  parties  not  only  by  what  they  said, 
but  by  what  the  Coui*t  sees  to  be  the  con- 
sequence, and  by  what  the  Court  may  or 
may  not  consider  to  be  absurd  or  oppressive 
— oppressive  in  former  times,  at  all  events. 
Take  the  common  case  of  a  money  bond — 
it  meant  what  it  said.     Take  the  ordinary 
case  to  pay  5,000/.,  if  500/.  was  not  paid 
by  the  day  named — the  parties  meant  what 
they  said ;  but  that  has  long  ceased  to  have 
operation.     Whether  relief  is  given  on  the 
theory  of  oppression,  or  on  the  theory  that 
the  parties  could  not  have  meant  what  they 
said — that  it  was  too  absurd — or  whether 
relief  was  given  by  reason  of  the  usury 
laws,  I  do  not  know — ^it  is  an  antiquarian 
research  which  I  have  not  prosecuted ;  but 
it  has  long  been  settled  that  where  a  person 
agrees  to  pay  a  large  sum  if  he  does  not 
pay  a  small  one,  he  does  not  mean  what 
he  says,  and  the  contract  is  not  to  have  the 
effect  that  one  would  suppose  it  was  in- 
tended to  have.     When  we  come  to  look  a 
little  further  we  find,  at  all  events,  that 
that  principle  pervades  a  great  number  of 
the  cases  with  regard  to  liquidated  damages. 
With  the  single  exception  of  the  case  I 
shall  refer  to  presently — Belts  v.  Burch  (5) 
— I  think  that  in  all  the  cases  which  have 
been  referred  to — at  all  events,  all  into 
which  I  have  looked — in  which  large  sums 
have  been  held  as  jx^nalty  as  distinguished 
from  liquidated  damage.s,  it  is  stipulated 
that  a  largo  sum  should  be  paid,  amongst 
other  things,  on  non-j>ayment  of  a  smaller 
one.     That  was  so  in  In  re  Newman  (8). 
There  1,000/.  was  to  be  jmid  in  the  event 
of  the  non-payment  of  10/.  a  week.     There- 
fore these  cases  are  brought  within  the 
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principle  that  relief  is  given  in  the  event 
of  the  stipulation  for  payment  of  a  large 
sum  in  default  of  paying  a  small  sum. 
The  moment  we  arrive  at  the  conclusion 
that  the  25th  clause  does  not  apply  to  the 
500/.  deposit,  we  are  driven  to  the  con- 
sideration of  that  class  of  cases  in  which 
the  larger  sum  is  to  be  paid  on  one  or  more 
breaches,  and  the  amount  of  damages  sus- 
bvined  is  not  mentioned  and  cannot  be 
ascertained.  Now,  certainly  thei*e  arc  to  be 
found  in  the  books  a  great  number  of  dicta, 
which  are  to  the  elTect  that  if  the  larger 
sum  is  stipulated  to  be  paid  in  one  of  many 
events  (I  think  there  is  one  case  which 
goes  as  far  as  that),  then  the  larger  sum  is 
to  be  treated  as  penalty  and  not  as  liqui- 
dated damages.  The  dicta  as  found  else- 
where are  more  modified,  to  the  effect  that 
if  a  larger  sum  is  to  be  paid  in  one  or  more 
of  many  events  in  which  the  damage  can 
be  seen  to  be  small  or  trivial,  the  sum  is 
to  bo  treated  as  penalty  and  not  as  liqui- 
dated damages.  But,  when  I  come  to  look 
at  the  cases,  I  cannot  find  a  single  case  in 
which  the  larger  sum  has  been  treated  as 
penalty  where  there  has  baen  no  smaller 
suQi  ascertainable  as  the  amount  of  damages. 
The  nearest  approach  to  it  is  the  case  of 
JiUts  V.  Barch  (5),  and  I  shall  refer  to  that 
because  it  was  decided  by  Lord  Justice 
Bratnwell,  whose  familiarity  with  the  sub- 
ject is  unquestionable.  In  order  to  under- 
stand Ihits  V.  Barcfi  (5)  it  is  necessary  to 
observe  that  the  larger  sum  ther^,  the  50/., 
would  have  been  payable  not  only  in  the 
event  of  the  non-payment  of  the  whole,  but 
on  non-payment  of  the  last  pound  of  the 
price ;  and  the  j  udgment  of  Baron  Martin 
proceeds  entirely  upon  this.  Tho  agreement 
was  this.  The  plaintiff  agreed  to  sell,  and 
the  defendant  to  purchase,  the  hou<«ehold 
furniture,  fixtures, stock-in-trade  and  effects 
in  and  upon  the  premises  by  valuation  in 
the  usual  way ;  the  goods  to  ba  valued  and 
possession  given  on  or  before  the  13  th  of 
October,  1858;  and  in  the  event  of  the 
plaintiff  or  defendant  not  complying  with 
every  particular  set  forth  in  the  said  agree- 
ment, the  defaulter  should  forfeit  and  pay 
to  the  other  party  the  sum  of  50/.,  and  all 
expenses  attending  the  simo.  Then  Baron 
M  irtin  says  (p.  509)  — and  this  is  the  ratio 
decidendi — "  The  plaintiff*'  counsel  have 
established  that  the  same  construction  must 


be  put  on  the  agreement  for  boUi  parties. 
Now,  as  that  is  so,  it  would  follow,  if  the 
construction  contended  for  on  the  part  of 
the  plaintiff  were  to  prevail,  that  if  a  Teiy 
small  part  of  the  price  were  unpaidy  the 
defaulter  would  be  liable  to  the  penaltj 
of  50/.  The  cases  are  too  strong,  and  I 
am  bound  to  say  that  this  is  a  penalty." 
Taking  the  view  of  Baron  Martm,  the  5(K. 
would  be  payable  even  though  1/.  might 
be  unpaid  in  respect  of  the  price,  which 
would  bring  it  within  KemhU  v.  Farren 
(18)  and  that  class  of  cases.  One  most 
bear  that  in  mind  in  reading  Baron 
BramwelFs  judgment;  and  I  think  if 
one  does  bear  that  in  mind,  it  will  be 
found  that  there  is  nothing  which  zeaUy 
confiicts  with  the  view  taken  in  Kemibh  ▼. 
Farren  (18).  I  refer  to  that  case  the  more 
because  Baron  Bramwell  adopted  it  in  the 
Ciise  of  Sparrow  v.  Paris  (20),  in  which 
h9  said  that  the  larger  sum  was  payable 
in  one  event  and  not  in  several ;  but  in 
Sparrow  v.  Paris  (20)  it  was  not  neoessaiy 
for  him  to  discuss  what  would  have  been 
payable  if  the  larger  sum  had  been  stipa- 
lated  for  in  a  different  form.  It  was  stipa- 
lated  there  to  be  paid  in  one  event,  and  it 
was  not  necessary  to  consider  how  the  case 
would  have  stood  if  it  had  been  otherwise 
stipulated.  In  In  re  Newman  (8),  Lord 
Justice  Bramwell  takes  the  same  view. 
There  again,  when  one  looks  at  the  case, 
the  1,000/.  was  payable  in  the  event  of  the 
non-payment  of  10/.,  which  is  again  within 
Kanhble  v.  Farren  (18)  and  that  class  of 
cvses.  I  have  adverted  to  this  more  par- 
ticularly because  Mr.  Justice  Willes,  in 
the  cjisc  of  IlitUon  v.  Sparkes  (11),  says 
this :  ^^  if  this  agreement  had  not  contained 
the  provision  for  forfeiture  of  the  deposit 
on  tlio  purchaser's  failure  to  fulfil  his  part 
of  the  contract,  we  should  have  been  bound 
to  follow  the  decision  of  the  Court  of 
Exchequer  in  Betts  v.  Burch  (5).  I  for 
one  should  have  done  so  for  the  reasons 
set  out  in  the  judgments  of  B.irons  Martin 
and  Bramwell,  which  present  as  satisfactory 
and  full  a  view  of  the  cases  and  of  the 
principles  ami  reasoning  applicable  to  them 
as  is  to  b.^  found  in  any  bjok,  or  indeed  in 
all  the  b:)oks  pub  together,  and  I  will  not 
attempt  t  >  add  anything  to  what  is  found 
there."  We  must  look  at  the  ca^es,  there* 
fore,  with   referonce  to  the  a'TtuU  facts 
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before  the  Court;  and  we  must  bear  in 
mind  that  in  Beits  v.  Burch  (5)  the  50/. 
was  payable  even  though  II,  was  unpaid. 
I  cannot  £nd  any  case  (and  none  has  been 
cited)  in  which  that  element  has  not  been 
found.  In  this  case  we  cannot  find  that 
element  at  all,  unless  it  is  the  500/.  de- 
padty  which  I  have  ali*eady  dealt  with. 
There  is  a  large  sum  stipulated  to  be  paid 
in  a  variety  of  events.  What  the  damages 
would  be  on  any  of  these  events  is  not 
found  specified  in  the  agreement,  nor  can 
we  say  that  it  must  be  necessarily  small 
or  trivial.  Under  the  circumstances,  I 
cannot  see  my  way  to  say  that  the  clause 
is  not  to  have  the  meaning  which  is  the 
prima  /ode  meaning  of  the  words  used ; 
in  other  words,  I  do  not  feel  compelled,  by 
the  decisions  on  penalty  and  liquidated 
damages,  which  are  perplexing,  to  say 
that  this  is  a  case  of  what  is  called  penalty, 
the  practical  effect  of  which  is  that  it  does 
not  mean  what  it  says.  I  am  not  driven 
to  that ;  and  I  come  to  the  conclusion  that 
it  does  mean  what  it  says,  and  that,  there- 
fore, the  view  taken  by  Mr.  Justice  Fry  is 
rights  and  that  the  appeal  must  be  dis- 
missed. 


Solicitors— Terrell  k  Harrison,  for  appellant; 
Bnssell,  Son  k  Soott,  for  respondent. 
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[IN  THE  COURT  OP  APPEAL.] 

M.R. 
Bbstt,  L.J. 

CknroN,  L.  J.  ^  In  re  pabkeb. 

1882. 
July  U. 

Election  —  Partiament  —  Expenses  — 
FaymerUs  by  Sub-Agent — Corrupt  Prac- 
Heu  Ady  1863  (26  d;  27  Vict.  c.  29), 
f.  2. 

A  solicitor  engaged  by  a  candidate  as  a 
heal  sub-agent  to  assist  in  procuring  his 
elsUion  employed  canvassers,  and  paid 
them  out  of  his  own  pocket : — Held,  tfuit 
the  payments f  not  having  been  made  through 
the  expense  agents  were  illegal  under  sec- 
tion 2  of  the  Corrupt  Practices  Act,  1863, 


a7id  could  not  therfi/ore  be  recovered  from 
the  candidate. 

At  the  general  election  in  1880,  Colonel 
Surtees  was  a  candidate  for  the  southern 
division  of  Durham.  He  appointed  as 
his  central  agent  a  Mr.  Watson.  Mr. 
Watson  appointed  Messrs.  Trotter,  Bruce 
<fe  Co.  as  sub-agents  for  certain  sub- 
districts,  and  they  employed  the  appel- 
lant Parker,  who  was  a  solicitor,  to  assist 
them  as  a  local  agent.  In  the  exercise  of 
his  duties  in  this  capacity,  Parker  em- 
ployed runners  and  canvassers,  and  paid 
them  for  their  services. 

Upon  presenting  his  account  of  his 
charges  and  disbursements  to  the  expense 
agent  of  Colonel  Surtees,  the  payments  to 
runners  and  canvassers  were  disallowed. 
Parker  accordingly  commenced  an  action 
against  Colonel  Surtees  in  the  District 
Registry  for  113/.  8s,  9d.,  the  amount  of 
his  bill  of  costs. 

Colonel   Surtees  obtained    a    common 
order  to  tax  the  bill  under  the  Solicitors 
Act,  and  an  order  to  stay  all  further  pro- 
ceedings in  the  action  until  the  result  of 
the  taxation  was  known. 

Upon  the  taxation  of  the  bill  the  items 
disallowed  by  the  expense  agent  were  al- 
lowed by  the  Taxing  Master ;  whereupon 
Colonel  Sui-tees  took  out  a  summons  to 
review  the  taxation,  which  was  adjourned 
into  Court,  and  heard  by  Chitty,  J.,  on 
the  2nd  of  March,  1882. 

Ince,  Q.C,  and  A,  T,  Watson,  for 
Colonel  Surtees. — Parker  had  no  express 
authority  to  make  these  payments ;  they 
should  have  been  made  through  the  ex- 
pense agent — Corrupt  Practices  Preven- 
tion Act,  1863,  sections  2,  3  and  4;  17  <& 
18  Vict.  c.  102,  and  Nurtonw.  Dickson  (1). 

Macnaghten,  Q.C.,  and  Whitaker,  for 
Parker,  referred  to  In  re  Osborne  (2). 

Chitty,  J.,  sent  the  certificate  back  to 
the  Taxing  Master,  with  directions  to  dis- 
allow the  items  in  question. 

From  this  decision  Parker  appealed. 


(1)5  Hurl,  k  N.  637  ;  29  Law  J.  Rep.  Exch. 
.S.37. 

(2)  25  Beav.  53.S;  27  Law  J.  Rep.  Chanc. 
582. 


160 


CHANCEBT  DIVISION. 


[N.S- 


In  re  Parker ^  App, 

Macnaghten,  Q.Cy  and  Whitaker,  for 
the  appellant. — The  proceedings  were 
irregular.  Tlie  defence  of  the  illegality 
of  the  payments  ought  to  have  been 
pleaded  in  the  action.  It  conld  not  be 
taken  before  the  Taxing  Master. 

No  election  could  be  conducte<l  Avithout 
agents  paying  current  expenses  out  of 
their  own  pocket**.  Such  a  constniction 
of  section  2  of  the  Act  of  1863  is  most 
unreasonable.  Parker  had  authority  to 
employ  the  canvassers,  and  therefore  he 
also  had  authority  to  pay  them. 

Disbursements  such  as  these  are  not 
intended  to  be  paid  by  the  expense  agent 
— Nurtmi  V.  Dickson  (1).  Thei-e  was  an 
implied  conti-act  by  Colonel  Sui*tees  to  re- 
pay Parker  all  his  current  disbursements 
in  the  ordinary  course  of  the  agency. 

hice,  Q.C.y  and  A.  T.  Watson,  for  the 
respondent,  were  not  called  upon. 

Jessel,  M.R. — In  this  case  the  facts 
are  of  no  great  complexity.  At  the  last 
election  of  Parliament  Colonel  Surtees  was 
a  candidate  for  South  Durham  ;  the  appel- 
lant Mr.  Parker  was  one  of  his  sub-agents 
or  district  agents,  and  as  his  sub-agent 
had  the  ordinary  right  to  pledge  the  credit 
of  Colonel  Surtees  for  money  expended  in 
the  performance  of  his  sub-agency.  Mr. 
Parker  employed  canvassers  and  paid 
them  out  of  his  own  pocket.  He  brought 
an  action  against  Colonel  Sui*tees  for  his 
disbursements  in  the  Distiict  Registry, 
and  after  the  action  was  brought  Colonel 
Surtees  obtained  the  common  order  to  tax 
his  bill,  and  then  obtained  an  order  in  the 
action  to  stay  proceedings  until  the  taxa- 
tion was  completed.  That  order  has  not 
been  appealed  from,  and  must  be  taken  on 
this  appeal  to  be  a  good  and  binding  oi*der. 
Then  ilr.  Parker  brought  in  his  bill  of 
fees  and  disbursements,  in  which  he 
claims  all  moneys  paid  out  of  his  own 
pocket  as  the  agent  of  Colonel  Suii^ees. 
If  he  is  allowed  these  payments  at  all  it 
must  be  on  the  git)und  that  they  were 
payments  made  on  belialf  of  Colonel  Sur- 
tees, which  Colonel  Surt<jes  was  liable  to 
pay. 

The  first  point  raised  on  behalf  of 
the  appellant  was  that  by  reason  of  tho 
action  having  been  brought  in  the  District 
Registiy,  and  haying  been  stayed  at  tho 


instance  of  Colonel  Surtees,  it  is  not  open 
to  Colonel  Surtees  to  contend  in  the  tazar 
tion  proceedings  that  the  disbursements  in 
question  were  not  made  on  his  behalf  tnd 
ihat  he  was  not  liable  to  pay  ihem  by 
ixmson  of  their  illegality  under  the  Act  of 
1863.  I  am  at  a  loss  to  understand  this 
objection.  The  matter  comes  before  nson 
the  application  by  Colonel  Surtees  to  tax 
liis  solicitor's  bill ;  the  action  is  not  befine 
us  in  any  way.  We  have  nothing  to  do 
with  it.  Whether  the  order  to  stay  pro- 
ceedings was  right  or  wrong  does  not  ocm- 
cem  us  on  the  present  appeal;  we  have 
only  to  consider  on  this  order  to  tax  the 
propriety  of  allowing  or  disallowing  cer- 
tain items.  It  is  admitted  and  cannot  be 
denied  that  in  his  bill  of  costs  a  scdidtor 
may  make  charges  for  ordinary  payments 
which  he  has  made  on  behalf  of  his  client ; 
and  the  question  we  have  to  decide  ii, 
whether  the  charges  complained  of  in  the 
present  case  were  properly  made,  exactly 
as  if  no  action  at  all  had  been  brought. 
Therefore  this  objection  is  not  sustain- 
able. 

Witli  respect  to  the  second  and  princi- 
pal question,  it  is  admitted  that  there  was 
no  express  authority  from  Colonel  Surteea 
to  make  these  payments ;  but  it  is  alkged 
that  there  was  an  implied  authority.  JiV'as 
there  any  such  implie<l  authority  to  pledge 
his  principal's  credit  for  these  payments  f 
The  answer  is,  that  even  assuming  that 
in  the  absence  of  the  Act  of  1863  au- 
thority might  have  been  implied,  the  Act 
cleai'ly  and  expressly  provides  that  no  pay- 
ments can  be  made  on  behalf  of  a  candidate 
except  through  his  expense  agent,  and  these 
payments  were  not  made  through  the  ex- 
pense agent.  Tlie  result  is  that  if  these  pay- 
ments by  Parker  were  made  on  behalf  of 
Colonel  Surtees,  they  were  illegal^  and 
therefore  you  cannot  imply  any  authority 
from  liim  to  make  them.  And  if  they 
wei*e  not  made  on  behalf  of  Colonel  Sur- 
tees, they  cannot  be  recovered  from  him 
by  his  agent.  In  my  opinion  the  true 
view  is  that  these  payments  were  not  re- 
coverable from  Colonel  Sui<tee8,  because 
you  cannot  imply  an  authority  to  do  an 
illegal  act. 

We  were  much  pressed  by  argumenta 
as  to  tho  inconvenience  of  construinfo^  the 
Act  so  strictly,  and  by  the  alleged  im^ 
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possibility  of  conducting  an  election  if  no 
moneys  for  legitimate  expenses  could  be 
disbursed  by  a  sub-agent.  I  am  not  con- 
vinced of  the  impossibility  of  so  conducting 
an  election ;  but,  however  inconvenient  the 
result  may  be,  it  is  not  for  the  Court  to 
say  that  the  Act  .of  Parliament  does  not 
mean  what  it  clearly  and  distinctly  says. 
We  have  nothing  to  do  with  the  incon- 
venience. 

Then  it  is  contended  that  the  result  of 
a  literal  construction  of  the  statute  is  so 
absurd  that  this  could  not  have  been  the 
intention  of  the  Legislature,  and  therefore 
we  ought  not  to  read  it  in  this  way.  But . 
we  are  not  told  how  we  ought  to  read  it, 
and  for  my  part  I  can  see  no  other  way  gf 
reading  it. 

The  only  remaining  point  was  remark- 
able for  its  ingenuity.  It  was  said  that 
these  payments  were  made  by  Parker  on 
his  own  behalf,  and  that,  after  the  pay- 
ments had  been  made,  then  for  the  first 
time  Parker  had  the  right  to  recover  the 
amount  from  Colonel  Surtees  on  the  prin- 
ciple of  fair  remuneration  for  the  perform- 
ance of  his  duties  as  agent.  There  might, 
no  doubt,  be  such  a  bargain  by  express 
contract,  but  that  would  be  a  special 
agreement  which  must  be  made  out  by  ex- 
pressed terms,  and  cannot  be  implied  from 
the  mere  fact  of  the  existence  of  an  agency, 
which  is  the  only  case  that  was  before 
the  Court.  There  is  no  foundation  what- 
ever for  the  contention  of  the  appellant, 
and  the  appeal  must  be  dismissed  with 
costs. 

Brett,  L.  J. — 1  am  of  the  same  opinion. 
An  action  was  brought  by  Parker  against 
Colonel  Surtees,  who  had  been  a  candidate 
for  the  southern  division  of  Durham,  to 
recover  certain  moneys  paid  by  him  on 
behalf  of  Colonel  Surtees.  This  could 
only  be  sustained  by  shewing  that  there 
was  a  contract,  expressed  or  implied,  that 
Be  would  repay  them.  Then  Colonel  Sur- 
tees obtained  an  order  to  tax  Parker's 
liill,  and  also  an  order  to  stay  proceedings 
in  the  action.  As  to  whether  the  order 
to  stay  proceedings  was  right  I  express  no 
opinion;  but  there  has  been  no  appeal 
£rom  it,  and  it  must  be  taken  to  be  good. 

If  the  objection  had  been  that  Colonel 
Sartees  did  expressly  order  and  authorise 
Vou  62.— Chanc. 
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Parker  to  pay  money  on  his  behalf,  but 
that  such  payment  was  illegal,  and  there- 
fore that  Parker's  claim  to  be  repaid  could 
not  be  allowed,  I  should  have  doubted  if 
the  question  could  be  tried  by  the  Taxing 
Master.  But  here  the  question  is,  whether 
they  were  payments  which  Parker  was 
authorised  to  make ;  and  it  was  admitted 
that  the  question  of  authority  was  one 
which  it  was  open  to  the  Taxing  Master  to 
decide.  Therefore  the  question  is,  whether 
there  was  evidence  before  the  Master  that 
the  payments  were  so  made  as  to  enable 
Parker  to  charge  them  against  Colonel 
Surtees. 

Now  it  is  admitted  that  he  had  no  ex- 
press authority  from  Colonel  Surtees  to  pay 
these  canvassers  and  runners,  but  only 
that  he  had  a  general  authority  to  employ 
such  persons  for  the  purposes  of  the  elec- 
tion. It  appears  Colonel  Surtees  appointed 
Mr.  Watson  as  his  agent,  and  Mr.  Watson 
employed  Trotter,  Bruce  &  Trotter,  and 
they  employed  Parker.  So  that  Parker 
must  be  considered  the  agent  of  Colonel 
Surtees  for  the  purpose  of  carrying  on  a 
certain  part  of  the  election.  By  the  cus- 
tom of  this  kind  of  agency  he  employed 
canvassers.  He  was  authorised  to  act  in 
the  ordinary  way  of  election  agents,  and 
it  was  their  ordinary  custom  to  employ 
canvassers.  He  had  therefore  authority 
to  employ  canvassers;  and  if  he  employed 
them  there  was  a  pnvity  between  Colonel 
Surtees  and  them,  and  if  he  had  not  paid 
them  I  think  Colonel  Surtees  would  have 
been  bound  to  pay  them.  But  the  ques- 
tion is,  whether  Parker  had  himself 
authority  to  pay  them.  I  think  he  had 
not.  It  is  not  contended  that  he  had  ex- 
press authority.  Had  he  implied  authority  1 
In  an  ordinary  case,  no  doubt,  if  a  man 
has  authority  to  employ  people  he  is  also 
authorised  to  pay  them.  But  the  Act  of 
1863,  section  2,  says  expressly  that  no  pay- 
ment shall  be  made  except  through  one  par- 
ticular* agent — that  is,  the  expense  agent — 
and  that  any  one  who  does  make  such 
payment,  except  through  such  agent,  shall 
be  guilty  of  a  misdemeanour.  When  the 
Act  says  that  no  payment  shall  be  made 
except  through  one  particular  agent,  and 
that  if  any  other  person  makes  such  a 
payment  he  shall  be  guilty  of  a  mis- 
demeanour,   can    the  Court  assume  that 
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Colonel  Surtees  employed  Parker  to  do 
that  which  was  directly  contrary  to  the 
Act  and  would  expose  Parker  to  the 
penalties  of  a  misdemeanour  t  It  appears 
to  me  that  the  Court  cannot  imply  such 
an  authority.  Parker  ought  to  have  em- 
ployed the  canvassers,  and  to  liave  sent 
them  to  the  agent  who  was  appointed  by 
thp  candidate  to  pay  the  expenses,  or  else 
to  Colonel  Surtees.  At  all  events,  Pai*ker 
had  no  authority  to  pay  them  himself.  It 
was  suggested  that  ther6  was  a  special 
contract  between  Colonel  Surtees  and 
Parker,  that  Colonel  Surtees  in  effect 
said  to  him,  "You  are  to  employ  the 
canvassera  on  yoiur  own  account,  and  not 
on  mine,  and  I  undertake  to  repay  you 
what  you  pay  them."  And  so  it  is  said 
that  JParker  paid  the  canvassers,  not  on 
Colonel  Surtees's  account,  but  on  his  own. 
Tliat  is  an  ingenious  suggestion.  Even  if 
such  a  contract  had  been  made  in  express 
terms,  I  doubt  whether  it  would  not 
have  been  a  mere  evasion  of  the  Act,  and 
whether  the  Court  could  not  have  held 
that  the  payments  made  by  Parker  were 
really  disbursements  on  behalf  of  Colonel 
Surtees.  However  that  may  be,  the 
question  here  is  whether  such  a  special 
contract  can  bo  implied,  for  it  is  not  pre- 
tended that  there  was  any  express  contract 
to  that  effect,  and  it  is  clear  to  me  that  no 
contract  can  be  implied.  Therefore  in  no 
sense  could  Parker  recover  these  disburse- 
ments in  an  action ;  and  it  follows  that  the 
charge  ought  not  to  be  allowed  in  taxation. 
I  decide  the  case  on  the  single  ground  that 
though  Parker  had  authority  to  employ 
the  canvassers  he  had  no  authority  to  pay 
them. 

Cotton,  L.  J. — I  am  of  the  same  opinion. 
The  claim  made  by  Parker  is  for  sums 
paid  to  canvassers  in  the  election,  and  of 
course  on  the  ground  that  they  were  dis- 
bursements made  by  the  authonty  of 
Colonel  Surtees.  His  bill  of  costs  is  in 
I'esiKict  of  his  services  in  the  election,  and 
it  is  not  alleged  that  there  was  any  expi'oss 
authority  from  Colonel  Surtees  to  make 
these  payments.  The  only  authority  was 
tliat  which  was  implied  from  the  fact  that 
Parker  was  appointed  one  of  his  local 
agents,  and  that  he  was  to  do  all  that  is 
ordinarily  done  by  local  agents.    But  that 


means  all  that  can  be  legally  done,  as  well 
as  ordinarily  done.  If  any  Act  of  ParUa- 
ment  makes  anything  that  la  ordinarily 
done  illegal,  the  ordinary  authority  will 
not  give  the  Agent  authority  to  do  it. 
Therefore,  the  only  question  we  have  to 
consider  is,  whether  the  Act  in  this  case 
forbids  what  Parker  has  done.  In  my 
opinion  it  does  forbid  it.  Therefore  there 
was  no  implied  authority  to  make  then 
payments,  and  it  is  admitted  that  there 
was  no  express  authority.' 

It  has  been  argued  that  these  payments 
were  not  made  on  behalf  of  the  candidate 
.within  ^the  meaning  of  the  Act.  But  I 
am  of  opinion  that  if  made  by  the  authority 
oC  the  candidate  they  were  made  on  hn 
behalf.  Every  payment  that  is  made  by 
his  authority  Ls  made  on  his  behalf,  and 
by  tlie  express  words  of  the  section  no 
l>ayment  can  lawfully  be  made  by^  any 
agent  except  the  agent  specially  appointed 
for  that  purpose. 

Then  it  was  suggested  tliat  there  was  a 
conti-act  that  Parker  should  employ  these 
canvassers  on  his  own  authority,  and  that 
ho  should  be  repaid  by  tlie  candidate  the 
expenses  which  he  might  be  put  to  on 
this  iiccount.  But  there  is  no  evidence  of 
any  such  contract ;  and  I  doubt  whether 
such  a  contract,  if  made,  would  be  a  legal 
contract.  In  my  opinion  these  payments 
were  made,  not  on  behalf  of  Parker,  but 
of  the  candidate. 

The  only  other  point  is  whether  the 
defence  is  open  to  Colonel  Surtees  on  the 
taxation.  The  only  question  now  before 
us  is  whether  these  payments  cliarged  in 
the  bill  of  costs  wci-e  made  by  tho  authority 
of  Colonel  Surtees.  Wo  cannot  consider 
the  proceedings  in  the  action.  Wo  are  only 
dealing  with  tho  commoii  order  to  tax. 
Whether  the  order  to  stxiy  proceedings  in 
the  action  is  one  which  Parker  could  have 
resisted  is  a  different  question.  He  has 
not  resisted  it,  and  we  must  take  it  to  be 
binding.  The  appeal  must  be  dismissed 
with  costs. 


Solicitors— Ilatton  &  West  cot  t,  for  appellant ; 
Crowdy,  Son  .Sc  Tarry,  agents  for  W.  W.  & 
"NV.  J.  Watson,  r.amartl  Castle,  for  respondent. 
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THE  ATTORNEY-GENERAL 
V.  QASKILL. 


Local  Board  —  Agreements  by  —  (7on- 
tra^  tinder  Seed — Compromise — Specific 
Performance—'Puhlic  Health  Act,  1876  (38 
4k  39  Vict.  c.  55),  ss.  173  a^vl  174  (1). 

• 

An  agreement  between  a  local  board  and 
a  defendant  against  wJhom  an  action  is 
pending^  compromising  stAcli  action,  not 
being  "  a  contract  necessary  for  carrying  tlie 
Act  into  execution,*  can  be.  enforced  against 
the  defendant,  though  not  sealed  with  tJi6 
board  seaL 

m 

Action. 

In  June,  1880,  the  Attorney-Qenei*al, 
at  the  relation  of  the  local  board  of  Long 
Eaton,  Nottingham,  commenced  an  action 
to  restrain  the  defendant  from  building  so 
as  to  obstruct  a  public  footpath  over  a 
close  within  the  district  of  the  local  board. 
Shortly  after  the  commencement  of  the 
action,  application  was  made  by  the  plain- 
tifis  finr  an  interim  injunction,  which  stood 
over  on  the  defendant  giving  an  under- 
taking to  leave  matters  in  statu  quo  until 
the  hearing. 

In  November,  1880,  attempts  were 
made  to  compromise  the  action,  and,  on 
the  29th  of  November,  the  defendant  at- 
tended  a  meeting  of  the  local  board,  when 
the  terms  of  the  arrangement  then  come 
to  were  embodied  in  the  following  mi- 
nute : — 

"  Mr.  Gaskill  attended  befoi-e  the  board, 
and  made  an  offer  to  the  board  to  settle 
action — namely,  each  party  to  pay  their 
own  costs,  and  he  would  undertake  not  to 
build  on  nnbuilt  land  until  road  diverted 
by  legal  authority. 

"  He  subsequently  agreed  to  settle  iXid 
matter  by  paying  the  costs  of  the  board  and 
undertaking  not  to  build  on  unbuilt  land. 
"  (Signed)         W.  Gaskill. 

"Agreed  board  not  to  proceed  as  to 
pulling  end  house  down. 

"  (Signed)     J.  Black, 
**  For  Local  Board,  Long  Katon." 

J.  Black  was  clerk  to  the  board. 

The  costs  of  the  board  amounted  to 
over  oOL    The  path  was  not  diverted,  but 


the  board  refrained  fi'om  pulling  the  de- 
fendant's end  house  down. 

The  defendant  refused  to  perform  this 
agreement,  and  by  their  amended  state- 
ment of  claim  the  plaintiffs  sought  to  en- 
force it,  or,  in  the  alternative,  to  restrain 
interference  with  the  footpath  on  the 
original  ground. 

The  defendant,  among  other  defences, 
set  up  waiver,  surprise  and  duress ;  but 
the  Vice-Chancellor  decided  that  the  de- 
fendant's evidence  did  not  support  his 
allegations.  The  only  point  calling  for  a 
report  arose  from  the  defendant's  conten- 
tion that  the  agreement  not  being  under 
the  seal  of  the  board  was  void  under  the 
Public  Health  Act,.1875,  section  174,  and 
could  not  be  enforoed  against  him. 

Horton  Smith,  Q,C.,  and  Speed,  for  the 
plaintiffs. — This  is  not  a  contract  neces- 
sary for  carrying  the  Public  Health  Act 
into  execution,  and  therefore  it  need  not 
be  under  seal.  Section  174  only  requires 
contracts  for  the  purposes  of  the  Act  to 
be  sealed.  The  agreement,  therefore,  is 
valid,  and  can  be  enforced. 

Marten,  Q.C,  and  J,  G.  Wood,  for  the 
defendant. — All  contracts  entered  into  by 
local  boards  for  anything  over  50^.,  as  this 
contract  is,  must  be  sealed — The  Mayor, 
d'c,  of  Kidderminster  v.  Hardwicke  (1). 
Section  174  is  compulsory,  and  not  direc- 
tory— Hunt  V.  The  Wimbledon  Local  Board 
(Ji),  Young  v:  TJis  Mayor  and  Corporation 
of  The  Royal  Leamington  Spa  (3)  and  TJie 
Governors  and  Company  of  Copper  Miners 
V.  Fox  (4) ;  therefore  there  is  no  agreement 
which  can  bo  enforced.  They  also  cited 
Tlie  Ashbury  Railway  Carriage  Company 
V.  EicJie  (5). 

llorton  Smith,  Q.C,  in  reply. — Even  if 
this  contract  is  insuiBcicnt,  it  is  now  re- 
medied by  part  performance.  The  board 
have  al3stained  from  pulling  down  the  de- 
fendant's house ;  that  is  a  sufficiently  good 

(1)  43  Law  J.  Kep.  Exch.  9;  Law  Rep.  9 
Exch.  13. 

(2)  48  Law  J.  llcp.  C.P.207;  Law  Rep.  4 

C.l*.  J).  49. 

(3)  61  Law  J.  Rep.  Q.B.  202;  Law  Rep.  8 
Q.B.  D.  579. 

(4)  16  Q.H.  Rep.  229;  20  Law  J.  Rep.  Q.B. 

171. 

(5)  44  Law  J.  Rep.  Exch.  185 ;  Law  Rep.  7 
E.  &  Xr.  App.  653  and  693. 
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The  Attorney- Oeneral  v.  GasJtiU, 

consideration  —  The  Melbourne  Baiiking 
Corporation  v.  Brotigkam  (6).  It  is  only 
executory,  not  executed  contract*!,  that  need 
be  under  seal — Beverley  v.  TJte  Lincoln 
Gas  Company  (7)  and  TJie  Australian 
Royal  Mail  Steam  Navigation  Company 
V.  Marzetti  (8). 

Marten,  Q.C,  replied  on  cases  cited  by 
Horton  Smith,  Q.C.,  in  hia  reply. 

Bacon,  V.C.  (after  stating  the  facts 
previous  to  and  leading  up  to  the  agreement, 
continued  :) — Under  those  circumstances, 
they  come  to  an  understanding — an  agree- 
ment, if  you  like  to  call  it  so — not,  in 
my  opinion,  a  contract  such  as  is  meant 
and  mentioned  in  the  Public  Health  Act. 
I  paid  the  greatest  attention  and  the  ut- 
most deference  to  those  scraps  which  have 
been  read  to  me  out  of  judgments  deli- 
vered by  the  various  Judges  in  the  cases 
that  have  been  referred  to,  and,  no  doubt, 
there  is  a  great  deal  of  general  reasoning 
to  which  I  cannot  for  this  purpose  speci- 
fically and  particularly  attend.  What  I 
must  attend  to,  and  what  I  am  bound  by, 
is  the  decision  of  the  Court  in  the  cases 
which  have  been  referred  to,  the  result  of 
which  seems  to  be,  that  where  there  has 
been  a  conti'act  between  the  parties  with- 
in the  meaning  of  the  Act,  the  Act  must 
be  observed,  for  that  is  the  fountain  and 
origin  of  all  the  power  the  local  board 
possesses;  and  if  the  directions  of  the 
Act  or  the  restrictions  of  the  Act  have 
not  been  properly  regarded,  then  the  Court 
has  held  that  there  was  no  light  of  action 
upon  the  contract  in  question  within  the 
Act. 

Then  the  question  that  presents  itself 
is,  whether  the  contract  is  within  the 
Public  Health  Act,  1875,  or  not.  The 
first  clause  on  this  subject  is  section  173 
— "Any  local  authority  may  enter  into 
any  contract  necessary  for  carrying  this 
Act  into  execution."  Now,  what  is  the 
meaning  of  that?  Reading  the  Act 
through  to  see  the  purposes  for  which  the 
local  authority  is  established,  we  find 
there  are  powera  to  abate  nuisances,  to 

(6)  48  Law  J.  Rep.  P.C.  12  ;  Law  Rop.  4  App. 
Cas.  156. 

(7)  6  Ad.  &  E.  829 ;  2  N.  &  P.  283 ;  7  Law  J. 
Rep.  Q.B.  113. 

(8)  24  Law  J.  Rep.  Excb.  273. 


make  sewers,  to  do  a  variety  of  otlier 
things,  and  amongst  others  to.  levy  rates 
for  the  payment  of  expenses  neoessarily 
incurred.     Can  it  be  said  with  any  reason 
that  this  agreement  into  which  two  par- 
ties litigant  entered  in  the  face  of  this 
Court  is  a  contract  "  for  carrying  this  Act 
into  execution  "]    In  my  opinion,  there  is 
no  pretence  whatever  for  saying  so.     Sec- 
tion 1 74  (sub-section  1),  with  respect  to  con- 
tracts made  by  an  urban  authority  under 
this  Act,    says,   "  Every  contract   made 
by  an  urban  authority,  whereof  the  value 
or    amount    exceeds    50^.,    shall    be    in 
writing,  and  sealed  with  the  common  seal 
of  such  authority."    It  is  impossible  to 
ascribe  any  kind  of  value  to  the  subject 
of  this  contention.     It  is  not  for  money, 
it  is  not  for  the  value  of  goods,  or  for  any- 
thing  else ;  it  is  an  agreement  i*elating  to 
the  suppression  of  a  nuisance  —  for  that 
purpose,  and  that  only ;  and,  in  my  opi« 
nion,   it    is    not  within    the    provisions 
of   the  'Public  Health  Act,    and    there 
is  no  foundation  for  the  objection  which 
•  has  been  argued  out  at  such  great  length 
and  with  reference  to  such  abundance  of 
authorities.     This  is  an  action  as  if  it  was 
between  A  and  B  only,  who    while  the 
action  is  pending  come  to  an  agreement, 
not  for  the  purpose  of  carrying  the  Act 
into  execution,  but  for  the  purpose  of  set- 
tling the  diiSerence  which  existed  between 
them ;  and  they  agree  upon  the  terms,  and 
the  plaintifis — as   I  may   call   them  the 
relators — ar^  willing  to  be  bound  by  the 
terms.     Tliey  have  performed  them  aa  fai 
as  forbearing  because  of  this  agreement 
to  exercise  what  they  thought  was  a  right, 
or,  at  all  events,  to  enforce  the  law  whidf 
they  thought  they  had  a  right  to  invoke. 
In  my  opinion,  that  is  a  perfectly  valid 
agreement,  which  required  no  seaj,  for  it 
Wiis  not  for  doing  anything  to  carry  into 
effect  the  purposes  of  this  Act — carrying 
this  Act  into  execution.    It  waa  not  a  con- 
tract for  any  value  whatever,  above  or  below 
50/. ;  but  it  was  a  contract  which  the  plain- 
tiffs had  a  nght  to  enter  into,  and  having 
entered  into  it,  and  the  defendant  having 
entered  into  it,  I  think  that  ought  to  have 
])ut  an  end  to  the  action,  and  no  further 
proceedings  ought  to  have  been  had  in  it. 

The  defendant,  therefore,   has    no   de- 
fence whatever  to  the  demand  which  is  made 
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'  against  him  to  perform  that  agreement, 
and  must  submit  to  an  injunction  restrain- 
ing him  from  continuing  a  nuisance  com- 
plained of,  which  injunction,  under  the 
authority  of  the  Act  of  Parliament,  the 
local  board  have  instituted  proceedings  to 
obtain,  and  which  they  only  forbore  to 
enforce  from  his  submission  to  the  terms 
of  the  agreement  which  was  then  entered 
into  between  them. 

If  that  is  so,  it  is  unnecessary  to  pro- 
ceed.  further.  Whether  the  original  iii- 
j  unction  should  be  granted  or  not  is  not 
now  a  question.  The  parties  themselves, 
it  happens  in  this  case,  as  it  does  happen 
in  a  great  many  caises,  having  had  enough 
of  the  litigation,  when  it  had  not  ripened 
for  a  decision,  agree  that  they  wUl  put  an 
end  to  it  upon  terms.  That  is  ''  no  con- 
tract for  carrying  into  execution  the  powers 
of  this  Act " — no  contract  to  the  value  of 
more  than  50^.  It  is  no  contract  which 
the  corporation,  who  are  plaintiffs  in  this 
action,  are  prevented  from  entering  into 
in  ihe  matter  relating  to  the  action  in 
which  they  are  plaintifis ;  and,  in  my 
opinion,  therefore,  they  have  a  right  to 
the  injunction  which  they  asked  for. 
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Fry,  J. 
1S83. 
Jan. 

WiU — Carutruction — Chose  in  Action^^ 
Z0oeality — Onerous  Property/ — Election, 

A  teiiator  domiciled  in  Great  Britain 
bequeathed  cUl  his  estate  and  effects  in 
Mauritius: — Held,  to  pass  debts  diiefrom 
debtors  in  Mauritius, 

Prima  facie  a  henefidary  under  a  will 
may  disclaim  one  of  two  gifts ^  hut  must 
take  or  reject  the  whole  of  a  single  gift. 

Held,  therefore^  thai  t/te  donee  under  a 
wiU  of  ''  estate  and  effects  **  in  Mauritius 


cotdd  not  repudiate  onerous  leaseholds,  part 
of  the  gift,  and  take  the  rest. 

This  was  the  second  further  considera- 
tion of  an  action  to  administer  the  estate 
of  a  testator  whose  will  contained  the 
following  clause  : — "  I  hereby  give  to  my 
third  son  Walter  Murray  Guthrie  all  my 
estate  and  effects  in  the  island  of  Mau- 
ritius absolutely  if  he  shall  attain  the  age 
of  twenty-five  years  or  die  under  that  age 
leaving  male  issue  at  his  death."  The 
testator  gave  his  residue  for  the  benefit 
of  all  his  children.  It  appeared  that  the 
testator  had  carried  on  business  in  Great 
Britain  and  in  Mauritius,  and  was  domi- 
ciled and  resident  in  Great  Britain  at  the 
time  of  his  death.  The  testator  shortly 
before  liis  death  had  sold  certain  real 
estate  in  the  Mauritius,  and  the  purchase- 
money  was  due  to  him  from  persons  re- 
siding in  Mauritius.  The  first  question 
now  argued  was  whether  the  words  **  all 
my  estate  and  effects  in  the  island  of 
Mauritius ''  included  debts  due  from  per- 
sons resident  in  that  island. 

Cookson,  Q,C,,  and  Onslow,  for  the  tes- 
tator's children  other  than  Walter  Mur- 
ray, contended  that  debts  had -no  locality  : 
if  they  were  to  be  considered  as  property 
situated  anywhere,  the  place  of  their  situa- 
tion was  the  domicile  or  abode  of  the 
creditor,  and  thei-eforo  a  general  gift  such 
as  this  of  property  in  a  particular  place 
did  not  include  debts  from  a  person  who 
happened  to  be  living  there,  unless  the 
testator  had  given  some  other  indication  of 
his  intention  that  such  debts  should  l^e 
included  in  the  gift — Story  on  the  Co^^Jlict 
of  Laxo  (1).  They  distinguished  Nishtit  v. 
Murray  (2),  The  Earl  of  Tyrone  v.  T/te 
Marquis  of  Waterford  (3)  and  Ilorsjicld  v. 
Ashtoii  (4). 

Glasse,  Q,C,,  and  Blakesley,  for  Walter 
Murray  Guthi-ie,  were  not  called  on. 

Cozens  Hardy,  (J.C,  and  IHdmiond,  for 
the  trustee  of  the  will. 

Fry,  J.  (after^stating  the  facts),  said  : — 
It  has  been  contended  that  debts  have  no 

(1)  Ch.  ix. 

(2)  6  Vc».  140. 

(3)  1  De  Gex,  F.  &  J.  613 ;  29  Law  J.  Rep. 
Cbanc.  480. 

(4)  2  Jur.  N.S.  193,  356. 
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locality,  and  it  Ls  impossible  that  tbe 
words  can  carry  debts  duo  to  the  testator 
who  resided  in  England.  The  question  is 
a  simple  question  of  construction — that  is 
to  say,  what  meaning  of  the  words  is  to  be 
attributed  to  the  testator.  Now  it  appears 
to  me  that  the  words  are  sufficient  of 
themselves,  and,  looking  at  the  position  of 
the  testator's  affairs  and  the  relation  which 
existed  between  some  of  the  debts  and 
his  real  property  in  the  island  of  Mauri- 
tius, it  appears  to  me  that  the  meaning  of 
the  testator  is  to  include  debts  due  to  him 
from  persons  in  the  Mauritius.  The 
Courts  have  liad  occasion  to  consider 
the  meaning  of  similar  genei-al  words  with 
refei-ence  to  debts.  One  of  the  earliest 
casas  on  the  subject  is  that  of  Nishelt  v. 
Murray  (2).  There  the  testator  resided  in 
Jamaica.  It  appears  that  he  devised  and 
bequeathed  among  other  things  the  residue 
of  his  estate  in  the  island  of  Jamaica, 
except  furniture  and  wearing  apparel,  to 
trustees.  The  question  arose  upon  a  debt 
which  had  been  due  to  the  testator  from 
pei'sons  resident  in  the  island  of  Jamaica, 
but  for  which  a  person  iiBsident  in  England 
had  become  solely  responsible,  and  the 
Court  held  that  it  had  become  property  in 
England.  Now,  if  the  rule  had  been 
strictly  applied  which  has  been  pressed 
upon  me  that  debts  follow  the  person  of 
the  creditors,  it  is  plain  that  in  that  case 
the  debt  would  have  been  property  in 
Jamaica.  Thercfoi*c  the  Court  did  not 
proceed  on  such  rulo,  but  enquired  what 
Wiis  the  residence  of  the  debtor.  The  same 
courae  wjw  followed  in  the  caijo  of  Arnold 
v.  Arnold  (5).  There  the  testator  made  a 
bequest  of  "  his  wines  and  pi*oi>erty  in 
England."  That  was  hold  to  pass  sums 
due  from  persons  iu  England  to  tlie  ti\stator 
in  India.  Thei'e,  agjiin,  if  the  locality  of 
debts  followed  the  person  of  the  creditor 
the  decision  would  have  been  otherwise, 
for  it  was  shewn  that  the  testator's  domi- 
cile was  India — that  circumstance  appejii's 
in  the  report,  and  must  have  Ijecn  relied 
on.  Lastly,  in  the  case  before  the  Court 
of  Appeal,  Lord  l^rone  v.  The  Jfarqtiis  of 
Waterford  ^3),  the  Court  had  to  consider 
the  meaning  of  the  expression  "  land  and 
property  of  the  testator  in  the  county  of 

(5)  2  Myl.  iS:  K.  365  j  4   Law  J.  llep.  Chanc. 
123. 


Northumberland."  There  it  held  Uwi 
debts  due  to  the  testator  in  reepect  of 
collieries  passed  as  property  in  that  ooiiniy, 
and,  in  delivering  judgment,  the  Lord 
Chancellor  made  these  observatioiui : — 
"The  word  property  used  in  this  will 
appears  to  me  to  have  its  most  extaomwe 
signification.  Personal  property  may  have 
a  locality,  as  we  all  know  from  the  many 
cases  in  the  books  respecting  bananoUh 
bilia.  In  the  late  case  of  Horajidd  ▼. 
AsJUon  (4),  the  House  of  Lords  gave  fall 
effect  to  the  doctrine  of  locality  of  per* 
sonalty,  where  the  subject  of  the  gift 
is  intelligibly  described."  Lord  JnstioD 
Knight-Bruce  said  this  : — **  It  appeiis 
to  me  that  the  debts,  whether  for 
rent  or  otherwise,  which  at  the  testator^s 
decease  were  due  to  him  from  penmui 
then  resident  in  Northumberland,  were 
pi-operty  then  in  Northumberland  within 
the  meaning  of  the  will ;  and  that  the 
debts,  whether  for  rent  or  otherwise,  which 
were  then  due  to  him  from  persons  then 
resident  in  Ireland,  were  property  then 
in  Ireland  within  the  meaning  of  the 
will."  Lord  Justice  Turner  adopted  the 
same  line  of  reasoning,  holding  that  dehts 
due  to  the  testator  at  the  time  of  his  death 
with  reference  to  the  collieries  wore  pro- 
perty in  Northumbei*land  within  the  mean- 
ing of  the  will.  The  whole  question,  I 
repeat,  is  one  of  construction ;  the  testator 
has,  in  my  view,  expresseii  his  intention 
that  these  debts  shall  belong  to  his  son 
Walter  Murray. 

Cool'^m,  Q.C.,  and  Oiuihwy  then  argued 
that  Walter  ]\Iurrjiy  Guthrie  must  take 
the  l)urden  "of  certain  Iciiseholds  in  Mauri- 
tius if  ho  took  the  other  property.  The 
rule  was  that  where  two  gifts  were  •  con<- 
tiiined  in  the  same  will  the  donee  could 
repudiato  one  and  tjike  the  other,  but  he 
could  not  repudiate  part  of  one  cifb  and 
take  the  other  part  — Hatrkhis  v.  Ifawkiiis 
(6)  and  Green  v.  Britten  (7). 

Glasse,  Q.C,  and  Blakesley^  contra^  con- 
tended that  the  accident  w^hcther  different 
properties  were  included  in  one  or  more' 
gifts    made    no    difference — Ilawkina    v. 
Uawkins  (6),  Andrew  v.  Trinity  Hall  (8), 

(G)  Luw  Rep.  13  Ch.  D.  470. 

(7)  42  Law  J,  Hop.  Chanc.  187. 

(8)  7  Ves.  223;  9  Ves.  525. 
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Moffatt  T.  BcUes  (9)  and  Warren  v.  Run- 
do// (10). 

Cookson,  Q.C.,  replied. 

Frt,  J. — It  appears  to  me  plain  that 
where  there  are  two  distinct  legacies  in  one 
will  given  to  one  person,  that  person  may 
prima  fade  take  one  and  repudiate  the 
other,  but  that  his  title  so  to  do  may  be 
negatived  by  an  indication  in  the  will  that 
the  testator  intended  otherwise.  There 
are  cases  in  the  books  which- have  been 
cited  to  me  where  the  Court  has  allowed 
a  l^atee  to  take  one  legacy  and  reject 
another;  there  are  other  cases  in  which 
the  Court  have  found  an  intention  to  nega- 
tive that  right. 

The  present  case,  however,  arises  on  a 
single  and  undivided  gift.  It  appears  to 
me  that  is  prima  facie  an  indication  that 
the  gift  shall  be  one  and  undivided,  and  the 
legatee  shall  take  all  or  none.  It  may  be — 
ajid  it  is  not  necessary  to  decide  w^hether 
it  be  so— that  where  tibe  Court  finds  some 
other  indication  of  intention,  that  the  lega- 
tee might  take  one  part  of  a  gift  and  reject 
the  other;  but  prima  facie  where  things 
are  given  by  one  and  the  same  gift,  that 
fact  makes  it  a  single  gift  which  the  legatee 
must  take  or  reject.  That  is  a  conclusion 
which  seems  consonant  with  good  sense, 
and  I  am  strongly  confirmed  in  my  view 
by  the  case  of  Green  v.  Britten  (7),  to 
which  my  attention  was  called.  It  is  not 
necessary  to  go  over  the  cases,  they  are  all 
consonant  with  the  principlas  I  have 
stated. 
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KEMP  V,   FALK. 


(9)  3  Sm.  &  G.  468 ;  26  Law  J.  Rep.  Chanc. 
465. 

(10)  IJo.  &  H.  1 ;  29  Law  J.  Rep.  Chanc.  543. 


July  10. 

jSale  of  Goods — Indorsement  of  BUI  of 
Lading  —  Siib-sale  —  Stoppage  in  tran- 
situ hefore  Delivery  or  Payment  of  Freight, 

Tlie  purchaser  and  consignor  of  a  cargo 
of  salt  indorsed  the  hill  of  lading  by  way 
of  mortgage  to  a  hank.  TJic  cargo  was 
sold  "  to  arrive  "  by  tlie  consignees  to  stih- 
purchasers.  The  purchaser  having  become 
bankrupt,  the  unpaid  vendor  gave  notice  to 
stop  in  transitu  before  delivery  to  the  sub^ 
purchasers  or  payment  of  tJie  freight : 
— Held,  tliat  the  ri-ght  to  sto])  in  transitu 
was  not  destroyed  by  the  sub-saleSf  and  that 
tlie  veTvdor  was  entitled  to  the  balance  of 
the  purchase-mo7iey  received  upon  the  sub' 
sales  after  satisfying  tJie  bank^s  claim. 

Per  Lord  Blackburn. — WJiere  notice  to 
stop  in  "transitu,  is  given  to  ship-owners, 
they  are  bound  to  forward  it  with  reason- 
able diligence  to  the  master  of  their  ship, 
A  notice  so  forwarded  and  received  by  the 
master  is  a  valid  and  sufficient  notice  to  him. 

This  was  an  appeal  from  a  decision  of 
the  Court  of  Appeal  (reported  Law  llep. 
14  Ch.  D.  446),  which  reversed  one  of 
Mr.  Registrar  Hazlitt  sitting  as  Chief 
Judge  in  Bankruptcy. 

G.  M.  Kiell,  trading  as  G.  M.  Kiell 
&  Co.,  on  the  25th  of  March,  1878, 
honght  from  the  respondent  Falk  a  cargo 
of  salt,  to  be  placed  by  Falk  on  board  the 
ship  Carpathian  for  conveyance  to  Cal- 
cutta. The  Carpathian  was  chartered 
by  Kiell,  and  the  salt  consigned  to  Wise- 
man, Mitchell  &  Co.,  his  agents  in  Cal- 
cutta. Kiell  paid  part  -of  the  price  in 
cash,  and  accepted  a  bill  of  exchange  for 
the  balance,  847/.  Ss,  Gd,  The  bill  of 
lading  was  indorsed  by  Kiell,  and  de- 
livered to  the  Bank  of  B^iotland  as  security 
for  an  advance  obtained  through  T.  Wi.se- 
man  <k  Co.,  the  GJa.sgow  agents  of  Wise- 
man, Mitchell  «k  Co. 

On  the  17th  of  July,  Wiseman,  Mitchell 
&  Co.  sold  the  cargo  "  to  arrive."  On  the 
20th  of  July,  Kiell  filed  a  liquidation  pe- 
tition, under  which  liis  creditors  accepted 
a  composition.     He  assigned  all  his  pro* 
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pcHy  to  the  appellant  Kemp  on  trust  for 
sale,  and  on  his  being  subsequently  adjudi- 
cated a  bankrupt,  Kem])  was  appointed 
ti-ustee.  On  the  27th  of  July,  1878,  Falk 
served  a  notice  on  the  owners  of  the  Car- 
pathian to  stop  the  salt  in  transitu.  The 
ship  arrived  at  Calcutta  on  the  29th  of 
July.  On  the  30th,  Wiseman,  Mitchell 
<k  Co.  presented  the  bills  of  lading  and 
gave  directions  for  delivery  to  the  sub- 
purchasers. On  the  31st  of  July,  the 
shipowners  sent  to  their  agents  the  follow- 
ing telegram,  which  was  received  the  same 
day  :  —  "  Charterers  Carpathian  failed. 
Unless  bill  of  lading  held  for  value,  don't 
deliver."  On  the  2nd  of  August,  Falk 
telegraphed  to  his  agents  in  Calcutta  to 
serve  on  the  master  notice  of  stoppage  in 
transitu  of  "  the  cargo  now  on  board." 
The  notice  was  served  on  the  5th.  The 
delivery  was,  nevertheless,  made  to  the 
sub-purchasers,  i)art  before,  but  the  bulk 
after,  the  notice  of  the  5th  of  August.  The 
proceeds  of  the  sub-sales  were  remitted  by 
Wiseman,  Mitchell  <fe  Co.  to  the  Bank  of 
Scotland,  which,  after  satisfying  its  own 
claim,  paid  the  balance,  426/.  105.  2d,,  to 
Kemp  as  Kiell's  tnustee.  KielUs  bill  for 
847/.  8^.  6(/.  was  dishonoured  at  maturity. 
Falk  claimed  the  420/.  10*.  2(/.,  on  the 
ground  that  he  had  given  a  good  notice  to 
stop  in  transitu. 

The  facts  were  stated  by  agreement. 
The  claim  was  rejected  by  the  llegistrar, 
but  allowed  by  the  Court  of  Appeal. 
Kemp  api>ealed. 

The  case  was  part  heard  on  the  3rd  of 
November,  1881. 

Benjamin,  Q.C.,  and  G.  W.  Latorance, 
for  the  appellant,  and 

Colien,  Q.C.f  and  F,  Thompson,  for  the 
respondent. 

Their  Lordships  (Lord  Penzance,  Loi'd 
Blackburn  and  Lord  Watson)  soon  after 
the  commencement  adjourned  the  hearing 
for  a  further  statement  as  to  certain  facts. 

The  following  statement  was  accordingly 
agreed  upon  by  the  parties : — 

1.  No  delivery  order  for  the  cargo  of 
the  Carpathian  wa^  given  by  Messrs. 
Steele  <k  Co.  (the  agents  in  Calcutta  for 
the  shipowners)  to  the  sub-purchasers  or 
the  consignees,  but  the  consignees  indorsed 
the  bill  of  lading,  and  delivered  the  same 


to  the  captain  of  the  CavpcUhian,  together 
with  a  letter  in  the  following  terms  :^- 

*'  Calcntta,  2od  August,  1878. 

''  To  the  Commanding  Officer  of  the  ship 

Carpathian^' 

"Dear  Sir, — In  order  to  says  troaUe, 
we  will  not  sign  delivery  orders  for  atlt, 
but  have  written  our  sircar  on  board  tbe 
above  vessel  to  deliver  salt  to  those  men 
who  produce  cash  receipts  from  our 
cashiers." 

"  (Signed)  Wisenoian,  Mitchell, 

Beid  &  Co." 

2.  The  sub-purchasers  paid  their  pur- 
chase-moneys to  Messrs.  Wiseman,  Mit- 
chell, Reid  &  Co.,  the  consignees  for  the 
quantities  of  salt  purchased  by  them  re- 
spectively, and  took  leceipts  for  the  same 
from  the  cashier  of  the  said  consignees,  and 
thereupon  the  sub-purchasers  took  the 
receipts  to  the  vessel,  and  the  quantities  of 
salt  for  which  they  had  respectively  thus 
paid  were  then  weighed  out  and  delivered  to 
them  respectively,  in  the  presence  and 
under  the  supervision  of  the  master  or 
other  officer  of  the  ship,  and  the  sircar  or 
clerk  of  the  consignees,  in  accordance  with 
the  letter  of  the  2nd  of  August,  1878.  No 
arrangement  was  entered  into  for  the  pay- 
ment of  the  freight  other  than  that  con- 
tained in  the  charter  party  and  bill  of 
lading^  copies  of  which  are  to  be  found  in 
the  supplemental  appendix.  The  freight 
was  paid  in  two  instalments  on  the  22nd  of 
August  and  the  3rd  of  Septeml)er. 

The  healing  was  recommenced  on  tlio 
10th  of  July,  1882. 

Bompas,  Q.C.  and  G.  W.  Lawr€inc€ 
{Benjamin,  Q.C,  with  them),  for  the  ap- 
pelbint. — The  right  to  stop  the  goods  t«t 
tra  nsitu  was  destroyed  by  the  sub-sales.  The 
fiict  of  the  sub-sales  distinguishes  the  case 
from  In  re  Westcynthiiis  (1)  and  Spalding 
V.  Rmliruj  (2).  There  being  no  property  in 
the  goods  remaining  in  Kiell  they  oould 
not  be  stopped,  and  the  right  of  stoppage 
in  transitu  cannot  apply  to  the  purchase- 
money.  Ex  parte  Golding,  Davis  d:  Co, 
(3)  was  wrongly  decided,  and  ought  to  be 
overruled  by  the  House. 

(1)  6  B.  &  Ad.  817 ;  2  Ncv.  &  M.  644 ;  3  Law 
J.  Rep.  K.B.  56. 

(2)  6  Deav.  376 ;  12  Law  J.  Rep.  Chanc.  603. 

(3)  Law  Rep.  ]  3  Ch.  D.  623. 
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If  not  destroyed  by  the  sub-sales  the 
right  of  stoppage  was  lost  u^n  the 
ddivery  of  the  first  portion  of  the  cargo, 
fiihce  that  in.  law  amounted  to  a  delivery 
of  the  whole  —  Cravoahay  v.  Eadea  (4), 
TawMT  V.  ScoveU  (5),  Slvhey  v.  Ileyward 
(6)  and  Hammond  v.  Anderson  (7).  The 
notice  received  on  the  31st  of  July  was 
not  a  good  notice;  the  master  was  not 
bound  by  anything  that  took  place  before 
the  5th  of  August,  and  then  the  notice 
was  too  late.  Lastly,  the  indorsement  of 
the  bills  of  lading  and  delivery  to  the 
captain  was  an  indorsement  for  value 
which  defeated  the  right  of  stoppage ;  and 
the  cash  receipts  were  documents  of  title 
within  the  Factors  Act,  1877  (40  k  41 
Vict,  c.  39),  s.  5,  which  protected  their 
holders  against  the  vendor's  right  to  stop. 

/Jfohen,  Q.C.f  and  F.  Thompson,  for  the 
respondent,  were  not  called  upon. 

The  Lord  Chancellor  (Lord  Sel- 
bobne). — You  have  heard  the  argument  of 
the  two  learned  counsel  for  the  appellant, 
and  I  believe  that  your  Lordships  are  all 
of  opinion  that  it  is  unnecessary  to  hear 
any  further  argument  in  the  case.  To 
me  it  seems  a  case  of  very  great  sim- 
plicity. 

Tt  is  admitted  that  but  for  the  indorse- 
ment, or,  if  there  were  more  than  one,  the 
indorsements,  of  the  bill  of  lading  of  the 
cargo  in  the  Carpathian,  the  right  of 
stoppage  in,  transitu  would  have  been 
well  exercised  as  against  everybody  on  the 
5th  of  Augiist,  after  which  the  greater 
part  of  the  cargo  was  delivered  to  an 
amount  which  makes  it  immaterial  be- 
tween the  parties  to  consider  any  question 
as  to  the  few  and  small  parcels  which  had 
been  delivered  before.  Then  the  question 
18,  what  is  the  efiect  of  the  indorsement  of 
the  bill  of  lading  ?  It  was  an  indorsement 
to  the  Bank  of  Scotland,  who  had  ad- 
vanced money  upon  it ;  and  the  cases  of 
In  re  Westcynthius  (1)  and  Spalding  v. 
Hudtng  (2)  clearly  establish  that  the  right 
of  stoppage  in  transitu  is  not  discharged 

(4)  1  B.  &  C.  181 ;  2  Dowl.  &  By.  288 ; 
1  Law  J.  Rep.  (o.s.)  K.B.  90. 

(6)  14  Mee.  k  W.  28 ;  14  Law  J.  Rep. 
Bxeb.  321. 

(6)  3  H.  BL  5<H. 

(7)  1  Bos.  &  P.  N.R.  60. 

you52.— Chakc. 
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absolutely  by  an  indorsement  of  a  bill  of 
lading  by  way  of  security  or  pledge,  but 
that  it  remains,  in  equity  at  all  events, 
(and  that  is  quite  enough  for  the  present 
purpose),  as  it  was  before,  subject  to  a 
charge  in  favour  of  the  indorsee  of  the 
bill  of  lading  which  must  be  paid  off,  and 
which  being  paid  off,  the  person  entitled 
to  and  exercising  the  right  of  stoppage  in 
transitu  stands  in  exactly  the  same  posi- 
tion as  to  everybody  else  as  if  there  had 
been  no  security,  and  no  pledge,  and  no  in- 
dorsement of  the  bill  of  lading.  And 
against  what  is  that  right  of  stoppage  in 
transitu  i  Not  against  some  imaginary 
interest  of  the  purchaser,  but  against  the 
goods  themselves.  It  is  a  right  to  stop 
the  goods ;  and  I  have  no  notion  of  any 
right  of  stoppage  in  transitu  which  is  not 
a  right  to  stop  the  goods  when  they  are 
still  in  transitu  in  contemplation  of  law. 
It  is  a  qualified  right  in  the  circumstances 
which  I  have  mentioned — because  it  can- 
not be  asserted  as  against  the  holder  of 
the  bill  of  lading  without  paying  him  off; 
but  the  instant  his  claim  is  discharged  it  is 
exactly  the  same  right  as  if  there  had  been 
no  security,  as  against  the  original  pinr- 
chaser,  and  as  against,  in  my  opinion,  every 
one  claiming  under  him. 

It  was  contended  that  when,  after  an 
indorsement  by  way  of  security,  such  as. 
was  here  made  to  the  Bank  of  Scotland, 
there  has  been  a  sale  of  the  goods  "to 
ari'ive "  by  the  original  purchaser,  without 
any  document  of  title  (a  sale  which  passes 
to  the  sub-purchaser  such  equitable  interest 
as  his  immediate  vendor  cou)d  convey), 
that  displaces  the  right  of  stoppage  in 
transitu  established  by  the  cases  of  In  re 
Westcynthiv^  (1)  and  Spalding  v.  Ruding 
(2).  From  the  beginning  of  the  argument 
I  was  totally  unable  to  understand  how 
that  could  possibly  be.  The  indorsement 
of  the  bill  of  lading  to  the  Bank  of  Scotland 
can  confer  no  title  whatever  upon  the 
other  persons  to  whom  the  original  pur- 
chaser transfers  such  rights  as  he  has.  He 
can  transfer  no  greater  or  better  right  than 
he  has ;  and  the  light  which  he  has  is  a  right 
subject  to  a  stoppage  in  transitu  in  all 
cases  in  which  the  right  of  stoppage  in 
transitu  remains  in  favour  of  the  original 
seller  of  the  goods.  I  put,  therefore,  aside 
the  whole  argument  founded  upo^  ^hQ 
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existence  of  sub-purchasers.  I  assent 
entirely  to  the  proposition  that  where  the 
sub-purchasers  get  a  good  *title  as  against 
the  right  of  stoppage  in  transitu  there 
can  be  no  stoppage  in  transits,  as  against 
the  purchase-money  payable  by  them  to 
their  vendor;  at  all  events,  until  I  hear 
authority  for  that  proposition,  I  am  bound 
to  say  that  it  is  not  consistent  with  my 
idea  of  the  right  of  stopi>age  in  transitu 
that  it  should  apply  to  anything  except  to 
the  goods  which  are  in  transitu.  But 
when  the  right  exists  as  against  the  goods 
which  are  iyi  transitu,  it  is  manifest  that 
all  other  pei'sons  who  have,  subject  to 
that  right,  any  equitable  intei*est  in  those 
goods  by  way  of  contract  with  the  original 
purchaser  or  otherwise,  may  come  in,  and 
if  they  satisfy  the  claim  of  the  seller  who 
has  stopped  the  goods  in  transitu,  they 
can  of  course  have  effoct  given  to  their 
rights ;  and  I  apprehend  that  a  Court  of 
justice,  in  administering  the  rights  which 
arise  in  actions  of  this  description,  would 
very  often  find  that  the  rights  of  all  parties 
were  properly  given  effect  to,  if  so  much  of 
the  purchase-money  payable  by  the  sul>- 
purchasers  were  paid  to  the  original  vendor 
as  might  be  sufficient  to  discharge  his 
claim ;  and,  subject,  of  course,  to  that,  the 
other  contracts  would  take  effect  in  their 
order  and  in  their  priorities.  I  observe 
an  illustration  of  that  in  the  letter  of  the 
5th  of  August,  1878,  written  by  Messrs. 
Orr  <fc  Harris,  the  respondent's  solicitors, 
in  which  they  say  that  they  have  been 
told  that  Messre.  Wiseman,  Mitchell  «k 
Co.  have  ccoit'racted  for  the  sale  of  the  salt 
upon  certain  terms;  that  they  do  not 
want  to  put  them  to  inconvenience,  and 
tliat  therefore  they  will  be  quite  ready, 
upon  being  paid  what  is  due  to  them,  to 
let  that  contract  receive  proper  effect. 
That  is  merely  a  way  of  working  out  the 
right  of  stoppage  in  traits Uu,  which  is  a 
right  against  the  goods,  and  which,  as  I 
said  before,  could  be  in  no  way  whatever 
affected  or  prejudiced  by  any  dealings  be- 
tween the  original  insolvent  purchaser  and 
persons  purchasing  under  him  without 
any  title  founded  upon  an  indorsement  of 
the  bill  of  lading  for  value  received. 

I  put  that  argument  entirely  aside ;  and 
I  then  come  to  the  question  which  has 
been  argued   by  Mr.  Bompas  upon   the 


special  circumstances  of  this  case.  I 
assume  that  there  was  no  stoppage  in 
transitu  effectually  made  until  the  5ili  of 
August.  I  put,  therefore,  entirely  oat  of 
the  question  whatever  had  been  bona  Jide 
done  before  that  time ;  and  the  question  is, 
whether  there  was  not,  as  against  the 
cargo  then  remaining  undelivered,  an  eflfeo- 
tual  stoppage  in  traiisitu.  Now  the  faoti 
stated  in  the  2nd  paragraph  of  the  wop- 
plemental  statement  appear  to  me  ahso- 
lutely  to  exclude  the  notion  of  a  oonsbtK)- 
tive  delivery  of  the  whole  cai^  having 
taken  place  before  the  5th  of  August^  he- 
cause  it  appears  there  that  the  sub-pur- 
chasers, to  some  of  whom  some  small 
l>oi*tions  of  the  cargo  had  been  delivered 
before  the  5th  of  August,  were  nil  dealing 
separately  from  each  other — each  of  them 
contracted  to  buy  a  certain  quantity  .of 
salt,  for  which  they  paid  Messrs.  Wiseman^ 
Mitchell  &  Co. ;  they  took  receipts  from 
them  for  their  own  portions ;  they  **  todc 
those  receipts  to  the  vessel,  and  the  quan- 
tities of  salt  for  which  they  had  respeo- 
tively  thus  paid  were  then  weighed  oot 
and  delivered  to  them  respectively^  in  the 
presence  and  under  the  supervision  of  the 
master  or  other  officer  of  the  ship,  and 
the  sircar  or  clerk  of  tlio  consignees^" 
without  any  arrangement  ns  to  the  freight ; 
from  which  it  is  apparent  that  nothing 
could  be  more  separate  aiid  distinct  than 
the  delivery  of  each  parcel  in  that  case  ; 
and  if  there  were  no  more  than  those  focts, 
the  delivery  of  one  parcel  could  not  possibly 
oi)erate  as  a  delivery  of  the  whole. 

Then  it  was  said  that  it  ought  to  be 
(X)nsidered,  on  account  of  the  terms  of  the 
letter  of  the  2nd  of  August,  1878,  that 
there  was  some  constnictive  delivery  of  the 
whole  cargo  to  the  sircar  or  clerk  of  the 
consignees.  That  also  appears  to  me  to  be 
a  suggestion  for  which  there  is  no  warrant 
in  the  natural  construction  of  the  letter 
itself;  a  suggestion  entirely  unsupported 
by  anything  else,  and  really  inconsistent 
with  the  fact  that  delivery  was  not  made  by 
the  sircar,  but  ''  in  the  presence  and  under 
the  supervision  of  the  master  or  other 
officer  of  the  ship,  and  the  sircar  or  clerk." 
The  sircar  or  clerk  might  be  present  too 
and  might  concur,  but  his  concurrence 
could  not  mean  that  he  had  already  be- 
come the  possessor  of  the  cargo,  as  if  it 
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had  been  taken  out  of  the  ship  and  de- 
livered to  himself. 

The  only  other  argument  advanced  by 
Mr.  Bompas  was  founded  upon  the  fact, 
stated  in  the  Ist  paragraph  of  the  supple- 
mentary statement  of  facts,  that  the  con- 
signees indorsed  the  bill  of  lading  (whatever 
tlukt  may  be  worth  I  really  will  not  stop 
to  enquire),  and  delivered  it  to  the  captain. 
It  was  not  indorsed  to  the  captain  for 
value,  and  thei*e  is  nothing  whatever  to 
shew  that  your  Lordships  ought  to  infer 
that  it  had  been  indoi'sed  to  somebody  else 
tcRT  Value.     We  know  that  it  had  been 
indorsed  for  value  to  the  bank,  and  we 
know  the  extent  of  their  claim  under  it ; 
and  the  bank  have  been  satisfied*,  or  must 
be  satisfied.     The  suggestion  that  it  was 
indorsed,  cither  to  Messrs.  Wiseman,  Mit- 
chell, Keid  4k  Co.,  as  persons  who  were 
under  contract  or  who  might  be   liable, 
or  to  any  of  tlie  various   sub-purchasers 
through  them,  is  entirely  without  founda- 
tion; and  neither  in  the  original  agreed 
statement  of  facts,  nor  in    this  supple- 
mentary agreed  statement  of  facts,  is  any 
indorsement  mentioned  at  all  except  the 
indorsement  to  the  Bank  of  Scotland.     It 
seems  to  me  evident  that  the  Bank  of 
Scotland  sent  the  bill  indoi-sed  to  them  in 
order  that  their  own   security  might  be 
realised,  and  it  then  came  into  the  hands 
of  Messrs.  Wiseman,  Mitchell  <k  Co.  (whe- 
ther directly  or  through  some  intermediate 
agency  is  really  not  important)  for  that 
purpose,  and  it  is  not  said,  in  this  supple- 
mentary agreed  statement  of  facts,  that 
the  indorsement  which  preceded  the  de- 
livery of  the  bill  of  lading  to  the  captain 
by  those  gentlemen  was  for  any  special 
purpose  whatever  which  could  give  any 
new  title,  legal  or  equitable,  to  anybody 
who  had  it  not  before. 

The  result  is  that,  under  these  circum- 
stances, the  case  seems  to  me  to  be  alto- 
gether within  the  ruling  in  the  cases  of 
Jn  re  Westcynihius  (1)  and  Spakling  v. 
Buding  (2),  and  therefore  that  the  present 
appeal  must  be  dismissed  with  costs. 

Lord  Blackburn. — I  perfectly  agree  in 
the  result  that  this  appeal  must  be  dis- 
muaed  with  costs.  Originally  in  this  case 
there  was  a  statement  of  facts  made  in  the 
Court  of  Bankruptcy,  upon  which  there 
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was  an  appeal  to  the  Appeal  Court,  and  on 
that  statement  of  facts  the  ingenuity  of 
counsel  seems  to  have  led  the  Court  below 
to  draw  some  inferences,  which  induced 
them,  whilst  giving  judgment  as  they 
have  done  in  favour  of  Mr.  Falk  the  pre- 
sent respondent,  to  intimate  at  the  same 
time  that  they  thought  the  case  raised  a 
question  which  had  been  raised  in  the  case 
of  Ex  parte  Golding,  Davis  d:  Co,  (3),  and 
that  therefore  they  should  give  leave  to 
appeal.  When  the  case  came  here  the  first 
time,  my  noble  and  learned  friend  Lord 
Penzance  thought  that  the  statement  of 
facts  was  not  intelligible,  and  that  it  was 
desirable  that  it  should  be  sent  down  to 
have  the  facts  made  clear ;  and  now  it  ap- 
pears that  the  original  statement  of  facts 
was  not  only  not  intelligible,  but  also  not 
quite  accurate ;  and  wo  have  now  an 
amended  and  supplementary  statement  of 
facts,  shewing  what  the  facts  of  the  case 
really  were.  Taking  that  statement,  it 
.  seems  to  me  that  the  case  is  perfectly  dear. 
We  have  no  occasion  to  consider  whether 
the  case  of  Ex  parte  Golding ^  Davis  dh  Co. 
(3)  was  well  or  ill  decided,  because  no 
point  relating  to  it  arises  here. 

It  appears  that  Mr.  Falk  of  Liverpool 
had  sold  to  Mr.  Kiell  a  quantity  of  salt, 
which  was  shipped  on  board  a  vessel  bound 
for  Calcutta;  that  Mr.  Kiell  accepted  a 
draft  drawn  against  that  cai'go ;  that  bills 
of  lading  were  made  out,  which  were  signed 
not,  as  is  usual,  by  the  master,  but  by  the 
shipowner  hiinself,  and  that  Mr.  Kiell  got 
those  bills  of  lading.  Now,  so  far  as  that 
goes,  standing  there,  nothing  can  be  more 
thoroughly  established  than  the  law  upon 
it.  Mr.  Falk  having  delivered  the  goods 
and  taken  a  bill  of  exchange  had  no  right 
whatever  to  meddle  with  those  goods  further, 
unless  before  the  end  of  the  tranaitus  (I  shall 
say  a  word  presently  as  to  what  comes  at 
the  end  of  the  transitus)  Kiell  the  pur- 
chaser became  insolvent  and  stopped  pay- 
ment, and  then  if  Falk  had  stopped  the 
goods  i7i  tra^nsitu,  he  would  have  been  re- 
vested in  his  rights  as  an  unpaid  vendor  as 
against  Kiell.  It  is  pretty  well  settled 
now  that  it  would  not  have  rescinded  the 
contract.  But  before  the  end  of  the  trari" 
siitis  came,  his  right  to  stop  the  goods  in 
transitu  might  be  defeated  by  an  indorse- 
ment upon  the  bill  of  lading  to  a  person 
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who  gave  value.  In  the  preseat  case  there 
was  such  an  indorsement  and  transfer  of 
t)ie  bill  of  lading,  but  it  was  only  an  indorse- 
ment and  transfer  for  a  particular  and 
limited  purpose.  It  ap[jears  that  Mr.  Kiell, 
in  order  to  obtain  an  advance,  got  Messrs. 
T.  Wiseman  &  Co.  of  Glasgow,  the  coire- 
si>ondcnt8  and  agents  of  Messrs.  Wiseman, 
]Mitchell,  Reid  k  Co.  of  Calcutta,  to  make 
an  advance  in  his  favour  by  drawing  the 
bill  of  exchange  uiK>n  him ;  and  to  secure 
the  payment  of  that  bill  of  exchange  the 
bill  of  lading  was  indorsed,  and  the 
Biink  of  Scotland,  who  discounted  or  took 
that  bill,  became  holders  of  tlie  bill  of 
lading  for  tlie  purpose  of  protecting  them- 
selves. It  was  clearly  a  transfer  for  value 
to  the  Bank  of  Scotland,  and  sis  such,  so 
far  as  tliat  went,  it  defciited  the  right  of 
the  stoppage  hi  transitu  at  law.  But  the 
unptiid  vendor's  right,  except  so  far  as  the 
interest  had  passed  by  the  pledging  of  the 
bill  of  lading  to  the  pledgee,  or  the  mort- 
gagee, whichever  it  was,  enabled  the  unpaid 
vendor  in  equity  to  stop  in  transitu  every- 
thing which  was  not  covei-od  by  that 
pledge.  That  was  settled,  and  lias  been 
considered  law,  or  rather  equity,  ever  since 
the  case  of  In  re  Westci/nthiics{l),  and  has 
been  affirmed  in  S]>al<lijuj  v.  Uudin'j  (2) ; 
and  I  have  no  doubt  it  is  very  good  law 
upon  that  point. 

Here,  therefore,  the  stoppage  by  Falk  as 
unpaid  vendor  would  revest  in  him  his  lien, 
except  so  far  as  concerned  the  Bank  of 
Scotland,  unless  something  else  had  hap- 
pened. Now  what  has  happened?  The 
argument  of  Mr.  Bompas  was  thisj  Fii*st 
of  all  it  appears  that  Messrs.  Wiseman, 
Mitchell,  Beid  «t  Co.,  who  were  the  persons 
to  whom  the  goods  were  consigned  (I  do 
not  understand  whether  tliey  were  pur- 
chasers, or  merely  agents  for  Kiell  tt  Co.), 
sent  over  to  their  correspondents  T.  Wistj- 
man  *k  Co.  of  Glasgow  a  siilo  note,  and  then 
they  forwarded  it  to  Kiell  tfc  Co.  in  this 
letter  :  "  Dejir  Sirs, — We  enclose  sjile  note 
of  your  cargo  of  salt  ex  Carjxithian  to 
anive,"  and  so  on — the  rest  of  the  letter 
does  not  matter.  So  that  at  that  time  it 
appeal's  that  Messrs.  Wiseman,  IVIitchell  «k 
Co.  had  entered  into  a  contract  at  Calcutta 
for  a  sale  of  tlie  goods  "  to  anive."  The 
date  of  that  letter  was  the  17th  of  July, 
a  fortnight  or  so  before  the  ship  actually 


did  arrive  at  Calcutta.  That,  it  was  argaod, 
put  an  end  to  the  vendor's  right  to  stop  the 
goods  i7i  transitu,  and  pro  tanto  the  eanit- 
able  right  to  stop  them  in  irannlu  wnich 
i-emained  in  Mr.  Falk.  I  have  endeavoured 
to  understand  on  what  ground  it  is  supposed 
to  put  an  end  to  it.  No  sale,  even  if  the 
sale  had  actually  been  made  with  pay- 
ment, would  put  an  end  to  the  right  of 
stop|)ago  in  transitu  unless  there  were  an 
indorsement  of  the  bill  of  lading.  Why 
any  agreement  to  sell,  unless  it  was  made 
in  such  a  way  as  to  pass  the  right  of  pro- 
perty in  the  goods  sold,  should  be  supposed 
to  put  an  end  to  the  equitable  light  to  stop 
them  in  transitu  I  cannot  understand.  I 
am  quite  clear  that  it  does  not. 

The  next  thing  which  was  attempted  to  . 
be  argued  was  this.    The  Bank  of  Scotland, 
the  holdera  of  the  bill  of  lading  at  Glasgow, 
forwaixled  the  bill  of  lading  in  due  course 
to  their  agents  at  Calcutta ;  and  it  is  sur- 
mised that  their  agents  at  Calcutta  must 
have  been  some    persons   different  from 
]\Iessrs.  Wiseman,  Mitchell  &  Co.     I  infer 
that  Messi-s.  Wiseman,  Mitchell  <b  Co.  were 
the  people  who  acted  as  their  agents  in  this 
transaction,  but  I  do  not  think  it  matters 
whether  they  were  or  not.     The  Bank  of 
Scotland  sent  the  bill  of  lading  to  their 
agents,  whether  they  were  Messrs.  Wise- 
man, Mitchell  &  Co.  or  any  one  else.   Those 
agents  received   that  bill  of  lading  well 
knowing  {ov  at  all  events  they  ought  to 
have  known)  that  the  Bank  of  Scotland 
had  by  virtue  of  this  bill  of  lading  a  hold 
over  the  goods.     They  were  entitled  to  see 
that  the  goods  were  not  sold  or  disposed  of 
in  any  way  prejudicial  to  their  lien,  and,  if 
they  were  sold,  that  the  money,  or  enough 
of  it  to  repay  the  Bank  of  Scotland  and 
secure  them,  should  jmss  through    their 
hands  or  the  hands  of  their  agents ;  and  I 
see    not! ling    that    happened    afterwards 
which  shews  that  they  acted  otherwise  than 
in  strict  conformity  with  the  duty  thus  cast 
upon  them.     It  was  argued  that,  inasmuch 
as  Messrs.  Wiseman,  Mitchell  &  Co.  had 
acted  fur  Kiell  &  Co.  in  selling  the  goods, 
taking  a  del  credere  commission  to  secure 
that  the  people  to  whom  they  sold  should 
pay  the  price,  therefore  they  were  persons 
who  were  entitled  to  have  the  bill  of  lading 
indorsed  to  them   as  a  security.     I  am. 
utterly  unable  to  understand  that  azgu- 
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ment ;  it  is  dear  to  me  th^t  they  were  not 
BO  entitled. 

The  next  thing  which  was  said  was  this. 
There  was  a  little  confusion  in  the  state- 
ment here,  but  it  is  now  said  upon  the 
amended  statement  of  facts,  that  Messrs 
Wiseman,  Mitchell  <fe  Co.,  who  I  cannot 
but  think  were  the  persons  employed  by 
the  Bank  of  Scotland  as  their  agents,  did 
at  some  time  (I  do  not  exactly  know  when) 
indorse  the  bill  of  lading  and  shew  it  to 
the  captain.  I  do  not  think  that  that 
comes  to  more  than  this,  that  thoy  gave 
the  captain  complete  notice,  when  he  ar- 
rived at  Calcutta,  "We  are  the  persons 
who  have  the  legal  right  to  the  delivery  of 
these  goods,  for  we  have  the  bill  of  lading, 
holding  it  under  the  Bank  of  Scotland,  and 
consequently  we  are  the  persons  entitled 
to  the  goods.  You  can  deliver  only  to  us 
without  being  responsible  to  us ;  if  you 
deliver  to  us  or  with  our  sanction  you  will 
not  be  responsible  to  us.''  I  can  put  no 
other  meaning  upon  it. 

Then  it  was  argued  that  this  amounts 
to  a  delivery  of  the  whole  cargo  by  the  ship- 
owner to  Messrs.  Wiseman,  Mitchell  k  Co., 
who  from  that  time  forward  would  be 
holders  of  the  goods;  the  shipowner  in 
whose  physical  possession,  in  the  hold  of 
whoae  vessel  the  goods  lay,  being  changed 
&om  holding  the  goods  as  shipowner,  not 
having  delivered  the  goods,  into  a  ware. 
houseman  who  was  very  inconveniently 
holding  those  goods  in  his  ship  as  a  ware- 
house. I  think  that  that  is  an  ari'angement 
which  might  be  made,  although  it  is  not  a 
very  convenient  one.  The  freight  was  not 
paid ;  but  I  think  it  is  possible  to  make  an 
arrangement  by  which,  though  the  freight 
is  not  paid,  the  shipowner  changes  himself 
completely  into  a  warehouseman  instead  of 
being  a  carrier  or  a  shipowner ;  he  alters 
his  responsibilities  altogether ;  and  yet  by 
arrangement  or  agreement  retains  a  lien 
over  the  goods  until  the  freight  is  paid.  I 
think  such  a  contract  might  be  made.  But 
when  one  is  asked  to  say  that  such  a  con- 
tract was  made,  the  non-payment  of  freight 
ia  a  very  important  element  leading  one  to 
eay  that  no  such  contract  was  made  at  all. 
In  this  case  I  cannot  help  thinking  that  no 
Bocb  contract  was  made,  and  there  is  no 
reason  why  we  should  hold  that  it  was. 
The  shipowner  acted  in  the  same  way  as 
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if  it  had  not  been  made  and  in  no  other 
way. 

Then  comes  an  alignment  which  I  really 
think  is  not  tenable,  and  I  should  hardly 
mention  it  if  it  were  not  for  the  great 
importance  of  ever^^bing  relating  to  the 
Factors  Act,  and  of  every  question  touch- 
ing it  in  the  commercial  world.  It  was 
argued  that  the  recent  statute  40  <k  41 
Vict.  c.  39.  s.  5,  which  says  that  the 
transfer  of  a  delivery  oi*der  or  any  other 
document  of  title  shall  put  an  end  to  an 
unpaid  vendor's  right  to  countermand  that 
delivery  order  and  to  keep  the  goods,  ope- 
rates just  to  the  same  extent  and  under  the 
same  circumstances  as  in  the  case  of  a  bill  of 
lading  for  goods  at  sea.  In  order  to  make  out 
that  proposition  reliance  was  placed  upon 
this  fact — that  Messrs.  Wiseman,  Mitchell 
<k  Co.,  who  were  holders  of  the  bill  df 
lading,  as  I  have  already  said,  fur  the  Bank 
of  Swtland,  wrote  to  the  captain  of  the 
ship  saying,  "  In  order  to  save  trouble  we 
will  not  sign  delivery  orders  for  salt,  but 
Kave  written  our  sircar  on  board  the  above 
vessel  to  deliver  salt  to  those  men  who 
produce  cash  receipts  from  our  cashiers ; " 
and  by  some  strange  process  of  reasoning  it 
was  said  that  the  man  who  brought  and 
shewed  to  the  sircar  of  Messrs.  Wiseman, 
Mitchell  «fe  Co.  a  receipt  for  a  sum  of 
money  paid  to  their  cashier  for  the  salt, 
was  the  bolder  of  a  document  of  title  for 
the  salt  in  such  a  way  that  the  indorsement 
of  it  could  put  an  end  to  the  right  of 
stoppage  *  in  transitu  by  Mr.  Falk.  Now 
in  the  first  place  the  statute  in  question 
was  never  meant  to  have  that  e€fect.  In 
the  next  place  it  is  an  abuse  of  language 
to  call  such  a  receipt  as  this  a  document  of 
title  in  any  shape. 

Then  the  last  and  desperate  attempt 
was  to  say  that  the  stoppage  in  transitu 
was  not  untU  the  6th  of  August.  I  see 
that  Lord  Bramwell  takes  a  diiferent  view 
of  the  law  from  what  I  had  always  under- 
stood it  to  be.  I  had  always  myself  imder- 
stood  that  the  law  was,  that  when  you 
became  aware  that  a  man  to  whom  you 
had  sold  goods  which  had  been  shipped 
had  become  insolvent,  your  best  way,  or  at 
least  a  very  good  way,  of  stopping  them 
in  transitu  was  to  give  notice  to  the  ship- 
owner in  order  that  he  might  send  it  on. 
He  knew  where  his  master  was  likely  to 
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be,  and  ho  might  send  it  on ;  and  I  have 
always  been  under  the  belief  that  al- 
though such  a  notice,  if  sent,  cast  upon 
the  shipowner  who  received  it  an  obliga- 
tion to  send  it  on  with  reasonable  dili- 
gence, yet  if,  though  he  used  reasonable 
diligence,  somehow  or  other  the  goods 
were  delivered  before  it  reached,  he  would 
not  bo  responsible.  I  have  always  thought 
that  a  stoppage,  if  effected  thus,  was  a 
sufficient  stoppage  in  trarisUu;  I  have 
always  thought  that  when  the  shipowner, 
having  i*eceived  such  a  notice,  used  reason- 
able diligence  and  sent  the  notice  on  and 
it  arrived  before  the  goods  were  delivered, 
that  was  a  pci*fect  stoppage  in  transitu. 
Consequently,  I  think  that  when  notice 
was  given  to  the  shipowners  (and  althougli 
they  had  signed  the  bill  of  lading  instead  of 
the  master  signing  it,  I  do  not  think 
that  that  makes  any  difference — I  only 
mention  it  to  say  that  it  makes  none), 
they  were  under  an  obligation  to  forward 
it  with  reasonable  diligence,  if  they  could, 
to  the  master. 

What  the  shipowners  did  was  this :  on 
the  31st  of  July  they  sent  a  telogi-am — they 
waited  two  days,  and  they  might  liavo 
got  into  a  sci-ape  by  that  moj\ns — but  they 
did  send  this  telegram,  "  Charterer  Car- 
pathuin  failed.  Unless  bill  of  lading  held 
for  value,  don't  deliver."  Tliat  was,  i\a 
it  strikes  me,  a  sending  forward  of  the 
notice  to  stop  the  goods  in  transitu.  It 
was  tantamount  to  saying,  "  We  send  to 
our  captain  the  notice  wo  have  formally 
received  ouraolves";  and  consequently  I 
should  say  that  the  stoppage  in  traiisitu 
was  complete  on  the  31st  of  July.  But  it 
is  not  necessary  to  dmde  that  point,  for 
it  is  clear  enough  that  the  goods  were 
not  then  deliveretl,  and  nothing  was  done 
which  could  l^e  Ciilled  a  deliver}'^  of  the 
whole  or  any  part  of  them  until  the  3rd 
of  August,  when  a  person  brings  one  of 
these  I'cceipts  for,  I  think,  1,000  inaunds 
of  salt,  or  .some  small  quantity  of  salt,  and 
gets  it  delivered. 

Then  it  is  said  that  the  delivery  of  a 
part  is  a  delivery  of  the  whole.  It  may 
be  a  delivery  of  the  whole.  In  agreeing 
for  the  delivery  of  goods  with  a  person 
you  are  not  bound  to  take  an  actual  cor- 
poreal deliveiy  of  the,  whole  in  order  to 
constitute  such  a  delivery,  and  it  -may  very 


well  be  that  tlie  delivery  of  a  part  of  the 
goods  is  sufiicient  to  afford  Btrong  evi- 
dence that  it  is  intended  as  a  deUvQiiy  of 
the  whole.  If  both  parties  intend  it  ai  a 
delivery  of  the  whole,  then  it  is  a  delivery 
of  the  whole ;  but  if  either  of  the  partiei 
does  not  intend  it  as  a  deUvery  of  the 
whole,  if  either  of  them  dissentSy  then  it  is 
not  a  delivery  of  the  whole.  I  had  always 
understood  the  law  upon  that  point  to 
liave  been  an  agreed  law,  which  nobody 
ever  doubted  since  an  elaborate  judgment 
in  Dixon  v.  Yates  (8),  by  Lord  WenalQy- 
dale,  who  was  then  Mr.  Justice  Parke.  Hie 
rule  I  had  always  understood  from  that 
time  down  to  tlio  present  to  be  that  the 
delivery  of  a  part  may  be  a  delivery  of 
the  whole  if  it  Ls  so  intended,  but  that  it 
is  not  such  a  delivery  unless  it  is  so  in- 
tended, and  I  rather  think  that  the  onu» 
is  upon  those  who  say  that  it  was  so  in- 
tended. Therefore  tho  delivery  of  this 
particular  parcel  of  salt  was  not  a  delivery 
of  anything  else. 

What  wo  are  now  dealing  with  is  the 
delivery  of  tho  salt  wliicli  was  delivered 
aft«r  the  5th  of  August,  and  which  was 
quite  sufllcient  to  dispose  of  the  whole  som 
now  in  dispute.  Wo  do  not  need  to  enquire 
wliat  were  tho  rights  in  any  particular 
parcel  of  salt  delivered  on  the  3rd  of 
August.  Suj^posing  that  those  were  mis- 
deliveries no  harm  would  happen,  as  quite 
enough  remained  to  pay  the  Bank  of 
Scotland,  and  no  dispute  would  arise  about 
that;  there  is  no  complaint  by  anybody 
respecting  it.  Tlie  pi-esent  question  is 
with  regard  to  tho  stoppage  in  transitu 
of  the  residue  after  an  undoubted  noUce 
of  steppage  in  transitu  was  served  upon 
the  5th  of  August.'  Is  that  subject  to  tlie 
rule  that  although  the  whole  of  the  cai^ 
could  not  be  stopped  because  the  bill  of 
lading  had  1)een  traiLsfeiTed  to  the  Bank 
of  Scotland,  tho  interest  which  still  re- 
mained  in  Kiell  or  in  Kiell's  assigns -to 
whom  he  had  sold  it,  or  in  anybody  elso 
except  those  who  had  l)ecome  transferees 
of  the  bill  of  lading,  might  l>e  .stopped 
and  might  l)ecomo  vested  in  Falk  the 
original  vendor]  1  think  thei^e  is  no 
reason  why  it  should  not ;  and  that  being 
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SO,  ibe  judgment  of  the  Court  below  is 
right  and  ought  to  be  affirmed. 

Lord  Watson. -r-It  is  not  necessary 
for  me  to  say  much  in  regard  to  this  case, 
which  appears  to  me  to  involve,  when 
rightly  understood,  no  question  of  law  what* 
ever.  When'  the  case  was  first  presented 
to  the  House  there  was  a  very  considerable 
amount  of  haze  hanging  over  the  statement 
of  what  had  taken  place  in  Calcutta  with 
regard  to  the  bill  of  lading  which  had  been 
signed  by  the  shipowners  and  subse- 
quently indorsed  to  the  Bank  of  Scotland 
for  an  advance.  It  was  then  stated  that 
on  the  30th  of  July,  1878,  the  consignees 
had  presented  that  bill  of  lading  to  the 
agents  of  the  ship,  and  had  received  in 
exchange  delivery  orders  directing  the 
master  to  make  delivery  to  the  per- 
sons therein  named,  and  that  the  con- 
ogneea  had  given  over  those  deUveiy 
orders  to  the  parties  therein  named,  who 
by  virtue  of  them  had  each  obtained  the 
parcel  of  salt  mentioned  in  his  delivery 
order.  It  now  appears,  on  further  en- 
quiry, that  these  statements  were  made 
under  a  misapprehension. 

I  agree  witii  your  Lordships  as  to  the 
result  to  which  you  will  come  in  point  of 
&ct ;  and,  arriving  at  that  result,  it  is  quite 
impossible  for  me  to  hold,  notwithstanding 
the  very  ingenious  argument  which  has 
been  addrened  to  us  by  the  learned 
counsel  on  behalf  of  the  appellant,  that  the 
case  is  not  directly  ruled  by  the  eases  of 
In  re  Westciftiihi'ua  (1)  and  Spalding  v. 
Ruding  (2).  There  is  no  occasion  for 
your  LordsnipB  to  consider  the  effect  or  the 
pro]mety  of  the  judgment  of  the  Court 
of  App^  in  the  case  of  Ex  parte  Goldiiig, 
'Davis  d:  Co.  (3).  The  law  laid  down  in 
the  cases  of  In  re  Westcynthitis  (1)  and 
Spalding  v.  Ruding  (2)  is  very  well  es- 
tablished, and  very  clear  law,  and,  in  my 
opinion,  it  directly  applies  to  the  facts  of 
this  case  as  they  have  now  been  ascer- 
tained upon  further  enquiiy. 

Lord  Fitzgerald. — I  concur  in  the  de- 
cisi<m  which  has  been  announced  by  the 
Loird  Chancellor.  Qne  of  the  questions 
before  your  Lordships'  House  is,  whether 
the  transit  of  the  goods  had  ended  before 
the  5th  of  August,  1878,  when  the  vendor's 
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notice  to  stop  was  delivered  to  the  master 
of  the  Carpathian  at  Calcutta.  I  accept 
the  date  of  the  5th  of  August,  as  it  renders 
it  unnecessary  to  consider  the  effect  of  the 
pnor  notice  given  in  Liverpool.  "  Transit " 
embraces  not  only  the  carriage  of  the 
goods  to  the  place  where  delivery  is  to  be 
made,  but  also  delivery  of  the  goods  there 
according  to  the  terms  of  the  contract  for 
conveyance.  Thus  in  this  case  "  transit " 
means  the  conveyance  of  the  goods  \o 
Calcutta,  and  their  delivery  "  at  the  port 
of  Calcutta "  by  the  carrier,  according  to 
the  terms  of  the  charter-party  and  bill  of 
lading,  into  the'  actual  or  constructive 
possession  of  the  consignee.  This  seems 
to  me  to  raise  a  question  of  fact  as  to 
which,  if  there  was  any  open  for  contro- 
versy in  the  Court  below,  there  is  none 
now,  when  we  take  into  consideration  the 
additional  statement  of  facts  ascertained 
on  the  enquiries  directed  by  your  Lord- 
ships' House  at  the  opening  of  this  appeal. 
Upon  the  additional  facts  modifying  the 
original  statement  in  the  case,  it  now  ap- 
pears that  the  fmght  which  was  to  bo 
paid  "  on  the  right  delivery  of  the  cargo 
agreeable  to  bill  of  lading  at  a  tonnage 
rate  on  the  quantity  delivered  "  "  in  full 
of  all  port  charges,"  was  paid  in  two  pay- 
ments, the  first  on  the  22nd  of  August, 
1878,  and  the  second  on  the  3rd  of  Sep- 
tember, 1878.  It  does  not  appear  that 
the  shipowners  had  on  or  before  the  5th 
of  August  given  up  their  lien  for  freight. 
No  delivery  orders  had  been  given  by  the 
shipowners  to  the  consignees  or  to  the 
sub-purchasers,  of  whom  I  infer  there 
were  several.  The  course  pursued  by 
Wiseman,  Mitchell  <k  Co.,  who  stood  in 
the  position  of  consignees,  was  to  indorse 
the  bill  of  lading  and  deliver  it  to  the 
captain,  with  the  letter  of  the  2nd  of 
August,  1878,  and  then  as  each  sub-pur- 
chaser paid  Wiseman,  Mitchell  k  Co.  for 
the  quantity  he  had  purchased  he  got  a 
receipt,  took  it  to  their  clerk  on  board  the 
ship,  and  his  quantity  was  weighed  out 
and  delivered  to  him  over  the  ship's  side 
under  the  supervision  of  the  master.  The 
deliveries  commenced  on  the  2nd  of  August, 
when  1,000  maunds  were  unshipped  and 
delivered.  No  delivery  took  place  on  the 
4th,-  and  on  the  5th  of  August  2,800 
maunds  were  delivered.    The  whole  quan- 
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tity  on  the  ship  was  49,195  maunds,  so 
that  assumiDg  that  the  deliveiy  on  the 
5th  took  place  before  the  notice  to  stop 
was  deli  veiled,  there  remained  then  on  the 
ship,  in  charge  of  the  carrier,  45,395 
maunds. 

It  seems  to  me  that  at  the  time  of  the 
delivery  of  the  notice  to  stop,  that  portion 
of  the  cargo  represented  by  the  45,715 
maunds  of  salt  was  still  in  transit  and 
liable  to  be  stopped,  and  that  there  had 
been  no  actual  delivery  of  tLe  whole,  and 
that  the  partial  deliveries  of  the  2nd  and 
5th  of  August  to  different  sub-purchasers 
of  lots  do  not  indicate  any  constructive 
delivery  of  part  as  representing  the  whole 
cargo,  or  give  rise  to  any  question  of  that 
character. 

The  preceding  statement  of  facts  nega- 
tives any  question  of  intention  that  a 
delivery  of  part  should  amount  to  a  deli- 
very of  the  whole.  This  seems  to  me  to 
determine  the  whole  controversy,  for,  if 
there  was  nothing  more,  there  could  bo  no 
doubt  of  the  unpaid  vendor's  equity  to 
stop  the  surplus  after  payment  of  the  de- 
mands of  the  bank.  Another  question 
was  however  i*aised — namely,  whether  the 
sub-sales  of  the  whole  cargo  before  the 
arrival  of  the  Carpathian  at  Calcutta  put 
an  end  to  the  right  of  the  unpaid  vendor 
to  stop  the  goods,  or  defeated  his  equitable 
title  to  be  paid  out  of  the  surplus  of  the 
unpaid  purchase-money.  The  facts  again 
seem  to  prevent  any  such  question  aiising. 

The  argument  of  the  present  appellant 
in  the  Court  below  was  that  the  sub-sales 
amounted  to  a  complete  transfer  of  the 
property  in  the  goods  both  legal  and  equit- 
able, and  that  there  was  by  the  attorn- 
ment of  the  master  a  complete  deliveiy  to 
the  sub-purchasoi-s  before  notice  to  stop 
was  given,  and  that  in  such  a  state  of  factis  it 
had  never  been  held  that  the  vendor  had  any 
light  against  the  sub-purchaseiTi*  pui-chase- 
money.  The  allegation  of  an  attornment 
by  the  master  was  based  on  pjiragraph  1 9 
of  the  statement  of  facts;  but  that  has 
been  completely  displaced  by  the  additional 
statement,  from  which  we  Iciim  that  no 
delivery  orders  were  signed  by  the  master 
or  by  the  agents  (Steele  &  Co.),  nor  were 
any  delivery  oixiers  given  by  Wiseman, 
Mitchell  «b  Co.  representing  the  consignees. 

The  shipment  in  Liverpool  was  in  bulk 


1,882  tons  of  salt,  *^  the  ship  not  aooonni- 
able  for  natural  wastage,"  and  each  pur- 
chaser seems  to  have  purchased,  not  any 
specific  lot,  but  so  many  maunds  to  be 
weighed  out  to  him  ex  ship. 

I  infer  from  the  amefided  statement  also 
that  the  money  to  be  paid  by  the  sub- 
purchasers for  the  45,395  maunds  which 
remained  on  the  ship  after  the  deliveries 
of  the  5th  of  August  had  not  been  paid 
to  Wiseman,  Mitchell  &  Co.,  or  at  all  be- 
foi*e  the  notice  to  stop.  The  foundation, 
therefore,  on  which  the  appellant  here 
rested  his  argument  in  the  Court  below  is 
entirelv  i*emovcd. 

Your  Ix)rdshipB  ought  to  give  full  efiect 
to  the  equitable  principles  on  which  the 
right  of  stoppage  in  transitu  rests.  It  is 
a  right  founded  on  reason,  and  never 
works  injustice.  In  affirming  the  decision 
of  the  Court  below  your  Lordships  merely 
decide  that  the  claim  of  the  unpaid  vendor 
against  the  surplus  produce  of  his.  own. 
goods,  after  providing  for  all  prior  ri^tSp 
is  superior  to  that  of  the  creditors  of  Kiell, 
who  had  not  paid  for  the  goods. 

Confining  myself  to  the  fact«  of  ^e 
case,  I  refrain  from  expressing  any  o]nmoa 
how  fiir  a  bona  Jide  absolute  sub-sale  for 
cash,  made  whilst  the  goods  were  at  eea, 
and  without  notice  of  the  claim  of  the 
unpaid  vendor,  may  or  may  not  afiect  the' 
right  of  stoppage  in  transitu^  though  the 
sub-sale  be  unaccompanied  by  an  indorse^ 
ment  and  delivery  of  the  bill  of  lading  to 
the  sub^vendee. 

Order  apjyealttd  from  affitmed^  and 
appeal  dismissed  with  costs. 


Solicitors  -  Ahlmrst,    Morris,   Crisp  &   Co^  for 

appellant ;   Field,   Koscoc  Sc  Co.,  agents  for 

Batcson,  Bright  A:  Warr,  Lijerpool,  for  rc- 

si)ondent. 
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[IN  THE  COURT  OF  APPEAL.] 
S™^^'kj'1  guinness    v.    the     land 

^1^2  r       ^^^^^'^TION  OP  IRELAND 

Dec  6,  11.  J     ("-'•'««)• 

Company — Memorandum  of  Association 
— Articles — Capital — Division  of,  into  A 
and  B  Shares — Provision  in  Articles  that 
B  Capital  should  form  Guarantee  Fund 
for  Holders  of  A  Sliares — Ultra  Vires — 
Variation  of  Memorandum — Companies 
Act,  1862,  sectimis  6,  7, 12  and  38. 

A  company  was  farmed  for  the  purpose 
,of  acquiring,    cultivating    and  fanning 
land  in  Ireland,  with  a  nominal  capital,  as 
stated  in  the  mem^rrandum,  of  1,050,000/., 
divided  into  140,000  A  sliares  of  61.  eac/i, 
and  3,500  B  shares  of  100/.   each.     By 
one  of  the  articles  of  association  it  was 
provided  that  the  capital  produced  by  the 
issue  of  the  B  shares  should  he  paid  to 
trustees  to  invest  and  apply  the  income  and 
the  proceeds  of  sale  of  capital,  if  necessary, 
in  paying  tlu  holders  of  the  A  shares  a 
preferential  cumulative  dividend   of  five 
per  cent. — the  balance  of  the  incoms,  after 
replacing  any  capital  sold,  to  be  paid  to  the 
B  shareholders ;  and  in  the  event  of  a 
winding-up  {subject   to,  liability  for   the 
company's  debts),  both  capital  and  income 
of  the   trust  fund  were  to  be  distributed 
among  the  B  shareholders  rateably  and  ex- 
dusivily — and  it   was  provided  t/tat  tlie 
trust  fund  and  income  should  in  no  evjnt 
be  ussd  as  working  capitid.     There  was  no 
suggestion   of  any   cjncefdment   or    mala 
fides: — Held   (affirming    tlie   decision    of 
Chitfy,  J.),  that  tJie  article  of  association 
was   ultra   vires,    as   being   a  contradic- 
tion of  the  memorandum  of  association  in 
one  of  the  natters  (capital)  required  to  be 
slcUed  in  t/te  memorandum,  and  tJtat  the 
article  could  not  be  allowed  to  vary  or  add 
to    the  memorandum;   that  the  proposed 
application  of  tlie  B  capital  was  a  mis- 
application of  part  of  the  capital,  to  which 
the  creditors  would  have  to  look,  for  an 
object  not  being  one  of  those  stated  in  tlie 
memorandum,  and  covld  not  be  said  to  be 
conducive,  to  the  business  of  tits  company 
within  the  meaning  of  the  ustuU  clause  to 
that  effect  stated  in  the  memorandum, 

Jt  is  only  cm  regards  matters  affecting 
shareholders  inter  se,  and  which  are  not 
Vol.  62.— Chanc. 


required  by  tJie  Act  to  be  stated  in  th*! 
memorandum,  that  tlie  articles  din  be  read 
as  a  contemporaneous  document  with  t/ie 
memorandum  for  the  purpose  of  adding  to 
the  memorandum. 

This  was  an  appeal  from  a  judgment  <^ 
Chittj,  J. 

The  defendant  company  was  incorporated 
on  the  12th  of  July,  1882,  for  the  purpose 
of  acquiring,  farming  and  cultivating  land 
in  Ireland,  and  carrying  on  the  business 
of  a  land  and  financial  company  in  all  its 
branches. 

The  memorandum  of  association  stated 
the  above-mentioned  objects  of  the  com- 
pany at  considerable  length,  and  contained 
the  usual  clause  enabling  the  company  to 
do  all  such  other  things  as  the  company 
may  deem  incidental  or  conducive  to  the 
attainment  of  any  of  the  aforesaid  objects 
of  the  company. 

The  capital  of  the  company  was  stated 
to  be  1,050,000/.,  divided  into  140,000 
A  shares  of  5/.  each,  and  3,500  B  shares  of 
100/.  each. 

The  articles  of  association  (so  far  as 
material)  were  as  follows  : — 

"  1.  The  regulations  contained  in  Table 
A  in  the  1st  schedule  to  the  Companies 
Aot,  1862,  shall  not  apply  to  the  company. 
"  Capital  and  Shares. 

"5.  The  nominal  original  capital  of 
the  company  is  1,050,000/.,  divided  into 
.140,000  A  shai-es  of  5/.  each,  and  3,500 
B  shares  of  100/.  each. 

"7.  The  nominal  original  capital  of  the 
company,  or  so  much  thereof  as  shall  have 
been  is.siied  from  time  to  time,  shall  be 
held  upon  the  following  terms  : — 

"(a.)  The  holders  of  the  *A'  shares 
shall  be  entitled  to  a  preferential  cumula- 
tive dividend  out  of  the  profits,  if  any,  of 
the  company,  at  the  rate  of  five  pounds 
per  cent,  per  annum  on  the  amounts 
tor  the  time  being  paid  up  in  respect  of 
the  *  A  *  shsLvea,  and  such  preferential 
dividend  shall  be  further  secured  in  the 
manner  hereinafter  provided.  Subject  to 
the  payment  of  such  preferential  dividend 
the  holders  of  the  *  B  *  shares  shall  bo 
entitled  to  a  non-cumulative  dividend  out 
of  the  stiid  profits,  at  the  rate  of  five 
pounds  per  cent,  per  annum,  on  the 
amounts  for  the   time  being  paid  up  in 
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respect  of  tho  *B'  shares.  And  tlio 
surplus  profits  in  any  ye:ir  over  and  above 
such  dividends  shall  bo  divisible  rateably 
among  the  holders  of  the  '  A '  shares  and 
the  holders  of  the  '  B '  shares,  according 
to  the  amounts  for  the  time  being  paid  up 
in  respect  of  such  shares  respectively. 

"  (6.)  In  the  event  of  the  company  being 
wound  up,  tho  capital  produced  by  the 
issue  of  *  B '  shares  remaining  unapplied, 
and  not  requii-ed  for  payment  of  debts  of 
the  company,  shall  belong  exclusively  to 
the  holders  of  the  '  B '  shares,  and  be 
distributed  among  them  rateably  without 
prejudice  to  their  right  to  share  in  any 
distribution  of  surplus  of  the  other  assets 
after  payment  of  debts. 

"  8.  The  capital  produced  by  the  issue 
of  '  B '  shares  shall  (subject  to  payment 
thereout  of  expenses  hereby  authorised  to 
be  so  paid),  as  and  when  it  is  received  by 
tho  company,  bo  paid  to  the  trustees  of 
the  company,  u^wn  trust  to  invest  or  lay 
out  the  same  in  any  securities  approved 
by  the  trustees,  or  on  deposit  with  or 
without  security,  with  power  to  vary  tho 
same,  and  to  apply  the  income,  and  if  and 
so  far  as  may  be  necessary  from  time  to 
time  the  proceeds  of  sjile  of  capital  form- 
ing the  trust  fund  or  any  part  thereof,  so 
as  to  secure  and  make  good  to  tho  holders 
of  tho  *  A '  shares  the  sjiid  preferential  divi- 
dend, at  the  rate  of  five  pounds  per  cent,  per 
annum  on  the  amounts  for  the  time  beinj^ 
])aid  up  in  I'espect  of  the  *  A  '  shai-es ; 
and,  subjec^t  thereto,  in  trust  to  apply  the 
income  of  the  trust  fund  for  tho  time  being 
remaining  unsold — lirst,  in  or  towards 
rephicing  any  capitjil  previously  sold  ;  and, 
secondly,  in  distributing  the  same' or  the* 
balance  thereof  among  the  holders  of  the 
*  B '  shares  rateably ;  and  in  the  event 
of  a  winding-up  of  the  company  (subject 
to  the  liability  to  pay  the  debts  of  tho 
company),  upon  tnist,  as  to  capital  aswc^ll 
as  income,  for  the  holdei's  of  the  *!>' 
shares  rateably  and  excliLsively,  and  the 
said  trust  fund  or  the  income  thei^of  shall 
in  no  case  be  used  as  working  capital  of 
the  company.  An  order  of  the  auditoi-s 
or  auditor  for  tho  time  being  of  tho  com- 
pany, eountersigne<l  by  tho  secretary, 
addressed  to  the  trustees,  shall  at  any  time 
be  sufficient  evidence  to  the  tinistees  that 
such  sum  as  is  therein  named  is  i^uired 


to  secure  and  make  good  to  the  holders  of 
'  A '  shai-es  the  said  preferential  dividend, 
and  they  shall  thereupon  pay  such  amount 
out  of  income  of  the  trust  fund,  or  if  and 
so  far  as  may  be  necessary  out  of  capital 
produced  by  the  sale  of  a  competent  part 
of  the  trust  fund,  to  the  company,  and  a 
receipt  signed  by  two  of  the  directors  an 
behalf  of  the  company  shall  be  a  sufficient 
discharge  for  the  same. 

'/  95.  The  board  of  directors  are  autho- 
rised, out  of  the  funds  of  the  company 
produced  by  issue  of  the  B  shares,  to  pay 
tho  necessary  legal  and  other  expenses  of 
and  incident  to  the  promotion,  formation 
and  registration  of  the  company;  and  all 
other  preliminary  expenses  of  the  company. 

"101.  No  dividend  shall  be  payable  ex- 
cept out  of  the  profits  of  the  business  dT 
the  company  or  out  of  capital  representing 
the  *  B  '  shares  in  respect  of  the  security 
hereby  made  for  the  payment  of  the  pre- 
ferential dividend  on  the  *  A '  shares." 

Tho  directors  issued  a  prospectus  stating 
fully  the  preposed  application  of  the  B 
capital,  and  giving  the  list  of  tho  sub- 
scribers to  the  B  shai'es. 

The  director  proceedeil  to  allot  the 
shares,  and  ]3ctween  the  22nd  of  July  and 
the  31st  of  October,  1,750  B  shares — being 
the  first  issue  of  such  shares — and  also  a 
large  number  of  A  shares  were  allotted. 

The  directoi-s,  in  pursuance  of  the  powers 
conferred  by  the  articles,  paid  the  sum  of 
13,000/.,  part  of  the  capital  raised  by  the 
issue  of  B  shai-es,  to  trustees  for  ui vest- 
ment, as  ])rovided  by  the  articles,  and  pro- 
posed to  pay  over  .further  sums,  and  to 
api)ly  the  capital  and  its  income  in  paying 
a  dividend  on  the  capital  niised  by  the 
issue  of  the  A  shares. 

A  doubt  having  arisen  as  to  the  legality 
of  the  provisions  with  regard  to  the  ap- 
propriation of  the  ca  pi  till  of  tho  B  shares 
in  tJM^  iii:innor  provitled  by  tho  articles, 
a  frieiully  ax'tion  was  institutc<l  for  the 
])nrp()se  of  (l»;termining  the  question.  The 
action  wa^  brought  by  the  holder  of  one 
\\  share,  who  sued  on  behalf  of  himself 
and  all  other  the  holdei's  of  B  shares 
other  than  the  defendants,  against  the 
company,  t!ie  (liroctoi-sand  a  holder  of  100 
A  shares  as  representing  all  A  share- 
holdei's,  claiming  an  injunction  to  restrain 
the  company  and  dii*ectors  from  making 
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any  farther  allotment  of  A  shares  of  the 
company  upon  the  terms  of  the  articles 
of  association,  and  from  paying  the  capital 
produced  by  the  issue  of  B  shares  in  the 
company,  or  any  part  thereof,  to  trustees 
upon  trust  to  lay  out  the  same  in  manner 
provided  by  the  articles  of  association,  so 
that  the  same  and  the  income  thereof  shall 
not  be  used,  as  working  capital,  and  from 
applying  the  capital  produced  by  the  issue 
of  B  shai^es  in  payment  of  dividends  on 
the  A  shares,  and  from  doing  any  act  to 
Impropriate  the  capital  produced  by  the  B 
shares  to  objects  other  than  those  described 
in  the  memorandum  of  association. 

The  motion  was  heard  before  Chitty,  J., 
on  the  13th  of  November,  1882,  who 
granted  the  injunction  in  the  terms  of  the 
notice  of  motiod . 

The  defendants  appealed. 

MaenagJUen^  Q.C,  W:  Barber,  Q,C. 
{W,  Latham  with  them),  for  the  appel- 
lants.— The  Judge  below  has  treated  the 
implication  of  capital  in  the  way  directed 
as  being  an  object  of  the  company,  and 
therefore  to  be  mentioned  in  the  memo- 
randum, and  also  as  a  reduction  of  capital, 
and  held  the  articles  providing  for  such 
application  to  be  tUtra  vires  the  company. 
But  it  was  not  an  object  of  the  company. 
It  was  merely  a  mode  by  which  the  ob- 
jects of  the  company  may  be  carried  out, 
imd  need  not  be  inserted  in  the  memoran- 
dum— Anderson's  Case  (1). 

Having  regard  to  the  present  condition 
of  Ireland,  and  the  disinclination  to  invest 
on  Irish  securities,  it  is,  in  the  opinion  of 
the  promoters,  conducive  to  the  objects 
of  the  company  that  capitalists  should  be  . 
tempted' to  come  in  byjiaving  a  guarantee 
fundy-  and  it  is  sufficiently  covered  by  the 
clause  enabling  things  conducive  to  the 
objects  to  be  done. 

There  is  no  express  prohibition  against 
the  payment  of  dividends  out  of  capitiil. 
Table  A  may  bo,  and  is  here,  excluded.  • 
Bach  payment  may  be  justified — for  ex- 
ample, when  concerns  cannot  be  remu- 
nerative for  some  years ;  and  this  being 
fairly  incidental  to  the  main  puq)ose  of 
the  company,  although  not  literally  within 

(I)  47  Law   J.   Rep.  Chanc.  273,   284,  285. 
289 ;  Law  Kep.  7  Ch.  D.  75,  at  pp.  U8|  106,  107. 
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it,  it  is  not  prohibited,  upon  the  principle 
laid  down  in  T/ie  Ashbury  Railway  Car- 
riage ami  Iron  Comjyany  v.  Riche  (2), 
See  observations  of  Jamas,  L.J.,  Lord 
Selbome  and  Lord  Bramwell  in  The 
Attorney- General  v.  The  Great  Eastern 
Railway  Company  (3).  See  too  Simpson 
v.  The  Westminster  Palace  Hotel  Companii 

(4). 

[BowiSN,  L.J. — ^The  arrangement  as  to 
letting  the  hotel  was  only  temporary — 
Lord  Campbell  relies  on  that,  on  p.  718.] 

This  also  will  very  probably  be  only  a 
temporary  measure,  until  the  company  is 
well  started ;  and  see  In  re  The  Peruvian 
Railway  Company  (5).  We  submit  that 
the  cases  decided  under  section  165  of 
the  Companies  Act,  1862 — for  example, 
McDougall  v.  The  Jersey  Imperial  Hotel 
Company  (6),  Ranee's  Case  (7),  In  re 
T/ie  Alexandra  Palace  Company  (8),  and 
In  re  T/ie  National  Funds  Assurance 
Comjyany  (9) — do  not  apply  here.  They 
were  cases  of  dishonesty  or  mala  fides, 
whereas  in  this  case  the  proposal  is  dis-r 
tinctly  for  the  benefit  of  the  company,  and 
bona  fide. 

The  capital  must  be  stated  in  the  me- 
morandum, but  not  its  mode  of  applica- 
tion, and  there  is  in  this  instance  no  in- 
consistency between  the  memorandum 
and  articles,  but  only  further  information 
contained  in  the  articles  as  to  the  capital 
— Andersoixls  Case  (1) ;  and  the  memo- 
randum does  divide  the  capital  into  A 
and  B  shares,  and  does  not  shew  in  what 
they  diflfer,  and  this  would  compel  pei*sons 
to  go  further  and  consult  the  aiticles, 
which  with  the  memorandum  must  be 
treated    as    two  contemporaneous   docu- 

(2)  44  Law  J.  Uep.  Exch.  185 ;  Law  Rep.  7 
E.  &  Ir.  App.  653. 

(3)  49  Law  J.  Rep.  Chanc.  428 ;  Law  Rep.  11 
Ch.  D.  469 ;  49  Law  J.  Rep.  Chanc.  645  j  Law 
Rep.  5  App.  Cas.  473. 

(4)  2  De  Gex.  F.  &  J.  141 ;  8  U.L.  Cas.  712  ; 
29  Law  J.  Rep.  Chanc.  661. 

(6)  36  Law  J.  Rep.  Chanc.  864 ;  Law  Rep.  2 
Chanc.  617. 

■  (6)  2  Hem.  &  M.  628 ;  34  Law  J.  Rep.  Chanc. 
28. 

(7)  40  Law  J.  Rep.  Chanc.  277  ;  Law  Rep.  6 
Chanc.  101,  116. 

(8)  61  Liiw  J.  Rep.  Chanc.  655 ;  Law  Rep. 
21  Ch.  D.  1 19. 
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(9)  48  l>aw  J.  Rep.  Chanc.  163 ;    Law  Rep. 
Ch.  1).  118. 
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icents,  within  the  principle  of  Aivl^son's 
Case  (1)  and  Harrison  v.  Th4i  Mexican 
'  Railway  Companf/  (10).  Then  this  was 
not  a  I'eduction  of  capital  in  the  sense  in 
wliich  it  is  prohibited  by  the  Companies 
Acts.  See  /?i  re  DronfM  SUkstone 
Coal  Company  (11). 

Ince^  Q.C.y  and  litickley,  for  the  respon- " 
dent. — The  proposed  dealing  with  the 
capital  of  the  company  is  not  a  matter 
only  affecting  shareholdera,  and  which  if 
iUtra  vires  the  directors  is  intra  vires  the 
company  itself,  but  it  is  also  tdtra  vires  the 
company. 

Upon  the  construction  of  the  Act  of  1862 
there  is  a  cleai' distinction  between  the  func- 
tions of  the  memorandum  and  the  articles. 
Sections  8  and  10  refer  to  the  memo- 
randum, requiring,  in  the  case  of  limited 
companies,  the  amoimt  of  the  capital  to  be 
stated  on  the  memorandum,  whereas  in 
unlimiled  companies  it  is  not  required. 
In  the  latter  case,  ever}'  member  being 
liable  to  the  full  extent  of  his  fortune, 
the  amount  of  the  capital  is  immaterial 
to  the  creditor,  while  in  the  former  the 
capital  stated  in  the  memorandum  is 
what  the  ci-editor  has  to  look  to. 

The  articles  are  to  contain  everything 
in  the  nature  of  regulations  for  the  in- 
ternal management  of  the  company. 

Both  An(ierso7i*s  Case  (1)  and  liar- 
rieon  v.  The  Mexican  liailiray  Corn- 
2)any  (10)  were  really  cases  where  the 
articles  of  association  wei'e  dealing  with 
matteins  which  ought  not  to  have  been 
in  the  memorandum  at  all,  being  matters 
mei-ely  between  the  shareholders,  and  in 
which  the  creditoi-s  of  the  company  had 
no  concern. 

The  jiltemtion  allowed  by  i-eading.  a 
contemporaneous  instrument  is  only  an 
alteiution  as  between  shareholdere,  as  is 
shewn  by  Ilutton  v.  TJie  Scarborough  Cliff 
Hotel  Company  (12),  where  it  was  decided 
that  if  no  power  was  given  by  the  memo- 
randum to  issue  preference  shares,  such 
power  could  not  be  conferred  by  special 
resolution,  as  it  amounted  to  an  altei-a- 

.  (10)  44  Law  J.  Rep.  Chanc.  403 ;  Law  Eep. 
19  Eq.  358,  365. 

(11)  50  Law  J.  Rep.  Chaiic.  387;  Law  Rep. 
17  Ch.  D.  76. 

(12)  2  Dr.  k  S.  514;  34  Law  J.  Rep.  Chanc. 
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tion  of  the  basis  of  the  oompajiy.  A 
limited  company  by  its  memorandam  de- 
clares that  its  capital  is  to  be  devoted  to 
the  purposes  of  the  business,  per  Jenel, 
M.R.,  in  Fliicroft's  Case  (13). 

Here  there  is  a  -withdrawal  of  a  third 
of  the  entire  capital  to  which  the  crediton 
would  look  from  the  purposes  of  the  oom- 
pany,  namely,  farming  and  cultivating  in 
Ireland,  to  the  purpose  of  inducing  people 
to  take  shares  in  the  company;  and  the 
fact  that  the  object  is  fair  is  immaterial^ 
see  McDougall  v.  The  Jersey  Imperial 
Hotel  Company  (6)  and  Holmes  v.  The 
Newcastle  Freehold  Abattoir  Company  {ii). 
In  the  case  of  TJie  Droitwich  Patent  Seal 
Company  v.  Curzon  (15),  a  company  in- 
corporated before  1862,  which  had  power 
to  reduce  its  capital  under  its  articles, 
registered  itself  under  the  Companies  Act ; 
and  it  was  held  to  have  thereby  precluded 
itself  from  reducing  its  ciEipital. 

The  liability  of  the  members  is  to  be 
defined  by  the  memorandum,  and  this 
provision  is  to  Ijo  strictly  adhered  to— 
section  6  of  Act  of  1862  ;  Dent's  Case  (16). 
Thp  only  modification  of  the  conditions  of . 
the  memorandum  allowed  is  pointed  out 
by  section  12.  Under  section  26  the  re- 
turn to  the  Registrar  would  oompriae 
3,500  B  shares  of  lOOL  each  as  part  of  the 
capital ;  whereas  it  was  no  share  of  the 
capital,  but  an  outside  guarantee  fund. 

They  also  refen^  to  In  re  The  Ebbw 
Vak  Company  (17)  and  Hope  v.  The  Inr 
ternational  Financial  Society  (18). 

Macnaghten,  Q.C.,  in  reply.— The  conrse 
proposed  Ciinnot  injure  either  shareholders 
or  ci-editors.  The  only  persons  who  could 
in  any  way  be  injured  are  the  B  share- 
holders ;  but  it  is  their  own  scheme,  and 
they  concur.  It  is  a  common  practice  to 
spend  a  large  part  of  the  capital  in  adver- 
tisements  for    the   pur]:K)se  of  obtaining 


(13)  51  Law  J.  Rep.  Chanc.  625;  Law  Rep. 
21  Ch.  D.  at  p.  633. 

(14)  45  Law  J.  Hep.  Chanc.  383;  Law  Rep. 
1  Ch.  D.  682. 

(15)  4  DeGex&  J.  158. 

(16)  43  Law  J.  Kep.  Clianc.  827;  Law  Rep. 
8  Chanc.  768,  775. 

(17)  46  Law  J.  Kep.  Chanc.  241 ;  Law  Rep. 
4  Ch.  I).  827. 

(18)  46  Law  J.  Rep.  Chanc,  200;  Law  Rep 
4  Ch.  D.  327. 
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fihareholders,  and  this  plan  is  only  another 
mode  of  doing  the  same  thing. 

Cotton,  L.J. — This  case  is  of  very 
great  importance,  and  but  for  the  full 
argument  that  we  have  heard,  and  the 
interval  of  time  that  has  elapsed,  probably 
"we  might  have  reserved  our  judgment  upon 
the  matter,  but  we  are  prepared  to  give  it 
now.  This  company  was  formed,  under 
its  memorandum  of  association,  with  the 
object  of  acquiring,  or  I'ather  of  cultivating, 
land  in  Ireland.  That  is  the  general  pur- 
pose; and  the  memorandum,  as  required 
by  the  Act  of  Parliament,  states  that  the 
liability  is  limited,  and  what  the  capital 
of  the  company  is  to  be.  Now  both  the 
A  and  the  B  ^lares  are  referred  to  gener- 
ally as  the  capital  of  the  company,  with- 
out anything  to  intimate  that  they  are  to 
be  different  from  capital  generally  so  de- 
scribed. I  will  consider  afterwards  what 
is  the  meaning  of  ''  capital  "  in  the  memo- 
randum of  association.  When  we  come 
to  the  8th  article  of  association  (and  this 
is  really  the  clause  upon  which  the  case 
turns)  we  find  how  the  B  capital  is  to  be 
used. 

This  action  is  brought  by  one  of  the  B 
shareholders  to  restrain  the  directors  from 
any  further  issue  of  A  shares  on  the  foot- 
ing of  those  shares  being  entitled  to  the 
benefit  of  the  article,  and  to  restrain  the 
application  of  the  capital  arising  from  the 
B  shares  in  accordance  with  article  8.  I 
may  say  here,  once  for  all,  that  everything 
has  been  done  by  the  directors  with  the 
utmost  fairness.  What  they  pro'posed  to 
do  was  fully  stated  in  the  prospectus  which 
tbey  put  forward,  and  I  have  no  doubt 
tiiat  they  did  it  perfectly  bona  fide,  for  the 
porpose  of  securing  what  they  thought  was 
best  under  the  circumstances  for  the  com- 
pany. But  that  the  defendants  the  appel- 
lants have  not  argued  the  point,  I  should 
have  felt  a  difficulty  in  interfering  at  the 
instance  of  a  B  shareholder  who  had  taken 
his  shares  upon  the  footing  of  the  pro- 
spectus, with  full  knowledge  of  what  the 
articles  were,  and  of  what  was  their  in- 
tended application.  That  has  not  in  any 
way  been  argued,  and  as  the  pailies  natur- 
ally desire  to  have  the  decision  of  the 
Court,  I  think  it  is  not  necessary  foi  the 
Court  to  raise  any  objection  as  to  whether 
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it  is  not  fatal  to  an  action  by  a  B  share- 
holder. Now,  prima  facie^  what  is  pro- 
posed to  be  done  by  the  directors  applying 
the  capital  arising  from  the  B  shares  in 
payment  of  a  dividend  of  ^ve  per  cent,  on 
the  A  shares,  is  to  apply  that  fund  for 
something  different  from  the  business  (to 
put  it  in  that  way  first  of  all)  which  is 
authorised  by  the  memorandum  of  associa- 
tion. It  was  said  here,  first  of  all,  that 
that  difficulty  was  removed  in  consequence 
of  the  clause  in  paragraph  3  of  the  memo- 
randum of  association  — "  and  do  all  such 
other  things  as  the  company  may  deem 
incidental  or  conducive  to  the  attainment 
of  any  of  the  aforesaid  objects  of  the  com- 
pany." We  did  not  heai*  the  respondent 
upon  that  point.  In  my  opinion  that 
clause  cannot  assist  the  appellants.  It 
was  said  that  the  company  had,  in  the 
most  decisive  way  they  could,  shewn  their 
opinion  that  this  was  incidental  and  con- 
ducive to  the  attainment  of  the  objects  of 
the  company,  and  that  therefore  it  came 
within  this  clause ;  but,  in  my  opinion,  that 
will  not  prevail.  To  my  mind  the  short 
answer  is  this :  that  this  is  not  incidental 
and  conducive  to  the  attainment  of  the 
objects  previously  specified — the  cultiva- 
tion of  land  in  li-eland — but  to  the 
object  of  getting  shareholders  who  were 
as  a  company  to  carry  out  the  ob- 
jects, the  acquisition  and  cultivation  of 
land  in  Ireland.  Cases  were  referred  to, 
and  there  are  two  that  I  will  mention. 
There  is  the  case  of  Simpscyii  v.  I'he  West- 
minater  Palace  Hotel  Company  (4),  in 
which  a  company  was  fonned  to  start 
what  was  then  a  novelty — a  very  largo 
hotel.  The  directors  let  pait  of  the  hotel 
for  a  short  time  to  a  public  board  for  the 
.  purpose  of  its  being  used  by  the  Secretary 
of  State  for  India.  It  was  held  that  this 
letting  did  come  within  the  description  of 
something  conducive  and  incidental  to  its 
business.  It  was  not  known  how  far  such 
a  large  hotel  would  find  business  such  as  to 
make  it  profitable  suddenly,  and  it  was 
considered  that  letting  for  a  short  time  to 
a  public  board  might  attract  what  was 
essential  to  an  hotel — customers.  The 
agi-eement  also  provided  for  doing  some 
things  which  are  incidental  to  cai-rying  on 
the  business  of  an  hotel — namely,  providing 
luncheons.     But  the  decision  was,  as  I 
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umlerstend  it,  that  tiio  agixsement  for  a 
short  time  was,  uot  embarking  the  business 
of  the  company  in  anything  at  variance 
with  its  objects,  but  merely  the  means  of 
getting  by  thLs  short  employment  of  the 
hotel,  customers,  and  was  in  fact  conducive 
to  carrying  on  in  tliat  large  building  the 
business  of  an  hotel-keeper.  In  the  other 
case — Tfie  Peruvlaii  liaUioay  Coiupa7ii/  v. 
27ie  Thames f  <t*c.,  Insurance  Company  (5) 
— which  was  referred  to  by  Mr.  Mac- 
naghtcn,  there  was,  I  think,  no  ix)wer 
given  expi-essly  to  draw  bills  of  exchange, 
and  it  was  held  that  the  directors  had 
power  under  the  gcnenvl  clause  in  tlmt 
case  to  draw  bills  of  exchange ;  that  that 
was  the  mode  of  pi-oviding  for  payment  of 
their  ongagementis  for  a  short  time  while 
they  were  calling  up  the  capital ;  and 
that  that  not  being  inconsistent  with  such 
a  business  as  they  were  can-ying  on,  it  did 
fairly  come  within  the  clause  of  being  con- 
ducive to  cjirrying  on  the  business  of  the 
company.  But  here  the  object  is,  not  only 
at  the  inception  of  the  company,  but 
without  limit  as  to  time,  to  apply  this 
whole  fund  for  the  purpose  of  providing  a 
dividend  which  otherwise  would  not  be 
available  for  the  A  shareholders.  That,  to 
my  mind,  is  an  entirely  different  case  frem 
the  two  Ciises  which  were  relied  upon. 
Then  it  was  said  that,  independently  of 
that  clause,  we  ought  not  to  limit  too 
strictly  powers  of  these  large  corpomtions 
for  carrying  on  their  business,  and  the 
judgment  of  Lord  Justice  James  in  the 
case  of  The  Attorney -Geiu: rat  v.  llie  Great 
Eastern  Railway  Company  (3)  was  re- 
ferred to;  but  that  cjiso  wivs  essentially 
dilferent,  in  my  opinion,  from  the  present 
civse.  There  there  was  done  that  which 
was  not  strictly  within  the  objects  of  the- 
incoii>oration  of  the  Great  E:istern  Hail- 
way  Comi)any,  supplying  and  pi*ovidiug, 
for  a  sum  to  be  paid  to  them,  rolling  stock 
for  a  railway  which  could  only  be  effec- 
tively worked  in  conjunction  with  them, 
and  it  was  the  mode  of  carrying  on  the 
business  of  providing  for  the  trailic  goirg 
over  lx)th  railways ;  but  all  that  the 
observations  of  Lonl  Justice  James  meant, 
as  applied  to  such  a  case,  undoubtedly 
was  that  the  directors  of  these  companies 
had  and  ought  to  have  a  very  large  dis- 
cix)ti6n.     It  was  something  douo  in  the 


coui'se  of  carrying  on  their  bjisiness,  and 
not  something  which  was  not  done  in 
canying  on  their  business,  as  the  trying  to 
induce  persons  (by  offering  them  what  was 
substantially  an  inducement)  to  come  into 
a  company  which  was  to  cany  on  that 
business.  Then,  that  being  so,  one  moBt 
see  whether,  putting  aside  those  matters, 
the  effect  of  the  memorandum  of  association, 
having  i-egard  to  the  articles,  is  such  as 
that  the  directors  are  acting  ultra  vires  in 
applying,  as  they  propose  to  do,  this  oapital 
aiising  from  the  B  shares.  Now,  it  is 
necessary  just  shortly  to  state  what  the 
memorandum  of  association  of  a  company 
is.  Under  section  6  of  the  Companies 
Act,  1862,  any  seven  persons  by  si|;ning 
the  memorandum  of  association  can  incor- 
porate themselves.  It  is  not  neceasary, 
except  in  certain  cases,  that  there  should 
be  any  articles  of  association.  The  memo- 
i*andum  is  essential  for  the  purpose  of  the 
incorpoiution  of  the  company.  Then  sec- 
tion 12  says  that,  except  in  certain  points 
which  are  there  mentioned,  it  shall  not  be 
in  the  power  of  the  company  in  any  way 
to  alter  the  memorandum  of  association. 
Therefore  the  memorandum  is  the  charter 
of  incorpomtion  —  a  charter  which  this 
company  can  in  no  way  alter  except  in  the 
matters  mentioned  in  section  12,  which  I 
need  not  go  threugh,  as  they  have  no 
application  to  the  present  case.  Then  we 
come  to  this,  what  is  meant  by  "  capital," 
the  matter  required  to  be  stated  in  the 
memorandum,  and  what  is  the  eliect  of 
the  memomndum  combined  with  the  other 
secrtions  of  the  Act  of  Parliament  as  regards 
capital?  The  section  applicable  to  this 
comj)any  requires  that  the  memorandum 
of  iussocialion  shall  state  the  objects  and 
the  capital ;  of  coiu^se  we  do  not  get  any 
farther  until  we  fiscertain  what  is  meant 
by  "  capital."  It  is  curious  that  there  is 
no  express  prohibition  in  the  Act  against 
capital  iKMng  applied  to  any  such  purposes 
as  is  here  pointed  out;  but  I  think  wo 
have  something  which  will  guide  us  in 
determining  wlmt  is  there-  meant  by 
Ciipital.  To  my  mind,  section  38,  as  to  tho 
liability  of  memlwrs,  is  one  of  the  utmost 
iiuport:in('c.  it  is  this — in  a  comjjany 
like  this,  wliprc  the  liability  is  limited,  no 
nionibor  shall  be  liable  to  contiibute  to  the 
assets  Tjoyond  the  umoiuit  unpaid  on  his 
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shares ;  aiKLthat,  I  think,  points  to  this — 
that  the  capital  of  the  company,  as  men- 
tioned in  the  memorandum,  is  to  be  the 
fond  which  is  to  regulate  and  determine 
the  liability  of  the  members  in  the  event  of 
the  company  being  wound  up.  It  follows 
that  whatever  has  been  paid  by  a  member 
cannot  be  returned  to  him. 

In  my  opinion  there  comes  also  this  con- 
sequence, that  that  which  is  described  in 
the  memorandum  as  capital  is  that  which 
cannot  be  diverted  from  the  objects  of  the 
company.  It  is  of  course  subject  and 
liable  to  be  spent  or  lost  in  carrying  on  the 
business  of  the  company;  but  it  cannot  be 
returned  to  a  member  who  if  it  were  paid 
to.  him  would  be  liable  to  have  it  called 
back  again  as  what  he  had  not  already 
paid.  It  cannot  be  diverted  so  as  to 
take  away  the  fund  which  the  creditors 
bave  a  right  to  look  to  as  that  which  they 
bave  to  be  paid  out  of.  In  former  days 
there  were  proceedings  against  individuals, 
members  of  the  company,  and  then  that 
was  altered  by  Parliament;  but  here 
there  ia  no  power  at  all .  on  the  part  of 
creditors  to  get  any  remedy  against  the 
goods  of  the  company  but  by  winding  up ; 
and  then  we  have  to  see  what  the  capital 
as  defined  by  this  memorandum  is,  and 
then  each  shareholder  is  liable  to  the 
amount  not  paid  up,  including  what,  if 
anything,  he  has. had  returned.  The  con- 
sequence must  be  this — that  the  capital,  as 
mentioned  in  the  memorandum,  cannot  be 
diverted  to  any  purpose  other  than  the 
purposes  and  objects  mentioned,  cannot 
be  taken  away  by  those  who  have  the 
management  of  the  company  (by  employ- 
ing it  for  those  purposes  by  which  it  may 
be  lost)  from  that  which  is  the  fund  to 
which  ci'editors  have  to  look.  Then  what 
one  has  to  consider  is,  whether  the  pro- 
vision in  these  articles  which  provides  for 
taking  away  part  of  that  which  is  de- 
scribed as  capital  can  vary  the  general  rule 
on  any  reasonable  ground,  so  that  you 
can  say  here,  "  Notwithstanding  what 
ni.iy  be  the  general  rule,  this  capital  fund 
can  be  so  applied.*'  Now  the  argument, 
as  I  nndersUind  it,  is  this  :  Here  we  have 
two  classes  of  shares  mentioned,  A  and  B 
shares;  that  necessarily  requires  some 
exi^anaUon ;  and  then,  for  the  purpose  of 
controlling  what  would  othenvLse  be  the 
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oifect  of  the  memorandum  of  association, 
wo  must  look  to  tho  articles  which  define 
what  the  A  and  B  shares  are.  In  my 
opinion  that  cannot  prevail.  If  there 
were  here  that  which  shewed  that  the  B 
capital  was  not  to  be  capital  in  the  or- 
dinary sense  (as  a  fund  applicable  towards 
the  business  of  tho  company  as  defined  in 
the  memorandum  of  association),  but  that 
it  was  to  be  (what  here  it  is  clearly)  a  gua- 
rantee fimd,  the  matter  would  stand  very 
difierently;  but  no  one  from  the  mere 
statement  that  they  were  A  and  B  shares 
would  expect  anything  else  than  that  there 
was  some  differeiice  as  regards  priority 
as  between  the  shareholders,  and  would 
treat  both  classes  of  shareholders  as  holding 
capital  in  the  company.  But  here  we  find 
something  very  difierent.  I  think  Mr. 
Macnaghten  stated  truly  that  here  really 
these  B  shares  were  not  capital  to  be  em- 
ployed in  the  ordinai-y  way  in  carrying  on 
the  business,  but  were  a  guarantee  fund 
for  the  purpose  of  securing  that  share- 
holders who  should  come  into  this  com- 
pany should  be  secured  their  dividends,  at 
least  while  the  company  was  being  formed. 
If  the  articles  alter  or  vary  that  which 
would  be  the  result  of  the  memorandum 
as  it  stands,  can  they  be  allowed  to  do  so  ? 
In  my  opinion  they  cannot.  A  special 
resolution  cannot  alter  the  memorandum 
in  any  way.  There  is  an  expreas  pro- 
vision in  section  12  of  the  Act  of  1862, 
that  the  memorandum  of  association  shall 
not  be  altei*ed  in  such  a  matter  as  this, 
and  (subject  to  the  questions  whether 
lights  given  to  any  class  of  shareholders 
may  be  taken  away  by  a  special  resolu- 
tion if  they  ai-o  given  by  the  articles),  in 
my  opinion,  the  articles -Can  no  more  alter 
that  which  is  provided  for  in  the  memo-* 
randum  (if  that  which  is  provided  for  is 
recjiiired  to  be  provided  for  by  the  Act 
of  Parliament)  than  a  special  resolution 
can.  The  matter  is  very  different  where 
a  memorandum  introduces  (which  is  very 
seldoin  the  case)  that  which  the  Act  of 
Parliament  does  not  require  should  be 
thei-o  stated.  The  Act  of  Parliament 
itself  says  that  tho  memorandum  as  de- 
fining certain  objects  shall  not  be  altered 
except  as  specified  in  clause  12  of  the 
A  ct  of  Parliament.  But  there  undoubtedly 
one  is  met  by  some  observations,  especially 
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of  the  Master  of  the  Holls,  which  might 
seem  to  militate  against  that.  There  ai-e 
two  cases  which  have  been  referred 
to — one  decided  by  the  Master  of  the 
Rolls  when  sitting  in  the  Rolls  Court, 
which  of  course  would  not  be  binding 
upon  uSy  and  the  other  decided  by  him 
when  sitting  here  in  the  Court  of  Appeal. 
The  decision  in  the  case  of  Harrison  v.  TJie 
Mexican  Railway  Company  (10)  really 
does  not  in  any  way  affect  what  I  have 
been  laying  down  as  what  in  my  opinion 
is  the  law,  because  the  matter  there  being 
dealt  with  was  the  mere  question  of  the 
dividends  payable  to  the  shareholders,  not 
the  fund  out  of  which  they  were  to  be  paid, 
and  that  is  a  matter  which  the  Act  of 
Parliament  does  not  require  in  any  way 
to  be  dealt  with  in  the  memorandum  of 
association,  and  it  was  not  dealt  with 
there.  But  there  is  one  expression  of  the 
Master  of  the  Rolls  in  giving  judgment 
which  was  much  relied  upon,  and  which 
does  give  rise  to  some  little  difficulty.  He 
says, ''  If  the  memorandum  of  association 
is  silent  upon  the  subject  of  the  terms  of 
the  original  contract  under  which  the  com- 
pany was  formed,  then  there  is  an  implied 
condition  that  all  the  holders  of  shares 
are  entitled  to  rank  equally  as  regards 
dividends  without  any  preference  or 
priority  between  themselves ;  but  if  it 
does  clearly  appear  upon  the  articles  that 
that  was  not  the  meaning  of  the  original 
contract,  then  there  is  no  such  implicition 
of  law  as  to  the  meaning  of  the  memo- 
nindum  of  association,  that  implication 
being  rebutted  by  the  cleiir  terms  of  the 
contcm]K)raneous  instrument."  Now  there, 
no  doubt,  he  was  referring  to  and  deal- 
ing with  matters  which  the  Act  of  P.ir- 
liament  does  not  itiquirc  to  be  stated  in 
the  memora'ndum.  But  really  it  is  not 
any  implication  upon  the  construction  of 
the  memorandum,  having  regard  to  the 
Act  of  Parliament  from  which  the  equality 
of  the  shareholders  as  regards  dividends 
arises,  but  it  is.  an  implication  which 
the  law  raises  as  between  partners 
unless  their  contraict  has  provided  the 
contrary.  But  here,  in  my  opinion,  the 
memorandum  of  association  being  required 
to  state  its  objects,  and  being  required 
to  state  the  capital  of  the  company  with 
which  those  objects  are  to  be  carried  into 


effect,,  there  is  on  the  Act  of  Parli&menti 
and  from  the  memorandum  itself  (not  from 
the  mere  position  in  which  the  partieB  are 
put  as  partners),  an  implication  both  that 
the  capital  is  not  to  be  applied  to  any  other 
purpose,  and  that  it  is  not  to  be  withdrawn^ 
even  although  it  is  not  to  be  applied  to  any 
other  business.  I  think  a  little  verbal 
alteration  is  perhaps  necessary  as  regards 
that  observation  of  the  Master  of  the 
Rolls.  In  the  other  case,  he  himself  in 
his  judgment  in  Anderson! 8  Case  (1)  ex- 
pressly corrects  it,  because  he  says,  "  I  am 
now  speaking  of  those  portions  of  the 
memorandum  of  association  which  the  Act 
of  Parliament  requires  to  be  stated  in  the 
memorandum.  Something  might  be  said 
upon  that  question ;  but  all  the  Act  of 
Parliament  requires  to  be  stated  ia  the 
amount  of  capital  for  which  the  company 
is  propased  to  be  registered  divided  into 
shares  of  a  fixed  amount.  It  does  not  pre- 
vent your  stating  that  the  shares  are  to  be 
paid  for  pai*tially  in  money  and  partially 
in  property,  or  even  partially  in  property 
and  partially  in  remuneration  of  servuseB." 
So  that  he  confines  his  observatigns  as  to 
the  pur})oses  for  which  the  articles  can  be 
looked  to,  to  those  objects  which  are  not 
required  by  the  Act  of  Parliament  to  be 
stated  in  the  memorandum  of  association. 
But  with  regard  to  the  purposes  which  the 
Act  does  require  to  be  stated  in  the  memo- 
randum, in  my  opinion  the  articles  cannot 
be  referred  to  for  the  purpose  of  modifying 
or  qualifying  the  conditions  of  the  memo- 
randum— which  is  the  charter  upon  which 
the  company  is  formed,  its  act  of  incorpo- 
ration, that  which  is  to  regulate  its  objects, 
and  what  its  capital  is  to  be,  and  to  fix 
that  capitil  as  that  which  is  to  be  applied 
for  those  objects,  and  not  to  be  withdrawn 
so  as  to  prejudice  the  creditors  who  look  to 
the  capital  for  their  safety  and  payment. 
That  being  so,  I  think  there  is  but  one 
other  c.vse  to  which  I  need  refer,  that  of 
In  re  The  Dronfield  Coai  Compcmy  (11), 
whicli  was  l)efore  this  Court.  That  was 
a  very  different  case.  Here,  as  I  have 
pointed  out,  all  the  fund  arising  from  the 
B  shares  may  go,  as  regards  the  articles^ 
for  the'  purpose,  and  the  sole  purpose,  of 
paying  the  dividends  on  the  A  shares.  It 
may  be  entirely  exhausted;  and  there  is^ 
in  my  opinion,  on  the  articles  aa  they 
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stand,  a  trust  which  would  enable  the  A 
shareholders,  if  article  8  is  valid,  to  claim 
payment,  without  any  discretion  on  the 
part  of  the  directors,  of  the  dividend  of 
1^7^  per  cent.,  if  there  was  nothing  else  to 
pay  them,  until  the  whole  of  this  fund  was 
exhausted.  As  to  whether  it  can  be  varied 
by  a  special  resolution,  I  give  no  opinion 
at  the  present  moment,  as  it  is  not  before 
us.  Here  we  are  dealing  with  it  as  it 
stands,  and  that  is  the  result  and  effect  of 
the  very  words  of  article  8.  In  re  The 
Drcnfidd  Coal  Company  (11)  was  this: 
There  was  a  discretionary  power  to  expend 
the  capital  of  the  company  in  buying 
shares.  It  was  decided,  I  think,  in  the 
Cknirt  below  upon  two  grounds — that  that 
was  enabling  the  company  to  traffic  in 
d>»«8,  Which  was  to  engage  in  a  new  buai- 
nesSyand  also  that  it  was  a  reduction  of 
ci^tal.  The  Court  of  Appeal  came  to  a 
contrary  decision  upon  those  points;  and 
tliis  matter  which  we  have  now  to  consider 
does  not  seem  to  have  been  much  considered. 
I  need  not  go  into  the  question  of  reduction 
of  capital,  because  that  case  dealt  with  the 
redaction  of  capital  as  regards  the  Acts  of 
1867  and  1877 ;  but  there  it  was  certainly 
a  mode  to  enable  the  directors  in  their  dis- 
cretion to  apply  money  (instead  of  resorting 
to  forfeiture)  to  get  rid  of  shareholders 
who  caused  difficulty,  or  the  better  to 
manage  the  internal  arrangements  of  the 
company ;  and  in  that  case,  as  it  had  been 
naed  for  that  purpose,  and  reasonably  used 
— ^not  used  as  the  means  of  a  cloak  to  dimi- 
nish, the  capital — and  the  shares  were  not 
in  any  way  cancelled  or  put  an  end  to,  but 
wcfe  reiasuable,  we  were  of  opinion  that 
that  was  an  article  which  did  give  the 
power  to  the  directors  which  they  exercised, 
and  that  the  person  whose  shares  they 
bought  was  not  to  be  considered  as  still  a 
shareholder,  on  the  ground  that  the  direc- 
tors had  no  power  to  enter  into  a  bargain 
with  .him.     In  my  opinion,  therefore,  the 

K*  lintiff  is  entitled  to  the  injunction  which 
asks,  on  the  ground  that  this  article  is 
infiust  a  contradiction  of  the  memorandum 
in  one  of  those  matters  which  the  Act 
of  Parliament  requires  the  memorandum 
to  state,  and  that  the  article,  in  attempting 
what  it  did  attempt,  was  ultra  vires,  and 
oonld  not  in  any  way  add  to  or  vary  the 
memorandam  of  association. 
Vol.  52.— Cuaxc. 
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BowEN,  L.J. — I  have  arrived  at  the  same 
conclusion  without  any  doubt  at  all,  but 
not  without  some  regret,  because  in  the 
present  case  the  effect  of  our  decision  is  to 
prevent  this  company  from  doing  that 
which  everybody  no  doubt  wishes  it  to  do, 
or  at  all  events  that  upon  the  expectation  of 
which  everybody  has  subscribed  his  money. 
I  agree  with  Mr.  Macnaghten  that,  under 
such  circumstances,  the  only  real  and  go- 
verning question  is,  whether  what  is  sought 
to  be  done  has  been  in  fact  prohibited  by 
the  Legislature.  It  seems  to  me,  upon  the 
best  conclusion  I  can  come  to  upon  the 
matter,  that  the  Legislature  has  prohibited 
what  the  directors  in  this  company  seek  to 
do,  and  that  they  accordingly  must  be  re- 
strained by  the  Court  from  doing  it.  The 
prohibition  which,  I  think,  bars  the  way  to 
the  carrying  out  of  this  scheme  is  that 
which  is  contained  in  section  12  of  the 
Companies  Act  of  1862,  which  prevents 
companies  from  making  alterations  in  the 
conditions  contained  in  the  memorandum 
of  association.  It  is  said  by  those  who 
seek  to  restiuLn  the  company  that  the 
article  of  association  to  which  reference 
has  been  made  is  in  fiict  an  alteration  of 
the  conditions  contained  in  the  memoran- 
dum of  association.  Now  it  is  not  neces- 
sary, in  the  year  1882,  to  point  out  the 
significant  distinctions  that  obtain  between 
the  memorandum  of  association  and  the 
articles  of  association.  A  company  which 
registers  itself  under  the  sections  of  the 
Act  of  1862,  which  deals  with  companies 
limited  by  shares,  can  only  obtain  vitality 
by  complying  exactly  with  the  conditions 
which  the  Legislature  makes.  It  has  no 
sort  of  power  outside  that  which  the  Act 
of  Parliament  gives  it.  The  Act  of  Parlia- 
ment has  prescribed  in  the  first  place  with 
regard  to  such  companies,  that,  although 
they  may  have,  subject  to  certiin  excep- 
tions, power  to  decide  on  their  own 
internal  regulations,  there  shall  be  certain 
fixed  conditions  by  which  they  are  lim- 
ited as  regards  the  outside  world.  Now, 
in  the  first  place,  a  company  which  is 
limited  by  shares  must  in  its  memorandum, 
according  to  section  8,  set  forth  the  objects 
for  which  the  proposed  company  is  to  be 
established,  and  also  the  amount  of  capital 
with  which  the  company  proposes  to  be 
registered  divided  into  shares  of  a  certain 

2  B 


Vol.  52.] 


MICHAELMAS  1882  to  MICHAELMAS  1^. 


187 


Ouinnett  v.  Zand  Corporation  of  Ireland,  Ajfp, 


that  the  Court  may  tarn  to  those  articles  to 
Bee  whether  thej  cannot  supplement,  so  to 
speak,  the  memorandum  of  association,  and 
for  this  particular  purpose  read  with  it  the 
articles  of  association.     Now  with  regard 
to  that  I  desire  to  say  one  word  only,  as 
to  how  far  it  seems  to  me  the  articles  of 
associatioa  may  be  looked  at   and   read 
together  with  the  memorandum  of  asso- 
ciation.    I  do  not  agree  that  the  5th  sub- 
section of  the  present   memorandum  of 
association  gives  any  indication  that  the 
articles  of  association  are  to  be  looked  to. 
I  think  it  would  be  finding  far  more  than 
there  is  in  sub-section  5  of  the  memoran- 
dum, if  one  were  to  extract  that  meaning 
from  it.     There  is  an  essential  difference 
between  the    memorandum  and  the  ar- 
ticles.    The   memorandum  contains  the 
fundamental  conditions  upon  which  alone 
the  company  is  allowed  to  be  incorporated, 
or  to  carry  on  its  incorporated   bnsineas. 
They  are  provisions  introduced  for  the 
benefit  of  the  creditors  and  the  outside 
public,  as  well  as  the  shareholders.     The 
articles  of  association  are  the  internal  re- 
gulations of  the  company.     How  can  you 
say  that  in  all  cases  you  have  a  right  to 
€X>nstrue  together  the  fundamental  condi- 
tions of  the  charter  .of  incorporation  of 
the  company  with  its  internal  regulations  1 
Harrison  v.  The  Mexican  Railway  Com- 
pany (10)  was  cited  as  shewing  that  the 
Master  of  the  Eolls  was  willing  to  read 
the   two  together;    but    the  distinction 
which  Mr.  Buckley  points  out  is  obvious, 
that  in  that  case  the  matter  involved  was 
a   matter  with  which  the  creditors  had 
no   concern  whatever,   and  the  criticism 
may  be,  so  far  as  concerns  the  creditors, 
*!  You  ought  to  look  to  the  memorandum." 
Whether  it  is  necessary  now  to  put  the 
proposition  in  that  hro&d  shape  may  be 
perhaps  even  questionable  ;  but  certain  it 
is  that,  for  anything  which  the  Act  says 
shall  be  in  the  memorandum,  you  must 
look  to  the  memorandum  alone.     If  the 
liegislature  has  said  that  one  instrument  is 
to  foe  dominant,  you  cannot  turn  to  another 
instrument  and  read  it  in  order  to  modify 
the  provisions  of  that  instrument  to  which 
the  Legislature  has  given  the  all-important 
position.    But  Mr.  Macnnghten  goes  on  to 
tmj  in  his  argument  that  it  is  really  only 


by  an  accident,  so  to  speak,  of  legislation, 
by  reason  of  the  presence  of  the  Act  of 
1862,  section  38,  that  the  directors  of  the 
company  are  prevented  at  all  from  de- 
voting capital  to  the  payment  of  a  divi- 
dend.    He  says  that  he  can  conceive  cases 
in  which  it  would  be  perfectly  lawful  to 
apply  capital  for  the  purposes  of  dividend, 
and  that  if  you  take  the  Companies  Act, 
1862,  and  observe  the  provisions  of  that 
Act,  and  observe  also  the  provisions  of 
the  present  Act,  and  see  that  the  com- 
pany is  entitled  to  modify  any  of  the  inter- 
nal regulations  contained  in  Table  A  at 
the  end  of  the  Act,  and  then  turn  to 
Table  A,  you  find  that  in  Table  A  there 
is  an  express  provision  (which   he  says 
may  be    modified  under  the  Act,  if  the 
company    desire   it)   that  the    dividends 
are  not  to  be  paid  out  of  the  capital. 
From  that,  argues  Mr.  Macnaghten,  it  is 
not  a  fundamental  condition,  so  to  speak, 
of  the  Act,  or  a  fundamental  condition  of 
the  incorporation  of  the  company,  that  it 
shall    not  pay  dividends  out  of  capital ; 
but  it  arises  from  the  statutory  legislation 
under  section  38,  so  far  as  section  38  would 
affect  the  case.     He  says  that  he  could 
conceive  cases  in  which  the  thing  might 
be  lawful.     It  is  always,  it  seems  to  me, 
unwise  for  a  Judge  to  pronounce  an  opi- 
nion  about  cases  outside  the  particular 
area  which  is  under  discussion.    In  answer 
to   Mr.   Macnaghten's  suggestion,   I  can 
only  reply  thus,  that  I  have  not  at  this 
moment  present  to  my  miud  any  case  in 
which  it  might  be  lawful ;  but,  of  course,  I 
should  be  very  sorry  to  assert  the  negative. 
I  do  not  know  at  the  pi*esent  moment  of 
any  case  in  which  the  payment  of  a  dividend 
out  of  capital  would  be  justifiable, except  in 
the  very  remote  and  unlikely  contingency 
of  the   memorandum  of  association  pro- 
viding that  that  should  be  done.     If  any 
memorandum  of  association  is  ever  drawn 
in  that  shape  (of  which  I  doubt  the  pro- 
bability) it  will  be  time  to  consider  how  far 
that  enables  the  company  to  do  it.     Mr. 
Macnaghten  has  also    pointed   out   with 
great  force   that  there  is  a  considerable 
difficulty  in  supposing  this  to  fall  under 
the  class  of  cases  which  deal  with  reduction 
of  capital.     He  says  that  this  is  not  a  case 
of  reduction  of  capital  at  all.     I  do  not 
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put  it  as  a  case  of  reduction  of  capital,  but 
it  is  a  withdrawal  of  capital  if  anything. 
Keduction  of  capital  may  mean  reduction 
of  nominal  capital — veiy  likely  it  does. 
In  In  re  The  Dronfield  Silkatone  CocU 
Company  (11)  the  Court  appear  so  to 
have  read  the  Act.  But  in  this  case  it  is 
objectionable,  not  on  the  ground  that  this 
is  a  reduction  of  capital,  but  is  a  with- 
drawal of  capital  from  the  objects  for 
which  the  company  was  incorporated  to 
carry  on  its  business ;  and  if  it  might  be 
done  in  this  case,  I  think  one  might  defy 
the  ins^enuity  of  the  counsel  for  the  appel- 
lants to  point  out  where  is  the  limit  and 
when  it  will  ever  be  that  in  any  case  a 
company  may  not  do  it.  That  being  my 
view  of  the  law,  let  mo  for  one  moment 
consider  what  these  articles  propose  to  do. 
They  propose  to  take  a  portion  of  the 
capital  paid  up  in  respect  of  the  B  shares, 
and  to  apply  it  to  the  payment  of  dividend 
in  respect  of  the  A  shares.  Is  that  an  object 
of  the  company )  I  think  Mr.  Macnaghten, 
if  I  may  respectfully  say  so,  falls  into  a 
fallacy  when  he  supposes  that  this  is  the 
question  we  have  to  decide.  It  may  be 
that  that  application  of  the  capital  of  the 
B  shares  could  not  be  such  an  object  of 
the  company  as  could  be  stated  conve- 
niently in  the  memorandum  of  association ; 
but  that  does  not  seem  to  me  to  get  rid  of 
the  diflGlculty.  The  question  is,  not  whether 
this  application  of  the  fund  is  an  object  of 
the  company  which  is  not  stated  in  the 
memorandum,  but  rather  whether  it  is  not 
a  misapplication  of  the  capital  to  some- 
thing which  is  not  an  object  stated  in  the 
memorandum.  That  is  a  difierent  question 
altogether.  How  can  this  possibly  be  said 
to  be  an  application  of  the  capital  to  an 
object  of  the  company  ]  The  real  object  is 
by  means  of  this  expenditure  of  the  B 
capital  to  float  the  company,  and  to  make 
the  A  shares  shai'es  which  \vill  be  readily 
taken  by  the  public. 

Not  a  word  that  I  am  saying  could  by 
any  ingenuity  be  construed  into  anything 
like  a  censure  on  the  gentlemen  who  con- 
duct the  business  of  this  company,  or  as  a 
doubt  upon  the  good  faith  and  honour  with 
which  they  have  acted  from  first  to  last; 
that  does  not  really  require  vindication  on 
my  part.  But,  for  all  that,  what  they  are 
doing  when  they  propose  to  apply  money 


in  this  way-is  not  to  carry  on  the  bnaineaB 
of  the  company,  but  to  offer  an  inoentiTe 
to  persons  to  subscribe  money  with  which 
to  carry  on  the  business  of  the  company. 
It  is  not  carrying  on  the  business  of  the 
company,  it  is  providing  a  bait  in  order  to 
induce  people  to  form  the  company  to  cany 
on  the  business.     But,  if  it  is  not  an  appli- 
cation of  the  money  to  the  objects  of  the 
company  direct,  is  it  incidental  to  the  ob- 
jects, or  conducive  to  the  objects,  or  what 
might  reasonably  be  thought  so  t  Mr.  Mac- 
naghten has  put  the  case  of  advertisements. 
That  seems  to  me  to  be  wholly  different. 
Every  tradesman  who  does  his  bnsineas  on 
business  principles  advertises,  and  eveiy 
company  which  proposes  to  obtain  sub- 
scribers for  its  capital  advertises.   If  adver- 
tisements are  issued  in  the  ordinary  way  of 
the  business  of  a  company  it  seems  to  me 
that  they  are  incidental  to  canying  out  the 
objects  of  the  company ;  but  there  is  a  limit 
to  the  ix)wers  of  the  directors  to  spend  the 
money  of  the  company  in  attracting  share- 
holders.    Suppose  we  were  to  disengage 
ourselves  from  the  atmosphere  of  respecta- 
bility and  honour  in  which  this  company 
lives  and  moves,  and  to  take  the  case,  not 
of  the  Land  Corporation  of  Ireland,  but  of 
some  silver  mine  in  a  distant  part  of  the 
world,  which  is  put  forward  with  a  flourish 
of  trumpets,  the  silver  of  which,  however, 
exists  probably  only  in  the  imagination  of 
entliusiasts.     I  should  like  to  know  what 
the  public  would  have  a  right  to  say,  if, 
although  they  found  that  in  the  memo- 
randum of  association  there  was  no  pro- 
vision for  applying  the  capital  of  one  por- 
tion of  the  shares  to  the  payment  of  divi- 
dends upon  the  other  portion,  nevertheless 
in  the  articles  of  association  such  a  supple- 
mentary provision  had  been  introduced. 
I  cannot  see  how  one  could  possibly  hold 
that  the  present  appellants  were  entitled 
to  do  what  they  seek  to  do,  without,  so  to 
speak,  enabling  every  adventurers'  com- 
]>any — yes,  and  every  dishonest  companj, 
or  company  managed  by  dishonest  diiectora 
— to  drive  a  coach-and-four  through  the 
Act  of  Parliament   I  deeply  regret  having 
to  come  to  this  conclusion,  because  these 
gentlemen   are   managing  an  honourable 
business  and  wish  to  do  so  in  their  own 
way ;  but  the  Act  of  Parliament  is  plain, 
and  I  think  they  cannot  do  what  they  seek 
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to  do  without  flying  in  the  &ce  of  that  Act 
of  Parliament. 

Appeal  dismissed  with  costs. 
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MABSH  V,  EARL  GRANVILLE. 


VeTidor  and  Purchaser — Condition  of 
Side — Misleading  Condition, 

A  condition  of  sale  provided  that  the 
eommenoement  of  title  should  be  an  in- 
denture  which  was  a  conveyance  not  for 
value  of  real  and  leasehold  property  on 
trust  for  the  donor  for  life  and  then  for 
sale^  with  po%Der  for  the  donor  to  revoke 
the  trusts : — Held,  tliat  the  condition  was 
misleading  by  reason  of  its  not  stating  the 
nature  of  the  deed. 

The  trustees  of  the  will  of  Mathew  H. 
Manh  contracted  with  Earl  Granville  for 
the  sale  to  him  of  certain  freehold  and 
leasehold  property.  One  of  the  conditions 
of  sale  provided — "  The  titles  will  com- 
mence" ....  "and  as  to  the  freehold 
portion  of  the  estate,  with  an  indenture 
dated  the  18th  day  of  October,  1845, 
and  made  between  Henry  Gawler  of  the 
one  part  and  the  Reverend  Francis  John 
Courtenay  and  Edward  Harrison  of  the 
other  part.  The  earlier  titles,  whether 
appearing  by  recital,  covenant  for  produc- 
tion or  otherwise,  or  not  appearing  at  all, 
and  the  lessee's  title  to  the  leasehold 
premises,  shall  not  be  investigated  or 
objected  to." 

The  indenture  of  1845  was  a  statutory 
release  by  which  Henry  Gawler  conveyed 
inter  aUa  the  freeholds,  the  subject  of  the 
present  contract,  to  the  Rev.  F.  J. 
Courtenay  and  E.  Harrison  as  trustees. 
The  deed  comprised  some  leasehold  pro- 
perty. The  consideration  for  the  con- 
veyance was  expressed  to  be  10^.;  the 
tmsts  declared  were  for  Henry  Gawler  for 
lifej  and  after  his  death  on  trust  to  sell  and 


hold  the  proceeds  of  the  sale  and  the  rents 
and  profits  in  the  meanwhile  on  the  trusts 
declared  by  a  deed  of  even  date.  And  it 
was  provided  that  the  said  Henry  Gawler 
might  by  deed  revoke  the  trusts  and 
declare  fresh  trusts  of  the  property. 

Henry  Gawler  died  in  1852.  The 
trustees  of  the  indenture  of  1845  in  1858 
conveyed  the  property  to  Mathew  Henry 
Marsh,  by  a  deed  which  recited  that 
they  were  selling  in  execution  of  the 
trust  of  the  deed  of  1845.  A  requisition 
was  made  on  the  part  of  the  purchaser 
that  "the  conveyance  of  the  18th  of 
•October,  1845,  is  in  part  a  settlement  on 
the  grantor,  in  part  a  voluntary  conveyance 
to  trustees  for  sale  with  trust  of  the  sale 
moneys  declared  by  a  contemporaneous 
deed,  and  it  contains  a  power  to  the 
grantor  to  revoke  the  trusts,  which  would 
include  the  trust  for  sale.  Such  a  deed  is 
not  a  good  root  of  title,  and  a  good  forty 
years*  title  must  be  deduced." 

This  was  a  summons  by  the  vendors 
under  the  Vendors  and  Purchasers  Act, 
1874,  to  determine  whether  Earl  Gran- 
ville was  entitled  to  insist  on  that  and 
another  requisition. 

Oiffardy  Q.C.,  and  Smart,  for  the  sum- 
mons.— The  deed  of  1845  was  not  a  volun- 
tary conveyance,  because  it  comprised  lease- 
holds, and  the  obligations  to  perform  the 
covenants  were  sufficient  consideration — 
Frice  v.  Jenkiris  (I) — to  take  it  out  of  the 
statute  of  Elizabeth.  Supposing,  how- 
ever, the  deed  were  voidable,  it  never  had 
been  avoided ;  and  a  recital  to  that  effect 
contained  in  a  deed  of  1858  ia,  under  the 
Vendors  {\nd  Purchasers  Act,  to  be  taken 
as  conclusive  on  that  point.  Such  a  deed 
would  form  a  good  root  of  a  forty  years' 
title — Preston  on  Abstracts  (2)  and  Hayes 
on  Conveyancing  (3);  and  there  is  no  reason 
why  if  a  shorter  title  is  stipulated  for  it 
should  not  equally  form  a  good  root  of 
title.  Had  the  exact  nature  of  the  deed 
been  specified  there  would  have  been 
nothing  to  deter  an  intending  vendor  from 
his  purpose.  Therefore  the  condition  was 
in  no  way  misleading. 

(1)  46  Law  J.  Rep.  Chanc.  805 ;   Law  Rep. 
5  Ch.  D.  619. 

(2)  P.  9. 

(3)  203  w  (191). 
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CooksoUy  Q.C.y  and  W.  E.  MozUy,  for 
the  respondent. — The  question  is  to  be 
tried  in  the  same  way  as  in  an  action  for 
specific  performance — In  re  Jiurroughs 
(4) — where  it  is  sought  to  force  a  title  on 
an  unwilling  liurchaser,  which  the  Court 
will  not  do  where  there  is  a  misleading 
condition.  Considerable  doubt  has  been 
thrown  on  the  catfje  of  Price  v.  Jenkins  (1) 
and  In  re  liidler;  Ridler  v.  Ridler  (5). 
The  question  is  not,  however,  really  whe- 
ther the  deed  was  voidable,  but  whether 
the  true  nature  of  it  ought  not  to  have 
been  disclosed,  whether  the  nature  of  the 
deed  was  not  a  fact  that  might  fairly 
influence  an  intending  purchaser  if  he  had 
known  it ;  if  so  it  clearly  ought  to  have 
been  particularised — Preston  on  Abstracts 
(2),  Dart  on  Vetidors  and  Purcliasers  (6), 
Bythewood  and  Jarman*s  Conveyancing 
(7)  and  In  re  Banister  (8). 

Giffard,  Q,C,^  replied. 

Fry,  J. — The  question  which  arises  is 
this  :  Is  the  description  given  of  the  in- 
dentiu*e  of  1845  in  the  condition  of  sale 
sufficient  to  enable  the  vendors  to  force 
the  title  upon  Earl  Granville  without 
shewing  a  forty  years*  title?  I  would 
observe  that  the  form  of  requisition  and 
the  form  of  summons  to  some  extent  sug- 
gest that  if  the  condition  is  not  binding 
the  purchaser  is  entitled  to  a  forty  years' 
title.  That  is  not  in  my  view  strictly 
correct.  Tlie  right  of  the  pui-chascr  is  to 
revoke  or  to  rescind  the  sale,  or  to  refuse 
to  comi)lete ;  but  he  may  refuse  to  complete 
subject  to  the  condition  which  he  may 
impose — namely,  tliat  he  will  complete  if 
the  forty  years*  title  bo  shewn..  That  Ls 
his  option,  and  not  his  right,  if  the  vendor 
declines  to  disclose  it. — that  is  to  say,  he  has 
no  right  to  call  for  the  foHy  years'  title. 
The  principle  applicable  to  the  decision  of 
the  question  ap^^ears  to  me  to  be  not  in 
dispute.  According  to  the  view  I  take,  a 
vendor  who  desires  to  limit  the  rights  of  a 
purcha.<?er  must  do  so  by  explicit  and  plain 

(4)  46  Law  J.  IJop.  Chano.  52S;  Law  Rep  5 
Cli.  D.  C04. 

(r>)  Law  Hop.  22  Oh.  D.  74. 

(6)  6th  ed.,  p.  152. 

(7)  Vol.  vii.  p.  350. 

(,8)  48  Law  J.  Rep.  Chano.  837;  Law  Rep.  12 
Ch,  D.  131. 


conditions;  and  he  must  tell  the  tmih^and 
all  the  truth,  relevant  to  the  matter  in 
hand.     Now  the  reasons  for  that  are  two- 
fold.     In  the  first  place,  as  I  have  ob- 
served on  a  former  occasiony  the  Taodor 
knows  the  condition  of  the  title  and  the 
purchaser  does  not,  and  that  puts  apoa 
him  the  burden  of  being  very  explieit  in 
liis  description.      In  the  next  plaoe  the 
descriptions  in  the  contract  or  oonditioDS 
of  sale  are  the  only  materials  whidi  the 
purchaser  has  for  deliberating  upon  befeie 
he  enters  into  the  purchase.     He  knows 
as  much  as  is  told  him  and  no  moE6y  and 
therefore  he  ought  to  be  put  into  posooB 
sion  of  everything,  so  far  as  it  is  tonohed 
upon  by  the  conditions  of  sale,* which  is 
likely  to  influence  his  mind  in  determining 
whether  he  will  buy  or  no.      Now  the 
deed  of  1845  is  a  peculiar  one  in  this 
sense — it  is  not  an  ordinary  settlement^  it 
is  not  an  ordinary  conveyance  upon  assle^ 
but  it  was  a  deed,  if  not  voluntary,  for  oon- 
sideration  only  because  certain  leaseholds 
were  included  in  it;  and  under  the  doctrine 
of  Price  v.  Jenkins  ( 1 )  that  may  prevent  its 
being  treated  as  absolutely  a  voluntary 
conveyance.     But  subject  to  that  it  was 
voluntary,  it  contains  an  express  power  of 
revoking  the  trusts  of  the  indenture.    It 
was,  therefore,  not  a  dealing  between  par- 
ties at  arms'  length ;  it  was  in  substance, 
though  not  perhaps  actually  in  form,  for 
the  most  pai*t  a  voluntary  conveyance.    It 
wiis  ca^mble  of  revocation  under  the  power, 
and  it  was  possibly,  according  to  what  I 
am  told  has  been  the  intimation  and  ex- 
pi*easion  of  opinion  by  some  Judges  since 
Price  V.  Jenkins  (1),  revocable  under  the 
statute  of  Elizabeth.      It  appears  to  me 
that    placed    the  burden  on   the   vendor 
of  disclosing  something  more  than  he  did. 
]  f  e  merely  stated  that  it  was  an  indenture 
of  that  kind.     I  think  he  ought  to  have 
intimalcvl  the  general  nature  of  the  instru- 
ment;   1  think  so  because  it  is  evident 
that  a  person  contemplating  purchasing 
would  be  more  or  less  influenced  by  the 
nature  of  that  instrument.     If  it  had  been 
a  dealing  between  })ei*sons  at  arms'  length, 
there  would  have  been  more  security  in 
taking  the  sliort  title  than  there  would  be 
under  the  circumstances  of  this  case. 

Then  it  is  contended  by  the  learned 
counsel  for  the  vendors  that  under  the 
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particular  drcamstanoes  of  the  case  the 
matter  became  immaterial,  because  it  is 
said  that  the  recital  in  the  deed  of  1858 
precludes  the  purchaser  from  raising  the 
question  as  to  the  revocation,  and  that 
therefore  it  is  just  as  good  as  any  other 
ocmveyance.  But  that  very  circumstance 
shews  very  strongly  that  the  purchaser 
ought  to  have  been  in  possession  of  the 
Cm^  in  order  that  he  might  know  whether 
he  would  submit  to  be  bound  by  such 
a  recital  if  it  should  appear. 

[His  Lordship,  after  deciding  against 
the  purchaser  on  the  other  requisition, 
proceeded:] 

It  must  be  plainly  understood  that 
what  I  declare  is  this,  not  that  the  earl  is 
entitlad  to  the  forty  years'  title,  but  that 
joa  cannot  compel  him  to  complete  unless 
yon  yield  to  his  requisition  with  regard  to 
the  forty  years'  title,  and  that  had  better 
be  included  in  the  declaration. 


Solicitors— A.  J.  Murray,  agent  for  Macdonalcl 
9l  Halden,  Salisbary,  for  the  vendor;  R.  M.  6c 
F.  Lowe,  for  the  purchaser. 
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Benetpohle  Lecue  —Covenant/or  Renewal 
— Condiiions  Precedent — Comjjliance  vnlh 
Condiiions. 

A  kage/or  twenty-one  years ^  granted  in 
pwrtuamoe  of  covenants  for  renewal^  con- 
tainod  a  covenant  by  the  lessors  thai  they 
would  ^^from  time  to  time  before  llie  ex- 
piration of  the  term  tliereby  granted,  wlien- 
ever  thereunto  required  by  the  lessees,  and 
upon  receiving  from  them  "  a  fine  of  1 ,000/., 
yrofU  to  the  lessees  a  new  lease,  tJie  lessees 
txeeuiing  a  counterpart,  and  paying  tJis 
txperue  of  the  lease  and  counterpart,  and 
paying  to  the  lessors  **on  tlie  execution 
tksrticf  respective^/  "  a  fine    of  1,000/.  ; 
and  every  stuJi  new    lease   was  to  con- 
tain  a  covenant  for  renetcal,  '*it  being  t/ie 
intention  of  the  parties  that  the  lease  should 
he  renewable  for  ever  at  the  option  of  the 


lessees,  in  pursuance  of  the  covenant  in  the 
lease" 

The  lease  also  contained  a  covenant  by 
the  lessees  that  if  they  should  not  "  bejore 
the  expiration  of  the  term  avail  themselves 
of  the  option  of  requiring  a  new  lease, 
and  on  the  execution  of  the  new  lease 
pay  the  fim  of  1,000/.,"  then  the  lessees 
would,  previous  to  the  expiration  of  the 
term,  perform  certain  works  upon  tJie  de- 
mised premises,  so  as  al  the  expiration  of  the 
term  to  render  up  a  good  dwelling  Jumse: — 

Held,  thcU  the  payment  of  t/ie  fi/ne  and 
the  eocecution  of  t/ie  new  lease  before  the 
expiralioii  of  the  existing  term  were  not 
conditions  precedent  to  the  lessees^  right  to 
a  renewal,  but  tliat  a  requisition  by  tlie 
lessees  within  tJie  term  was  a  condition 
precedent,  and  tJuU  a  letter  from  Uie 
secretary  of  a  company  and  o^*  trustees 
of  a  gtuirantee  fund,  such  company  and 
trustees  being  tfie  persons  interested  in  the 
lease,  loritten  to  one  of  several  ti'ustees  of 
one  moiety  of  the  freehold  being  also  tenant 
for  life  of  the  other  moiety,  was  a  sufficient 
complia/nce  with  this  condition  to  entitle 
the  lessees  to  renewal, 

Lennon  v.  Napper  (2  Sch.  k  Lef.  682) 
considered,  and  not  followed. 

Action. 

By  a  lease  of  the  29th  of  September, 
1818,  Thomas  Garle  demised  to  G.  A. 
Robinson  and  three  other  persons,  as 
trustees  for  the  Globe  Insurance  Company, 
in  consideration  of  a  fine  of  1,000/.,  a 
messuage  and  premises,  formerly  called  the 
Royal  Point,  on  the  south  side  of  ComhiU 
in  the  city  of  London,  for  twenty-one  years 
from  the  24th  of  June,  1818,  at  a  yearly 
rent  of  100/.  The  lease  contained  a  lessors' 
covenant  for  renewal,  identical,  except  in 
some  immaterial  details,  with  that  con- 
tained in  the  lease  of  1860  stated  below, 
and  a  lessees'  covenant  to  restore  the  pre- 
mises as  a  dwelling-house  before  the  ex- 
piration of  the  term. 

Thomas  Garle  died  in  1832,  and  by  a 
lease  dated  the  20th  of  June,  1839,  but 
executed  (as  the  plaintiffs  in  the  action 
alleged)  after  the  24th  of  June,  the  pre- 
viously demised  premises  were  demised  by 
Thomas  Garle,  the  son  of  Thomas  Garle 
the  elder,  to  H.  Rowles  and  three  other 
persons  (four  of  the  directors  and  trustees 
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of  the  Globe  Insurance  Company),  in  con- 
sideration of  a  fine  of  1,000^.  in  pursuance 
of  the  covenant  of  renewal,  for  a  further 
term  of  twenty-one  years,  from  the  24th 
of  June,  1839,  at  the  same  yearly  rent  as 
before.  The  lease  contained  similar  cove- 
nants to  those  in  the  former  lease. 

Thomas  Garle,  the  son,  died  in  1856, 
and  by  a  lease  dated  the  24th  of  June, 
1860,  but  executed  (as  the  plaintiffs  al- 
leged) on  the  17th  of  September,  1860, 
the  persons  entitled  under  the  will  of 
Thomas  Garle  the  elder,  after  the  death 
of  Thomas  Garle  the  son,  to  the  freehold 
of  the  demised  premises,  demised  the  same 
premises  to  J.  E.  Johnson  and  three  other 
persons  (directors  and  trustees  of  the 
Globe  Insurance  Company),  in  considera- 
tion of  a  fine  of  1,000/.,  and  in  pursuance 
of  the  covenant  for  renewal  in  the  lease  of 
1839,  for  twenty-one  years,  from  the  24th 
of  June,  1860,  at  the  same  yearly  rent  as 
before. 

The  lease  contained  a  covenant  by  the 
lessors  that  they  would  from  time  to  time, 
before  the  expiration  of  the  term  thereby 
granted,  and  also  at  any  time  before  the 
expiration  of  every  succeeding  term  to  ]>o 
granted  by  every  renewed  lease,  whenever 
thereunto  required  by  the  lessees,  or  other 
tlie  persons  for  the  time  being  possessed 
of  the  interest  in  the  term  thereby  granted, 
or  in  every  succeeding  term  to  be  gi-anted 
by  every  such  renewed  lease,  and  upon 
receiving  from  them  the  fine  thereinafter 
mentioned,  gnmt  to  the  lessees,  or  other 
the  persons  for  the  time  being  possessed  of 
the  interest  in  the  term  thereby  giiinted, 
or  in  such  succeeding  term  as  aforesiiid,  or 
to  such  other  persons  as  they  should  direct 
and  appoint,  a  new  lease  of  the  demised 
premises  for  a  further  term  of  twenty-one 
years,  to  commence  from  the  expiration  of 
the  t<3rm  thereby  granted,  or  of  other  the 
term  which  should  for  the  time  being  have 
been  last  granted  in  piu^uaiice  of  this 
covenant,  but  subject  to  the  same  yearly 
rent,  lessees*  covenants,  tfec.  :  the  lessees  for 
the  time  being  executing  a  counterpart  of 
every  such  renewed  lease  for  the  time 
being,  and  paying  the  whole  expense  of 
such  renewed  lease  and  coimterpart,  and 
paying  also  to  the  lessors,  their,  his  or  her 
heirs  or  assigns,  on  the  execution  thereof 
respectively   a  fine  of   1,000/.      And  in 


every  such  renewed  lease  should  be  con- 
tained a  lessors'  covenant  to  xenew  the 
said  lease  from  time  to  time  at  or  b^ore 
the  end  of  every  twenty-one  yeara,  upon 
the  request  of  the  lessees,  and  upon  ze- 
ceiving  a  like  fine  of  1,000^.  upon  eadi 
such  renewal,  such  respective  leases  to  be 
at  the  same  rent  and  to  contain  the  same 
covenants  as  in  the  present  lease,  indading 
the  covenant  or  covenants  for  renewal,  ift 
being  the  intention  of  the  parties  that  the 
pi-e-sent  lease  should  be  renewable  for  ever 
at  the  option  of  the  lessees,  their  execnton, 
administrators  or  assigns,  in  pursoanoe  of 
the  covenant  in  the  lease  of  1818. 

The  lease  also  contained  a  lessees'  oove- 
nant  that  if  they,  or  other  the  persons 
possessed  for  the  time  being  of  the  interest 
in  the  term  thereby  granted^  should  not 
before  the  expiration  of  the  term  avail 
themselves  of  the  option  of  requiring  a  new 
lease,  or  should  not  accept  such  new  lease 
and  execute  a  counterpart  thereof,  and  pay 
the  whole  expense  of  such  new  lease  and 
counterpart,  and  on  the  execution  of  the 
new  lease  pay  the  fine  of  1,000/.,  then  the 
lessees  would,  previous  to  the  expiration 
of  the  term  thereby  granted,  perform  cer- 
tain specified  works  on  the  demised  pre- 
mises,  so  as  at  the  expiration  of  the 
term  thereby  granted  to  render  up  a  sub- 
stantial family  dwelling-house. 

At  the  end  of  the  year  1862  the  busi- 
ness of  the  Globe  Insurance  X^ompany  wss 
ti*ansferred  to  the  Liverpool  and  L^don 
Insurance  Company  (which  afterwards 
acquired  by  Act  of  Parliament  the  name  of 
the  Liver2K>ol  and  London  and  Globe  Insu- 
rance Company),  and  by  the  amalgamation 
agreement  it  was  provided  that  stock  of 
the  Liverpool  and  London  Company  should 
l>e  issued  to  shareholders  in  the  Globe 
Company  in  lieu  of  their  shares,  and 
holders  of  such  stock  so  issued  should  be 
given  an  option  of  exchanging  it  for  a 
perpetual  annuity,  and  that  investments 
and  securities  to  the  value  of  1,000,000^ 
should  be  transfeired  to  the  five  trostees 
of  a  guarantee  fund  (aft-erwards  commonly 
known  as  the  IVlillion  Fund),  who  were 
to  hold  the  same,  on  trust,  in  the  first 
place  to  ensure  the  payment  by  the  com- 
pany of  the  perpetual  annuities;  and, 
subject  to  that  primary  trust,  in  trust  for 
the  company  as  part  of  their  general  assets 
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and  revenue.  This  arrangement  was  after- 
wards sanctioned  by  Act  of  Parliament. 

In  1865  the  leasehold  interest  in  the 
demised  premises  was  assigned  to  the  trus- 
tees of  the  Million  Fund  as  part  of  their 
investments. 

In  the  year  1881  the  freehold  interest 
in  the  demised  premises  was  vested,  as  to 
one  undivided  moiety,  in  Louisa  Garle, 
George  Smith  and  Edward  Y.  Thompson, 
as  trustees  and  joint  tenants;  and  as  to 
the  other  undivided  moiqty,  in  Qeorge 
Smith  for  life,  with  remainder  to  his  wife 
Mary  Ann  Smith  for  life,  with  remainder 
to  the  same  three  trustees  and  joint  tenants 
as  the  other  moiety. 

On  the  23rd  of  tfune,  1881,  do  steps  had 
been  taken  by  the  directors  of  the  insurance 
company  or  the  trustees  of  the  MillionFund 
to  obtain  a  renewal  of  the  lease,  though  in 
Marcb^  1880,  and  May,  1881,  informal 
oommanications  on  the  subject  had  taken 
place  between  some  of  the  trustees  and 
their  secretary ;  but  on  that  day  George 
Smith,  one  of  the  freeholders  above-men- 
tioned, wrote  to  the  directors  of  the  com- 
pany,  calling  their  attention  to  the  fact 
that  the  lease  would  expire  next  day ;  and 
on  the  same  day  Mr.  A.  Hendricks,  who 
was  the  secretary  both  of  the  company 
and  of  the  trustees,  replied  to  Mr.  Smith 
in  a  letter,  in  which  he  stated  that  "  ac- 
knowledging receipt  of  your  letter  of  this 
date,  I  have  to  state  that  the  dii*ectors  are 
of  course  prepared  to  renew  the  lease." 
Mr.  Smith  wrote  again'  next  day  saying, 
that  as  the  lease  had  been  allowed  to  ex- 
pire withoutcompliance  with  the  conditions 
of  renewal,  he  must  take  his  solicitors' 
ad  vice.  Further  correspondence  ensued, 
and  the  freeholders  ultimately  refused  to 
grant  a  renewed  lease.  It  appeared  tliat 
Mra.  Louisa  Gkurle  had  no  knowledge  of  the 
correspondence  between  Mr.  Smith  and 
Mr.  Hendricks  till  after  the  24th  of  June. 

On  the  20th  of  August,  1881,  Sir  C. 
Nidiolson  and  the  four  other  trustees  of 
the  Million  Fund  (of  whom  two  were  also 
directors  of  the  company)  brought  the 
present  action  against  Mr.  and  Mrs. 
Smith  and  the  former's  co-tnn^tees,  alleg. 
ing  that  they  had  done  all  that  was  neces- 
saiy  to  entitle  them  to  a  renewal  of  the 
ksse,  and  claiming  specific  performance  of 
the  renewal  cov^iant  in  the  lease  of  1860. 
Vol.  62;— Chakc. 


This  was  the  hearing  of  the  action  with 
witnesses. 

JDavey,  Q*C,,  Kingdonsnid  WoUten/hohne, 
for  the  plaintiffs. — The  contention  which 
is  to  be  raised  on  behalf  of  the  defendants 
is,  that  the  plaintiffs  have  lost  their  right 
to  insist  on  a  renewal  of  the  lease  by  not 
having,  before  the  expiration  of  the  term, 
paid  the  1,000Z.  fine  and  executed  the  new 
lease.  But  neither  of  those  matters  is 
made  a  condition  precedent  by  the  cove- 
nant. The  covenant  is  favourable  to  the 
lessees,  giving  them  a  light  to  call  for 
renewal  at  any  time  during  the  period  of 
the  lease,  even  before  its  expiration.  There 
is  no  condition  precedent  at  all;  it  was  not 
even  necessary  for  the  lessees  to  declare 
during  the  term  their  intention  of  exer. 
cising  their  option  ot  renewal.  It  was 
the  duty  of  the  lessors  to  offer  a  new  lease 
for  execution — WerUworth  v.  Wentworth 
(1),  Lawaon  v.  Widdrington  (2),  6  Peters- 
dorjBTs  Abr,  (3)  and  Bothy' a  Case  (4). 

Leases  for  years  are  different  fix)m  leases 
for  lives,  as  in  the  former  case  payment  of 
interest  is  a  sufficient  compensation  for 
overstepping  the  time,  while  in  the  latter 
case  a  life  must  be  put  in  within  the  time, 
so  that  the  lessor  may  have  the  chance  of 
its  dropping — McAlpine  v.  Swift  (5)  and 
TJie  City  of  London  v.  Mil  ford  (6). 

The  essence  of  the  contract  is  to  graut  a 
new  lease  if  desired,  with  an  option  to  the 
lessees  to  give  it  up ;  and  even  if  a  request 
for  renewal  is  necessary,  it  Ls  nota  condition 
precedent  —  llawstonie  v.  Bentley  (7), 
Harries  v.  Bryant  (8),  Finch  v.  Under- 
wood (9)  and  Bastin  v.  JiidweU  (10). 

The  request  not  being  a  condition  pre- 
cedent, equity  will  relieve  against  any 
consequences  of  delay  in  its  being  made, 
if  there  has  been  any — Lennon  v.  Napper 
(11),  which  has  been  adopted  in  England 

(1)  Styles,  242. 

(2)  1  Lev.  85;  T.  llaym.  61. 

(3)  Suh  roc.  *  Conditions/  05. 

(4)  6  Co.  Uep.  306. 

(5)  1  Ball  &  B.  285. 

(6)  14  Ves.  41-58. 

(7)  4  Bro.  C.C.  415. 

(8)  4  Russ.  89. 

(9)  45  Law  J.  Rep.  Chanc.  522 ;  Law  Rep. 
2  Ch.  D.  310. 

(10)  Law  Bep.  18  Ch.  D.  238. 
(U)  2  Sch.  &  Lef.  682. 
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A'ir/ni/iiitn  v.  Smith. 

HithfrlH  V.  ///rn/  (1-),  AfnxwrJl  V,  Ward 
(KM,  Til/r,/  V.  'riioinag  (14)  und  il/fcw  v. 

If  llin  wohIh  of  the  covoiiant  do  not 
iliNtiiii'tly  miikn  tlio  vaiioiiH  ixx|uiroiuents 
I'oikditioiiH  prtMUMlontthoy  will  bo  construod 
itKiiiii'<t  (lit)  t*(>v«iiJiiit<>i*H— tliat  in,  oa  qot 
til  lit  IK  HO     AV/wr//  V.  Jvn90i«e  (IG). 

Tlio  foiitiiiiiod  i)OM»k>MHioii  of  tlie  premiscK 
liy  tlin  lt*MMtHm  iifU'i*  tlit«  t'xpiitition  of  the 
liMi-.(*  of  ISiiO  wiiN  a  siilUcitMit  intimation 
nf  thtMi*  inUMitioii  (o  iviicw  to  entitle  thorn 
III  M|Nviru*  |MTfi»i'in!nuM«  of  tho  tnivtMiant  for 
ifiH'Wiil  hoirrfi  V.  ihtn  (17),  J/*7/*  v. 
tfiif/wooJ  (18)  aiitl  /Vv  (»/i  iX/nr.  /Vr/'.  (PJ). 

If  tht«ro  wiiM  a  ntHVHsity  for  a  dotiniU' 
rii|iii*s(,  thai  iuhmI  not  1h'  in  writing,  nor 
within  any  |MU'(ionlar  timo  Maxtrrll  v. 
li'iri'i/  (IM).  lint  if  it  nuiMt  havo  Ih^cu  in 
writing,  (Iumi  tho  lottt'r  writlon  by  Mr. 
lltMuliioks  on  tho  'Jiltnl  of  Juno  was  a 
Nodioiont  AvriUon  ix>|tii«st,  and  was  matlo 
in  tinu*.  Tho  dinvtors  w»»ix»  tho  ct'ituh 
%fti:-  tru^t  of  (ho  tnistiN's.  Mihjtvt  to  tho 
\\v\or  annnitic'^.  JUid  llondrirks  wjis  siviv- 
tar\    (o  Imth    Uhlio"*      Atisfin    v.    'i\nrin,j 

//«,;»;•;*,  (.^(\,  and  WnifKsii  HiMtrkt.iS, 
t'lM*  ( ho  drtondants.  Thort*  woiv  xwo  ivn- 
dtdons  |M^\H\lrn(  whit'li  (hi«  i^laintitTs  woiv 
KMO^d  lo  ^vifonn  IvtoixMho  oxpimtion  s^f 
Uu*  old  t«-nu.  \\  \\w\  ^xoiv  to  U»  on:i(Ii\l 
to  a  )vno>ft.tl  u.iuu'U.  i\i>it«  ivivmont  of 
tho  tluo  .  and.Mwnd'x.  a*'t«;\l  oxivnu^^n  of 
iho  uo\^  Kmm\  V\mo  Is  of  il;o  orv^o'.uv  of 
tl»o  *Nxuti;ut  •'V..-.S  \ .  ;*'..•••;  <  v-^^'  •'  " '" 
i,V.j  ;  k.s,  %  \.    1/. .".'.   .  v*.*^.  '*   >..   .  V.  t '.».'.".  ..< 

h   \x.i>  fov   tV.«*  lOvMV^   lo  j*ivjv*i\*  :":;o 
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now  loaAc,  and  tender  it  in  time  for  it  to  be 
executed  in  time — Stephens  y.  De  Medina 
(24). 

Even  if  it  should  be  held  that  actual 
execution  of  the  lease  before  the  end  of 
the  term  was  not  necessary,  at  all  events 
it  was  necessary  for  a  proper  written  re- 
quest to  be  made  and  the  fine  paid  befon 
then,  and  timo  was  made  of  the  essence— 
Frt/  on  S])€c.  Per/.  (25)  and  Baieman  v. 
Miirrat/  (-C). 

When  timo.  is  of  the  essence  of  the 
contnict,  and  it  Ls  not  a  question  of  penalty 
or  foifeituiv,  but  one  of  privilege,  the 
(.■ourt  will  not  I'elieve  against  the  oonae- 
tjuenoos  of  tho  lessee's  own  neglect — Lord 
liituthufh  V.  Melton  (22),  Brooke  v.  Garrod 
(27),  ireston  v.  CoUins  (23),  J/VncA  v. 
/  'mlenrooil  (9)  and  T/tompson  v.  Hudmm 

(-•'*)•  .     .     . 

Tho  notice  had  to  be  given  in  strict 
acoimlanoe  with  the  terms  of  the  oovenut, 
by  tho  iH'rsoim  entitled  to  the  benefit  of 
tho  i\>nowal,  to  the  jiersons  entitled  to  the 
ivvoi-sion  in  tho  land — Joy  v.  Birth  (29). 

Tho  letter  written  by  Hendricks  was 
not  written  to  all  the  lessors,  bat  only  to 
one  of  thorn,  and  it  was  therefore  bad  as 
a  notice  -  />if=  v.  Watkin*  (30). 

It  was  also  liad.  as  not  being  written  on 
Ivlu^lf  of  tho  trustees*  but  on  behalf  of  the 
iUuvtor<.  who  are  not  the  same  persom^ 

Ai;'.f  v.  ♦     :.V.f-.Vi:>l  J. 

Monvver.  it  w.is  vTitten  bv  Hendricks 

\\ . : ! . o : i:    a !  .y  ex onc^s   previous  anthontv 

r.\  !■.:  oi!hti-  l*xiy  :  and  without  sndi  M' 

:'..  •:::)  l.o  tviiM  r.."i  ai*t  in  such  a  mattBf 

>    t:-.:*-    I'.-:   v.   ^Wirl'^rs   (32)  and  Thi 

«'-;•■   i  ,>:.\\  i^  B-:n^p.i  Building 
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plainti£b  an  indtilgence,  they  must  pay 
the  costs  of  obtaining  it. 
WoUtenholme^  in  reply. 

Pearson,  J. — I  am  much  indebted  to 
counsel  for  their  arguments  in  this  x;ase. 
The  question  is  a  question  whether  the 
plaintiflk  are,  or  are  not,  entitled  to  have 
a  renewal  of  a  lease  of  certain  valuable 
premises  in  Comhilly  to  a  renewal  of  which 
ihey  are  entitled  if  they  have  exercised  the 
option  which  was  given  them  under  the 
lease  imder  which  they  hold  the  premises. 
The  whole  question  really  and  truly  de- 
pends upon  the  construction  of  the  cove- 
nant, to  renew,  which  is  at  present  to  be 
found  in  the  lease  of  1860,  which  was  the 
second  renewal  of  the  lease  of  1818,  and 
which  expired  on  the  24th  of  June,  1881. 
[His  Lordship  read  the  covenants  in 
the  lease  and  stated  the  facts  as  above, 
and  continued :] 

Now  it  is  said  on  the  part  of  the  plain- 
ttflb  that,  assuming  that  they  gave  no 
notice  before  the  24th  of  June — assuming, 
that  is,  that  the  notice  given  by  Mr.  ITen- 
dricks  was  an  insufficient  and  invalid 
notice— nevertheless  they  are  entitled  to 
renewal  of  the  lease,  because,  they  say,  fii*st 
of  ally  that  the  words  '*  whenever  thereunto 
required"  do  not  constitute  a  condition 
precedent,  that  it  was  not  necessary  to 
th^obtMning  a  new  lease  that  they  should 
have  made  any  request  befoi*e  the  24th  of 
June,  and  that,  even  if  it  was  necessary 
that  they  should  have  made  a  request  be- 
fore the  24th  of  June,  nevertheless,  if  the 
lesaors  were  to  bring  an  action  of  ejectment 
after  the  24th  of  June,  it  would  be  a 
sufficient  answer  to  that  action  to  say — 
'' although  we  made  no  request  before  the 
24th  of  June,  we  are  perfectly  willing  to 
a4X3ept  a  lease  now,  and  you  must  therefore 
g^rant  ns  a  lease  now,  and  all  that  you 
can  claim  from  us  is  this — that,  intismuch 
as  there  has  been  a  delay  in  ixiying  the 
premium  of  1,000/.,  we  must  pay  interest 
upon  that  sum  from  the  time  when  it 
ought  to  have  been  paid ; "  and  they  say 
that  this  Court  is  entitled  to  extend  the 
time  for  making  the  requisition,  even  if  a 
requisition  was  necessary,  upon  the  ground 
that  the  Court  can  do  perfect  justice  be- 
tween the  parties  by  requiring  them  to  pay 
interest  upon  the  1,000/.  from  the  time 
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when  they  ought  to  have  paid  it.  They 
say  that  the  substance  of  the  whole  agree- 
ment is  this — ^that  thei'e  was  to  be  a 
l>erpetual  lease  of  the  land  in  question, 
subject  to  this,  that  at  the  end  of  every 
twenty-one  years  there  was  to  be  a  payment 
of  a  fine  of  1 ,000^. ;  and  that  being  the  sub- 
stance, the  Court  would  not  insist  (where 
there  has  been  no  misconduct  on  their 
part,  and  where  there  has  been  no  in- 
tentional delay,  where  there  has  been  no 
playing  fast  and  loose  with  the  bargain) 
upon  that  requisition,  or  the  absence  of 
it,  as  fatal  to  their  right  to  renewal,  but 
would  treat  the  covenant  as  giving  them  a 
right  to  have  a  i-enewed  lease  upon  pay- 
ment of.  the  1,000^.  now  and  the  interest. 

On  the  other  hand,  it  is  said  that,  if  you 
read  this  covenant  properly,  there  wei-e 
two  things  that  were  absolutely  necessary 
to  the  plaintifis*  obtaining  a  renewal  of  the 
lease.  The  first  was  that  there  should  be 
a  request  for  a  renewal  before  the  expiry 
of  the  term  ;  and  the  second  was  that  the 
1,000^.  should  also  have  been  paid  before 
the  twenty-one  years'  term  ^ijranted  by  the 
lease  of  1860  came  to  an  end. 

I  do  not  agree  with  either  of  the  pai*ties 
upon  the  construction  of  the  lease.  I  cer- 
tainly do  not  agree  with  what  the  defen- 
dants say,  th^t  there  is  anjrthing  whatever 
in  this  agreement  that  could  requii-e  the 
payment  of  the  1,000/.  before  the  expiiy  of 
the  twenty-one  years'  lease.  On  the  con- 
trary, I  think  it  very  plain  that  thei-e  is  no 
stipulation  of  that  kind.  There  is  a  most 
complete  distinction  made  between  the  re- 
quisitfon,  assuming  the  requisition  to  be 
necessaiy  before  the  expiry  of  the  term, 
and  the  payment  of  the  1,000/.,  because, 
adopting  the  argument  of  the  defendants 
that  the  requisition  was  to  be  made  duiing 
the  continuance  of  the  twenty-one  years, 
the  stipulation  with  regard  to  the  payment 
of  the  1,000/.  is,  that  it  is  to  be  paid  on 
the  execution  of  the  lease,  and  I  think  I 
should  be  making  the  agreement  between 
them  simply  a  vex«atious  agreement  if  I  were 
to  say  that  it  was  absolutely  necessary  that 
the  lease  should  be  engrossed  and  executed 
before  the  expiration  of  the  term  of  twenty- 
one  years.  I  find  it  most  distinctly  stated, 
in  the  first  place,  that  the  requisition, 
giving  it  the  strict  construction  which  the 
defendants  put  upon  it,  is  to  be  made  at 
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any  time  before  the  expiration  of  the 
lease ;  and  further,  that  there  is  to  be  a 
covenant  in  every  renewed  lease  that  the 
lessors  will  renew  at  the  expiration  of  the 
twenty-one  years'  term  thereby  granted. 
If  they  renew  at  the  expiration  of  the 
twenty-one  years'  term,  then,  looking  to  the 
clause  which  says  that  the  1,000Z.  is  to  be 
paid  "  on  the  execution  "  of  the  new  lease, 
it  seems  to  me  impossible  to  hold  that  the 
1,000/.  is  to  be  paid  l)efore  the  previous  lease 
has  actually  come  to  an  end.  I  think  the 
intention  of  both  parties  was  that  at  the 
expiration  of  the  lease,  if  not  before,  but 
at  all  events  at  the  expiration  of  the  lease, 
there  was,  at  the  option  of  the  lessees,  to 
be  a  new  lease  granted,  and  that  whenever 
the  document  had  been  prepired  and  came 
to  be  executed,  the  payment  of  the  1,000/. 
was  to  be  made  eo  histantu  Tliis  is 
further  confirmed  by  the  other  covenant, 
which  provides  that,  if  the  lessees  shall  not 
avail  themselves  of  the  option  (which  can- 
not be  decided  until  the  expiry  of  the  lease), 
or  if,  having  availed  themselves  of  the 
option,  they  shall  not  pay  the  1,000/. 
(which  cannot  be  ascertained  until  the  lease 
is  tendered  to  them  for  execution,  and  they 
then  refuse  to  pay  the  1,000/.),  then  certain 
events  are  to  follow — that  is  to  say,  the 
lessees  are  then  to  be  bound  fo  restore  the 
house  into  a  dwelling-house.  I  therefore 
dismiss  altogether  from  my  considei*ation 
that  requirement  upon  which  the  defen- 
dants relied — namely,  that  the  1,000/. 
ought  to  have  been  paid  before  the  expira- 
tion of  the  term. 

There  rotaains  the  more  serious  question, 
whether  or  not  the  requisition  for  the  new 
lease  was  not  to  be  made,  and  must  not,  in 
order  to  be  properly  made,  have  lx?en  made 
within  the  term  of  twenty-one  years.  Now, 
in  Mr.  Davey's  opening,  which  was,  like  his 
usual  arguments,  very  clear  and  very  able, 
Mr.  Davey  pressed  me  very  strongly  with  an 
authority  which  is  certainly  more  like  this 
case  in  many  respects  than  any  other  case 
— hamely,  the  case  of  Lennon  v.  Napper 
(11),  which  contains  a  great  deal  of  what  was 
certain  to  be  and  is  extremely  valuable  as 
coming  from  Lord  Kedesdale.  In  the  passage 
from  which  Mr.  Davey  read  to  me,  Ix)rd 
Kedesdale,  speaking  of  a  case  which  related 
to  a  renewal  of  a  lease,  says  this  (p.  G85) : 
"  The  meaning  of  the  parties  to  these  con- 


tracts is  to  secure  a  oontinaanoe  of  the 
tenure,  and  rent,  and  payment  of  the  fines, 
and  to  prevent  a  conversion  of  the  tenure^ 
by  enjoyment  without  renewal,  into  a  fee 
farm;  for,  notwithstanding  the  pavmeat 
of  rent,  if  there  was  to  be  no  renewal  from 
time  to  time,  the  presumption  of  a  fee  fium 
would  arise ;  and  where  the  covenant  for ' 
renewal  is  upon  a  peppercorn  fine,  which  is 
often  the  ease,  the  preservation  <^  the 
tenure,  and  of  the  remedies  for  the  lenty 
must  be  the  only  object."     Then  Lord 
Kedesdale,  stating  with  very  great  aoca- 
racy  the  doctrines  of  this  Court  with  regard 
to  contracts  of  sale,  applies  to  the  case  of 
a  i-enewal  of  a  lease  the  same  equity  which 
the   Coiurt  is  in  the    habit  of  applying 
daily  to  contracts  for  sale,  and  says  that, 
where  the  Court  sees  that  the  substance  of 
a  contract  is  the  payment  of  money,  the 
Coui-t  will  not  allow  the  contract  to  be 
avoided  simply  because  there  has  been  a 
delay  in  the  pa}'ment  of  purchase-money, 
seeing  that  the  delay  can  be  folly  com- 
pensated for  by  the  payment  of  interost 
But  looking  at  the  case  of  Lennon  v.  Nap* 
per  (11),  I  am  of  opinion  that  that  pasaue 
which  I  have  read  must  be  held  to  apply 
to- the  practice  of  the  Court  in  Ireland  wiUi 
regard  to  the  renewal  of  leases,  a  practiee 
which,  at  the  time  when  Lord  Kedesdale 
delivered    his    judgment,    had    been,    I 
think  I  am  not  wrong  in  stating,  so  wild  - 
that  the  Legislature   thought  it  right  to 
restrain  it  by  an  Act  of  Parliament,  whicb 
was  professedly  passed  for  the  purpose  of 
f>tating  under  what  circumstances    onl^ 
leases  might  be  renewed,  and  in  fact, 
far  as  I  understand  it,  limiting  the 
which  the  IrLsh  Couit  of  Chancery 
exercised  formerly  of  granting  indiscrimi- 
nately renewals  of  leases,  when  the 
within  which  they  ought  properly  to 
been  i-enewed  had  laj)sed.     I  do  not 
I  should    be  justified   in  importing  thai 
practice  or  founding  my  practice  upon  th< 
statement  of  Lord  Kedesdale  in  that  case 
more  especially  when   I  find  in  anothei 
case  in  the  year  1807,  decided  by 
Eldop,  and  to  which  Mr.  Davey  also 
feiTed  me — The  CUy  of  London  v.  Miif^,  ^   ^ 
(6)— Lord  Eldon  says  (p.   58),  "  I  shal^^ 
not  notice  the  cases  farther  than  by  ob-^ 
serving  that  there  is  a  great  distinctioi*- 
between  this  and  the  cases  upon  leases  for* 
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lives,  and  that  where  there  has  been 
de£Etult  of  this  kind  in  making  a  request, 
unless  it  has  been  excused  by  circum- 
stances, there  is  no  authority  for  decreeing  ' 
a  specific  performance."  I  confess  that, 
looking  to  this  document,  looking  to  what 
was  the  manifest  intention  of  the  parties, 
namely,  that  if  the  lessees  desired  it  there 
should  be  a  renewal  of  the  lease,  I  should 
be  exceedingly  willing,  if  I  thought  I  had 
the  power,  to  adopt  Lord  Eedesdale's  view. 
I  think  that  in  a  case  where,  as  in  the 
present  case,  there  had  been  a  manifest 
slip  with  regard  to  giving  notice  for  re- 
newal of  the  lease,  where  the  intention  of 
hath  parties  was  that  upon  payment  of  a 
fine  of  1,000^  the  lease  should  be  continued 
in  perpetuity,  I  should  be  only  doing 
justice  to  the  parties  in  saying,  if  I  were 
justified  in  so  doing,  that  the  proper  con- 
struction of  the  lease  was  that  if,  even 
afterthe  expiration  of  the  lease,  within  any 
reasonable  time  (there  being  no  misconduct 
in  the  lessees,  tnere  being  no  attempt  on 
their  part  to  do  anything  that  was  tricky 
or  treaXdierous)  they  agreed  to  accept  the 
lease,  they  ought  to  have  the  right  to  do 
it.  But  I  do  not  feel  myself  justified  by 
what  I  beUeve  to  have  been  ^e  practice 
and  the  decisions  of  this  Court  to  adopt 
Lord  Redesdale's  views.  I  think  I  am 
bound,  therefore,  to  hold  that  it  was 
necessary,  under  the  covenant  in  this 
lease,  that  there  should  be  a  request  made, 
that  the  option  of  the  lessees  should  be 
exercised,  during  the  continuance  of  the 
lease,  and  upon  this  groimd — that  I 
think  .that,  according  to  the  doctrine  in 
this  country,  the  lessor  was  entitled  at  the 
expiration  of  the  lease,  at  the  moment 
when  the  lease  expired,  to  know  whether 
be  had  a  tenant  or  whether  he  must  look 
out  for  a  tenant. 

But  it  is  further  argued  on  the  part  of 
the  plaintifik  that  there  has  been  a  sufficient 
notice  given.  Now  the  notice  which  was 
given  was  this — On  the  23rd  of  June,  1881 , 
the  day  before  the  lease  expired,  Mr.  Smith 
wrote  this  letter  to  the  directors  of  the 
Globe  Insurance  Company — "  As  one  of 
the  joint  owners  with  Mrs.  Jjouisa  Garlc 
of  property  in  Comhill,  for  which  you  pay 
a  rent  of  100/.  a  year,  I  think  it  right  to 
call  your  attention  to  the  fact  that  the 
lease  expires  to-morrow."    On  the  same 


day  that  letter  was  answered  by  Mr.  Hen- 
dricks in  these  terms — "  Acknowledging 
the  receipt  of  your  letter  of  this  date,  I 
have  to  state  that  the  directors  are  of 
course  prepared  to  renew  the  lease."  It 
is  said  on  the  one  hand  that  that  is  a 
proper  notice.  It  is  said  on  the  other 
hand  that  the  notice  is  insufficient.  It  is 
said  it  is  insufficient  for  this  reason — in 
the  first  place,  that  Mr.  Hendricks  had  no 
authority  to  write  the  letter ;  in  the  second 
place,  that  the  letter  was  not  Sjent  to  the 
persons  to  whom  notice  ought  to  have 
been  given.  Mr.  George  Smith  was  tenant 
for  life  of  one  moiety,  he  was  co-trustee 
with  two  other  persons  of  the  other 
moiety.  It  is  said  "you  ought  to  have 
given  notice  to  all  the  persons  who  are 
interested,  and  you  ought  to  have  given 
notice  by  some  person  who  was  duly  au- 
thorised "  (as  I  understand  the  argument), 
by  a  resolution  of  the  trustees  of  the  fund 
certainly,  possibly  also  by  a  resolution  of 
the  directors,  that  the  lease  was  to  be 
renewed,  for  otherwise  Mr.  Hendricks  had 
really  no  authority,  and  the  letter  was 
simply  the  letter  of  an  outsider,  having 
no  authority  whatever  to  write  it. 

Now  the  lease  was  undoubtedly  held 
in  the  names  of  the  trustees  of  the 
Million  Fund,  and  by  the  trustees  of  the 
Million  Fund  as  a  security  for  the  an- 
nuities charged  on  that  fund  ;  but  it  was 
by  way  of  indemnity  only.  There  was  no 
right  in  them  to  apply  any  part  of  the  in- 
terest of  that  million  of  money  unless  the 
company  made  default  in  paying  the  an- 
nuities, and  until  default  was  made  the 
fund,  with  all  (he  income  of  it,  was  to  go  to 
the  company  itself.  I  consider,  therefore, 
that  the  persons  who  are  really  and  truly 
mainly  interested  in  this  fund  are  the 
Globe  Company  themselves.  It  was  a  part 
of  their  assets,  simply  subject  to  a  special 
indemnity  in  favour  of  the  annuitants  who 
had  taken  six  per  cent,  annuities.  But 
whether  the  company,  or  whether  the 
trustees,  were  the  persons  who  ought  to 
have  given  notice,  Mr.  Hendricks  united  in 
himself  the  offices  of  secretary  to  them  both. 
From  the  evidence  which  has  been  given 
before  me,  I  consider  that  it  wa.s  a  part  of 
his  duties,  as  secretary  for  both  bodies,  to 
look  after  the  investments,  to  take  wire 
that  all  that  was  proper  to  be  done  with 
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regard  to  Ihoso  investments  was  done,  and 
that,  amongst  other  things,  it  would  un- 
doubtedly have  been  his  duty,  if  he  had  no 
instructions  at  all,  to  bring  before  the 
dii-ectors  and  trustees  the  fjUling  in  of  this 
lease,  and  the  necessity  there  was  for  their 
declaring  an  option  if  they  wished  to  have 
a  renewal  of  the  lease.  I  consider,  there- 
fore, that  it  was  a  part  of  the  duty  of 
Mr.  Hendricks  to  give  duo  notice  before 
the  lease  expired  that  the  trustees  and 
directors  both  wished  the  lease  to  be  re- 
newed, and  I  consider  that  Mr.  Hendricks 
was  therefore  acting  as  he  was  bound 
to  act,  only  i-ather  later  than  I  think  he 
was  bound  to  act,  in  giving  this  notice. 

Then  it  is  said  that  notice  was  not  given 
to  the  pi-oper  ijerson.  It  was  given  to  Mr. 
Smith,  who  united  in  himself  the  chamcter 
of  tenant-for-life  of  one  moioty,  and  of 
trustee,  not  only  of  the  other  moiety,  but 
also  of  the  moioty  of  which  he  .was  tenant- 
for  4ifo,  subject  to  his  own  tenancy  for 
life.  It  is  said  that  that  is  not  a  suffi- 
cient notice.  I  have  not  yet  l)oen  informed 
distinctly  by  the  counsel  for  the  defendants 
to  whom  the  notice  ought  to  have  been 
given ;  but,  at  all  events,  they  seem  to  argiie 
this — that  it  should  have  been  given  to 
Mr.  Thompson  and  Mrs.  Garle,  who  wei-o 
the  other  trustees,  as  well  as  to  Mr. 
Smith.  I  have  come  to  the  conclusion 
that  notice  to  one  of  the  trustees  was  per- 
fectly sufficient,  and  that,  inasmuch  as  Mr. 
Smith  was  one  of  the  trustee*^,  the  notice 
given  )>y  Mr.  Hendricks  was  a  i-oquisition 
given  within  the  time  within  wliich  the 
notice  was  neccssaty,  and  that,  conse- 
quently, the  plaintiffs  are  entitled  to  that 
for  which  they  ask.  Some  trifling  oljser- 
vation  was  made  upon  the  form  of  Mr. 
Hendncks*  letter.  1  do  not  tliink  any 
form  was  necessary.  No  requisition  in 
writing  is  required  by  the  covenant.  The 
lease  is  to  1)C  a  lease  which  is  to  l>e  rcneweii 
in  perpetuity,  at  the  option  of  the  lessees. 
I  think  the  option  of  the  lessees,  and  their 
desire  to  romain  tenants,  were  stsited  faiily 
and  broadly  upon  the  letter,  not  the  less 
so  because,  even  in  the  lease  of  1860,  the 
lessees  are  expi-essly  stated  to  l>e  trustees 
for  the  directors  of  the  company.  I  tliink 
it  would  be  impossible  to  hold  that  any 
formal  notice,  in  any  formal  words,  was 
requisite  with  regard  to  this  option,  when 


no  notice  in  writing  is  required,  and 
when  -it  is  expressly  stated  in  the  lease 
tliat  the  leiise  is  to  continue  at  the  op- 
'tion  of  the  lessees.  I  think  the  option 
of  the  lessees  was  sufficiently  plainly 
declared  in  this  letter ;  and  I  must  hold, 
therefore,  that  the  letter  being  written  on 
the  23rd  of  June,  and  being  sent  to  one  of 
the  three  tmstees,  who  was  also  a  tenant 
for  life  of  the  moiety-  which  had  not  fallen 
into  the  trusteeship  up  to  that  time,  was  a 
sufficient  notice  and  a  sufficient  dedara- 
tion  of  the  option  on  the  part  of  the  loaooeo 
to  take  a  renewal  of  the  lease. 

That  being  so,  it  only  remains  for  me  to 
declare  that  the  trustees  of  the  fond  ara 
entitled  to  a  renewal  of  the  lease,  thai  the 
lease  must  be  executed,  and,  of  oonrse,  the 
1 ,000/.  must  be  jmid  on  the  executicm  of 
the  lease,  with  interest  at  the  rate  of  five 
per  cent. 

.  There  remains  only  the  question  of  eoatSy 
and  inasmuch  as  I  have  decided  the  oase 
upon  the  ground  that  there  was  a  proper 
notice  given,  I  think  the  plaintifis  are 
entitled  to  the  costs  of  the  action. 


tSoUciturs— Palmer  &   Bull,  for  plaintiffs;    R, 
^I.  Bcachcroft,  for  defendants. 


Pearson,  J.  "|    ware    v.    the     London, 

1SS2.  I  BRIGHTON     AND     SOUTH 

Nov.  18,  20,    r         tJOAST      RAILWAY-     COM- 

21,22,  23, 24.  J        pany. 

Lanffs  Clauses  CotisolUfation  Act^  1845, 
s,  127  —  Supetflnoits  Land  —  Retaining 
Wall — Bimndary  Line — EncroacJmient-, 

A  railway  company  has  poioer  to  sell  as 
"  S7(.j>crfliioic8  laml "  the  whoh  of  t/is  laml 
beyo7ul  their  houwlary  wall^  even  tJioWfh 
that  wall  be  also  a  retaining  wall  t/iicker 
at  the  base  than  at  the  surface^  and  pari  of 
the  Ian/ 1  so  sold  would  be  wilhtJia  line  drau^n 
on  t/ie  surface  vertically  above  the  ItJie  of 
the  footings  of  the  wall.' 

Mulliuer  v.  The  Midland  Railway  Com- 
pany (48  Law  J.  Rep.  Chanc.  258;  Iavt 
Rep.  11  Ch.  D.  611)  distinguislied. 
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Action. 

Bj  an  indenture  of  the  24tli  of  March, 
1851y  the  London,  Brighton  and  South 
Coast  Railway  Company  conveyed  to 
Messrs.  Nalder  &  Collyer,  as  being  super- 
fluous land,  certain  freehold  hereditaments 
close  to  their  Sydenham  station.  The 
parcels  contained  the  following  clause : — 
''  And  also  all  that  piece  or  parcel  of  land 
situate  in  Sydenham  Street  aforesaid,  and 
adjoining  on  the  west  side  thereof  the  said 
messuage  or  tenement  and  premises  in  the 
occupation  of  Mr.  Henry  Doe,  and  abut- 
ting on  the  east  side  thereof  on  the  said 
railway  from  Croydon  to  London,  the  site 
of  which  said  piece  or  parcel  of  ground 
and  its  dimensions  are  more  particularly 
delineated  and  shewn  on  the  said  plan 
drawn  in  the  margin  of  these  presents, 
and  are  therein  coloured  green." 

In  the  year  1867  a  house,  afterwards 
called  "  The  Railway  Tavern,  Sydenham," 
was  built  on  the  piece  of  land  so  purchased 
hy  Nalder  &  CoUyer.  The  house  was  built 
of  a  nearly  square  shape,  with  its  walls 
fronting  north,  south,  east  and  west,  and 
having  the  east  wall  nearest  and  parallel 
to  the  railway  company's  railway.  Be. 
tween  the  east  wall  and  the  railway,  which 
at  that  point  ran  through  a  cutting,  was  a 
passage  belonging  to  the  house,  and  along 
the  side  of  the  passage  farthest  from  the' 
house,  at  a  distance  of  about  5  ft  9  in.,  ran 
the  boundary  wall  of  the  railway,  which 
also  formed  the  retaining  wall.  That  wall 
was  a  little  more  than  a  foot  in  width  at 
the  surface  of  the  ground,  from  which  it 
rose  to  a  height  of  a  few  feet,  but  it  gradu- 
ally widened  down  to  its  base,  being  at  the 
foundations  (nearly  20  ft.  below  the  level 
of  the  passage)  between  8  and  9  ft.  in  thick- 
ness. The  green  colouring  on  the  plan  on  the 
deed  of  1851  extended  right  up  to  a  black 
line,  which  the  learned  Judge  considered 
to  represent  the  retaining  wall,  so  that  the 
railway  company  had  apparently  conveyed 
to  Nalder  &  Collycr  the  whole  width  of 
what  afterwards  became  the  passage. 

By  a  lease  of  the  24th  of  June,  1868, 
George  Ware,  the  plaintiff,  became  the 
lessee  of  "  The  Railway  Tavern  "  and  pre- 
mises, at  a  rent  of  128/.  10^.,  for  a  term  of 
which  65J  years  were  still  unexpired  at 
the  date  of  the  action. 

In  1877  the  railway  company  commenced 


certain  works  upon  a  bridge  which  crossed 
the  line  close  to  the  plaintiff's  premises,  and, 
while  so  doing,  constructed  a  pier,  some  part 
of  which,  with  its  abutments,  extended  some 
fifteen  inches  into  the  passage  along  the 
plaintiffs  house,  and  they  at  the  same  time 
made  an  excavation  9ome  three  feet  deep 
inside  the  retaining  wall  farther  up  the 
passage  for  the  purpose  of  repairing  the 
i^^taining  wall. 

On  the  29th  of  January,  1880,  the 
plaintiff  commenced  the  present  action 
against  the  railway  company,  alleging  that 
the  construction  of  the  pier  and  the  ex- 
cavation constituted  encroachments  and 
trespasses  upon  his  leasehold  premises,  and 
that  thereby  his  house  had  become  very 
seriously  dilapidated,  and  he  had  suffered 
damage  by  loss  of  custom  and  lodgei*s ;  and 
he  claimed  damages  and  an  injunction. 

The  railway  company  denied  that  there 
had.  been  any  encroachment,  trespass  or 
damage,  and  they  pleaded  that  all  that  had 
been  done  had  been  done  by  the  directions 
of  the.  Board  of  Works  for  the  Lewisham 
district,  and  they  brought  the  Lewisham 
Board  of  Works  into  the  litigation  as 
third  parties. 

This  was  the  hearing  of  the  action  with 
witnesses. 

Righi/,  Q.C.,  and  Holder,  for  the  plain- 
tiff. 

IligghiSy  Q,C,,  and  Iti(fle  Joyce,  for  the 
railway  company. — The  plaintiff  has  no 
cause  of  action  with  respect  to  the  pier 
and  its  abutments,  for  this  reason,  that  the 
pier  was  entirely  within  the  company's 
land.  If  a  line  were  traced  on  the  surface 
of  the  soil  vertically  above  the  footings  of 
the  retaining  wall,  the  pier  would  be  wholly 
within  the  land  on  the  railway  side  of  the 
line.  The  railway  did  not  convey  away 
the  land  on  their  side  of  the  line  so  drawn  ; 
nor  could  they  legally  do  so,  for  the  land 
lying  above  any  part  of  their  wall  was 
necessary  for  the  purposes  of  the  railway  • 
for  repaiiing  the  wall,  <fec.,  so  that  it  was 
not  "  superfluous  land  "  within  section  127 
of  the  Jjands  Clauses  Consolidation  Act, 
1845.  The  case  is  governed  by  Mulliner 
v.   The   MidUind   Railinay  Comjmny  (1) 

(1)  48  I^w  J.  Hep.  Chanc.  ii58;  Law  Hep.  11 
Ch.  D.  Gil 
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and  In  re  The  Metropolitan  District  Rail- 
waif  Company  and  Cosh  (2). 

Everitty  Q.C.y  and  Xorthmore  Lawrence^ 
for  the  Lewiflham  Board  of  Works. 

Itighy,  Q.O.,  in  reply. — The  company 
conveyed  away  and  liad  power  to  convey 
away  as  "  superfluous,  land  "  the  whole  of 
the  soil  right  up  to  their  boundary  wall. 
That  soil  lay  entirely  beyond  their  bound- 
ary wall,  and  was  not  required  for  their 
purposes. 

Pearson,  J. — The  first  question  which  I 
have  to  decide  is,  whether  or  not  the  com- 
pany have  encroached  upon  the  plaintifl^'s 
land.  The  plaintiff  claims  the  whole  of  the 
passage — the  5  ft.  9  in. — which  runs  along 
the  east  side  of  his  house,  and  I  am  of  opi- 
nion that  the  whole  of  that  passage  did  pass 
by  the  conveyance.  The  description  in  the 
body  of  the  deed  is  perfectly  plain,  that  the 
land  conveyed  adjoins  the  house  on  one 
side  and  abuts  on  the  railway  on  the  other. 

It  was  argued,  however,  very  ingeniously 
by  the  counsel  for  the  I'ailway  company 
that  with  regai*d  to  about  eighteen  inches 
of  this  land — the  eighteen  inches  nearest 
to  the  boundaiy  wall — the  company  had  no 
right  to  sell  that  as  **  sui)erfluous  land," 
because,  they  said,  if  you  di*ew  a  vei-tical 
line  from  the  foot  of  the  wall  up  to  the 
surfiice  of  the  earth  you  would  get  eighteen 
inches  £i*om  the  wall,  and  that,  so  far  as 
the  land  covered  any  part  of  the  wall,  it 
was  not  "  superfluous  land,"  and  the  com- 
pany could  not  sell  it.  One  of  the  i*easons 
which  they  gave  for  that  was  this,  that  the 
company  would  want  to  re|)air  the  wall, 
and  if  they  wanted  to  rei>air  the  wall  they 
could  only  repair  it  on  that  side.  Mr. 
Higgins  referi-ed  me  very  proi)erly  to  the 
case  of  Mtdliner  v.  The  MiflUitul  Railway 
OomjKiny  (1)  and  what  is  known  as  Cosh's 
Case  (2).  With  regard  to  Cosh's  Ca^e  (2), 
which  of  course  is  a  binding  authority  upon 
me,  I  do  not  think  it  necessary  to  refer  to 
it,  because  the  circumstances  of  that  case 
were  so  exceedingly  peculiar  that  I  do  not 
think  they  could  form  any  guide  to  me  in 
deciding  this  case.  The  decision  in  Mul- 
liner  v.  l^he  Midland  Railway  Company 
(1),  which  I  shall  follow  under  similar  cir- 

(2)  49  T^w  J.  Rep.  Chanc.  277 ;  Law  llep.  13 
Ch.  D.  007. 


cumstanoes,  although  not  absolutely  biiid- 
ing  upon  me,  was  much  nearer  tlus  cam 
than   Cosh's  Case  (2).     The  distinction 
between  that  case  and  this,  when  yon 
come  to  look  at  it,  is  exceedingly  plain. 
In  MuUiner's  Case  (1)  what  the  company 
attempted  to  sell  was  the  piece  of  land  lying 
under  one  of  the  arches  which  supported 
a  part  of  the  station,  and  which  was  to  all 
intents  and  purposes,  therefore,  a  part  of 
the  works  of  the  company  which  they  re- 
quired to  keep  for  their  own  absolnte  use. 
What  the  Master  of  the  Bolls  decided,  if 
I  am  to  put  it  into  plain  and  simple  Ian- 
giuige,  was,  I  think,  practically  this — ^that 
you  could  not  in  a  case  of  that  kind  sell 
the  floor  of  your  house,  keeping  the  roof 
only.     The  i-eason  he  gave  in  that  case  was 
that,  if  you  wanted  to  repair  the  crown 
of  the  arch,  it  would  be  necessary  to  put  a 
scaffolding  under  the  arch,  and  upon  this 
very  piece   of  land  which   had   been  at- 
tempted to  be  sold.     I  need  not  saj  also 
that  in  tliat  case  there  were  other  grounds 
for  deciding  as  he  did  which  would  have 
disposed  of  the  case  without  going  into 
this  question  of  law  at  all.     But  I  cannot 
think  that  that  is  any  precedent,  or  forms 
any  piinciple,  for  the  present  case,  or  that 
I  should  be  justified  in  extending  it»  and 
I  certainly  should  l>e  exceedingly  unwilling 
'to  extend  it  unless  I  were  obliged;  and  to 
Siiy  that  when  a  railway  company  have  a 
field  on  one  side  of  the  boundary  wall  for 
which   tliey  have   no   use,  and  which,  if 
they  do  not  sell  it,  will  vest  in  the  adjoin- 
ing landowner,  they  must  retain  so  much 
laud  on  the  further  side  of  their  boundary 
wall  {US  Avill  lie  between  that  wall  and  a 
line  di-awn  vertically  from  the  footings  of 
the  wall,  would  be  to  give  a  most  mis- 
chievous decLsion.     It  would  involve  this 
absurdity — the  moment  they  had  retained 
that  amount  of  space,  say,  in  this  case, 
eighteen  inches,  if  they  wanted  to  put  an- 
other wall  to  bo\ind  that  eighteen  inches, 
they  would  then  take  a  few  inches  on  tho 
further  side  of  that  wall,  and  so  they  would 
go  on  ad  injinitum,  and  I  do  not  know 
when  you  would  ever  come  to  the  boundary 
of  the  i-ailway  property.    I  am  quite  satis- 
fied that  the  principle  does  not  extend  to 
a  case  of  this  kind,  and  I  must  therefore 
decide  that  the  whole  of  this  passage  did 
belong  to  the  plaintiff,  and  that  the  com- 
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pany  have  encroached  upon  his  land  by 
takmg  the  small  piece  of  ground  which 
they  have  taken,  and  which,  whatever  it 
may  be,  will  now  belong  to  the  company, 
and  the  company  must  of  course  pay  for  it. 

Now  I  had  at  one  time  some  Uttle  diffi- 
culty in  arriving  in  my  own  mind  at  a 
conclusion  upon  the  question  whether  there 
had  been  technically  a  trespass  in  this  case 
— an  encroachment  I  have  no  doubt  about 
— but  whether  or  not,  both  in  this  and  in 
the  case  of  the  further  excavation,  almost 
everything  had  not  been  done  by  the  leave 
and  licence  of  Mr.  Ware.  In  the  face, 
however,  of  the  admissions  in  the  statement 
of  defence,  it  is  quite  impossible  for  me  to 
say  that  the  phuntifT  did  not  object.  I 
must  therefore  hold  that  what  was  done 
"was  done  against  the  plaintiff's  will — 
done  in  spite  of  complaints  made  by  him 
— and  that  consequently  there  was  a  tres- 
pass as  well  as  an  encroachment.  That 
being  so,  the  first  thing  that  I  have  to  decide 
"wiih  regard  to  that  is,  what  is  the  value 
of  that  land,  or  what  is  the  sum  the 
Brighton  Company  are  to  pay  for  it. 

As  to  that,  the  sum  claimed  by  the  state- 
ment of  claim  is  25/.,  and  I  think,  consider- 
ing that  the  25^.  is  not  an  unreasonable 
sum,  and  that  there  has  been  no  objection 
taken  to  this  amount,  so  Heu*  as  the  evidence 
goes  before  me,  I  cannot  do  better  than 
decide  that  2bl,  is  the  sum  to  be  paid  by  the 
Brighton  Company  for  the  plaintiff's  in- 
terest in  this  land,  and  that  under  those 
<urciimstanoes  they  must  pay  that  25Z.,  and 
the  plaintiff,  if  necessary,  must  execute 
a  conveyance  to  them  of  the  piece  of  land 
upon  which  Uiat  abutment  and  pier  rest, 
or,  if  the  company  on  consideration  prefer 
it,  they  may  take  a  vesting  order  under 
tlie  Trustee  Extension  Act. 

[His  Lordship  then  proceeded  to  dispose 
of  the  remainder  of  the  case,  and  came  to 
the  conclusion  that  the  company  had  com- 
mitted a  trespass  in  excavating  in  the 
plaintiff's  passage  for  the  purpose  of  re- 
pairing the  retaining  wall,  but  that  no 
ojunage  had  been  occasioned  to  the  plaintiff 
by  anything  done  by  the  company.  His 
liOrdship  concluded  as  follows :]— -Under 
those  circumstances,  what  I  must  do  is 
this:  I  must  decide  that  the  defendant 
company  shall  pay  25/.  to  the  plaintiff  for 
their  eocroachmunt  upon  his  property,  and 
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that  of  course  will  be  the  amount  of  the 
damages  for  the  trespass  as  far  as  regiurds 
that  encroachment ;  and  they  must  pay  the 
costs  of  the  action  as  far  as  they  relate  to 
that  encroachment,  because  they  have  re- 
sisted the  plaintiff's  title  to  that  piece  of 
land,  and  they  will  pay  the  costs  of  the 
conveyance  or  vesting  order. 

With  regard  to  the  second  trespass  com- 
plained of — that  of  digging  up  the  passage 
at  the  time  when  the  retaining  wall  was 
repaired — I  give  one  shilling  as  nominal 
damages,  and  there  will  be  no  costs. 

With  regard  to  all  the  other  claims  for 
damages,  I  refuse  them  entirely,  and  the 
plaintiff  must  pay  the  costs  of  the  action, 
except  so  far  as  I  have  mentioned. 

If  any  costs  have  been  occasioned  to  the 
plaintiff  by  the  local  board  being  brought 
here,  those  costs  must  be  paid  by  the  rail- 
way company. 

Solicitors— Prior.  Bigg,  Church  &  Adams,  agents 
for  Drummond  &  Co.,  Croydon,  for  plaintiff ; 
Norton,  Rose,  Norton  &  Brewer,  for  the  Com- 
pany ;  H.  S.  Winnett,  for  Lewisham  Board  of 
Works. 


Pearson,  J.  1 
1882,       \ 
Dec.  20,  21.  J 


BEAZLEY  V.  80ABES. 


Action  hy  Mortgagee  —  Injunction  — 
Trade  Name — Personal  Goodwill. 

The  mortgagee  of  the  goodwill  of  a  btui- 
ness  and  the  right  to  use  a  trade  name 
{who  has  never  used  the  nam^,  and- does 
not  aUege  thai  he  intends  to  do  so)  ca/nnot 
obtain  an  injunction  to  restrain  persons 
claiming  under  the  mortgagor  from  carry' 
ing  on  the  husiifiess  under  tlie  name, 

'  Action  with  witnesses. 

In  the  year  1872  the  plaintiff  W.  P. 
Margetson  and  one  R.  E.  Bell  became  the 
purchasers  of  a  mineral  water  manufac- 
turing business,  carried  on  at  Walworth, 
in  the  county  of  Surrey,  under  the  style 
of  "Fleet  ik  Co."  This  business  had 
previously  been  carried  on  there  by  one 
Benjamin  Fleet. 

By   an  indenture  dated    the   25th   of 
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March,  1876,  Margetson  &  Bell  (who 
had  sinco  the  purchase  of  the  business  car- 
ried it  on  under  the  name  of  **  Fleet  <fe 
Co.")  mortgaged  the  premises  on  which  the 
business  was  carried  on,  and  all  the  ma- 
chinery, plant  and  effects,  to  one  J.  B. 
Arthy,  to  secure  the  repayment  of  2,200^. 
This  mortgage  aftcrwaitls  became  vested 
in  one  H.  Byrne. 

In  September,  1877,  Margetson  &  Bell 
presented  a  liquidation  petition,  and  in 
the  following  month  their  creditors  agreed 
to  accept  a  composition  of  78.  dd.  in  the 
pound,  pa3rable  by  thi'ee  instalments  at 
successive  intervals  of  six  months. 

By  an  indenture  dated  the  12th  of 
January,  1878,  Margetson  <fe  Bell  mort- 
gaged to  the  plaintiff  George  Beazley  (the 
father-in-law  of  Margetson),  amongst  other 
things,  the  goodwill  of  the  business  and 
the  right  to  use  the  name  of  "Fleet  & 
Co.,"  to  secure  the  repayment  of  1,025^. 

By  an  indenture  dated  the  8th  of  May, 
1 878,Margetson  <fe  Bell  assigned  to  one  E.  L. 
Ernest  the  premises  in  which  the  business 
was  carried  on,  the  goodwill,  stock-in-trade 
and  all  other  the  effects  belonging  to  or 
us6d  on  the  premises  in  the  business  of 
a  mineral  water  manufacturer,  subject, 
nevertheless,  as  to  the  whole  of  the  pre- 
mises, to  the  mortgage  of  the  plaintiff 
Beazley.  By  this  deed  they  gave  Ernest 
a  power  of  attorney,  authorising  him  to 
use  the  name  of  "  Fleet  &  Co."  for  all  the 
purposes  of  the  business ;  and  they  also 
covenanted  not  to  cairy  on  the  business  of 
mineral  water  manufacturers  within  fifty 
miles  of  London  for  a  period  of  five  yeai-s. 

It  appeared  that  in  the  latter  part  of 
May,  1878,  the  plaintiff  Beazley  went  to 
the  business  premises  at  Walbrook,  saying 
that  he  had  a  mortgage  under  which  he  had 
a  right  to  use  the  name  of  "  Fleet  <k  Co.," 
and  claiming  that  all  letters  addressed  to 
the  firm  of  "  Fleet  &  Co."  should  be  deli- 
vered to  him.  A  day  or  two  afterwards 
he  received  a  letter  from  Ernest,  tilling 
him  that  he  had  no  right  to  come  on  the 
premises,  and  that  any  attempt  on  his  part 
to  got  the  letters  addressed  to  "  Fleet 
«k  Co."  would  bring  him  into  serious 
trouble.  The  plaintiff  Beazley  took  no 
further  steps  in  the  matter  until  he  issued 
the  writ  in  this  action. 

Ernest  was  a  trustee  for   Byrne,  who, 


in  May,  1878,  entered  into  possession  of 
the  business,  and  for  some  time  carried  it 
on  under  the  style  of  "  Fleet  &  Co." 

In  February,  1879,  B3nme,  in  oxeraae 
of  his  rights  under  the  mortgage-deed 
of  the  25th  of  March,  1876,  sold  the  busi- 
ness premises,  machinery  and  plant  com- 
[)rise(l  therein  to  the  defendants  Soares 
and  Richards ;  and  by  a  deed  of  the  31st 
of  Dccemlx)r,  1879,  assigned  the  same  to 
them,  together  with  the  goodwill  of  the 
business  and  the  right  to  use  the  style  of 
"  Fleet  &  Co."  in  connection  therewith, 
but  subject  to  the  rights  of  the  plaintiiOr 
Beazley  under  his  mortgage. 

In  Februai-y,  1880,  the  phiintiff  Beazley 
issued  the  writ  in  this  action.  Subse- 
quently Margetson  was  added  as  a  co- 
])laintiff.  By  their  amended  statement  of 
claim  they  claimed  an  injunction  to  re- 
striiin  the  defendants  from  carrying  on  the  . 
business  of  mineral  water  manufoctarera 
under  the  style  of  "  Fleet  &  Co.,"  or  hold- 
ing out  to  the  public  that  they  were  enti- 
tled to  the  goodwill  of  the  business  of 
"  Fleet  it  Co.,"  until  they  had  paid  to  the 
plaintiffs  the  amount  due .  imder  the  morv- 
gago  of  the  i2th  of  January,  1878. 

The  defendants,  by  their  statement  o€ 
defence,  submitted  that  the  mortgage-deed, 
of  the  12th  of  January,  1878,  was  an  in.— 
valid  security ;  that  the  plaintiff  G. 
ley  had  not,  when  he  brought  the  acti< 
any  l>eneficial  interest  therein;  and 
the  action  was  in  fact  brought  by  M 
son,  with  the  object  of  enabling  him 
evade  the  covenant  contained  in  the  d 
of  the  8th  of  May,  1878. 

The  dealings  between  Beazley  and 
son-in-law  Margetson  were  very  obscui 
but,  in  the  opinion  of  the  Court,  the  e 
dence  shewed  that  he  intended  to  give 
all  his  interest,  under  the  deed  of 
1878,  to  his  son-in-law  Margetson. 


Barber,  Q.C.,  and  Swinfen  Eady^  for  t' 
plaintiffs. — The  plaintiff  Beazley  is,  und 
the  deed  of  January,  1878,  the  fin^t  moi 
g'rigco  of  the  goodwill  of  the  business 
the  right  to  use  the  ti-ade  name  of  "  Fle^^ 
&,  Co."    The  right  to  use  the  name  i^ 
really  the  only  security  Beazley  now  hai*' 
for    the  money  he  has  advanced.      VT^ 
admit  that  the  premises  on  which  the 
business  is  being  carried  on  ore  vested  in 
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the  defendants,  snbject  to  our  mortgage. 
No  donbt  it  was  formerly  considered  that 
goodwill  must  be  attached  to  a  particular 
locality — Chiasum  v.  Dewea  (1))  but  this 
is  a  c^uie  of  personal  goodwill,  "  not  con- 
nected with  any  interest  in  land  " — Potter 
V.  The  Commissionera  of  Inland  Revenite 
(2) — and  "  not  dependent  on  the  business 
being  carried  on  at  any  particular  place  " — 
lAeweUyn  v.  Rutherford  (3). 

The  name  of  "  Fleet  &  Co."  has  a  special 
value  in  connection  with  this  business; 
and  the  plaintiffs  are  entitled  to  an  in- 
junction to  restrain  the  defendants  from 
carrying  on  their  business  under  the  name 
of  "  Fleet  k  Co." 

[Pearson,  J. — ^What  right  have  you  to 
an  injunction,  as  you  have  never  used  the 
name,  and  do  not  even  allege  that  you 
intend  to  carry  on  the  business  and  use 
the  name!] 

This  is  the  only  way  in  which  the 
plaintiffs  can  realise  their  security. 

I/iggins,   Q.Cj  and   Growenor  Woods, 

/or  the  defendants,  were  stopped  by  the 

Court. 

I^EARSOK,  J. — I  am  asked  to  make  an 
entirely  novel  decree  in  a  novel  case ;  and, 
:£n  spite  of  the  persuasion  of  the  learned 
^:x>ti]i8el  for  the  plaintiff,  I  decline  to  make 
[His  Lordship,  after  stating  the  facts 
the  case,  continued :] — The  first  question 
which   I   have  to  address  myself  is, 
"^^hether  Margetson,  having  become  bene- 
ficially interested  in  this  mortgage,  could, 
^>y  any  possibility,  set  up  his  interest  under 
iS.t,    against  the  covenant  which   he  had 
ntered  into  with  Ernest  by  the  deed  of  the 
<^  May,   1878.      I  think   I   should 
to  the  conclusion  that  Margetson  had 
^oet    his  right,   and  was    bound  by   his 
^sovenant,  and  could  not  in  this  Court  re- 
^trmin  Ernest,  or  those  who  claim  under 
!Kmest,  from  using  the  name  of  "  Fleet  & 
Oo/'      However,   I   do  not    decide    that 
^point ;  and  I  should  not  like  to  decide  it 
^vrithout  hearing  further  argument  upon  it. 
Then  comes  this  curious  point :  The  pre- 
and  the  stock-in-trade  have  become 
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(1)  5  Buss.  29. 

(2)  10  Exch.  Rep.  147 ;  23  Law  J.  Rep.  Exch. 
846. 

(8)  44  Law  J.  R^.  C.P.  281 ;  L^w  Rep.  10 
G.P.  469. 


vested  in  the  defendants;  and  the  defen" 
dants,  or  their  predecessors,  have  been 
carrying  on  the  business  since  May,  1878, 
under  the  name  of  "  Fleet  &  Co.,"  down  to 
the  present  time,  or  I  may  take  it  simply 
down  to  the  time  the  writ  was  issued,  with- 
out any  obstruction  being  offered  to  them 
either  by  Beazley  or  by  Margetson.  At 
all  events,  whatever  may  he  Beazley's 
case,  I  must  assume  that  during  that  time 
they  were  carrying  on  the  business  under 
the  name  of  "  Fleet  <k  Co."  with  the  know- 
ledge and  concurrence  of  Margetson.  I 
am  now  asked  to  restrain  them  in  an 
action  (which  I  consider  to  be  the  action 
of  Margetson,  and  not  the  action  of  Beaz- 
\ey)  from  continuing  to  carry  on  their 
business  under  the  name  of  "  Fleet  <fe  Co." 
And,  inasmuch  as  the  grounds  on  wliich 
an  injunction  is  granted  are,  first,  where 
the  property  is  in  the  man  who  is  using 
the  name,  and  whose  property  is  interfered 
Mrith  by  somebody  else  assuming  the  name ;  • 
and,  secondly,  where  there  is  an  attempt 
to  deceive  the  public  by  one  maii  trading 
under  a  name  which  he  is  not  entitled  to 
trade  under  and  which  does  not  belong  to 
him,  and  imposing  his  goods  on  the  public 
under  a  name  that  they  ought  not  pro- 
perly to  bear — even  if  Beazley  were  here, 
I  should  certainly  come  to  a  conclusion 
against  him,  and  I  should  not  grant  an 
injunction  in  his  favour,  as  ho  has  never 
used  the  name,  is  not  using,  and  does  not 
even  allege  that  he  intends  to  use  the 
name.  I  do  not  understand  how  there 
can  be  a  goodwill  or  a  right  to  use  a  name 
kept  alive  in  this  way  for  a  period  of 
years  during  which  the  person  who  claims 
to  have  the  right  to  use  it  has  never  used 
it,  nor  asserted  his  right  to  use  it,  nor 
alleges  when  he  comes  into  Court  that  he 
intends  to  use  it.  I  do  not  think  the 
Court  of  Chancery  has  ever  granted  an  in- 
j  unction  in  a  case  of  that  kind.  I  have 
asked  for  some  authority,  and  I  have  been 
told  there  is  no  authority  to  be  found  in 
the  books  for  the  proposition  that  an  in- 
junction has  been  granted  under  such  cir- 
cumstances— therefore  I  decline  to  be  the 
first  Judge  to  grant  an  injunction  under 
such  circumstances.  This  being  so,  the 
only  thing  I  can  do  is  to  dismiss  this 
action  with  costs. 

I    must    say    that,  after  hearing  the 
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evidence  of  Beazley  in  the  box,  I  am 
by  no  means  satisfied  that  this  is  an 
honest  action.  I  think  if  the  action  had 
been  heard  out  to  the  end  I  must  have 
oome  to  the  conchision  that  it  was  not  an 
honest  action,  and  on  that  ground  also  I 
must  have  dismissed  it. 


Solicitors— W.  J.  Godden,   for  tlic  plaintiffs; 
West,  Kin^,  Arlams  &  Co.,  for  tlie  defendants. 


[IN   THE  COURT  OF  APPEAL.] 

Jessel,  M.R. 
Breit,  L.J. 

Cotton,  L.J.  >        hood  v.  newby. 
1882. 
Aug.  8. 

Debtor*8  Summons — Compromise — "  Act 
of  Bankruptcy  avaUable/or  Adjudication  " 
— Protected  Transaction — Th^  JSa7ikruptCi/ 
Act,  1869,  s.  94,  sulhs.  3. 

Although  non-compliance  wit/i  a  debtor's 
summons  is  an  act  of  bankruptct/  only 
availaMe  for  adjudication  on  tlie  petition 
of  the  particular  creditor  toAo  issties  the 
summons,  it  unU  nevertheless  avoid  any 
bona  file  contract  or  dealing  bettoeen  suc/^ 
debtor  and  creditor,  if  tJie  debtor  is  s^ibse- 
quently  adjtulicated  bankrupt,  and  if  such 
act  of  bankruptcy  is  an  act  of  bankruptcy 
available  for  adjudication  at  the  date  of  the 
ordtr  of  adj'udication. 

This  was  an  appeal  from  a  decision  of 
Chitty,  J. 

The  plaintiffs  Hood  and  Innes  and  the 
defendant  Newby  were  partnei's  in  trade, 
and  the  action  was  brought  for  a  dissolu- 
tion of  the  })artnership. 

On  the  4th  of  August,  1881,  a  decree  for 
dissolution  and  for  consequential  accounts 
and  enquiries  was  made,  and  a  receiver  was 
appointed. 

On  the  29th  of  August,  1881,  Hood  and 
the  receiver  presented  a  bankruptcy  peti- 
tion against  Newby,  grounded  on  Newby's 
non-compliance  with  a  debtor's  summons 
taken  out  by  them  for  payment  of  134/. 
Negotiations  then  took  place  for  a  com- 


promise of  the  action,  and  oltimately,  on 
the  22nd  of  December,  1881,  Newby  agreed 
to  purchase  the  plaintiff's  IhterestB  in  the 
partnership  on  certain  terms,  and  there- 
upon further  proceedings  under  the  bank- 
ruptcy petition  were  postponed. 

On  the  20th  of  December,  1881,  another 
bankruptcy  petition  was  presented  against* 
Newby  by  one  Pixley,  on  which  Newby 
was  adjudicated  bankrupt  on  the  19th  oC 
January,  1882,  and  Pixley  was  appointedl^ 
the  trustee  in  bankruptcy. 

The  plaintiffs  had  no  notice  of  Pixley't 
petition,  nor  of  the  act  of  bankruptcy  oe 
which  it  was  grounded,  at  the  time  whec 
the  compromise  of  their  action  was  en^ 
into. 

On  the  Gth  of  July,  1882,  on  a  snmmoi 
taken  out  by  the  plaintifis,  all  prooeedin, 
in  t}ie  action  wei*e  stayed  on  the  terms 
the  compromise. 


On  the  21st  of  July  a  motion  by  Pixl6== 

to  discharge  this  order  was  refused,  Chitt 

J.,  considering  himself  bound  by  Ex  pair- 
Crosbie  (1). 

From  this  refusal  Pixley  appealed. 

Whiteliome,  Q.C.,  and  Owen,  for  the 
pellant,  contended  that  the  comprom 
was  void  against  the  creditors, 
the  plaintiffs,  at  the  date  of  the  com 
mise,  had  notice  of  an  act  of  banknipi 
committed  by  Newby,  and  available 
him  for  adjudication  at  the  date  of 
adjudication — £x  parte  Hankin  (2). 

I7ice,  Q.C.,  and  Kirby,  for  the  re8[ 
dentA,  argued  contray  that  as  the  only 
of  bankruptcy  of  which  the  plaintiff 
notice  was  the  non-compliance  with  thft- 
debtor's  summons,  it  was  not  available 
an  adjudication  in  bankruptcy  except 
the  petition  of  the  creditors  who  too^ 
out ;  therefore  it  was  not  available  for 
particular  adjudication  under  which 
defendant  was  made  bankrupt — Ex 
Crosbie  (1),  Ex  parte  Gilbey  (3)  and 
parte  Boucliard  (4). 

(1)  44  I/iw  J.  Rep.  IVankr.  47;  Law  Rep-     ^ 
Ch.  D.  123. 

(2)  47  Law  J.  Rep.  Rankr.  19;  Law  Rep.  i*' 
Clianc.  267. 

(3)  47  r^w  J.  Rep.  Bankr.  40*;  Law  Rep.  8 
Ch.  D.  248. 

(4)  48  Law  J.  Rep.  Bankr.  106;  Law  Rep.1' 
Ch.  D.  26. 
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od  T.  Newhy,  App. 

tSEL,  MJGL — ^The  only  point  which  it 
essnrj  to  decide  in  this  case  is  thiEi : 
btor^a  summons  having  been  issued 
It  a  bankrupt,  and  he  having  neg- 
.  to  comply  witli  it,  he  committed  an 
'  bankruptcy.  The  creditor  who  had 
.  out  that  debtor's  summons  enters 
%  contract  with  him  for  a  valuable 
ieratum.  Before  the  six  months 
espired  another  creditor  who  also 
1 A  trader  debtor's  summons  made  him 
ikmpt^  and  the  question  is,  whether 
ontraot  or  dealing  after  the  first  act 
nknmtcy  was  such  as  to  be  protected 
e  94Ul  section  of  the  Bankruptcy  Act 
69.  That  protects  *^  any  contract  or 
ig  with  any  bankrupt,  <!^c.,  made  in 
iutli  for  a  valuable  consideration  be* 
he  date  of  the  order  of  adjudication  by 
aoQ  not  having,  at  the  time  of  making 
oontract  or  dealing,  notice  of  any  act 
okruptcj  oommitt^  by  the  bankrupt, 
vailable against  him  for  adjudication." 
18  time  of  the  contract  or  dealing  this 
tor  of  course  had  notice  of  the  act  of 
ruptc^  created  by  the  debtor's  sum- 
f  or  consequent  upon  the  issuing  of 
lebtcn^s  summons  by  himself.  There 
question  about  that.  Was  it  avail- 
against  him  for  adjudication?  Tin- 
bedly  it  was.  The  creditor  n^igbt 
)  him  a  bankrupt  upon  it. 
0a  what  is  the  meaning  of  *'  available 
at  him  for  adjudication  "  ?  It  does  not 
available  against  any  particular  ere- 
,"  but  "  available."  Then  at  what 
available  t  "  Available  "  may  mean 
ihioKS.  It  may  mean  available  at  the 
of  the  contract  or  at  the  time  of  the 
lication. .  The  cases  of  Ex  parte  Bou- 
I  (4)  and  Ex  parte  Gilbey  (3)  decide 
it  means  available  at  the  date  of  the 
*  of  acyudication.  That  being  so,  it 
yrs  very  plain  that  this  transaction  is 
protected  by  the  3rd  sub-section  of 
94th  section.  The  only  remaining 
;  is  this :  Is  there  authority  binding 
this  Court,  as  Mr.  Justice  Chitty 
^t  there  was  binding  upon  him,  to 
B  otherwise  on  account  of  the  decision 
'x  parte  Bouchard  (4)  and  Ex  parte 
3f  (3)  following  Ex  parte  Crosbie  (1)  ] 
ly  opinion  there  is  not.  You  must 
fslook  to  what  was  being  discussed 
10  Judges  as  wdl  as  the  words  used. 
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The  words  used  are  imdoubtedly  sufficient 
to  cover  the  doctrine  contended  for  on  the 
part  of  the  respondent ;  but  when  you  see 
what  was  before  them  and  what  they  had 
to  consider,  it  was  this — whether  the  act 
of  bankruptcy  must  be  available  at  the 
date  of  the  oontract  or  at  the  date  of  the 
order  of  adjudication ;  and  in  deciding  the 
latter  they  used  the  words  **  available  for 
that  particular  adjudication,"  meaning 
available  at  that  time,  which  was  the  only 
point  they  had  to  consider.  They  did  not 
consider  the  other  point  or  intend  to  decide 
it,  and,  indeed,  if  you  look  at  mere  dicta^ 
there  is  a  dictum  in  Ex  parte  Hankin  (2) 
the  other  way.  But  I  do  not  rely  upon  it, 
for  the  same  reason — that  was  not  the  point 
then  before  the  Court  of  Appeal.  It  ap- 
pears to  me  that  these  decisions  do.  not 
cover  this  point  at  ail ;  that  they  were  not 
intended  to  apply  and  do  not  apply  to  it. 
The  point  is  a  new  point,  and  must  be 
decided  according  to  the  fair  reading 
of  the  Act  of  Parliament,  which,  as  I 
have  said,  is  in  favour  of  the  appellant. 
I  think,  therefore,  this  appeal  must  bo 
allowed. 

Brett,  L.J. — I  am  quite  sure  that  if  I 
had  been  in  the  place  of  Mr.  Justice  Chitty, 
and  had  been  alone  in  the  Court,  I  should 
have  decided  this  case  precisely  as  he  de- 
cided it.  I  should  not  have  felt  myself 
entitled  to  act  against  the  very  trenchant 
words  used  by  Lord  Justice  James  in  the 
Court  of  Appeal  in  Ex  parte  Crosbie  (1), 
and  followed  twice  after,  as  to  the  nature 
of  the  terms  used  and  the  phraseology 
used,  by  the  Court  of  Appeal.  But,  on 
looking  carefully  into  the  case  decided  by 
Lord  Justice  James,  and  assisted  as  I  am 
by  the  presence  of  two  other  Judges  in  a 
Court  of  Appeal,  I  cannot  help  saying  that 
the  present  point  was  not  before  his  mind, 
and  that  therefore  the  phraseology  which 
he  used,  which  is  perfectly  correct  as  to 
every  other  act  of  bankruptcy  but  this  veiy 
peculiar  one,  is  not  to  be  taken  as  deciding 
the  point  in  the  present  case.  He  was  not 
considering  this  act  of  bankruptcy ;  and  we 
must  therefore,  I  think,  decide  this  case 
now,  not  according  to  the  phraseology  used 
by  Lord  Justice  James  with  re^uxl  to 
other  acts  of  bankruptcy,  but  with  regard 
to  the  phraseology  used  in  the  statute 
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itself,  having  regard  to  this  paiticular  act 
of  bankruptcy. 

I  cannot  help  still  being  of  opinion  that 
the  argument  used  by  Mr.  Inoe,  and  which 
must  bo  used,  does  read,  the  last  part  of 
the  2nd  sub-section  of  section  94,  as  if 
it  wore  wiitten,  "  Any  act  of  bankruptcy 
committed  by  the  l^nkrupt  and  avail- 
able against  him  for  the  adjudication." 
Now  is  that  a  true  residing  of  it  ]  When 
those  who  drew  this  very  section  wished 
to  refer  to  the  adjudication  they  say  "  the 
order  of  adjudication,"  which  is  the  same 
tiling  as  "  the  adjudication."  But  in  the 
latter  part  they  alter  their  phraseology,  and 
instead  of  putting  in  the  definite  article, 
which  is  retjuii-ed  in  onler  to  support  the 
argument,  iiey  leave  it  out.  That  may 
seem  a  minute  criticism,  and  if  that 
ciiticism  made  the  section  absurd  in  its 
practical  application  to  business,  I  should 
be  for  not  taking  notice  of  this  omission ; 
but  when  you  see  that  the  very  act  of 
omitting  that  particle  makes  the  statute 
sensible  as  applied  to  all  acts  of  bank- 
ruptcy— ^to  this  particular  one  as  well  as 
to  all  the  others — ^it  strikes  me  that  it  was 
designedly  loft  out,  in  order  that  the  sec- 
tion might  include  this  particular  act  of 
])ankruptcy.  The  act  of  bankruptcy  here 
is  the  non-compliance  with  the  debtor's 
summons.  It  is  true  that  that  act  of 
bankruptcy  can  only  be  relietl  uix)n  for  the 
supix)rt  of  a  hostile  petition,  when  that 
hostile  petition  is  the  petition  of  the  jxjrson 
who  took  out  the  summons.  That  is  true ; 
}>iit  where  there  are  several  debtor's  sum- 
monses it  is  obvious  that  if  there  was  not 
adjudication  upon  any  of  the  othei's,  each 
of  the  persons  taking  out  a  debtor's  sum- 
mons could,  by  i^etition,  make  the  man  a 
l)ankrupt.  Therefore  the  disobedience  of 
each  of  these  debtor's  summonses  is  an  act 
which  is  available  as  an  act  of  bankruptcy. 
It  is  available  not  for  all  persons,  but  each 
of  them  is  available  for  a  particulai*  pei'son. 
Therefore  this  latter  part  of  the  section,  if 
you  veskA  it  as  it  is  written,  is  applicable  to 
each  of  them  ;  and  it  would  be  strange,  as 
my  Lord  ha^  observed,  if  a  man  having 
notice  that  a  debtor's  summons  has  been 
taken  out  within  the  limited  time  by  a 
creditor,  and  that  the  bankrupt  did  not 
comply  with  that  summons,  he  could  after- 
wards enter  into  a  protected  transaction 


with  the  bankrupt,  although  in  the  case  of 
every  other  act  mentioned  in  the  statute 
he  could  not.  I  must  say,  I  think  that 
the  business  necessity  of  the  Act  shews 
the  actual  meaning  of  the  Legislature  in 
leaving  out  that  one  very  small  woid 
which  Mr.  Ince  of  necessity  requires  us  to 
put  in,  and  under  those  circumstances  I 
think  we  ought  to  decline  to  put  it  in. 

CoTTOX,  L.J. — ^The  question  which  we 
have  here  to  consider  is  this — as  to  whe- 
ther this  is  a  protected  transaction ;  and 
for  the  purpose  of  considering  whether  it 
can  be  protected  we  have  to  decide  -whether 
the  rospondent  here  entered  into  the 
dealing  '*  without  notice  of  an  act  of  bank- 
ruptcy committed  by  the  bankrupt  .and 
available  against  him  for  adjudication." 

Of  courae,  if  one  takes  those  words  in 
their  widest  sense  there  is  no  limit  at  all, 
and  notice  of  any  act  of  bankruptcy  which 
was  available  for  adjudication  at  anytime 
is  sufficient  to  deprive  the  person  dealing 
with  the  bankrupt  of  protection.  Thatevi* 
dently  would  be  unreasonable.  It  cannot 
be  tliat  notice  of  an  act  of  bankruptcy  com- 
mitted ten  years  before  would  prevent  him 
getting  the  protection.  There  must  be 
some  limit,  and  the  natural  limit  is  limit 
of  time,  not  a  limit  as  to  a  particular  person 
on  whose  petition  an  adjudication  could  be 
obtained.  An<l  here,  if  we  look  into  sub- 
section 3,  to  ascertain  the  time  that  is  to 
1)0  the  limit,  we  are,  in  my  opinion,  at  once 
directed  to  the  date  of  the  onler  of  adjudi- 
cation. That  is  to  say,  if  he  has  no  notice 
of  an  act  of  hmkruptcy  which  at  the  time 
when  the  adjudication  took  place  would 
have  been  available,  then  he  is  within  the 
]>rotection.  If  he  has  notice  of  an  act  of 
liankruptoy  wliich  was  available  for  ad- 
judication at  the  time — time  being  the  only 
limit  to  wliich  we  can  reasonably  look — 
then  he  is  not  protected.  That  is  the 
construction  at  w^hich  I  should  arrive  on 
reading  the  Act  of  Parliament  and  giving 
the  section  a  reasonable  interpretation. 

But  it  is  said  that  we  are])recluded  from 
giving  that  interpretation  by  the  decision 
of  this  Court.  Now,  undoubtedly  in  Ex 
2)arte  Croshu  (1),  and  in  two  other  similar 
cases,  words  were  used  by  Lord  Justice 
James,  and  by  the  members  of  the  Courts 
which  point  to  the  particular  adjudication. 
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Lord  Jostioe  James  says,  ''  It  must  mean 
notice  of  an  act  of  bankmptcy  which  would 
have  heen  available  for  the  making  of  the 
particiilar  adjudication  for  which  the  proof 
is  now  tenderedi"  Now  Judges,  as  well 
as  other  i)ersons,  sometimes  use  short  ex- 
pressions which  if  expanded  would  be 
perfectly  clear,  but  which  applied  to  a 
different  sot  of  circumstances  in  their  now 
expanded  form  are  ambiguous.  The  Lord 
Justice  was  dealing  there  with  this  ques-  . 
tion — ^whether  an  act  of  bankruptcy  com- 
mitted twelve  months  before  the  actual 
adjudication  would  be  an  act  of  bankruptcy 
available  for  an  adjudication  within  the 
meaning  of  this  section ;  and  what  ho  there, 
to  my  mind,  clearly  means,  having  r^ard 
to  the  point  before  him,  S&  adjudication  at 
the  particular  time  when  the  adjudication 
was  in  fact  made.  It  is  adjudication  nt 
that  particular  date,  which  was  the  only 
thing  material,  not  the  particular  adjudi- 
cation in  the  sense  of  an  adjudication  on 
the  petition  of  the  creditor  who  actually 
did  get  the  adjudication.  I  think  this  is 
the  reasonable  interpretation  of  the  words 
and  language  of  Loi-d  Justice  James. 

Then,  on  the  other  hand,  we  have  the 
language  in  another  case,  of  Ex  jxirte 
Uaidcm  (2).  That  \s  not  a  decision  any 
more  than  that  in  the  other  case  on  the 
point  before  us.  .  Ex  parte  Hankin  (2) 
18  a  decision  which  invites  us  to  say  tliat 
non-compliance  with  a  debtor's  summons 
is  not  a  complete  act  of  bankruptcy.  But 
here  the  very  act  of  bankruptcy  of  which 
there  was  notice  was  an  act  of  bankruptcy 
in  consequence  of  non-compliance  Mdth  a 
debtor's  summons,  and  Ex  parte  Hankin 
(2)  is  expressly  a  decision  on  that  very 
point;  but  all  that  was  there  decided  was 
that  the  payment  into  Court  at  the  time 
when  it  was  paid  before  the  adjudication, 
was  in  fact  a  payment  to  the  creditor — a 
conditional  payment  to  him,  subject  to  his 
establishing  his  title.  And  then,  un- 
doubtedly, it  was  said  in  that  case,  as  Lord 
Justice  MeUish  had  said  before,  that  al- 
though non-compliance  with  a  debtor's 
summons  within  the  limited  time  is  a 
complete  act  of  bankruptcy,  yet  it  is  an 
act  of  bankruptcy  which  is  subject  to  this 
peculiarity — ^that  if  the  debt  is  paid,  then 
it  is  wiped  off,  and  is  no  longer  available 
for  abjudication*    But  in  this  case  the  time 
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elapsed  without  the  debtor's  summons 
being  complied  with,  and  it  has  not  been 
wiped  off  by  payment ;  and  therefore  it  was 
an  act  of  bankruptcy  available  for  adju- 
dication at  the  time  when,  in  fact,  the 
adjudication  was  made. 


Solicitors — Harper  &  Battcock,  for  appcllant^s ; 
Ashurst,  Morris  Ac  Co.,  for  respondents. 


Fry 
188 
Nov 


,J.  1 

82.     \ 

.  24.  J 


Ish  re  LIDDELL. 
LIDDELL  V,  LIDDELL. 


Conveyaneiiuf  Ad,  1881  (44  <£;  45  Vict. 
c.  41),  8.  41 — (Settled  Estate — In/ant. 

Real  estate,  to  which  an  infant  %cas 
entitled  contimjenily  on  his  attaining 
ttoenty-oney  was  ordered  to  he  sold, 

G.  W.  M.  Liddell,  deceased,  devised 
certain  real  estate  to  his  brother,  W. 
Liddell,  on  trust  for  the  testator's  first 
son  who  should  attain  the  age  of  twenty- 
one  years,  his  heirs  and  assigns  absolutely. 
But  in  case  he  should  have  no  son  who 
should  attain  that  ago,  then  upon  trust 
for  all  his  daughters  who  should  attain 
the  age  of  twenty-one  yeai-s,  their  heirs 
and  assigns  absolutely ;  and  if  but  one 
daughter  should  attain  the  age  of  twenty- 
one  years,  upon  trust  for  such  only 
daughter,  her  heii-s  and  assigns  absolutely ; 
and  in  case  no  son  or  daughter  should 
attain  the  age  of  twenty-one  years,  for  his 
brother  W.  Liddell,  his  heira  and  assigns 
absolutely. 

The  testator  had  several  sons  and 
daughters  who  were  all  under  age.  They 
all  joined  in  this  petition,  which  was 
brought  under  the  Leases  and  Sales  of 
Settled  Estates  Acts,  for  a  sale  of  the  real 
estate  to  which  they  were  contingently 
entitled  successively  under  their  father's 

wni. 

Glasse,  Q.C.,  and  G.  C.  Price,  for  the 
petitioners,  submitted  that  section  41  of 
the  Conveyancing  Act,  1881,  applied. 
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In  re  Lidflcll. 

C ozena- Uardy^  Q,C.,  and  li,  C.  Seaton, 
for  W.  Liddell. 

Fry,  J.^ — I  thiiik  it  is  scttle^l  land 
within  the  section.  If  there  had  been  a 
single  gift  it  would  liave  been  so.  It  is 
not  less  80  because  thei*e  are  alternative 
gifts  to  successive  takers. 


Solicitors  -  IJoUil  k  Sons,  ap^nls  for  IJollit  5c 
Sons,  Hull;  <'li(»st<'r  A:  Co.,  aj^ents  for  JIoMcn, 
Sons  k  Hodgson,  Hull. 
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Fky 
188 
Dec 


82.     } 
?.  7.  J 


MILLER  r.  IIUDDLESTONE. 


Jurisdiction  —  Seqtiestrntion  —  Debt  — 
Costs. 

The  balance  due  from  his  bankers  to  a 
part  If  to  an  action  was  ordered  to  be  paid 
into  Conrt  on  niotum  in  the  actiony  under 
a  sequestration  issued  07i  judtjnient  ob" 
talned  in  the  action  against  such  party, 

Mr.  MacMurray,  an  accounting  party 
to  this  action,  was  in  default  in  not  having 
complied  with  an  order  that  ho  should 
account  for  certain  annuity  payments. 
He  had  been  out  of  the  jurisdiction  of  tlie 
Court,  and  a  writ  of  sequestration  of  his 
estate  liiid  been  issued  to  enforce  oIxkH- 
cnce  to  the  oixler.  He  liad  since  como 
within  the  jurisdiction,  and  had  l>een 
arrested  and  lodged  in  Holloway  Gaol. 
It  was  now  desired  to  put  an  end  to  the 
sequestration,  and  this  was  a  motion  for 
an  onler  on  Messi*s.  Smith,  Payne  <fc  Co., 
Mr.  MacMuri"ay*s  bankers,  to  pay  the 
amount  of  their  debt  to  Mr.  MacMurrav 
as  his  bankers  into  Court,  and  for  pro- 
viding the  costs  of  sequestration  and  of 
the  motion  out  of  tlie  money  so  paid  into 
Court.  The  bankers  admitted  that 
2,689/.  6*.  6f?.  was  due  from  them  to  Mr. 
MacMurray. 

Cooksony  Q.C.,  and  A.  J.  Allen,  for  the 
motion. 

Latham  (Kekeicich,  Q.C,  with  him),  for 
the  bankers,  suggested,  on  the  authority  of 


Crispin  v.  Cuniano  (1),  a  doubt  whether, 
notwithstanding  the  earlier  cases  of  WHton 
V.  Metcalfe  (2)  and  Wood  v.  Freeman  (3),  ■ 
there  was  juiisdiction  to  make  8iich,Qider 
on  motion  in  the  action.  SeUm  on  De- 
crees (4)  was  also  refen-ed  to. 

IVIr.  IVIacMurray  was  not  represented. 

Fry,  J. — It  appears  to  me  I  have  juris- 
diction to  make  this  order  without  further 
jinx'eedings.  I  think  this  case  is  a  very 
siniplo  one,  and  comes  within  the  decision 
of  WHso7i  V.  Metc(djc  (2),  which  shews  that 
tlie  i)i-oi)er  mode  of  proceeding  is  only  by 
service  on  the  third  pei'son  of  notice  of 
motion.  I  cannot  help  observing  that  to 
take  any  other  course  would  involve  every- 
lx>dy  in  much  greater  delay  and  expense. 

I  will  direct  the  respondents  to  pay  the 
money  into  Court,  either  on  an  admission 
by  them  as  to  the  amount  in  their  handsy 
or,  if  they  prefer,  on  an  affidavit. 

[Messi*s.  Smitli,  Payne  &  Co.  elected  to 
admit  the  amount  due.  An  order  to  the 
following  effect  was  made : — 

IVIessrs.  Smith,  Payne  &  Co.  admitting 
2,689^.  6«.  Qd,  to  be  sttuiding  to  the  credit 
of  MacMuiTiiy  in  their  books,  order  them 
to   pay  into  Court  to  the  credit  of  the 
action   (8('<iue8tration  account)   that  sum 
within  seven  days  from  service  of  the  order 
on  MiicMurray.     Jiet  the  Taxing  l^Iaster 
tiix  the  costs  of  and  incidental  to  seques- 
tration, and  fix  the  remuneration  of  the 
sequestrators,  and  tax  the  costs  of  Smith, 
Payne  &  Co.,  and  order  payment  of  the 
n mounts  out  of  the  fund  to  \)e  paid  into 
Court.] 

Solicitors  -AIImii  &  Son  ;  FrohlU'lds  Jt  Williams  « 


(I)  38  I^iw  J.  K(fi>.  rrL»l..  &  M.  28 ;  Law  Ki 
1  \\  &  D.  «)2l'. 
(•_»)  1  IVav.  270. 
(:»)  2  Atk.  r>41. 
(4)  4th  od.  p.  i:i7R. 
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III  re  WattSt  App. 

the  law,  but  bonajide  and  honestly,  makes 
a  claim  which  cannot  be  supported  and  is 
disallowed,  he  does  not  pay  the  costs ;  and 
even  if  the  brewers  had  failed,  I  should 
have  held  them  entitled  to  have  their  costs 
in  the  Court  below.  Under  the  present 
circumstances,  of  course,  they  are  entitled 
to  their  costs  both  liero  and  below. 

I  have  only  one  further  observation  to 
make,  and  it  is  this — that  in  all  cases 
where  a  claim  is  brought  against  an 
estate  in  an  administration  action,  only 
one  party  should  attend  to  oppose  it.  The 
General  Order  XVI.  rule  12a  (Order, 
April,  1880,  XVl.  8),  ought  to  have  been 
attended  to.  As  a  general  rule  the  exe- 
cutor or  administrator  is'  the  proper  per- 
son to  attend,  unless  the  Couii;  otherwise 
orders.  Tlio  personal  representative  hero 
took  out  the  summons,  and  in  strictness 
the  plaintiff  ought  not  to  have  been  al- 
lowed to  appear.  As  no  oppasition  was 
made  to  it  we  heard  Mr.  Pearson  for  the 
plaintiff ;  but  it  must  not  be  considered  as 
a  precedent,  and  if  such  a  case  occurs 
again  I  shall  certainly,  as  far  as  I  am 
concerned,  not  allow  any  costs  to  the  un- 
necessary party. 

The  appeal  must  be  allowed  with  costs, 
both  above  and  below,  to  the  appellants, 
who  will  take  them  out  of  the  fund  in 
their  hands. 

Cotton,  L.J.,  also  came  to  the  conclu- 
sion that  the  debt  was  due  to  the  bi-ewers 
from  tho  a&sign  of  Watts  within  the 
meaning  of  the  terms  of  tho  agreement, 
the  widow  being  tenant-for-life  of  the 
house  under  the  will  of  her  husband,  and 
proceeded : — 

I  will  add  one  word  to  what  was  said 
by  the  Master  of  the  Rolls  as  regards  the 
costs.  All  mortgagees,  unless  they  mis- 
behave themselves,  have  a  right  to  their 
costs,  and  it  cannot  be  said  that  when  a 
mortgagee  having  such  a  point  as  this 
requires  it  to  l)e  brought  befoi'e  the  Judge 
personally,  he  is  guilty  of  anything  wrong. 
He  has  a  right  to  I'cquii^e  that  the  matter 
should  be  decideil  by  the  Judge  himself, 
and  although  he  was  unsuccessful,  he 
ought  not  to  have  been  made  to  pay  the 
costs  of  going  before  the  Judge  and  taking 
his  opinion  upon  such  a  point.  That,  in 
the  present  case^  becomes  immaterial,  be- 


cause in  our  opinion  the  appellants  were 
right ;  and  therefore  of  courfie  they  wUl 
have  their  costs,  and  will  deduct  them 
from  the  money  they  have  in  hand  in  re- 
spect of  the  sale  of  the  mortgaged  pio- 
perty.  

Solicitors— Sandilands,  Humphry,  &  Armstrongi 
for  appellants ;  S.  W.  Johnson  &,  Son,  agents 
for  R.  Pidcock,  Woolwich,  and  Lewty  ax» 
Bendle,  for  respondent. 


82.       } 
.11.   J 


GILBERT  V.  WHITFIELD. 


Kay 

188 
Dec 

Power  of  AppoiiUni^nt  — Settlement^ 
/Successive  Appointments  —  Iiisuffiei 
Fund — Prioritf/, 

The  donee  of  a  8}>€cinl  pqxoer  to  appo^'* 
hi/  deed  or  vnll  a  &um  of  10,000/.,  vsh^^^ 
was  invested  on  morfgagef  made  »uoces9'i'  ^ 
revodtihle  appointments  by  deed  of  eufn9  * 
3,000/.,  1,200/.,  1,000/.  and  1,000/.  <^ 
spcctively  described,  a^  jmrt  oftlye  10,000^ 
to  three  objects  of  the  jwioer,  and  by  ^* 
iciU  coujirmed  these  appointmenta^  m^^ 
appointed  the  remaining  3,800/.  amc^^ 
objects  of  tJie  power, 

TJie  mortgage  security  eventually  pro^^ 
insnjjicient  to  reali4tc  the  10,000/. ; — 

Held,  thai  the  appointees  took  accordi 
to  priority  of  appointment^  a}id  not 
able  ])ortions  of  the  fund, 

Stokes  V.  Bridgman   (47  Law  J. 
Chauo.  7 oO)  followed. 


By  the  settlement  made  in  the  moL 
of  October,  1835,  on  the  marriage  of  4>  ^ 
test4itor,  G.  Holyoake,  a  power  was  giv^'^ 
to  him  by  deed  or  will  to  appoint  amo^ 
tho  children  of  the  marriage  a  sum  ^ 
10,000/.,  which  was  invested  on  a  oert»-^ 
mortgage  security. 

By  a  deed-poll,  dated  the  10th  of  Fe1> 
ruary,  18G8,  ixjciting  the  power,  atiJ 
that  G.  Holyoake  was  desirous  of  exer- 
cising it  by  appointing  a  sum  of  3,000£| 
foi*ming  portion  of  the  said  sum  of  10,000£, 
in  maimer  thereinafter  appearing,  G.  Hdj- 
oake  appointed  that  the  sum  of  3,000^,  and 
all  and  singular  the  stocks,  &c.,  in  or  upon 
which  the  same  should  from  time  to  time 
be  invested,  *^  which  said  sum  of  3,000/. 
forms  part  of  the  said  sum  of  lO^OOOA," 


MICHAELMAS  1882  to  MICHAELMAS  1883. 


H  V.  Whitfield. 

from  thenceforth  be  and  enure  to 
£ytteltpn,  his  executorS;  adminis- 
lad  assigns  absolutely. 
ro  seyeral  deeds-poll  (which  were  in 
terms  to  the  deed-poll  of  Febru- 
;8),  dated  the  23rd  of  April,  1868, 
"oake  appointed  a  further  sum  of 
to^his  son  Lyttelton,  and  a  sum 
){.  to  his  son  George. 

like  deed-poll,  dated  the  3rd  of 
)er,  1869,  he  appointed  1,000/.  to 
Francis. 

of  these  deeds  of  appointment  con- 
power  of  revocation, 
s  will  dated  the  27th  of  October, 
Iter  reciting  the  settlement  and 
had  in  exercise  of  his  power  made 
nents  by  several  deeds-poll  of  sums 
iig  altogether  to  6,200/.,  "  part  of 
1  sum  of  10,000/.  so  settled  as 
I "  in  fovour  of  his  sons  as  above- 
edy  and  that  he  was  desirous  of 
Dg  the  said  appointments,  G.  Holy- 
ireby,  in  order  to  confirm  the  said 
nents  and  lest  the  same  should  not 
9ct,  and  in  order  to  appoint  the 
€  the  said  sum  of  10,000/.,  declared 
)  trustees  of  the  settlement  should 
3SBeBsed  of  the  10,000/.  as  to  the 
already  appointed  in  trust  for  the 
«  already  named,  and  as  to  the 
3,800/.,  the  unappointed  residue 
<m  certain  trusts  in  favour  of  his 
• 

estaior  died  in  April,  1879. 
nortgage  security  upon  which  the 
was  invested  had  since  the  tes- 
eatb  been  ascertained  to  be  insuf- 
infd  it  was  apprehended  that  if  the 
ire  realised  it  would  not  produce 
x)  satisfy  the  several  sums  appointed 
leeds-poU. 

iras  an  action  by  the  appointees 
le  earlier  deeds  against  the  trus- 
[ie  settlement  of  1835  for  the  execu- 
he  ti^nsts  of  that  settlement,  so  far 
d  to  the  said  sum  of  10,000/. 

Wfwm,  Q,C.,  and  T,  Rawlinaon,  for 
iti£Es. — The  appointees  take  accord- 
priority  of  appointment,  and  not 

,  J.,  referred  to  Page  v.  Leaping- 
(1)  18  Ves.  463. 
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That  case  has  no  application.  It  ap- 
plies only  where  the  gifts  aie  by  the  same 
instrument,  or  by  instruments  which  for 
the  purpose  of  construction  are  to  be 
treated  as  one.  The  present  case  is  al- 
most identical  with  Stokes  v.  Bridgman 
(2),  where  it  was  held  that  the  appointees 
took  according  to  priority  of  appointment. 
See  also  Booth  v.  AUington  (3),  TroUope 
V.  Routledge  (4)  and  Morgan  v,  Gronbto 
(5). 

They  were  stopped  by  the  Court. 

Hastings,  Q.C,,  Warrington  and  G,  B, 
Freeman,  for  the  appointees  under  the  will. 
— The  appointees  ought  to  take  rateably, 
so  far  as  the  fund  w2l  extend,  in  propor- 
tion to  the  amounts  appointed  to  them. 
With  the  exception  of  Stokes  v.  Bridgman 
(2)  all  the  authorities  cited  are  distin- 
guishable, because  they  were  cases  in  which 
the  appointments  made  exceeded  the  ori- 
ginal amount  of  the  fund,  and  in  such 
cases  the  excessive  appointment  is  pro- 
perly treated  as  no  appointment  at  all. 
In  this  case  the  whole  fund  has  been 
properly  appointed ;  but  by  reason  of  the 
deficiency  of  the  fund  the  appointments 
cannot  be  satisfied  in  full.  The  Court 
must  look  at  the  intention  of  the  testator, 
which  undoubtedly  was  to  distribute  the 
fund  among  his  children  in  proportion  to 
the  amounts  appointed  to  them.  This  is 
the  principle  of  MiUer  v.  Huddleston  (6), 
where  a  testatrix,  having  a  power  of  ap- 
pointment over  a  sum  of  5,000/.,  appointed 
1,000/.  and  left  the  rest  unappointed,  and 
the  fund  proving  insufiicient  to  raise  the 
5,000/.,  it  was  held  that  the  appointee  of 
the  1,000/.  must  abate  rateably  with  those 
entitled  to  the  residue. 

Moreover,  these  appointments,  which 
were  all  of  them  revocable,  are  recited  in 
the  will,  and  confirmed  thereby ;  and  the 
case  is  thus  on  the  same  footing  as  Page 
V.  LeapingweU  (1),  and  that  class  of  cases, 
where  the  appointments  are  all  contained 
in  one  instrument." 

(2)  47  Law  J.  Itep.  Clianc.  759. 

(3)  6  De  Gex,  M.  &  G.  613 ;  26  Law  J.  Rep. 
Chanc.  138. 

(4)  1  De  Gex  &  S.  662. 

(5)  42  Law  J.  Bep.  Chanc.  410;  Law  Rep. 
16  Eq.  1. 

(6)  37  Law  J.  Rep.  Chanc.  121 ;  Law  Rep.  0 
Eq.  55. 
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Oilhvrt  V.  mifjieUl. 

Stokes  V.  BriUgman  (2)*  was  wrongly  de- 
cided. In  a  subsequent  unreported  case 
Hall,  V.C.,  camef  to  a  like  decision,  which 
was  in  effect  reversed  by  the  Court  of 
Appeal. 

[Kay,  J. — One  diflSculty  in  your  way  is 
that  if  these  appointments  had  been  for 
value  they  must  necessarily  have  ranked 
in  order  of  date.  Why  should  a  different 
construction  be  put  on  the  same  words 
according  as  the  appointments  are  or  ai-e 
not  for  value?] 

Because,  when  the  appointments  are  not 
for  value,  the  intention  of  the  appointor 
is  alone  to  be  considered. 

StaUardy  for  pai-ties  in  the  same  in- 
terest. 

Underkill,  for  the  defendants,  the  trus- 
tees. 

No  reply  was  called  for. 

Kay,  J. — T  must  Siiy  in  this  case  it 
seems  to  me  that  the  construction  has  been 
determined  for  me  by  authority,  and  I  do 
not  feel  at  liberty  to  go  against  what  seems 
to  me  an  unbroken  current  of  authoiity. 
Naturally  one  cannot  help  feeling  inclined, 
if  possible,  to  admit  all  the  children  of  a 
person  who  has  a  power  of  appointment, 
and  to  distribute  the  fund  rateably  in  the 
event,  not  contemplated  by  the  appointor,, 
of  the  subsequent  diminution  of  the  fund. 
But  it  is  impossible  for  me  to  carry  into 
effect  any  desire  of  that  kind  unless  I  find 
upon  the  face  of  the  instniment  that  that 
was  in  fact  the  intention  of  the  appointor. 
I  have  not  the  least  doubt,  and  indeed  it 
has  been  admitted  in  argument,  that  this 
very  point — namely,  the  failure  of  the  fund 
or  diminution  of  its  amount  by  reason  of 
the  insufficiency  of  the  security — was  a 
thing  which  never  occurred  to  the  ap- 
pointor at  all.  It  never  occurred  to  him 
in  any  way  to  provide  for  such  a  con- 
tingency. [His  Lordship  then  stated  the 
facts  of  the  case  as  above  set  out  and  con- 
tinued :]  We  have  here  a  series  of  appoint- 

*  In  tho  course  of  the  argument  it  was 
pointed  out  that  the  case  of  Miller  v.  IltuiflU'9f4in 
(6),  referred  to  by  Hall,  V.C.,  in  his  judjrracnt 
in  Stohes  v.  Bridgvian  (47  Law  J.  liep.  Cbanc. 
at  p.  760),  was  not,  as  would  appear  from  that 
rejwrt,  the  case  of  Miller  v.  Huddlnton  (3  Mac. 
&G.  513;  21  Law  J.  Rep.  Clianc.  1),  but  tho 
case  of  the  same  name  already  cited. 


ments  at  different  dates  disposing  of  definite 
sums  in  favour  of  certain  of  the  children. 
Then  the  will  reciting  those  deedfl  treats 
them  as  operative  and  valid,  adding  a 
word  by  way  of  confirmation  in  case  there 
should  be  anything  inoperative  in  any  of 
them,  and  appointing  the  residue.  Well, 
now,  it  has  been  argued,  and  it  occurred  to 
me  that  there  was  one  way  in  which  the 
case  might  be  treated  as  brought  within 
Page.  v.  LeapitigweU  (1).  For  certainly  to 
some  extent  an  appointment  must  be 
treated  as  read  into  the  instrument 
creating  the  power,  and  in  that  way  the 
two  are  connected  together ;  so  that  if  the 
appointments  here  were  by  one  instrument^ 
or  a  series  of  instruments  which  for  this 
piiqx>se  were  to  be  ti'eated  as  one,  it  would 
be  {)ossible  to  apply  to  this  case  the 
principle  of  Page  v.  Leapingwell  (1),  and 
treat  all  these  gifts  as  gifts  of  aliquot 
portions  of  the  fund,  and  therefore  to  be 
satisfied  rateably.  But  I  find  a  series  of 
cases  which  I  cannot  possibly  get  over, 
and  which  I  think  prevent  me  from 
applying  that  construction,  and  of  course 
the  answer  on  the  other  side  was  this : 
When  you  are  considering  from  the  words 
of  instruments  what  the  intention  of  the 
person  making  them  is,  you  are  at  liberty 
to  look  at  all  of  them  together  where  thej 
are  contemporaneous  and  parts  of  one 
transaction,  or  where  they  are  all  instru- 
ments which,  like  a  will  and  oodicily 
constitute  together  One  testamentary  dis- 
position. But  it  is  hardly  legitimate  to 
look  at  instruments  executed  days,  or  it 
may  be  years,  later  to  find  out  the  inten- 
tion of  an  appointor  when  he  executed  a 
previous  instrument.  Put  this  illustra- 
tion :  Suppose  by  one  of  these  deeds  or 
by  his  will  he  had  said  **  my  intention 
when  I  made  the  first  appointment  was 
tliat  all  should  take  rateably."  It  would 
be  a  serious  question  whether  the  Court 
could  look  at  that  as  evidence  of  his  in- 
tention when  the  first  deed  was  executed. 
That  is  not  the  case  before  me.  Here  is  a 
case  where  there  is  no  appearance  of  the 
intention  of  the  appointor  in  the  event 
which  has  happened.  The  fund  has  turned 
out,  by  reason  of  the  failure  of  the  security, 
to  be  less  than  the  10,000/.  contemplated 
by  the  appointments.  TroUope  y.  JtowU' 
ledge  (4)  was  a  case  where  the  donee  of  a 
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similar  power  appointed  a  gross  sum,  part 
^  of  the  fund,  and  ailerwards  executed  other 
*  deeds  appointing  aliquot  parts.  The  gross 
sum  was  never  severed  from  the  mass.  It 
was  an  appointment  of  a  deHnite  sum, 
accompanied  with  an  assignment  of  the 
appointor's  own  life  interest  in  the  ap- 
pointed fund,  so  that  it  would  take  effect  in 
possession  at  the  date  of  the  appointment; 
and  then  by  subsequent  appointments  re- 
citing ihe  settlement,  she  appointed  four- 
fifths  of  the  whole  amount  to  children  in 
different  proportions,  and,  as  I  understand 
it,  the  sum  of  all  these  appointments  came 
to  more  than  the  actual  amount  of  the 
fund.  It  was  not  that  the  fund  became 
diminished,  but  that  she  really  made  too 
large  appointments.  But  the  Vice- Chan- 
cellor said  that  his  impression  was  that 
the  donee  meant  to  give  the  property 
which  she  appointed,  and  that  so  far  as 
the  fund  was  deficient  the  last  appointment 
must  fail.  In  Booth  v.  AUington  (3)  the 
^pointer  appointed  first  a  specific  sum, 
which  she  described  as  ''  part  of  a  gross 
sum  over  which  she  had  a  power  of 
appointment,  and  she  went  on  in  the 
appointment  to  use  words  which  seem  to 
me  equivalent  to  the  words  used  here  in 
the  appointment  I  have  read.  She  ap- 
pointed "  30,000^.,  part  of  the  said  sum  of 
120,000/.,  so  by  the  will  of  the  said  T.  W. 
given  and  bequeathed  for  the  use  and 
benefit  and  to  be  at  the  absolute  disposal 
of  the  said  E.  Booth  as  hereinbefore  is  men- 
tioned, of  the  stocks,  funds  and  securities 
in  or  upon  which  the  said  sum  of  30,000/. 
shall  for  the  time  being  be  invested." 
No  appointment  at  all  was  made  there 
of  the  residue,  but  the  gross  sum  proving 
deficient  it  was  held  that  the  specific  sum 
appointed  was  to  be  paid  in  full,  and  not 
to  abate  rateably  with  the  unappointed 
part.  The  Lord  Chancellor  (Lord  Cran- 
urorth)  there  said':  "  The  only  point  which 
at  first  presented  any  difficulty  to  my 
mind  was  the  clause  in  the  appointment 
^irhich  speaks  of  'the  stocks,  funds  and 
eecurities  in  or  upon  which  the  said  sum 
of  30,000/.  should  for  the  time  being  be 
invested ' ;  bat  I  think  that  Mr.  Hardy's 
observation  is  correct,  that  it  referred  only 
to  the  stocks,  funds  and  securities  in  which 
the  30,000/.  might  happen  to  be  invested 
»t  the  time  when  it  be^me  payable.    The 
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provision  is  superfluous,  and  would  have 
been  implied  if  it  had  not  been  inserted. 
With  all  deference,  therefore,  to  the  Vice- 
Chancellor,  though  with  the  hesitation 
which  I  always  feel  when  I  differ  from  the 
opinion  of  so  learned  a  Judge,  I  think 
Mrs.  Booth  meant  to  appoint  an  absolute 
sum  of  30,000/.  I  need  not  speculate  upon 
what  I  might  have  thought  if  she  had 
gone  on  to  say  *  I  appoint  the  residue  to  my 
children ' ;  she  however  makes  no  appoint- 
ment of  liie  residue,  which  therefore  goes 
in  accordance  with  the  direction  contained 
in  the  will  of  her.  father."  It  was  there 
held  that  the  30,000/.  must  be  paid  in  full. 

Now  it  was  observed  quite  properly  that 
the  difference  between  that  case  and  this  is 
that  here  there  is  an  appointment  of  the 
residue  and  there  there  was  not.  But  the 
appointment  of  the  residue  is  not  in  this 
case  by  the  same  instrument,  and  there- 
fore the  exact  point  suggested  does  not 
really  occur  here.  But  if  thase  cases  left 
the  matter  at  all  in  doubt  there  is  this 
case  in  the  Law  Journal  Reports  of  Stokes 
V.  Bridgman  (2),  which  I  cannot  take 
upon  myself  to  alter  if  I  differed  from  it. 
There  the  power  was  a  similar  one  to  this,  to 
appoint  funds,  and  it  was  exercised  first  of 
all  by  a  deed  which  appointed  the  sum  of 
1,000^.,  part  of  a  certain  sum  of  3,000^., 
ujwn  certain  trusts  in  favour  of  a  daughter, 
being  in  effect  an  appointment  to  her  abso- 
lutely, and  by  a  subsequent  deed  the  donee 
of  the  power  appointed  another  sum  of 
1,000Z. 'to  ano^er  daughter,  and  again 
later  on  another  sum  of  1,000^.  to  a  son, 
and  subsequently  the  security  failed  and 
the  fund  became  considerably  deficient. 
Now  Vice- Chancellor  Hall,  before  whom 
the  case  came,  said  this  :  [His  Lordship 
read  the  judgment  and  continued  :]  Now, 
in  that  case  Page  v.  Leapingwell  (1)  and 
TroUope  y,  Routledge  (4)  were  cited,  and 
also  MiUer  v.  Hvddleaton  (6),  the  reference 
to  which  is  quite  clearly  wrongly  given, 
and  I  am  told  by  counsel  that  it  is  in  fact 
wrong,  and  that  the  Miller  v.  Huddleston 
(6)  actually  referred  to  was  not  the  case  of 
that  name  in  3  Macnaghten  and  Gordon's 
Reports,  but  the  case  in  the  Law  Reports. 

\W.    Pearson,    Q.C.  —  Both    were    re- 
ferred to.] 

In  that  case  a  sum  of  5,000/.  was 
appointed  upon  certain  trusts  subject  to 
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powers  given  to  6vo  pei-sons  of  appointing 
to  the  amount  or  value  of  1,000^.,  one  of 
which  had  been  exercised ;  but  the  fund 
proved  insuiliciont,  and  the  Vioe-Chan- 
cellor  Malins  held  that  the  appointees  of 
the  1,000Z*  and  the  pei-sons  entitled  to  the 
residue  of  the  fund  must  abate  propor- 
tionately, because  the  case  came  within 
Page  v.  Leaping  well  (1).  The  distinction 
between  that  and  the  other  case  is  that 
by  one  instrument  the  whole  fund  was  in 
effect  appointed,  which  was  not  the  case  in 
Stokes  V.  Bridgmaii  (2)  and  in  the  case 
now  bofoi*o  me.  It  seems  to  mo  that  if 
these  authorities  are  to  l>e  overruled  they 
must  be  oveiTuled  by  some  Coui*t  of  higher 
authority  than  this.  I  cannot  distinguish 
this  case  fiom  Stokes  v.  Bridgman  (2) ;  I 
cannot  say  I  intimate  the  least  dissent 
from  it.  I  must,  therefore,  hold  that 
these  appointments  take  effect  in  order  of 
date. 


Solicitors— Crosse  &  Son,  agents  for  John  Riley, 
Wolverliampton,  for  plaintiffs;  Goldring  k 
Mitchell,  agents  for  W.  H.  Phillips,  Wolver- 
hiOmpton ;  S.  W.  .Tohnson  &  Son,  agents  for 
Underhills,  Wolverhampton;  White  &  Co., 
agentK  for  £.  Parry,  Birmingham,  for  the  other 
jmrtics. 


Kay 

188 
Nov 


582.      \ 
7,  21.  J 
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COMrANY  (limited)  l\  WILSON. 


Specljic  Performance — Damages  in  Licit 
of — Misrepresentation — Lord  Cairns*  Act 
(21  (fj  22  Vict,  c.  27). 

Jn  a  purcliaser*s  action  for  specific  per- 

forniancc  a  plaint  iff  cannot  recover  damagp^ 

for  breach  of  co7itract  unless  he  establishes 

misrepresentation  on  the  part  of  the  de- 

fewl<int.    The  olgect  awl  intention  of  Lord 

Cairns*  Act  (21  <(?  22  Vict,  c,  27),  which  gives 

the  Court  jurisdiction  to  award  damages  in 

substitution  for  specific  performance  in  all 

cases  in  \ohich  the  Court  has  jurisdiction 

to    entertain  an  applicatioyi  for  specif  c 

jyerformancfy  was  not   to  give  any    n^Ao 

right  to  damages^  but  to  prevent  the  inis- 

chvf  arising  from  two  distinct  fnethod^  of 


])rocedure,  which ,  previously  to  the  fiuie 
of  its  passing,  were  in  existence.  In  nt^ 
ca^e  where  davhoges  could  not  previously 
Jiave  been  recovered  at  law  can  they  now 
be  obtained  umler  Lord  Caima*  Act. 

Semble, — In  a  contract  for  a  lease  the^ 
toords  *'  immediate  possession  if  required  " 
do  not  fix  the  commencenvenJt  of.  the  term. 

This  was  an  action  for  specific  perform- 
ance of  an  agi*eement  for  the  lesuse  of 
certain  lands  in  Essex. 

The  agreement  was  contained  in  a  cor- 
respondence which  was  set  out  by  the 
pLiintitis  in  their  statement  of  claim.  The 
iirst  letter  was  written  by  the  late  defen- 
dant G.  H.  Wilson  (deceased),  who  repre- 
sented himself  to  be  the  owner  of  about 
thirteen  acres  of  land  at  Bainham  Feny 
Marsh,  in  Essex,  and  was  dated  "on  the 
5th  of  November,  1880.  It  ran  as 
follows  : — 

"  Sir, — I  make  you  the  offer  of  my 
land  at  Rainham  Ferry  Marsh  thirteen 
acres  more  or  less  for  a  lease  of  ninflty- 
nine  yeai*s  at  a  rental  of  one  hundred 
and  thirty  pounds  per  annum  dear  to 
myself  of  all  charges  except  income  tax 
and  taxes  dbc.  with  the  option  of  purchase 
during  the  next  five  years,  at  the  rate  -of 
four  hundred  and  fifty  pounds  (i501L). 
Immediate  ix)Sses8ion  if  required. 
"  Hemaining  yours  truly, 

"  G.  H.  Wilson." 

The  next  letter  was  written  on  the  same 
day  by  G.  H.  Wilson  to  the  defendant 
Stone,  and  was  as  follows  : — 

"  Sir, — On  perusal  of  my  offer  to  you  of 
land  per  note  to-day  I  note  by  the  omis- 
sion of  certain  stops  my  terms  do  not  read 
plainly.  Please  understand  I  offer  to  let 
your  company  the  land  at  130^  a  year  on 
lease  clear  of  nil  taxes  and 'charges  to  my-> 
self  except  income  tax,  and  the  offer  is 
made  subject  to  your  reply  within  a  week 
or  ten  days.     I  am,  yours  truly, 

"  G.  H.  Wilson." 

This  was  followed  by  a  memorandnm 
dated  the  11th  of  November,  1880,  ad- 
di*e.ssed  by  G.  IF.  Wilson  to  the  defendant 
Stone,  which  ran  thus :  "  All  the  land  at 
350/.  per  acre.  Half  the  knd  at  350/. 
])er  acre  or  half  the  land  at  a  rental  of 
12/.  10^.  per.  ann.  on  lease.  This  is  the 
best  to  be  done.    My  offer  of  Not.  5tli 
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of  10/.  per  acre  on  l6ase  for  the  whole 
expires  Nov.  14  inst. 

•'  To  Mr.  Stone.  G.  H.  W." 

On  the  12th  of  November,  the  defendant 
Sfcone  wrote  to  G.  H,  Wilson  the  follow- 
ing letter : — 

"  G.  H.  Wilson,  Esq. 

"Dear  Sir, — I  accept  your  offer  of  the  fifth 
instant  for  13  acres  of  land  at  Kainham 
Ferry  at  a  yearly  rent  of  one  hundred  and 
thirty  pounds^  say  130/.  per  annum  99 
years  lease. 

"Robert  Stone." 

The  benefit  of  this  agreement  was  trans- 
ferred by  the  defendant  Stone  to  the  plain- 
tiff company,  who  afterwards  commenced 
this  addon. 

In  October,  1881,  G.  H.  Wilson  died, 
leaving  the  defendants  S.  Wilson  and  B. 
W.  Wilson  his  executors  and  devisees  in 
tmst  of  his  trust  estates.  After  the  death 
of  G.  H.  Wilson  it  was  discovered  by  the 
defendants  S.  Wilson  and  B.  W.  Wilson 
tlutt  the  land  in  question  was  purchased 
by  G.  H.  Wilson,  on  behalf  of  himself  and 
one  William  Colchester,  out  of  moneys 
one  half  of  wlych  belonged  to  the  said 
William  Colchester  and  was 'held  in  trust 
for  him  by  G.  H.  Wilson.  WilUam  Col- 
chester denied  that  G.  H.  Wilson  had  any 
power  or  authority  to  contract  for  the 
leasing  or-  sale  of  the  property,  and  he 
accordingly  refused  to  ratify  the  agreement 
or  to  concur  with  the  defendants  S.  Wilson 
and  B.  W.  Wilson  in  carrying  it  into 
effect. 

The  company  then  brought  this  action, 
claiming  that  the  defendants  S.  Wilson 
and  B.  W.  Wilson  might  be  ordei*ed  to 
specifically  perform  the  agreement,  and  to 
procure  the  concurrence  therein  of  W. 
Colchester,  and  that  the  defendant  Stone 
might,  if  necessary,  be  ordered  to  concur 
therein;  or  that,  in  the  alternative,  th& 
defendants  S.  Wilson  and  B.  W.  Wilson 
might  be  ordered  t3  pay  to  the  plaintiff 
company  an  adequate  sum  in  respect  of 
damages. 

^*9^f  Q'C.f  and  Bradford ,  for  the 
plaintiffiL — ^We  have  a  clear  right  to  spe- 
cific performance  of  the  agreement  so  far 
aa  G.  H.  Wilson  could  have  performed  it, 
and  to  compensation  for  so  much  thereof 

he  could  not  perform.    We  do  not  now, 
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however,  nsk  for  specific  performance,  but 
for  damages  under  Lord  Cairns'  Act  (21  & 
22  Vict.  c.  27).  For,  by  that  Act,  the 
Court  of  Chancery  obtained  jurisdiction 
'*  in  all  cases  "  in  which  it  could  entertain 
an  application  for  specific  performance,  if 
it  should  tliink  fit,  to  award  damages  either 
in  addition  to  or  in  substitution  for  specific 
performance.  Therefore,  although  there  is 
no  allegation  of  misrepresentation  or  deceit 
on  the  part  of  the  vendor,  and  the  case  is 
not  one  in  which,  under  the  old  practice, 
damages  could  have  been  obtained  at  com- 
mon law,  still,  by  virtue  of  Lord  Cairns' 
Act,  we  are  entitled  to  the  damages  we 
ask  for — Uopkhis  v.  Grazebrook  (1)  and 
Kelner  v.  Baxter  (2).  .        ' 

[Kay,  J.,  referred  to  Bain  v.  Fothergill 
(3).]- 

GraJuim  Hastings,  Q,C,,  and  Procter, 
for  the  defendants,  were  not  called  upon. 

Kay,  J. — In  my  opinion  this  action  fails. 

It  is  alleged  that  by  certain  letters 
which  are  set  out  in  the  claim,  one  G.  H. 
Wilson,  who  is  since  deceased,  contracted 
with  a  Mr.  Stone,  who  was  acting  as  agent 
for  a  joint  stock  company,  to  be  there- 
after formed,  to  let  certain  land  to  him 
upon  the  terms  therein  mentioned.  The 
statement  of  claim  sets  out  that  contract, 
and  then  it  states  that  Stone  had  agreed 
to  transfer  his  rights  imder  the  agreement 
to  the  plaintiffs,  who  are  the  company 
which  was  thereafter  formed,  and  that  the 
benefit  of  the  agreement  is  in  fiict  vested 
in  the  plaintiffs.  It  then  says  that  Wilson, 
the  intended  lessor,  died  in  October,  1881, 
and  that  the  defendants  Sarah  Wilson  and 
B.  W.  Wilson  are  his  executors  and 
devisees  in  trust  of  his  trust  estates.  It 
then  continues  [his  Lordship  read  a  por- 
tion of  the  statement  of  claim  and  pro- 
ceeded :]  Then  it  states  as  a  fact  that 
Colchester  does  refuse,  and  still  refuses,  to 
ratify  the  agreement  and  to  concur  with 
the  last-named  defendants  in  carrying  it 
into  effect.  Then  the  claim  is  for  specific 
performance,  and  that  the  defendants  S. 
Wilson  and  B.  W.  Wilson  should  procure 

(1)  3  B.  &  C.  31  ;  6LawJ;Rep.(o.s.)K.«.65. 

(2)  36  Law  J.  Rep.  C.P.  94  ;  Law  Rep.  2  C.P. 
174. 

(3)  43  Law  J.  Rep.  Exch.  (ILL.)  243 ;  Law 
Rep.  7  E.  &  Ir.  App.  158. 
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the  concuri'ence  of  Colchester;  and  that, 
iu  the  alternative,  S.  Wilson  and  B.  W. 
Wilson  may  be  ordered  to  pay  to  the 
plaintifis  an  adequate  sum  in  respect  of 
the  damages  sustained  by  the  plaintiffs  by 
reason  of  the  refusal  of  the  defendants  to 
perform  the  agreement. 

Now  the  first  observation  I  make  upon 
that  is,  that  there  is  no  statement  whatever 
there  that  any  misrepresentation  of  fact 
was  made  by  Wilson ;  there  is  no  allegation 
of  misrepresentation  in  any  shape  or  way ; 
and  there  is  no  claim  for  damages  as  in  an 
action  of  deceit — damages  because  of  mis- 
representation. That  case  is  not  set  up ; 
it  is  not  pleaded  or  suggested  by  the  plead- 
ing in  any  way.  At  the  bar  the  plain- 
tiffs say,  We  do  not  ask  for  specific 
performance  so  far  as  Wilson  had*  any 
estate  in  the  property,  and  compensation 
so  far  as  he  could  not  give  them  all  that 
the  contract  purpoi'ted  to  give  theui  - 
namely,  a  lea^e  of  the  whole  propeily. 
That  may  be  so,  but  they  say  we  do  not 
ask  for  that  at  all.  What  we  ask  for  is, 
entirely  waiving  any  claim  for  specific 
performancic — we  ask  for  damages. 

Now  I  take  it  to  have  been  perfectly 
settled  in  Bain  v.  FotJiergill  (3)  that  in  an 
action  upon  a  contract  the  plaintiff  is  not 
entitled  to  damages  for  any  loss  of  the 
benefit  of  the  bargain  ;  he  is  only  entitle* I 
to  liis  actual  expenses  incurred,  if  the 
bargiiin  cannot  bo  carried  out  ]>ecause  of 
a  defect  in  the  vendor's  title ;  and  that  is 
so.  in  an  action  upon  a  contract,  even  if  a 
vendor  knew  that  he  had  not  a  good  title 
at  the  time  when  the  contract  was  entered 
into. 

'J'hat  is  the  distinct  decision  in  Bain  v. 
Foihergill  (3) :  the  only  damages  he  can 
possibly  have  in  that  state  of  things  are 
any  damages  he  may  havcj  incun-ed  or  any 
expenses  he  may  liavo  been  put  to  Ijy 
reason  of  the  contract.  It  was  most  dis- 
tinctly pointed  out  in  that  case  that  if  ho 
wanted  damages  in  respect  of  the  breach  of 
contract,  those  damages  must  be  such  lus  he 
could  recover  in  an  action  for  deceit. 

Now  I  have  said — and  that  is  why  I 
began  by  pointing  out  that  this  is  not  an 
action  for  deceit — no  chiim  on  the  ground 
of  misrepresentation,  or  any  ground  wliich 
could  found  an  action  for  deceit,  is  made 
iu  this  CixsiQ,     Therefore  that  is  entirely 


out  of  the  case,  and  I  must  therefore  con- 
sider it  as  an  action  for  specific  performanoe 
or  damages  under  Lord  Caima'  Act 

Then  it  was  argued — ^and  I  need  not  lay 
that  everything  has  been  said  that  oonld 
be  said  on  behalf  of  the  plaintiffs — ^that 
under  Lord  Cairns'  Act  there  is  a  right  in 
a  plaintiff  to  have  damages  iu  an  action 
for  specific  performance,  even  though  he 
might  not  be  entitled  to  damages  in  an 
action  at  law.     Now,  is  that  so  t    Every 
one  who  is  familiar  with  the  practice  in 
equity  knows  that  at  the  time  when  Lord 
Cairns' Act  was  passed,  it  was  the  constant 
practice  in  equity  to  say  when  an  acUon 
was  brought  for  specific  performance — that 
is  a  dis<;retionary  equity,  the  Court  does 
not  think  fit  under  the  circumstances  of 
this  c:iso  to  grant  specific  performance,  but 
it  dismisses  the  bill  without  prejudice  to 
an  action  at  law.     And  tlie  mischief  which 
Lot-d   Cairns'   Act  and  afterwards  Lord 
Justice  Kolt*s  Act  both  were  aimed  at  was 
this — that  a  man  should  not  be,  to  use  a 
phr.ise  which  has  been  used  continnally, 
bandied  about  from  one  Court  to  another, 
but  that  the  whole  relief  to  which  he  was 
entitled  in  r^|)ect  of  the  subject-matter 
should  be  given  in  one  and  tlie  sameCk>urt. 
It  has  been  argued  that  that  was  not  the 
entire  intention  of  Lord  Cairns'  Act,  that 
the  intention  was  something  beyond,  and 
the  argument  has  been  that  under  TiOrd 
Cainis'  Act  damages  may  be  obtained  in  a 
case  where  anv  relief  in  the   nature  of 
specific     performance     might     be    given, 
although  daniag&s   in  such  a  case  coald 
not  be  given  at  law.     I  venture  respect^ 
fully  to  dissent  from  that.     It  does  not 
seoin   to   mc  that  Lord  Cairns'  Act  was 
intended  to  manufacture  a  new  right  to 
damages  which  a  man  had  not  before ;  but 
that  it  was  intended,  as  I  have  said,  to 
])revont  the  mischief  of  his  having  to  work 
out  his  rights  by  another  action  in  another 
Coui-t. 

It  is  quite  true  that  there  may  be  many 
cases  where  a  man  is  entitled  to  ho  much 
as  the  vendor  can  give  him  by  way  of 
specific  performance;  and  if  tho  vendor 
cannot  give  him  all  that  he  contracted  to 
give  him,  he  may  be  entitled  to  damages, 
as  it  is  called,  or  compensation,  which  is 
tlie  l)ettcr  woi-d,  for  that  which  the  vendor 
cannot  give  him --that  the  Court  would 
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always  give,  and  did  give,  before  Lord 
Cairns'  Act  was  passed ;  and  in  that  case 
the  compensation  given  was  of  this  kind. 
To  take  the  simplest  case  that  can  be  con- 
GBLved,  of  a  man  contracting  to  sell  a  hun- 
dred acres  and  having  only  fifty,  the  Court 
then  would  say  to  him — You  are  bound  by 
the  contract  to  give  as  much  as  you  can,  but 
the  purchase-money  shall  be  diminished; 
and  seeing  that  you  have  only  got  half  of 
that  which  yon  contracted  to  seU,  the  pur- 
chase-money shall  be  diminished  to  a 
proper  amount  by  way  of  compensation, 
or,  if  you  please,  damages. 

I  am  most  certainly  of  opinion  that  this 
is  not  a  case  in  which  Lord  Cairns'  Act 
helps  the  plaintiffs  in  any  degree.  It  is 
clearly  a  case  in  which  they  could  not  have 
got  damages  at  law  for  the  loss  of  the 
bargain,  but  they  might  have  recovered  at 
law  any  expenses  which  they  had  actually 
been  put  to  by  reason  of  the  bargain.  I 
do  not  know  whether  any  claim  of  that 
kind  is  made,  but  I  do  not  think  the 
pleadings  raise  any  daim  of  that  kind. 
That  is  the  utmost  they  can  be  entitled  to 
under  any  proceedings  at  law.  The  Court 
of  equity  cannot  give  any  other  damages 
than  they  are  entitled  to  at  law.  -  I  am 
quite  unable  to  give  them  any  damages  in 
this  case  at  all. 

However,  it  is  a  case  in  which  there  is 
another  very  considerable  difficulty  in  the 
plRintiflk'  way  with  regard  to  the  question 
of  damages — namely,  that  plaintiffs  are  not 
suing  as  assignors,  they  are  not  the  persons 
with  whom  this  contract  was  entered  into ; 
and  Stone,  with  whom  the  contract  was 
entered  into— supposing  it  always  to  be  a 
binding  contract  between  Stone  and  the 
vendors,  as  to  which  I  do  not  express  any 
opinion — has  not  assigned  to  them,  if  he 
could  have  assigned  to  them,  any  damages 
wbidi  he  is  entitled  to  for  breach  of  the 
<sontract;  he  has  only  assigned  to  these 
plaintiffs  the  benefit  of  the  contract. 
Therefore  there  is  another  very  consider- 
able difficulty  in  the  plaintiffs'  way  of 
recovering  dionages  for  breach  of  the  con- 
tract. However,  I  need  say  no  more 
about  that. 

But  there  remains  this.     This    is  an 

action  for  specific  performance,  and  if  it  be 

tbe  case  that  plaintiffs  are  entitled  to  any 

relief  in  the  nature  of  specific  performance, 
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that  seems  to  me,  Mr.  Hastings,  subject 
to  anything  you  may  say,  a  ground  why  I 
should  dismiss  the  action  without  costs. 

Graham  Hastings ,  Q.C. — ^Without  re- 
gard to  the  question  of  damages,  I  say 
there  is  no  contract  at  all,  because  it  is 
wanting  in  one  of  those  terms  which  it  is 
now  settled  must  be  found  in  a  contract 
to  grant  a  lease — namely,  the  date  from 
which  the  lease  is  to  begin — Marshall  v. 
Berridge  (4). 

Righy,  (J.C— The  letter  of  the  5th  of 
November,  1880,  contains  these  words — 
"  Immediate  possession  if  required,"  which 
sufficiently  point  out  the  commencement 
of  the  term,  that  is,  from  the  first  reply. 

Kay,  J. — I  think  upon  the  whole  I 
must  dismiss  this  action  with  costs.  It 
seems  to  me  it  would  be  making  too  fine  a 
distinction  between  this  case  and  Marshall 
V.  Berridge  (4)  to  say  that  here  was  a  con- 
tract capable  of  specific  performance.  I 
do  not  think,  looking  at  tlus  contract,  that 
any  time  for  the  commencement  of  the 
term  can  fairly  be  found  in  it.  Therefore 
Marshall  v.  Berridge  (4)  is  a  decision  that 
it  w^as  not  a  contract  of  which  specific 
performance  could  be  granted. 

Solicitors — Richard  Davies,  for  pIaiutitT.*j ; 
Dlewitt  &  Tyler,  for  defendant. 


In  re  the  exchange  bank- 
ing COMPANY  (limited). 


[IN  THE  COURT  OB^  APPKAL.] 

Jessel,  M.K. 
Brett,  L.J. 
Cotton,  L.J. 

1882. 
July  26. 

Comjyani/  —  Windiiig-up — Payment  of 
Dividends  out  of  Capital--Tort  or  Breach 
of  Trust — Joint  and  several  Liability  of 
Directors — Set-off — Sejmrate  Debt  against 
Joint  Liability — Statute  of  Limitations — 
Companies  Act,  1862,  *.  165. 

On  a  summons  under  the  I65th  section 
of  the  Companies  Act,  1862,  by  the  liqui- 
dator,  asking  that  the  directors  of  the  com- 
pany might  be  declared  jointly  aiul  severally 

(4)  51  Law  J.  Rep.  Chanc.  329  j  Law  Rep. 
19  Ch.  D.  233. 
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liable  to  repay  tlie  amonnt  of  dividends 
declared  and  paid  out  of  capital  duriruj 
their  directorship, — Held,  that  the  directors 
had  committed  a  hreaclh  of  trust,  not  a 
tort,  that  the  claim  was  riot  barred  by  tlie 
Statute  of  Limitatio7is  as  to  dividcTids 
declared  and  paid  more  tluin  six  years 
previously,  and  that  tJyty  were  jointly  and 
severally  liable  to  repay  sucJi  dividends, 
vnth  interest  at  four  per  ceiU.  Held  also, 
that  the  directors  coxdd  not  set  off  debts  due 
to  t/iem  from  the  company  ayaiiist  their 
liability  to  make  good  the  amount  of  the 
diviilends. 

This  was  an  appeal  by  ihi'ce  directora  of 
the  company  fi*om  a  decision  of  Biicon, 
V.C,  reported  51  Law  J.  Rep.  Chanc. 
525,  holding  that  the  directors  had 
committed  a  breach  of  trust  in  paying 
dividends  out  of  capital  during  theii* 
directorship,  and  must  repay  the  same  to 
the  company  with  interest,  and  could  not 
set  off  against  their  liability  debts  due  to 
them  from  tlio  company. 

Warrington,  for  the  appellants,  admit- 
ted that  the  question  of  set-off  was  con- 
cluded by  the  decision  of  the  Coui't  of 
Appeal  on  the  previous  day  in  //*  re  The 
Awjh-French  Co-operative  Society  (1). 

On  the  question  of  tort  or  breach  of 
trust  he  repeated  the  arguments  in  the 
Court  below ;  and  further  submitted  that 
the  payments  had  been  sanctioned  and 
acquiesced  in  by  the  comixiny,  and  could 
not  now  be  questioned  by  the  company, 
and  the  liquidator  was  in  no  better  posi- 
tion than  the  company.  If  the  order  was 
sustained  the  shareholders  would  be  1*0- 
ceiving  twice  over  so  much  of  the  capital 
as  represented  these  dividends.  If  the 
case  of  In  re  The  Xatioiud  Funds  Assur- 
ance Company  (2)  had  been  decided  after 
Coventry  and  Dixon^s  Case  (3),  the  de- 
cision might  have  been  the  other  way. 
The  decisions  in  those  two  cases  were 
conflicting. 

Davey,  Q.C.,  and  Rylaud,  for  the  liqui- 
dator, on  the  second  proposition  I'olied  on 
In    re   The  National   Funds    Assurance 

(1)  Law  Rep.  21  Cb.  D.  192. 

(2)  48  Law  J.  Rep.  Chanc.  163  ;  Law  Rep. 
lOCh.  D.  118. 

(3)  Law  Rep.  14  Ch.  D.  660. 


Company  (2) ;  and  on  the  qaestion  of 
acquiescence,  contended  that  the  whole 
transaction  was  uUra  vires  the  company 
and  'could  not  be  cured  by  acqaieBcenoe — 
The  Aslibury  Railway  Carriages,  dx.  CAm- 
pany  v.  Richie  (4). 

Jessel,  M.R. — This  is  an  appeal  ftom 
an  order  of  Vice-Chancellor  Bacon  by 
which  he  directed  that  certain  diiecton 
w*ho  had  improperly  made  payments  to 
the  shareholders  out  of  capital  by  way  of 
dividend  should  repay  to  the  liquidator 
the  amount  of  the  sums  so  paid;  and  the 
question  is  whethei*  he  had  authority  to 
make  such  an  oi*der. 

The  facts  are  these.  The  directors  had 
for  several  years  been  in  the  habit  of 
laying  before  the  meetings  of  shareholdera 
reports  and  balance  sheets  which  were 
substantially  untrue,  inasmuch  aa  they 
included  among  the  assets  as  good  debts  a 
number  of  debts  which  they  knew  to  be 
bad,  and  then  made  it  appear  that  the 
business  had  produced  profits  when  in  fact 
it  had  produced  none.  The  meetinn 
acting  on  these  reports  declared  dividends 
out  of  in  fact  assumed  profits,  which  the 
•directors  paid  6ut.  of  capital.  .  The  liqui- 
dator has  taken  out  a  summons  to  compd 
the  directors  to  replace  the  sums  so  paid, 
and  the  Vice-Chancellor,  following  the  de- 
cision in  In  re  The  National  Funds  Assur^ 
ance  Company  (2),  lias  made  the  order. 
Even  if  he  had  himself  entertained  a 
different  view  he  was  not  likely  to  refooe 
to  follow  that  case ;  so  that  the  present 
appeal  is  in  fact  an  appeal  from  that  caBCi 
and  the  reason  is  that  that  case  was 
decided  bcfoi'e  and  is  not  consistent  with 
Coventry  and  DixorCs  Case  (3).  But  tho 
case  of  In  re  The  National  Funds  AssuT" 
ance  Company  (2)  is  founded  on  an  equity 
entirely  distinct  from  Coventry  and  Diooon's 
Case  (3).  That  case  was  shortly  this.  It 
decides  that  under  section  165  directors 
cannot  be  made  liable  for  anything  (ex- 
cept perhaps  for  interest)  for  which  they 
could  not  be  made  liable  independently  not 
of  tho  Act  but  of  that  particular  section. 
If,  then,  the  decision  in  In  re  The  National 
Fumls  Assurance  Company  (2)  had  been 
founded  on  some  new  equity  arising  under 

(1)  44  Law  J.  Rep.  £xch.  185;  Law  Bep.  7 
£.  &  Ir.  App.  653. 


Vol.  62.] 

In  re  Exehaiige  Banking  Co.,  App. 

section  165  it  could  not  be  relied  upon. 
It  is  not,  however,  founded  on  any  such 
equity,  but  on  the  law  independently  of 
that  section,  and  I  entirely  adhere  to  the 
judgment  given  in  it.     A  limited  com- 
pany by  its  memorandum  of  association 
declares  that  its  capital  is  to  be  applied 
for  the  purposes  of  its  business.     It  cannot 
reduce  its  capital  except  in  the  manner 
*and    with    the    safeguards   provided    by 
statute,  and>  looking  at  the  Act  40  <Ss  41 
Yict.  c.  26,  it  clearly  is  against  the  inten- 
tion of  the  Legislature  that  any  portion 
of  the  capital  should  be  returned  to  the 
shareholders  without  the  statutory  condi- 
tions being  complied  with.      A  limited 
company  cannot  in  any  other  way  make  a 
return  of   capital.      The   sanction  of   a 
general  meeting  can  give  no  validity  to 
such  a  proceeding,  and  even  the  sanction 
of  every  shareholder  cannot  bring  within 
the  power  of  the  company  an  act  which  is 
not  within  its  powers.     If  therefore  the 
shareholders  had  all  been  present  at  the 
meetings,  and  had  all  known  the  facts,  and 
had  all  concurred  in  declaring  the  divi- 
dends, the  payment  of  the  dividends  would 
not  be  effectually  sanctioned.     One  reason 
is  this — there  is    a    statement  that  the 
cspital  shall  be  applied  for  the  purposes  of 
the'  business,  and  on  the  faith    of  that 
statement,  which  is  sometimes  said  to  be 
an  implied  contract  with  creditors,  people 
dealing  with  the  company  give  it  credit. 
The  creditor  has  no  debtor  but  that  im- 
palpable thing  the  corporation,  which  has 
no  property  except  the  assets  of  the  busi- 
ness. •  The  creditor  therefore,  I  may  say, 
gives  credit  to  that  capital,  gives  credit  to 
the  company  on  the  faith  of  the  repre- 
sentation that  the  capital  shall  be  applied 
only  for  the  purposes  of  the  business,  and 
lie  has  therefore  a  right  to  say  that  the 
corporation  shall  keep  its  capital  and  not 
letom  it  to  the  shareholders,  though  it 
may  be  a  right  which  he  cannot  enforce 
otherwise  than  by  a  winding-up    order. 
It  follows,  then,  that  if  directors  who  are 
^u<m-trustees  for  the  company  improperly 
pay  away  the  assets  to  the  shareholders 
they  are  liable  to  replace  them.     It  is  no 
answer  to  say  that  the  shareholders  could 
not  compel  them  to  do    so.      I  am  of 
opinion  that  the  company  could  in  its 
corporate  capacity  compel  them  to  do  so 
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even  if  there  were  no  winding-up.  They 
are  liable  to  pay,  and  none  the  less  liable 
because  the  liquidator  represents  not  only 
shareholders  but  creditors.  The  body  of 
the  shareholders  no  doubt  voted  for  a 
declaration  of  dividend,  but  they  did  so 
on  the  faith  of  the  misrepresentation  of 
the  directors,  so  that  the  directors  cannot 
rely  on  the  sanction  of  the  company, 
because  it  was  obtained  by  false  balance- 
sheets.  That  being  so,  it  is  unnecessary 
to  refer  to  previous  decisions  to  shew  the 
equities  on  which  they  are  liable.  But  if 
it  were,  there  is  no  doubt  that  Evans  v. 
Coventry  (5)  is  directly  in  point.  The 
order  of  the  Vice-Chancellor  will  therefore 
be  affirmed,  but  with  this  variation,  that 
the  directors  in  each  case  are  to  be  declared 
jointly  and  severally  liable,  and  not  only 
jointly  liable. 

Brett,  L.J. — T  am  of  the  same  opinion. 
In  this  case  the  directors  paid  away  pai*t 
of  the  capital  of  the  company  for  purposes 
not  authorised  by  the  memorandum  or  the 
articles  of  association.  I  cannot  doubt 
that  their  doing  so  was  a  clear  breach  of 
trust.  It  is  argued  that  the  shareholders, 
by  accepting  the  dividends  which  were 
paid  out  of  capital,  authorised  or  ratified 
what  the  directors  had  done,  so  that  their 
acts  cannot  be  treated  as  breaches  of  trust. 
But  in  this  case  I  am  of  opinion  that  there 
was  no  ratification  at  all,  because  the  assent 
of  the  shareholders  was  procured  by  false 
accounts,  the  untruthfulness  of  which  the 
shareholders  did  not  know.  But  even  if 
they  had  known  it,  I  am  of  opinion  that 
what  was  done  was  equally  a  breach  of 
trust  which  they  could  not  ratify.  It 
may  be  that  if  the  shareholders  had  with 
full  knowledge  assumed  to  ratify  what  was 
done  they  could  not  individually  impeach 
the  transaction,  but  the  shareholders  are 
not  the  corporation.  In  my  opinion  the 
corporation  could  at  any  time  during  the 
winding-up  have  compelled  the  directors 
to  replace  the  moneys  thuS  improperly  ex- 
pended, and  the  liquidator  now  can  do  so. 
Even  if  the  shareholders  had  all  sanctioned 
what  was  done  and  had  remained  the  same 
throughout,  still  the  company  could  have 
sued  the  directors  for  a  breach  of  trust. 

(5)  8  Dc  Gex,  M.  &  G.  835;  25  Law  J.  Rep. 
Chanc.  489. 
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They  are  trustees  for  the  company,  not  for 
the  individual  shareholders.  The  liqui- 
dator represents  the  company,  and  is  bound 
to  discharge  towards  the  ci'editors  all  the 
duties  which  the  company  owes  them.  It 
is  therefore  his  duty,  when  such  a  breach 
of  tinist  as  this  is  discovered,  to  get  a  re- 
turn of  the  assets  improperly  expended 
that  they  may  be  applied  in  payment  of 
debts.  The  act  of  the  directors  is  im- 
peached as  a  breach  of  trust,  not  on  the 
ground  of  tort  or  misfeasance.  There  are 
persons  who  may  be  made  liable  under 
section  165  without  having  been  guilty  of 
a  breach  of  trust ;  but  where  the  person, 
charged  under  that  section  is  a  trustee  the 
act  which  brings  him  within  the  section 
is  a  breach  of  trust.  In  my  opinion  the  case 
Ls  clearly  within  the  section  as  a  breach  of 
trust,  and  on  that  ground,  and  not  as  a 
tortf  this  application  is  maintainable. 
Therefore  no  Statute  of  Limitations  nor 
any  bar  by  analogy  to  the  statute  can  be 
applied  to  a  breach  of  trust ;  and  the  ques- 
tion of  set-off  is  dis{X)sed  of  by  our  decision 
of  yesterday. 

Cotton,  L.J. — The  first  point  to  bo  con- 
sidered is,  whether  this  was  a  breach  of 
trust  p«nd  a  misapplication  of  the  funds  of 
the  company.  I  am  of  opinion  that  it 
was.  The  assets  of  a  comixiny  are  to  l>o 
dealt  with  only  for  the  purposes  of  its 
business.  The  application  of  the  capital 
in  paying  dividends  was  therefore  a  mis- 
application, and  the  CV^urt  lias  power  under 
section  165  to  order  a  return  of  the  monevs 
BO  expended.  Several  objections  to  this 
have  been  urged.  It  was  contende<l  that 
though  the  directors  might  be  ordered  to 
repay  what  they  had  themselves  retained, 
they  ought  not  to  be  ordered  to  refund 
what  they  had  paid  to  the  other  share- 
holders. But  directors  are  in  the  position 
of  trustees,  and  are  liable  not  only  for  what 
they  put  into  their  own  pockets  but  for  what 
they,  in  breach  of  trust,  pay  to  otherp. 
Then  it  was  said  that  general  meetings 
confirmed  these  payments  and  that  the 
shareholders  all  received  the  dividends, 
and  that  therefore  the  company,  which 
only  consists  of  the  aggregate  of  share- 
holders, cannot  get  them  Imck.  I  am  of 
opinion  that  there  was  no  confirmation 
which   could    bind    the    shai'eholdere    as 


individuals,  for  there  can  be  no  effectual 
confirmation  where  the  parties  are  under 
a  mistake  of  fact.      Here  the  directors 
had    issued    false    returns    and    balance   - 
sheets  which  made  it  appear  that  tlie  com* 
pany  had  made  a  profit,  and  there  is  not 
even  an  allegation  that  the  shareholder^ 
knew  cdiumh  that  these  documents  were 
incorrect.     But  even  if  the  shareholders^ 
had  known  it  they  could  only  bind  the 
company  to  tilings  which  were  within  the 
powers  of  the  corporation.     Now  a  pay- 
ment of  dividends  out  of  capital  is  con- 
trary to  the  constitution  of  the  company, 
and  is  incapable  of  ratification. 

The  argument  that  the  money  lias  in 
fact  been  received  by  the  company  and 
that  the  company  cannot  get  it  back  is 
ingenio;is,  but  unsound.     The  corporation 
is  not  a  mere  aggregate  of  shareholden. 
If  the  corporation  were  suing  for  the  pur- 
pose of  payiug  over  again  to  the  sluire- 
holders  what  the  shareholders  had  already 
received,  the  Court  would  not  allow  it. 
But  that  is  not  the  case  here.     The  com- 
pany is  insolvent,  and  there  is  no  objection 
to  allowing  it  to  get  back  its  funds  for  the 
purpose  of  paying  debts.     The  case  of  the 
liquidator  is  stronger,  for  in  some  respects 
he,  as  a  ^t^e^'-trustee  for  creditors  as  well  as 
shareholders,  stands  in  a  different  position 
from  the  company.     But  I  rely  on  this, 
that  the  money  was  not  paid  to  .the  cor^ 
poration,  but  was  paid  improperly  to*  in- 
dividuals, and  tlie  corporation  can  sue  the 
directors  to  get  it  back  that  it  may  be 
appliwl   in  pnymeut  of  the   debts  of  the 
corporation.     I  do  not  see  how  to  make 
iiny  distinction  between  what  the  directors 
retained   and   what  they   imid    to    other 
shareholdei'S. 

The  Statute  of  Limitations  can  in  no 
way  apply  to  a  case  like  the  present,  for 
tlie  ground  of  our  decision  against  Uie 
directors  is,  that  they  have  mLsapplied 
funds  as  to  which  they  stood  in  the  .posi- 
tion of  trustees. 


Solicitors— CLirko,  Wowlcock  i  Ryland,  for 
liquidator;  Goldring  &  Mitchell,  for  appel- 
lants. 
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[IN  THE  COURT  OF  APPEAL] 

Jessel,  M.R 
Cotton,  L.  J. 

1882. 
Nov.  10. 

Will — Construction — Annuity —  Whetli^r 
gipen/ree  o/ Income  Tax — Bee  judicata, 

A  testator  directed  his  trustees  to  hold 
certain  real  and  residuary  personal  estate 
upon  trusty  to  pay  thereout  to  his  widoio 
for  life  such  an  annual  sum  as,  together 
with  the  income  of  a  settled  fund  of  10,000/., 
**  shaU  produce  to  her  a  dear  annual  income 
of  1,500/.,"  and  declared  tliat  *^no  deduc- 
tion shall  be  made  from  any  of  t/ie  legacies 
given  by  this  my  wiU  for  the  legacy  tax,  or 
any  other  matter,  cause  or  thing  whatsO' 
ever,"  The  testator*s  estate  had  been  ad- 
ministered  by  the  'Court,  and  by  orders  made 
in  1861  and  1863, 7/<e  trustees  had  been 
directed  to  pay  Hie  annnity  to  t/ie  widow 
during  her  life,  or  untU  further  order,  free 
of  all  deductions  eoccept  income  tax.  On 
jpetition  by  the  widow^  in  1882,  that  tlie  in- 
come tax,  whicJi  had  been  deducted  from  her 
annuity  during  the  previous  years,  migJU  be 
repaid  to  her  out  of  tJie  testator's  estate, — 
Held,  that  Vie  orders  of  1861  aivl  1863 
were  final  as  to  the  rights  of  tlie  parties, 
anpl  could  not  now  be  reconsidered;  but, 
aemble,  those  orders  were  right, 

Qnsere,  wltet/ier  In  re  Bannerman ;  Ban- 
nerman  v,  Youog  (51  Law  J.  Kep.  Cbanc. 
449)  19  good  law. 

This  wa.s  an  appciil  from  a  decision  of 
Bacon,  V.C,  holding,  on  the  facts  stated 
in  the  headnote,  that  the  widow  was  en- 
titled to  have  her  annuity  paid  to  her  free 
of  any  deductions  on  account  of  income 
tax.  The  case  is  reported  51  Law  J.  Rep. 
Chanc.  821. 

Millar,  Q,C,,  and  W,  W.  Knox,  for  the 
appellants,  the  residuary  legatees,  relied  on 
the  orders  made  in  1861  and  1863,  and 
Kubmitted  that  the  question  could  not  now 
be  reopened. 

Davey,  Q,C,,  and  Bush,  for  parties  in  the 
same  interest. 

[lemming,  Q,C,,  and  Maidlow,  for  the 
widow,  contended  that,  as  the  orders  of 
1861  and  1863  contained  no  express  decla- 
ration of  the  rights  of  the  parties,  they 


were  not  intended  to  be  a  final  decision  on 
the  question. 

Brodrick,  for  the  trustees  of  the  will. 

Jessel,  M.R.,  said, — The  difficulty  in 
this  case  is  that,  as  between  these  parties, 
an  order  was  made  long  ago.  What  are 
the  facts  1  The  plaintiff  claimed  payment 
of  her  annuity,  and  sought  to  enforce  her 
claim  against  the  executors  by  an  adminis- 
tration suit,  which  proceeded  in  the  usual 
way.  The  decree  directed  the  defendants 
to  account  and  provide  for  the  annuitant 
such  a  sum  as  would  make  up  1,500/.  per 
annum.  The  trustees  at  first  deducted  both 
income  tckx  and  succession  duty,  and  then 
the  matter  came  before  the  Court  in  July, 
1861,  upon  the  very  question  of  what 
deductions  ought  to  be  made  from  the 
annuity.  The  Vice-Chancellor  then  decided 
in  favour  of  the  annuitant  as  to  the  suc- 
cession duty,  but  directed  the  annuity  to 
be  paid  to  her  by  half-yearly  payments, 
until  the  fui'ther  order  of  the  Court,  free 
of  all  deductions  except  income  tax.  It 
appears  to  me  that  was  meant  to  be  a 
declai'ation  of  rights.  It  was  a  decision 
between  the  parties  as  to  the  proper  amount 
to  be  paid  to  the  annuitant.  Whether 
counsel  for  the  widow  argued  the  point  or 
not  we  need  not  enquire ;  the  question  was 
before  the  Court.  If  the  order  wtis  wrong 
it  ought  to  have  been  ap[)ealed  against  at 
the  time.  It  cannot  now  be  appealcil 
against  without  the  leave  of  the  Court,  and, 
considering  the  date  of  the  order,  and  that 
incumbrances  have  been  created  on  the 
faith  of  it,  I  think  it  would  be  wrong  to 
interfere  with  it.  The  order  of  the  Vice- 
Chancellor  will,  therefore,  be  discharged. 

I  may  add  for  the  satisfaction  of  the 
parties  that,  subject  to  anything  which 
might  have  been  addressed  to  us  by  way  ot 
argument,  I  think  the  order  made  in  18G1 
was  perfectly  right. 

Cotton,  L.J.,  said, — The  question  we 
have  now  to  consider  is,  whether  the  point 
raised  by  this  petition  has  already  been 
adjudicated  upon,  and  I  am  of  opinion  that 
the  order  made  in  July,  1861,  is  a  clear 
decision  upon  the  rights  of  the  parties  on 
this  point.  When  the  case  was  before  Vice- 
Chancellor  Wood,  he  ordei*ed  that  the  suc- 
cession  duty,  which   had  been  deducted 
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should  be  made  good  to  the  annuitant,  but 
dii-ected  that  the  Reduction  for  income  tax 
should  continue.  It  is  said  that  that  was 
only  "  until  further  order" ;  but  it  seems  to 
me  that  the  order  was  final  as  to  the  rights 
of  the  parties,  and  temporary  only  as  to 
the  funds  out  of  which  the  annuity  was  to 
come :  and  as  to  the  mode  of  payment.  I 
do  not  dissent  from  tlie  opinion  expressed 
by  the  Master  of  the  Rolls  that  the  order 
of  1861  was  right,  though  I  do  not  like 
expressing  an  opinion  without  hearing 
argument. 


Solicitors— A.  P.  &  R.  W.  Tweedie,  for  peti- 
tioners; Park-NeLson,  Morgan  &  Gemmell ; 
G.  Hurges ;  Bell,  Brodrick  &  Co.,  for  respon- 
dents. 


82.      } 
.  20.  J 


Fry,  J. 

1882 
Dec 


In  re  elliott. 

ELLIOTT  V,  SMITH. 


Will — Construction — "  Dying  J* 

A  testator  gave  legacies  to  three  persons, 
ami  directed  that,  m  the  event  of  any  of 
tJiem  dying,  his  legacy  should  go  between 
tlie  others,  and  he  gave  the  residue  to  the 
same  persons  as  tenants-in-common,  Ths 
testator  and  one  legatee  mere  killed  by  tlie 
same  catastrophe,  and  there  was  no  evi- 
dence to  shev)  which  survived : — Held,  that 
"  dying "  meant  dyhig  in  the  testator's 
lifetime,  atul  there  teas  a  lapse  of  one  share 
of  the  residue, 

William  Elliott,  by  his  will,  dated 
December,  18.75,  bequeathed  to  his  natural 
son  William  James  Elliott  a  legacy  of 
8,000/.,  and  furniture  and  other  specified 
property;  to  his  natural  daughter  Sarah 
Elliott  a  legacy  of  3,000/. ;  and  to  his 
housekeeper  Mary  Ann  Hutley  a  legacy 
of  3,000/.,  and  declared  that  "in  the 
event  of  any  of  the  aforesaid  dying,  then 
the  others  named  remaining  should  have 
their  share  equally  divided  among  them." 
He  gave  his  residue  equally  among  his 
children,  William  .  James  Elliott,  Sarah 
Elliott,  and  Maiy  Ann  Hutley,  share  and 
share  alike. 


On  the  3rd  of  September,  1878,  the 
testator  and  his-  legatee  Mary  Ann 
Hutley  were  drowned  in  the  Thunes  by 
the  sinking  of  a  steamship  on  which  ihej 
were.  There  was  no  evidence  to  shew 
which  was  the  survivor.  The  testator  had 
no  next-of-kin. 

A  question  arose  in  this  administratioii 
action  as  to  whether  the  gifl  over  0n  the 
legatee  Mary  Ann  Hutley's  dying  took 
effect  in  the  event,  which  had  happened,  oC 
her  dying  so  that  it  could  not  be  shewn 
whether  she  died  before,  at  the  time,  or 
after  the  testator.  The  testator's  daughter 
Sarah  Elliott  was  plaintiff.  The  defen- 
dants were  the  trustees  of  his  will  ahd 
his  son  William  James  Elliott. 

Glasse,  Q.C.,  and  Spence^  for  the  plaintiff; 
and  Cookson,  QjO.,  and  Owen,  for  William 
James  Elliott. — The  testator  by  "  dying  "• 
must  be  taken  to  have  meant  dying  so 
as  not  to  take  the  legacy — that  is  to  say, 
either  before  or  concurrently  with  the  tes- 
tator. 

In  the  great  number  of  cases  on  thia 
subject,  where  it  has  been  laid  down  that 
such  contingency  relates  to  death  in  the 
lifetime  of  the  testator,  this  particular 
contingency  of  concurrent  death  was  not 
in  question,  the  question  being  whether 
the  death  referred  to  is  in  the  testator's 
lifetime  or  at  any  time  which  would  give 
a  mere  life  estate.  If  it  had  been  put  to 
the  testator  what  he  meant,  there  can  be 
no  doubt  that  he  would  have  said  he 
wished  the  gift  over  to  take  effect  in  case 
the  legatee  could  not  herself  take. 

Cozens  Hardy,  Q.C.,  and  Micklem^  for 
the  trustees. 

Stirling,  for  the  Crown,  as  being  en- 
titled to  one-third  of  the  residue. — It  was 
firmly  settled  by  authority  that  the  con- 
tingency of  dying  was  confined  to  the  case 
of  death  before  the  testator — O^Mtuhoney 
V.  Bvirdett  (1). 

Fry,  J.^ — The  question  which  I  have 
really  to  deteimine  is.  What  words  I  am 
to  import  into  the  expression  of  the 
testator  himself  "  in  the  event  of  any  of 
the  aforesaid  dying."  The  event  which 
has   happened  is  veiy  unusual — of  the 

(1)  44  Law  J.  Rep.  Chanc.  66»;  LawBep. 
7  K.  &  Jr.  App.  388. 
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testator  and  the  legatee  cl3dng,  so  far  as  is 
known,  at  the  same  time.  If  I  ask  my- 
self what  did  the  testator  mean — I  an- 
swer, he  meant  dying  in  his  own  lifetime ; 
the  contingency  of  their  dying  at  the  same 
instant,  or  of  their  so  dying  that  it  eould 
not  be  shewn  which  was  the  survivor,  was 
not  in  his  contemplation.  Lord  Hatherley, 
in  the  case  of  O^MtJbhoney  y,.Bur.dcU  (1), 
says :  **  The  only  mode  of  construing " 
such  a  gift  was  "  to  understand  the  tes- 
tator as  saying  *  this  contingency  referred 
to  the  case  of  F.'s  death  duriog  my  (the 
testator's)  lifetime,  in  which  case  the  legacy 
would  remain  undisposed  of,  and  I  there- 
fore provide  that  in  that  event  it  shall  go 
over  to  another.* " 

It  appears  to  me,  further,  that  a  long 
line  of  decisions  have  settled  that  where 
there  is  a  gift  in  the  event  of  a  person's 
death,  that  must  be  construed  to  be  in  the 
event  of  his  death  during  the  lifetime  of 
the  testator.  Therefore  the  legacy  will 
sink  into  the  residue,  to  one-third  of  which 
the  Crown  is  entitled. 


Solicitors — A.  Fleming,  for  all  parties  to  the 
action ;  Hare  Sc  Fell,  for  the  Crown. 


[IK  THE  COUBT  OF  APPEAL.] 

Bakkbuftct. 

Jessel,  M.R. 

Brett,  L.J.      I    Ux  parte  Reynolds;  in 

Cotton,  L.J.    l  re  Reynolds. 

.1882.     . 

Ang.  3. 

Bankruptcy/ — Practice —  Witness —  Ex- 
amination  as  to  Dealings  with  Bankrupt — 
Jurisdiction  to  require  Witness  to  furnish 
an  Account — Bankruptq/  Act,  1869  (32 
ifc  33  Via.  c.  71),  ss.  96  and  97. 

The  Court  has  no  jurisdiction  under 
HcHons  96  and  97  of  the  Bankruptcy  Act, 
1869,  to  order  a  witness  to  furnish  an  ac- 
count  in  writing  of  his  dealings  with  the 
bankrupt. 

This  was  an  appeal  from  an  order  of 
Mr.  Begistrar  Etazlitt  sitting  as  Chief 
Judge. 

G.  K.  M.  Reynolds  was  summoned  by  the 


trustee  in  the  bankruptcy  of  his  brother 
L.  R.  Reynolds,  under  section  96  of  the 
Bankruptcy  Act,  1869,  for  the  purpose  of 
being  examined  as  to  his  dealings  with  the 
bankrupt.  The  witness  was  examined  on 
several  occasions  before  the  Registrar,  and 
during  the  course  of  such  examination,  at 
the  suggestion  of  the  trustee's  counsel,  he 
promised  to  furnish  an  account  of  all 
monetary  transactions  between  himself  and 
the  bankrupt.  In  fulfilment  of  his  pro- 
mise he  put  in  an  account,  with  which  the 
trustee  was  not  satisfied.  The  examination 
was  several  times  adjourned  in  drder  that 
the  witness  might  furnish  a  further  and 
better  account,  and  on  the  5th  of  July, 
1882,  the  witness  stated  on  oath  that  he 
was  unable  to  furnish  any  better  account 
than  that  which  he  had  already  rendered. 
Ultimately,  on  the  11th  of  July,  upon  the 
application  of  the  trustee,  the  Registrar 
made  an  order  that  the  witness  should  on 
or  before  the  17tii  of  July  furnish  to  the 
trustee  a  further  and  better  account  of  all 
monetary  transactions  between  the  bank- 
rupt and  himself. 

The  witness  appealed. 

Firday  Knight  and  A.  A.  TerreU,  for 
the  appellant. — Under  sections  96  and  97 
the  Court  has  power  only  to  examine  a 
witness  upon  oath.  There  is  no  jurisdic- 
tion to  order  him  to  put  in  an  account  in 
writing. 

They  were  stopped  by  the  Court. 

Cooper  WiUis,  Q.C.,  and  /:  C.  Willis, 
for  the  respondent. — The  witness  has  un- 
dertaken to  furnisli  an  account,  and  has 
rendered  one  which  is  insufficient. 

Jessel,  M.R. — I  cannot  see  any  juris- 
diction to  make  the  order ;  it  must  there- 
fore be  discharged,  but  without  costs.  The 
trustee  will  get  his  costs  out  of  the  estate. 

Brett,  L.J.,  and  Cotton,  L.J.,  con- 
curred. 


Solicitors— G.  S.  Sc  H.  Brandon,  for  appellant ; 
Bellamy,  Strong  &  Baker,  for  respondent. 
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[IN  THE  COURT  OF  APPEAL.] 

Jessel,  M.R. 

Brett,  L.J. 

Cotton,  L.J.  >  kirk  r.  todd. 

1882. 
July  21. 

Practice — Action  for  Jjijunction  and 
Damages  against  Finn — Tort — Death  of 
Sole  Member  of  Firm  more  than  Six 
MontJis  after  Issue  of  Writ — Order  to  carry 
on  Proceedings  against  his  Executors  under 
Order  L.  rule  4 — Cause  of  Action,  Sur- 
vival or  Continuance  of—d  d'  4  Will,  4, 
c.  42.  s.  2. 

The  defendant  in  an  action  for  an  tii- 
junciion  to  restrain  the  folding  of  a  stream, 
and  for  damages,  ira-ssued  as  a  firm,  and, 
being  the  sole  rtiember  of  the  firm,  died 
more  t/utn  six  mon(hs  after  the  issue  of  the 
writ: — Hold,  affirming  the  decision  of 
Hall,  V.C,  that  the  defendant  haviiig 
died  more  than  si.v  months  after  the  com- 
mission of  the  tort,  no  action  either  for 
damages  or  injunction  could  be  maintained 
against  his  executors. 

This  case  is  reported  fully  in  the  Couit 
below.     See  51  Law  J.  Rep,  Chanc.  445. 

Terrell  (Graham  Hastings,  Q.C,  with 
him),  for  the  appellants,  the  plaintiffs  in 
the  action,  contended  that  aa  the  injury 
had  been  done  to  the  estate  of  the  plain- 
tifis,  they  were  entitled  to  damages  against 
the  executors  of  the  defendant — Tusy cross 
V.  Grant  (1),  HamMy  v.  Trott  (2)  and 
Bradshaw  v.  The  Lancashire  and  York- 
shire Railway  Company  (3) ;  and  that  the 
plaintiffs,  even  if  they  were  not  within 
the  letter,  were  within  the  equity  of  the 
statute  3  «t  4  Will.  4.  c.  42,  for  the  action 
had  been  commenced  in  the  lifetime  of  the 
testator,  and  the  proceedings  against  the 
executors  was  merely  a  "  continuance  "  of 
the  action,  under  Order  L.  rule  4. 

W.  Pearson^  Q.C,  and  L,  Field,  for  the 
executors,  were  not  callefd  upon. 

Jessel,  M.R.,  said, — I  cannot  help  feel- 
ing that  this  is  a  voiy  hard  case ;  but  wo 

(1)  48  Law  J.  Rep,  C.P.  1  ;  Law  Rep.  4  C.P. 
D.  40. 

(2)  Cowp.  371. 

(3)  44  Law  J.  Rep.  C.P.  148;  Law  Rep.  10 
C.P.  189. 


must  not  allow  hard  cases  to  make  btd 
law.  It  is  an  action  for  a  simple  tort. 
As  I  understand  the  rule  at  odmiiioa  law 
it  was  this — executors  could  not  be  sued 
for  a  wrong  committed  by  their  testator 
for  which  only  unliquidated  damaga 
could  be  recovered.  That  rule  has  never 
been  altered,  except  by  the  Act  3  &  4 
Will.  4.  c.  42,  which  enacts  that  ezecntoTB 
may  be  sued  in  certain  cases  where  th? 
injury  has  been  committed  not  more  than 
six  months  before  the  death  of  the  testator. 
That  is  not  so  here ;  therefore  the  statute 
does  not  apply,  and  the  rule  of  common 
law  remains.  I  am  of  opinion,  therefeie, 
that  the  Vice-chancellor  Had  no  option 
but  to  dismiss  the  action.  The  appeal 
must  be  dismissed,  with  costs.  - 

Brett,  L.J.,  and  Cotton,  L.J.,  con- 
cuiTed. 

Solicitors— Pitmnn  k  Son,  agents  for  Booth, 
Cloughs  &  Booth,  Lee<ls,  for  appellants ;  J.  W. 
Sykes,  agent  for  Maradcn,  Leeds,  for  re- 
spondent. 


[IN  THE   COURT  OF  APPEAL.] 

Jessel,  M.R.  "j 

Cotton,  L.J.   I  r 

1882  r  ^n  re  palmer. 

Nov.  To.     J 

Practice  —  Poiiit  of  Law  —  Appeal   ** 
House  of  Lords — Staying  Trial  of  7^*^*^ 
of  Fact  jyending  tlie  Ap])eal — Order  LYl^  ^* 

rule  16. 

When  an  appea^pon  a  point  of  lat^  jl. 
allowed,  and  the  case  is  remitted  to  _  \iu 
Court  below  for  trial  on  the  issues  of  ^ 
the  Court  of  Apjyeal  will  not,  eu  a  ^ 
n///»,  stay  the  trial  of  the  issues  of  ^ 
pending  an  appeal  to  the  House  of 
on  the  point  of  law. 

In  this  oise  Messrs.   Bi^'ant  &  1/^ 
match  manufacturers,  had  applied  by 
nions,  under  the  Trade  Marks 
Act,  1875,  to  cancel  the  registration  uia 
the  Act  of  the  words  ''Braided  Pt^ 
Stars "  which  had  been  made  by  Me 
J.  B.  Palmer  k  Sons^  also  match  ma<> 
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In  re  Palmer,  App. 

factorersy  on  the  ground  that  the  words  in 
question  could  not  properly  be  used  as  a 
trade  mark.  The  words  had  been,  regis- 
tered for  more  than  five  years. 

On  the  hearing  of  the  summons,  Chitty, 
X,  held,  as  a  matter  of  law,  under  sections 
3y  5  and  10  of  the  Act,  that  the  r^is- 
trntion  could  not  now  be  impeached — ^see 
51  Law  J.  Eep.  Chanc.  G73. 

This  decision  was  reversed  by  the  Court 
of  Appeal  in  May,  1882,  who  remitted  the 
case  to  Chitty,  J.,  to  be  heard  upon  the 
issue  of  fact  whether  the  words  in  ques- 
tion were  capable  of  being  roistered  as  a 
trade  mark. 

Messrs.  Palmer  k  Sons  then  appealed  to 
the  House  of  Lords  on  the  point  of  law, 
and  now  applied  to  the  Court  of  Appeal 
that  the  hearing  of  the  is^ue  of  £ict  before 
Chitty,  J.,  might  be  stayed  ^pending  the 
decision  of  the  House  of  Lords,  on  the 
ground  that  if  the  appeal  was  successful  it 
would  render  the  hearing  of  the  issue  of 
fact  before  Chitty,  J.,  unnecessary. 

Romer,  Q.C,  and  Norihmore  Lawreiice, 
for  the  motion. 

B.  Carpmaelf  contra^  was  not  called 
upon. 

Jessel,  M.II.,  said, — This  application 
is  entirely  unprecedented.  The  i)osition  is 
analogous  to  a  domurrer,  and  it  was  always 
the  practice  that  the  trial  of  the  issues 
went  on  pending  an  appeal  upon  a  point  of 
law  raised  by  demurrer.  This  application, 
it  is  true,  arises  under  the  Trade  Marks 
R^istration  Act,  and  the  question  between 
the  parties  is  raised  by  a  summons ;  but  in 
substance  it  is  the  same  as  the  trial  of  an 
action.  When  the  summons  came  before 
Mr.  Justice  Chitty,  the  Messrs.  Palmer  & 
Bona,  the  respondents  to  the  summons,  took 
a  preliminary  objection  upon  a  point  of 
law.  The  learned  Judge  allowed  the  ob- 
jection ;  but  his  decision  was  overruled  by 
the  Court  of  Appeal,  who  remitted  the 
awe  to  be  tried  upon  the  evidence.  If  the 
learned  Judge  had  taken  the  same  view  of 
the  law  in  the  first  instance  as  the  Court 
of  Appeal  afterwards  did,  he  would,  of 
course,  have  heard  the  case  upon  the  evi- 
teioe  when  it  wa^j  before  him,  and  the 
trial  would  have  been  over  long  agcT  The 
Messrs.  Palmer  k  Sons,  however,  have  ap- 
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pealed  to  the  House  of  Lords  upon  the 
point  of  law,  and  it  is  no  doubt  a  very  diffi- 
cult question  of  law ;  and  they  now  desire 
to  stay  the  trial  of  the  is^es  in  the  mean- 
time, upon  the  ground  that  if  they  succeed 
in  what  I  may  term  their  demurrer  the 
costs  of  the  trial  will  be  an  unnecessaiy 
expense  and  will  be  thrown  away.  But  it 
is  admitted  that  the  respondents  to  this 
application,  the  Messrs.  Bryant  k  May, 
are  perfectly  solvent,  so  that,  though  the 
costs  may  be  wasted,  Messrs.  Palmer  k 
'  Sons  will  lose  nothing.  On  the  other  hand, 
if  the  House  of  Lords  affirms  the  decision 
of  the  Court  of  Appeal,  the  trial  would,  if 
we  granted  this  application,  be  delayed 
about  two  years,  during  which  time  the 
Messrs.  Bryant  &  May  might  perhaps  lose 
evidence  of  the  utmost  importance  to  them. 
That  would  be  a  very  great  hardship.  It 
appeara  to  me,  therefore,  that  no  sufficient 
ground  has  been  shewn  for  a  depai'ture 
from  the  usual  practice,  and  that  this  ap- 
jilication  must  bs  refused  with  costs. 

Cotton,  L.J.,  concuiTed. 


Solicitors  — Hollams,  Son  &  Coward,  for  appel- 
lants ;  Wilson,  Eristows  k  Carpmael,  for  re- 
spondents. 


Pearson,  J.  1 

1883  I  HACK    V.    THE    LONDON    PRO- 

J  n    *>0        I     ^'^^^"''  BUILDING   SOCIETY. 

Buildinj  Societif  —  BuU/Ung  Societies 
Act,  1874  (37  d;  38  Vict,  c.  42),  a,  34- 
Reference  of  Disputes  between  t/ie  Soci':ty 
ami  its  Members  to  Arbitration, 

27ie  Building  Societies  Act  o/*  1874  was 
purposely  parsed  with  tJie  view  of  confer- 
ring', and  luis  conferred^  on  arbitrators 
larger  powers  titan  they  possessed  under 
earlier  statutes  in  reference  to  disputes 
arising  between  buiMing  societies  and  tJteir 
members, 

Th^  rules  of  a  building  society  established 
ufider  the  above  Act  provided  that  dis- 
putes  between  t/ie  society  ami  any  of  its 
members  shouhl  be  referred  to  the  Registrar 
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of  Building  Societies,  A  member,  who 
Jiad  harrowed  moupy  from  tliA  society  on 
mortgage^  brought  an  action  against  the 
society  for  an  account  of  the  j)roceeds  of 
sale  of  tits  mortgaged  2}roj>erty  {which 
had  been  sold  by  them  under  their  power 
of  sale),  alleging  tluit  the  property  hnd 
been  sold  at  an  undervalue,  and  claiming 
that  the  defendants  should  be  charged  n^ith 
the'  difference  between  tlie  true  value  and 
th^  sale  jyri4;e.  There  was  also  a  q%iestion 
as  to  the  right  of  the  defendants  to  retain 
certain  moneys : — Held,  on  an  application 
by  the  defendants  for  a  stay  of  proceedimjs^ 
that  the  dispute  being  merely  as  to  a  monpy 
demand,  was  07ie  whlcli  must  be  settled  by 
arbitration, 

Wright  V,  The  IMonarcli  Investment 
BiiiUling  Society  (40  Law  J.  Rep.  Chanc. 
G49;  I^iw  Rep.  5  Ch.  D.  7 2(j)  followed. 

Adjourned  summons. 

The  defendants  wei-o  a  hnilding  society 
established  iindev  the  provisions  of  tlio 
Ruihling  Societies  Act,  1874,  with  the 
object  of  raising,  by  the  subscriptions  of  its 
members,  a  fund  for  making  advances  to 
its  members  on  mortgage  of  landed  estates. 

The  plaintiff,  in  May,  1881,  applied  to 
the  society  for  a  loan  of  COO/,  upon  the 
security  of  certain  land,  and  the  society 
agreed  to  mnke  the  arlvanoe  upbn  the 
terms  that  the  same  with  int<3i*est  should 
1)0  repaid  by  quarterly  instalments  of 
2\l.  I2s.,  extending  over  ten  years,  and 
thereupon  the  plaintiff  became  a  member 
of  the  society  and  a  holder  of  sixty  shares 
of  10/.  each. 

The  plamtifr,on  tlie  18th  of  May,  1881, 
executed  a  mortgage  of  the  premises  for  the 
sum  of  COO/.,  and  thereby  covenanted  that 
ho  would  during  ten  yesira  from  the  31st 
of  March,  1881,  pay  to  the  society  forty 
quarterly  payments  of  21/.  I2j?.,  together 
with  any  fines,  <fec.,  and  other  moneys 
which  might  become  due  from  the  plaintiff 
under  the  rules  of  the  society.  The  deeil 
contained  a  power  of  sale,  which  was  not 
to  be  executed  unless  defaiUt  should  have 
been  made  for  the  space  of  one  month  in 
payment  of  moneys  due  to  the  society,  and 
a  claaso  providing  that  the  rules  of  the 
society  should  be  applicable  thereto. 

Only  400/.  vfas  actually  advanced,  the 
remaining  200/.    being    retained  by  the 


society  by  agreement  iintil  certain  bidld- 
ings  to  be  erected  on  the  mortgaged 
pi^emises  should  be  finished. 

The  payments  under  the  mortgage-deed 
having  become  in  arrears  tihe  society  sdd 
the  premises  under  their  power  of  sale  fixr 
500/. 

Upon  an  account  rendered  to  the  plain- 
tiff, the  society  claimed  864/.,  the  total 
amount  of  quarterly  payments  extending 
over  ten  years.  They  also  ut  the  time  of 
sale  retained  the  200/. 

In  May,  1881,  the  plaintiff  effected  a 
further  charge  on  the  premises,  and  he 
subsequently  agreed  with  the  second  in- . 
cumbranoer  for  the  absolute  sale  to  him  of 
the  equity  of  redemption. 

In  November,  1882,  the  plaintiff  brooglit 
this  action,  alleging  by  his  statement  of 
claim  that  the  property  had  been  sold  at 
an  undervalue,  and  claiming  an  account  of 
the  moneys  i^eceived  by  the  society  in  re- 
s})cct  of  the  sale  of  the  mortgaged  premiies, 
and  of  the  moneys  which  at  the  time  of  the 
sale  were  owing  on  the  security,  and  that 
in  taking  the  account  the  society  might  be 
debited  with  the  excess  of  tlie  true  value  of 
the  premises  above  the  price  for  which 
they  had  been  sold,  and  a  declaration  that 
the  society  were  not  entitleii  to  credit  for 
more  than  the  amount  of  subscription* 
and  fines  and  costs  duo  at  the  time  of. 
sale,  and  the  balance  then  remaining  un- 
paid of  the  i>rincipal  moneys  secured. 

Rule  78  of  the  niles  of  the  society  was  ft* 
follows :  **  A  reference  of  every  mattet  ^""^ 
dispute  between  the  society,  or  any  pefli^^ 
claiming  under  them,  and  any  member  ^^ 
person  entitled  to  claim  on  account  of 
member,  on  which  the  i^esolution  of    ^^^ 
boanl  shall  not  be  deemed  * satisfacto*^/^ 
shall  be  made  to  arbitration  by  the 
ti-ar."       Ilule    11    provided    that    eV'^ 
person  jMiying  or  subscribing  foe  a  »T 
should  be  a  member. 

The  Registrar  of  Building  Societies 
certified  that  the  rules  of  the  society  ^       ^ 
registered   under    the  Building    Sod^^"*^ 
Act,  1874. 

This  was  a  summons  tiken  out  by  ^ 
defendant  society,  asking  that  the  ac^ 
and  all  matters  therein  should  be  ref€ 
to  the  Registrar,  i)ursuant  to  rule  78, 
that  all  proceedings  in  the  action  shoi 
be  stayed. 
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Il€usk  V.  London  Provident  Building  Soo. 

Section    34  of  the   Building  Societies 

Act,  1874,  provides  that  "  where  the  rules 

.of  a  society  under  this  Act  direct  disputes 

to  be  referred  to  arbitration,  arbitrators 

shall  be  named  and  elected"  as  therein 

mentioned ;  ''and  whatever  award  shall  be 

made  by  the  arbitrators,  or  the  major  part 

of  them,  according  to  the  true  purport  and 

meaning  of  the  rules  of  the  society,  shall 

determine  the  dispute ;  and  should  either 

of  the   parties  to  the  dLs-pute  refuse  or 

neglect  to  comply  with  or  conform  to  such 

award  within  a  time  to  be  limited  therein, 

the  Court,  upon  good  and  sufficient  proof 

being  adduced  of  such  award  having  been 

made,  and  of  the  refusal  of  the  party  to 

comply  therewith,  shall  enforce  compliance 

with  the  same  upon  the  petition  of  any 

person  concerned.     Where  the  parties  to 

any  dispute  arising  in  a  society  under  this 

Act   agree   to    refbr  the  dispute    to  the 

Registrar,  or  where  the  rules  of  the  society 

direct  disputes    to    be    referred    to    the 

Registrar,  t(ie  award  of  the  Registrar  shall 

have  the  same  effect  as  that  of  arbitrators." 

By  section  36,  the  arbitrators  or  Registrar 
may,  at  the  request  of  either  party,  state  a 
case  for  the  opinion  of  the  Court  on  any 
question  of  law,  and  may  grant  to  either 
Jiarty  such  discovery  as  to  .documents  and 
otherwiBe  as  might  be  gi'anted  by  any  Court 
of  law  or  equity. 

WiUiam  King,  for  the  society. — The  pro- 

aaotcase  is  almost  identical  with  that  of 

Wrighi  V.  The  MonarcJi  Investment  Build- 

ing  Society  (1),  where  the  Master  of  the 

Rolia  decided  under  this  Act  of  1874  that 

*^^  jurisdiction  of  the  Court  was  ousted, 

ancf    the  dispute  ought  to  \)e  referred  to 

arbitration.     The  powers  conferred  by  the 

Acfc     of.  1874  are   far  wider  than  those 

'**^*^^*^r^  by  the  earlier  statutes. 

.  ~%****^i»,   for   the  plaintiff. — The  case 

v^^  '^'as  in  effect  overruled  by  the  decision 

2\^^  Bouse  of  Lords  in  Mtdkem  v.  Lord 

v/T^^That  decision  followed  Morrisoii  v. 

^^^"^^^9^  ^-3),  which  was  not  cited  to  the  Mas- 

^V^  ^€  Law  J.  Rep.  Chanc.  649 ;  Law  Rep.  5 
^.>"-   T26. 

^pS     ci^  ^'^  "^^  ^P*  Chanc.  745;  Law  Rep.  4 
V,  5r  ^^?***  1^2 ;  in  Coort  below  tub.  nom.  Lord 
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r^^^-'-^jTn,  47  Law  J.  Rep.  Chanc  228. 
^    ^   ^  Exch.  Rep.  430;  10  Law  J.  Rep.  Exch. 


ter  of  the  Rolls  when  he  decided  Wright  v. 
The  Monarch  Investment  Building  Society 
(1).  The  principle  established  by  Morrison 
V.  Glover  (3)  and  Mulkem  v.  Lord  (2)  is 
that  an  arbitration  clause  in  the  rules  of  a 
building  society  is  only  binding  as  to  dis- 
putes arising  between  the  society  and  its 
members  as  membei-s — in  other  words,  that 
the  disputes  must  be  of  such  a  kind  that 
they  could  only  arise  between  the  society 
and  its  members. 

[Pearson,  J. — Mulkem  v.  Lord  (2)  was 
an  action  for  redemption,  and  the  decision 
proceeded  on  the  ground  that  a  decree  for 
foreclosure  or  redemption  was  relief  which 
only  a  Court  could  give.  The  present 
action  is  simply  a  money  demand.] 

But  the  true  ratio  decidendi  was  that 
clauses  of  this  kind  are  only  intended  to 
apply  to  internal  disputes  between  tlie 
society  and  its  members;  that,  as  Lord 
O'Hagan  puts  it,  they  deal  "  with  small 
affairs  amongst  humble  people,  simple  con- 
troversies easily  brought  to  a  short  and  final 
issue."  ■  In  the  present  case  difficult  ques- 
tions of  law  will  arise  which  the  E^istrar 
is  not  competent  to  decide ;  and,  although 
he  has  power  to  state  a  case  for  the 
opinion  of  the  Coui*t,  he  cannot  be  i-equired 
to  do  so. 

[Pearson,  J. — But  the  question  remains, 
whether  the  extended  provisions  of  the  Act 
of  1874  were  not  put  in  with  reference  to 
the  decisions  on  which  you  rely,  and  in 
order  to  enable  cases  to  be  referred  to  arbi- 
tration which  could  not  previously  have 
been  so  referred.] 

There  is  no  material  distinction  between 
the  arbitration  clause  in  the  Act  of  1874 
and  that  of  the  10  Geo.  4.  c.  56,  under 
which  Mulkem  y.  Lard  (2)  was  decided. 
Moreover,  the  line  must  be  drawn  some- 
where. If  a  member  supplied  goods  to  the 
society  and  sued  for  the  price,  could  it  pos- 
sibly be  said  that  such  a  dispute  was  refer- 
rible  to  arbitration  1 

Pearson,  J-. — I  think  I  am  bound,  so  far 
as  I  can  be  bound  by  the  decision  of  a  Court 
of  concurrent  jurisdiction,  by  the  case  of 
Wright  V.  TJie  Monarch  Investment  Builtl- 
ing  Society  (1).  That  was  a  decision  of 
the  Master  of  the  Bolls  upon  this  34th 
section  of  the  Building  Societies  Act,  1874 ; 
and  I  am  rather  surpiised  in  looking  at 
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the  judgment  of  tho  Lord  Justice  James  in 
Lord  V.  Mtdkeni  (2),  when  that  case  came 
before  him  in  the  Court  of  Appeal,  that  he 
docs  not  at  all  refer  to  the  fact  that  the 
Act  of  Parliament  which  he  was  consider- 
ing was  not  the  Act  under  which  the 
Master  of  the  Rolls  decided  the  case  of 
Wright  v.  The  Ma7iftrch  Investment  BuiUl- 
iwj  Society  (1  ).*  If  this  were  a  case  under 
tho  older  Act,  I  should  undoubtedly  1x3 
lx)und  by  the  decision  of  tlie  Court  of  Ap- 
j)eal  in  Lord  v.  MuJkern  (2),  confirmed  by 
the  House  of  Loi*ds  in  Mulkern  v.  Lord  (2), 
and  which  decided,  under  the  old  Act,  that 
the  terms  of  that  Act  shew  that  only  small 
disputes,  of  what  I  may  call  an  internal 
character,  between  the  so<*iety  and  its 
members  were  to  ho  i-eferi-ed  to  arbiti-ation, 
and  that  Act  did  not  ajiply  tosuch  cases  as 
foreclosure  or  redemption  of  mortgages,  in 
rcgai'd  to  which  Jjord  Cairns  j  win  ted  out 
veiy  clearly — and  his  olxser  vat  ions  were 
concurred  in  by  the  other  noble  Loi-ds — 
that  it  is  impossible  to  suppose  that  tho 
section  applied  to  such  cases,  inasmuch 
as  it  was  not  within  the  power  of  the 
arbitrator  to  give  the  i-elief  which  the 
Court  could  give  in  jin  action  of  fore- 
closure  or  redemption.  It  is  admitted  in 
this  case  that,  though  the  dispute  is  as  to 
the  amount  of  the  purchase-money  of  the 
property  sold,  the  whole  question  is  in  refer- 
ence to  a  money  claim.  Tbat  is  a  question 
as  to  which  I  conceive,  under  the  terms  of 
the  Act  of  Parliament,  the  arbitrator,  the 
Registrar,  is  entitleil  to  go  into  all  the  cir- 
cumstances of  the  case,  and  make  the  award, 
when  he  does  make  his  award,  neither  for 
foreclosure  nor  i-edemption,  but  simply  that 
a  sum  of  nioney  has  lx?en  found  to  be  due 
from  the  one  party  or  the  other.  Nothing 
but  money  would  be  the  subject  of  the 
award.  Under  these  circumstances,  find- 
ing that  the  Master  of  the  Rolls  con- 
strued this  section  ns  I  am  inclined  to 
construe  it  myself,  I  must  follow  the  deci- 
sion of  the  Master  of  the  RolFs  in  Wrvjht 
V.  The  Monarc/i  Investment  BuUdiwj  So- 
ciety (1).  I  oinnot  help  thinking  that  the 
Act  of  1874  was  |>assed  purposely  to  give 

*  His  Ix)r«lship  was  referring  to  tho  reiM)rt  of 
that  case  in  the  Weekly  Reporter,  wliich  alone 
was  cited  to  him.  The  report  in  the  Law  Journal 
lU'ports  shews  that  Lonl  Jii«?ticcJames  expresisly 
referred  to  the  circumslance  above  noticed. 


the  arbitrator  larger  powers  than  he  hid 
under  tho  old  Act,  and  that  I  should  be 
going  counter  to  the  provisions  and  8pirit 
of  the  Act  if  1  were  to  withdraw  from 
this  society  and  its  members  the  right 
which  they  have  of  having  their  disputw 
deteimined  by  arbitration,  and  iTHftuftH 
thereof  drive  them  to  the  expensive  luxuiy 
of  an  action  in  this  Court.  I  shall  make 
an  order  as  asked  by  the  summons,  and 
leave  the  costs  of  the  proceedings  to  be 
awarded  according  to  tliB  discretion  of  the 
arbitnitor. 


Solicitors— r>roa»l  &  Hroacl,  for  plaintiff;  J.  D. 
Teard,  for  the  society. 


Kay,  J.  1  /?» re  PUMFREY.  THfewoBCEarm 

1882.         >      CITY    AND    COUNTY    BANKING 
Nov.  17.    J        COMPANY  (limited)  V.  BUCK. 

Trustee — Poxoer  to  invest  in  Real  Estaie 
— Purchase  of  Property  of  greater  Vaius 
than  Amount  of  Tr^ist  Funds — Advance  of 
part  of  Purchase-money  by  Trtistee — Lien 
of  7'rustee. 

Under  a  power  m  a  settlement  trustees 
purchased  real  estaie  at  a  price  greater 
than  the  whole  amount  of  the  trust  funds^ 
a7ul,  in  order  to  supply  the  dejiciency^  part 
of  the  pnrcliase-motiey  uhms  borrowed  by 
P.f  one  of  tlie  trustees.  On  the  death  of 
P.J — Held,  that  his  estate  u^s  entitled  to  a 
lien  upon  th^.  purcJuised  property^  for  the 
amount  advanced  by  him,  stibject,  houf^ 
every  to  the  first  charge  of  the  trust  ^tate 
for  theJnU  amount  of  the  trust  fund;  and 
liberty  was  given  to  the  trustee  to  apply  to 
realise  such  lien. 

By  an  indenture  of  settlement,  dated  the 
3ixl  of  January,  1863,  and  made  between 
the  d(jfondant  W.  S.  Mappin  of  the  first 
{Nirt,  M.  A.  Mappin,  his  wife  (described 
in  the  settlement  as  Mary  Ann  Pumfrey), 
of  the  second  part>,  and  George  Smith  of 
the  third  pirt  (being  a  settlement  made 
in  contemplation  of  the  marriage  then  in- 
tended and  shortly  afterwards  solemnised 
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between  the  defendimt  W.  S.  Mappin  and 
M.  A.  Mappin),  certain  personal  estate, 
of  the  value  of  about  2,700^.,  was  set- 
Ued,  as  to  the  income  thereof,  upon  trust 
for  M.  A.  Mappin  for  her  life  for  her 
separate  use,  without  power  of  anticipa- 
pation,  and  after  her  death  upon  trust  for 
the  defendant  W.  S.  Mappin  during  his 
life,  if  he  should  survive  her,  liable  to 
be  defeated  by  his  bankruptcy  or  other- 
wise, as  therein  mentioned ;  and  as  to 
the  capital  of  the  trust  estate,  after  the 
death  of  M.  A.  Mappin  and  the  &ilure  of 
the  trust  in  favour  of  the  defendant  W.  S. 
Mappin,  upon  certain  trusts  in  favour  of 
her  children  as  therein  mentioned.  The 
settlement  contained  a  power  for  the  trus- 
tees for  the  time  being,  during  the  lives 
of  M.  A.  Mappin  and  tiie  defendant  W.  S. 
Mappin  and  the  life  of  the  survivor  of 
them,  upon  their,  his  or  her  request  in 
writing,  to  invest  all  or  any  part  of  the 
trust  funds  in  the  purchase  of  freehold, 
leasehold  or  copyhold  hereditaments  in 
England  or  Wales,  and  to  resell  the  same 
hereditaments  or  any  part  thereof,  and  to 
stand  possessed  of  the  proceeds  of  any  such 
sale,  upon  the  same  trusts  as  the  money  laid 
out  in  the  purchase  of  such  hereditaments 
would  have  been  subject  to  if  the  same 
had  not  been  so  laid  out.  And  the  set- 
tlement also  contained  a  declaration  that 
in  the  m^uitime  the  proSts  of  the  said 
hereditaments  should  be  paid  to  the  per- 
son or  persons  for  the  time  being  entitled 
to  the  income  of  the  trust  fund. 

In  1876  the  defendant  W.  S.  Mappin 
and  his  wife  were  desirous  of  having  the 
trust  fund   invested  in  the  purchase  of 
certain  freehold  property  at  Twickenham, 
which  was  offered  for  sale  at  the  price  of 
3,050/.     They  therefore  requested  their 
trastees  to  purchase  such  property.     The 
trustees  of  the  settlement  at  this  time 
were  John  Hillman  (since  deceased),  Charles 
Pamfrey  and  John  Hillman  Pumfrey.   The 
trust  fund  not  being  sufficiently  large  to 
provide  the  whole  of  the  purchase-money, 
ft  sum  of  449/.  to  supply  the  deficiency 
was  borrowed  by  Charles  Pumfrey,  one  of 
the  trustees,  from  the  plaintiffs  the  Wor- 
cester City  and  County  Banking  Company. 
Upon  receipt  of  the  money,  Charles  Pum- 
fiiey  signed  the  following  memorandum, 
dated  the  Uthof  August,  1876 :  '<  I,  the  un- 
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•  

dersigned,  Charles  Pumfrey,  trustee  of  Mrs. 
M.  A.  Mappin,  acknowledge  to  have  received 
of  the  Worcester  City  and  County  Banking 
Company  the  sum  of  449/.,  and  I  under- 
take to  place  in  their  hands  as  further 
security  the  several  title-deeds  relating  to 
a  freehold  dwelling-house  and  heredita- 
ments called  Riverside,  at  Cambridge 
Park,  Twickenham,  and  I  authorise  them 
to  hold  the  same  until  payment  of  the 
said  sum  and  interest."  The  property 
was  then  conveyed  to  the  trustees  of  the 
settlement,  and  in  September  Charles 
Pumfrey  deposited  the  title-deeds  relating 
thereto  with  the  plaintiffs,  together  with 
an  instrument  executed  by  himself  alone, 
which  stated  that  he,  as  one  of  the  trustees, 
had  deposited  with  the  plaintiffs  the  title- 
deeds  to  the  property  for  the  purpose  of 
securing  to  them  all  sums  of  money  in 
which  he  was  or  might  be  indebtei  to 
them  either  solely  or  jointly  with  any  other 
person,  and  he  thereby  granted,  conveyed, 
assigned  and  assured,  and  also  limited  and 
appointed  the  said  hereditaments  unto  and 
to  the  use  of  the  company  and  their  suc- 
cessors for  all  his  estate  and  interest 
therein,  nevertheless  by  way  of  mortgage 
only.  Charles  Pumfrey  died  in  December, 
1877,  leaving  John  Blick  his  executor  and 
sole  legal  personal  representative  and  sole 
devisee  in  trust  of  his  real  estate. 

In  August,  1881,  only  one  payment  in 
respect  of  interest  on  the  loan  having  been- 
made  to  the  bank  by  W.  S.  Mappin,  the 
whole  piincipal  sum  and  a  large  amount  of 
arrears  of  interest  being  due  to  the  plain- 
tiffs, they  brought  this  action  against 
John  Blick,  John  Hillman  Pumfrey  and 
W.  S.  Mappin,  claiming  that  an  account 
might  be  taken  of  what  was  due  to  the 
plaintiffs  for  principal  and  interest  on  their 
securities,  and  that  the  defendants  or  some 
of  them  should  be  ordered  to  pay  what 
should  be  so  found  due ;  that  in  default  of 
such  payment  the  premises  should  be  sold, 
or  that  the  plaintiffs  should  be  entitled  to 
the  premises  fi*ee  from  all  title  and  interest 
of  the  defendants  or  of  any  person  claiming 
under  them,  and  that  so  far  as  might  be 
necessary  the  real  and  personal  estate  of 
Charles  Pumfrey  might  be  administered  by 
the  Court. 

P,  Vernon  SmM,  for  the  plaintiffs;. 
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Graham  Hastings^  Q»C.,  and  Jllaidloio, 
for  the  defendaxit  John  Blick. — The  loan 
was  obtained  and  the  money  invested  by 
Charles  Pumfrey  according  to  the  terms  of 
the  settlement  for  the  purposes  of  the 
trust  estate,  and  in  no  way  for  his  own 
benefib ;  he  is  therefoi*e  entitled  to  a  lien 
upon  the  purchased  property  for  the 
amount  of  the  money  found  by  him. 

Warrhujton,  for  the  other  defendants. — 
I  admit  that  Charles  Pumfrey's  estate 
ought  to  be  indemnified  by  the  defendant 
W.  S.  Mappin,  but  beyond  that  Charles 
Pumfrey  could  have  had  no  lien  upon  the 
pi'operty  for  the  amount  of  the  purchase- 
monoy  provided  by  him.  He  having  as  a 
trustee  mingled  his  own  money  with  the 
trust  fund  the  purchased  estate  belongs 
entirely  to  the  cestui  qice  trust.  But  even 
if  he  liad  a  lien  upon  tlie  property  it  could 
only  be  subject  to  the  fii*st  cliarge  of  the 
trust  est-ate  for  the  full  amount  of  the 
trust  fund ;  and,  that  being  so,  he  could  not 
realise  or  enforce  his  lien  until  the  time 
com&s  for  the  idealisation  or  sale  of  the 
property  under  the  trusts  of  the  settle- 
ment— Leedham  v.  Chaw^tier  (1)  and 
Darke  v.  WillMitison  (2) 

P.  V.  Smithy  in  reply. 

Kay,  J. — This  case  certainly  rais'js  a 
rather  curious  question.  The  claim  is 
made  by  the  Worcester  City  and  County 
Banking  Company  (Limited)  to  have  an 
account  of  what  is  due  to  them  for  prin- 
cipal and  interest  upon  certain  securities, 
and  to  have  those  securities  realised,  and, 
if  necessary,  the  i-eal  and  personal  estate 
of  Charles  Pumfrey  administei'ed  by  the 
Court.  [His  Lordship  then  statetl  the 
facts  of  the  case,  and  proceeded  :]  Now, 
it  is  not  disputed  that  the  person  to  in- 
demnify Charles  Pumfrey  is  W.  S.  Mappin ; 
but  it  is  quite  eletir  to  me  that  he  will  not 
be  able  to  do  so ;  and  that  niises  the  ques- 
tion, whether  C.  Pumfrey,  ^ho  obtained 
this  loan,  and  who  is  undoubtedly  liable  to 
the  bank,  has  any  right  to  )je  indemnified 
out  of  the  trust  estate.  If  he  has,  it  is  not 
contestcil  that  under  these  circumstances 
of  attempted  hiortgage,  at  least  he  has 
given  to  the  bank  whatever  claim  he  is 


entitled  to  between  him  and  the  bank  as 
against  the  trast  estate. 

First,  I  mu^t  take  it  on  the  pleadings 
that  the  bank  knew  they  were  dealing  witii 
the  trustee,  and  therefore  I  caanot  for  a 
moment  say  that  they  have  any  right  as 
legal  mortgagees  under  this  document, 
which  was  in  fact  a  deed-poll,  and  whieh 
pui*ported  to  assign  the  estate-— to  grant 
and  convey  the  estate — to  them.  I  cannot 
for  a  moment  admit  that  under  that  doca* 
mont  they  had  any  prior  remedy  to  the 
trust  estate.  It  seems  to  me  that,  in  any 
possible  view  of  the  case,  the  first  right 
against  this  property  is  a  right  of  the 
trust  estiite  to  have  the  trust  fund  com- 
pletely pix)vidpd  for — that  is  a  right  which 
is  a  pammount  right ;  then  I  must  treat 
the  bank  as  having  a  right  to  stand  in  the 
pLico  of  C.  Pumfrey  against  the  trust 
cstibtc,  and  have  transferred  to  themselves 
whatever  right  of  indemnity  he  may  have 
out  of  the  purchased  estates  for  the  moneys 
which,  under  the  above-mentioned  oiroom- 
stances,  he  advanced. 

Now,  priiiha  facie,  a  trostiae  who,  ao* 
cording  to  the  well-known  case  of  In  re 
The  German  Mitiing  Company  (3),  hwa 
jide,  without  any  intention  of  benefiting 
himself,  advances  money  of  his  own  for 
the  purposes  of  the  trust  estate,  has  a  right 
to  be  indemnified.  Now,  let  me  see  whe- 
ther  that  was  so  or  not  in  this  case.  There 
is  no  suggestion  that  Pumfi*ey  intended  to 
benefit  himself  in  any  way.  The  convey- 
ance of  the  estate  was  msuie  to  the  three 
trustees.  Puuifi-ey  has  never  made  any 
sort  of  claim  on  his  own  behalf;  he  does 
not  now  claim  to  have  any  profit  or  advan- 
tage of  this  purchase.  His  utmost  claim 
is  indemnity.  It  is  plain,  I  think,  from  a 
letter  I  have  read,  that  he  advanced  this 
money  for  the  purpose  of  completing  a 
purchase  which  was  within  the  trust,  the 
trust  to  make  which  had  properly  arisen 
at  the  request  of  the  husband  and  wife, 
and  which,  I  suppose,  could  not  have 
been  made  at  all,  it  being  a  small  house- 
hold pi*operty,  unless  the  money  to  make 
up  the  amount  of  3,050/.  had  been  provided 
somehow  or  other. 

Therefoi*e  it  appears  to  me  that  this  is 


(1)  4Kay&  J.  458. 

(2)  26  Beav.  622. 


(3)  4  Dc  Gex,  M.  &  G.  19;  24  Law  J.  Bep. 

Chanc.  41. 
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entirely  a  case  of  a  trustee,  who,  without 
the  slightest  chance  of  benefit  to  himself, 
for  the  convenience  of  his  cestuis  que  trust, 
advanced  a  sum  of  money  of  his  own  to 
complete  a  purchase,  which  otherwise  was 
entirely  within  the  trust  and  within  his 
power  to  make.  Therefore,  it  seems  to  me 
that  he  has,  quite  apart  from  all  these 
transactions  of  attempted  mortgage,  which 
I  treat  as  being  no  more  than  an  assignment 
of  such  equity  as  he  had,  or  might  have, 
*to  the  bank — it  seems  to  me  he  has  got 
an  equity  to  be  indemnified,  prima  facie, 
in  respect  of  this  advance.  But  then  a 
suggestion  was  made  that  the  rule  which 
is  so  often  applied,  and  sometimes  very 
harshly  applied,  against  trustees,  that  where 
a  tmatee  mixes  his  own  money  with  trust 
funds  the  whole  heap  resulting  from  that 
admixture  belongs  to  the  trust,  must  be 
applied  to  this  case.  But  on  looking  at 
Mr.  Lewin's  book  on  Trusts  (7th  ed.),  I 
find,  at  p.  763,  that  which  I  think  we  all 
understand  has  always  been  the  rule,  that 
where  an  estate  is  bought  partly  with  trust 
money  and  partly  with  other  money,  the 
trustee  has  never  been  held  entitled  to  the 
.whole  estate,  but  all  that  he  has  been 
entitled  to  is  a  lien  upon  that  estate  for 
the  full  amount  of  the  trust  fund.  Mr. 
Lewin's  words  are  these  :  "  We  may  here 
put  a  case  of  a  trustee's  money  mixed  in 
the  same  heap  with  the  trust  money.  It 
may  be  said  that  the  trust  money  has,  like 
water,  run  into  the  general  mass  and  be- 
come amalgamated,  and  therefore  the  cestui 
que  trust  has  no  lien.  But  clearly  this 
cannet  be  maintained,  for  suppose  a  trustee, 
partly  with  his  own  money  and  partly  out 
of  the  trust  fund,  to  have  purchased  an 
estate.  It  cannot  be  predicated  of  any 
particular  part  of  the  estate  that  it  was 
purchased  with  the  cestui  que  trust's  money, 
and  yet  the  cestui  que  trust  has  a  lien  upon 
the  whole  for  the  amount  that  was  mis- 
employed." 

That  is  the  converse  of  the  ordinary  case 
where  the  equity  arising  from  that  admix- 
tiire  has  been  enforced  against  the  trustee. 
But  I  find  in  JfcUhi^is  v.  Mathias  (4)  that 
«  sole  trustee  who  bought  an  estate  with 
trust  money,  but  expended  money  of  his 
own  to  the  amount  of  820^.  in  paying  costs, 

(4)  3  Sm.  k  G.  552. 
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which  expenditure  with  the  purchase- 
money  exceeded  the  amount  of  the  trust 
estate  invested  in  the  purchase  of  the  estate 
by  a  sum  of  593^.,  was  declared  by  Vice- 
Ohancellor  Stuart  to  have  a  charge  upon 
the  piu*chased  estate  for  that  excess ;  and, 
unless  the  doctrine  of  admixture  of  trust 
moneys  with  the  trustee's  own  money  would 
prevent  the  trustee's  claiming  any  right  of 
indemnity,  that  seems  to  me  to  be  the 
equitable  and  just  mode  of  dealing  with 
the  case.  Well,  I  cannot  conceive  that  in 
this  case  the  doctrine  of  admixture  can  be 
applied  for  this  purpose.  In  strictness  it 
ought  only  to  be  applied  where  it  is  impos- 
sible to  make  out  how  much  was  the  trust 
fund  and  how  much  was  trust  money. 
Here  there  is  no  difficulty  at  all  upon  this 
point.  The  exact  figures  are  perfectly 
well  known ;  it  is  quite  possible  to  make 
the  separation  which  the  trustee  now  dc-* 
sires  to  have  made,  the  claim  being  made 
against  him  or  his  right  against  the  trust 
estate.  But  then  it  is  said — and  I  must 
say  I  am  very  much  indebted  to  Mr.  War- 
rington's argument,  which  was  an  ex- 
tremely ingenious  and  able  one — that  the 
trustee,  although  he  may  have  this  lien, 
cannot  enforce  the  lien  until  the  trust  for 
aale  of  this  purchased  estate  arises  again. 
But  it  seems  to  me,  with  all  possible  respect 
for  that  ingenious  and  able  argument,  thiit 
that  is  not  sound.  If  the  trustee  has  a 
risfht  to  be  indemnified  out  of  the  trust 
estate,  theix)  is  no  reason  why  he  should 
wait  for  his  indemnity  until  the  tnist  estate 
has  been  turned  again  into  money  under 
the  trust.  His  right  of  indemnity  gives 
him  a  right  of  charge  or  lien  on  the  tiTist 
estate ;  he  has  a  right  to  come  at  any  time 
and  say,  "  I  claim  to  have  my  right  of 
indemnity;  I  am  now  called  upon  to  pay 
a  sum  of  money  for  which  I  have  a  right 
of  indemnity  out  of  the  trust  estate,  and 
the  right  gives  me  the  right  in  equity 
to  have  a  charge  against  the  estate, 
and  to  have  the  charge  enforced  by  the 
process  of  the  Court  of  equity,"  and  I 
think  it  does.  It  would  be  extremely 
harsh  upon  trustees,  who  are  treated  with 
all  proper  severity,  and  quite  harshly 
enough  by  the  rules  of  this  Court,  if,  when 
they  have  a  right  of  indemnity,  it  should 
be  held  that  they  are  not  to  be  allowed  to 
enforce  that  right  of  indemnity  until  the 
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estate  happens  to  be  turned  into  money 
under  the  trusts  contained  in  the  settle- 
ment. I  do  not  think  there  is  any  such 
rule.  I  think  if  a  trustee  has  a  right  of 
indemnity,  he  has  a  right  to  come  to  the 
Court  to  enforce  that  right.  But  then 
that  right  of  indemnity  must  be  enforced 
only  subject  to  the  right  of  the  trust,  and 
I  hold  the  right  of  the  trust  to  be  this — to 
have  this  estate  treated — to  use  the  words 
of  the  settlement — "  as  an  investment  fof 
the  amount  of  the  trust-moneys  expended 
in  purchasing  it,"  and  thab  the  trust  estate 
has  the  first  charge  upon  the  purchased 
property  for  the  full  amount  ^bf  that 
money ;  and  if  it  is  not  more  than  suffi- 
cient to  pay  the  money  required,  the  trus- 
tees' right  of  indemnity  is  only  a  second 
right  subject  to  that,  and  must  fail.  On 
the  other  hsind,  supposing  the  trust  estate 
80  purchased  should  produce  more  than 
enough  to  pay  the  trust  fund  and  to  satisfy 
the  trustees*  right  of  indemnity,  then  it 
seems  to  me  that  the  profit  of  this  trans- 
action must  belong  entirely  to  the  trust 
estate. 

Therefore  I  think  I  must  in  this  case 
declare  that  the  bank  have  a  right  to  stand 
in  the  place  of  C.  Pumfrey  as  against  the 
trust  estate,  and  that  C.  Pumfrey*s  estate 
(he  is  now  dead)  has  a  right,  subject  to 
those  prior  rights  of  the  trust  estate  which 
I  have  mentioned,  to  be  indemnified  out  of 
the  trust  property  in  respect  of  all  the  mo- 
neys advanced  by  the  plaintiffs  which  were 
actually  invosteil  in  the  purchase  of  the 
proper^.  Tliere  must  be  an  account  of  such 
moneys ;  W.  S.  Mappin  to  pay  this  ;  and 
his  life  estate  must  be  impounded.  Is  the 
wife  dead  ? 

Warrington,  —  No.  Tlie  life  estate  is 
defeasible  ujwn  alienation. 

KaV,  J. — I  know  that;  but  it  must 
be  impounded  nevertheless,  whatever  that 
may  be  worth.  I  mean  that  he  is  not  to 
get  it.  In  case  it  shall  appear  that  W.  S. 
Maj)pin  is  imable  to  pay  this  money,  I 
cannot  make  his  estate  pay,  because  that 
would  destroy  it ;  and  only  in  that  case 
there  must  be  a  decree  to  realise  the  lien 
against  the  trust  estate.  I  think  you  had 
better  take  liberty  to  apply  to  realise  the 
lien  against  the  trust  estate,  and  upon 
that  application  it  must  be  pi-oved  to  the 
satisfaction  of  the  Court  that  W.  S.  Map- 


[N.S. 


pin  cannot  pay,  and  that  every  reasonable 
means  of  making  him  pay  have  been  ex- 
hausted. 


Solicitors— Cliurch&  Co.,  agents  for  T.  Soathall, 
Worcester,  for  plaintiffs ;  Taylor,  Mason  &  Co., 
for  defendants  ;  and  Wilkins,  Blyth&  Dutton, 
fur  defendant  W.  S.  ^lappin. 


.  21.J 


Fry,  J. 

1882 
Dec 


In  re  white. 

WHITE  V,   WHITE. 


Will  —  Co7i8tr9u;tion  —  Appointment  — 

Eledio7i, 

A  testator  having  power  to  appoint 
among  diUdren  of  his  first  marriage^  pur- 
ported  to  ajypoint,  subject  to  charges,  partljf 
in  favour  of  the  cJdldren  of  his  seeowi 
marriage,  ami  gave  benefits  out  of  his  oum 
property  to  children  of  his  first  marriage : — 
Held,  that  the  latter  were  put  to  their 
election, 

John  Richard  White,  the  testator  in  this 
action,  was  twice  married ;  by  his  first  wife 
he  had  seven  children — a  son,  Walter  Alex- 
ander Sherrer,  and  six  daughters ;  by  bis 
second  maniage  a  son  and  a  daughter. 

(Dn  the  occasion  of  his  first  marriage 
thi*oc  undivided  ninths  of  an  estate  called 
Coombe  Hill  estate,  one  undivided  seventh 
of  an  estate  called  the  (Jopplosbiiry  estate, 
and  the  entirety  of  a  house  called  Marks- 
dunes  House  and  premises,  were  settled 
upon  trust,  after  successive  life  intereeta, 
to  the  husband  and  wife,  for  the  issue  of 
the  marriage  born  in  the  lifetime  of  the 
survivor  of  the  husband  and  wife  as  they 
should  jointly  appoint,  and,  in  default,  as 
the  survivor  should  lay  deed  or  will  ap- 
point. 

The  testator  in  his  lifetime  acquired 
three  other  undivided  ninths  of  the  Coombe 
Hill  Estate.  His  will,  dated  November, 
1872,  contained  the  following  clauses : — 

"  Now,  I  do  hereby,  by  virtue  and  in  ex- 
ecution of  the  ppwer  of  appointment  given 
to  me  by  the  hereinbefore  recited  settle- 
ment, direct  and  appoint  my  said  three 
shares  and  interest  in  the  estate  at  Coombe 
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Hill  aforesaid  unto  my  eldest  son  Walter 
Alexander  Sherrer  White,  his  heirs  and 
assigns  for  ever,  but  subject  to  the  charges 
in  favour  of  his  brother  and  sisters  in  this 
my  will  hereinafter  mentioned,  and  in  every 
other  respect  I  confirm  my  said  settlement. 
"  I  devise  my  remaining  shares  in  the 
said  estate  at  Coombe  Hill  aforesaid,  and 
the  closes  adjoining  which  I  purchased  of 
Miss  Dampier  and  others  and  Mr.  Moore, 
unto  my  said  eldest  son  Walter  Alexander 
Sherrer  White,  his  heirs  and  assigns  for 
ever,  but  subject  to  such  charges  in  favour 
of  his  brother  and  sisters  as  shall  equalise 
the  shares  of  all  my  children  in  all  my  said 
property." 

After  a  provision  for  the  transfer  of 
shares  in  a  banking  company  to  the  testa- 
tor's eldest  son,  the  will  proceeded — "  And 
I  direct  that  the  value  of  such  shares  shall 
be  ascertained  at  the  date  of  my  decease, 
and  that  the  amount  thereof  shall  be 
mocoonted  for  by  my  said  son  as  part  of  his 
share  in  my  estate,  and  be  chsirged  with 
such  a  sum  as  shall  equalise  the  shares  of 
all  my  children  in  all  my  property ;  but  I 
empower  my  said  trustees  to  sell  cdl  or  any 
of  such  shares,  if  they  shall  feel  it  conve- 
nient so  to  d<f,  and  apply  the  proceeds  as 
part  of  the  residue  of  my  real  and  personal 
estate." 

The  testator  devised  his  residuary  real 
and  persQnal  estate  to  his  trustees  upon 
tmst  for  sale  and  reinvestment,  with  power 
to  postpone  the  sale ;  and,  after  providing 
an  annuity  for  his  wife  during  widowhood, 
dizected  **  that  my  said  trustees  shall  stand 
possessed  of  the  remainder  of  the  income 
to  arise  from  the  residue  of  my  said  real 
and  personal  estate,  in  trust  to  pay  the 
same  for  the  maintenance  and  education  of 
all  my  children  until  they  shall  attain  the 
age  of  twenty-one  years,  and  when  and  as 
they  shall  respectively  attain  that  age,  in 
trust  to  pay  to  each  of  them  such  an  an- 
nual sum  out  of  the  said  income  as  shall 
i^ypear  to  my  said  trustees  to  bo  their  fair 
equal*  share  of  such  income.  And  when 
my  youngest  child  shall  attain  the  age  of 
twenty-one,  then  my  said  trustees,  after 
due  provision  for  the  annuity  to  my  said 
wife  if  she  shall  be  then  living,  shall  sell 
the  undisposed  part  of  my  real  estate,  ex- 
cept the  Coombe  Hill  estate  and  the  lands 
adjoining  hereinbefore  devised  to  my  son 
Vol,  62.^Chanc. 


Walter  Alexander  Sherrer  White^  subject 
as  aforesaid,  and  get  in  the  outstanding 
personal  estate,  and  hold  the  same  in  trust 
for  my  child  or  children  living  at  that  time 
in  equal  shares  as  tenants  ia  comiQon ;  but 
if  either  of  my  children  shall  die,  leaving 
issue  which  shall  be  living  at  the  date  of 
the  division  of  my  property,  then  such 
issue  shall  be  entitled  to  the  share  of 
the  parent  or  parents  so  dying,  in  equal 
shares." 

The  testator  died  March,  1874. 

The  action  was  brought  by  two  of  the 
daughters  of  the  first  marriage  for  admin- 
istration of  the  testator's  estate. 

CooksoUf  Q.C.,  and  B,  B,  Bogers,  for  the 
daughter  of  the  first  marriage,  and  Bverilt, 
Q,G.y  and  Bawlins,  for  the"  eldest  son. — 
In  cases  where  an  appointment  is  made  by 
will  to  objects  of  a  power,  and  the  donee 
adds  a  condition  in  favour  of  strangers  to 
the  power,  though  the  provision  is  void 
no  case  of  election  arises.  The  Court 
reads  the  will  as  if  all  the  passages  in 
which  attempts  are  made  to  impose  such 
conditions  were  eliminated  for  all  purposes, 
so  that  such  passages  cannot  be  relied  on 
for  the  purpose  of  raising  a  case  of  election — 
Carver  v.  Bowles  (1),  B locket  v.  Lamb  (2), 
Woolridge  v.  Woolrvdge  (3)  and  ChurchUl  v, 
ChurchUl  (4).  The  result  of  the  decisions 
as  summed  up  by  James,  L.  J.,  when  Vice- 
ChanoeUor,  is  that,  ''  The  rule  as  to  elec- 
tions is  to  be  applied  as  between  a  gift 
under  a  will  and  a  claim  dehors  the  will 
•and  adverse  to  it,  and  is  not  to  be  applied 
between  one  clause  in  a  will  and  another 
clause  in  the  same  will " — WoUa^sion,  v. 
King  (5)  and  WaUinger  v.  WaUinger  (6). 

Cozens-Hardy^  Q.C.y  and  Dyne,  for  the 
children  of  the  second  marriage. — The 
true  rule  to  be  derived  fix)m  the  cases 
cited  on  the  other  side  is  that  where  a 
testator  appoints  property  partly  to  per- 
sons not  objects  of  the.  power,  and  partly 
to  persons  objects  of  the  power  on  whom 
he  confers  other  benefits,  a  case  of  election 

(1)  2  Rv.  k  M.  304  ;  9  Law  J.  Rep.  Chauc.  19. 

(2)  14  Beov.  482 ;  21  Law  J.  Rep.  Chanc.  4G. 

(3)  John.  63  ;  28  Law  J.  Rep.  Chanc.  689. 

(4)  37  Law  J.  Rep.  Chanc.  92 ;  Law  Rep.  6 
Eq.  44. 

(5)  38  Law  J.  Rep.  Chauc.  392 ;  Law  Rep.  8 
Eq.  165. 

(6)  Law  Rep.  9  Eq.  301. 
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is  r.iised,  except  wlierc  the  i)erson8  not 
objects  of  the  power  aro  persons  he  might 
naturally  be  attempting  to  provide  for  by 
the  exercise  of  the  power,  such  as  childi-en 
of  objects  of  the  power.  This  is  not  such 
a  case,  and  a  case  of  election  is, raised. 

Moreover,  in  this  will  the  condition  and 
appointment  aro  so  mixed  up  that  they 
caimot  be  separated  and  the  condition 
i*ejected — Wfiiatler  v.  Webster  (7). 

Cookson,  Q.C.,  i-cplied. 

Fry,  J.  [in  stating  the  facts,  observed 
that  the  testator,  in  reciting  the  settle- 
ment, descril:)ed  his  interest. in  the  property 
which  he  had  conveyed  to  the  trustees  as 
if  it  wore  still  his  own,  CiiUing  it  his  re- 
versionary interest.  That  might  be  ex- 
plained, it  was  said,  because  it  was  his 
reversionary  interest  at. the  time  of  his 
mairiage;  but  the  subsequent  language 
shewed  he  thmight  it  was  part  of  his  pro- 
perty, and  that  in  the  appointment  of  the 
three  shares  he  had  treated  the  property 
ns  liis  own,  and  that  the  charges  on  the 
throe  settled  shares  in  the  Coombo  Hill 
pix>perty  wei'e  the  same  as  those  imposeil 
on  the  other  shares,  and  proceeded  :] 

Now  the  first  question  which  arises  is 
this,  and  it  arises  in  tliis  way.  The  two 
first  clauses  in  the  will  subject  settled 
property  and  unsettled  property  to  the 
same  charges  in  favour  of  the  persons 
some  of  whom  only  are  objects  of  the 
power  of  appointment.  Does  that  create 
a  case  of  election  between  those  pei-sons, 
namely,  the  children  of  the  second  family, 
who  were  clearly  entitled,  under  the  terms 
of  his  di'^position,  to  charges  upon  the  settled 
and  unsettled  property?  or  does  it  create 
no  case  of  election  at  all?  It  is  plain 
tliat  they  are  objects  of  the  charges  on  the 
settled  property,  and  it  is  plain  that  the 
persons  who  take,  through  default  of  ap- 
pointment, that  settled  property,  aro  them- 
selves objects  of  benefits  conferred  by  gifts 
comprising  the  unsettled  property  ;  jyrima 
fdcie,  therefore,  you  have  a  case  in  which 
certain  persons  who  take  the  settled  pro- 
perty are  themselves  objects  of  the  benefits 
arising  from  unsettled  property,  and  if 
they  take  the  settled  property  in  a  manner 
which  defeats  the  intention  of  the  testator, 

(7)  2  Ves.  jun.  367. 


that  would  appear  to  give  rise  to  a  right 
to  compensation  of  the  jjiersonfl  who  are  so 
disappointed. 

That  that  is  the  rale  as  regards  appoint- 
ments can  hardly  be  doubted,  and  it  has 
.  been  stated  by  Lord  Justice  Jamfis  in  the 
case  of  Wollaston  v.  King  (5)  in  these 
terms.  The  rule  laid  down  by  the  Master 
of  the  Rolls  in  Whistler  v.  Webster  (7)  is 
in  general  terms  that  no  man  shall  ckim 
any  benefit  under  the  will  without  con- 
forming, as  far  as  he  is  able,  and  giving 
effect  to  everj^thing  contained  in  it,  whereby 
a  disposition  is  made  shewing  an  intention 
that  such  a  thing  should  take  place. 

Now  there  is  a  class  of  cases  which  at 
first  sight  appears*  to  be  in  conflict  with 
the  generality  of  that  rule.  That  class 
of  cases  consists  of  Carver  v.  BoicUs  (1), 
Woolridje  v.  Woolridge  (3)  and  other  oases 
of  the  same  description,  including  the  case 
of  WpUaston  v.  King  (5),  before  the  then 
Yice-Ohancellor  Jame&  In  those  oases 
the  testator  has  exceeded  the  power  which 
is  vested  in  him  by  directing  that  certain 
property  which  he  has  in  the  first  place 
appointed  to  one  object  of  the  power  shall 
be  held  ui)on  trust,  or  subject  to  a  con- 
dition, for.  persons  who  are  not  objects  d 
the  power,  but  who  would-  probably  he 
objects  of  any  settlement  or  provision  made 
by  the  donee  of  the  i>ower. 

Now  the  question  arose  whether  those 
gifts  to  persons  not  objects  of  the  power 
wore  void,  or  whether  the  absolute  ap- 
pointment must  be  held  good  and  the 
modifications  bo  rejected,  and  the  concln- 
sion  which  the  Court  arrived  at  wta  un- 
doubtedly that  there  being  an  absolute 
gift  to  the  object  of  the  power  that  must 
prevail,  and  that  there  being  modifications 
which  were  not  valid  in  law,  they  must  be 
rejected ;  and  the  moment  you  arrive  at 
that  conclusion  it  is  ap^mrent  that  no  case 
of  election  arises,  because  the  object  of  the 
power  is  the  only  person  who  takes,  and 
there  is  no  conflict  between  a  person 
tnking  under  the  exercise  of  the  power 
who  is  not  an  object  of  it  at  all.  There- 
fore the  whole  question  as  to  the  caae  of 
election  falls  entirely. 

The  question  I  have  to  determine,  there- 
fore, is  this.  Is  the  present  a  cause  in  which 
the  gift  to  Walter  can  stand,  and  the  con- 
dition that  it  shall  be  subject  to  a  chaige 
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can  be  rejected,  at  any  rate  so  far  as  it  is 
in  excess  of  the*  power  t  or  is  it  a  gift  in 
which  the  appointment  to  Walter  can  take 
effect  only  so  fisu:  as  the  testator  intended 
him  to  take  it  ?  It  appears  to  me  that  that 
question  really  may  be  stated  in  another 
way — ^Is  the  condition  or  charge  in  the  pi*e- 
sent  case  such  a  modification  of  the  gift  to 
Walter  as,  according  to  the  ordinary  course 
of  family  arrangements  iji  this  coimtry, 
the  testator  would  be  likely  to  make  1  I 
think  it  is  not.  It  differs  entirely  from 
an  appointment  to  a  person,  subject  to  a 
declaration  of  trust  for  the  benefit  of  the 
issue  of  the  husband  or  family  of  that 
person.  It  is  an  attempt  by  the  testator 
to  impose  on  the  appointed  property  an 
obligation  to  produce  an  equality  be- 
tween the  objects  of  the  power  and  the 
other  members  of  the  family.  I  think, 
therefore,  the  present  case  is  not  within 
Uie  principles  of  Carver  v.  Bowles  (1)  and 
the  caaes  I  have  referred  to. 

Now  that  being  so,  I  hold  that  the  case 
of  election  has  arisen  between  the  persons 
who  claim  in  default  of  the  exercise  of  the 
power  and  those  who  claim  under  the  gift 
of  the  wiU. 


Solicitors — Bolton,  Robins  ic  Busk,  agents  for 
William  Bennett,  Bruton,  Somerset,  for  all 
parties. 


PeABSON,  J.  1  SWAINSTON  V.  FINN   AND   THE 
•        1883.  >      METROPOLITAN    BOARD    OF 

Jan.  29.    J      works. 

The  Artisans  and  Labourers*  Dioellings 
Improvement  Act,  1875  (38  d:  39  Vict, 
c.  36),  *.  20 — Easement — Extinguishmeiit 
of  Easement  affecting  Land  purchased  hy 
Local  Authority — Right  to  Compensation, 

The  effect  of  section  20  of  the  Artisans 
and  Lahourert^  Dwellings  Imjyrovement 
Actg  1875,  is  that  upon  tlie  purcfiase  of 
land  by  a  local  autlwrity  for  the  jmrpose 
of  carrying  into  effect  a  scheme  under  (he 
Ad,  all  ea9ements  whatsoever  affecting  the 
land  become  thenceforth  eoctinguished,  sub- 
jed  only  to  this,  that  compensation  is  to  he 


paid  hy  the  local  autliority  to  persons  in- 
jured  in  manner  provided  hy  the  section, 

A  local  authority,  under  the  powers  of 
tlie  above  Act,  purchased  and  took  a  certain 
house  for  Hie  purposes  of  an  improvement 
scheme.  The  plaintiffs,  tlie  owners  oj 
adjoining  land,  claimed  to  he  entitled  to  a 
riglU  to  supjyort  to  a  building  thereon  from 
tJie  house  so  purcJiased,  and  brought  an 
action  to  restrain  tlie  local  autlwrity  from 
removing  tlie  house  in  suc/i  a  way  as  to 
interfere  with  the  plaintiffs^  right  to  suj)- 
port,  Tlie  local  autlwrity  had  taken  no 
proceedings  to  purchase  the  alleged  ease- 
m^ent  of  the  plaintiffs : — 

Held/  that  tlie  only  right  the  plaintiffs 
could  liave  was  to  receive  compensation 
under  the  above  section,  and  that  tlieir 
action  must  therefore  fail, 

Badham  v.  Harris  (45  Law  Times,  N.S. 
5V9;  infra]},  2Z1) followed. 

The  plaintiffs,  as  feoflfees  of  the  parish 
of  St.  Olave,  Jewry,  were  the  owners  in 
fee  simple  upon  certain  charitable  trusts 
of  the  Essex  Coffee  House,  No.  41  on  the' 
north  side  of.  High  Street,  Aldgate.  The 
eastern  wall  of  this  house  (66|  feet  in 
length)  abutted  on  Middlesex  Street,  and 
on  the  east  side  of  that  street,  immediately 
opposite  to  No.  41,  were  certain  premises 
known  as  No.  148  High  Street,  White- 
chapel. 

The  plaintiffs,  in  their  statement  of 
claim,  alleged  that  for  upwards  of  twenty 
years  before  the  acts  complained  of  in  tliis 
action  their  eastern  wall  had  without 
interruption  been,  and  when  the  action 
was  commenced  was,  supported  by  six 
wooden  struts,  fixed  against  and  supported 
by  the  western  wall  of  No.  148,  and  that 
they  had  acquired  an  absolute  right  to 
such  support. 

The  Metropolitan  Board  of  Works  in 
the  year  1877  projected  a  scheme  of  im- 
provement at  Whitechapel  by  widening 
Middlesex  Street,  and  on  the  1 4th  of  May, 
1877,  a  provisional  order  was  made  by 
one  of  Her  Majesty's  Secretaries  of  State 
under  the  provisions  of  the  Artisans  and 
Labourers*  Dwellings  Improvement  Act, 
1875  (33  k  39  Vict.  c.  36),  confirming  the 
scheme  proposed  by  the  Board;  and  de- 
claring {inter  alia)  that  Middlesex  Street 
should  be  widened  to  40  feet. 


236 


CHANCEEY  DIVISION. 


[N.S. 


S/rainston  v.  Finn, 


By  the  Metropolis  (Goulston  Street, 
Flower  and  Dean  Street,  Whitechapel, 
&c.)  Improvement  Provisional  Ordei-s 
Confirmation  Act,  1877  (40  &  41  Vict, 
c.  ciii.),  the  provisional  order  of  the  14th 
of  May,  1877,  was  confirmed.  For  the 
purposes  of  the  improvement  scheme  it 
f)ecnme  necessary  to  pull  down  No.  148 
and  throw  the  site  into  Middlesex  Street. 
Accordingly  the  Board,  within  the  peiiod  of 
thi'ee  years  limited  for  that  purpose  by  the 
Act  of  1875,  purchased  and  took  No.  148. 

In  February,  1882,  the  plaintiffs  ascer- 
tained that  the  Board  were  about  to  pull 
down  No.  148  without  making  any  provi- 
sion for  the  support  of  No.  41,  anYi  so  as, 
in  fact,  to  deprive  No.  41  of  support.  On 
the  14th  of  February,  1882,  the  plaintiffs 
gave  the  Board  formal  notice  of  their 
claim  to  a  right  of  support.  In  July,  1882, 
the  plaintiff's  ascertained  that  the  Board 
had  in  April,  1882,  sold  the  materials  of 
No.  148  to  the  defendant  Finn,  and  were 
about  to  pull  down  the  house.  Notice 
ivas  given  to  the  defendants  not  to  inter- 
fere with  the  plaintiffk'  right  to  support, 
and,  as  it  was  disregarded,  the  plaintiffs 
issued  the  writ  in  this  action,  and  on  the 
30th  of  August,  1882,  obtained  from  the 
vacation  Judge  an  injunction  restraining 
any  interference  with  their  right  to  sup- 
port until  the  second  motion  day  in  No- 
vember sittings. 

The  plaintiffs  claimed  an  injunction  to 
restrain  the  defendants  from  removing  or 
interfering  with  their  premises,  or  any 
part  thereof,  in  such  a  manner  as  to 
deprive  the  plaintiffs  of  or  interfere  with 
the  support  given  to  the  plaintiffs'  pre- 
mises by  the  struts,  and  in  the  alternative 
damages  for  any  loss  which  might  be  occa- 
sioned to  the  plaintiffs  by  i*eason  of  the 
pulling  down  of  the  pi*emises  or  inter- 
fering with  the  plaintiffs*  right  to  suppoi-t ; 
or  if  the  Court  should  Ixj  of  opinion  that 
the  Board  were  entitled  under  the  Lands 
Clauses  Consolidation  Act,  1845,  to  de- 
prive the  plaintiflGs  of  or  to  interfere  with 
the  support,  then  they  asked  for  an  injunc- 
tion to  restrain  them  from  removing  or 
interfering  with  their  premises  until  they 
had  paid  to  the  plaintiffs  or  deposited  in 
accordance  with  that  Act  the  purchase  or 
compensation  money  for  such  deprivation 
or  interference. 


The  defendant  Finn  did  not  lappear  in 
the  action.  The  Board,  in  their  statement 
of  defence,  did  not  admit  the  plaintiffs'  right 
to  support,  and  denied  that  they  were  bound 
to  provide  the  plaintiff'  premises  with  any 
sup]>ort  from  their  wall ;  and  they  did  luyb 
admit  that  they  wei-e  bound  to  oompeDsate 
the  plaintiffs  for  any  damage  which  might 
be  occasioned  to  their  premises  by  the 
removal  of  No.  148. 

Section  20  of  the  Artisans  and  Labouren' 
Dwellings  Act,  1875,  is  as  follows  : — 

**  Upon  the  purchase  by  the  local  aatho- 
rity  of  any  lands  required  for  the  purpose 
of  canning  into  effect  any  scheme  autho- 
rised by  a  confirming  Act,  all  rights  of 
way,  rights  of  laying  down  or  of  continuing 
any  pipes,  sewers  or  drains  on,  through  or 
under  such  lands  or  part  thereof,  and  all 
other  rights  or  easements  in  or  relating  to 
such  lands,  or  ioiy  part  thereof,  shall  be 
extinguished ;  and  all  the  soil  of  such 
ways,  and  the  property  in  the  pipes,  sewers 
or  drains,  shall  vest  in  the  local  authority, 
subject  to  this  provision,  that  compensation 
shall  bo  paid  by  the  local  authority  to  any 
persons  or  bodies  of  persons  proved  to 
have  sustained  loss  by  this  section ;  and 
such  compensation  shall  be  determined  in 
the  manner  in  which  compensation  for 
lands  is  determinable  under  this  Act^ 
or  as  near  thereto  as  circumstances  ad- 
mit." 

The  plaintiffs  moved  for  an  injunction, 
but  by  armngement  the  motion  was  turned, 
into  an  action  for  trial  with  witnesses,  an  ' 
set  down  to  be  heard. 

Flsch/^r,  Q.C.,  and  Norlhmore  Lnicrtnce^^^ 
for  the  plaintiffs. — The  plaintiffs*  eaaemer-r^f 
or  right  to  support  over  the  land  taken  ^  ^==^ 
the  Board  is  an  "  interest  in  land  "  with-  —an 
the  meaning  of  section  19  of  the  Artisft^=: 
and    LalM)ui'ei-s*  Dwellings   Improveia^ 
Act,  1875,   which    the   Jiaord  wei-e  ^ 
powered    to    purchase,   and   which    th- 
ought to  have  purcliased.     That  sectioir* 
effect  incorporates  into  the  Act  of  187 
modified    version  of  the  Lands  Clai  _ 
Consolidation  Act,  1845,  including  sect*-^" 
03  thereof,  and  the  plaintiffs  are  pcr^^^  j- 
whose    lands  *  have     been     "  injuriou^*^ 
affected  "  within  the  meaning  of  the  J**^ 
named  section.     The  whole  scheme  of  tf^ 
Act  is  permissive,  and  very  similar  to  tb^* 
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of  the  Act  under  which  the  case  of  The 
Managers  of  the  Metropolitan  Asylums 
Distria  V.  Hill  (1)  was  decided.  The 
20th  section  of  the  Act  of  1875,  which 
applies  to  esusements  relating  to  lands 
required  for  the  purposes  of  the  scheme, 
and  provides  for  the  extinguishment  of 
the  easements,  requires  that  compensation 
should  he  made  to  persons  entitled  to  such 
easements.  The  Board,  therefore,  are  not 
at  liberty  to  do  any  act  which  may  inter- 
fere with  the  plaintiffs'  easement,  unless  or 
until  they  have  paid  or  provided  compen- 
sation. 

[Pearson,  J.,  observed  that  the  facts  of 
the  case  must  be  read  in  connection  with 
the  language  of  section  20,  which  seemed 
very  intelligible.  That  section  appeared  in 
effect  to  provide  that  upon  the  purchase 
of  lands  by  a  local  authority  for  the  piir< 
pose  of  carrying  into  effect  a  scheme  under 
the  Act,  all  easements  whatsoever  relating 
to  the  land  should  be  extinguished,  subject 
only  to  this,  that  compensation  should  bo 
made  as  specified  in  the  section.  Therefore, 
upon  the  purchase  of  the  land  by  tho 
Board,  the  easement  claimed  by  the  plain- 
ti£&  became  extinguished,  and  they  retained 
only  a  right  to  compensation.] 

W.  Pearson,  Q^C,  and  Met/iold,  for  the 
Metropolitan  Board  of  Works,  referred  to 
Badham  v.  Marris  (2),  in  which  the  Vice- 
Chancellor  Hall  had  expressly  decided  the 
point,  holding  that  the  effect  of  the  section 
was  as  his  Lordship  had  indicated. 

Fischer,  Q.C\,  and  Northmore  Lavrrence 
admitted  that  they  could  not  distinguish 
the  case  cited. 

The  following  cases  were  referred  to  in 
the  course  of  the  argument:  Amjics  v. 
Dalian  (3),  Lemaitre  v.  Davis  (4),  Moody 
V.  Steggies  (5),  Francis  v.  llayward  (6), 
lluiton  v.  The  London  ami  South  Western 


(1)  60  Law  J.  Rep.  Chanc.  353;    Law  Rep. 
C  App.  Cas.  li).3. 

(2)  45  Law  Times,  N.S.  579  ;  reported  below 
in  the  note  to  the  present,  case.     . 

(3)  60  Law  J.  Rep.  Q.h.  689 ;   Law  Rod.  6 
App.  Cas.  740. 

(4)  61  Law  J.  Rep.  Chanc.  173  ;  Law  Rep.  19 
Ch.  D:  281. 

(5)  48  Iaw  J.  Rep.  Chanc.  639  ;  Law  IJcp.  12 
Ch.  D.  261. 

(6)  AiU^,  p.  12 ;  Law  Rep.  20  Ch.  D.  773  ;• 
«  Ch,  D.  177. 


Railway  Company  (7)  and  Clark  v.  The 
London  School  Board  (8). 

Pearson,  J. — I  shall  follow  the  case  of 
Bad/tam  v.  Marris  (2),  and  the  action 
must  therefore  he  dismissed.  I  decide 
against  the  plaintiffs  heing  entitled  to  an 
injunction  upon  the  construction  of  the 
20th  section  of  the  Artisans  and  Lahourers' 
DweUings  Act,  1875 ;  hut  inasmuch  as 
the  plaintifis  may  take  proceedings  to  ob- 
tain compensation,  I  have  not  expressed 
my  opinion,  and  I  do  not  offer  any  sugges- 
tion now  as  to  whether  they  have  or  not 
a  perfectly  good  legal  easement  in  respect 
of  the  struts. 

[His  Lordship  then  ordered  that  the 
action  should  he  dismissed  with  costs  as 
against  the  Board,  with  the  exception  of 
the  costs  of  certain  affidavits,  which  were 
not  to  he  allowed  to  the  plaintiffs.  As 
against  the  defendant  Finn  the  action  was 
dismissed  without  costs.] 

Solicitors—  C.  M.  Roche,  for  plaintiffs  ;  R.  Ward, 
for  the  Metropolitan  Board  of  Works. 


BADHAM  r.   MARBIS. 


Hall,  V.C."1 

1882.        I 

Dec.  10.    J 

Artisans  and  Labourers'  Dn'cUings  Tniprort.' 
went  Act,  1875  (38  .J-  39  Vict,  c.  3G),  s.  20  - 
Eascmerit— Right  to  Light. 

A  right  to  lif/ht  orcr  lands  is  an  easement 
within  t/w  meaning  of  section  20  o/t/ie  Artisans 
and  Labourers*  Dieellingx  Imjrroremcnt  Act, 
1875. 

This  was  a  Special  Case  staled  in  an  action 
by  the  plaintiffs  against  the  defendants  for  an 
injunction  and  damages,  parsuaiit  to  an  onler 
obtained  by  the  plaintiffs  under  the  Rules  of 
Court,  1875,  Order  XXXI V.  rule  2. 

The  plaintiffs  were  the  owners  of  four  housefl 
on  the  west  side  of  Cannon  Street,  Birmingham. 
There  were  ancient  windows  in  the  houses  in 
respect  of  which  the  plaintiffs  liad  become  en- 
titled to  rights  of  light  over  certain  lands  situate 
on  the  eastern  side  of  Cannon  Street. 

The  local  authority  of  the  borough  of  Bir- 
mingham, for  the  purpose  of  carrying  into  effect 
a  certain  improvement  scheme  under  the  provi- 
sions of  the  Artisans  and  Labourers'  Dwellings 


(7)  7  Hare,  269  ;  18  Law  J.  Rep.  Chanc.  346. 

(8)  43  Law  J.  Rep.  Chanc.  421 ;   Law  Rep 
0  Chanc  120. 
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Improvement  Act,  1875  (38  &  39  Vict.  c.  36), 
had  purchased  and  taken  the  land  on  the  eastern 
side  of  Cannon  Street,  and  pulled  down  the 
dwellings  existing  on  that  site. 

The  defendants  had  obtained  a  lease  of  the 
lands,  and  proceeded  to  erect  buildings  thereon. 
These  buildings  were  erected  in  conformity 
with  designs  approved  by  the  local  authority, 
but  they  interfered  with  the  plaintiffs'  right  of 
light  in  such  a  manner  as  would  under  ordinary 
circumstances  jiavo  entitled  them  to  damages 
or  an  injunction. 

The  confirming  Act  authorising  the  scheme 
was  the  Local  Government  Boards  Provisiomd 
Orders  Confirmation  (Artisans  and  Labourers' 
Dwellings)  Act,  1876,  39  &  40  Vict.  c.  ccxxxv. 

One  of  the  questions  submitted  for  the  deci- 
sion of  the  Court  "was  whether,  assuming  the 
facts  to  be  as  stated,  the  plaintiffs'  alleged 
rights  over  the  land  in  question  liad.  been  ex- 
tinguished by  virtue  of  section  20  of  the  Act  of 
1875,  subject  to  the  provisions  of  that  section 
with  regard  to  compensation. 

Grahum  Hattings,  Q.C.,  and  Chuhb,  for  the 
plaintiffs. — The  terms  of  section  20  do  not  ex- 
tend to  an  easement  of  light.  It  is  remarkable 
that  this,  the  most  valuable  of  casements,  is 
not  specifically  mentioned  in  the  section.  The 
rights  and  easements  specifically  mentioned  arc 
rights  of  way  or  of  laying  down  pipes,  sewers  or 
drains  **  on,  through' or  under ''  the  lands  taken 
— tliat  is,  rigl>ts  affecting  the  surface  soil  only ; 
and  the  general  words  **  all  other  rights  or  ease- 
ments in  or  relating  to  such  lands  "  cannot  be 
extended  beyond  rights  or  easements  ejutdei/i 
ffcmris  with  those  specified.  Many  instances  of 
such  rights  might  be  given — for  example,  the 
right  to  resort  to  a  well  upon  the  ground.  The 
section  only  extends  to  rights  which  are  caiKiblo 
of  being  ascertained  at  the  time  when  the 
scheme  is  authorised.  Tlie  arbitrator  appointed 
under  the  Act  could  not  allow  any  compen- 
sation for  damage  t<j  ligbt,  and  for  the  best  of  all 
reasons,  namely,  that  he  had  no  means  of 
iLscertaining  that  there  was  any  such  damage. 
All  the  arbitrator  has  before  him  are  the  maps, 
plans  and  schedules  forming  part  of  the  scheme 
as  required  by  the  schedule  to  the  Act  of  1876. 
Thus,  he  could  award  compensation  for  inter- 
ference with  a  right  of  way,  or  with  pipes, 
sewers  or  drains,  but  he  could  not  award  com- 
pensation for  something  which  would  not  appear 
on  the  plans.  It  would  be  impossible  to  predict 
to  wliat  height  future  buildings  uix>n  the  land 
might  reach.  The  whole  scope  of  the  com- 
pensation clauses  of  the  Act  shews  that  they  do 
not  apply  to  any  compensation  arising  from 
building  on  the  lands  taken  under  the  scheme. 

If.  Pearson,  Q.C.,  and  It.  S.  Wright,  for  the 
defendants,  were  not  called  upon.  They  pointed 
oat  in  the  course  of  the  argument  that  under 
the  Artisans  and  Labourers'  Dwellings  Act  ( 1 86S) 
Amendment  Act,  1879  (42  &  43  Vict.  c.  64),  s.  7.. 
sat)-d.  2,  and  the  Artisans  and  Labourers'  Dwell- 
ings Improvement  Act,  1879  (42  k  43  Vict.  c.  63), 


schedule  cl.  4,  provision  was  made  for 
compensation  for  all  rights  affected  by  improve- 
ment schemes  such  as  the  present. 

Hall,  V.C. — I  do  not  see  how  it  is  pcMsiUe 
to  disregard  the  language  of  the  20th  section  of 
the  Act,  which  seems  to  me  to  be  ver}'  clear.    It 
says  that  upon  the  purchase  of  lands  by  the 
local  authority  **  all  rights  or  easements  in  or 
relating  to  such  lands  or  any  part  thereof  "  shiU 
be  extinguished.    For  good  reasons,  no  doabt, 
it  was  thought  by  the  Legislature  tliat  when  an 
area  of  land  was  cleared  of  buildings  for  .the 
l)urpose  of  being  devoted  to  an  improved  use,  or 
for  the  erection  thereon  of  improved  dwellings, 
it  Wits  desirable  that  the  persons  who  should 
use  that  area  for  that  purpose  should  not  be 
cinbarrasilted  or  fettered  in  erecting  their  new 
dwellings  by  a^y  questions  of  light,  or  con- 
strained to  lay  out  the  land  in  a  different  way 
from  that  in  which  they  would  otherwise  have 
laid  it  out  by  reason  of  the  existence  of  rights  to 
light  or  other  easements  effecting  the  property. 
They  were  left  at  liberty  to  frame  their  plans 
regardless  of  the  existence  of  rights  of  way,  or 
of  la}'ing  down  or  continuing  pipes,  sewers  or 
drains,  which  are  expressly  mentioned  in  the 
Act,  so  that  the  20th  section  certainly  does 
expressly  take  away  -  those  rights  or  easements 
of  sewers  or  drains.    AVhethcr  or  not  in  layii^ 
out  or  appropriating  the  land  under  the  provi- 
sions of  the  Act  in  given  cases,  it  might  be 
ei|ually  well  laid  out  notwithstanding  the  exist- 
ence of  or  without  destroying  the  rights  of  way 
and  pii)es,  sewers  or  drains,  is  a  question  which 
the  Legislature  does  not  seem  to  have  taken  into 
consideration  ;  and  although  it  might  well  be  in 
many*  cases  tliat  the  land  might  be  hud-  out 
ec^ually  well  without  destroying  the  easements, 
yet  the  Legislature  has  thought  fit  to  say  that  in 
all  these  cases  all  these  rights  should  be  swept 
away,  and  that  there  should  be  a  clear  site 
given  to  persons  who  might  take  leases  of  the 
])roperty  for  the  purpose  of  •securing  improved 
dwellings  so  that  tlicy  might  lay  out  and  build 
upon  tliat  site  in  any  way  they  liked.     It  is  said 
that  in  working  out  the  compensation  dances 
of  the  Act  you  must  only  consider  the  20th 
section  as  applicable  to  those  particular  rights 
specified  and  not  applicable  to  an  easement  or 
right  to  light,  because  it  is  said  that  the  com- 
pensation given  by  that  section  is  necessarily 
a])])licable  to  such  things  only  as  are  referred  to 
in  the  schedule,  and  as  will  be  seen  and  shewn 
on  the  mai)s  or  plans  setting  forth  what  will 
take  place  under  the  scheme,  and  not  to  rights 
and-  easements  such  as  rights  to  light  which 
will  not  appear  on  the  maps  or  plans.     Bat  I  do 
not  find  anything    which,    in    my  judgment, 
warrants  such  a  construction  of  the  2Qth  section. 
The  words  are  '*  compensation  sliall  be  paid  by 
the  local  authority  to  any  persons,  or  bodies  of 
persons,  proved  to  have  sustained  loss  **  by-the 
operation  of  the  section.    It  is  a  question  de-' 
•pending  on  the  particular  circumstances  in  each 
case  what  compensation  shall  be  paid,  and 
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whether  or  not  loss  has  been  occasioned  by 
interference  with  any  right  at  the  time  when 

.the  purchase  is  made  by  the  local  authority. 
It  might  be  that  the  person  entitled  to  the  light 
wonld  not  at  that  time  be  able  to  shew  that  ho 
had  sustained  any  loss,  for  non  constat  that  int^r- 

Jerence  with  the  light  would  have  arii<en  so  as 
to  cause,  any  loss  to  any  person  who  previously 
enjoyed  it.  If  he  could  prove  any  lo.«<s,  then 
would  be  the  time  for  him  to  make  out  his 
claim  ;  but  if  he  could  not  do  so  at  that  time,  he 
would,  in  my  opinion,  have  an  opportunity  of 
doing  so  subsequently :  for  the  section  goes  on 
to  say  that  "  compensation  shall  be  detennined 
in  the  manner  in  which  compensation  for  lands 
isdetermiinable  under  this  Act,  or  as  near  thereto 
as  circumstances  admit."  I  am  of  opinion  that 
those  words  are  sufficiently  wide  to  extend  to  a 
case  like  the  present,  and  to  give  a  right  of 
compensation  to  a  person  injurcil  in  respect  of 
an  easement  of  light,  and  that  he  is  not  de- 
prived of  such  right  merely  because  on  the  laying 
out  of  the  land  it  did  fiot  appear  that  there  was 
any  such  right,  and  that  the  existence  of  the 
ri^t  and  the  injury  done  would  have  to  be 
ascertained  afterwards.  If  that  were  so,  I  think 
he  would  have  a  right  to  a  separate  enquiry  as 
to  the  injury  done  to  him  in  respect  of  his  lights 
as  soon  as  "  circumstances  would  admit."  It  is 
said  that  by  the  subsequent  Act,  the  Artisans 
and  Labourers'  Dwellings  Improvement  Act, 
1879  (42  &  43  Vict.  c.  63),  scheflulc  cl.  4,  full 
provision  for  compensation  is  made,  but  1  do 

^  not  think  it  is  necessary  to  refer  to  that,  because 
the  words  of  section  20  of  the  Act  of  1875  appear 
to  me  to  cover  the  point.  Reasons  may  be  put 
forward  sufficient  to  shew  that  it  might  be  a 
very  great  convenience  to  persons  taking  pro- 
perty of  this  kind  to  know  that  they  had  no- 
thing to  do  with  rights  of  light,  so  that  they  might 
go  on  to  lay  out  the  lands  in  the  best  way  they 
oonld  without  regard  to  them,  and  when  they 
had  so  laid  them  out  have  only  to  coasider  the 
right  of  any  person  injured  to  compensation.  I 
tlunk  that  I  should  be  repealing  this  enact- 
ment if  I  were  to  hold  that  when  property  is 
purchased  or  taken  by  the  local  authority,  hav- 
ing been  acquired  by  them  under  the  provisions 
of  the  Act,  it  is  not  free  from  casements  of  every 
kind,  including  rights  to  light. 


Solicitors — Deane,  Chubb  &  Co.,  agents  for  Gem 
&  Docker,  Birmingham,  for  plaintiffs  ;  Sharpe, 
Parkers,  Pritchard  &  Sharpe,  agents  for  the 
Corporation,  Birmingham,  for  defendants. 


Fry,  J. 
1883 
Jan 


33.      > 
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In  re  boddinoton.    bodding- 

TON   v.   CLARIAT. 


Will  —  Construction  —  WidotQltood  — 
Ntdlity  of.  Marriage — Misdescription, 

A  testator  gave  his  wife  a  legacy  of  200^. 
and  an  annuity  so  long  as  sli^  sJioidd  con- 
timve  his  widow,  or  at  her  option  a  legacy 
of  2,000^.  in  lieu  of  such  annuity,  TJie 
person,  described  as  wife  obtained  a  de- 
claration of  nullity  of  marriage  : — Held, 
tluit  she  was  entitled  to  the  legacy  of  200/., 
hut  not  to  tlie  anntcity  or  legacy  of  2,000/. 

In  October,  1879,  Thomas  Boddington 
and  Emily  Caroline  Halpen  (the  plaintiff 
in  this  action)  went  through  the  ceremony 
of  manioge. 

Thomas  Boddington,  by  his  will,  dated 
December,  1879,  gave  his  residuary  estate 
to  trustees  upon  trust,  in  the  following 
words,  "  to  pay  to  my  wife  Emily  Caro- 
line Boddington,  within  one  month  after 
my  decease,  a  legacy  of  two  hundred 
pounds ;  and  in  addition  thereto  to  pay  to 
my  said  wife  so  long  as  she  shall  con- 
tinue my  widow  and  unmarried  one  an- 
nuity of  three  hundred  pounds,  by  equal 
quarterly  instalments,  commencing  from 
the  date  of  my  decease,  or  otherwise  in 
lieu  and  in  substitution  of  the  said  an- 
nuity at  the  option  of  my  said  wife,  if  she 
shall  prefer  it,  a  legacy  of  two  thousand 
pounds;  and  I  direct  that  the  provision 
hereby  made  for  my  said  wife  shall  be  in 
lieu  and  in  satisfaction  of  any  dower  or 
thirds  to  which  she  might  be  entitled  out 
of  my  said  estate.'' 

The  plaintiff  obtained  in  the  Probate, 
Divorce  and  Admiralty  Division  of  the 
High  Court  a  decree  declaring  the  mar- 
riage null  on  the  ground  of  the  impotency 
of  the  testator  Thomas  Boddington,  which 
was  made  absolute  on  the  5th  of  April, 
1881.  After  the  decree  had  been  made 
absolute  he  paid  the  plaintiff  a  sum  of 
6,000/.,  for  which  she  gave  a  receipt,  dated 
the  10th  of  April,  1881,  which  contained 
the  following  words :  "  I  have  this  day 
I'eceived  the  sum  of  six  thousand  pounds 
deposited  by  him,"  Thomas  Boddington,  **  as 
the  provision  to  be  made  for  me  consequent 
on  the  said  decree  being  made  absolute." 
Thomas  Boddington  died  in  July,  1881. 
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The  plaintiff  sued  as  Emily  Caroline  Bod- 
dington  (otherwise  Halpen)  to  obtain  pay- 
ment of  the  legacy  and  annuity  by  means 
of  an  administration  action,  the  defendants 
being  the  trustees  of  the  will. 

Cozens-Hardy,  Q.Cy  and  Finclif  for  the 
plaintiff. — There  could  be  no  question  that 
the  plaintiff  is  the  person  meant  in  the 
will,  and  a  mere  misdescription  of  her 
character  cannot  prevent  hor  taking  the 
benefits  intended  for  her.  The  only  pos- 
sible question  that  could  be  raised  was 
whether  the  annuity  fails  because  it  is 
given  **  so  long  as  she  shall  continue  my 
widow."  Those  words  ai'e  inapplicable  to 
the  altered  circumstances,  and  stand  on 
the  same  footing  as  a  mLsdesciiption ;  and 
the  will  must  bo  treated  as  if  they  were 
struck  out.  The  case  is  in  that  resi)ect  on 
all  fours  with  Jiishton  v.  Cobb  (1).  They 
referred  also  to  KenneU  v.  Abbott  (2) 
Scfhloss  V.  Stiebel  (3),  GUea  v.  Giles  (4)  and 
Wilkinson  v.  Joughin  (5).  In  any  event 
the  plaintiff  is  entitled  to  exorcise  her 
option  and  take  the  capital  sum  of  2,000^. 
in  lieu  of  the  annuity. 

Davey^  Q.C.y  and  Laivjworthy, — Both 
gifts  were  satisfied  by  the  gift  of  6,000^.  in 
the  testator's  lifetime. 

The  t<5stator  made  the  gifts  for  the  par- 
ticular purpose  of  providing  for  his  widow 
in  discharge  of  a  moral  duty,  and  that 
purpose  having  failed  the  gifts  failed  also — 
Pankhurst  v.  Howell  (6),  Monk  v.  Monk 
(7)  and  Debeze  v.  Mann  (8). 

As  to  the  annuity,  that  was  only  given 
so  long  as  the  plaintiff  should  be  the  widow 
of  the  testator — a  period  that  cannot  exist ; 
and  the  plaintiff  can  no  more  take  a  gift  in 
lieu  of  what  is  not  given  than  she  can  take 
what  is  not  given. 

CozenS'IIardyy  Q,C.,  in  reply. 

Fry,  J. — The  plaintiff  now  claims  the 
legacy  of  200Z.  There  is  no  doubt  about 
the  identity  of  the  person,  and  the  maxim 

(1)  5  Myl.  k  Cr.  145. 

(2)  4  Vcs.  802. 

(3)  6  Sim.  1. 

(4)  1  Keen,  685  ;  5  Law  J.  Rep.  Chanc.  4(5. 
(6)  35  Law  J.  Rep.  Chanc.  684 ;  Law  Rep.  2 

Eq.  319. 

(6)  Law  Rep.  6  Chanc.  136. 

(7)  1  Ball  &  B.  303. 

(8)  2  Bro.  C.C.  165. 


would  apply  Veritas  iiominia  toUU  grrorewi 
demonstratianis ;  and  she  is  prima  /aeie 
entitled  to  the  legacy  of  200L,  although 
described  as  the  testator's  wife,  which  ^ 
was  not  at  the  time  of  his  de^th.  Then  it 
is  said  that  in  the  present  case  the  Court 
can  see  that  the  legacy  was  given  for  a 
particular  purpose  and  intention — ^namdj, 
to  discharge  the  moral  obligation  which  a 
man  owes  to  his  wife ;  and  it  is  said  that 
the  particular  purpose  is  declared  by  the 
direction  **  that  the  provision  hereby  made 
for  my  said  wife  shall  be  in  lieu  ajid  Bati»- 
faction  of  any  dower  or  thirds  to  which 
she  might  be  entitled."  In  my  judgment 
that  is  not  a  declaration  of  any  particular 
purpose  for  which  the  legacy  is  given,  but 
is  only  a  direction  that  she  shall  take  no- 
thing but  the  legacy.  It  does  not  really 
add  to  the  expression  of  purpose  or  intent 

Then  it  is  further  urged  that  the  eflfoct 
of  an  instrument  signed  by  the  plaintiff  on 
the  10th  of  Apiil,  1881,  was  to  satisfy  the 
purpose  so  declared  by  the  will.  By  that 
instriunent  she  referred  to  certain  arrange- 
ments which  had  been  come  to  between 
the  solicitors  of  herself  and  her  then  or 
late  supposed  husband,  and  she  declared 
she  i*eceived  the  6,000/.  deposited  by  him 
as  a  provision  to  bo  made  for  her  conse- 
quent on  the  decree  being  made  absolute. 

Now  it  appears  to  me  that  the  paipoee 
which  a  husbtind  has  in  providing  for  a 
widow,  and  the  purpose  which  a  man  has 
who  has  been  declared  not  to  1)e  the  hn»- 
band  of  a  woman  by  reason  of  impotence 
in  making  a  provision  for  that  woman 
daring  his  lifetime,  are  very  different  pur- 
])osos,  and  it  is  impossible  to  say  that  the 
one  is  a  satisfaction  or  ademption  of  the 
other.  .  Fui-tlier  than  that,  it  is  to  be 
observed  that  the  cases  in  which  the 
j)ai-ticular  purpose  of  a  legacy  being  satis- ^ — ^ 
fied  during  the  lifetime  of  the  testator**^ 
prevents  the  legacy  from  taking  effect^:e4 
of  a  verv  restricted  character, 
principle  only  applies  to  cases  in  which  the 
Court  sees  that  the  legacy  is  given  for  that 
which  Lord  Justice  James  has  spoken 
as  a  particular  s|)ecific  purpose  in  the 
of  Pankhurst  v.  Howell  (6).  He  illuj 
t rates  that  in  this  way  :  he  says — "  as, 
instiince,  a  l^icy  given  to  imrchase 
advowson  for  a  son,  and  which  should 
adeemeil;  and  perhaps  it  would  be  more^ 
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correct  to  say  satisfied,  by  the  father  after- 
wards purchasing  the  advowson  for  him." 
And  the  very  case  of  Fankhurst  v.  Howell 
(6),  in  which  the  Lord  Justice  made  those 
observations,  shews  within  what  narrow 
limits  the  Court  has  confined  this  principle 
of  satisfaction.  There  the  testator  has 
given  the  sum  of  200^  to  pay  to  his  wife 
within  ten  days  after  his  decease.  The  Court 
conld  have  no  doubt  that  the  intention  was 
and  the  result  was  to  provide  her  with 
money  immediately  on  her  finding  herself 
a  widow.  The  testator  had  at  the  request 
of  his  wife  during  his  last  illness  given  to 
her  200L,  that  she  might  have  a  sum  of 
money  that  she  could  control  immediately 
cm  his  death  without  the  interference  of 
the  ezecators,  and  it  was  held  that  the  one 
did  not  satisfy  the  other.  I  think  that 
principle  does  not  apply.  I  think,  in  short, 
that  the  principle  which  does  apply  in  this 
case  is  that  which  is  stated  by  Lord  Cot- 
tenham  in  Riahton  v.  Cobb  (1),  where  he 
said  :  ''After  looking  through  all  the  cases 
upon  the  subject,  which  are  but  few  in 
number,  I  do  not  find  that  I  can  better 
define  what  circumstances  will  make  the 
legacy  void  than  by  adopting  the  words 
of  Lord  Alvanley  in  Kennell  v.  Abbott  (2), 
namely,  that  when  a  legacy  is  given  to  a 
person  under  a  particular  character  which 
he  has  falsely  assumed,  and  which  alone 
can  be  assumed  the  motive  of  the  bounty, 
the  law  will  not  permit  him  to  avail  him- 
self of  it,  and  therefore  he  cannot  demand 
his  legacy."  In  order  that  that  rule  may 
come  into  operation  there  must  be  two 
things :  there  must  be  the  false  assump- 
tion of  the  character  of  the  l^atee ;  and, 
secondly,  there  must  be  evidence  that  that 
false  diaracter  was  the  motive  of  the 
bounty,  and  the  evidence,  or  the  presump- 
tion or  inference,  that  it  was  the  object 
of  the  bounty.  In  tho  present  case  the 
first  element  is  entirely  wanting.  There 
was  no  false  assumption  by  this  lady  of 
the  character  of  wife.  Mr.  Boddington, 
the  testator,  had  gone  through  with  her 
the  ceremony  of  marriage.  There  was  no 
act  or  de&ult  on  her  part  which  rendered 
that  marriage  invalid,  and  the  result  and 
the  ground  of  the  decree  of  invalidity  was 
on  his  part  and  not  on  hers.  There  was 
not  that  fundamental  fact  on  which  such 

as  Kenndl  v,  Abbott  (2)  proceeded. 

yoL.52.— Chakc. 


I  hold,  therefore,  that  the  lady  is  entitled 
to  the  200/. 

Then  arises  this  question,  whether  she 
is  entitled  to  the  annuity  of  300Z.  given  to 
her  ''so  long  as  she  shall  continue  my 
widow  and  Unmarried"]  It  appears  to* 
me  on  principle  that  is  an  annuity  given 
to  a  person  for  a  period  which  never  can 
come  into  existence.  She  never  was  his 
widow,  and  therefore  never  can  remain  his 
widow  for  any  length  of  time.  On  principle, 
therefore,  I  ain  unable  to  see  how  an  an- 
nuity for  a  non- existing  period  can  possibly 
be  claimed. 

The  only  doubt  which  has  arisen  in  my 
mind  has  been  from  the  case  which  I  have 
referred  to  of  Rishton  v.  Cobb  (1).  There 
the  testator  gave  a  particular  sum  of 
2,000/.  upon  trust  to  invest  in  a  particular 
manner,  and  to  authorise  and  empower 
Lady  Fanny  Campbell  to  receive  the  divi- 
dends as  they  became  due  "  so  long  as  she 
shall  continue  single  and  unmarried,"  with 
a  gift  over,  or  rather  a  direction  that  it 
should  fall  into  the  residue  in  case  she 
sold,  assigned  or  disposed  of  such  divi- 
dends. The  Lord  Chancellor  came  to  the 
conclusion  that  she  was  absolutely  entitled 
to  that  annuity.  It  appears  to  me,  if  I 
rightly  follow,  although  I  am  not  sure  that 
I  do,  the  reasoning  of  the  Lord  Chancellor, 
that  he  proceed^  very  much  on  the 
grounds  of  the  appropriation  of  the  2,000/. 
and  the  direction  to  pay  the  dividends  of 
that  to  the  lady,  and  he  came  to  the  con- 
clusion that  that  was  an  unlimited  direc- 
tion, and  consequently  carried  with  it  a 
gift  of  the  whole  fund.  He  appears  to  me 
to  have  intended  to  distinguish  from  such 
a  case  as  that  the  present  case,  because  he 
has  said  this  is  difierent  from  a  gift  of 
dividends  during  widowhood.  I  repeat 
that  I  am  not  perfectly  clear  I  apprehend 
the  principle  on  which  the  Lord  Chancellor 
proceeded,  and  therefore  I  am  under  some 
apprehension  that  in  deciding  this  case  as  I 
do  I  may  decide  it  at  variance  with  the 
decision  of  the  Court  in  that  particular 
case.  But,  looking  at  the  whole  of  the 
cases,  I  think  the  principles  of  the  decision 
there  do  not  apply  to  the  present  case. 
The  Lord  Chancellor  intended  to  dis- 
tinguish that  case  from  one  like  the  present. 
I  think,  therefore,  on  principle  I  must 
hold   that    the  annuity  does  not    arise, 
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because  it  is  given  for  a  period  that  has  no 
existence. 

Then  arises  this  question,  whether  the 
plaintiff  can  take  in  lieu  and  in  substitu- 
tion for  that  annuity  the  legacy  of  2,000/.  % 
On  principle  it  appears  to  Ine  plain  that 
she  cannot.  She  can  only  take  it  in  lieu 
of  the  annuity ;  she  ain  only  t^ke  it  in 
substitution  of  the  annuity,  and  she  can 
only  take  it  if  she  prefers  it  to  the  aunuity 
— I  am  following  the  woitls  of  the  testa- 
tor— but  all  those  expressions  imply  the 
existence  of  the  annuity  as  a  thing  which 
she  can  take.  But  the  annuity,  I  hold,  is 
a  thing  which  she  cannot  take.  I  think, 
therefore,  if  she  cannot  t-ake  the  annuity 
she  can  take  nothing  in  lieu  of  it — nothing 
in  substitution  of  it — nothing  in  preference 
to  it.     The  gift  must  therefore  fail. 

The  plaintiff,  therefore,  succeeds  to  the 
extent  of  her  demand  for  200/.,  and  fails 
for  a  much  greater  portion.  I  shall,  thci*e- 
fore,  make  the  declaration  without  costs. 


Bolicitore— Sandilandp,  Humphry  &  Armstrong, 
for  plaintiflf;  Ward,  Mills  &  Co.,  for  defen- 
dants. 


Bacon,  V.C.     1 
1882.  \ 

Nov.  18,  25,  28.  J 


JERVIS  V.  LAWRENCE. 


Cliariiy — Mortmain — Bo  ml 8  secured  mi 
Rates — Pure  Personalty — 9  Geo.  2.  c.  36 
— Interest  in  Land, 

A  testator  bequeathed  ten  1 00/.  Norlaiul 
Estate  bonds  to  various  charitable  institU' 
lions.  These  bonds  were  secnritir^s  for 
money  raised  for  tJie  improvement  of  the 
Norland  Kstaie,  ami  by  tfie  Norland  Estate 
Act  {^  Vict,  c,  xxxiii,)  were  secured  by 
a  rate  cliarged  upon  and  lemuble  by  dis- 
tress, i/ necessary,  on  the  goods  antl  cJiatteU 
of  the  oumers  or  occupiers  on  tlie  estate  : — 
Held,  that  the  bonds  did  not  create  an  i^i- 
terest  affecting  the  land,  and  that  the  be- 
quest was  consequently  valid, 

Attree  V.  Hawe  (47  Law  J.  Rep.  Ohanc. 
863 ;  Law  Rep.  9  Ch.  D.  337)  and  In 
re  Harris;  Jacson  v.   The  Grovemors  of 


Queen  Anne's  Bounty  (49  Law  J.  Rep. 
Chanc.  687;  Law  Rep.  15  Ch.  D.  561) 

folio  ived  awl  considered. 

Petition. 

William  Henry  Soare,  by  his  will  dated 
the  9  th  of  August,  1861,  gave  and  be- 
queathed all  the  residue  of  his  penonal 
restate  to  trustees  for  the  benefit  of  the 
plaintiff  Clai'a  Bei'tlia  Jervis  for  life, 
and  after  her  decease  upon  trust  to  sell 
the  said  estate  and  divide  the  proceeds 
(Mjiuilly  among  the  six  charitable  iiutita- 
tions  thei'ein  named.  The  testator  died  in 
Juno,  1867,  and  his  will  was  duly  proTed. 
In  September,  1867,  the  plaintiff  oom- 
menced  an  action  for 'the  administratioii 
of  the  testator's  real  and  personal  estate^ 
in  wliich  it  was  certified  that  a  portion  of 
the  testator's  personal  estate  consisted  of 
1,000/.  due  on  ten  bonds  of  100^  each 
from  the  trustees  of  the  Norland  Estatey 
Kensington;  but  the  question  whether 
such  portion  of  the  estate  had  arisen  froiB 
or  was  connected  with  land  was  reserved. 

On  the  20th  of  September,  1882,  the 
pLiintiff  died.  These  bonds  were  created 
under  the  Norland  Estate  Act  (L.  &  P.  6 
Vict.  e.  33),  which  was  an  Act  "  for  the 
Jinprovement  of  the  Norland  Estate,  in 
tho  pimsh  of  St.  Mary  Abbot's,  Ken- 
si  nj^ton,  in  the  County  of  Middlesex,"  by 
which  the  management  of  all  the  streete 
and  ways  over  the  Norland  Estate  was 
vestcil  in  c(;rtain  commissioners,  who  were 
thei'eliy  em})owered  to  exercise  various 
powei's  for  the  improvement  of  the  estate^ 
and  to  raise  money  for  carrying  the  sevenl 
pui^poses  of  the  Act  into  execntion,  by 
levying  mtes  and  assessments  upon  the 
occupiers  or  owners  of  all  tenements  and 
hereditaments  within  the  limits  of  the 
Act ;  these  rates  were  recoverable  by 
distress,  if  necessary,  on  the  goods  and 
chattels  of  the  owners  or  occupiers  of  the 
estate.  Tho  commissioners  were  also 
authorised  to  borrow  money  at  interest  on 
the  credit  of  the  rates,  and,  for  securing 
repayment  thereof  with  interest,  mi^^ 
assign  over  the  said  rates  and  assessmentSi 
or  any  pai-t  thereof,  to  the  lender.  The 
mortgage  or  assignment  was  to  be  in  the 
form  given  in  the  schedule  to  the  Act^ 
The  i*ates  leviable  under  the  Norland 
Estate    Act   were   not   affected   by  the 
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Metropolis  Local  Management  Act,  1855. 
A  petition  was  now  presented,  by  one  of 
the  charities  interested,  for  division  and 
pajment  out  of  the  estate,  when  the 
validity  of  the  bequest  was  raised,  it  being 
alleged  on  behalf  of  the  next-of-kin  that 
the  bonds  created  an  interest  in  land,  and 
were  therefore  within  the  Mortmain  Act. 

MiUar^  Q,0.,  and  B.  B,  Rogers,  for  the 
petitioners. — These  bonds  are  secured  on 
rates  which  are  recoverable  by  distress  on 
the  goods  and  chattels  of  the  owners  or  occu- 
piers of  houses  on  the  estate,  and  therefore 
do  not  savour  of  realty.  Fincfi  v.  Squire 
(l)y  AahUm  v.  Lord  Langdale  (2)  and 
Tkcmtan  v.  Kempson  (3),  dedsions  which 
are  relied  on  by  the  next-of-kin,  have  been 
practically  overruled  by  AUree  v.  Ilaioe{i). 

The  following  authorities  are  also  in 
our  favour — Walker  v.  Milne  (5),  In  re 
MUekdCa  EHate  ;  Mitchell  v.  Moherly  (6), 
Gardner  v.  The  London^  Chatham  and 
Diner  Raikoay  (7)  and  In  re  Harris  ;  Ja4> 
9on  V.  The  Governors  of  Qtieen  Anm's 
Bimnty  (8). 

E,  Beaumoni,  Vaughan  Hawkins  and 
John  Sayer^  for  other  charities,  supported 
the  oontention  of  the  petitioners. 

Hemming y  Q.C.,  and  F.  W,  MaiUand, 
for  the  trustees,  on  behalf  of  the  next- 
of-kin. — ^In  Fifich  V.  Squire  (1)  the 
security  was  precisely  similar  to  these 
Norland  Estate  bonds,  and  on  the  question 

to  a  mori^gage  of  turnpike  tolls  being 
the  Mortmain  Act,  Ashton  v.  Lord 
Lanffdale  (2)  has  not  been  overruled 
or  even  touched  upon  by  any  of  the 
anthcHities  relied  on  by  the  petitioners. 
The  mere  dida  in  Attree  v.  ffawe  (4)  can- 
not be  taken  as  overruling  six  authorities 
which  have  governed  the  law  on  this  point 
for  ei^^iiy  years.  The  question  as  to  the 
jmisdiction  of  the  Appeal  Court  to  over- 

(1)  10  Ves.  40. 

(2)  4  De  Gex  ic  Sm.  402 ;  20  Law  J.  Rep. 
Chanc.  234. 

(8)  Kay,  692;  23  Law  J.  Rep.  Cbanc.  977. 
(4)  47  Law  J.  Rep.  Chanc.  863  ;  Law  Rep.  9 
Oh.  D.  337. 
(6)  II  Beav.  507;  18  Law  J.  Rep.  Chanc.  288. 

(6)  Law  Rep.  6  Ch.  D.  655. 

(7)  36  Law  J.  Rep.  Cbanc.  323 ;  Law  Rep.  2 
Ouuie.201. 

(8)  49  Law  J.  Sep.  Chanc.  687 ;  Law  Rep.  15 
Ch.  D.  661. 


rule  long-standing  authorities  was  con- 
sidered in  Heniy  v.  Wrey  (9),  Jarmain  v. 
Chalterton  (10)  and  JVheeldon  v.  Burrows 
(11).  We  also  rely  on  Knapp  v.  Williams 
(12),  Howse  V.  Chapman  (13),  The  King 
V.  Bates  (14)  and  The  King  v.  Winstanley 
(15),  which  ai*e  not  overruled,  and  which 
have  settled  for  years  that  securities  similar 
to  those  in  the  present  case  were  within 
the  Mortmain  Act. 
Millar f  Q.G.,  replied. 

Bacon,  V.C. — No  doubt  this  case  raises 
a  very  nice  point.  I  will  consider  the  case 
first  without  reference  to  the  authorities, 
which  of  course  I  will  not  neglect  to  refer 
to  before  I  part  with  the  case.  Is  this  a 
charge  or  incumbrance  affecting  the  land  1 
The  right  to  levy  rates  is  conferred  by  the 
Norland  Estate  Act,  by  which  authority 
is  given  to  levy  a  rate  upon  the  occupiers 
or  owners  of  this  land  for  the  purpose, 
and  for  the  purpose  only,  of  reimbursing 
the  expenditure  permitted  by  the  Act,  by , 
which  the  value  of  the  property  was  to  be 
increased.  Now,  what  are  the  means  of 
enforcing  that  contribution  from  the 
owners  and  occupiers  in  the  shape  of 
rates  to  be  made  1  Either  by  bringing  an 
action  against  an  owner  or  occupier  who 
refuses  or  neglects  to  pay,  or  by  issuing  a 
distress-warrant  to  levy  upon  his  goods 
and  chattels  for  the  amount  demanded. 
How  does  that  affect  the  land  )  Not  in 
the  slightest  degree.  The  land  cannot  be 
sold  by  the  incumbrancers — if  the  com- 
missioners can  be  called  incumbrancers — 
and  they  cannot  affect  it  or  touch  it. 
The  land  remains  as  it  was — easily  alien- 
able by  the  owner,  and  is  not  affected  in 
the  slightest  degree ;  and  even  if  I  were 
satisfied  (and  I  am  not)  that  the  im- 
position of  this  rate  diminished  the  value 
of  the  land,  that  would  not  affect  the  case 
in  the  slightest  degree.  The  policy  of  the 
law  being  plain  on  tho  Mortmain  Act  (9 

(9)  61  Law  J.  Rep.  Chanc.  422 ;  Law  Rep.  21 
Ch.  D.  332. 

(10)  51  Law  J.  Rep.  Chanc.  471 ;  Law  Rep. 
20  Ch.  D.  493. 

(11)  48  Law  J.  Rep.  Chanc.  863,  869;  Law 
Rep.  12  Ch.  D.  31.  64. 

(12)  4  Ves.  429». 

(13)  4  Ves.  642,  560. 

(14)  3  Price,  341. 

(15)  8  Price,  180,  189. 
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Geo.  2.  c.  36))  and  the  matter  in  substance 
being  that  the  commissioners,  who  then 
made  a  rate,  have  a  right  to  oompel  pay- 
ment of  it  by  distress  on  the  goods  and 
chattels  of  the  owner,  I  ask  again,  Where 
is  there  an  interest  in  the  land]     It  is 
impossible  that  it  can  be  said  that  the 
land  is  burdened  in  the  slightest  degree, 
or  even,  if  it  is  burdened,  that  the  persons 
who  claim  the  benefit  have  a  right  to 
touch  the  land  for  the  purpose.     I  have 
been  referred  to  a  series  of  decisions,  be- 
ginning with  the  case  of  Finch  v.  Squire 
(I),  as  establishing  that  a  charge,  similar 
in  its  nature  (as  indeed  it  is  very  similar 
in  its  nature)  to  that  which  has  been  im- 
posed  by   the  commissioners   under  this 
Act  of  Parliament,  has  been  held  to  con- 
fer on  them  an  interest  in  the  land  which 
by    law   would   pass    to  the  mortgagee. 
Now   the  case  so  often  quoted  was  no 
doubt  before  the  Court  when  Aahton  v. 
Lord  LangdaU  (2)  and  Walker  v.  Milne 
'  (5)  were  discussed.     In  Walker  v.  Milne 
(5)  the  decision  is  plainly  and  directly 
contrary  to  the  notion  that  the  tolls  were 
an  interest  in  the  land.     Ashion  v.  Lord 
Langdale  (2)  as  clearly  decides  that  they 
are  an  interest  in  the  land  and  within  the 
Mortmain  Act.     That  conflict  of  authori- 
ties came  before   the    Court    upon    two 
recent  occasions  in  the  cases  which  have 
been  referred  to.     The  Court  did  not  hesi- 
tate to  prefer  the  decision  of  Lord  Lang- 
dale  in    Walker  v.   Milne   (5),  which  is 
directly  at  variance  with  Finch  v.  Squire 
(1) ;  and  if  it  stood  there  only  I  should  be 
bound  to  hold  that  Finch  v.  Squire  (1) 
was  no  longer  the  authority  which  before 
it  had  appeared  to  be,  because  a  Court  of 
competent  jurisdiction  had   overruled  it. 
But  the  matter  does  not  rest  there  at  all, 
for  on  the  two   recent  occasions  which 
have  been  referred  to  in  the  argument 
before  me,  those  cases  and  all  the  other 
cases  came  before  the  Judges,  and  were 
then  the  subject  of  a  very  elaborate  and 
well-considered  judgment.     In   AUree  v. 
llatoe  (4)  it  was  not  the  judgment  of  Lord 
Justice  James  alone,  but  the  judgment  of 
all  the  Judges  who  had  heard  the  appeal ; 
and  the  first  thing  the  Court  docs  is  to 
point  out  what  is  the  effect  and  extent, 
and,  incidentally,  -the  policy  of  the  Moit- 
main  Act.     I  will  not  read  again  what 


has  been  read  to  me  more  than  onoe  by 
the  learned  counsel  on  both  mdeB ;  but  in 
the  case  of  Atiree  v.  Hatoe  (4)  the  Act  is 
clearly  and  distinctly  eonsideo^.     Their 
Lordships  say,  '^  There  is  nothing  really 
in  the  Act  which  has  so  far  gone,  or  at  all 
gone,  beyond  its  recited  object  as  to  pre- 
clude the  application  of  the  role  of  constmo- 
tion,  the  rule  of  common  sense,  that  you  are 
to  construe  the  enacting  part  by  the  li^^t 
of  the  recital  of  its  object."     That  is  a  prin- 
ciple of  construction  which  I  suppose  no 
one  would  question  the  propriety  of.     The 
scope  and  object  being  to  prevent  anin» 
vasion  of  the  general  law  of  mortmain,  it 
is  prevented  by  the  terms  of  the  enact- 
ment, and  in  no  other  way ;  and  when  I 
find,  as  I  do,  in  a  note  to  the  case  of 
Corhyn  v.  French  (16),  this  expression  l^ 
the  tlien  Lord  Chancellor,  in  the  cane  df 
Knapp  V.  Williams  (1 2) — **  Consider  what 
the  point  of  law  is  from  the  nature  of  the 
interest.     It  is  not  at  all  within  the  mis- 
chief;    but  the  consequences  would  open 
a  much  larger  field  for  charitable  dona- 
tions"— it  excites  my  siuprise,  as  I  am 
reminded  it  did  on  a  fon9er    occasion. 
That  hi  not  a  decision  at  all.     It  is  legis- 
lation.    *^  It  is  not  within  the  mischief  of 
the  Act  of  Parliament."     What  right  has 
the  Court  to  contemplate  its  opening  a 
field  for  wider  testamentary  dispositions  1 
I  believe  that  there  is  a  fault  that  has 
been  committed  in  a  great  many  of  these 
cases.     The  Court  has  seen  that  it  was 
the  object  of  the  law  to  curb  and  restrict 
the  powers  of  testators,  and  if  they  found 
something  not  within  the  mischi^  of  the 
Legislature,  that  decision  might  be  applied 
and  extended  so  as  to  cover  it.     That^  in 
my  opinion,  is  not  the  law,  and  it  is  that 
which  I  should  not  follow,  however  vene- 
rable the  authority  may  be  by  whom  it 
was  enunciated;   but  I  find  that  in  the 
two  cases  I   have  mentioned,   the  judg- 
ments of  Vice-Chancellor  Knight-Bruce 
in  Aahlon  v.  Lord  Jjongdale  (2)  and  Lord 
Ltmgdale  in  Walker  v .  Milne  (5)  are  di- 
rectly at  variance  on  this  vital  point,  and 
I  find  that  the  judgment  of  Ix)rd  Lang- 
dale  is  to  be  preferred  to  that  of  Vioe-Chan- 
cellor  Knight-Bruce.   It  is  impossible  that 
Finch  V.  Squire  (1)  and  Lord  Langdale's 

(16)  4  Ves.  418. 
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jadgment  can  both  subsist.    It  is  impos- 
sible that  both   of  them  can  be    right. 
Those  cases  were    before  the    Court   in 
AUree  v.  Hawe  (4),  and  were  well  con- 
sidered at  the  time,  and  their  Lordships 
said,  ''  It  is  impossible  not  to  prefer  the 
decision  of  Loid  Langdale  in  Walker  v. 
MUne  (5)  to  the  decision  of  Yice-Chan- 
oellor  Knight-Bruce  in  AahUm  v.   Lord 
Langdale"*  (2).      I    consider,    therefore, 
that  this  case  is  covered  by  the  decision 
in  Attree  v.  Hawe  (4).    Whatever  respect, 
therefore,  I  may  be  willing  to  pay  to  the 
earlier  decisions  (and  I  am  willing  to  pay 
unbounded  respect  to  them),  I  cannot  pos- 
sibly, in  the  face  of  the  later  decision, 
bold  to  them  and  disregard  what  has  been 
decided  almost  the  other  day,  and  decided, 
not  lightly,  but  after  long  argument,  and 
after  due  deliberation    (and  it  was  ex- 
pressed not  viva  voce  but  in  a  written 
jadgment,  written  with  the  sanction  of 
the  four  learned  Judges  who  heard  the 
case  argued  before  them)  on  the  ground 
there  stated.     By  no  twisting  of  words,  or 
any  contrivance  of  construction,  can  it 
be  said  that  the  owners  of  these  rates 
bave  any  interest  whatever  in  the  land. 
They  have  a  power  of  distress  at  the  most. 
If  a  receiver  were  appointed  (and  under 
cxirtain  circumstances  the  Act  provides  for 
the  appointment  of  a  receiver),  the  re- 
ceiver could  only  do  that  which  the  Act 
authorises.    A  man  who  has  a  power  of 
distress  has  no  interest  in  the  land.    A 
landlord  or  lessor  while  the  lease  subsists 
bas  no  interest  in  the  land,  but  he  has  a 
right  to  go  by  common  law,  under  the 
Act  relating  to  distress  of  William  and 
Mary  (2  WilL  k  M.  c.  5),  on  to  the  land, 
and  then    and    there    to  take   all  such 
chattels  as  can  be  properly  a  subject  of 
distress.    What  interest  in  the  land  has 
bel    The  object  of  the  old  law  of  mort- 
main is  to  prevent  the  inalienability  of 
bmd.    How    does    the  right    which  the 
commissioners,  or  their  assignee  or  mort- 
gagee, get,  to  levy  by  distress  on  movable 
chattels,  give  any  interest  in  the  land  1 
If  it  did,  it  would  be,  in   my   opinion, 
opposed  to  the  decision  in  the  last  case  I 
have  referred  to.   There  is  also  the  case  of 
In  re  Harris  ]  Jacson  v.   The  Governors 
of  Queen  Annexe  Bounty  (8),  in  which  the 
Master  of  the  Bolls,  in  the  most  explicit 


terms,  he  having  been  a  party  to  the 
judgment  which  I  have  just  read  in  Attree 
v.  Hawe  (4),  says,  "  I  think  that,  looking 
at  the  decision  in  Attree  v.  Hawe  (4),  it 
is  impossible  now  to  say  that  these  bonds 
are  not  pure  personal  estate.     It  appears 
to  me  that  Attree  v.  Hawe   (4)   decides 
that,  in  order  to  create  an  intei^sst  in  land, 
the  land  must  be  affected  directly."    I  am 
sure   that  nobody  would  expect,  in  the 
present  state  of  the  law,  and  as  it  is  in 
the  present  day  administered,  that  I  should 
decide  directly  contrary  to  the  words  which 
I  find  in  these   two  recent  authorities, 
which  are  deliberate  and  well  considered 
decisions.     It  is  true  it  must  be  observed 
that  the  case  of  In  re  Harris  (8)  before 
the  Master  of  the  Bolls  was  very  different 
from    the  case  before    me.      There    the 
Master  of  the  Bolls  found  his  way  to 
decide  the  case  upon  the  facts  before  him, 
without  any  more  direct  reference  than 
that  I  have  mentioned  to  the  Statute  of 
Mortmain.    The  Master  of  the  Bolls  ob- 
serves, "  The  Vice-Chancellor  there  sajrs, 
'  It  is  said  that  these  mortgages  are  by 
assignment  of  the  rates  when  collected, 
and  that  the  commissioners  are  the  per- 
sons to  collect  them,  and  must  be  taken 
to  have  them  in  their  hands  in  the  shape 
of  money  at  the  time  of  the  mortgage, 
and  thus  the  mortgagee  cannot  have  an 
interest  in  property  in  the  nature  of  a 
charge  affecting  the  land  itself,  but  only 
.  affecting  the  money  so  in  the  hands  of  the 
commissioners ; '  but  I  do  not  think  that 
view  to  be  correct."    The  Master  of  the 
Bolls  bad  to  deal  with  the  case  in  which 
the  claim  was  only  against  a  person  who 
had  the  money,  or  the  means  of  getting 
it  into  his  bands,  and  availed  himself  of  it. 
He  says,  "  Then  the  Vice-Chancellor  goes 
into  a  train  of  reasoning  which  shews  that 
if  he  had  thought  that  view  to*  be  correct 
he  would  have  decided  the  other  way." 
The  Master  of  the  Bolls  held  that  mode  of 
stating  the  reasoning  to  be  according  to 
the  true  facts  of  the  case,  and  upon  that 
his  decision  is  based.     Having  said  that  in 
the  face  of  Attree  v.  Hawe  (4)  the  former 
authorities  cannot  be  maintained,  and  that 
it  was  not  a  case  of  a  gift  of  pure  per- 
sonalty, the  Master  of  the  Bolls  goes  on  : 
"  Now,  assuming  that  the  case  of  Attree 
y.  Hatjoe  (4)  went  a  step  further,  I  must 
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say  that  it  appears  to  me  that  that  case, 
overruling  as  it  did  Ashton  v.  Lord  Lang- 
dale  (2),  would,  upon  the  same  principle, 
overrule  Finely  v.  Squire  (1),"  which  seems 
to  me  to  be  irresistible.  The  two  cases 
cannot  stand  together.  The  more  recent 
decision  must  prevail.  It  is  utterly  im- 
possible to  reconcile  them.  It  is  wholly 
impossible  to  doubt  that  the  four  Judges 
meant  what  they  said  in  the  case  of  AUree 
V.  Ilaioe  (4).  The  Master  of  the  Eolls 
says,  **  But  it  is  not  necessary  for  me  to 
go  so  far  08  that,  because  the  doctrine  of 
Finch  V.  Squire  (1)  was  that,  inasmuch  as 
the  rates  wore  chai'geable  in  resi)ect  of 
the  ownership  of  the  land,  and  could  be 
levied  by  distress,  they  were  like  rent. 
But  of  course  that  docs  not  apply  to  the 
case  before  mo,  where,  however  remotely, 
the  persons  who  are  ultimately  responsible 
are  so  in  respect  of  the  land.  The  jMirties 
who  charge  the  rates  never  can  i-ecover 
anything  in  resi)ect  of  the  land."  In 
that  respect,  that  case  and  the  present  are 
one.  They  Imve  nothing  whatever  to  do 
with  the  land;  they  can  only  call  upon 
the  person  to  pay.  I  am  of  opinion,  there- 
fore, having  paid  all  possible  attention  to 
Mr.  Hemming's  argument  and  to  the 
authorities  on  which  he  relies,  that  this 
case  is  clearly  not  within  the  Mortmain 
Act ;  and,  if  it  is  not  within  the  statutory 
enactment  of  the  Act,  there  is  no  reason 
whatever  why  the  gift  of  the  testator 
should  not  prevail,  or  why  it  should  not 
be  treated,  as  the  Master  of  the  Rolls 
says  in  the  case  I  have  referred  to,  as  pure 
personalty. 


Solicitors — Clayton,  Sons  k  Fargus,  for  the  trus- 
tees of  the  will  and  the  petitioners  ;  Palmer, 
Eland  &  Nettlcship ;  Fladgate,  Smith  k  Flad- 
gate ;  Hyde,  Tandy  k  Mahon ;  and  Taylor, 
Hoarc  k  Taylor,  for  the  various  charities  sup- 
porting the  petition. 


Fry,  J.     "1 
1883.        } 
Jan.  25,  26.  J 


In  re  cowdell. 


Practice  —  Attomeya  Act  (6  <£r  7  TicL 
c.  73),  8.  SS— Costs—Solicitor  and  CUeni 
— Parti/  and  Party  —  Taxation  —  ThMi 
Party. 

A  person  liable  to  pay  costs  cu  beiwem 
party  and  party  is  not  entitled  to  a  r^tr- 
cnce  for  taxation  under  the  third  pari^ 
clause  (section   38)  of  the  Attomeyi  Aet^ 

1843. 

This  was  a  motion  on  the  part  of  Mr. 
Cowdell,  a  solicitor,  to  set  aside  an  order 
of  course  that  had  been  obtained  by  the 
Clay  Lane  Local  Board  (DerbyBhire)  fixr 
taxation  of  a  bill  of  costs,  in  respect  of  aa 
award  in  which  he  acted  as  Bolicitor  for 
Maiy  Fox  Wilson  and  Rania  Wilson,  the 
representatives  of  William  Henry  Wilson 
(deceased).  The  awaixl  was  made  by  an 
umpire,  under  the  Public  Health  Act,  1875, 
in  respect  of  damage  to  property  oocaaioned 
by  works  of  the  board,  and  the  umpire 
awarded  that  the  local  board  should  pay, 
ns  well  as  damages,  the  costs  of  the  <^po- 
site  parties.  The  reference  for  ti^yn-tiffn 
was  obtained  on  petition  of  the  local  board 
for  an  order  of  course,  which  recited  that 
"  the  said  solicitor  had  delivered  unto  the 
petitioners  his  bill  of  fees  and  disbime- 
ments,  which  the  petitioners  were  liable 
to  pay." 

Dankl  Jones,  for  the  motion. — ^The  local 
]x)ard  are  liable  only  to  pay  "  party  and 
party  "  costs.  Section  38  of  the  AttomejB 
Act  only  enables  a  third  party  to  obtain  a 
reference  for  taxation  where  he  is  liable  to 
pay  the  same  costs  as  the  solicitor's  client 
is  liable  for;  and  so  it  was  held  by  the 
IVLister  of  the  Rolls  in  In  re  Grundy  (1), 
notwithstanding  the  earlier  case  of  In  re 
Hartky  (2).  The  proper  mode  <^  getting 
the  costs  which  the  local  board  are  liable 
to  pay  determined  by  taxation  is  to  make 
the  award  a  i*ule  of  Court,  and  then  tbe 
costs  can  be  brought  before  tiie  Taxing 
Master. 

Farwell,  coiitra, — ^The  local  board   are 

(1)  50  Law  J.  Rop.  Chanc.  467 ;  Law  Bep.  17 
Ch.  D.  108. 

(2)  30  Beav.  620. 
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no  doubt  stricilj  liable  only  to  pay  party 
and  party  costs ;  but  they  may  waive  their 
right  to  pay  on  the  lower  scale,  and  then 
obtain  the  common  order  as  third  parties 
— In  re  HartUy  (2).  A  mortgagor  is  en- 
titled to  have  his  mortgagee's  bill  of  costs 
taxed  under  this  section — Balme  v.  Paver 
(3),  Yvncmt  v.  Vmn&r  (4),  In  re  Wells  (5), 
in  re  Leee  (6)  and  In  re  Carew  (7) — ^though 
his  costs  are  party  and  party  costs. 

Daniel  Jones,  in  reply. — Section  38  of 
the  Attorneys  Act  imposes  a  liability  on  the 
solicitor  to  pay  costs  if  one-sixth  is  taxed 
off  the  billy  and,  without  words  to  bring 
the  case  within  the  section,  such  liability 
cannot  be  put  on  the  solicitor. 

Fry,  J.  (on  Jan.  26,  after  stating  the 
facts),  said, — The  question  is  simply  one  of 
the  regularity  or  irregularity  of  the  order. 
It  appears  to  me  that  question  must  be 
answered  by  reference  to  the  Act.  The  37th 
section  clearly -deals  with  taxation  as  be- 
tween solicitor  and  client.  The  37th  sec- 
tion provides  that  no  solicitor  shall  sue 
for  his  oosts  till  he  shall  have  delivered  a 
bill  of  costs — that  of  course  being  between 
solicitor  and  client.  Then  it  provides  for 
reference  and  taxation  of  such  bill  of  costs. 
That  means  between  solicitor  and  client. 
The  section  then  goes  on  to  provide  that 
tbe  costs  of  taxation  shall  follow  the  event 
in  this  manner  :  **  If  such  bill  when  taxed 
be  less  by  a  sixth  part  than  the  bill  de- 
livered, then  such  solicitor  shall  pay  such 
costs."  The  clause,  therefore,  taxes  the 
costs  of  the  solicitor  in  the  manner  most 
beneficial  to  him.  At  the  same  time  it 
imposes  on  the  solicitor  a  statutory  obliga- 
tion to  pay  the  costs  of  taxation  if  one- 
sixth  is  struck  off  the  bill.  The  clause  is, 
therefore,  partly  beneficial  and  partly  ad- 
verse to  the  solicitor.  Then  section  38 
proTides  ''that  where  any  person  not 
chaigeable  with  any  such  bill  within  the 
meaning  of  the  provisions  hereinbefore 
contained,  shall  be  liable  to  pay  or  shall 
bare' paid  such  bill,''  he  may  obtain  a  refer- 
ence for  taxation.  Now  it  ia  plain  that 
^snch  Inll"  means  a  bill  as  between  solicitor 

(3)  Jacob,  304. 
(4)r  1  Myl.  &  K.  212. 

(5)  8Beav.  416. 

(6)  6  Beav.  410 ;  13  Law  J.  Hep.  Chanc.  151. 

(7)  8  Beav.  150. 


and  client;  it  refers  back  to  the  bill  of 
costs  referred  to  in  the  prior  section,  which, 
as  I  have  already  pointed  out,  is  between 
solicitor  and  client.  The  local  board  have 
obtained  an  order  of  course,  which  was 
made  on  a  suggestion  that  the  local  board 
were  liable  to  pay  the  same  costs  as  Mary 
F.  Wilson  and  Eania  Wilson  were  liable 
to  pay.  Now,  is  that  suggestion  true  ?  In 
my  view  it  is  not.  The  bill  sent  by  Mr. 
Cowdell  was  one  which  his  clients  were 
liable  to  pay,  not  the  bill  which  the  local 
board  are  liable  to  pay.  That  bill  must 
be  either  a  different  bill  or  a  portion  only 
of  the  larger  bill  his  clients  are  liable  for. 
It  is  not,  therefore,  true  to  say  that  the 
local  board  are  liable  to  pay  that  bill  of 
costs.  Then  it  is  suggested  that,  although 
it  is  not  true  that  they  were  originally 
bound,  the  local  board  may  elect  to  pay  on 
the  h^her  scale,  and  may  by  that  means 
obtain  the  benefit  of  taxation  under  this 
clause  of  the  Act.  It  is  conceivable  that 
that  might  be  so  if  the  effect  of  the  Act 
were  merely  to  give  a  benefit  to  the  soli- 
citor ;  but  the  effect  of  the  Act  is  also  to 
cast  a  burden  on  his  hackf  because  it  im- 
poses on  him  a  liability  tx>  pay  costs  in  a 
certain  event.  It  appears  to  me,  therefore, 
that  the  order  was  irregular;  an  order 
which,  as  a  matter  of  course,  goes  on  tb 
direct  "  that  if  such  bill  when  taxed  be 
less  by  a  sixth  part  than  the  said  bill 
as  delivered,  the  said  Master  do  tax  the 
petitioners  their  costs  of  such  reference," 
a  direction  which  the  board  had  no  right 
to  obtain  against  the  solicitor.  I  hold, 
therefore,  that  tbe  order  was  irregular,  and 
the  same  must  be  set  aside  with  costs. 

I  have  only  to  add  that  the  result  I 
have  ari'ived  at  from  the  consideration  of 
the  statute  is  in  exact  accordance  with  the 
decision  of  the  Master  of  the  Rolls  in  In  re 
Grundy  (1). 


Solicitors — Grundy,  Izod  k  Grundy,  for  appli- 
cant ;  G.  A.  Holmes,  agent  for  Busby  k  «on, 
Chesterfield,  for  respondents. 
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STANLEY   V,  GRUNDY. 


Mortga-ge — Attornment  hy  Mortgagor — 
Mortgagee  in  Possession — Foreclosure, 

A  mortgagor  attorned  tenant  to  a  first 
mortgagee  a>t  a  yearly  rent  equal  to  the 
amount  of  interest,  Tlie  first  mortgagee 
took  no  proceedings  under  the  attornment 
clause.  In  a  foreclosure  action  against  a 
second  mortgagee,  —  Held,  that  t1^  first 
mortgagee  was  not  to  he  treated  as  mort- 
gagee in  possession. 

This  was  a  foroclosuro  action. 

In  1866  E.  Coi'bett  moi-tgaged  certidn 
freehold  property  to  Kidd,  and  attorneil 
tenant  to  Kidd  at  a  yearly  rent  equal  to 
the  amount  of  the  interest.  By  an  iu den- 
ture, dated  the  13th  of  Octol>er,  1869,  and 
made  between  Kidd  of  the  first  pjirt., 
Corbett  of  tlie  second  part  and  J.  Ker- 
shaw of  the  thii-d  part,  the  mortgage  was 
transferred  to  J.  Kershaw,  and  the  amount 
of  the  interest  lx?ing  altered,  a  new  attorn- 
ment clause  was  entered  into,  so  as  to 
make  the  yearly  rent  equal  to  the  amount 
of  the  interest.  The  clause  was  in  the 
following  terms  :  *•'  And  this  indenture 
also  witnc»seth  that  for  the  consideration 
aforesaid  the  said  E.  Corbett  doth  hereby 
attorn  and  become  tenant  from  year  to 
year  to  the  said  J.  Kershaw,  his  heira 
and  assigns,  for  and  in  respect  of  all  and 
singular  the  hereditaments  and  premises 
hereby  granted  and  now  occupied  by  him 
the  said  E.  Corbett,  at  the  yearly  rent  of 
80^.,  clear  of  all  deductions,  to  be  paid  by 
equal  half-yearly  payments  on  the  13th 
day  of  April  and  1 3th  day  of  October ; 
the  first  half-yearly  payment  to  l)e  made 
on  the  13th  day  of  April  next.  Provided 
always,  and  it  is  hereby  agrec<l  and  de- 
clared, that  it  shall  be  lawful  for  the  said 
J.  Kershaw,  his  heii-s  and  assigns,  at  any 
time,  without  any  previous  notice  of  his 
or  their  intention  so  to  do,  to  enter  upon 
and  take  possos.sion  of  the  said  heredita- 
ments and  premises  whereof  the  said  E. 
Corbett  hath  attorned  tenant  as  aforesaid, 
and  to  determine  the  said  tenancy  a'eated 
by  the  aforesaid  attornment." 

By  an  indenture,  djited  the  30th  of  Au- 


gust, 1881,  this  mortgage  was  duly  trasff- 
ferred  to  the  plaintifis. 

This  action  was  brought  by  the  plain- 
tiffs against  Grundy,  who  was  seoond 
mortgagee,  and  Corbett.  Corbett  did  not 
appear. 

The  defendant  Grundy,  by  his  statement 
of  defence,  submitted  that  the  acooonts 
as  against  him  ought  to  be  taken  on  tiie 
footing  of  the  plaintiffs  and  their  prede- 
cessors in  title  having  been  mortgagees  in 
possession,  and  as  such  chaigeable  with 
the  rent  i-cscrved  by  the  aforesaid  attorn- 
ment clause. 

The  plaintiffs  and  their  predecessors  in 
title  had  never  entered  or  taJcen  any  pro- 
ceedings \mder  the  attornment  clausea 

Millar,  Q,C.,  and  A,  Bailey,  for  the 
plaintiffs. 

Ingle  Joyce,  for  the  defendant  Gmndy. 

The  case  was  heard  in  the  absence  of 
the  defendant's  counsel ;  but  the  attenticm 
of  the  Court  was  called  to  the  following 
cases  :  In  re  The  Stockton  Iron  Furnace 
ComjHiny  (1),  IJx,  parte  Jackson;  in  r« 
Bowe^  (2),  Ex  parte  Punnett;  in  re  KU- 
ctiin  (3)  and  Ex  parte  Harrison;  in  re 
Betts  (4). 

Bacon,  V.C.  —  No  case  has  been  re- 
ferreil  to  in  which  it  has  been  decided 
that  the  effect  of  the  attornment  claoae 
without  more  is  to  turn  the  mortgagee 
into  a  mortgagee  in  possession ;  and  I 
should  be  very  much  surprised  if  any  such 
case  had  l)een  decided.  The  clause  ia  a 
mode  of  secunng  his  interest  to  the  mort- 
gagee ;  but  he  is  not  obliged  to  resort  to 
it.  There  is  a  covenant  to  pay  interest 
as  well.  There  must  be  two  parties  to 
the  transaction.  The  mortgagee  moat 
take  advantage  of  the  attornment  dauae 
before  he  can  be  said  to  go  into  possession. 
I  am  not  going  to  be  the  first  to  decide 
that  every  mortgagee  who  has  an  attorn- 
ment clause  in  his  deed  is  thereupon  to  be 

(1 )  48  Law  J.  Rep.  Chanc.  417 ;  Law  Bep.  10 
Ch.  1).  335. 

(2)  Law  Hep.  14  Ch.  D.  725. 

(3)  50  Law  J.  Rep.  Chanc.  212;  Law  Rep.  16 
Ch.  I).  22G. 

(4)  50  I^w  J.  Rep.  Chanc.  832 ;  Law  Rep.  18 
Ch.  1).  127. 
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treated  us  a  mortgagee  in  possession  with- 
out anything  more  being  done.  I  there- 
fore make  the  ordinary  foreclosure  decree. 

Solidtora — Chester,  Mayhew,  Broome  &  Grif- 
fithes,  agents  for  Bullocks  ic  Worthington, 
Manchester,  for  plamtiffs ;  Grundy,  Kershaw, 
Saxon  Sc  Samson,  agents  for  Grundy  Sc  Ker- 
shaw, Manchester,  for  defendant  Grundy. 
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[IN  THB  COURT  OF  APPEAL.] 

JebSEL,  Al.rt.  '\ 

COITON,  L.  J.  I 

BOWEN    L  J     V®^**^^^^  ^'  TH^  METROPOLI- 
1882  I       '^^^  BOARD  OF  WORKS. 

Nov.  22,24.  J 

Special  Ad — Lands  Clauses  Act,  1845, 
#.  IS-^andiiions  Precedent—*'  Taker 

By  the  Metropolitan  Street  Improve- 
menu  Act^  1877,  incorporating  the  Lands 
Clauses  Aet^  the  Board  of  Works  were  em- 
powered to  **  enter  upofi,  take,  use  and 
hold  **  lands  specified  in  the  deposited 
plans.  Bisection  33  it  was  provided  that 
before  the  Board  should,  without  certain 
eonstnis^  *' take  for  the  purposes  of  the 
Act "  more  than  fifteen  Iwuses  in  one  parish 
occupied  wholly  or  partially  by  persons  of 
ike  labouring  classes,  they  should  satisfy 
one  of  the  Secretaries  of  State  tliat  thei/  had 
prodded  accommodation  elsewhere  for  the 
oame  number  of  persons  as  had  occupied 
ike  houses  to  he  taken. 

The  Board,  without  obtaining  the  re- 
quieite  consent,  and  before  providing  such 
accommodation,  served  the  plaintiff  with 
noiioe  to  treat  for  the  purchase  of  more 
ihan  fifteen  houses  of  his,  occupied  by  the 
labouring  classes,  and  also  served  notice  of 
ikeir  intention  to  summon  a  jury.  The 
plaint^  thereupon  claimed  an  injunction 
to  restrain  the  Board  from  proceeding  with 
their  notices  until  they  had  complied  with 
the  conditions : — 

Held,  by  Ohittt,  J.,  that  the  word 
**iake*'  used  in  section  33  included  pur- 
chasing and  acquiring  a  title  to,  and  was 
not  to  be  confined  to  taking  possession. 

Held  (on  appeal),  by  Jessel,  M.R.,  and 
Vol.  62.— Chamc. 


BowEN,  L.J.  (dissentienie  Cotton,  L.J.), 
that  the  land  in  question  was  land  which 
the  Board  were  authorised  to  jmrchase  or 
take  within  section  IS  of  the  Lands  Clauses 
Act,  1845,  and  that  the  conditions  in  sec- 
tion 33,  being  sfich  as  the  Board  were  able 
and  could  be  compelled  to  perform,  did  not 
prohibit  the  Board  from  proceeding  with 
all  necessary  steps  preliminary  to  acquiring 
a  title,  and  that  they  were  therefore  entitled 
to  serve  a  notice  to  treat  and  summon  a 

j^ry 

BowEN,  L.  J.—  The  word  "  take  "  covld 

not  be  confined  to  the  mere  taking  posses- 
sion of. 

This  was  an  appeal  by  the  defendants 
from  a  judgment  of  Chitty,  J.,  granting  an 
injunction  to  restrain  them  from  taking 
certain  houses  of  the  plaintiff  before  per- 
forming certain  conditions  contained  in  a 
Special  Act. 

The  Metropolitan  Street  Improvements 
Act,  1877  (40  &  41  Vict.  c.  ccxxxv.),  after 
reciting  that  it  was  expedient  that  the 
Board  of  Works  should  be  authorised  to 
make  new  streets  and  street  improve- 
ments and  other  works  mentioned,  enacted 
as  follows : — 

By  section  2,  the  Lands  Clauses  Acts, 
1845,  1860  and  1869,  except  section  133 
of  the  first  Act  and  such  of  the  provisions 
of  those  Acts  as  were  varied  by  or  ex- 
cepted fix)m  or  inconsistent  with  the 
Special  Act,  were  to  be  incorporated  with 
and  form  part  of  the  Special  Act. 

Section  4  empowered  the  board,  subject 
to  the  provisions  of  the  Act,  upon  the  land 
to  be  acquired  by  them  under  the  powers 
of  the  Act  and  shewn  upon  the  deposited 
plans,  to  make  and  execute  all  the  new 
streets  and  street  improvements  mentioned 
in  that  section. 

Section  5  :  ''  Subject  to  the  provisions 
of  this  Act  the  improvements  shall  be 
made  only  in  or  upon  the  lands  delineated 
on  the  deposited  plans  and  described  in 
the  deposited  books  of  reference ;  and  the 
board  may  enter  upon,  take,  use  and  hold 
and  acquire  easements  over  such  of  the 
said  lands  as  they  may  deem  necessary  for 
the  purposes  of  the  improvements  and  for 
providing  space  for  the  erection  of  houses 
and  buildings  adjoining  and  near  there- 
to;   but   nothing  in  this  Act  contained 
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shall  authorise  or  empower  the  board 
to  enter  upon,  take,  use  or  acquire 
easements  over  any  lands  shewn  upon  the 
deposited  plans  lying  between"  certain 
limits. 

Section  6  :  Nothing  in  the  Act  was  to 
authorise  the  board  to  "  enter  upon,  take 
or  use  "  any  part  of  the  portico  or  steps  of 
the  church  of  St.  Martin*s-in-the-Fields, 
although  they  were  numbered  in  the  de- 
posited plans. 

Section  20  empowered  the  board  to  sell 
the  materials  of  the  houses  and  buildings 
which  might  be  purchased  or  taken  by 
them  under  the  i)ower.s  of  the  Act. 

Section  21  empowered  the  board,  upon 
giving  certain  notices,  "  to  enter  into  and 
upon  the  lands  authorised  to  be  taken  and 
used  as  afoi-esaid  or  any  of  them  "  for  sur- 
veying and  valuation  })urposes. 

Section  24  provided  that  if  the  board 
should  become  **  possessed  by  virtue  of  this 
Act "  of  any  premises  charged  with  land 
tax,  they  should  be  liable  to  make  good 
any  deficiency  arising  within  the  parish  by 
reason  of  any  lands  "  having  been  taken  or 
used  for  the  purposes  of  the  Act." 

Section  31  fixed  seven  years  as  the 
limit  for  the  exercise  by  the  board  of  their 
powers  "for  the  compulsory  purchase  or 
taking  "  of  the  lands  authorised  to  be  taken. 

Section  32  :  "  The  board  shall,  not  less 
than  eight  weeks  before  they  take  in 
any  parish  fifteen  houses  or  more  occupied 
either  wholly  or  partially  by  pei-sons  be- 
longing to  the  labouring  classes  as  tenants 
or  lodgers,  make  known  their  intention  to 
take  the  same  by  placards,  hand  bills  or  other 
general  notice  placed  in  public  view  upon 
or  within  a  reasonable  distance  fix)m  such 
houses,  and  the  board  shall  not  take  any 
such  houses  until  they  have  obtained  the 
certificate  of  a  Justice  that  it  has  been 
proved  to  his  satisfaction  that  they  have 
80  made  known  their  intention." 

Section  33  :  "  And  whereas  the  making 
of  the  street  improvements  refen-ed  to  in 
this  Act  involves  the  removal  of  many 
liouses  referred  to  in  the  immediately  prc- 
ceiling  enactment,  and  it  is  expedient 
that  provision  be  made  for  the  accommo- 
dation of  such  of  the  labouring  classes  as 
will  be  displaced  by  such  removal,  there- 
fore the  board  in  carrying  into  effect  the 
provisions  of  this  Act  shall,  subject  to  the 


provisions  of  this  Act,  from  time  to  time 
for  the  purpose  of  providing  such  aooom- 
modation  as  aforesaid,  acquire  or  appro- 
priate so  much  of  the  lands  coloured  blue 
on  a  copy  of  the  deposited  plans  signed  by, 
kc,  or  such  other  lands  as  one  of  Her 
Majesty's  principal  Secretaries  of  State 
shall  from  time  to  time  deem  snffidenti 
and  the  board  may,  for  the  purpose  of 
procuring  such  accommodation,  appropriate 
any  lands  for  the  time  being  belonging  to 
them,  or  which  they  have  power  to  acquire, 
and  not  requiL*ed  for  any  other  purpose, 
and  may  piux;hase  by  agreement  such 
fui*ther  lands  as  may  be  necessary  for  such 
puri)ose.  The  board  shall,  as  soon  as  may 
be  after  the  acquisition  or  appropriation  of 
any  such  lands,  sell  or  let  the  same  upon 
building  lease  for  the  purpose' of  the  erec- 
tion or  adaptation  or  continuance  there- 
upon of  suitable  dwelling-houses  or  lodg- 
ing-houses for  persons  of  the  labouring 
classes." 

Then,  after  some  further  provisions  with 
regard  to  the  selling  and  letting  of  the 
lands,  comes  the  proviso  following : — 

"  Provided  always,  that  before  the  board 
shall,  without  the  consent  of  one  of  Her 
Majesty's  principal  Secretaries  of  State,  take 
for  the  purposes  of  this  Act  fifteen  hoDses 
or  moi-e  occupied  either  wholly  or  partiaUy 
by    persons  belonging  to  the   labouring 
classes  as  tenants  or  lodgers,  the  board  shall 
prove  to  the  satisfaction  of  such  Secretary 
of  State  that  sufficient  accommodation  in 
suittible  dwellings  has  been  provided  else- 
where upon  the  before-mentioned  lands 
coloured  blue  or  upon  such  other  lands  as 
may   be  approved  by  such  Secretary  of 
State  for  the  same  number  of  persons, 
having  regard  to  the  number  set  forth  in 
the  schedule  to  this  Act  and  to  the  details 
relating  thereto  proved  before  the    said 
committee  and  deposited  at   the  Home 
Office.     Provided  further,  that  one  of  Her 
Majesty's  principal   Secretaries   of  State 
may,  if  he  think  fit,  after  or  even  before 
the  board  has  acquired  any  of  the  aaid 
lands  so  coloured  blue,  i*elease  the  board 
from  the  obligations  imposed  upon  them 
by  this  enactment  with  respect  to  such 
lands  or  any  part  thereof,  provided  the 
board  substitute  in  lieu  thereof  other  lands 
equally  available  for  the  purposes  described 
in  this  enactment." 
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Section  34  prohibited  the  board  from 
taking,  using  or  interfering  with  any  lands 
vested  in  the  Queen  for  public  purposes 
at  in  the  Commissioners  of  Works ;  and 

Section  35,  from  taking  Crown  lands 
under  the  management  of  the  Commis- 
sioners of  Woods  and  Forests. 

The  Board  of  Works,  acting  under  this 
Act,  on  the  6th  of  February,  1882,  served 
the  plaintiff  with  the  usual  notice  to  treat 
for  63  houses  of  his  in  the  parish  of  St. 
Gile»-in-th&*Fields  which  were  specified 
in  the  plans.  Most  of  these  were  at  the 
time  of  the  passing  of  the  Act  occupied 
either  wholly  or  partially  by  persons  of 
tlie  labouring  class  as  tenants  or  lodgers. 

On  the  11th  of  March  the  plaintiff 
delivered  his  claim  for  purchase-money 
and  compensation,  sending  at  the  same 
time  a  declaration  that  it  was  without 
prejudice  to  the  question  as  to  the  obliga- 
tion of  the  board  to  fulfil  the  conditions 
precedent  contained  in  the  33rd  section. 
It  was  admitted  that  none  of  the  steps 
required  in  that  section  had  boen  yet 
taken. 

The  board,  on  the  1 1th  of  August,  1882, 
served  the  plaintiff  with  a  notice  of  their 
intention  to  summon  a  jury  to  assess  the 
compensation. 

The  plaintiff  instituted  the  present 
action,  claiming  an  injunction  to  restrain 
the  board  from  proceeding  to  take  all  or 
any  of  the  houses  until  they  had  complied 
with  the  requirements  of  the  section,  and 
from  in  the  meantime  taking  any  further 
proceedings  under  the  above  notices. 

Chitty,  J.,  on  the  3rd  of 'November, 
granted  the  injunction,  and  the  board 
appealed. 

Sir  H,  James  {Attorney-General),  Ince, 
Q.C.f  and  Methold^  for  the  appellants. — 
The  board  are  not  prevented  by  the  proviso 
in  section  33,  as  Chitty,  J.,  has  held  them 
to  bey  from  taking  the  necessary  steps,  such 
as  siunmoning  the  jury,  kc.,  preliminary 
to  taking  nossession ;  the  condition  is  satis- 
fied if  before  displacing  the  tenants  the 
board  procure  other  accommodation.  The 
word  "take"  does  not  indude  the  pre- 
liminary steps — it  must  be  construed  in 
the  more  confined  sense  of  "  taking  pos- 
don."  The  meaning  of  a  word  lu^ed  in 
special  Act  most  l^  gathered  from  the 
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Act  itself  and  not  from  the  incorporated 
Act;  and,  so  far  as  can  be  gathered  from  the 
special  Act,  the  meaning  suggested  by  the 
board  is  the  correct  one.  [They  referred 
to  the  sections  given  above  to  shew  the 
use  of  the  word  "  take."] 

The  object  of  the  section  was  to  protect 
the  occupier,  and  not  the  landowner.  The 
reason  for  giving  the  eight  weeks'  notice 
under  section  32  was  to  enable  the  occu- 
pier to  find  accommodation  elsewhere.  The 
landowner  is  only  entitled  to  the  notice 
provided  in  the  l^mds  Clauses  Act. 

Harding  v.  Freece  (!)  shews  the  canons 
•of  construction  in  the  case  of  an  Act  of 
Parliament. 

[They  also  proposed  to  refer  to  the  use 
of  the  word  in  a  similar  seiction  in  the 
Artisans'  Dwellings  Improvement  Act, 
1875  (38  &  39  Vict.  c.  36),  upon  the 
authority  of  T/ie  Metropolitan  RaUvoay 
Company  v.  Sharpe  (2) ;  but  the  Court  held 
that  that  Act  could  not  be  referred  to  for 
the  purpose  of  construing  another  statute.] 

Then  the  word  ''take"  in  the  Lands 
Clauses  Act  lias  not  always  the  mean- 
ing given  it  by  Chitty,  J.  The  clauses 
relating  to  the  compulsory  taking  of  land 
are  sections  16-68,  and  section  68  so  uses 
the  word  "  taken  "  as  to  shew  that  "  taking 
possession "  is  intended.  From  Burhin- 
aJiaw  V.  The  Birmi7igliam  and  Oxford 
Junction  Railway  Company  (3)  and 
Barker  v.  The  Metropolitan  Railway 
Company  (4)  it  appears  that  "  taken  " 
there  meant  "  taken  into  the  company's 
possession."  Notice  to  treat  does  not 
form  a  step  in  the  compulsory  taking  of 
land — is  not  itself  an  exercise  of  the  com- 
pulsory powers — see  judgment  of  Willes, 
J.,  in  Guest  v.  The  Poole  and  Bournemouth 
Railway  Company  (5) ;  and  in  TJie  Queen 
V.  Stone  (6)  the  Court  held  that  it  had 
nothing  to  do  with  taking  possession. 
The  plaintiff  has  really  no  interest. 

Romer,  Q.C.,  and  J  G.  Wood,  for  tho 
plaintiff. — If  the  word  "take"  has  the 
narrow  meaning  suggested  by  the  board 

(1)  Law  Rep.  9  Q.B.  D.  281. 

(2)  50  Law  J.  Rep.  Q.B.  14  ;  Law  Rep.  6  App. 
Cas.  425. 

(3)  6  Exch.  Rep.  475. 

(4)  17  Com.  B.  Rep.  N.8.  785. 

(5)  Law  Rep.  6  C.P.  653. 

(6)  Law  Rep.  1  Q.B.  529. 
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they  can  complete  a  purchase  and  yet 
never  be  able  to  enter  into  possession,  and 
the  landowner  would  have  been  deprived 
of  his  land  for  no  purpose.  It  is  not 
satisfactorily  shewn  that  any  ampler  pro- 
tection is  given  to  the  labouring  classes 
by  adopting  the  appellant's  construction 
of  the  word.  The  person  really  able  to 
pi'otect  the  lodgers  is  the  landowner. 

On  the  special  Act  we  contend  that  the 
woi*d  is  used  in  the  general  sense  of  the 
wordy  including  the  acquisition  of  title. 
The  board  have  no  power  to  put  in  force 
the  provisions  of  the  Act  against  the 
plaintiff  except  for  lands  which  they  are 
authorised  to  take  for  the  purposes  of  tlie 
Act,  and  they  are  not  authorised  to  take 
his  property  without  fulfilling  certain 
conditions  precedent.  The  case  of  a  rail- 
way company  not  authorised  to  take  lands 
unless  its  capital  is  subscribed  for  is 
analogous — section  16  of  the  Lands  Clauses 
Act.     See  Theobald  on  Railways,  p.  60^, 

The  Lands  Clauses  Act  being  incor- 
porated with  and  forming  part  of  this 
Act,  the  meaning  of  the  word  in  the 
Lands  Clauses  Act  will  be  a  guide  in 
finding  out  the  meaning  to  be  attached  to 
it  in  the  special  Act ;  and  the  word  is 
there  clearly  not  con6ned  to  a  taking 
possession  or  an  actual  physical  taking, 
but  includes  the  acquisition  of  title  too, 
—see  sections  16,  18,  58,  63,  69,  73. 

Section  96,  referring  to  physical  pos- 
session, uses  the  words  "enter  upon  or 
make  use  of,"  whereas  section  98,  which 
does  not  refer  to  such  possession,  uses 
"take''  alone,  so  that  looking  at  the 
Lands  Clauses  Act  as  a  whole  it  supports 
the  plaintiff's  contention  that  the  word 
"  take  "  is  to  be  used  in  its  largest  signifi- 
cation. The  case  of  Guest  v.  The  Poole 
and  Bourru^mouth  Railway  Company  (5) 
is  not  really  to  the  point,  and  Burkin- 
shaw  V.  The  BirmingJiam  aivd  Oxford 
Railway  Company  (3)  turns  upon  a 
special  section  (section  68)  which  has 
received  a  special  interpretation.  Grey  v. 
Pearson  (7)  shews  that  statutes  are  to  be 
constmed  in  the  same  way  as  other  docu- 
ments— that  is,  according  to  the  ordinary 
meaning  of  the  words  used,  unless  such  a 
construction  would  lead  to  an  absurdity. 

luce,  Q.C,  in  reply. 

(7)  6  H.L.  Cas.  CI. 


Jessel,  M.B. — I  must  say  that  who- 
ever is  responsible  for  the  drafting  of 
clauses  32  and  33  in  this  Act  of  Pu*lia* 
ment  has  taken  a  great  deal  of  trouble  to 
raise  a  very  difficult  question,  when  he 
might  with  the  greatest  ease,  by  using 
appropriate  and  well-known  terms,  hare 
avoided  any  question  whatever.  Notiiing 
could  have  been  easier  than  to  have  said, 
"  shall  not  enter  upon,"  if  that  was  what 
the  Legislature  intended — or  ''shall  not 
exercise  the  power  of  compulsory  purdiafle," 
if  that  was  the  meaning  of  it.  Tnut^^  of 
this  he  has  used  a  term  raising  a  question 
which,  having  before  me  the  jadgment  of 
Mr.  Justice  Chitty  and  knowing  the 
opinion  of  one  of  the  Lords  Jostices  npon 
the  subject,  I  cannot  but  admit  to  be  one 
of  very  great  doubt  and  difficulty,  and 
although  I  have  arrived  at  a  conclusion 
on  the  subject  it  would  be  wrong  for  me 
to  say  that  any  one  who  arrives  at  a 
diffei*ent  conclusion  is  in  error. 

The  first  observation  to  be  made  on 
section  33  is  that  we  ought  to  find  out  its 
meaning,  if  we  can,  from  the  section  itaelt 
If  we  can  do  that  we  need  not  have  re- 
course to  the  use  of  the  word  ''  take "  in 
the  other  sections  of  the  Act.  If  we  can- 
not, then  I  agree  with  the  principle  which 
was  laid  down  by  Mr.  Justice  Chitty,  that 
as  a  general  rule  a  word  is  to  be  con- 
sidered as  used  throughout  an  Act  of 
Parliament  in  the  same  sense,  and  that 
therefore  we  may  look  through  the  other 
sections  to  see  in  what  sense  the  word  is 
there  used. 

The  section  in  question  involves  three 
things.  There  is,  first  of  all,  a  recital  to 
shew  what  is  intended  to  be  provided  for, 
which  in  substance  may  be  read  thus : 
**  Whereas  the  making  of  the  street  im- 
provements in  this  Act  referred  to  in- 
volves the  I'emoval  of  many  houses  ooca- 
pied  by  the  labouring  claries,  and  it  is 
expedient  that  provisions  be  made  for  the 
accommodation  of  such  of  the  labouring 
classes  as  will  be  displaced  by  such  re- 
moval " — that  is,  not  for  the  accommo- 
dation of  the  individuals  displaced,  bat  of 
the  class — '4f  houses  inhabited  by  the 
labouring  classes  are  taken  away  an 
equivalent  amount  of  accommodation  for 
the  labouring  classes  is  to  be  provided.** 
That  points  out  the  object  of  this  section. 
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But  how  is  that  object  to  be  attained  1 
The  section  goes  on  to  enact  that  the 
board  shall  from  time  to  time  for  the 
purpose  of  providing  such  accommodation 
acquire  and  appropriate  certain  lands. 
No  time  is  fixed,  and  it  no  doubt  would 
be  implied  that  it  must  be  done  within  a 
reasonable  time,  and  it  is  to  be  done  from 
time  to  time  so  as  to  enable  the  board  to 
supply  accommodation  equivalent  to  that 
of  which  the  labouring  classes  will  be 
deprived  by  the  removal  of  the  houses  in 
which  they  dwell.  Then,  as  soon  as  the 
board  acquire  these  lands,  they  are  to  let 
them  for  building  purposes  so  as  to  get 
suitable  dwelling-houses  or  lodging-houses 
lor  persons  of  the  labouring  classes.  Then, 
after  some  other  provisions,  which  I  need 
not  notice,  there  is  a  proviso  that  if  they 
do  not  sell  or  let  the  land  for  this  purpose 
irithin  three  years  after  acquiring  or 
appropriating  it,  the  Secretary  of  State 
may  interfere  and  order  the  land  to  be  let 
or  sold.  Therefore,  having  acquired  the 
land  within  a  reasonable  time,  they  have 
three  years  to  let  or  sell  it  and  get  the 
houses  built ;  and  if  they  do  not,  then  the 
Secretary  of  State  is  to  intervene. 

Now  we  come  to  the  proviso  in  question. 
[His  Lordship  read  the  proviso  down  to 
the  words  '*  deposited  at  the  Home  Office."] 
Then  it  is  provided  that  one  of  Her 
Majesty's  principal  Secretaries  of  State 
may,  if  he  think  fit,  dispense  with  the 
restriction.  The  words  of  this  proviso 
simply  prohibit  the  board  from  *'  taking." 
The  plaintiff's  contention  is  that  it  pro- 
hibits them  from  exercising  any  of  their 
compulsory  powers  and  from  taking  any 
proceedings  to  acquire  the  houses  until 
the  condition  has  been  complied  with. 
ThtX  is  not  the  natural  meaning  of  the 
words  of  the  proviso,  and  if  we  are  to 
construe  them  in  that  way  we  must  find 
something  in  the  other  parts  of  the  Act  to 
authorise  that  construction.  Now  if  we 
look  at  the  31st  section  of  the  Act  we  see 
that  the  draftsman  knew  perfectly  well 
the  difference  between  exercising  powers 
and  taking,  for  that  section  provides  that 
the  powers  of  the  board  for  the  com- 
piulsory  purchase  or  taking  of  lands 
authorised  to  be  taken  by  the  Act  shall 
not  be  exercised  after  seven  yciirs  from  its 
passing.    Those  are  not  the  words  with 
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which  we  have  to  deal.  The  proviso  in 
section  33  simply  says  "  before  the  board 
shall  take."  Now  what  does  "  take  " 
mean  1  I  agree  that  it  may  be  used  in 
two  senses ;  it  may  mean  actual  taking — 
that  is,  ''  taking  possession  of" — or  it  may 
mean  ''  acquiring  a  title.''  In  the  Lands 
Clauses  Act,  which  is  incorporated  in  this 
Act,  it  is  generally  used  in  the  latter  sense 
of  acquiring  title — that  is,  a  complete 
title;  though  it  is  occasionally  there  used  in 
the  former  sense.  There  is  nothing  in  the 
word  "  take "  which  makes  an  enactment 
that  the  board  shall  not  **  take  "  extend 
to  prohibit  it  from  proceeding  with  all  the 
necessary  steps  for  thereafter  acquiring  a 
title.  Every  possible  meaning  of  the 
word  is  satisfied  by  holding  the  proviso  to 
mean  that  the  bc^d  shall  not  acquire  a 
complete  title.  I  do  not  think  it  neces- 
sary for  the  present  purpose  to  decide 
whether  it  means  that  they  shall  not  get 
conveyances,  or  that  they  shall  not  get 
possession,  for,  whichever  of  those  meanings 
is  given  to  the  word  "  take,"  I  can  find 
no  prohibition  as  regards  any  proceeding 
prior  to  the  completion  of  the  title — that 
is,  to  the  conveyance.  I  may  remark, 
though  the  observation  is  not  of  any  great 
importance,  that  the  34th  and  35th  sec- 
tions shew  that  the  draftsman  knew  how 
to  express  himself  sometimes  veiy  clearly. 
The  34th  section  says  "  that  nothing  con- 
tained in  the  Act  shall  authorise  the 
board  to  take,  use  or  in  any  manner  in- 
terfere with"  any  of  the  lands  therein 
mentioned,  and  the  35th  section  is  ex- 
pressed in  the  same  way. 

We  have  not,  then,  any  express  words  in 
the  Act  itself  to  prohibit  what  the  board 
are  now  doing.  What  do  we  find  in  the 
Lands  Clauses  Act,  which  is  incorporated 
with  it  ?  An  authority  to  serve  a  notice 
to  treat  is  given  by  section  18  of  the 
Lands  Clauses  Act,  which  provides  that 
''  when  the  promoters  of  the  undertaking 
shall  require  to  purchase  or  take  any  of 
the  lands  which  by  this  or  the  special  Act 
or  any  Act  incorporated  therewith  they 
are  authorised  to  purchase  or  take,"  they 
are  to  give  certain  notices.  The  question 
then  comes  to  this  ^ Are  they  authorised 
by  the  special  Act  to  purchase  or  take  the 
houses  in  question  ?  If  they  are,  then  the 
18th  section  enables  them  to  give  the 
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notices  and  to  proceed  under  them.  It 
appears  to  me  that  on  the  terms  of  the 
special  Act  there  is  no  doubt  that  they 
are  authorised  to  take  these  houses.  [His 
Lordship  read  the  5th  section.] 

Then  the  6th  section  says  that  notliing 
in  the  Act  shall  authorise  the  board  to 
enter  upon,  take  or  use  any  part  of  the 
portico  or  steps  of  St.  Martin's-in-the- 
FieldSy  though  they  were  numbered  on 
the  deposited  plans,  so  that  the  authority 
is  taken  away  as  regards  certain  property. 
The  houses  in  question  are  delineated  on 
the  plans  and  desciibed  in  the  books  of 
reference,  and  are  not  within  the  excep- 
tions mentioned  in  sections  5  and  6  ;  and 
it  appears  to  me  to  be  plain  that,  unless  we 
find  something  to  take  away  the  authority 
given  by  the  5th  section,  the  board  are 
authorised  to  take  these  houses.  If  this 
authority  is  taken  away  at  all  it  must  be 
taken  away  by  the  proviso  in  section  33. 
I  have  already  said  that  they  are  not  in 
express  terms  j^rohibitod  from  proceeding 
with  a  view  to  taking  the  houses;  if, 
therefore,  they  are  so  prohibited  at  all  it 
must  be  by  implication.  Hint  why  should 
such  an  implication  bo  made  ]  A  proviso 
that  you  shall  not  take  does  not  prevent 
your  proceeding  with  all  the  stops  ])i"e- 
liminaiy  to  taking.  It  soems  to  me  tliat 
it  is  a  fallacy  to  say  that  the  board  arc 
not  authorised  to  tjike  the  houses  l)e«iuso 
a  condition  precedent  to  completing  their 
title  has  not  boon  complied  with,  where 
the  condition  depends  on  an  act  which 
the  board  themselves  can  do.  As  regards 
any  lands  which  the  board  are  entitled  to 
purchase,  they  cannot  under  the  Act  of 
Parliament  enter  upon  them  or  use  them 
without  paying  or  depositing  the  purchase- 
money , or  making  a  deposit  and  giving  a  bond 
under  the  84  th  section  of  the  Ijands  Clauses 
Act.  The  enactment  that  they  cannot  be 
entei*ed  upon  or  used  without  perfoimance 
of  the  preliminary  condition  does  not  pre- 
vent the  board  from  being  authorised  to 
take  them  within  the  meaning  of  the  Lands 
Clauses  Act.  The  board  cannot  obtain  a 
conveyance,  nor,  except  in  the  case  pro- 
vided for  by  section  84,  enter  upon  or  use 
them  without  payment  or  dei)08it  of  the 
purchase-money.  It  does  not  appear  to 
me  that  the  existence  of  a  condition  pi^- 
cedent  to  obtaining  a  conveyance  of;  or 


entering  upon  and  using,  prevents  the 
lands  from  being  correctly  described  as 
lands  which  the  board  are  entitled  to  take 
under  the  special  Act,  where  the  conditum 
is  one  which  the  board  can  always  comply 
with.  The  case  is  very  different  wheie 
the  promoter  cannot  himself  remove  the 
difficulty.  Here  the  appropriation  of  land 
to  provide  accommodation  for  the  labour- 
ing classes  is  within  the  power  of  the 
board,  and  the  same  consideration  applieB 
to  such  a  condition  as  applies  to  a  con- 
dition precedent  of  paying  or  depositiiig 
the  purchase-money. 

It  seems  to  me  that  this  condition 
precedent  does  not  prevent  these  housn 
from  being  considered  as  houses  which  the 
board  are  authorised  to  take. 

Tliere  is  one  more  consideration,  which 
I  think  makes  the  case  stronger.  In  the 
case  of  an  ordinary  company  the  power  of 
taking  lands  depends  on  the  payment  of 
the  purchase  money,  but  there  is  nothing 
to  oblige  the  company  lo  give  a  notice  to 
treat.  Hero  it  is  compulsory  on  the 
board  to  ac(|uire  these  lands  and  get  the 
liouses  1)uilt — they  have  no  option.  This 
s(^ms  to  me  to  shew  that  the  Legislature 
could  not  have  considered  that  they  were 
not  to  go  on  with  all  their  steps  at  the 
Kinie  time.  There  is,  I  have  no  doubt, 
a  mode  of  compelling  them  to  perform  the 
obligation  laid  upon  them ;  but,  indepen- 
dently of  that  consideration,  it  mnst  be 
I'ccollected  with  what  sort  of  a  body  we 
are  dealing.  It  Ls  a  body  which  is  directed 
to  do  certain  works.  Can  it  be  supposed 
that  the  Legislature  contemplated  that 
that  body  would  disobey  its  express  enact- 
ment and  refuse  to  do  those  works,  even 
supposing  that  there  was  a  doubt  as  to 
there  l^eing  any  legal  power  of  compelling 
them  to  do  so — a  doubt  which  I  for  my 
part  do  not  entertain.  That  being  so,  it 
ap[)ears  to  me  to  be  a  very  strong  thing  to 
say  that  the  board  are  not  authorised  to 
take  the  lands,  because  before  they  take 
them  they  must  do  something  else  which 
the  Act  orders  them  to  do. 

There  are  some  other  considerations 
which  have  had  some  weight  with  me, 
although  they  arc  not  so  decisive  as  those 
which  I  have  mentioned.  The  first  is 
a  question  of  time.  If  the  consimc- 
tion  contended  for  by  the  respondent  is 
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adopted,  not  only  must  the  blue  and  other 
land  be  acquired,  but  the  houses  for  the 
accommodation  of  the  labouring-  classes 
most  be  bailt  before  the  board  can  take 
any  staps  towards  the  purchase  of  the 
plaintiflMS  houses.  Now  it  is  obvious  that 
it  will  take  a  long  time  to  acquire  the  land, 
thon  to  let  it,  and  then  to  get  the  houses 
built.  I  should  say  that  three  yeai-s  would 
be  a  very  moderate  time.  Three  years 
is  the  limit  for  the  letting  of  the  lands, 
and  the  whole  time  given  for  compulsory 
porchase  is  seven  years.  It  does  not 
appear  to  me  to  be  probable  that  the  Legis- 
latore  in  giving  the  seven  years  intended 
to  cut  off  so  large  a  proportion  as  this 
by  means  of  the  condition  precedent. 
This  consideration  has  some  weight  with 
me. 

It  was  urged  that  the  respondent's 
construction  enables  the  landlord  to  give 
protection  to  the  labouring  classes.  But 
if  the  landlord  keeps  his  houses  until 
Aooommodation  is  provided  he  can  protect 
them  most  effectually  by  letting  lodgings 
to  them.  It  does  not  appear  to  me,  there- 
fore, that  the  labouring  classes  are  better 
protected  by  adopting  the  construction 
contended  for  by  the  respondent.  But  I 
cannot  imagine  that  this  proviso  was  put 
in  for  the  purpose  of  enabling  the  house- 
owner  to  protect  the  labouring  classes.  It 
seems  to  me  that  it  was  put  in  to  protect 
those  classes,  and  not  to  enable  the  house- 
owners  to  protect  them.  This,  however, 
18  a  minor  point,  and  I  do  not  think  we 
ooght  to  give  weight  to  such  considerations 
in  construing  the  Act,  more  especially  as  a 
dispensing  power  is  given  to  Her  Majesty's 
Secretary  of  State,  so  that  any  extreme  or 
uDusual  hardship  or  any  inconvenience  can 
be  obviated.  I  mention,  them,,  however, 
beeanse  they  have  had  some  influence  with 
me  in  considering  the  argument  as  to 
eonvenience,  but  of  course  that  argument 
ought  not  to  prevail  unless  i\&   a    last 
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For  these  reasons  it  appears  to  me  that 
the  injunction  granted  by  the  Court  below 
mast  oe  dissolved. 

Cotton,  L,  J. — ^I  have  the  misfortune  in 
this  case  to  differ  from  one  if  not  both  of 
the  other  members  of  the  Court  of  Appeal. 
Sat  I  have  formed  a  decided  opinion  on 


the  question,  and  therefore  I  do  not  hesi- 
tate to  express  it. 

The  question  is,  whether  the  defendants 
are  authorised  by  their  special  Act  and  by 
the  Lands  Clauses  Act  to  take  the  pro- 
ceedings which  they  are  now  adopting  for 
the  compulsory  acquisition  of  houses  and 
lands  belonging  to  the  plaintiff.  Under 
section  18  of  the  Lands  Clauses  Act  the 
land  as  to  which  they  can  give  notice  to 
treat  is  described  as  land  which  they  are 
authorised  to  purchase  or  take.  We  must 
then  look  to  the  special  Act,  because  it  is 
the  special  Act  which  authorises  them  to 
purchase  or  take.  Section  5  of  the  special 
Act  is  the  first  section  which  refei-s  to  the 
taking  of  lands,  and  undoubtedly  if  we 
look  to  that  section  alone  the  defendants 
can  say  that  these  are  lands  which  they 
are  authorised  to  purchase  or  take.  But 
we  must  not  look  to  that  section  alone. 
When  we  have  to  enquire  whether  under 
the  circumstances  authority  is  given  to  a 
public  body  to  take  a  man's  land  against 
his  will,  we  must  look  to  the  whole  of  the 
Act  of  Parliament  under  wliich  they  are 
purporting  to  act.  The  section  which 
niises  a  difSculty  in  their  way,  and,  in  my 
opinion,  an  insuperable  difficulty,  is  the 
33rd  section  of  the  special  Act^  the  proviso 
in  which  has  been  so  often  refeiTed  to. 
[His  Lordship  read  the  proviso.]  The 
object  of  this  proviso  is  to  provide  an 
equivalent  amount  of  accommodation,  not 
for  the  occupiers  of  the  houses  which  are 
taken,  but  for  labourer  of  the  same  class, 
in  order  that  there  may  not  be  a  deficiency 
in  the  metropolis  of  accommodation  for 
that  class.  I  quite  agree  that  if  one  con- 
struction would  bo  effectual  for  obtaining 
that  object,  while  the  other  would  not,  the 
words  ought  to  be  construed  as  far  as 
possible  in  the  way  which  would  carry 
into  effect  the  purposes  of  the  section. 
But  I  can  see  nothing  whatever  in  the 
view  taken  by  the  Judge  of  the  Court 
below  which  is  inconsistent  with  the  pur- 
pose and  o})jects  of  the  section.  That 
object,  as  it  appears  to  me,  may  be  attained 
as  effectually  (and  ix)ssibly  more  effectually) 
by  the  construction  which  has  been  put 
upon  the  section  by  Mr.  Justice  Chitty  as 
by  that  which  is  contended  for  by  the  ap- 
pellants. It  is  very  true  that  if  before 
they  take  possession  other  houses  are  built 
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with  equivalent  accommodation  that  will 
efiect'  the  object.  But  is  the  object  less 
effected  by  saying  that  before  they  can  put 
in  force  their  compulsory  powers  to  take 
the  land  and  acquire  it  they  shall  acquire 
the  same  accommodation  ^ 

Probably  it  is  more  effectually  j)rovided 
by  the  later  inteq)retation.  But  1  do  not 
go  upon  the  effect  or  consequences ;  I 
only  say  that  there  is  nothing  in  the  view 
taken  by  Mr.  Justice  Chitty  which  is 
inconsistent  with  the  object  of  the  section 
which  we  hfive  to  construe. 

Before  I  go  into  the  construction  of  the 
section  I  will  deal  with  one  objection 
which  was  urged  by  the  Attorney-General, 
that  the  plaintiff  here  has  no  interest  in 
the  matter  provided  for  by  the  section.  I 
do  not  consider  it  neceasary  to  say  that  the 
landowner  was  intended  to  protect  the 
labouring  chisses,  or  that  the  proviso  was 
intended  to  pi-otect  the  landowner ;  but,  in 
my  opinion,  every  one  has  this  interest — 
that  he  is  entitled  to  come  to  this  Court,  if 
he  is  unwilling  to  part  with  his  land,  and 
to  say,  I  will  not  be  comiielled  to  part 
with  my  property  unless  the  Ixnly  which  is 
trying  to  take  my  land  has  at  this  very 
time  Parliamentiiry  authority  to  tjike  my 
land  from  me ;  and  if  it  is  the  fact  that  on 
the  true  construction  of  the  proviso  it 
takes  the  land  out  of  the  category  of  lands 
authorised  to  be  taken,  the  plaintiff  can 
say  that  his  land  shall  not  bo  taken  from 
him  against  his  will,  unless  the  provisions 
of  the  section  are  complied  with. 

Can  it  l>e  said  that  taking  the  landlord's 
title  is  not  taking  for  the  puiposes  of  the 
Acti  Taking  possession  no  doubt  it  is 
not,  but  it  is  taking.  If  there  is  nothing 
in  the  rest  of  the  Act  inconsistent  with 
this  view,  I  think  that  "  taking  "  "is  not 
confined  to  taking  j)OS8(?««>ion,  but  extends 
to  any  taking,  including  the  taking  the 
landlord's  title. 

Then,  if  that  l)e  so,  is  the  land  within 
the  compulsory  clauses  of  the  Act  ns 
"lands  authorised  to  bo  taken?"  It  is 
conceded  that  this  land  cannot  at  the 
present  moment  be  used  without  the  con- 
sent of  the  Secretary  of  State  for  the  pur- 
pose of  constructing  these  improvements 
until  houses  have  been  built  providing 
equivalent  accommodation  for  the  lalx)ur- 
ing  classes.     How  then  can  we  say  that  it 


is  at  the  present  moment  land  authorised 
to  be  taken  by  the  5th  section,  when  we 
find  in  that  section  the  words  together, 
''  enter  upon,  take,  use  and  hold  ^  t  Can  it 
Ix)  said  that  the  board  are  authorised  to 
take  the  land  when  at  this  moment  thej 
cannot  use  it  t  It  has  been  decided  that 
when  the  power  to  use  lands  has  expired 
the  ix)wer  of  taking  compulsoiily  cannot 
be  exercised.  In  my  opinion,  the  same 
rule  ought  to  be  applied  when  the  power 
to  use  has  not  arisen.  It  is  said  that  it  is 
like  the  Ciise  of  purchase-money,  and  that 
no  railway  or  other  body  can  enter  upon 
lands  which  their  special  Act  aathorises 
them  to  take  until  they  have  paid  the 
])nrcha8e-money ;  and  that  if  this  injunction 
is  to  Ix)  supported,  then  in  all  cases  before 
the  purchase  money  is  paid  a  railway 
company  or  other  public  body  could  be 
prevented  from  using  their  compulsoiy 
powers  for  the  pmpose  of  ascertaining  the 
value.  In  my  opinion,  that  is  not  a 
panillol  case.  The  very  object  of  those 
proceedings,  although  they  are  compulsory, 
is  to  ascertain  the  amount  of  the  purchase- 
money,  and  to  enable  that  not  only  to  be 
ascertained,  but  to  Ih)  paid.  Whether  the 
lands  ai'e  authorised  to  be  taken  or  used 
must,  in  my  opinion,  depend  upon  whether 
there  is  or  is  not  at  the  time  of  the  attempt 
on  the  part  of  the  body  to  exercise  this 
power  any  condition  precedent  against 
their  taking  the  land  which  has  not  been 
performed  indei)endently  of  doing  that 
which  must  always  be  done  before  the 
purchase  is  completed — namely,  the  pay- 
ment of  the  purcluise-money  and  those 
compulsory  steps  which  must  be 
sarily  gone  through  before  the  purchi 
money  can  be  ascertained.  To  say  that 
the  non-payment  of  the  purchase- mon^ 
would  prevent  the  compsiny  from  taking 
any  proceedings  towaixls  acquiring  the 
land  authorised  to  be  taken,  used  and  held 
for  the  purposes  of  the  Act  would  of  coarse 
bring  the  openitions  of  the  company  to  a 
deadlock,  and  we  could  not  possibly  adopt 
that  (instruction. 

It  was  hinted  that  probably  the  board 
could  not  completely  take  away  the  title 
of  the  landowner  till  the  condition  hu 
1)een  complied  with.  If  that  is  so  (and  I 
should  s}iy  that  it  would  not  be  right  to 
allow  them  to  do  so  unless  they  were  in  a 
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position  to  use  the  land  or  enter  into  pos- 
session), is  it  right  that  they  should  go  on 
and  ascertain  the  purchase-money  before 
the  condition  has  been  complied  with  1 
Consider  the  consequences  of  holding  them 
entitled  to  do  so.  Are  we  to  say  that  the 
-  purchase  is  to  remain  in  suspense,  and 
that  the  board  are. not  in  a  position  to  get 
a  conveyance  9  The  landowner  would  have 
the  right  of  obtaining  by  action  payment 
to  him  of  the  purchase-money  which  has 
been  assessed  by  a  jury,  or  has  been  found 
by  arbitration.  The  board  are  a  public 
body,  spending  not  their  own  money,  but 
the  money  of  the  ratepayers.  Would  it 
be  right  to  put  such  a  construction  on  the 
Act^  that,  although  the  title  could  not  be 
acquired  from  the  landowner,  they  yet 
should  be  obliged  to  pay  the  purchase- 
money  t 

AsBoming,  then,  that  this  is  within  the 
proviso  in  section   33  a  taking  of  land 
within  the  meaning  of  that  section,  what 
ought  we  to  do  f   £i  my  opinion,  we  ought 
to  prevent  the  board  from  going  on  to 
exercise  their  compulsory  powers  when 
they  are  not  in  a  position  at  the  present 
moment  to  say,  "  If  we  pay  the  purchase- 
moiDey,  these  are  lands  which  we  can  use.'' 
lliey  cannot  use  these  lands  at  the  present 
moment,  for  they  have  to  perform  a  con- 
ditum  precJBdent.    They  can  only  interfere 
vvith  the  rights  of  the  landowner  for  the 
piirpoees  of  the  Act ;  and,  in  my  opinion, 
mlthongh  there  is  an  obligation  on  them  at 
some  future  time  to  perform  this  condition 
precedent,  still  as  they  have  not  yet  per- 
formed it  we  ought  at  the  instance  of  the 
landowner  (who  does  not  wish  to  be  com- 
pelled to  go  before  a  jury  and  state  the 
price  which  he  requires  for  his  land  at  the 
risk  of  having  to  pay  the  costs  if  he  set  too 
hl^  a  value  on  it)  to  restrain  the  board 
from  going  on  to  exercise  their  compulsory 
powers. 

I  will  say  one  word  as  to  the  incon- 
which  it  is  suggested  will  arise 
the  construction  adopted  by  Mr. 
Jostioe  Chitty.  Power  is  given  in  the 
33rd  flection  to  the  Secretary  of  State  to 
eocempt  the  board  from  this  condition  pre- 
oedent.  Of  course  it  never  could  be  sug- 
gested that  any  Secretary  of  State  would, 
the  moment  after  the  passing  of  the  Act, 
or  without  good  grounds,  exercise  that 
YoL.  62.— Chahc. 
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power,  and,  as  was  said,  put  an  end  to  the 
Act  of  Parliament.  But  if  the  board  had 
acted  reasonably  in  the  execution  of  the 
powers  given  to  them  by  the  Act,  and 
could  shew  that  they  were  not  able  to 
make  the  improvements  within  the  limited 
time  by  reason  of  the  check  imposed  by 
this  condition  on  the  exercise  of  their 
compulsory  powers,  I  think  that  Parlia- 
ment, if  appealed  to,  would  probably  give 
them  extended  time.  But  no  one,  in  my 
opinion,  would  say  that  the  Secretary  of 
State  was  acting  wrongly  if  under  those 
circumstances  he  exercised  the  power  given 
to  him  by  the  Act  of  Parliament  of  ex- 
empting the  board  from  this  condition 
precedent,  when  if  full  effect  were  given  to 
it  they  would  be  prevented  from  executing 
the  improvements.  I  do  not  therefore  feel 
pressed  by  the  suggested  inconvenience  of 
construing  this  Act  of  Parliament  in  the 
way  I  do. 

In  my  opinion,  therefore,  Mr.  Justice 
Chitty  was  right,  and  this  injunction  ought 
to  be  maintained. 

BowEN,  L.  J. — The  question  arises  under 
the  Metropolitan  Street  Improvement  Act, 
1877,  by  which  the  Metropolitan  Board  of 
Works  are  entrusted  with  the  power  and 
the  duty  of  making  certain  street  improve- 
mentfi.   Towards  the  end  of  the  Act  come 
two  sections,  which  are  introduced  for  the 
protection,  first,  of  certain  individuals  of 
the  working  classes,  and,  secondly,  of  the 
working  classes  generally.     The  plaintiff 
had  a  notice  served  upon  him  to  treat  for 
more  than  fifteen  of  his  houses  on  the 
6th  of  February,  1882,  and  on  the  11th  of 
August,  1882,  notice  of  the  intention  of 
the  board  to  summon  a  jury  was  also 
served  upon  him.     The  complaint  of  the 
plaintiff  is  that  the  board  in  serving  notice 
of  their  intention  of  summoning  a  jury 
have  done  what  they  are  not  authorised  to 
do  under  the  latter  clause  introduced  for 
the  benefit  of  the  working  classes  generally. 
The  provision  which  the  plaintiff  relies 
upon  is  as  follows  :  [His  Lordship  read 
the  proviso  to  section  33.] 

It  is  admitted  that  the  board  are  about 
to  take  fifteen  houses  or  more  occupied  at 
the  time  of  the  passing  of  the  Act  either 
wholly  or  partially  by  the  labouring 
classes,  and  that  the  consent  of  the  Secre- 
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taiy  of  State  has  not  been  obtained  for  the 
talking  them,  and  that  as  yet  the  board 
liave  not  proved  to  the  sati^action  of  the 
Seci-etary  of  State  that  sufficient  accom- 
modation in  suitable  dwellings  lias  been 
provided  elsewhei'e. 

The  plaintiff  insists  that  the  board  in 
giving  notice  of  their  intention  to  summon 
a  jury  have  done  something  which  they  are 
not  authorised  to  do,  and  which  the  Court 
will  enjoin  them  from  proceeding  with. 
Now  in  order  to  make  good  that  pos-ition, 
the  plaintiff,  it  seems  to  me,  must  shew 
one  of  two  things — either  that  service  of 
the  notice  of  the  intention  of  the  board  to 
summon  a  jury  is  a  taking  of  houses  witliin 
the  meaning  of  this  prohibition  or  proviso 
in  the  special  Act,  and  that  the  board, 
therefore,  are  actually  taking  something 
which  they  are  forbidden  to  take ;  or  he 
must  shew  that  the  board  are  acting 
outside  the  powers  of  the  Lands  Clauses 
Act  and  of  their  special  Act,  and  that  in 
serving  notice  of  their  intention  to  sum- 
mons a  jury  they  are  doing  that  which  is 
ultra  vires  and  unauthorised.  The  Attor- 
ney-General argued  that  the  word  "  take  " 
in  section  33  meant  simply  to  take  pos- 
session of.  I  do  not  at  present  accede  to 
that  view  of  tne  section,  but  to  say  that 
seems  to  me  by  no  means  to  get  rid  of  the 
difficulties  of  the  case.  I  think  it  the 
sounder  view  that  the  word  "  take "  in 
sections  32  and  33  has"  an  extended 
meaning,  and  that  it  means  either  take 
from  the  landlord  that  which  the  landlord 
has  got— namely,  his  title — or  take  from  the 
person  who  is  in  possession  wliat  he  has — 
namely,  possession.  I  will  assume  for  the 
purpose  of  this  case  that  "  take  "  has  that 
extended  meaning,  and  not  merely  the 
nan*ow  meaning  sought  to  be  put  on  it  by 
the  Attorney-General.  The  words  in  this 
Act  no  doubt  have  light  reflected  upon 
them  by  the  Lands  Clauses  Act.  That 
Act  is  incorporated,  and  although  it  does 
not  follow  from  that  incorporation  that 
every  word  in  this  Act  is  to  be  read  in  the 
same  sense  in  which  it  is  used  in  the 
Lands  Clauses  Act,  nevertheless  I  think 
that  some  light  (I  agree  that  it  is  a  distant 
light)  may  be  thrown  by  the  provision  of 
the  Lands  Clauses  Act  upon  the  provisions 
of  this  special  Act  in  which  it  is  in- 
corporated. 


Now  I  think  it  will-  be  found  that  in 
the  Lands  Clauses  Act  the  word  ''ttke" 
is  used  in  more  than  one  sense.     In  the 
1st  section  the  word  seems  to  be  nsed  is  a 
general  sense.     That  section  says  that  the 
Act    shall    apply  to    every  undertaking 
authorised  by  an  Act  which   shall  hece- 
after  be  passed,  and  which  sliali  authoriae 
the  purchase  or  taking  of  lands  for  sndi 
undertaking.    In  the  preambles  to  see- 
tions  6   and   16  a  distinction  is  drawn 
between  ''purchase  of   lands  by  agree- 
ment "  and  *'  the  purchase  and  taking  of 
lands  otherwise  than  by  agreement."    In 
section  68  the  word  ''  taking  "  oocara^  and 
it  is  clear,  from  Burhinskaw  v.  The  Bir- 
mingham and  Oxford  Junction  Batlway 
Company/  (3),  th.at  in  that  section  "  take  " 
means    actually    take,  as    distinct   Irom 
serving  a  notice  to  treat  or  any  other  kind 
of  constructive  taking.     Looking  at  the 
Lands  Clauses  Act  as  a  whole,  and  looking 
at  common  parlance  and  at  the  langaagB 
of  most    Acts    which    give    oompulaoij 
powers  to  public  bodies,  I  think  we  may 
say  that  the  word  ''  take  "  ought  not  to  be 
confined  to  taking  of  actual  poBBeasion. 
When  we  turn  to  the  Metropolitan  Street 
Improvements  Act,   1877,  and  compare 
the  pi*eamble  in  which  the  use  of  the  word 
''  take "  is  general,  with  section  5,  and 
especially  with  section  31,  where  the  word 
**  take  "  is  obviously  used  in  a  lai^ger  aense^  I 
think  the  safer  construction  is  that  ''take" 
means  either  take  from  the  landlord  what 
the  landlord  has  got,  or  take  from  the 
tenant  and  occupier  what  the  tenant  and 
occupier    has    got,    namely,    pooaeonion. 
When,  however,  we  come  to  sectiona  32 
and  33,  I  think  that  the  difficulty  of  the 
case  is  not  surmounted  by  adopting  this 
larger  construction. 

The  first  question  is,  whether  what  the 
board  have  done  or  are  now  doing  la  a 
taking  within  the  meaning  of  section  33  of 
the  special  Act.  Is  the  notice  to  treat  a 
taking  at  all,  whatever  sense  be  placed  on 
the  word  "  taking"  Y  Serving  a  notice  to 
treat  certainly  is  one  of  the  neoeseaxy  etepB 
towards  a  compulsory  taking,  bat  I  cannot 
see  that  it  is  an  actual  talong.  Then,  is 
the  service  of  notice  of  the  intention  to 
summon  a  jury  a  taking)  That,  again, 
seems  to  me  to  be  a  step  under  the  com- 
pulsory powers  of  the  Act;  but  it  doea  not 
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amount  to  depriving  the  landlord  of  his 
title.  The  laiidlord  will  be  deprived  of 
his  title,  if  at  all,  at  a  later  stage  of  the 
proceedings.  Nor  is  it  an  acquiring  of 
actual  possession.  In  no  seuse^  therefbre, 
of  the  word  is  this  a  taking. 

Then  we  come  to  the  second  point,  which 
is  one  of  great  difficulty.  Assuming  that 
the  board  are  not  actually  taking,  still  it 
is  said  they  are  moving  in  tlie  direction 
of  a  taking,  and  are  putting  in  force  a 
compulsory  power  which  th^y  are  not 
entitled  to  exercise  .because  they  are  not 
yet  in  a  position  to  take.  Whether  that 
alignment  is  to  prevail  or  not  seems  to  me 
to  depend  entirely  on  the  answer  to  be 
given  to  one  short  question,  whether  these 
aie  houses  which  the  board  are  authorised 
to  take.  If  80,  they  may  proceed  as  far  as 
they  think  fit  in  the  direction  of  taking, 
snlgect  only  to  this,  that  before  actually 
taking  they  must  comply  with  the  condi- 
tion. The  board  are  acting  under  section 
18  and  the  following  sections  of  the  Lands 
Clauses  Act.  Section  18  provides  that, 
"  When  the  promoters  of  the  undertaking 
shall  require  to  purchase  or  take  any  of 
the  lands  which  by  this  or  the  special  Act 
or  any  Act  incorporated  therewith  they 
are  authorised  to  purchase  or  take,''  they 
aiB  to  serve  a  notice  to  treat.  After  this 
they  are  to  take  other  steps,  among  which 
is  a  notice  to  summon  a  jury.  The  short 
questicm  then  is,  Are  these  houses  at  this 
moment  lands  authorised  to  be  taken  1  It  is 
said  that  they  ai-e  not  lands  authorised  to 
be  taken,  because  before  they  are  ultimately 
taken  something  further  has  to  be  done. 
But  it  seems  to  me  that  although  before 
a  title  to  them  can  be  finally  acquired,  or 
posseeaion  or  entry  can  be  actually  effected 
i^n  them,  something  further  has  to  be 
doney  nevertheless  they  are  at  this  moment 
lands  authorised  to  be  taken  by  the  special 
Act.  The  5th  section  of  that  Act  is 
eacpressed  in  the  most  general  terms,  and 
empowers  the  board  to  <'  enter  upon,  take, 
use  and  hold  and  acquire  easements  over 
such  of  the  said  lands "  (that  is,  lands 
delineated  on  the  deposited  plans  and 
described  in  the  books  of  reference)  ''as 
they  may  deem  necessary  for  the  purpose 
of  the  improvements,  and  for  providing 
space  for  the  erection  of  houses  and  build- 
IngB  adjoining  and  near  thereto.''    The 
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lands  to  which  this  action  relates  are  lands 
delineated  on  the  deposited  plans  and 
described  in  the  books  of  reference.  Why, 
then,  are  they  not  lands  authoiisod  to  be 
taken  1  If  in  the  remainder  of  the  Act 
we  could  find  that  there  wi\s  some  excep- 
tion or  fetter  imposed  which  the  board 
could  not  themselves  remove,  then  I 
should  agree  that  very  probably  these 
lands  would  not  be  lands  authorised  to  be 
taken.  The  Act  itself  presents  salient 
instances  of  exception  of  particular  pro- 
perty from  the  general  power.  The 
portico  and  steps  of  St.  Martin's  Church 
are  on  the  deposited  plans,  and  I  suppose 
within  the  description  in  the  books  of 
reference,  yet  section  6  enacts  that  nothing 
in  the  Act  shall  authorise  the  board  to 
enter  upon,  take  or  use  any  part  of  them. 
Therefore  the  portico  and  steps  of  St. 
Martin's  Church  are  not  land  authorised 
to  be  taken,  because,  although  they  would 
be  otherwise  within  the  general  terms  of 
section  5,  there  is  a  special  exception  of 
them  in  sectioh  G.  Again,  in  section  5  it- 
self there  is  an  express  exception  of  certain 
lands  shewn  on  the  deposited  plans.  Then 
sections  34  and  35  prohibit  the  taking  of 
cei*tain  Crown  lands,  which  no  doubt  are 
described  upon  the  deposited  plans  and  in 
the  books  of  reference,  without  the  consent 
of  the  commissioners  mentioned  in  those 
sections.  Therefore  there  are  instances  of 
lands  which  the  board  are  not  authorised 
to  take,  although  the  general  section,  but 
for  the  subsequent  provisions,  would  appear 
to  entitle  them  to  do  so. 

But  when  we  come  to  section  33  we 
find  that  the  proviso  to  that  section  does 
not  except  these  particular  lands  from 
the  authority  to  take,  but  only  says  that 
before  they  are  taken  something  else  is  to 
be  done  which  the  board  can  do,  and  which 
the  board  can  be  compelled  to  do,  because 
I  do  not  doubt  that  a  mandaviua  could  be 
obtained  against  the  board  if  they  failed 
to  fulfil  this  obligation.  It  is  not,  there- 
fore, the  case  of  the  board  not  being  able 
to  take  these  lands,  because  they  are  not 
only  authorised  to  take  them,  but  they  are 
authorised  to  do  everything  that  is  neces- 
sary to  acquire  a  good  title  to  them.  And 
if  these  are  lands  authorised  to  be  taken, 
all  the  compulsory  machinery  of  the  Lands 
Clauses  Act  is  applicable — subject  to  the 
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proviso  introduced  by  the  33rd  section  of 
the    special    Act — namely,    that    before 
.  actual  taking  is  effected  something  further 
will  have  to  be  done. 

The  illustration  has  been  urged  upon  us, 
in  argument  of  the  case,  where  the  capital 
of  a  company  has  not  been  subscribed. 
It  is  said  that  as  the  Court  would  inter- 
fere to  prevent  a  company  in  that  case 
from  putting  in  force  its  compulsory 
powers,  so  here  it  ought  to  prevent  these 
lands  being  taken,  because  something  has 
not  yet  been  done  before  they  are  taken. 
The  answer  is  obvious — section  16  of  the 
Lands  Clauses  Act,  1845,  which  prevents 
a  company  from  proceeding  until  the 
capital  i&  subscribed,  is  a  section  which 
says  in  so  many  words  that  no  steps  shall 
be  taken  until  the  capital  is  subscribed. 
There  are  no  such  words  here,  for  the 
proviso  in  section  33,  as  I  read  it,  simply 
says  that  the  taking  shall  not  be  complete 
or  effective  until  a  certain  condition  has 
been  complied  with. 

Now  is  there  anything  in  this  construc- 
tion to  lessen  the  protection   which   the 
Legislature  must  be  supposed  to  have  in- 
tended to  give  to  the  labouring  classes  1  for 
I  agree  that  if  there  were,  that  would  be  a 
very  good  reason  for  pausing  before  adopt- 
ing this    construction.      But  I  cm  see 
nothing  of  that  kind.     If,  indeed,  we  were 
to  adopt  the  learned  Attorney-General's 
narrower  construction,  and   to  say  that 
the  board  might  do  everything  down  to 
actually  taking  possession  of  the  lands  in 
question,  I  think  tliat  the  protection  which 
the  Legislature  may  be  supposed  to  have 
intended  to  give  to  the  individuals  of  the 
labouring  classes  who  arc  sought  to  be 
protected  by  section  32,  and  the  class  itself 
which  is  protected  by  section  33,  would 
be  materially  lessened,  for  they  would  lose 
at  all  events  the  barrier  of  the  landlord's 
title.  But,  adopting  the  construction  which 
I  put  on  the  proviso,  and  giving  the  wider 
meaning  to  the  word  "  take,"  it  seems  to 
me  that  the  labouring  classas  have  as  full 
protection  under  these  two  sec^tions  as  it 
can  be  contended  that  they  ought  to  have. 
They  have  the  landlord's  title  so  long  as 
the  landlord  chooses  to  enforce  it.     If  the 
landlonl  ceases  to  wish  to  enforce  it  they 
have  a  right  at  all  events  to  protect  their 
own  possession,  and   get   it  protected  if 


necessary  by  the  Secretary  of  State  or  the 
Attorney-General. 

It  has  been  said  that  the  board,  if  this 
construction  be  adopted,  might  go  on  to 
the  very  last  and  then  be  plaoed  in  em- 
baiTassraent,  because  they  would  have 
served  their  notices  and  had  the  cases  tried 
and  the  amount  of  compensation  'decided 
by  a  juiy,  and  then  find  themselves  nnaUe 
to  complete.  It  seems  to  me  that  it 
would  be  the  fair  construction  of  this  Act 
to  hold  that  the  board  have  the  time  down 
to  the  very  perfecting  of  their  title  giyea 
them  for  obtaining  the  consent  of  the 
Secretaiy  of  State.  I  cannot  think  that  a 
public  body  like  the  Metropolitan  Board 
of  Works  ought  to  be  assumed  to  be  likely 
to  place  themselves  in  pecuniary  embanaaB- 
ment  so  as  to  be  unable  to  complete  their 
works. 

For  these  reasons  I  think  that  the  in- 
junction ought  to  be  dissolved. 


Solicitors— R.  H.  Veal,  for  pliun tiff ;  R.  Wazd, 
for  ^Ictropolitan  Board  of  Works. 


[IN  THE  COURT  OF  APrEAL.] 


LOOSEMORE  V,  THE  TTVEB- 
TON  AND  NORTH  DEVON 
RAILWAY  OOMPANT. 


Selborne,  L.C. 
Jessel,  M.R. 
Cotton,  l^i, 
1882. 
Nov.  G,  7. 

liailwaij  Compani/ — Lands  Clattses  Con- 
solidation  Act,  1845,  88.  21,  23,  38,  39,  68 
ami  85 — Notice  to  Treat — ExpiraHon  of 
Powers — EiUrf/  tender  section  85 — BighU 
of  LawlowneT, 

Where  a  railway  company  give  iJie  usual 
notice  to  treat  to  an  unwUling  landawneTf 
and  he  takes  tw  steps  whatever  to  ascertain 
the  purchasa-nioney  to  he  paid,  the  convpcmy 
cayi  follow  up  th^lr  7ioiice  and  obtain  a 
complete,  tith  to  the  laytd  under  sections  21, 
23,  38  ajul  39  of  ths  LawJs  Clauses  Con- 
solidation Act,  1845,  provided  they  do  so 
before  the  expiration  of  their  potoera  to 
coinvletc  the  line. 

For  a  comj)any  to  enters  under  th€  S5th 
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median  of  the  Lands  Clatisea  Consolidation 
Act,  on  the  eve  of  the  expiration  of  all  their 
general  powers  applicable  to  the  land  on 
which  they  so  enter,  not  for  the  purpose  of 
making  any  statutory  works,  hut  for  tJuit 
of  acquiring  a  possessory  tide  to  the  land 
against  the  landowner,  and  then  making  a 
railway  over  it,  not  under  the  Act,  but  as 
under  an  ordinary  landowner's  title,  is  an 
abuse  of  the  Act  which  can  confer  no  right 
upon  the  company  after  the  expiration  of 
their  powers  which  they  would  not  other- 
wise  have  possessed ;  and  this  rule  applies 
whether  the  entry  of  the  company  is,  in  the 
first  instance,  wrongful  or  not. 
Decision  of  Fry,  J.,  reversed.' 

This  was  an  appeal  from  so  much  of  the 
decision  of  Fry,  J.  (reported  51  Law  J. 
Bep.  Chanc.  570),  as  held  —  First,  that 
where  a  railway  company  have  given  notice 
to  take  lands  within  the  period  limited  for 
the  exercise  of  their  compulsory  powers, 
their  right  to  the  land  is  not  defeated  by 
the  expiration  (before  the  completion  of  the 
purchase)  of  the  period  limited  by  their 
special  Act  for  the  completion  of  their 
-worlcs ;  secondly,  that  where  a  railway  com- 
pany have  given  notice  to  take  lands,  and 
the  time  for  the  completion  of  their  works 
has  nearly  expired  without  the  landowner 
haying  taken  any  steps  to  ascertain  the 
pandiase-money  to  be  paid,  the  company  are 
Jostified  in  entering,  under  the  85th  section 
of  the  Lands  Clauses  Consolidation  Act, 
1 845 ;  thirdly,  that  a  railway  company  may 
enter  peaceably  imder  the  85th  section, 
although  ilie  landowner  has  refused  to  give 
ap  possession. 

For  the  appellant — plaintiflf  in  person. — 
The  notice  to  treat  did  not  constitute  a 
contract,  and  before  there  is  an  enforceable 
contract  the  purchase-money  must  be  ascer- 
tained— Haynes  v.  Haynes  (1),  Wing  v. 
^Ike  Tottenhami  and  Hampstead  Junction 
Hailway  Company  (2)  and  Adams  v.  The 
Ixmdon  and  Blackwall  Railway  Company 
(3).  Although  the  company  could  have  gone 

(1)  1  Dr.  Sc  8.  426 ;  30  Law  J.  Rep.  Chanc. 

578. 

(2)  37  Law  J.  Rep.  Chanc.  654 ;  Law  Rep.  3 

Chane.  740. 

(3)  2  Mac.  &  G.  118  ;  19  Law  J.  Rep.  Chanc. 

667. 
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on  under  their  notice  and  made  themselves 
owners  of  the  land  after  the  expiration  of 
their  compulsory  powers,  yet,  as  they  did 
not  do  so  before  the  expiration  of  the  time 
limited  for  the  completion  of  their  works, 
they  acquired  no  estate  in  the  land.  They 
must  complete  their  title  within  the  time 
limited  for  the  completion  of  their  works. 
They  could  not  by  entry  a  few  days  before 
that  time,  when  it  was  impossible  to  ascer- 
tain the  price  or  complete  the  railway 
within  the  time,  acquire  the  right  to  com- 
plete their  title  afterwards — Baker  v.  The 
Metropolitan  Railway  Compa/ny  (4),  Rich- 
mond V.  The  North  London  Railway  Com- 
pany (5),  Lamb  v.  The  North  London 
Railway  Company  (6),  Rangeley  v.  The 
Midland  Railway  Company  (7)  and  Kemp 
V.  The  South  Eastern  Railway  Com,pany 
(8).  Further,  it  is  an  illegal  act  for  the 
company  to  go  on  making  a  railway  on  the 
land  after  the  time  limited  for  the  com- 
pletion of  their  works,  which  will  be  re- 
strained at  the  instance  of  the  Attorney- 
General  or  of  the  shareholders,  or  of  a 
private  individual  if  he  can  shew  special 
damage  is  being  done  to  him — The  Attor- 
ney-General V.  The  Shrewsbury  Bridge 
Company  (9),  Cohen  v.  Wilkinson  (10), 
Astley  V.  The  Manchester,  d'c.  Railway 
Company  (11)  and  Betts  v.  Tlie  Grea/t 
Eastern  Railway  Company  (12). 

Lastly,  a  company  cannot  enter  under 
section  85  except  in  a  case  of  urgency — 
Field  V.  The  Carnarvon  and  Llanberis 
Railway  Company  (13).  It  is  a  fraudulent 
user  of  the  section  to  take  possession  of 
land  under  it  for  purposes  which   have 

(4)  31  Beav.  504 ;  32  Law  J.  Rep.  Chanc.  7. 
(6)  37  Law  J.  Rep.  Chanc.  273,  886 ;   Law 
Hep.  6  Eq.  352  ;  ibid.  3  Chanc.  679. 

(6)  Law  Rep.  4  Chanc.  622. 

(7)  37  Ijaw  J.  Rep.  Chanc.  313;  Law  Rep.  3 
Chanc.  306. 

(8)  41  Law  J.  Rep.  Chanc.  404 ;  Law  Rep.  7 
Chanc.  364. 

(9)  51  Law  J.  Rep.  Chanc.  746  ;  Law  Rep.  21 
Ch.  D.  752. 

(10)  1  Mac.  &  G.  481;  1  Hall  &  Tw.  654; 
12  Beav.  125,  138  ;  18  Law  J.  Rep.  Chanc.  378, 

411. 
(U)  2  Do  Gex  &  J.  453 ;  27  Law  J.  Rep.  Chanc. 

478.' 

(12)  49  Law  J.  Rep.  Exch.  197 ;  Law  Rep.  3 
Ex.  D.  182. 

(13)  37  Law  J.  Rep.  Chanc.  176 ;  Law  Rep.  6 
Eq.  190. 
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become  incapable  of  being  carried  into 
effect — The  Shrewsbury  and  BirmiriAjham 
RaUway  Company  v.  The  London  and 
North  Western  Railway  Company  (14). 
The  section  was  only  intended  to  enable  a 
company  to  proceed  with  necessary  works 
before  they  had  obtained  a  complete  title 
in  the  usual  way. 

Daveyj  Q.C.,  and  FarxocU,  for  the  com- 
pany.— There  was  no  abandonment  of  our 
notice  to  treat.  Our  entry  and  possession 
under  the  85th  section  were  legal,  and  we 
do  not  want  the  powers  of  the  Act  to  make 
the  railway  on  the  land.  The  cases  shew 
that  the  initiative  lies  with  the  landowner 
under  section  68  of  the  Act  to  ascertain 
the  compensation  to  be  paid.  Until  he 
proceeds  the  company  are  powerless — 
Adams  v.  Th^  London  and  Blackwall  Rail- 
way Company  (3)  and  Doe  v.  TJie  North 
Staffordshire  Railway  Comjxiny  (16). 

[Lord  Selboene,  L.C; — No.  You  could 
have  proceeded,  under  sections  21,  23,  38 
and  39  of  the  Lands  Clauses  A  ct,  to  sum- 
mon a  jury  to  assess  the  value.] 

The  summoning  of  a  jury  would  be  the 
dischai-ge  of  a  duty  or  obligation,  not  the 
exercise  of  a  power — Tlie  Qiveen  v.  TJie 
Birmimjham  and  Oxford  Junction  Rail- 
way Company  (16).  We  contend  that  the 
plaintiff  comes  under  the  68th  and  85th 
sections  of  the  Act,  or  not  nt  all. 

[Lord  Selborne,  L.C. — No.  lie  comes 
under  the  normal  clauses  of  the  Act,  which 
are  those  I  have  refen-ed  to.  The  68th 
and  85th  sections  provide  for  a  ca^is 
07/it8^t^,  and  are  not  normal  clauses.] 

If  the  summoning  a  jury  is  the  exer- 
cise of  a  power  it  is  the  exercise  of  a  power 
of  compulsory  purchase ;  but  that  cannot 
be,  because  it  has  been  held  that  a  jury 
can  be  summoned  after  the  compulsory 
powers  have  expired.  If  nothing  can  be 
done  after  the  expiration  of  the  time 
limited  for  the  completion  of  the  works, 
then  the  powers  must  expire  so  soon  as  it 
appears  that  the  railway  cannot  be  made 
within  the  presciibed  period ;  so  that  after 
the  five  years  have  expired  the  company 

(14)  4  DeGcx,  M.  &  G.  115  ;  22  Law  J.  Rep. 
Chanc.  682. 

(15)  16  Q.B.  Rep.  526 ;  20  Law  J.  Rep.  Q.B. 
249. 

(ie)  15  Q.B.  Rep.  634 ;  10  Law  J.  Rep.  Q.B. 
453. 


cannot  do  anything  on  its  land.  But  we 
contend  that,  when  possession  is  taken 
under  the  85th  section,  the  oompanyaro 
entitled  to  hold,  subject  only  to  maLlring 
compensjition  under  section  68. 

They  also  referred  to  Ric/imond  v.  The 
North  London  Railway  Company  (6),  The 
Ystalyfera  Iron  Company  v.  jTAe  NeaA 
and  Brecon  Railway  Company  (17),  Kemp 
V.  The  South  pastern  Railway  Company 
(8),  Tfie  Marquis  of  Salisbury  V.  TheGreal 
Northern  Railioay  Company  (18)  and 
llooper  V.  Bourne  (19). 

The  Lord  Chancellor  (Lord  Selboemx). 
— The  facts  which  need  be  stated  for  tbe 
purpose  of  determining  this  appeal  are  few. 
The  compulsory  powers  of  the  company  ex- 
pired on  the  19th  of  July,  1878,  and  a  week 
before  that  time  the  company  gave  the  appd- 
lant  notice  to  take  the  land  which  ia  now 
in  question,  and  the  possession  and  use  of 
which  by  them  was  necessary  for  the  com- 
pletion of  their  railway.  According  to 
authorities  cited  at  the  bar,  and  not  dis- 
puted by  the  appellant,  they  mighty  not- 
withstanding the  expiry  of  their  oompul- 
sory  powers,  have  taken  steps  at  any  tune 
during  the  interval  between  the  12th  ef 
July,  1878.  and  the  19th  of  July,  1880,  to 
follow  up  their  notice  and  obtain  a  complete 
title  to  the  land  ;  but  they  never  took  any 
Kuch  step.  There  was  no  impediment  to 
their  BO  doing,  under  sections  21,  23,  38  and 
39  of  the  Lands  Clauses  Act,  for  althonf^ 
the  appellant,  on  the  2nd  of  August,  1878, 
had  given  them  a  counter-notice  requiring 
them  to  take  moi-e  land  if  they  took  any, 
that  counter-notice  was  never  assented  to 
or  acted  upon  by  the  company,  and  Mr. 
Justice  Fry  has  held  (as  far  as  I  can  judge 
rightly)  that  they  were  entitled  to  disregard 
it,  as  going,  at  all  events,  beyond  the  appel- 
lant's rights.  The  company's  powers  "  for 
making  or  completing  the  railways-  or 
otherwise  in  relation  thereto"  came  to  an 
end,  or  (in  the  terms  of  section  40  of  their 
special  Act)  were  to  ''cease  to  bo 
cised  "  on  the  19  th  of  July,  1880,  except 
to  so  much  of  the  line  as  was  .then  com. 

(17)  43  Law  J.  Eep.  Chanc.  476 ;   Law  Bep. 
17  Eq.  142. 

(18)  17  Q.B.  Rep.  840;  21  Law  J.  Rep.  Q.U 
1 8r,. 

(19)  Law  Rep.  6  App.  Cas.  1. 
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pleted.  Just  thirteen  days  before  that 
tiine,  on  the  6th  of  July,  1880,  they 
entered  on  this  land,  under  the  85th  sec- 
tion of  the  Lands  Clauses  Act,  having 
taken  the  first  step  necessary  to  enable 
them  to  do  so  nearly  seven  months  be- 
fore, and  having,  for  some  reason  which 
does  not  appear,  allowed  about  thi*ee 
months  to  elapse  between  the  surveyor's 
Talnation  and  the  payment  of  its  amount 
into  Court,  and  about  two  months  more 
between  that  payment  into  Court  and  the 
deliveiy  of  the  necessary  bond.  The 
appellant  never  consented  to  the  taking 
of  his  land  under  the  company's  notice, 
he  did  nothing  on  the  footing  of  the 
yalidity  of  that  notice — indeed  there  was 
nothing  which  he  could  have  done  (unless 
he  had  desired  an  arbitration)  before  the 
6th  of  July,  1880,  when  the  company  en- 
tered. The  railway,  of  course,  was  not 
made  upon  this  land  when  the  company's 
powers  (except  as  to  the  completed  part  of 
^e  line)  expired  on  the  19th  of  July, 
1880,  and  when  they  entered  under  the 
85th  section  it  must  have  been  manifest 
that  this  could  not  possibly  be  done,  and 
this  was  land  without  the  use  of  which  for 
the  purpose  of  the  line  the  railways  were 
noty  and  could  not  be,  completed.  The 
miaation,  in  my  view,  is,  whether  under 
tiiese  circumstances  the  company's  notice 
oonld  be  enforced  by  them  adversely  to  the 
af^llant,  and  followed  up  by  the  steps 
necessary  to  transfer  the  title  to  his  land 
to  the  company  under  the  Act  of  Parlia- 
ment without  his  consent,  when  the  pre- 
sent action  was  commenced  on  the  24th  of 
July,  1880.  Mr.  Justice  Fry  decided  this 
question  in  the  company's  favour ;  but  with 
that  dedaion  I  am  unable  to  agree.  If 
tlie  question  had  been  untouched  by  au- 
thority,! should  have  thought  it  reasonably 
]>lam  that  the  use  of  land  of  which  posses- 
sion had  been  taken  under  the  85th  sec- 
tion of  the  Act,  and  also  every  step  neces- 
sary to  be  taken  by  the  company  against  ^n 
unwilling  landowner  who  had  entered  into 
no  agreement  with  them  to  transfer  his 
title  to  themselves  by  virtue  and  in  oonse- 
qoenoe  of  notice  given  by  them  under  the 
Act  to  take  that  land,  would  be  an  exer- 
cise of  powers  which,  whether  technically 
dlstingoiahable  from  the  oomptdsory  powers 
or  not^  were  gran^  to  the  company  by 
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their  special  Act  "for  making  or  com- 
pleting the  railways  or  otherwise  in  rela- 
tion thereto,"  and  the  special  Act  has  said 
that  all  these  powers  "  shall  cease  to  be 
exercised,"  which  must  at  all  events  mean 
that  they  shall  no  longer  be  exercised  by 
the  company  at  its  own  will  and  for  its 
own  benefit  after  the  19th  of  July,  1880. 

The  authorities  seem  to  me  to  confirm 
this  conclusion.  Lord  Hatherley,  in  Kemp 
V.  The  Scuth-Eastem  Railway  Company 
(8),  said  :  "  A  notice  to  treat  given  by  a 
company  is  perfectly  good  as  long  as  the 
company  are  empowered  to  carry  into 
eflect  their  works  imder  the  Act  of  Par- 
liament, and  no  longer.  It  may  be  given 
the  day  before  the  compulsory  powers  to 
take  the  land  expire,  and  then  it  will  last 
until  the  time  for  which  that  land  is 
wanted — namely,  the  time  for  making  the 
works  has  also  expired — but  not  longer." 
He  considered  that  the  same  limit  of  time 
ought  to  be  implied  in  an  agreement,  in- 
definite in  its  terms,  as  to  the  price  at 
which  the  company  might  take  from  a 
landowner  such  lands  as  might  be  required 
for  the  purpose  of  their  works;  as  Lord 
Cairns  had  also  previously  decided  in 
JUangeley  v.  The  Midland  Railway  Com- 
pany (7).  In  Richmond  y.  The  North 
London  Railway  Company  (5),  Lord  Ho- 
rn illy,  having  to  determine  the  question 
for  what  length  of  time  a  notice  duly 
given  under  the  Lands  Clauses  Act  would 
continue  in  force,  said  :  "  The  only  prin- 
ciple that  I  can  discover  which  can  have 
any  fixity  about  it  is  to  limit  the  time 
within  which,  after  giving  the  notice  to 
treat,  the  railway  company  must  come 
to  an  agreement  with  the  landowner,  or 
must  ascertain  the  price  to  be  paid  to  him, 
to  the  period  fixed  by  the  Legislature  for 
the  completion  of  the  line."  That  case  was 
carried  to  the  Court  of  Appeal,  where 
Lord  Cairns  (though  thinking  it  unneces- 
sary to  decide,  and  not  deciding  the  point) 
said  :  "  It  might  be  a  very  beneficial  rule 
to  lay  down,  and  I  do  not  say  that  I  differ 
from  the  Master  of  the  Kolls  as  to  what 
should  be  the  rule — that  where  a  railway 
company  is  limited  in  time  for  taking  land 
by  compulsion,  and  is  also  limited  in  time 
for  completing  their  works,  then,  if  they 
sleep  upon  their  works,  when  the  time 
for  completion  of  them  has  come  they 
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should  be  held  disabled  from  going    on 
with  any  compulsory  purchase." 

To  distinguish  the  present  case  from 
these  authorities  it  was  insisted  thiit  the 
entry  by  the  company  upon  the  land  before 
the  expiration  of  the  time  limited  for  the 
completion  of  the  works  was  sufficient  to 
give  it  a  title  to  possession  under  the  Act, 
and  to  exclude  any  inference  that  the 
notice  was  abandoned.  None  of  the  au< 
thorities,  however,  have  treated  the  ques- 
tion as  depending  upon  any  mere  inten- 
tion on  the  part  of  the  company  to  keep 
or  not  to  keep  the  notice  alive ;  and  in  my 
opinion  it  is  immaterial  whether  the  com- 
pany did  or  did  not  mean  to  abandon  their 
notice.  The  power  of  entry  given  to  the 
company  by  section  85  of  the  Lands 
Clauses  Act  under  the  conditions  there 
mentioned  is  given  as  ancilhiry  to  and  for 
the  purposes  of  the  other  statutory  powei-s. 
It  confers  no  right  to  possession  except 
for  the  purpose  of  making  the  statutory 
works  under  the  Act ;  it  does  not  divest 
the  landowner's  title,  or,  in  this  case,  re- 
lieve the  company  from  tlie  necessity  of 
proceeding  under  the  powers  given  to  them 
''  for  making  and  completing  the  railways, 
or  otherwise  in  relation  thereto,"  in  order 
to  transfer  that  title  to  themselves  in  the 
same  manner  as  if  they  had  not  entered. 
It  is  true  that  after  such  entiy  the  land- 
owner, if  he  wishes  to  compel  the  company 
to  take  the  steps  necessary  for  that  pur- 
pose, may  proceed  under  the  68th  section 
of  the  Lands  Clauses  Act;  but  in  the 
present  case  the  appellant  pi-eferred  to 
stand  upon  his  own  title  to  the  land,  which 
in  my  opinion  he  had  a  right  to  do.  For 
a  company  to  enter,  under  the  85th  section, 
on  the  eve  of  the  expiration  of  all  their 
general  powers  applicable  to  the  land  on 
which  it  so  entera,  not  for  the  purpose  of 
making  any  statutory  works,  but  for  that 
of  acquiring  a  possessory  title  to  the  land 
against  the  landownier,  and  then  making  a 
railway  over  it,  not  imder  the  Act,  but  as 
under  an  ordinary  landowner's  title,  is,  in 
my  opinion,  an  abuse  of  the  Act  which 
can  confer  no  right  upon  the  company 
after  the  expiration  of  their  powers  which 
they  would  not  otherwise  have  possessed. 
I  think,  therefore,  that  the  order  under 
appeal  ought  to  be  reversed,  and  the  relief 
asked  by  his  statement  of  claim  given  to 


the  appellant,  with  the  costs  of  the  aetum 
and  of  this  appeal  If,  however^  he  chooBes 
to  take  an  enquiry  as  to  damages,  I  should 
be  disposed  to  reserve  the  costs  of  that 
enquiry  till  it  is  seen  whether  he  has  suf- 
fered any  substantial  damage,  unless  the 
Lords  Justices  should  in  that  respect  be  of 
a  ditirei*ent  opinion. 

Jessel,  M.R. — ^The  appeal  in  this  case 
is  brought  from  a  decison  of  Mr.  Jnstioe 
Fry,  in  effect  deciding  that  the  plaintiff, 
who  was  owner  both  at  law  and  in  equity 
of  land  of  which  he  was  in  quiet  posaeasian, 
has  lost  his  ordinary  rights  of  ownership. 
If  that  is  so,  it  con  only  be  by  virtue  of 
the  powers  conferred  by  statute  on  the  re- 
spondents the  railway  company.     If  the 
railway  company  have  not  become  ownen, 
it  appeai-s  to  me  that,  according  to  TCngl^Mh 
law,  their  right  to  retain  possession  of  the 
land  must  be  by  virtue  of  some  power  con- 
ferred upon  them.  The  first  question,  then, 
to  be  decided  is  whether,  under  the  circum- 
stances stated  by  the  Lord  Chancellor  in 
his  judgment,  and  which  I  will  not  repeat, 
the  railway  company  have  become  ownen 
or  entitled  to  the  rights  of  an  owner.   If  the 
company  have  not  become  so  entitled,  but 
claim  the  right  to  retain  possession  of  the 
land  by  virtue  only  of  a  power  conferred 
by  the  Legislature,  then  it  appears  to 
me  that  they  have  no  such  right,  the  power 
having  ceased   because  the  railway  has 
not  been  completed  within  the  period  of 
five  years  prescribed  .by  the  Special  Act 
of  Parliament.     The   5th  section  of  the 
Act,  which  contains  nothing  very  special 
or  peculiai',  is  this  :  ''  Subject  to  the  pro- 
vision of  this  Act  the  company  may  make 
and  maintain,  <S:c.,  the  railways  hereinafter 
desciibed,  and  may  enter  upon,  take  and 
use  such  of  the  land  delineated  upon  the 
said  plans  and  described  in  the  depoidted 
books  of  reference  as  may  be  required  for 
that  purpose."    Their  right  to  take  lands 
is  only  a  right  to  take  lands  "  reqiiired  foi 
tliat  purpose  " — that  is,  for  the  purpose 
making  and  maintaining  the  railway.  " 
40th  section  points  out  that  if  the 
are  not  completed  within  five  years  froi 
the  passing  of  the  Act,  then  on  the  exp: 
ration  of  that  period  '*  the  powers  by 
Act  granted  to  the  company  for  ma! 
and  completing  the  railways  or  o 
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in  relation  thereto,  shall  cease  to  be  exer- 
ciaed,  except  as  to  so  much  thereof  as  is 
then  completed."  As  I  read  the  section, 
the  word  "  thereto,"  as  well  as  the  word 
"thereof,"  refers  to  the  railways;  and 
the  enactment  means  this,  that  after  that 
period  the  company  may  exercise  all  their 
powers  as  regards  the  completed  part  of 
the  railways,  but  may  not  exercise  them  as 
regards  the  non-completed  parts.  Has,  then, 
anything  tckken  place  which  deprives  the 
pliiintiff  of  his  ownership  1  First  of  all, 
'we  have  nothiiig  whatever  except  a  notice 
to  treat  and  an  entry  under  the  85th  sec- 
tion. As  r^ards  tiie  notice  to  Ireat,  it 
was  admitted  in  argument,  and  in  fact  it 
oonld  not  be  disputed,  that  the  mere  giving 
the  notice  to  treat  did  not  change  the 
ownership ;  no  doubt  it  affected  the  posi- 
tion of  the  landowner  most  seriously.  It 
enabled  the  company  to  obtain  the  owner- 
ship of  his  land  on  taking  the  proper  steps, 
and  if  the  company  took  possession  of  the 
landy  then,  no  doubt,  the  landowner  also 
oonld  compel  them  to  pay  for  it  according 
to  tiie  value  to  bo  ascertained  by  a  jury. 
Bat  it  did  not  make  the  company  owners 
of  the  land.  Now  if  that  peculiar  rela- 
tuniy  which  no  doubt  is  formed  or  created 
by  the  giving  of  the  notice,  does  not 
operate  as  a  change  of  ownership— which 
nnqaestionably  it  does  not — how  could  the 
entry  under  the  85th  section  effect  such 
diange  f  That  section  belongs  to  a  totally 
different  class  of  sections,  and  is  not  in- 
tended to  afiect  anything  more  tlian  the 
oecnpation  of  the  land.  It  is  one  of  that 
gnmp  of  sections  coming  under  the  head- 
ing, *'  And  with  respect  to  the  entry  upon 
lands  by  the  promoters  of  the  undertaking," 
and  it  enacts  that  if  the  promoters  of  the 
undertaking  shall  be  desirous  of  entering 
upon  and  using  lands  before  an  agreement 
is  made,  or  an  award,  or  a  verdict  is  taken 
— that  is,  if  they  want  them  earlier  than 
ihe  period  fixed  for  ascertaining  the  price 
■M  then  they  may  enter  and  use  on  certain 
tenns.  But  for  what  purposes]  Tbey 
can  only  use  for  the  purposes  of  the  Act — 
that  is,  for  making  the  railway.  This 
entiy  and  user  does  not  deprive  the  land- 
owner of  his  ownership  of  the  land,  though 
they  for  a  time  deprive  him  of  the  right 
to  the  poesession  of  it.  As  regards  the 
operation  of  the  85th  section  I  entirely 
You  6S.— Chavo. 
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concur  with  what  the  Lord  Chancellor  has 
said,  though  perhaps  I  go  a  little  further. 
I  entirely  agree  that  the  power  given  by  it, 
like  every  other  power  conferred  on  a 
public  body,  must  be  fairly  used,  or,  as  it 
has  been  called,  bona  fide,  and  with  a  view 
to  carrying  out  the  objects  of  the  Act.    It 
is  not  a  proper  user  of  it  to  make  an  entry 
on  the  land,  not  for  the  purpose  of  con- 
structing works  within  the  period  limited 
by  the  powers  of  the  Act,  but  with  a  view 
of  acquiring  a  right  of  ownership,  or  a 
right  equivalent  to  a  right  of  ownership, 
with  the  idea  of  constructing  the  works 
under  that  right  or  quasi  right,  after  the 
period  limited  by  the  Act  for  the  construc- 
tion of  the  works  has  expired.     I  should 
say  that  an  entry  made  under  such  cir- 
cumstances was  not  rightly  made,  and 
could  confer  no  further  title  on  the  com- 
pany than  the  company  had  before,  which, 
as  I  have  already  said,  was  not,  in  my 
opinion,  a  right  of  ownership.     If  that  be 
so,  there  is  nothing  more  that  need  be  con- 
sidered for  the  decision  of  this  case.     But 
there  is  a  point  to  which  the  Lord  Chan- 
cellor did  not  refer,  and  as  to  which  I 
desire  to  express  my  opinion — namely,  sup- 
posing the  entry  had  been  rightfully  made, 
what  would  have  happened  after  the  thir- 
teen days  1    It  appears  to  me  that  then 
the  right  of  retaining  possession  of  the 
land  would  have  come  to  an  end.     There 
is  no  right  to  enter  and  use  except  for  the 
purpose  of  the  Act.      It  is  not  merely 
entering  thdt  is  authorised,  it  is  entering 
and  using.     If  the  company  cannot  use,  it 
seems  to  me  that  they  cannot  retain  posses- 
sion against  the  landowner.     Before  the 
expiration  of  the  thirteen  days  their  answer 
to  the  landowner,  assuming  their  entry  to 
have  been  lawful  until  the  expiration  of 
the  five  years,  would  have  been,  "  We  are 
going  to  use  the  land,  and  we  shall  make 
the  railway  in  time — wait  and  see."    But 
when  the  time  limited  for  making  the  line 
has  expired,  he  says,  "  You  cannot  do  that 
for  which  alone  you  had  a  right  to  take 
my  land,  and  for  which  alone  you  had 
a  right  to  deprive  me  of  the  possession  of 
my  land ;  and  your  right  to  retain  pos- 
session has  therefore  ceased."    It  seems 
to  me  that  both  at   law  and  in  equity 
that  would  be  an  answer  to  any  claim 
set  up  by  the  company  to  retain  posses- 
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sion  of  the  land  after  the   powers  had 
ceased. 

That  being  so,  it  seems  to  me  that  there 
is  no  defence  whatever  against  the  plain- 
tijQf 's  claim ;  that  the  powers  of  the  com- 
pany, whatever  they  were,  had  come  to  an 
end  before  he  brought  his  action,  and  that 
he  is  entitled  to  the  relief  which  has  been 
mentioned  by  the  Lord  Chancellor. 

Cotton,  L.J. — In  this  case  the  railway 
company  claim  to  retain  the  plaintiff's 
land  without  any  contract  or  agreement 
with  him,  and  to  use  it  for  the  purpose  of 
making  their  railway. 

Before  the  wiit  in  this  action  was  issued, 
the  five  years  had  expired,  as  to  which 
the  40th  section  provided  that  if  the  rail- 
ways wei-e  not  completed  within  that  time 
the  powers  grant^  to  the  company  for 
making  and  completing  the  railway  should 
no  longer  be  exercised.  Before  that  time 
notice  to  treat  had  been  given,  but  nothing 
more  had  been  done  before  the  expiration 
of  the  five  years  except  to  enter  under  the 
85th  section  of  the  Act. 

It  is  not  necessary  in  this  case  to  decide 
what  is  the  effect  of  section  40,  as  regards 
the  right  of  the  company  when  they  are 
owners  of  the  land  to  go  on  and  make  and 
complete  works  on  that  land,  if  they  are 
not  interfeiing  with  any  rights  of  the 
public  or  of  individuals  in  a  way  which 
they  cannot  do  witliout  Parliamentary  au- 
thoiity.  I  do  not  say  that  where  they  are 
owners  of  land  and  can  complete  their  rail- 
way upon  it  without  inteifering  with  pub- 
lic rights  or  with  the  rights  of  individuals, 
anybody,  except  perhaps  the  shareholders  or 
the  Attorney-General,  could  stop  them  from 
going  on  and  as  landowners  completing 
their  works  on  the  land  which  they  have 
ali-eady  accjuired  under  the  powers  of  their 
Act.  But  here,  in  my  opinion,  they  have 
not  made  themselves  owners  of  the  land 
under  the  powers  of  their  Act  (I  shall 
deal  presently  with  the  argument  that  they 
have  done  so) ;  and  if  that  is  so,  then  un- 
doubtedly they  cannot  go  on  completing 
their  railway  or  holding  land  for  that  pur- 
l>oso  without  the  exercise  of  the  j^wera 
granted  by  their  Act,  and  under  section  40 
those  powers  have  expired. 

It  was  argued  by  Mr.  Davey  that,  having 
I'egard  to  what  had  occurred,  the  railway 


company  had  put  themselyeB  into 
sion  as  owners  or  with  the  rights  of  ownen 
of  this  propei'ty.  It  was  not  contended, 
and  could  not  be  successfully  contended, 
that  the  notice  to  treat  had  that  effibot; 
but  it  >vas  said  that  the  notice  toteett^ 
followed  as  it  was  by  entry  under  the  85tli 
section  of  the  Lands  CLauses  Act,  with- 
in the  period  of  five  years,  had  put  thun 
in  the  position  of  being  entitled  to  bold 
the  land,  with  no  right  whatever  on  be- 
half of  the  plaintiff,  except  a  right  to  baTB 
a  sum  paid  to  him  for  the  price  of  the 
land,  with  possibly  a  lien  upon  it  tiU  that 
was  paid  ;  and  reliance  was  placed  on  sec- 
tion 6d  of  the  same  Act. 

Now,  undoubtedly,  land  which  is  taken 
under  section  85  has  been  decided  to  be 
— and  I  think  rightly — land  taken  within 
the  meaning  of  section  68,  so  as  to  gtre 
the  landowner  who  has  not  been  settled 
with  as  to  compensation  and  price  a  rig^t 
under  section  68  to  make  his  demand,  and 
get  the  sum  which  he  demands,  if  the  oom- 
pany  do  not  go  to  a  jury.  But  one  must  see 
how  the  word  "  take  "  is  used  here :  "  If 
any  party  shall  be  entitled  to  any  compen- 
sation in  respect  of  any  land,  or  any  interert 
therein,  which  shall  have  been  taken  for 
or  injuriously  affected  by  the  execution  of 
the  works."     There  lies  the  contrast — a 
contrast  between  land  that  is  actually  taken 
posssession   of  by  the  company  and  in- 
tended to  be  permanently  used,  and  land 
of  which  no  possession  is  taken  by  the, 
company,  but  which  is  injuriously  afifeotad 
by  the  works  of  the  company  on  other  land. 
Undoubtedly,  if  here  the  plaintiff  had  said, 
'^Yoii  have  taken  this  land,  intending  to 
use  it  for  the  purposes  of  your  railway 
and  permanently  occupy  it  for  that  pnx^ 
pose,"  and  had  gone  on  under  sectioin  68, 
lam  far  from  saying  that  ho  would  not  baTB 
been  entitled,  even  after  the  expiration  of 
the  five  years,  to  insist  on  and  get  theprioe 
paid  to  him  which  he  demanded  or  wbidi 
might  be  settled.     But  that  does  not  de- 
cide that  as  against  him  the  railway  com* 
pany  are  entitled  to  say,  "We  haTe  by 
what  we  have  done  made  ourselves  ownen 
of  this  land,  .so  that,  subject  to  the  pay- 
ment of  the  price,  we  can  do  upon  it  what* 
ever  as  owners  of  land  we  can  do  with* 
out  interfering  with  the  rights  of  others.' 
For  the  piu-pose  of  seeing  whether  they 


Vol.52.] 

Looumore  v.  Tiverton  Bail,  Co.y  App. 

have  or  have  not  made  themselves  owners, 
we  most  look  at  section  85. 

I  assume  for  the  purpose  of  my  judg- 
ment that  the  entry  upon  the  land  at  the 
time  when  it  was  made  may  be  considered 
as  bona  fid^,  I  do  not  in  any  way  differ 
from  what  was  said  by  the  Lord  Chan- 
cellor,  that  where  entry  is  made  nomi- 
nally for  the  purpose  of  exerdf^ng  sta- 
tutory, powers,  but  really  without  any  such 
intention,  such  an  entry  could  not  be  held  to 
be  lawful.  But,  assuming  the  entry  to  have 
been  lawful,  does  the  possession  of  the  com- 
pany continue  lawful  after  the  expiration 
of  Uie  five  years  ?  If  it  does  not,  can  it 
be  said  that  the  railway  company  have  by 
that  entry,  although  lawful  in  the  first 
instance,  a  right  to  be  considered  either  as 
entitled  to  possession  of  the  land,  or  as 
owners  of  the  land,  under  this  Act  of  Par- 
liament 1 

I  should  say  here  that  it  cannot  possibly 
be  contended  (for  there  is  nothing  in  the 
Act  upon  which  such  an  argument  can  be 
ionnded)  that^  by  entry  under  section  85, 
the  property  in  the  land  has  gone  from 
the  owner  and  vested  in  the  company. 
The  utmost  that  can  be  said  is,  that  under 
this  section  they  have  a  right  to  retain 
poasession,  and  to  get  out  of  the  landowner, 
under  some  of  the  other  clauses  of  the  Act, 
the  legal  estate  which  still  remains  in  him. 
How  for  what  purpose  can  the  entry  be 
made)  The  Master  of  the  Bolls  has  very 
much  anticipated  what  I  proposed  to  say 
upon  that.  The  right  of  entry  is  given  for 
the  purpose  of  enabling  the  company  to 
ezeroise  more  rapidly  than  they  could 
otherwise  do  their  statutory  powers  of 
maJring  and  completing  their  railway. 
Section  85  undoubtedly  speaks  of  using 
the  land^  but  section  85  and  section  84  go 
together,  and  we  find  in  section  84  the 
express  words,  '^  enter  upon  any  land  which 
shall  require  to  be  purchased  or  perma- 
nently used  for  the  purposes  and  under  the 
powers  of  this  or  the  special  Act/'  and 
whenever  user  of  the  land  is  referred  to, 
either  in  sections  84  or  85,  that  must  be 
introduced.  The  user  for  which  they  can 
take  possession  under  section  85  is  user  for 
the  purposes  of  and  under  the  powers 
giTen  by  the  Act,  and  as  against  Uie  will 
o£  the  landowner  they  cannot  in  any  way 
''^  that  right  of  entry  under  section 


MICHAELMAS  1882  to  MICHAELMAS  1883. 


267 


85,  in  my  opinion,  except  for  the  pui'pose 
of  taking  the  land  in  order  to  use  it  under 
the  exercise  of  the  powers  given  by  the 
statute  under  which  they  are  acting.  When 
these  statutory  powers  are  at  an  end  (and 
it  is  clear  under  section  40  that  they  are 
at  an  end  as  far  as  power  and  not  owner- 
ship enables  them  to  go  on)  then  there  is 
no  right  given  by  section  85  in  any  way  to 
use  the  land.     It  is  not  indeed  said  ex- 
pressly that  they  are  to  give  it  up,  but 
where  they  are  acting,  not  as  owners,  but 
as  persons  having  taken  possession  of  the 
land  against  the  will  of  the  owner,  as  soon 
as  the  purposes  for  which  they  are  autho- 
rised to  take  possession  are  at  an  end 
and  have  become  impossible,  then,  in  my 
opinion,  there  is  no  restriction  whatever 
on  the  right  of  the  owner  to  demand  his 
land,  and  to  apply  to  any  proper  Court,  in 
order  to  pi-event  the  company  from  con- 
tinuing there,  and  to  have  himself  revested 
in  possession  of  it.     That,  in  my  opinion, 
is  the  short  answer  to  the  arguments  on 
section  85. 

Assuming  that  if  the  railway  had  been 
completed,  the  company  could  have  made 
themselves  absolute  owners  of  the  land  by 
following  out  the  notice  to  treat,  it  is 
clear  that  at  the  time  when  the  five  years 
expired  the  railway  was  not  in  any  way 
completed,  and  in  my  opinion  they  had  no 
right  to  retain  this  land — not  theirs,  but 
that  of  the  plaintiff — for  the  purpose  of 
making  their  railway  when  they  had  no 
statutory  power  enabling  them  to  make 
their  railway. 

In  my  opinion,  therefore,  even  assuming 
that  their  entry  upon  the  land  was  lawful, 
and  justified  under  the  Act,  yet  when  the 
purposes  for  which  they  had  that  right  of 
entry  and  possession  came  to  an  end,  then 
the  right  of  the  landowner  to  obtain  pos- 
session of  his  land,  and  to  restrain  them 
from  going  on  with  any  of  their  works, 
became  absolute. 

In  my  opinion,  therefore,  the  plaintiff  is 
entitled  to  a  decree.  I  agree  with  what 
the.  Lord  Chancellor  has  intimated — that 
if  there  is  to  be  an  enquiry  as  to  damages, 
the  costs  of  that  must  be  reserved. 


Solicitors— C.  M.  Stretton,  for  plaintiff     B. 
NelsoD,  for  defendant. 
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.OTTON,  L.J.  I 


Hannen,  Sir  J. 

1882. 

Nov.  10. 


colle<;e,  oxford;  in 
re  THE  metropolitan 

\        AND      DISTRICT     RAIL- 
I        WAYS  (city  lines  AND 

^     extensions)  act  1879. 

Lands  Clauses  Coiisolidation  Act,  1849, 
8,  69 — Lamh  taken  hy  Railway  Company 
—  Purcfia^e  Moneys — In  vestment  — Cash 
under  Control  of  Court, 

Money  2>ciid  into  Court  uwhr  the  Lands 
Clauses  Act  and  under  the  Settled  Estates 
Act  u  ^^  cash  under  th3  control  of  the 
Court  '*  within  the  meaning  of  the  Act  23 
d;  24  Vict,  c.  38.  s,  10,  a)id  the  General 
Order  of  the  \fit  of  February,  1861,  ami 
may  he  invested  accordingly, 

Tlie  word^i  "  cash  under  th^  control  of  the 
Court "  mean  cash  standing  in  the  name 
of  the  Accou7itant- General  in  any  cause  or 
matter. 

Cash  tinder  the  control  of  th^  Court 
may  be  invested  in  East  India  Three  and 
a  Juilf  jyer  Cent,  stock  created  since  tJie 
date  of  the  General  Order. 

In  re  Boyd's  Settled  Estates  (42  Law  J. 
Rep.  Chanc.  500)  and  Ex  parte  The  Rector 
of  KirksniCiiton  (51  Law  J.  Rep.  Chanc. 
581 ;  Law  Rep.  20  Ch.  D.  203)  over- 
ruled. 

Lands  belonging  to  the  president  and 
scholars  of  St.  John  Bajjtist  College, 
Oxford,  were  taken  by  the  Metropolitan 
and  District  Railway  Companies  under  the 
powers  of  their  Act,  wliich  incorporated  the 
Lands  Clauses  Consolidation  Act,  1845, 
and  the  sum  of  5,544/.,  representing  the 
purchase- nioiioy,  wjus  paid  into  Court. 

A  petition  having  been  presented  by  the 
president  and  scholai's  of  the  College  asking 
for  the  investment  of  the  5,544/.  in  East 
India  Three  and  a  half  \\qv  Cent,  stock  or 
in  East  India  Four  per  Cent,  stock,  the 
petition  came  on  to  be  heard  l^efore 
Hall,  V.C,  on  the  27th  of  April,  1^82; 
and  he,  holding  in  accordance  with  his 
former  decision  in  the  case  of  Ex  parte  Tits 
Rector  of  Kirksmeaton  (1)  that  money 
which  has  been  paid  into  Court  under  the 

(1)  51   Law  J.  Rop.   Chanc.  581 ;  Law  Rep. 
20  Ch.  D.  2U3. 


Lands  Clauses  Consolidation  Act,  1845,  is 
not  cash  under  the  control  of  the  Coort 
within  the  Law  of  Property  Act<  18€0 
(23  &  24  Vict.  c.  38),  s.  10,  directed,  tnfor 
alia,  that  the  5,544/.  should  be  invested  in 
the  manner  pointed  out  by  the  Lands 
Clauses  Consolidation  Act,  1845,  that  is  to 
say,  in  Consolidated  Three  per  Cent.  An- 
nuities, at  the  same  time  expressing  a  widb 
that  the  matter  should  be  brooght  before 
the  Court  of  Appeal. 
The  College  accordingly  now  appealed. 

Wintle,  for  the  appellants. — The 'deci- 
sions on  this  matter  have  been  veiy  con- 
tradictory, but  the  balance  of  authority  is 
gi-eatly  in  my  favour.     By  the  order  of  the 
1st  of  February,  1861,  which  was  made 
under  the  23  tS:  24  Vict.  c.  38,  it  was  pro- 
vided that  cash  under  the  control  of  the 
Court  might  be   invested  in  East  India 
stock.     It  has  constantly  been  held  that 
money  paid  into  Court  under  the  Settled 
Estates  Act  is  cash  under  the  control  of  the 
Court— ira«  V.  UaU  (2),  In  re  ThonMt 
Settled  Estates  (3),   In  re  Fot/9   TrutU 
(4)  and  In  re  Cook's  Settled  EsUUes  (5). 
In  In  re  Shaw's  Settled  Estates  (6)  Loid 
Romilly,  however,  decided  contrary  to  bis 
decision  in  In  re  Cook's  Estates  (5) ;  and  in 
In  re   Boyd's  Settled  Estates   (7),   Lord 
Sel borne,    L.C.,    thinking    that    he  was 
following  Lord   Romilly's    last    decision, 
decided  that  money  paid  into  Court  under 
the  Settled  Rstates  Act  was  not  cash  under 
contix)l  of  the  Court.     But  he  was  not 
really    following    Lord    Romilly's    latest 
decision — see  the  report  of  Ex  parte  The 
Rector  of  Kirksm4iaton  (1),  where  Hall^ 
V.C,  followed  In  re  Boyd's  SeUied  EHaim 
(7),  but  said  that  he  was  not  at  all  con^ 
vinced  of  the  soundness  of  the  decision^i. 
Malins,   Y.C.,  refused  to  be    bound  b} 
In  re  Boyd's  Settled  Estates  (7)  in  thd 
of  In  re  Toddy's  Settled  Estates  (8).     Bat 

(2)  11  W.Il.  29S. 

(:t)  41  Law  J.  Hep.  Chanc.  780;  Law  Rep.  1 
Eq.  31. 

(4)  23  W.K.  744. 

(5)  40  Law  J.  Kcp.  Cbanc.  400;  Law  Bep.  I 
Eij.  12. 

(6)  41  Law  J.  Rop.  Clianc.  166  ;  Law  Rep.  I 
Eq.  i». 

(7)  42  Law  J.  Rop.  Chanc.  506. 

(8)  43  Law  J.  Rep.  Chanc.  191 ;  Law  Bep.  16 
Eq.  532. 
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the  latest  decision  of  Lord  Romilly,  in 
whose  Court  he  was  sitting,  as  to  which 
decision  he  appears  to  have  been  mistaken. 
I  think,  therefore,  we  are  free  to  decide 
this  case  according  to  what  we  think  to  l)e 
the  true  interpretation  of  the  Act. 

Hanxen,  Sir  J.,  concurred. 


Solicitors — Philpot  Sc  Son,  agents  for  Morrell 
Sc  Son,  Oxford,  for  petitioners ;  Burchells,  for 
the  railway  companies. 
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Jessel,  M.R. 

LiNDLET,  L.J. 

Bo  WEN,  L.J.       >        WILSON   V.   TURNER. 

1883. 
Jan.  16. 

Maintenaiice — Trust  for y  or  Power  of— 
Marriage  Settlement — Contract — Ability  of 
Father. 

There  is  no  distinction  upon  jrrinciple 

hetwee^i  a  provision  in  a  marriage  settle- 

ment  and  that  in  a  will  ns  to  the  application 

of  income,  to  which  children  are  entitled 

for  their  maintenance,  irrespective  of  the 

father's  ability  to  maintain  them. 

Where  the  words  gave  a  discreti<yn  to  the 
trustees,  and  there  was  no  evidence  of  want 
qf  ability  of  the  faJtlier  or  of  the  exercise  of 
any  discretion,  the  paymeiits  were  dis- 
allowed, 

Bansome  v.  Burgess  (36  Law  J.  Rep. 
Chanc.    84;  Law   Bep.    3   Eq.    773)   not 
followed, 

T/ie  princijjle  of  the  cases  Jonnded  upon 
Mundy  v.  Earl  Howe  (4  Bro.  C.C.  223)  w 
Tiot  to  be  extended. 

This  was  an  appeal  from  a  judgment  of 
Bacon,  V.C.,  ordering  certain  accounts  to 
be  taken.  The  action  was  brought  by  the 
plaintiff  against  the  executoi*s  of  his 
deceased  faSier,  W.  Wilson,  asking  for  the 
administration  of  his  estate. 

Various  questions  arose  in  the  course  of 
the  action,  and  the  plaintiff  claimed  an 
account  to  be  taken  of  the  income  received 


by  his  father  since  the  death  of  his  (the 
plaintiff's)  mother,  under  the  following  cir- 
cumstances : — 

Bj  the  settlement  made  upon  the  ma- 
riage  of  W.  Wilson  with  the  mother  of 
the  plaintiff  certain  personal  property  was 
settled  on  trust  for  Mrs.  Wilson  for  life 
for  her  separate  use,  and  after  her  death 
for  her  children  as  she  should  appoint,  and 
in  default  of  appointment  for  her  children 
in  equal  shares.  The  settlement  contained 
the  following  clause :  "  It  is  hereby  de- 
claimed tliat  the  trustees  or  trustee  ahallf 
after  the  death  of  the  wife,  apply  the 
whole,  or  such  part  as  the  said  trustees  or 
trustee  shall  think  fit,  of  the  annual  inoome 
of  the  share  or  fortune  to  which  any  chUd 
shall  for  the  time  being  bo  entitled  in 
ex})ectancy  under  the  trusts  herelnbefoare 
declared  for  or  towards  the  maintenanoe  or 
eduGition  of  such  child  either  directly  or 
to  his  guardian  or  guardians  without  see- 
ing to  the  application  thereof." 

Mrs.  Wilson  died  in  1865,  leaving  the 
plaintiff  the  only  child  of  the  manisge, 
and  who  attained  twenty-one  in  Febrasiy, 
1877. 

After  the  death  of  Mrs.  Wilson  the 
whole  of  the  income  of  the  trust  fond  was 
paid  by  the  trustees  to  W.  Wilson  till  his 
death  in  1880.  The  trustees  did  not 
exercise  any  discretion  in  making  these 
payments,  nor  in  pursuance  of  any  request 
by  W.  Wilson  that  the  income  should  be 
piiid  for  the  maintenance  of  his  son,  but 
on  the  ground  of  the  income  being  the 
father's  own  property.  The  father  mean- 
time maintained  and  supported  the 
tiff,  who  lived  with  him. 

Various  questions  arose  in  the  action 
which  are  not  material  to  be  reported. 

The  plaintiff  also  claimed  to  have  an 
account  taken  of  the  inoome  received  by 
W.  Wilson  since  the  death  of  Mrs.  Wilson, 
and  Bacon,  Y.C,  ordered  the  account  to 
bo  bikcn. 

The  defendants  appealed. 

Davey,  Q.C,  and  IfuQigah,  for  the  ap- 
pellants, contended  that  the  provision  for 
maintenanoe  being  comprised  in  a  mar- 
riage settlement,  which  was  a  contract  to 
which  the  father  was  a  party,  rendered  it 
obligatory  upon  the  trustees  to  apply  the 
income  for  the  maintenanoe  of  the  j^aini' "" 
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independently  of  the  question  of.  the 
capacity  of  the  father  to  maintain  his 
cihildy  it  being  part  of  the  contract  that  a 
portion  of  the  income  should  go  to  the 
fiUiier  for  his  child's  maintenance.  It  was 
not  the  case  of  a  discretionary  power  in 
the  trostees. 

They  cited  and  relied  on  Mundy  v.  Earl 
Howe  (1),  Meacher  v.  Yotmg  (2),  Stocken 
▼.  Stocken  (3)  and  Hansome  v.  Burgess  (4), 
where  the  provision  was  indentical  with 
that  in  the  present  case. 

In  In  re  Kerrison's  Trusts  (5),  Malins, 
V.O.y  made  a  distinction  between  an  ante- 
nuptial and  post-nuptial  settlement.  In 
re  Weaver  (6). was  also  referred  to. 

MarteUj  Q.C,  and  Ou>en,  for  the  plain- 
ti£^  were  not  called  upon. 

Jbssel,  M.R.  (after  dealing  with  the 
first'point,  which  related  to  the  construction. 
of  a  settlement,  proceeded :) — ^The  second 
point  relied  upon  is  as  to  maintenance, 
which  was  not  raised  in  the  argument 
beforo  l^e  Yice-Chancellory  and  which, 
were  it  not  for  the  decided  cases,  would,  in 
my  opinion,  be  wholly  unarguable.  There 
is  a  trust,  after  the  death  of  the  lady,  the 
husband  taking  no  life  interest,  that  the 
trostees  shall "  apply  the  whole,  or  such  part 
or  parts  as  the  trustees  shall  think  fit,  of 
the  annual  income  of  the  share  or  fortune 
to  which  any  child  shall  for  the  time  being 
be  entitled  in  expectancy  under  the  tiTists 
hereinbefore  declared  for  or  towards  the 
maintenance  or  education,  &c"  The  or- 
dinary form  adopted  in  modem  settlements 
is  a  power  and  not  a  trust.  This  is  a  trust 
for  whatf  To  apply  the  whole  or  such 
parts  as  they  think  fit  for  or  towards  the 
maintenance.  It  is  said  that  this  settle- 
ment constitutes  a  contract  with  the 
father,  and  it  has  been  so  decided,  although 
&  decision  was  not  wanted  for  that ;  but 
the  decision  referred  to  went  farther,  and 
said  not  only  is  there  a  contract  with  the 


(1)  4  Bro.  C.C.  223. 

(2)  2  Myl.  k  K.  490. 

(8)  4  Mjl.  &  Cr.  95 ;  7  Law  J.  Kep.  Clianc. 
306. 

(4)  36  Law  J.  Bep.  Chana  84 ;  Law  Rep.  3 
Bq.  773. 

(6)  40  Law  J.  Bep.  Chanc.  637  ;  Law  Rep.  12 
Sq.4«. 

(6)  Law  Bep.  21  Ch.  D.  615. 
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fieither,  but  a  contract  of  such  a  kind  as  to 
enable  the  father  to  get  rid  of  the  rule  of 
equity  which  says  that  a  provision  or  trust 
for  maintenance  is  to  be  exercised  for  the 
bene^t  of  the  child  and  not  of  the  father, 
and  that  therefore  the  father  is  not  to  be 
exonerated  from  his  legal  duty  to  maintain 
his  child  if  he  be  of  sufficient  ability  to  do 
so.  That  was  held,  no  doubt,  in  the  first 
case  under  a  will.  The  benefit  intended 
by  the  testator  was  held  to  be  a  benefit  to 
the  child ;  but  on  principle  it  is  difficult 
to  see  how  the  construction  of  a  marriage 
settlement  is  different  from  that  of  a  wiU. 
Under  a  marriage'  settlement  not  only  the 
father  but  the  children  of  the  marriage 
take  interests,  and  indeed  the  children  are 
as  a  general  rule  the  primary  objects. 
There  is  generally  a  trust  for  them  in  the 
first  instance,  and  then,  as  a  rule,  a  super- 
added power  or  trust  for  maintenance. 
That  is  as  much  for  the  benefit  of  the 
children  under  a  settlement  as  under  a 
will.  The  whole  theory  of  the  thing  is 
to  secure  the  maintenance  of  the  childron. 
I  cannot  see  why  because  the  father 
is  a  party  to  the  instrument  which  creates 
such  a  kind  of  trust  for  the  children, 
he  should  be  able  to  alter  the  construction 
of  the  trust  (because  that  is  the  result 
of  a  former  case)  by  saying  that  there  is 
an  absolute  trust  for  maintenance  irre- 
spective of  the  father's  capacity. 

This  difficulty  has  been  felt  and  discussed 
several  times,  not  only  by  Vice-Chancellor 
Kindersley  in  Ransome  v.  Burgess  (4),  but 
also  by  Vice-Chancellor  Malins  in  In  re 
Kerrison^s  Trusts  (5),  and  I  think  his 
criticisms  in  that  case  are  well  founded.  On 
the  other  hand,  considering  how  frequently 
it  has  been  recognised  in  this  Court,  it  is 
impossible  for  this  Court  to  say  that  the 
case  of  Mundy  v.  Earl  Howe  (1)  is  not 
law  and  is  not  binding  upon  it.  It  does 
appear  to  ine,  having  regard  to  what  is  the 
principle,  which  is  obvious,  and  consider- 
ing the  efiect  of  that  decision,  that  it  is 
no  part  of  our  duty  to  carry  it  any 
further. 

When  you  come  to  look  at  the  decision, 
it  is  a  decision  that  a  trust  contained  in  a 
marriage  settlement,  to  which  the  father  is 
a  party,  to  apply  the  whole  or  part  as  the 
trustees  may  think  fit  of  the  income  for 
the  maintenance  of  the  children,  is  an 
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obligatory  tnLst,  and  compels  the  trustees 
to  maintain  the  children,  although  the 
father  may  be  able  to  maintain  them.  It 
goes  no  further.  But  where  we  have,  as 
here,  not  only  a  choice  on  the  part  of 
trustees  to  apply  the  whole  or  such  part  as 
they  may  think  fit,  but  "  for  or  towards  the 
maintenance,''  we  have  what  I  may  call  a 
double  option  :  they  arc  not  bound  to  apply 
any  part  for  maintenance.  The  result 
therefore  is,  in  my  opinion,  that  the  trust 
is  one  of  that  class  of  trust's  which  are 
equivalent  to  powore.  Thci-e  is  nothing 
that  you  can  compel  the  trustees  to  do ; 
and,  that  being  so,  it  seems  to  me  on  prin- 
ciple that  we  are  not  bound  by  the  autho- 
rities to  put  a  different  construction  upon 
tfce  words;  that  there  is  no  compulsion 
upon  the  trustees  to  apply  a  sufficient  sum 
to  maintain  the  infants,  be&mse  they  are 
not  bound  to  maintain  them  at  all.  This 
distinguishes  the  present  case  from  Stocken 
V.  Stocken  (3),  Meacher  v.  Young  (2)  and 
In  re  Weaver  (6),  because  in  all  those  cases 
there  was  a  trust  to  apply  the  whole  of 
the  income  for  or  towards  the  maintenance 
of  the  infants.  Where  there  is  a  trust  to 
apply  the  whole  of  the  income,  whether  it 
is  for  the  maintenance,  or  towards  the 
maintenance,  that  is  a  trust  to  apply  the 
whole  of  the  income,  and  consequently  the 
whole  income  can  be  taken  for  one  purpose 
or  the  other.  Therefore  it  appeai-s  to  me 
that  those  cases  are  no  authorities  for  the 
decision  of  the  present  case. 

But  there  is  one  case  which  appears  to 
be  in  point — ^namely,  Ranaome  v.  Burgess 
(4).  The  words  in  that  case  are  iindis- 
tingnishable  from  those  in  the  present 
case.  It  is  true  that  it  is  not  a  decision 
of  a  Court  that  is  binding  on  this,  or  wliich 
is  of  equal  authority  with  this.  It  is  the 
decision  of  a  Vice-Chancel  lor ;  but  on  the 
other  hand  it  is  the  decision  of  a  very 
careful  and  eminent  Judge,  and  is  entitled 
to  great  attention.  It  was  decided  so  far 
back  as  the  year  1866,  and  if  it  had 
affected  the  course  and  practice  of  convey- 
ancing by  altering  some  settled  point  of 
law  I  should  have  had  great  difficulty  in  say- 
ing that  I  disagreed  with  it.  But  that  is 
not  the  case.  As  far  as  I  know,  this  case 
is  not  referred  to  in  the  text-books  as  an 
authority  for  what  is  other  than  law. 
Then  there  is  another  observation  to  be 


made  on  the  case,  afi  appears  from  the 
repoi-ts.  There  are  two  reports,  and  it 
appears  that  this  point  was  not  aigoed 
and  was  not  decided  by. the  Judge;  and 
indeed,  when  he  sums  up  the  case  (at  pajge 
780)  he  says, ''  if  the  language  of  the  settle- 
nient  is  so  framed  as  to  express  a  tmst  to 
apply  the  income  or  any  part  of  the  income 
in  maintaining  the  children,  although  the 
quantum  of  income  to  be  so  applied  is  kft 
to  the  discretion  of  the  trustees,  the  fitther 
is  entitled  to  have  whatever  is  proper  and 
necessary  for  that  purpose  without  refer- 
ence to  his  ability  to  maintain  them ;  bat 
if  the  language  of  the  settlement. ezpresaeB 
merely  a  power  so  to  apply  the  income  or 
any  part  thereof  to  the  maintenance  of  the 
children,  then  the  father  is  not  so  entitled." 
80  that  as  he  states  it  he  takes  it  to  be 
clear  in  the  case  before  him  to  be  a  tmst^ 
as  he  had  already  stated  it,  exactly  like  the 
case  of  Mundy  v.  Earl  Howe  ( 1 ).  Having 
regard,  therefore,  to  the  fact  of  this  point 
having  escaped  notice,  and  to  the  actual 
decision  of  the  Court,  and  to  the  other 
facts  which  I  have  mentioned,  I  think  we 
are  not  bound  to  follow  the  decision  of 
Ransome  v.  Burgess  (4) ;  and  that  dedsum 
is  not  really  supported  by  the  authority  of 
Mundy  v.  Earl  Howe  (1),  and  is  not  Bap- 
ported  on  any  independent  principle.  Thit 
being  so,  it  appeara  to  me  that  the  conda- 
sion.of  the  Vice-chancellor  in  this  esse  is 
right. 

As  regards  the  faicts  of  the  case,  it  is 
admitted  that  the  father  had  the  whole  ia- 
come  without  any  regard  to  the  questioii  o£ 
maintenance,  and  there  is  no  evidence  oi 
any  want  of  means  on  the  part  of  the  fiithfia 
to   maintain   his   children.      The  fkdi0*i 
therefore,  cannot  establish  a  claim  agaiix^ 
the  trust  fund  in  respect  of  the  maint^^^' 
ance  of  the  child,  and  therefore  the  deda^:^*^ 
of  the  Vice-chancellor  must  be  affirmed  — 


LiNDLEY,  L.J. — On  the  first  point  I 
not  desire  to  add  anything.      Upon  t 
second  point — the  claim  for  an  allowam.- 
of  maintenance — I  confess  that  if  I 
been  a  Judge  of  first  instance  I  should 
have  thought  it  light  to  dejiart  from  t 
case   of  Ransome  v.   Burgess  (4). 
question  which  arises  is  to  be  looked 
from  two  points  of  view.     First,  What 
the  principle  ?   Secondly,  How  it  has 
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i^lied.     I   understand  the  principle  of 
the  matter  to  be  this — that  we  must  look 
at  every  clause  that  comes  before  us  to  see 
whether  there  is  a  trust  for  the-  mainten- 
aaoe  of  children  of  such  a  kind  that  the 
lather  can  insist  on  the  application  of  the 
trust  fund  for  the  maintenance  of  the 
children  although  able  to  maintain  them. 
If  there  is  such  a  trust,  he  is  entitled  to  have 
the  children  maintained  out  of  the  fund.  If 
there  is  no  trust,  then  he  is  not.    Therefore 
the  preliminary  question  is,  What  is  the  lan- 
fpiage  of  the  clause  which  is  said  to  create  a 
trust  for  the  maintenance  of  the  children  ? 
Upon  looking  at  this  clause,  quite  apart 
from  authority,  I  confess  that  neither  I 
nor  any  one  oould  say  that  there  is  here  a 
clear  trust.     [Reads  the  clause.]      How" 
tmder  those  words,  apart  from  authority, 
could  it  be  said  that  it  was  the  duty  of 
the  trustee  to  apply  any  part  of  the  fund 
to  maintain  the  children  1    It  would  be 
dcnng  violence  to  the  words  to  say  that 
there  was  any  trust,  and  if  it  were  not  for 
authority  I  should  be  content  to  stop  there 
and  say  I  cannot  so  read  this  clause.     The 
aothorides  which  have  been  cited  do  not 
present  any  difficulty,  with  the  exception 
of  Bansome  v.  Burgess  (4).    The  first  case, 
Mundy  v.  Earl  Howe  (1),  was  a  peculiar 
coae,  a  case  of  a  second  marriage,  and  the 
husband  had  already  six  children  by  his 
former  marriage.    On  the  settlement  made 
upon  his  second  marriage  the  clause  which 
lord  Loughborough  had  to  construe  was 
inserted,  and,  having  regard  to  the  facts 
under  which  the  second  settlement  was 
made,  he  decided  that  the  clause  consti- 
tuted a  trust  for  the  maintenance  of  the 
children. 

Tflie  two  following  cases  of  Meacher  v. 
Vtpung  (2)   and  Stocken  v.   Stocken  (3) 
present  no  difficulty.     They  were  clear 
cm^^^oi  trust. 

"When  we  come  to  the  case  of  Ransome 

K  ^Urgtss  (4)  I  confess  I  cannot  distin- 

gai^h  it  from  this  case ;  but,  in  my  opinion, 

^^  V"ioe-Chancellor  extended,  and  in  my 

JP^^^oii  erroneously  extended,  the  former 

'^^••loiis.    Taking  the  principles  correctly, 

^"  _^ttiunciating  them  correctly,  he  put  a 

wuHLiriMjfcion  upon  the  clause  which  I  do 

n^    ^laink  the  words  warrant.     At  any 

*^^  X  decline  to  be  a  party  to  extending 

^***  oonstmction.  In  order  to  shew  that  I 

"Vou  62.~Chako. 


am  right  in  saying  that  the  previous  cases 
had  gone  far  enough,  or  too  far,  I  will  refer 
to  what  Lord  Cottenham  said  in  the  case 
of  Thompson  v.  Griffin  (7) — that  the  dis- 
tinction between  the  two  classes  of  cases 
(namely,  the  cases  in  which  the  property 
was  derived  from  the  bounty  of  a  stranger 
and  those  in  which  the  children  were 
entitled  uiider  the  marriage  settlements  of 
their  parents)  had  been  carried  quite  as  far 
as  could  be  justified  upon  principle.  And 
I  may  also,  to  indicate  the  general  opinion 
of  the  profession,  refer  to  Mr.  Lewin's 
book  on  Trusts,  He  says  at  p.  491,  "The 
decisions  in  this  i-espect  have  gone  as  far 
as  can  be  justified  upon  principle;"  and 
fuHher,  the  case  of  In  re  Kerrison^s 
Trusts  (5),  before  Vice-Chancellor  Malins, 
where  the  clause  was  worded  almost  if  not 
exactly  like  the  clause  in  Ransome  v.  Bur- 
-gess  (4).  The  Vice-Chancellor  laid  hold 
of  this  as  a  distinction — namely,  that  Ron- 
some  V.  Burgess  (4)  was  the  case  of  an 
ante-nuptial  settlement,  while  in  the  case 
then  before  him  the  settlement  was  post- 
nuptial, thus  shewing  in  substance  that 
with  regard  to  the  construction  of  such  a 
clause  he  did  not  think  the  case  should  be 
governed  by  an  authority  which  did  not 
strictly  cover  th e  point .  It  is  in  fact  another 
instance  of  the  disposition  of  the  Courts  to 
restrict  decisions  which  have  gone  too  far 
in  one  direction,  and  I  will  not  draw  any 
minute  distinction  between  this  case  and 
Ransome  v.  Burgess  (4).  I  think  that  the 
Judge  went  too  far,  and  I  decline  to  follow 
him.  I  accept  the  principle  and  apply  the 
principle.  Considering  that  this  point  was 
never  raised  by  the  pleadings  nor  by  argu- 
ment before  the  Vice-Chancellor  we  shall 
not  be  wrong  in  declining  to  give  effect  to 
the  ingenious  argument  which  has  been 
addressed  to  us. 

BowEN,    L.J.  —  I    am    of    the    same 
opinion. 

Solicitors — W.  k  W.  Rces,  Davics  &  Co.,  agents 
for  W.  Wannan,  Stroud,  for  plaintiff ;  Smiles 
&  Co.,  agents  for  J.  J.  Hemming,  Cheltenham, 
for  appellants. 


(7)  Cr.  &  Ph.  317. 
2  N 
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SeUM  Land  Act,  1882  (45  rfr  46  Vict, 
c.  38),  88.  2  {8fib-88.  1,  8),  38,  ib— Power 
of  Tenan('/or-Life  to  sell — Sale  of  IiUerest 
in  remainder  prior  to  the  Act — Trustees  to 
whom  Xotice  can  he  given — SettM  Land 
Act  RuUs,  1882,  rule  6. 

The  effect  of  the  Settled  Land  Act,  1882, 
is  to  give  to  a  tenant-for-life  of  settled  land, 
subject  to  his  complying  \oith  the  provisio7is 
of  tht  Act,  absolute  power  at  his  own 
jileasure  to  take  the  land  out  of  settUme^it 
and  convert  it  into  money. 

Anil  this  statutory  power  is  not  affected 
by  the  circumstance  that  jrrior  to  the  com- 
mencement of  the  Act  the  estate  or  interest 
in  rem^iinder  was  sold  to  a  Iwna  fde  ptir- 
chnserfor  value. 

But  under  section  2,  sub-s.  8,  and  section 
45  of  the  Act,  in  order  (hat  the  power  may  be 
exercised,  it  is  necessary  that  fhrre  shxndd 
be  in  existence  trustees  of  the  settlement 
either  expressly  appoiiited  for  the  jmrposes 
of  the  Act,  or  else  having,  at  the  time  of  the 
sale,  a  present  and  immediate  power  to 
sell  the  settled  land,  or  to  consent  to  or 
approve  of  the  exercise  of  a  power  of  saU 
thereof,  and  that  notice  of  the  intended  sale 
should  be  given  by  the  teixantfordife  to 
suclt.  trustees. 

W7iere,  therefore,  lands  toere  limited  to 
trustees  upon  trust  for  A  for  HJe,  and  after 
his  death  upon  trust  to  sell  and  divide  the 
proceeds  amongst  his  children, — 

Held,  that  A  could  not  sell  ths  lamJs 
und^r  the  pouters  of  the  Act  unless  ami 
until  trustees  had  been  appointed  %inder 
section  38,  antl  notice  given  to  them  as  re- 
quired by  section  45. 

Upon  an  ex  parte  apiili^ation  the  Court 
made  an  order  that  A  shoidd  serve  the 
assignee  of  tJie  only  child  of  A  with  notice 
of  any  application  by  A  for  the  appoint- 
ment of  such  trustees. 

John  Walker  the  elder,  who  died  in 
1836,  by  his  will,  dated  the  2nd  of  Decem- 
l)er,  1834,  devised  a  freehold  property, 
consisting  of  a  public-house,  buildings  and 
lands  known  as  Goat  House,  in  the  parish 
of  Rishworth,  near  Halifax,  to  trustees 
upon    trust    after  the  death  of   an  an- 


nuitant (who  died  in  1853)  to  raise  a  snm 
of  500/.,  and  subject  thereto  to  pennit  the 
defendant  John  Walker  to  receive  the 
rents  and* profits  during  his  life,  and  after 
his  deceiise  upon  trust  to  sell  and  divide 
the  proceeds  amongst  all  and  every  the 
child  and  children  of  the  defendant 
J.  Walker,  who  being  sons  should  attain 
the  age  of  twenty-one,  or  being  daughten 
should  att^tin  that  age  or  marry,  aa  t^aantE- 
in- common. 

Tlie  defendant  J.  Walker  had  one  child 
only,  a  daughter,  Mrs.  France,  who  was 
married  and  had  several  chUdren. 

The  original  trustees  of  the  wfll  of 
J.  Walker  the  elder  having  died,  by  »n 
order  of  the  Court  of  Chancery  dated  the 
14th  of  July,  1863,  new  trusteee  of  the 
\\'ill  were  appointed  and  the  troat  estate 
vested  in  them.  The  defendants  Cham- 
bers and  R.  Walker  were  the  deyiseei  of 
trust  estates  of  the  List  survivor  of  the 
trustees  so  appointed. 

By  a  deed  dated  the  20th  of  July,  1880, 
duly  acknowledged  by  Mrs.  France,  Mr. 
and  Mrs.  France  covenanted  and  agreed  to 
sell  the  Goat  House  estate  to  the  plainiaiF 
in  fee-simple,  subject  to  the  life  estate  of 
the  defendant  J.  Walker,  for  the  sum  of 
3,350;.,  of  which  1,350/.  was  to  be  paid  as 
a  deposit,  and  the  remaining  2,000/.  was 
to  be  retained  by  the  plaintiff  until  the 
death  of  the  defendant  J.  Walker,  but  the 
plnintiff  was  to  pj\y  interest  thereon  to  the 
vendors  at  the  rate  of  4/.  lOtf.  per  cent. 
per  annum,  and  in  the  event  of  the  defan- 
<lant  J.  Walker  dying  without  other  issae, 
a  pro])er  conveyance  was  to  be  executed 
and   the  bilanco  of  the  purchaae-monej 
paid  ;  in  the  event  of  his  having  any  other 
child  the  contract  was  to  be  void,  and  the 
moneys  paid  under  it  were  to  be  repaid. 
Notice  cf  this  agreement  was  given  to  the 
defendant  J.  Walker  and  the  tmst^es  of 
the  will. 

The  Settled  Land  Act,  1882,  having 
come  into  operation  on  the  1st  of  Jonaaxy, 
1883,  the  defendant  J.  Walker,  on  or 
about  the  27th  of  January,  1883,  pro- 
ceeded to  advertise  the  Ooat  House  estate 
for  sale  under  the  powers  of  that  Act. 

Thereupon  the  plaintiff  brought  this 
action,  and  now  moved  the  Court  for 
an  injunction  to  restrain  the  defendant 
J.  Walker,  his  auctioneers,  solicitors  and 
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agents,  from  selling,  or  oontiucting  to  sell, 
or  advertismg,  or  otherwise  ofifering  for 
sale,  the  premises  known  as  the'  Goat 
House  estate,  and  to  restrain  the  defen- 
dants Chambers  and  R.  Walker  from 
executing  any  assurance  of  the  said  estate 
or  any  part  thereof,  or  dealing  in  any  way 
with  their  estate  therein,  or  with  any  of 
the  muniments  of  title  relating  thereto, 
except  to,  or  according  to,  the  directions 
of  the  plaintiff. 

From  the  eyidence  given  in  support  of 
the  plaintiffs  motion,  it  appeared  that 
the  defendant  J.  Walker  was  upwards  of 
seventy  years  of  age ;  that  the  total  rental 
of  the  property  was  only  84^.,  subject  to  a 
deduction  of  20/.  in  respect  of  interest  on 
a  mortgage  for  a  sum  of  500/.,  charged 
on  the  property,  pursuant  to  the  direction 
in  the  will  of  J.  Walker  the  elder :  that 
this  64/.  a  year  was  the  whole  income 
which  the  defendant  J.  Walker  had  to 
live  upon ;  and  that  his  object  in  selling 
was  to  increase  his  income. 

Hie  following  are  the  most  material  pro- 
risions  of  the  ^ttled  Land  Act,  1882  : — 
Section  2,  sub-s.   1 :  "  Any  deed,  will, 
agreement  for  a  settlement,  or  other  agree- 
ment^ covenant  to  surrender,  copy  of  court 
roll.  Act  of  Pai'liament,  or  other  instru- 
ment, or    any  number    of   instruments, 
whether  made  or  passed  before  or  after,  or 
•partly  before  and  partly  after,  the  com- 
mencement of  this  Act,  under  or  by  virtue 
of  which  instrument  or  instruments  any 
landy  or  any  estate  or  interest  in  land, 
staiids  for  the  time  being  limited  to  or  in 
toast  for  any  persons  by  way  of  succession, 
dvates,  or  is,  for  the  puiposes  of  this  Act, 
a  settlement,  and  is  in  tins  Act  referred  to 
mm  a  settlement,  or  as  the  settlement,  bjs 
the  case  requires." 

Section  2,  sub-s.  8  :  ''  The  persons,  if 
Anjy  who  are  for  the  time  being  under  a 
settlement  trustees  with  power  of  sale  of 
settled  land,  or  with  power  of  consent  to 
or  amkcoval  of  the  exercise  of  such  a  power 
of  eaJey  or  if  under  a  settlement  there 
no  such  trustees,  then  the  peinaons,  if 
J,  for  the  time  being,  who  are  by  the 
settlement  declared  to  be  trustees  thei'eof 
finr  the  purposes  of  this  Act^  are  for  pur- 
pone  of  this  Act  trustees  of  the  settle- 
meni." 

SecUon  45 :  '^  A  tenant-for-life,  when 
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intending  to  make  a  sale,  exchange,  par- 
tition, lease,  mortgage  or  charge,  shall  give 
notice  of  his  intention  in  that  behalf  to 
each  of  the  trustees  of  the  settlement,  by 
posting  registered  letters.  .  .  ." 

''  (2.)  Provided  that  at  the  date  of  notice 
the  number  of  trustees  shall  not  be  less 
than  two,  unless  a  contrary  intention  is 
expressed  in  the  settlement'' 

'*(3.)  A  person  dealing  in  good  faith 
with  the  tenant- for-life  is  not  concerned  to 
enquire  respecting  the  giving  of  any  such 
notice  as  is  requi^  by  this  section." 

Graham  Hastings ,  Q.Cy  and  Rawlins , 
for  the  plaintiff. — The  first  objection  to 
the  proposed  sale  is,  that  there  are  no 
trustees  to  whom  notice  can  be  given  by 
the  tenant-for-life  as  required  by  section  45 
of  the  Act.  The  definition  of  trustees  is 
contained  in  section  2  (sub-s.  8);  they 
must  be  either  persons  expressly  made 
trustees  for  the  purposes  of  the  Act,  or 
else  "  persons  who  are,  for  the  time  being, 
trustees  with  power  of  sale  of  settled  land, 
or  with  power  of  consent  to,  or  approval 
of,  the  exercise  of  such  a  power  of  sale." 
This  must  mean  persons  who  have,  at  the 
time  when  the  sale  is  to  take  place,  a 
present  and  immediate  power  to  sell  or  to 
consent  to  or  approve  of  a  sale.  What 
was  contemplated  by  the  section  evidently 
was  the  ordinary  case  of  a  strict  settlement 
where  there  is  a  power  of  sale  in  trustees. 
In  the  present  case  there  is  only  a  future 
trust  for  sale,  not  arising  until  the  death 
of  the  tenant-for-life.  The  tenant-for  life, 
therefore,  cannot  give  the  notices  required 
by  section  45. 

S^EARSON,  J. — ^The  object  of  the  Act 
er  seems  to  have  been,  where  trustees 
had  a  power  of  sale  with  consent  of  the 
tenant-for-life,  to  make  the  tenant-for-life 
instead  of  the  tinistees  the  prime  mover  in 
the  matter  of  a  sale.] 

The  result  is  that  the  tenant-for-life  has 
not  complied  and  cannot  comply  with  the 
provisions  of  the  Act,  and  therefore  he 
cannot  sell  under  the  powei's  of  it. 

Secondly,  it  would  be  a  clear  fraud  on  the 
intention  and  spirit  of  the  Act  if  a  tenant- 
foi'-life,  after  he  had  notice  of  a  sale  by  a 
remainderman  effected  before  the  com- 
mencement of  the  Act,  were  to  be  per- 
mitted to  sell  over  the  head  of  the  pur- 
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chaser  from  the  remainderman.  By  section 
53  a  tenant-for-life  in  exeitsiaing  the  |K)wers 
of  the  A  ct  is  to  have  regard  to  the  interests 
of  all  parties  entitled  under  the  settle- 
ment, and  is  to  be  deemed  to  be  in  the 
position  and  to  have  the  duties  and  lia- 
bilities of  a  trustee  for  these  parties.  This 
tenantrfor-life  is  upwards  of  seventy  years 
old,  so  that  his  interest  is  very  small  com- 
pared with  that  of  the  plaintiff,  and  in 
proposing  to  sell  against  the  plaintiff's  wish 
he  is  not  having  due  r^;ard  to  the  interests 
of  all  parties.  By  section  50  the  powers 
of  the  tenant-for-life  are  incapable  of  as- 
signment, manifestly  because  his  position, 
in  exercising  the  powera,  is  a  fiduciary 
one. 

Section  44  gives  the  Court  full  power 
to  act  in  all  coses  where  differences  aiise 
between  a  tenant-for-life  and  the  trustees 
of  the  settlement  i-especting  the  exercise  of 
any  of  the  powers  of  the  Act ;  and  under 
thil^  section,  as  well  as  under  its  general 
jurisdiction,  the  Court  ought  to  restrain 
the  pi'esent  sale. 

W,  Pearson,  Q,C\,  and  Byrne,  for  the 
defendants. 

[Peaksox,  J. — The  first  question  I 
should  like  you  to  consider  is  this.  This 
equitable  interest  in  remainder  was  sold  to 
the  plaintiff  prior  to  the  commencement 
of  the  Act.  He  thereby  acquired,  as  the 
law  then  stood,  a  title  to  the  land  in  re- 
mainder. Does  the  Act  liave  the  effect  of 
setting  aside  the  sale  made  before  it  came 
into  operation  ?] 

The  assign  of  the  remainderman  cannot 
be  in  any  better  position  than  the  remain- 
derman himself.  The  definition  of  a  settle- 
ment in  section  2,  subsection  1,  of  the 
Act  extends  to  instruments  made  before  as 
well  as  after  the  Act.  If  it  is  clear  (as  it 
is  submitted  it  is)  that  the  tenant-for-life 
could  sell  regardless  of  the  Interest  of  the 
remainderman  he  can  also  sell  i'egardle«<s 
of  the  interests  of  those  claiming  under 
the  remaindennan.  ^ 

From  section  2,  sub-section  5,  and  section 
58,  it  is  plain  that  the  defendant  J.  Walker, 
being  equitable  tenant-for-life,  is  a  per- 
son empowered  by  the  Act  to  sell.  Tlie 
object  of  the  Legislature,  as  shewn  par- 
ticularly by  sections  20,  21  and  31  of  the 
Act,  was  to  partially  remove  the  evils 
attending  the  settlement  of  land,  and,  so 


far  as  it  could  consistently  with  the  in- 
terests of  all  parties  under  existing  settle- 
mentfi,  to  bring  the  land  under  the  dominion 
of  those  in  possession,  protecting  the  in- 
terests of  those  in  remainder  by  preserving 
the  purchase-money ;  and  it  therefore  gives 
the  tenant-for-life  full  and  absdute  power 
to  sell  the  land,  subject  only  to  the  pro- 
visions for  retaining  the  purchase-monejf 
for  the  benefit  of  persons  interested  in 
remainder. 

Section  45  only  requires  that  the  tenant- 
for-life  should  give  notice  to  the  tnisteH 
where  there  are  in  fact  trustees.  Where 
there  are  no  tinistees  there  is  nothing  what- 
ever in  the  Act  to  prevent  the  tenantrfiv- 
life  from  selling. 

But  the  trustees  of  this  wHl  are  tnutees 
within  the  definition  in  section  2,  sub- 
section 8.  That  section  does  not  require 
that  the  power  of  the  trustees  shall  be 
immediate.  It  is  sufiGicient  if  there  is  a 
power  to  arise  at  a  future  time.  The  onlj 
reason  for  iH^quiring  notice  to  be  given  to 
the  trustees  with  |K>wer  of  sale  is  because 
theire  would  be  the  hands  to  receive  tbs 
purchase-money.  The  Act  does  not  give 
them  any  contrel  whatever  over  the  power 
of  the  tenant-for-life  to  sell,  and  the  words 
"power  of  sale"  were  inserted  merely  to 
indicate  the  i>articular  class  of  tmstees 
meant.  The  cireumstanoe  that  this  is  a 
trust  and  not  a  power  cannot  make  any 
difference. 

Nor  does  section  53  in  any  way  affict 
the  power  of  the  tenant-for-life  to  sell   1^ 
merely  places  him  in  the  position  of  * 
fiduciary  vendor,  and  as  such  liable  ft>r 
any  breach  of  trust. 

Secondly,  it  is  said  that  the  pi 
sale  is  a  frnud  upon  the  Act.     That  mj 
mean    that   the  tenant-for-life  in  selli^*^ 
would  be  committing  a  breach   of  tri 
undi^r  stHjtion  53.     But  there  is  no  alh 
tion  whatever  of  any  misconduct  on 
]>ai-t :  all  that  is  said  is  that  he  is  upi 
of  seventy  years  old. 

Further,  even  if  the  temmt-for-life  *""* 
no  |)ower  to  sell  there  would  be  no  jt 
diction  in  the  Court  to  resti-ain  him  i 
so  doing.     That  would  be  a  qaestioi 
title  affecting  the  purchaser  only — r 
V.  Lamb  (1).     If  there  is  no  power  to 
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itiff  is  not  injured  and  cannot 
^junction. 

n  Hastings,  Q.C,  in  reply. — 
is  a  fraud  on  the  Act  in  this 
at  it  IB  putting  in  exercise  the 
f  the  Act  for  a  pui'pose  never 
ated  by  it.  It  is  said  that  the 
1  be  in  no  different  position  from 
inderman;  but  this  is  not  so. 
underman  taking  under  the  will 

>  same  position  after  the  Act  as 
f  but  until  the  Act  came  into 

the  plaintiff  was  entitled  to  the 
as  land. 

juiifest  intention  of  section  45  is 
*e  must  be  trustees  of  the  settle- 
eziBtenoe,  within  the  meaning  of 

to  whom  notice  may  be  given. 
ment  to  the  contrary  is  a  redtMtio 
lum,  because  it  involves  this,  that 
it-for-life  may  sell  if  there  are  no 
nr  two  trustees,  but  not  if  there  is 
iee.  Sub-section  3  of  section  45 
ects  a  bcnajlde  purchaser  on*  the 
ya  that  there  are  trustees  to 
tice  can  be  given. 
the  question  of  jurisdiction,  this 

>  in  which  a  person  is  affecting 
aae  a  statutory  power  without 
omplied  with  the  statutory  pro- 
ud the  Ck>urt  always  interferes  by 
Q  in  such  cases. 

Cur.  adv.  vtUt. 

>K,  J. — This  case  is  one  of  the 
jelievey  which  has  arisen  under 
ed  Land  Act,  1882,  and  it  raises 
retj  important  questions  as  re- 
)  matter  at  the  present  moment 
Sy  and  opens  also  very  many  con- 
08  with  regai*d  to  the  Act  of  a 
DOS  character.  I  have  taken  the 
Ity  of  reading  the  Act  through 
fcdly  since  1  had  the  advantage 
ig  the  arguments  of  counsel,  and 
r  abont  to  determine,  so  far  as  I 
t  i^ypears  to  me  to  be  the  mani- 
ling  and  the  plain  construction  of 
The  case  on  the  present  occa- 
m  in  this  way.  Mr.  Wheelwright, 
iaS,  seeks  to  restrain  Mr.  Walker, 
benaoi-for-life  of  the  property  in 
in  this  case,  from  selling  the  pro- 
ber the  Act.  Mr.  Walker  con- 
ittt  he  is    entitled    to    sell    the 
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property  under  the  Act.  The  question  I 
have  to  determine  is,  whether  under  the 
circumstances  in  which  the  property  is 
situated  Mr.  Walker  is  right  in  his  con- 
tention, or  Mr.  Wheelwright  in  his.  Mr. 
Walker  takes  this  property,  which  is  a 
public-house,  under  the  will  of  his  grand- 
father, John  Walker,  under  which  will  he 
is  equitable  tenant-for-life,  and  subject  to 
his  tenancy-for-life  the  property  is  devised 
to  trustees  upon  trust  to  sell  and  divide 
the  proceeds  amongst  all  and  every  the 
child  and  children  of  Mr.  Walker.  Mr. 
Walker  has  one  child,  a  daughter,  a  mar- 
ried lady  with  several  children.  Years 
ago  this  lady,  Mrs.  France,  attained  a 
vested  interest  in  the  property,  subject 
only  to  being  divested  as  to  more  or  less 
of  that  interest  if  her  fiEither  should  have 
other  children.  Her  fsither  is  now  up- 
wards of  seventy  years  of  age,  and  the 
probability  of  his  having  any  more  children 
is  very  small,  and  for  the  pui*pose  of  What 
I  am  going  to  say  I  treat  the  case  as 
if  Mrs.  France  was  really  entitled  in  fee- 
simple  in  remainder  subject  to  the  life 
estate  of  her  father,  and  I  do  so  because 
in  that  way  I  shall  try  this  case  much 
better  than  if  I  imagined  that  her  share 
was  liable  to  diminution  by  reason  of  her 
father  having  other  children.  That  being 
the  state  of  things,  on  the  20th  of  July, 
1880,  Mrs.  France  and  her  husband  sold 
the  remainder  in  fee  to  Mr.  Wheelwright, 
and  as  the  law  then  stood  Mr.  Walker 
had  no  power  to  sell  the  property,  and  the 
trustees  had  no  power  to  sell  the  propeHy 
over  Mr.  Whedwright's  head,  but  Mrs. 
France  and  her  husband  had  power  to  sell 
Mrs.  France  B  interest  in  the  property  as  real 
estate  (subject  to  the  prior  liife  interest), 
and  Mr.  Wheelwright  obtained  a  title  to 
it  as  landed  property.  He  was  entitled 
at  that  time  to  expect  that  at  the  death  of 
Mr.  Walker  he  would  succeed  to  it  as  real 
property  without  the  possibility  of  its  being 
sold  over  his  head  by  the  tenant-for-life  or 
the  trustees.  On  the  1st  of  January,  1883, 
there  came  into  operation  the  Settled  Land 
Act,  1882,  which  had  received  the  royal 
assent  on  the  10th  of  August,  1882,  and 
under  the  third  section  of  that  Act,  a 
tenant-for-life  "  may  sell  the  settled  land 
or  any  part  thereof." 

So  far  as  I  can  see  there  is  no  restriction 
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whatever  in  the  Act  on  the  power  of  tJie 
tenant-for-life  to  sell.  There  is  nothing 
that  I  can  see  in  the  Act  which  enables 
the  Court  to  restrain  him  from  selling, 
whether  he  sells  because  he  is  in  debt  and 
wishes  to  increase  his  income,  or  whether 
without  being  in  debt  he  thinks  he  can 
increase  his  income  by  selling,  or  whether 
he  sells  from  mere  unwillingness  to  tiike 
the  ti*ouble  involved  in  the  management 
of  landed  property,  or  whether  he  acts 
from  worse  motives,  iis  from  mei*e  caprice 
or  whim,  or  becaase  he  is  desirous  of  doing 
that  which  he  knows  would  be  veiy  dis- 
agreeable to  those  who  expect  to  succeed 
him  ut  his  death  ;  there  is  not,  so  far  as  1 
can  see,  any  power  either  in  the  Court  or 
in  the  trustees  to  interfere  with  his  power 
to  sell.  But  the  first  question  to  be  con- 
sidei'od — the  powers  of  the  Act  being  so 
large — is,  whether  or  not  this  property,  so 
situated  as  it  is,  there  having  been  a  sale 
to  Mr.  Wheelwright  at  a  time  when  Mr. 
Wheelwright  thereby  acquired  a  title  to 
the  land,  is  or  is  not  settled  proi)ei'ty 
within  the  meaning  of  the  Act  so  as  to 
entitle  the  tenant-for-life  of  the  estate  to 
exercise  his  power  of  sale  under  the  statute. 
In  order  to  determine  that,  it  is  necessaiy 
to  look  at  the  definition  of  the  woixl  settle- 
ment, which  is  to  be  found  in  section  2, 
sub-section  1,  and  is  as  follows:  [His 
Lordsliip  read  the  sub-sec^tion.]  Now, 
fii-st  of  all,  let  mo  assume  that  the  deeds 
which  I  am  going  to  mention  were  exe- 
cuted after  the  Act,  so  that  there  could  be 
no  question  whatevei*  of  the  Act  applying 
to  them.  And  I  will  tiike  this  instiince : 
a  test:  I  tor  by  his  will  gives  propeity  to  A 
for  life,  with  remainder  to  B  in  fee-simple, 
and  B  after  that  is  minded  to  make  a 
settlement  of  the  reversion  which  is  to 
come  to  him,  and  accordingly  settles  it  on 
himself  for  life  with  remainder  to  his  son 
for  life,  and  then  in  the  event  of  his  son's 
maniage  it  is  settled  on  his  son's  childi*en 
in  the  usual  form  in  which  settlements  of 
real  estate  are  made.  1  have  then  two 
insti'uments — a  will  and  a  marriage  settle- 
ment— under  which  the  pix)i)erty  is  limited 
"  in  trust  for  any  pei-sons  by  way  of  suc- 
cession." I  conceive  that,  inasmuch  as  the 
Act  says  any  number  of  instruments  form 
a  settlement,  these  two  instruments  which 
1  have  assumed  as  existing  together  form  a 


settlement,  and  that  settlement  being  com- 
prised in  those  two  instruments,  the  tenant- 
for-life  will  have  power  to  sell  the  settled 
property  over  the  heads  of  all  those  in 
remainder.  I  think  it  almost  impossiUe 
to  say  that  that  is  not  the  true  oonstmctioii 
of  the  Act,  and  I  say  so  for  this,  amongvt 
other  reasons  :  First  of  all,  it  seems  to  me 
that  the  words  themselves  import  that; 
but  if  not,  then  I  may  observe  that  the 
Act  provides  for  the  exercise  of  other 
powoi*s  given  to  the  tenant-for-life  by  the 
Act,  and  amongst  other  powers  given  to 
him  are  powers  as  to  the  improvement  of 
the  Lmd  —very  Lii^  powei's  indeed,  and 
powei's  which  I  shall  refer  to  presentlj, 
because  they  relate  to  the  question  as  to 
the  trustees  under  the  settlement  who  are 
to  be  served  with  notice.  Those  powen 
are  to  be  found  in  the  25th  section,  and  if 
you  go  on  to  the  28th  section  you  will  find 
this  :  ''  The  tenant-for-life  and  each  of  his 
successoi's  in  title  having,  under  the  settle- 
ment, a  limited  estate  or  interest  only  in 
the  settled  land,  shall  ....  nntinf.ft|Ti  and 
repair,  at  his  own  expense,  every  improve- 
ment executed  under  the  foregoing  pro* 
visions  of  this  Act,"  and  so  forth. 

It  is  quite  plain,  therefore,  that  what  is 
refeiTed  to  in  this  Act  and  intended  to  be . 
compnsed  in  it  was  in  many  cases  a  suc- 
cession of  temmts-for-life  having  limited 
interests,  all  of  whom  were  to  be  benefited 
by  and   bound   by  the  acts  of  the  Sxi^ 
tenant-for-life  ;  and  seeing  that  the  result 
would  \)e,  in  the  case  which  I  have  snp- 
IK)seil,  that  you  would  create  a  successioDi 
of  life  estates  in  the  land,  and  seeing  thai 
any  numbei'  of  insti-uments  taken  together 
foim  a  settlement,  I  cannot  help  comiii-fi 
to  the  conclusion  that  in  that  case  iik^ 
tenant-for-life  under  the  will  would  be 
tenant-for-life   imder   the  Act;   and, 
tenant-for-life  under  the  Act,  no  power 
sale  in  the  will  and  no  power  of  sale  in 
settlement  would  afiect  him,  but  he  wo 
nevei*theless  have  power  to  sell  under 
Act.     If  that  is  so,  it  will  make  no  difiSi 
ence  whether  the  instruments  are  execa 
befoi'e  or  after  the  Act,  because  the 
nition  expi'essly  applies  to  all  instrumen* 
whether  made  **  before  or  after,  or 
befere  and  ])artly  after,  the  eomm< 
of  this  Act." 

Now  if  Mits.  Fmace,  instead  of 
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the  property  to  Mr.  Wheelwright,  had 
■imply  settled  it  on  her  marriage  on 
heraelf  as  tenant-for-life  with  remainder 
to  her  children,  I  am  of  opinion  that  this 
Act  would  have  applied,  and  her  father, 
as  tenant-for-life  under  the  will,  could 
have  exercised  the  power  of  sale  as  tenant- 
for-Ufe  under  the  Act.  I  think,  therefore, 
it  makes  no  difference  that  Mrs.  France 
simply  sold  to  Mr.  Wheelwright  instead 
of  settling  her  interest.  I  find  nothing 
whatever  in  the  Act  which  gives  any 
person  entitled  in  remainder  any  power 
of  any  sort  or  description  to  interfere  with 
the  right  of  the  tenant-for-life  to  sell.  So 
fiur  as  I  can  see,  the  object  of  the  Act  is  to 
enable  the  tenant-for-life  to  take  the  pro- 
perty out  of  settlement,  and  to  substitute 
for  tiie  real  estate  comprised  in  the  settle- 
ment, ex  mero  motu,  the  value  of  it  in 
poi)nds,  shillings  and  pence. 

I  come  now  to  the  next  question,  which 

is  raised  in  this  way.     It  is  said,  "  You, 

the  tenant-for-life,  may  have  a  power  to 

sell ;  but  there  are  no  trustees  here,  and 

there  are  trustees  required  to  be  in  exist- 

enoe  under  the  Act,  and  you  cannot  sell 

unless  there  are  those  trustees  under  the 

Act,   because  you  are  required  to  give 

them  notice."    Well,  now,  the  question  as 

regards  notice  turns  first    on  section  2, 

sab-section  8,  and  the  trustees  are  there 

described  thus :   [His  Lordship  read  the 

sab-section.]    Then  section  45  provides  as 

follows :    [His  Lordship  read  it.]     Now 

there  can  be  no  doubt  whatever,  from  the 

terms  of  the  present  instrument,  that  there 

nre  no  trustees  here  with  power  to  sell  the 

fettled   land,  or  power  to  consent  to  or 

approve  the  exercise  of  such  a  power  of  sale, 

't^ecaaae  I  must  construe  the  words,  ''  per- 

mofna  who  are  for  the  time  being  trustees 

>;vith  power  of  sale,"  Sic,,  as  meaning  with 

^K>'vrer  of  sale  at  the  present  time.  I  do  not 

%luiik  they  can  mean  merely  a  power  to  sell 

^t  some  future  period.    I  think  they  mean 

^  present  power  of  sale,  or  of  consent  to  or 

ipproval  of  the  exercise  of  a  power  of 

It  is  not  immaterial  to  observe  that. 

doty  of  the  trustees  under  the  Act  is 

0ome  respects  decidedly  of  very  great 

Sjnportance :  they  may  consent  to  improve- 

^^oentSy  and  if  they  consent  the  tenant-for- 

Ikife  may  make  them  :  they  may  consent  to 

-^be  catting  ai  trees,  and  if  they  consent 


the  tenant-for-life  is  entitled  to  cut  them 
down ;  and  altogether,  although  I  do  not 
see  exactly  what  power  or  control  they  have 
over  the  tenant-for-life  in  r^ard  to  selling, 
it  is  quite  plain  from  the  whole  scope  of 
the  Act  that  the  trui^tees  are  considered  as 
persons  having  an  important  duty  to  per- 
form ;  and,  at  all  events,  I  think  it  clear 
that  even  with  regard  to  a  sale  they  have 
this  important  duty  to  perform — that  if  the 
tenant-for-life  attempts  to  commit  what 
may  be  called  a  fraud,  and  proposes  to  sell 
the  property  for  something  infinitely  below 
its  real  value,  it  Ls  the  duty  of  the  trustees 
to  come  to  the  Court  to  restrain  the  sale. 
I  do  not  think  it  would  be  right  for  them 
to  leave  the  remaindermen  to  take  the 
objection  at  some  remote  period  when  the 
evidence  might  be  very  conflicting  as  to 
the  circumstances  under  which  the  sale 
was  made  and  as  to  the  value  of  the  pro- 
perty, but  I  think  it  would  be  the  trustees' 
duty  to  bring  the  matter  before  the  Court, 
and  that  the  Court  would  have  power  in 
that  case  of  controlling  the  sale,  and  the 
more  so  bec«iuse  under  the  53rd  section  the 
tenant-for-life  is  said  to  be  a  trustee  for 
the  remaindermen ;  and  I  assent  to  Mr.  W. 
Pearson's  argument,  that,  in  selling  under 
the  Act,  he  must  sell  as  fairly  as  a  trustee 
must  sell  for  the  tenant-for-life  and  those 
in  remainder.  Now  I  had  great  difiicnlty 
at  one  time  in  seeing  why  any  direction 
should  be  given  by  section  44  to  enable 
persons  to  come  to  the  Court  if  differences 
arose,  but  I  see  that  there  are  questions  as 
to  which  differences  may  arise — for  the 
cutting  of  timber  and  the  improvement  of 
the  land  require  either  the  consent  of  the 
trustees  or  the  sanction  of  the  Court ;  con- 
sequently, if  there  should  arise  disputes 
between  the  tenant-for-life  and  the  trustees 
as  to  the  improvements  of  the  estate  or 
the  cutting  of  timber,  the  Court  could 
intervene  and  decide  whether  the  objection 
of  the  trustees  was  sound,  or  whether  the 
tenant-for-life  ought  to  be  allowed  to  do 
what  he  contemplated  doing.  Now  there 
are  certainly  no  trustees  here  who  come 
within  the  meaning  of  the  Act  of  Parlia- 
ment. But  under  the  38th  section  there  is 
power  to  the  temmt-for-life  to  come  to  the 
Court;  and  when  he  comes  to  the  Court,  the 
Court  can,  if  it  thinks  it  right  so  to  do 
appoint  fit  persons  trustees  of  the  settlement 
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for  the  purposes  of  the  Act.  I  tliink,  there- 
fore, that  although  Mr.  Walker  as  tenant- 
for-Iife  has  the  power  to  sell  the  fee-simple 
and  inheritanoe  of  this  property,  if  he  com- 
plies with  the  conditions  of  the  Act,  yet  he 
is  proceeding  at  the  present  moment  pre- 
cipitately, because  there  are  no  trustees  to 
whom  he  can  give  notice ;  and  I  think, 
therefore,  I  must  restrain  him  from  selling 
until  such  time  as  there  have  been  a|)- 
pointed  trustees  of  the  settlement  for  the 
purposes  of  the  Act  to  whom  notice  can 
be  given,  and  due  notice  given  to  them  of 
an  intention  to  sell. 

Graham  JIasthigSj  Q.C.  (on  Feb.  21), 
applied  to  the  Court  ex  parte  to  mnke  an 
order  directing  the  defendant  J.  Walker 
to  serve  the  plnintiiT  with  notice  of  any 
application  which  might  be  made  to  the 
Court  for  the  appointment  of  tiiLstees 
under  section  38  of  the  Act.  He  stated 
that  the  plaintiffs  solicitors  had  asked  the 
defendants'  solicitors  to  undertake  not  to 
make  the  application  without  serving  the 
plaintiff,  but  that  the  defendants'  soli- 
citors refused,  upon  the  ground  that  under 
rule  6  of  the  Settled  Land  Act  Rules,  1882, 
it  would  not  be  proper  to  serve  him  unless 
the  Judge  so  directe<l. 

Pearson,  J.,  observed  that  the  proper 
time  to  make  such  an  application  would 
appear  to  be  after  the  summons  for  the 
appointment  had  issued. 

Graham  Ilaatinga,  Q,C,,  pointed  out 
that  the  summons  would  be  disposed  of 
and  the  order  made  in  chambers  w^ithout 
the  plaintiff  having  any  opportunity  of 
being  heard. 

Pearson,  J.,  made  the  order. 


Solicitors — Bolton,  Robbing,  Busk  &  Co.,  agents 
for  L.  H.  Symonds,  Ripponden,  for  plaintiff  ; 
Torr,  Janeways  &  Co.,  agents  for  Chambers  & 
Chambers,  Brighouse,  for  defendants. 


ARSON,  J.  1 

1882.        } 
c.  12,  15.  J 


Pearson,  J. 

1 
Dec. 


ROSS  V,  gutteridob. 


Bn7ikrnptc7j  Act,  1869,  «.  49— Z)e&<  in- 
curred h/  Fraud  or  Breach  of  TruH-^ 
Debtor  an  undischarged  Bankrupt  or 
Insolvent — Jurisdiction  of  Chaneery  Dtwi- 
sion — Enforcement  of  Judgment  far  iks 
debt  s^ispended. 

Th^  Court  has  jurisdiction,  dtiring  Ik 
bankniptcy  or  insolvency  of  a  d^hior,  and 
before  he  has  obtained  his  discharge,  to 
give  judgment  against  himforadebivJOA 
he  has  incurred  by  fraud  or  breadi  oj 
trust,  but  the  judgment  cannot  be  snfomA 
uiitil  after  discharge  obtained. 

In  a  case  of  this  description  judgmsni 
for  the  debt  and  {nterest  toas given  etgainil  a 
liquidating  debtor,  but  it  was  ordsred  not  to 
be  erfoi'ced  until  aft^r  disduirgs  obtavMd, 
or  until  further  order,  liberty  being  given  • 
to  the  plaintiff  to  apply  in  case  of  (iU 
debtor  untluly  delnyiiig  to  apply  far  Ail 
discharge, 

Cobham  v.  Dalton  (44  Law  J.  Bep. 
Chanc.  702;  Law  Rep.  10  Chanc  655) 
and  Ex  jxirte  Hemming ;  in  re  Chatterton 
(49  Law  J.  Rep.  Ba^.  17;  Law  Bcp. 
13  Ch.  D.  163)  explained.   . 

Action. 

In  or  about  the  month  of  June,  1868, 
the   defendant,  Richard  Gutteridge,  who 
was  a  medical  man  at  Leicester,  peranaded 
the  plaintiff,  Catherine  Ross,  a  single  \»df 
living  in   the  same   town,   to  8^   fbur 
houses  which  she  owned,  and  to  pay  o^ 
to  him  the  proceeds,  amounting  to  5T(K.> 
for  the  piupose  of  investment^  as  he  i^ 
presented,  in  a  local  building  society,  o^ 
which  he  was  chairman.     She  had  prei" 
viously  entrusted  to  him  another  amaU^^ 
sum  for  the  same  purpose,  which  waa  ata* 
a  subject  of  litigation  in  the  present  aotio^^ 
but  it  is  unnecessary  for  the  parpot00  f~^ 
this  report  to  make  further  reference  to  ^ 
The  defendant  never  invested  the  670t.    * 
the  building  society,  but  paid  it  into  ^ 
own  banking  account,  and  applied  it^ 
his  own  puqx)ses.     Being  threatened  tri 
ciiminnl  proceedings,  the  defendant  ga 
the  plaintiff  a  cheque  for  the  amount 
liad  entrusted  to  him ;  but  the  cheiine 
not  honoured,  and  in  May,  1870, 
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negotiations,  the  defendant  gave  the  plain- 
tiff a  promissory  note  for  570/.,  and  on 
various  occasions  between  that  date  and 
1879  he  acknowledged  the  debt  and  paid 
the  plaintiff  sums  of  money  on  account  of 
interest.  The  defendant,  however,  never 
repaid  the  princi|)al,  nor  rendered  accounts, 
though  requested  so  to  do,  and  on  the  2Gth 
of  January,  1882,  the  plaintiff  commenced 
the  present  action,  by  which  she  alleged 
fraud,  and  claimed  an  account,  and  an 
order  on  the  defendant  to  pay  the  sum 
found  due. 

The  defendant,  among  other  defences  to 
the  action,  denied  fraud,  and  pleaded  that 
be  was  an  undischarged  bankrupt  and 
insolyent.  The  facts  with  regard  to  this 
were  that  in  November,  1869,  the  defen- 
dant presented  a  petition  for  an  adjudica- 
tion <^  bankrupt(^  against  himself,  which 
adjudication  was  made  in  due  course.  In 
May,  1870,  the  formal  order  for  his 
discharge  was  drawn  up  and  delivered 
to  him.      In  May,    1879,  the   defendant 

g resented  a  petition  for  a  liquidation  of 
is  affairs  by  arrangement;  and  in  July, 
1879,  a  resolution  was  registered,  and  a 
trustee  of  his  estate  was  appointed  in  due 
course.  This  liquidation  was  still  |>cnding 
and  not  wound  up  at  the  date  of  the 
action. 

This  was  the  hearing  of  the  action, 
with  witne&scs. 

Iligginay  Q.C^  and  H.  NevilUy  for  the 
plaintiff. — The  question  arises,  whoiher  the 
plaintiff's  claim  to  relief  is  bari-ed  by  the 
49Ui  section  of  the  Bankruptcy  Act,  18G9 ; 
l>ut  cases  of  fraud  or  breach  of  trust  are 
e-xcepted  from  the  i-elease  given  by  that 
^BcUon,  and  this  is  an  instance  of  both — The 
J^mwna  Silver  Mining  ConXpany  v.  Grant 
{^)-'  That,  the  defendant  having  been  an 
t,  there  was  a  breach  of  trust  also 
from  Burdick  v.  Gan^ich  (2). 
'-  RibtoTif  for  the  defendant.  —  The 
should  be  proved  for  in  the  liquida- 
under  section  31  of  the  Bankruptcy 
1869 ;  and,  as  that  is  not  done,  it  is 
by  section  49.  In  the  fii-st  place, 
was  no  fiduciary  relation,  and  there- 
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fore  no  breach  of  trust — Knox  v.  Gi/e  (3). 
In  the  second  place,  no  fraud  has  l)eeh 
proved ;  and  fi-aud  must  bo  proved,  and  not 
inferred  from  mere  suspicion — Palmer  v. 
Locke  (4).  The  plaintiff's  claim  is,  there- 
fore, not  within  the  excej)tion  in  section 
49.  If,  however,  it  is  held  that  there  was 
a  fraud,  then  the  plaintiff  cannot  succeed, 
for  there  is  a  pending  liquidation,  and 
until  his  order  of  discharge  has  been  ob- 
tained the  defendant  cannot  be  sued  other- 
wise than  in  bankruptcy,  even  in  respect 
of  a  debt  founded  on  a  fraud — Ex  parte 
Hemming  ;  in  re  Chatterign  (5). 

[Pearson,  J.,  refen^ed  to  Cohham  v. 
Dalton  (G).] 

Clarke  v.  Bradlaugh  (7)  shews  that 
a  plaintiff  who  might  otherwise  have  suc- 
ceeded may  fail  by  suing  at  a  wrong 
time.  The  action  should  bo  dismissed, 
leaving  it  to*  the  j)laintiff  to  commence  a 
fre.^h  one,  if  so  advised,  after  the  order  of 
discharge  has  been  obtained. 

Iliggins,  Q.C.,  in  reply. — The  insolvent's 
discharge  would  bo  no  defence  to  the 
plaihtill's  claim,  and  the  Court  of  Biink- 
ruptcy  does  not  inteiiere  with  proceedings 
on  such  a  claim,  even  pending  the  liciuida- 
tion — Ex  pftrte  Coker ;  in  re  Blak^.  (8). 
The  relief  sought  should,  therefore,  be 
granted  at  once. 

[Peaiison,  J.,  referi^ed  to  Leincs  v. 
Barnett  (9).] 

Pearson,  J.  (after  stating  the  facts  an<l 
dealing  with  a  part  of  the  c:ise),  proceeded 
as  follows: — The  question  which  I  have 
now  to  decide  arises  in  this  way  :  In  the 
year  1861)  or  1870  the  defendant  b^'camb 
bankrupt,  but  in  the  coui*se  of  the  latter 
year  he  was  discharged,  so  that  any  ques- 
tion  arising  out   of  that   bankruptcy   is 

(:J)  42  Law  J.  Rep.  Chanc.  234  ;  Law  Rep.  6 
E.  Ac  Ir.  App.  6.")<>. 

(i)  50.lia\v  J.  Rep.  Chanc.  113;  Law  Rep.  15 
Ch.  L.  2iU. 

(.">)  4;»  Law  J.  \lo\).  Rankr.  17;  Law  Rep.  13 
Ch.  L).  103. 

(())  41  Law  J.  Rop.  Chanc  702;  Law  Rep.  10 
Chanc.  C."5.'>. 

(7)  51  Law  J.  Rep.  Q.B.  1;  Law  Rep.  8 
Q. ».  i).  r.3. 

(8)  44  Law  J.  Rep.  Bankr.  126 ;  Law  Rep.  10 
Chanc.  052. 

(iO  47  liaw  J.  Rfp.  Chanc.  144  ;  Law  Rep.  6 
Ch.  D.  2.)2. 
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gone.  But  in  May,  1879,  he  presented  a 
petition  for  liquidation,  and  a  trustee  of 
his  estate  was  appointed.  It  is  not  cleiir 
whether  any  dividend  has  been  paid  out  of 
the  estate,  but  that  liquidation  is  still 
pending,  and  it  is  said  that  it  ib'  a  bar  to 
this  action,  for  tliis  reason — the  49th  sec- 
tion of  tlie  Bankruptcy  ^.ct  says  tluit  "an 
order  of  discharge  shall  not  release  the 
bankrupt  from  any  debt  or  liability  in- 
curred by  means  of  any  fraud  or  breach 
of  trust,  nor  from  any  debt  or  liability 
whereof  he  has  obtained  forbearance  by 
any  fraud,  but  it  shall  release  the  bank- 
rupt from  all  other  debts  provable  under 
the  bankruptcy,"  with  certain  exceptions, 
among  which  this  case  is  not  included. 
The  result  is  that,  for  the  plaintiff  to  suc- 
ceed, she  must  prove  some  fraud  or  breach 
of  trust  by  Gutteridge.  Either  will  be 
sufficient,  so  that  if  I  come  to  the  conclu- 
sion that  thera  has  been  fraud,  it  will  not 
be  necessaiy  to  go  into  the  question  as  to 
the  breach  of  trust.  Now,  I  come  to  the 
conclusion  that  there  was  fi-aud  fmm 
l>eginning  to  end  of  this  ti*ansaction. 
Gutteridge  persuaded  the  plaintiff  to  sell 
the  houses'  for  the  pur|x>se  of  investing 
the  purchase  money  of  570^.  in  the  build- 
ing society ;  but  it  is  cloai*  that  when  he 
took  the  money  from  Miss  Ross,  he  had  no 
intention  wliatever  of  investing  it  in  the 
building  society,  but  that  he  intended  to 
do  as  he  did,  namely,  to  pay  it  into  his  own 
account  at  the  bank  and  to  a})propriate 
it  to  his  own  purposes.  I  jun  of  opinion 
that  this  was  in  its  ihception  a  fi*audulent 
debt,  created  by  Gutteridge  with  the  in- 
tention of  committing  a  fraud  on  this 
lady  (though  it  may  be  that  he  had  some 
intention  of  making  the  matter  right  at 
some  futuit)  time  if  he  were  in  a  position 
to  do  so),  and  that  nothing  which  has 
since  occun'ed  has  had  the  effect  of  purify- 
ing it  or  rendenng  it  less  fraudulent  than 
at  first.  But  it  was  contended  that, 
although  the  debt  was  fi'audulent  in  its 
inception,  yet,  as  the  defendant  is  in  liqui- 
dation and  undischarged,  the  plaintifi'  is 
not  in  a  position  to  sue  until  his  discharge 
has  been  obtained.  Mr.  Ribton  pressed 
me  very  much  with  the  case  of  £,r  par  in 
Hemming  ;  in  re  Chatterton  (5).  But  the 
judgments  of  the  Lords  Justices  in  that 
case,  and  in  the  cai'lier  case  of  Cobham  v. 


DaUon  (6),  shew  clearly  that,  though  pro- 
ceedings  cannot  bo  taken  against  the 
|)erson,  or  for  the  purpose  of  attaching  the 
property  of  a  debtor,  until  he  has  obtained 
his  discharge  in  h\&  bankruptcy  or  insol- 
vency, yet  there  is  no  ground  for  saying 
that  a  fraudulent  debt  is  barred  by  the 
BiUikruptcy  Act,  or  that  anything  more  is 
done  by  the  Act  than  to  impose  a  restrsint 
upon  proceedings  affecting  the  person  or 
property  of  the  bankrupt  or  inaolvait 
until  his  discharge  has  been  obtained.  In 
short,  the  debt  is  not  affected,  though  any 
judgment  based  upon  it  cannot  be  enforoed 
otherwise  than  in  bankiniptcy  until  after 
discharge  obtained.  After  dischai^  the 
judgment  can  be  enforced  against  the 
|)erson  or  property  of  the  insolvent.  The 
Judges  do  not  say  that  the  49th  section 
puts  an  end  to  the  fraudulent  debt^  and 
creates  a  new  debt  on  which  the  insolTent 
Gin  be  sued  after  his  discharge;  they  only 
say  that  the  remedy  of  the  creditor  is  sus- 
pended. No  part  of  the  570/L  has  been 
i-epaid,  and  I  must  therefore  give  judg- 
ment for  the  570/.,  with  interest  since 
1879  (when  the  defendant  ceased  to  pay 
interest),  at  U.  per  cent,  per  annaniy  and 
the  costs  of  the  action ;  prefacing  the  order 
(as  was  done  in  The  Emma  Silver  Mimug 
Company  v.  Grant  (1))  with  a  dedaratkin 
that  this  w^as  a  debt  incurred  by  frand. 
The  judgment  must  not  be  enforced  until 
the  defendant  has  obtained  his  order  of 
discharge,  or  (to  guard  against  the  poasi- 
bility  of  the  defendant's  unduly  delajug 
to  obtain  it)  until  further  order,  the  jto- 
tiff  having  libei-ty  to  apply. 


Solicitors— Wetherfield   &    Son,  for  plaiixtiR 
T.  J.  C.  Bordman,  for  defendant 
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[IN  THE  COURT  OF  APPEAL.] 

^*'t  J  '  V^"  '"^  ""^^  ^^^  CALLAO 
Jft2  I  COMPANY    (limited). 

c  8.      J 

letice — Informal  Notice  of  Appeal — 
LVIIL  rules  2,  3  and  Ar— Parties 
Ing  not  served  tvith,  hut  appearing 
}peal — Costs, 

I  mere  communication  hy  an  unsuc- 
l  parly  to  his  opponent  of  his  inten- 
0  (Appeal  is  not  a  sufficient  notice  of 
I ;  nor  J  in  the  absence  of  other  special 
uUmees,  is  it  ground  for  an  extension 

time  for  appealing, 
tie's  Case  (Law  Eep,  8  Ch.  D.  806) 
iicAndrew  t;.  Barker  (Law  Eep.  7 
\.  707)  explained. 
parly  who    appears   in   the    Court 

and  gels  his  costs  of  appearance^ 
'  nol  served  with  the  notice  of  ap- 
'irom  the  order  below,  which  affects 
fhi  to  eoslSy  may  appear  gratis  on  the 
(  and^  if  the  appeal  be  dismissed, 
f  eniiiled  to  his  costs  of  the  appeal, 

the  3rd  <rf' August,  1882,  Chitty,  J., 
Bed  a  petition  to  wind  up  the  above 
Ay  with  costs,  including  the  costs  of 
idlders  who  appeared  and  opposed 
itition. 

the  10th. of  August  the  solicitors  of 
ititioner  wrote  to  the  solicitor  of  the 
my  as  follows : — 

••  37  Queen  Victoria  Street,  London,  E  C. 

"  August  10,  1882. 
is  Davis,  Esq. 
ear  Sir,— 

''New  Callao, 
Teare  surprised  to  find  upon  enquiry 
%ve  taken  no  steps  to  draw  up  the 
dismissing  petition  herein.  We  are 
18  about  this  matter,  as  we  are 
d  and  intend  to  give  notice  oj  ap- 
,  .  .  We  shall  use  this  letter,  to- 
•  with  Mr.  Attwood's  evidence,  on 
ipeal. 

"  Yours  truly, 

"  Greenfield  <k  Abbott." 

the  30th  of  October  the  company 

lerved  with  a  formal  notice  of  appeal 

\ibB  whole  of  the  order  of  the  3rd  of 

sty  whidi  also  stated  "  this  notice  is 


given  as  supplemental  to  the  notice  of 
appeal  contained  in  the  letter  of  the  10  th 
of  August,  1882,  written  by  the  appel- 
lant's solicitors  to  the  solicitor  of  the  com- 
pany, and  to  avoid  any  question  whether 
the  said  letter  of  the  10th  of  August  was 
a  formal  notice  of  appeal." 

The  formal  notice  of  appeal  was  not 
served  on  the  shareholders  who  had  suc- 
cessfully opposed  the  petition  in  the  Court 
below. 

On  the  appeal  coming  on  to  be  heard— 

Crossley,  Q,C,,  and  Bonsor,  for  the  com- 
pany, objected  that  the  appeal  was  out  of 
time — In  re  Blyth  and  Young  (1). 

Whitehome,  Q,C.,  and  Seward  Brice,  for 
the  appellant. — There  has  been  a  bona  fide 
intention  to  appeal  from  the  first,  and  the 
company  have  not  in  any  w^ay  been  misled. 
Moreover,  they  have  by  their  own  conduct 
raised  an  equity  against  themselves.  They 
got  the  appeal  advanced  and  set  it  down 
fbr  hearing,  and  have,  therefore,  by  their 
conduct  induced  us  to  believe  that  they 
considered  it  a  good  and  valid  notice  of 
appeal— J/cii?i<freto  v.  Barker  (2).  Fur- 
ther, the  letter  of  the  10th  of  August  is  a 
sufficient  notice,  although  only  addressed 
to  the  solicitor  of  the  company.  It  is  an 
informal  notice  of  appeal  which  can  be 
cured  by  amendment.  There  has  been  a 
misapprehension  as  to  the  effect  of  it,  and 
if  it  is  invalidy  then  we  ask  that,  under  the 
circumstances,  the  time  for  appealing  may 
be  extended — Blyth  and  Young* s  Case  (1), 
Little's  Case  (3)  and  Taylor's  Case  (4). 

Jessel,  M.R. — It  appears  to  me  that 
this  appeal  is  clearly  out  of  time,  and  that 
there  really  was  no  notice  to  appeal  at  all. 
First  of  all,  let  us  see  what  Order  LVIII. 
says  of  appeal.  Kule  2  of  that  Order  says 
this,  ''  AU  appeals  to  the  Court  of  Appeal 
shall  be  by  way  of  rehearing,  and  shall  be 
brought  by  notice  of  motion  in  a  summary 
way."  Therefore  a  notice  of  appeal  must 
be  a  notice  of  motion.  Then  rule  3  is, 
"  The  notice  of  appeal  shall  be  served  upon 
all  parties  directly  affected  by  the  appeal." 

(1)  Law  Rep.  13  Ch.  D.  416. 

(2)  Law  Rep.  7  Ch.  D.  707. 

(3)  Law  Rep.  8  Ch.  D.  806. 

(4)  47  Law  J.  Rep.  Chanc.  696 :  Law  Rep.  8 
Ch.  D.  643. 
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Consequently  it  is  a  notice  of  motion  to 
1)6  served  on  nil  the  pailies  to  the  action 
or  matter.     Then  rule  4  says,  "  Notice  of 
appeal  from  any  judgment,  whether  final 
or  interlocutory,  shall  be  a  fourteen-days* 
notice,  and  notice  of  aj)pe^l  fi*om  an  inter- 
locutoiy  order  shall  be  a  four-diiys*  notice." 
Now  I  come  to   the  document  which  is 
supposed  to  be  the  notice.     It  is  a  letter 
from  one  solicitor  to  another.     [His  Lord- 
ship   rejid    the   letter,    and    continued :] 
That  letter  is  open  to  this  obsei'vation. 
In  the  firat  place,  every  solicitor  knows, 
or  ought   to   know,   that  a  letter  is  not 
a  notice  of  motion.     In  the  second  place, 
every   solicitor   knows  that   a  letter  ad- 
dressed  to   the   other   solicitor   is   not  a 
notice  of  motion  addressed  to  the  party  to 
be  afTected  by  the  appcjil.     Thirdly,  every 
solicitor  knows  that  in  a  notice  of  motion, 
l)eing  a  fourteen-days*  notice,  as  this  is?,  there 
must  be  somo  time  specified  in  the  notice, 
and  there  is  none  here.     Jiastly,  every  soli- 
citor knows  that  notice  of  an  ap|)eal  is  one 
thing,  and  notice  of  the  intention  to  give 
notice  of  appeal  another.  Tliey  can  change 
their  intention  ;  and  can  anybody  suppose 
that  if  on  receipt  of  this  letter  Mr.  Davis, 
to  whom    it    is    addressed,   had    briefed 
counsel,  and  the  appellant  had  never  really 
appealed,  he  could  have  got  the  costs  of  it  as 
an  abandoned  motion  1   The  answer  would 
have  been  that  he  had  been  in  too  great  a 
hurry,  they  only  told  him  they  intended 
to  givo  him  notice,   he  ought  to    have 
waited  till  he  got  the  notice.     On  all  these 
grounds,  it  appears  to  me  manifest  that 
t  here  has  been  no  notice  of  appeal  what- 
ever, and  therefore  nothing  to  set  down. 
As  regards  the  supplementary  notice,  that 
was  abandoned.      The   only  other   point 
that  was  urged  upon  us  was  this.     It  ^vas 
said  that  if  there  h;ut  Ijeen  no  notice  to 
appeal,  the  api>ellant  is  entitled  to  indul- 
gence.     I  do  not   think   that   appellant 
is   entitled  to  any  indulgence.      In   the 
tii-st   place,  I  think  it  right  to  say  that 
I  agree  with  the  observations  of  tlie  other 
two  Judges  who  were  sitting  with  me  in 
the  case  of  McAtulrew  v.  Jiarker  (2)  (the 
late  Lord  Justice  James  and  I-iOrd  Justice 
Baggallay),   as   to   the   meaning  of   that 
decision — I  me<in  the    observations  they 
made  in  Bbfth  and   Yonng's  Case  (1)  (at 
pp.  419-20),  tliat  it  was  not  intended  in 


Mc Andrew  v.  Barker  (2)  to  say  ihat  the 
equity  arising  fi-om  accideiit  or  Tni«t>kft 
with  which  the  i^espondent  had  nothing  to 
do   did  not  remain.     The  vords  of  my 
judgment  are  very  short,  '' anless  there 
lias  l)een  on  the  part  of  the  respondent 
some  conduct  raising  an  equity  against 
him  " ;  and  Lord  Justice  Baggallay  nys, 
"  This  language,  though  applicable  to  Uie 
case  under  consideration,  must,  I  think, 
admit  of  some  modification  where  there 
are  reasons  of  some  special   character"; 
and  Lord  Justice  James  says,  with  regard 
to  the  same  judgment,  "  I  wish  to  mj 
that  I  think  it  was  a  little  too  strong  to 
say  that  the  Court  has  no  discretionaiy 
]>ower  to  enlarge  the  time  for  appealing 
unless  there  has  been  conduct  on  the  part 
of  the  i-espondent  raising  an  equity  agunsfc 
him."     The  Court  did   not  lay  down  a 
positive  rule  for  every  case.     It  was  not 
intended,  for  instance,  to  apply  to  the  caae 
of  "  inevitable  accident."**  Therefore,  I  con- 
cur with  them  as  to  the  meaning  of  the 
language  used  in  Mc Andrew  v.  Barker  (2). 
That  being  so,  what  is  the  ground  upon 
which  this  appellant  asks  for  indulgence! 
I  cannot  see  any.     There  is  no  accident^ 
no  mistake.     I  cannot  see  any  ground  for 
mistake.     The  solicitor  knows  the  difier- 
ence  between  a  notice  of  appeal  (as  appears 
fi'om  his  letter)  and  an  intention  to  ap- 
])e)il ;  and  it  does  appear  to  me  that  fhsn 
has  been  neitlier  accident  nor  mistake,  nor 
has  there  been  any  misconduct  on  the  part 
of  the   respondents.      But   there  is  thii 
additional   circumstance :    in  winding-up 
petitions  the  refusal  of  an  appeal  has  no^ 
if  I  may  say  so,  the  same  final  effect  as  & 
refusal  of  leave  to  appeal  has  in  the  case  of 
an  action,  because  you  may  pi^esent  another 
petition  on  different  grounds  by  the  saiDO 
]>etitioner,  and  any  other  petitioner  cara 
present  a  i)etition  if  he  thinks  fit ;  wherei^ 
in  an  action  an  appeal  once  dismissed 
final.     Thereforo  there  is  less  ground  fo 
the  indulgence  in  this  case  than  there  isi 
the  ordinary  ctisc  of  an  action.    Then  it 
said  that  the  letter  itself  was  an  h 
notice  of  appcjil,  and  Lit  tie*  s  Caw  (3) 
relied  on.     Now,  as  regards  Liitle*s  Ct 
(3),  of  coui-so  it  is  binding  on  this  Conr"^ 
whenever  you   get  the  identical  circum^^ 
stances,  but  it  is  not  binding  further  L^^ 
vou  consider  it  is  a  auseoF  construction^-^ 
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because  nothing  is  better  settled  than  that 
the  construction  put  upon  an  instrument 
by  a  Court  of  law  or  equity  is  not  binding 
on  another  Court  of  law  or  equity,  even 
of  inferior  jurisdiction,  as  regards  the  coh- 
struction  of  an  instrument  couched  in 
somewhat  similar  language.  Therefore  if 
you  take  Little* s  Case  (3)  to  be  a  case  of 
construction,  which  I  think  is  the  correct 
view  of  it,  it  is  not  binding  on  us  as  an 
authority. 

If,  on  the  other  hand,  you  take  the  other 
view  of  it,  which  is  a  possible  view,  but  I 
think  not  the  true  view,  that  it  was  an 
application  for  indtdgence,  it  could  only 
have  been  granted  in  the  event  of  mistake. 
It  was  an  informal  notice  of  motion  by 
mistake.  But  I  do  not  think  that  is  what 
was  decided.  We  have  some  light  thrown 
upon  it  in  In  re  Blyth  and  Young  (1).  It 
l^ppened  that  the  same  three  Judges  who 
decided  Little's  Case  (3)  sat  in  the  case  of 
Bfyih  and  Young  ( 1 ).  Lord  Justice  James 
said  that  a  notice  for  the  respondent  sent 
to  his  solicitor  that  they  intended  to  appeal 
would  not  do,  and  that  was  in  1880.  I  do 
not  see  that  the  word  ''correspondence/' 
differs  from  a  single  letter,  and  when  a 
Judge  says  a  correspondence  between 
Boliators  stating  they  intended  to  appeal 
would  not  do,  of  course  he  includes  a  single 
'  letter  saying  they  intended  to  appeal ;  and, 
therefore,  after  Blyth  and  Young  (1),  all 
solicitors  ought  to  have  known  that  a  state- 
ment by  letter  of  an  intention  to  appeal 
would  not  be  sufficient.  That  puts  an  end 
to  any  notion  of  mistake.  But  the  ground 
on  which  Lord  Justice  James  put  the  case 
'vms  this.  In  Little's  Case  (3)  he  says  the 
Dotioe  was  intendied  as  an  actual  notice  of 
^I^peal,  but  it  was  informal — that  is  to  say, 
J^x^feing  at  the  circumstances  of  the  case, 
it  was  in  substance  a  formal  notice, 
it  was  served  in  the  regular  way  and 
^wn  in  the  regular  way,  the  Court 
.«  to  the  conclusion  that  the  word 
Cation  "  was  put  in  by  mistake.  It 
it  an  actual  prosecution  of  the  appeal, 
'"•i  is  the  way  he  puts  it.  Then  Lord 
Baggallay  says,  "  Little's  Case  (3) 
:zelied  on ;  but  in  that  case  the  circum- 
^es  were  sjiedal,  and  the  Court  was  of 
ion  that  the  notice,  although  informal, 
Bi  sufficient  compliance  with  the  order ;" 
the  Lord  Justice  Cotton  said, ''  It  was 
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quite  different  from  what  was  done  in 
Little's  Case  (3),  where  there  was  an 
actual  notice  of  appeal,  although  an  in- 
formal one."  So  they  all  take  the  same 
view,  that  whatever  the  wording  was,  it 
amounted  to  an  actual  notice  of  appeal ; 
and  they  all  agreed  that  a  letter  stating 
an  intention  to  appeal  does  not  amount  to 
an  actual  notice  of  appeal.  Afler  that  it 
is  impossible  to  say  that  Little's  Case  (3) 
can  be  prayed  in  aid  by  the  present  appli- 
cant. 

It  seems  to  me,  therefore,  that  there  is 
no  ground  whatever  for  indulgence,  and 
that  this  ap|>eal  must  be  dismissed  with 
costs. 

Cotton,  L.  J. — I  am  of  the  same  opi- 
nion. In  a  case  like  this  it  is  of  the  very 
utmost  importance  that  a  petition  shall 
not  be  hanging  over  a  company  for  any 
greater  length  of  time  than  is  allowed 
strictly  by  the  rules -of  the  Court;  and  the 
question  which  really  we  have  to  consider 
here  is,  whether  that  letter  of  the  10th  of 
August  which  has  been  so  often  referred 
to  can  be  looked  upon  as  a  notice  of  mo- 
tion of  appeal.  Now,  I  will  not  read 
again  the  rules  which  were  referred  to  by 
the  Jf  aster  of  the  Rolls.  They  define  in 
the  most  particular  way  what  is  to  be  con- 
sidered a  notice  of  appeal ;  and  the  question 
we  have  really  to  decide  is  this — Is  this  a 
notice  of  motion  by  way  of  appeal  1  I 
find  if  one  looks  only  at  the  first  paragraph 
of  the  letter  it  is  clear,  as  a  matter  of  con- 
struction, to  my  mind,  that  it  is  hot  intended  - 
to  be  a  notice  of  motion  by  way  of  appeal, 
but  simply  notice  of  an  intention  hereafter 
to  present  such  a  notice,  because  it  asks 
when  the  order  will  be  drawn  up,  as  if  it 
were  necessary  that  the  order  should  be 
drawn  up  before  notice  of  motion  by  way 
of  appeal  could  be  given.  "  Because  we 
arc  ansious  about  this  matter,  as  we  are  , 
advised  and  intend  to  give  notice  of  ap- 
peal." The  mere  fact  to  which  they  call 
attention  that  no  order  had  been  drawn 
up  and  that  they  were  anxious  about  it,  is 
entirely  inconsistent  with  that  l)eing  con- 
sidered as  a  notice  of  motion  by  way  of 
appeal,  or  anything  eke  but  what  it  pur- 
ports to  be — namely,  notice  of  an  inten- 
tion to  give  notice  of  appeal.  When  we 
come  to  look  at  the  remainder  of   the 
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loiter,  tliat  is  not  all.  No  one  looking  at 
the  letter,  without  reference  to  what  the 
consequence  niay  be,  could  say  that  that 
was  intended  in  any  way  to  bo  a  notice  of 
motion  by  way  of  appeal,  because  tlrey  go 
on  to  ask  for  certain  other  things  which 
they  think  may  l>o  material  if  they 
givo  notice  of  motion  of  appeal ;  and 
then  they  add,  "  We  shall  use  this  letter, 
together  with  Mr.  Attwood's  evidence,  on 
tlie  appeal."  Was  it  ever  thought  neces- 
sary to  givo  notice  that  you  would  use  on 
appeal  the  notice  of  motion  for  that  a])- 
|)eal?  It  is  said  that  it  let  the  other 
])ai'tics  know  that  they  intended  to  appeiil. 
That  is  not  the  <|uestion  I  am  now  dealing 
witli.  It  may  be  a  notice  to  the  iMU-tics  of 
what  the  solicitor  thought  best  for  the 
int^'rest  of  liis  client — that  his  intention 
was  to  pix)secuto  an  appeal ;  but  that  in 
no  way  bound  him.  It  would  have  betni 
impossible  for  the  other  side  to  say, "  Wo 
i-oceiveil  this  notice,  and  if  it  is  abjindoned 
we  claim  to  have  it  set  down  and  get 
our  costs."  It  is  said  that  Little's  Case 
(3)  is  a  decision  of  this  Court  in  favour 
of  the  appellant  here,  I  took  part  in  that 
case,  and  I  havo  said  nothing  about  it  in 
the  course  of  the  argument ;  but  it  is 
clear,  not  only  when  one  looks  at  tliat 
case,  but  at  the  subsequent  case,  whore 
tlie  point  was  very  similar,  of  In  re  Blyth 
and  Young  (1),  that  what  the  Judges  who 
decided  that  case  meant  to  say,  ha\dng 
i*eganl  to  the  siin-ounding  circumstan(»cs 
and  the  tenns  of  the  letter,  wius  that  it 
was  a  notice  of  motion  by  way  of  appeal, 
which  might  properly  bo  set  down  by  the 
Registrar  as  such.  That  case  amnot  cer- 
tainly 1)6  considered  as  an  authority  in 
favour  of  this  letter  being  a  notice  of 
motion  by  way  of  appeal,  l)ecauso  the 
letter  in  In  re  likjth  ami  Young  (1)  was 
very  like  the  present,  and  I  see  in  one 
i-eix)rt  of  that  case  I  am  i*eix)rte<l  to  have 
sjiid  in  the  course  of  the  argument,  though 
I  did  not  use  the  words  in  my  judgment, 
"  Here  you  gave  notice  of  your  intention, 
))ut  you  did  not  give  not  ico  of  your  appeal " ; 
and  that  really,  as  regai-ds  tho  fii-st  ques- 
tion, concludes  the  ])rosent  case.  It  is 
exactly  applicable  to  it. 

That  Ixiing  so,  ought  wo  in  such  a  case 
as  this  to  grant  liberty,  notwithstanding 
the  time  to  appeal  has  elapsed  ?     What  I 


said  with  reference  to  this  being  a  winding- 
up  petition  weighs  veiy  strongly  npon  mj 
mind.  That  even  if  there  were  something 
of  a  case  for  allowing  an  extension  of  time^ 
in  the  case  of  a  winding-up  petition  I 
should  not  grant  leave  to  appeal  after  tha 
time  had  expired  without  a  veiy  strong  gbsb 
was  made  indeed,  because  a  winding-up 
petition  piralyses  the  acts  of  the  dire^oii 
and  those  who  manage  the  company;  and, 
in  my  opinion,  the  Court  ought  not^  with- 
out the  very  strongest  case,  to  grant  an 
extension  of  time.  In  tho  case  of  In  vs 
Ubjth  and  Young  (1)1  said  nothing  aboat 
the  circumstances  under  which  the  Court  .. 
would  grant  an  extension,  becauss  I 
thought  it  better  to  leave  that  until  the 
case  should  aiise.  But  I  think  I  may  say 
that  I  quite  agree  with  the  Master  of  die 
Rolls  that  that  expression  of  his,  **  Unksi 
there  is  something  luising  an  equity  againrt 
the  party,"  may  bo  misunderstood.  It 
is  not  necessary  that  there  should  be  some- 
thing in  the  conduct  of  the  resp(»ident 
which  raises  an  equity  against  him ;  but 
it  is  necessary  that  there  should  be  some 
equity  which  raises  a  case  £ot  the  proposing 
a])pellant  to .  gain  an  extension  of  tuna 
There  must  bo  an  equity  in  his  &Toar, 
(*ither  from  the  act  of  the  other  party  or 
from  something  else  recognised  as  a  gitmnd 
of  equity. 

BowEX,  L.J. — I  am  of  the  same  opinion. 
There  are  two  things  which  it  seems  to  me 
ought  to  bo  ke])t  distinct.  On  ihe  one 
side  there  aro  a  number  of  rules  which 
]>roscribe  the  machinery  for  carrying  oat 
tho  diifurent  steps  towards  an  appeal,  and 
tho(-oui*t  has  to  constnie  these  rules.  On 
tho  other  side  there  is  a  power  contained 
in  other  rules  for  the  Court  to  prevent- 
injustice  being  wrought  by  slips  or  mis- 
adventures ;  and  in  dealing  with  slips  or 
misiulventui'os,  and  in  extending  its  indul- 
gence, the  Court  ought  of  course  to-  be 
lilieml,  when  it  sees  it  is  necessary  to  be 
libenil  in  order  to  do  justice.  But  the 
libonility  which  the  Court  shews  in  ex- 
tending its  indulgence,  where  justice  ro- 
quires  indulgence  to  bo  extended,  ought 
not  to  bccomo  laxity  in  construing  the 
rules  which  define  tho  machinery  which 
tho  parties  liave  to  pursue.  And  in  con- 
struing these  rules  about  the  notice  of 
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appeal  it  seems  to  me  we  must  keep  clear 
the  two  points — firsty  what  the  rules  mean  ; 
and,  secondly,  if  there  has  been  a  slip  that 
the  Court  will  interfere  to  mend  it.  Now,  as 
regards  the  notice  of  appeal  as  being  given 
within  the  rules,  it  seems  to  be  almost  too 
plain  for  argument  that  the  first  step  has 
not  been  taken  towards  an  appeal.  The 
rules  prescribe  that  there  is  to  be  a 
notice  of  motion,  and  state  what  the  notice 
of  motion  is  to  contain.  The  notice  of 
motion  is  to  state  whether  the  whole  or 
any  part  of  the  judgment  or  order  is 
appealed  from,  and  is  to  specify,  in  the 
latter  case,  what  part  is  intended  to  be 
appealed  from.  When  we  turn  to  this 
letter  we  find  that,  so  far  from  any  definite 
step  having  been  taken  in  the  matter,  all 
that  has  been  done  is  that  the  solicitor 
on  one  side  writes  to  the  solicitor  on  the 
other  to  say  that  when  something  else  is 
done  he  intends  to  prosecute  that  step. 
I  shodld  not  think  there  was  a  solicitor 
practising  in  the  Supreme  Court  or  a  clerk  of 
any  experience  to  a  solicitor  who  would  not 
distiDgiiish  the  diiObrence  between  a  notice 
<^  appeal  and  a  letter  like  .that  which  has 
been  put  before  us.  Then  it  is  said  Little*8 
Ccue  (3)  is  an  authority  for  shewing  that 
the  informality  will  not  be  treated  as  a 
departure  from  the  rule.  I  do  not  think 
Little's  Case  (3)  shews  anything  of  the  sort. 
We  are  bound  by  the  case  whatever  it  is, 
bat  it  seems  to  me  that  it  is  simply  a 
dedsion  upon  the  construction  of  a  par- 
ticular document.  If  Little^ a  Case  (3)  is 
siorB— if  it  is  an  illustration  of  the  way  in 
winch  the  Court  will  extend  its  indulgence 
to  core  slips — that  has  nothing  to  do  with 
^1k6 question  I  am  immediately  considering, 
irliich  is  the  construction  of  the  rules  and 
vrliether  this  document  is  a  compliance 
w^tU.  them.  If  Little's  Case  (3)  is  a  deci- 
tK§t^tx  of  construction  of  the  document  used, 
^  -■»  XM>  authority  whatever  as  to  the  proper 
^'■^t^nction  to  be  put  on  the  document 


b 
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bi.e  second  question  which  we  have  to 
^  ^er  is,  whether,  assuming  this  docu- 
'  to  be  bad  as  a  notice  of  appeal, 
^Si  I  think  it  is,  the  Court  will  extend 
^^idulgence  to  i-ectify  any  slip  or  mis- 
^;^  I  would  not  here  myself,  especially 
have  not  yet  had  the  experience  or 
like  it  of  my  brother  members  of 


this  Court,  try  to  define  the  exact  measure 
or  limits  of  the  discretion  which  a  Court 
of  Appeal  ought  to  exercise  in  rectifying  a 
blunder.  I  ^ould  be  quite  prepared  to 
be  liberal  when  justice  had  to  be  done. 
But  here  it  seems  to  me  that  there  is  no 
sort  of  ground  whatever  for  rectifying  this 
document  or  for  putting  the  parties  who 
wrote  it  in  a  bettor  position  on  the  ground 
of  a  slip  or  mistake,  for  the  best  of  all 
reasons — I  do  not  think  there  has  been 
any  slip,  mistake  or  accident.  I  believe 
'that  the  gentlemen  who  wrote  this  docu- 
ment did  not,  at  the  time  they  wrote  it, 
for  a  moment  think  that  it  was  equivalent 
to  a  notice  of  appeal.  I  therefore  fail  to 
see  that  there  has  been  any  mistake  or 
misadventure  or  accident  of  any  kind 
whatever. 

Qrosvenor  Woods,  for  the  shareholders 
who  had  opposed  the  petition  in  the  Court 
below,  and  who  had  been  allowed  their 
costs,  asked  for  his  costs  of  the  appeal. 

Whitehome,  Q.C. — It  has  been  decided 
that  there  was  no  notice  of  appeal,  so 
there  was  nothing  for  them  to  come  here 
for.  They  were  not  served  with  our 
notice  of  appeal,  and  are  not  parties  to 
this  application. 

j£SS£L,  M.R. — I  am  quite  clear  that  the 
appellant  Cixnnot  take  advantage  of  his 
own  irregularity  in  this  way.  In  strict- 
ness he  was  bound  to  servo  evei*ybody 
affected  by  the  appeal.  Supposing  thei-o 
were  two  persons  claiming  undei*  a  will 
adversely  to  a  third,  and  the  third  person 
appealed  and  only  served  one  of  the  others ; 
if  that  appellant  got  a  decision  in  his 
favour,  which  might  be  collusive,  in  the 
absence  of  the  other  respondent,  would 
anybody  say  that  the  decision  did  not 
afiect  the  other  respondent  1  It  is  quite 
plain  that  the  other  respondent  would 
have  a  right  to  appear,  without  being 
served,  and  claim  to  argue  his  case.  This 
appellant  now  says, "  I  did  not  give  notice 
of  motion  of  appeal."  The  argument  just 
now  was  that  he  did.  It  is  true  we 
decided  against  him,  but  he  cannot  take 
the  benefit  of  that.  His  intention  was  to 
get  the  order  below  discharged,  and  he 
Faid  so.  But  besides  that  he  asked  for 
leave  to  appeal.     Leave  for  what?     To 
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appeal  against  the  whole  of  Uie  order  of 
tlie  Court  below.  He  could  not  ask  for 
or  get  that  indulgence,  except  in  the 
presence  of  all  the  parties  to  the  order  who 
would  bo  affected  by  the  aj^peal.  The 
order  below  gave  Mr.  Woods'  clients  their 
costs,  and  the  appellant  disked  to  discharge 
that  order  with  costs.  Mr.  Woods*  clients 
are  entitled  to  l>e  heanl  on  that.  The 
appellant  could  not  have  brought  on  his 
appeal  in  the  absence  of  Mr.  Woods* 
clients,  and,  in  my  opinion,  he  cannot  be 
better  off  because  Mr.  Woods*  clients  have 
appeared  gratis  without  being  served.  If 
the  appellant  had  given  a  limitetl  notice 
of  appeal,  that  might  have  made  a  dif- 
ference. Tiio  appelianl/s  notice  of  appeal 
was  utterly  iiTegular,  and  under  the  cir- 
cumstances it  appears  to  me.  that  Mr. 
Woods'  clients  are  entitled  to  appear  gratis, 
and  the  api»elLiut  must  jmy  their  costs  of 
appeanmce. 

Cotton,   L.J.,   and   Bowex,  L.J.,  con- 
curred. 


Solicitors— GreenfieM  &  Abbott,  for  ni)pollant ; 
Lewis  Davis :  Snell,  Son  &  (ircenip ;  aihl 
(»oo.  Davis,  Son  ^t  Co.,  for  respondents. 


THE   SINGER    MANUFACTUR- 
ING COMPANY  17.  LOOG. 


[IN  TIIK  COURT  OF  APPEAL.] 

Jessel,  M.R. 

LiNDLEY,  L.J. 
BOWEN,  L.J. 

1883. 
Jan.  31. 

Prnclici — ShortJuuul  Notes  of  Evidence 
atil  Juflyment — J^rinted  Copies — Rules  of 
the  Sujrreme  Courtf  1875,  Order  VI.,  Sche- 
dule (Cosifi) — Agreement  to  share  Printer's 

mil 

fender  tlie  common  order  of  the  'Court  of 
Appeal  (fiving  the  costs  of  the  appeal  arnl 
of  the  shorthayul- writer's  notes  of  the  evi- 
dence  and  of  the  judgment  in  the  Court 
bcloin,  the  solicitor  of  the  successful  partjf, 
v)hfn  the  shorthand  notes  have  been  printed 
in  the  first  instance,  is  entitled  on  taxation 
of  the  costs  to  he  nllot'^ed^  in  a'ldition  to  tlie 
printer's  bill,  3^/.  per  folin  for  one  printt'd 


copjf  of  tlie  shortluiml  notes  of  the  evidtncn 
supplied  to  each  of  his  counsel  on  the  appeal, 
ami  3d.  per  folio  for  one  printed  copy  oftkt 
shorthand  notes  of  tlie  judgnkent  supplied 
for  t/i/i  use  of  each  Jtid-je  of  the  Court  of 
Appeal. 

On  the  14th  of  December,  18S0,  the 
order  made  by  Bacon,  V.C.,  in  thia  action 
wiis,  on  the  appeal  of  the  defendanti  dis- 
charged with  costs,  including  '*  the  costs  of 
the  shorthand- writer's  notes  of  the  evidencd 
and  judgment."  The  order  as  drawn  up 
directed  the  defendivnt's  costs  of  the  addon 
and  of  the  appeal,  ''  and  of  taking  and 
transcnbing  and  printing  the  ahorthand 
notes  of  the  evidence,"  to  be  taxed  and  set 
off  against  certain  taxed  costs  of  the  plain- 
tiffs'. 

]^y  arrangement  between  the  aolidton 
of  the  plaintiffs  and  of  the  defendant,  the 
shorthand  notes  of  the  evidenoe  on  the 
tiial  before  Paoo  i,  y.C.,and  of  his  judgment 
were  taken,  transciibed  and  printed,  the 
plaintiffs  i^a^^ing  five-eighths  of  the  printer's 
bill,  and  the  defendant  paying  the  remain- 
ing three-eighths,  which  amounted  to  198L 
\ls.  6d.,  and  receiving  twenty  printed 
copies. 

On  tlie  taxation  under  the  order  of  tba 
Coui*t  of  Appeal,  the  plaintiffs'  solidton 
i-epaid  the  defendant's  solicitors  the  19S/. 
17^.  5//.;  but  they  claimed  in  addition  to 
l>e  allowed  and  paid  the  profit  chargu 
(higher  scale)  alloweii  by  the  schedule  to 
the  llules  of  the  Supreme  Court  (Costs), 
imder  the  title  "  Copies,"  for  the  printed 
copies  of  the  evidence  and  judgment  sap- 
plied  to  their  counsel  and  the  Judge  of  thft 
Court  of  Appeal. 

The  following  ai*e  the  material  portions 
of  the  Rules  in  question  : — 

"  Where  pursuant  to  Kules  of  Cour 
any  ....  evidence  is  ])rintcd,  tliesoUcil 
of  the  party  printing  shall  be  allowed 
a  copy  for  the  printer  ....  at  4J.  pe" 
folio. 

"  And  for  examining  the  proof  print  o'' 
2d.  per  folio. 

"  And  for  printing,  the  amount  actual! 
and  pi'oi)erly  paid  to  the  printer,  not  ex 
ceeding  \s.  i)or  folio. 

**The  solicitor  for  a  party  entitled 
take  printed  copies  shall  l)o  allowed  foi 
such  number  of  copies  as  he  shall  neccs- 
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or  properly  take,  the  amount  he 
pay  therefor. 

Q  addition  to  the  allowances  for  print- 
nd  taking  printed  copies,  there  shall 
owed  for  such  printed  copies  as  may 
ioessary  or  pi*oper  for  the  following 
lo  other  purposes  {inter  alia) : — Of 
•  •  .  evidence  for  the  use  of  counsel 
art  ....  at  3<i.  per  folio. 
ocb  additional  allowances  for  printed 
}  for  the  Court  or  Judge,  and  for 
lel,  are  not  to  be  made  where  written 
\  have  been  made  previously  to  print- 
ed are  not  in  any  case  to  be  made 

than  once  in  the  progress  of  the 

n 

• 

e  Taxing  Master  having  disallowed 
aim,  the  defendant  now  moved,  by  way 
B(inal  motion,  that  the  order  of  the  14th 
loember,  18ff0,  might  be  amended  "  by 
ing  the  Taxing  Master,  on  the  taxa- 
dt  the  costs  of  the  defendant  by  the 
irder  directed  to  be  taxed  and  paid  by 
laintiflk,  to  allow  the  defendant  in  his 
ooBts  for  the  copies  of  the  printed 
hand  notes  of  the  evidence  referred 
the  said  order  supplied  to  counsel 
or  the  nse  of  the  Court  on  the  hoar- 
f  the  appeal  by  the  defendant  from 
adgment  of  Bacon,  Y.C.,  at  the  rate 
ribed  by  the  schedule  to  the  Rules  of 
kipreme  Court  (Costs),  in  addition  to 
ctnal  payment  made  to  the  plaintiffs' 
tor  in  respect  of  the  costs  for  taking, 
cribing  and  printing  the  said  short- 
notes." 

iftffor,  Q.C,^  for  the  motion. — Under 
nder  made  by  the  Court  of  Appeal 
he  rules,  the  defendant's  solicitors  are 
led  to  this  allowance,  Nothing  turns 
be  particular  wording  of  the  order 
.  It- was  made  in  the  common  form. 
oubt  it  was  expanded,  but  not  suffi- 
ly,  when  it  was  drawn  up ;  but  it  was 
S^t  at  the  time  that  it  would  include 

costs.  The  point  is  covered  by  the 
Lon  of  the  Court  of  Appeal  in  Henry 
ijsard  (unreported).  There  the  order 
e  Court  of  Appeal  gave  the  appellant 

costs  of  the  shorthand- writer's  notes 
aimiTig-up,  judgment  and  documents ;" 
»ii  taxation  the  same  point  arose — the 
liand  notes  had  been  printed — and  a 
motion  to  the  present  was  made  in 
Vol.  62«— Chasc. 
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that  case,  and  the  Court  of  Appeal  gave 
directions  to  the  Taxing  Master  to  allow 
the  costs  of  the  copies  supplied  to  counsel 
and  to  the  Court  at  the  prescribed  rate. 

Itighyy  Q,C*9  and  Candy,  for  the  re- 
spondents.— The  question  is,  what  does 
"  costs  of  the  shorthand- writer's  notes  of 
the  evidence  "  mean  ?  As  a  rule  the  costs 
of  the  shorthand  notes  are  not  allowed, 
but  when  necessary  the  Court  allows 
them,  but  they  must  be  asked  for  at  the 
time.  Here  they  ask,  in  addition  to  the 
printer's  bill,  to  be  paid  3d.  a  folio  for 
each  copy  of  the  shorthand  notes  of  the 
evidence  and  judgment  given  to  their  three 
counsel  and  to  the  three  Judgef<,  in  all  six 
copies — that  amounts  to  nearly  5 00^., as  the 
shorthand  notes  were  very  bulky.  It  was 
never  intended  that  they  should  under  the 
order  make  a  profit  of  this  kind  out  of  the 
copies  furnished  to  them.  They  are  not 
entitled  to  more  than  the  three-eighths 
of  the  printer's  bill,  which  we  have 
repaid  to  them.  The  rule  does  not  apply 
where  the  solicitor  has  not  paid  for  the 
printing ;  and  even  if  he  has,  he  is  only 
entitled  to  one  copy.  They  have  paid 
nothing  for  the  printing.  If  there  has 
been  a  slip  in  drawing  up  the  order,  it  is 
their  own  slip,  and  will  at  any  rate  affect 
the  costs  of  this  application. 

Webster,  Q.C,  in  reply. —It  is  not  a 
question  of  printing.  But  if  it  were,  we 
also  printed,  because  we  paid  three-eighths 
of  the  printer's  bill  originally.  For  con- 
venience they  did  all  the  printing.  They 
printed  for  us.  The  real  question  is, 
whether  under  the  rules  the  defendant's 
solicitors  are  entitled  to  this  particular 
remuneration.  I  submit  they  are  solicitors 
of  a  "party  entitled  to  take  printed 
copies,"  and,  if  so,  they  come  under  the 
rules  in  question. 

Jessel,  M.R. — I  think,  in  the  first 
place,  there  has  been  a  slip  in  drawing  up 
the  order,  and  I  have  no  doubt  the  slip 
occurred  in  this  way— tliat  the  clerk  who 
drew  up  the  order  thought  he  would 
expand  it  and  get  a  better  order  than  the 
common  order,  whereas  he  has  made  it 
worse.  If  he  had  stuck  to  the  words  of 
the  order  as  made  by  the  Court  of  Appeal, 
this  difficulty  would  not  have  arisen.  I 
propose,  therefore,  to  put  tlie  slip  right. 

2  P 
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The  order  will  be  in  the  common  form, 
and  the  common  form  should  be,  costs  of 
the  appeal  and  of  the  shorthand  notes  of 
the  evidence  and  judgment. 

Then  we  direct  the  Taxing  Master  to 
allow  the  costs  at  Zd,  per  folio  (that  is,  the 
higher  scale)  for  the  evidance  supplied  for 
the  use  of  counsel,  but  noue  for  the 
Judges. 

Then  the  last  point  is  as  to  the  casts  of 
this  application.  On  the  one  liand  I  am 
satisfied  that  this  slip  was  caused  originally 
by  the  over-anxiety  of  Mr.  Webster  k 
clients  to  get  all  the  costs  they  could,  and 
they  have  improved  the  order  so  as  to  get 
less  than  they  were  entitled  to.  On  tho 
other  hand  this  application  was  resisted 
altogether  by  the  respondents,  and  I  think 
they  have  faile<l  on  the  merits  to  a  very 
gi-eiit  extent,  and  that  tho  fair  order  to 
make  on  this  application  will  be,  no  costs 
on  either  side. 

LiNDLEY,  L.J. — I  think  that  will  l>o 
right.  1  will  only  :icld  this  to  what  tho 
Muster  of  tho  Rolls  has  said.  When  the 
imrties  agreed  tliat  the  shorthand- writer's 
notes  should  be  taken  and  paid  for  between 
them  in  certain  proportions,  tho  object  of 
that  was  that  they  should  be  taken  for  the 
use  of  both  parties  in  tlie  litigation ;  but 
that  agi'eement  did  not  extend  to  the  sub- 
sequent user  of  the  copies.  It  did  not 
provide  for  that  either  one  way  or  the 
other.  They  are  outside  that  jigreement 
altogether.  The  moment  the  Court  oi"derod 
that  tho  costs  of  the  shorthand  notes 
should  be  allowed,  it  api)ears  to  me  that 
Mr.  Webster's  clients  brought  themselves 
within  the  words  of  the  rules  relating  to 
casts  which  have  been  referred  to.  Those 
rules  are  divided  in  this  way.  First  of  all, 
they  talk  about  the  allowances  made  to 
the  solicitor  for  the  party  entitled  to  take 
printed  copies,  and  then  come  some  pro- 
visions applicable  to  the  solicitors  of  both 
parties,  both  for  printing  and  taking  and 
using  copies ;  and  I  think  these  costs  come 
under  the  last  head. 

It  appears  to  me,  thei'efore,  that  unless 
something  passed  which  would  exclude  the 
charges  which  are  contended  for  by  Mr. 
Webster,  the  order  ought  to  be  so  worded  as 
to  include  them;  and  I  think  the  common 
order  giving  costs  of  the  shorthand  notes 


of  the  evidence  means  the  costs  of  "taking, 
transcribing,  printing  and  usiiig"  them. 
The  order  as  drawn  up  has  been  amplified, 
and  has  been  made  to  express  nnneooh 
sarily,  probably,  the  costs  of  taking  and 
tmnscribing  and  printing  the  notes,  birt 
has  left  out  "  using."  Of  course  if  the 
word  ''  using "  had  been  put  in,  it  would 
have  l)een  all  right;  but  it  is  became 
some  words  have  been  put  in  and  others 
left  out  that  the  difficulty  has  ariflen,  and 
the  right  way  will  be  to  modify*  it  in  the 
way  suggested  by  the  Master  of  the  Rolls. 
The  amount  will  be,  of  course,  for  the 
Taxing  Master. 

BowisN,  L.J.  —  I  am  of  the  8Kme 
opinion. 

WchsUr^  Q.C, — By  the  direction  to  the 
Taxing  Master  to  allow  the  Copies  for 
counsel,  does  your  Lordslup  mean  the 
copies  in  the  Court  below — ^not  in  the 
Court  of  Appeal  1 

j£ssEL,  M.H. — Only  one  set,  and  as  to 
the  judgment  only  one  set.  We  give  the 
costs  of  the  shorthand  notes  of  the  eri- 
(lence  as  r^ards  counsel,  and  the  ooats  of 
tho  judgment  as  regards  the  Court;  bat 
only  one  set. 

Webster^  Q.C. — I  quite  follow  yoop 
.Lordsjiip. 

J^h^l/i  Q'O. — I  do  not  think  I  ma- 
understand  what  is  intended  by  *'  one  set* 
— your  Lordship  means  that  as  there  wen 
three  counsel  there  would  be  three  oopieet 

Jessel,  M.R. — Yes ;  and  three  copieB  d 
the  judgment  for  the  Judges ;  so  that  thef 
will  l)e  allowed  for  three  copies  of  the 
evidence  and  three  copies  of  the  judgments 


Solicitors — Micliacl  Abrahams,  Son  4A  Co.?  f* 
appellant ;  G.  D.  Waosborough,  for  rei^i 
dents. 
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and  so  far  they  ought  to  be  held  .included. 
Then  it  is  described  as  l)0unded  on  the 
east  by  {inter  aha)  the  defendant's  pro- 
perty. But  this  genenil  description  of  the 
boundaries  does  noii  cut  down  the  effect  of 
the  prior  description.  Wlien,  after  a  de- 
scription of  a  property,  it  is  stated  that  on 
one  si<le  it  is  bounded  by  a  certain  otlier 
property,  and  *  it  appears  that  it  is  not  so 
lx)unded  for  every  inch,  there  is  an  in- 
accuracy in  the  statement  of  the  l)oundary ; 
but  this  is  not  enough  to  exclude  what  is 
not  so  l)ounded  if  it  appears  from  the  evi- 
dence to  have  been  part  of  the  propt^rty 
dealt  with,  and  the  pi-evious  description  of 
that  property  is  suiiicient  to  include  it. 

Cotton,  L.J.,  and  Bowen,   L.J.,  con- 
curred. 


Sulicitors — M.  Webb  Sc  »Son,  for  plaintiff;  A.  0. 
Ditton,  for  defendant. 


TY,   J.I 

^83.       } 

L.    12.      J 


Chitty,  J. 
1883. 
Jan. 


BIRCU   V.    MATIIER. 


Practice — Discovert/ — Pafent  A  ctian — 
Patent  Law  Ame^ulnxeM  Act,  1852  (15  d: 
16  Vict,  c.  83),  5.  41. 

The  ordinary  rules  of  discovery  apply 
to  patent  a^tiotis. 

There/ore,  inhere  in  an  action  for  the 
infriwjement  of  a 'patent  tJie  drfeyidants  had 
deliveredparti<mlars  of  objections,  inclndiwj 
a  statement  that  ths  inventions  claimed  by 
tJie  jdaintiff  had,  prior  to  the  date  of  the 
letters  patent,  been  vsed  at  places  named, 
ami  the  j^laintiff  desired  to  obtain  the 
names  awl  a/l dresses  of  ths  perso'ns  usiny 
at  those  places  the  inventions, — 

Held,  that  the  plain/iff  tvas  not  bound 
to  apply  for  further  particulars,  but  could 
apply  for  leave  to  administer  interroya- 
iories. 

Held,  also,  foUoicing  Finnegan  r. 
James  (44  Law  J.  Kep.  Chanc.  185  ;  T-aw 
Rep.  19  E(i.  72)  and  Ci-ossley  v.  Tomey 
(Law  Rep.  2  Oh.  I).  533),  that  the  plnin- 
tiff  tcaff,  notirit/istandiny  the  language  of 
tJie  Patent  Law  Amendment  Act,  1852, 
8,  41,  entitled  to  the  information  as  to 
names  and  addresses. 


This  was  an  action  brought  in  the 
District  Registry  of  Manchester  in  respect 
of  alleged  infringements  by  the  defendants 
of  the  plaintiff's  |)atent.  The  defondantB 
had  delivered  their  statement  of  defence, 
and  with  it  particulars  of  objection^,  in- 
cluding a  statement  that  the  invention 
claimed  by  the  plaintiff  had  been  used 
prior  to  the  date  of  the  letters  patent 
at  c(>rtain  places  named.  The  pleadings 
having  been  closed,  leave  was  obtained  l^ 
the  plaintiff  from  the  District  Registittr  to 
administer  interrogatories  asking  for  the 
names  and  addresses  of  the  persons  who 
had  l)een  alleged  to  have  used  the  inven- 
tion at  the  places  referred  to  in  the  par- 
ticulars. 

The  defendants  appealed  from  the  order. 

Ckment  Iliggins,  for  the  defendants. — 
The  Court  has  no  jurisdiction  in  a  patent 
action  to  give  leave  to  administer  interro- 
gatories directed  to  matters  specifod  in 
the  particulars  of  objections.  The  proper 
course  for  the  pLiintiff  was  to  have  applied 
under  the  Patent  Law  Amendment  Act, 
1852,  s.  41,  for  an  order  for  the  ddiveiy 
of  further  and  better  particulars — BovUl'v. 
Smith  (1)  and  Daw  v.  Eley  (2).  The 
plaintiff,  moreover,  is  not  entitled  to  dia- 
coveiy  as  to  the  names  and  addresses  of 
the  persons  who  have  used  the  inventions 
— Flower  v.  Lloyd  (3). 

Chadwyck  Ifcaley,  for  the  plaintiff.— 
Neither  the  Common  Law  Procedure  Act, 
1854,   nor   the   Judicature   Acts    except 
patent  actions  from  the  ordinary  .rules  as 
to  discovery ;  nor  can  the  plaintiff's  rights 
in  this  res}>ect  be  said  to  be  limited  by  an 
Act  passed  piior  to  those  Acts.     The  old 
rule  (jf  the  Court  of  Chancer}'  that  a  plain- 
tiff has  a  right  to  the  discovery  of  the 
case  on  which  the  defendant  relies  has  hy 
the  Judicature  Acts  been  extended  to  all 
actions,  and  the  pmctice  has  been  assimi — 
lated — Saunders   v.   JoJies  (4)  and  Ead^^ 
v.   Jacob   (i')).     That  the  names  and  ad — " 
dresses  of  the  persons  using  the  inventions^ 

(1)  Law  liop.  2  K<i.  459.  ^ 

(2)  36  Law  J.  Kep.  Chanc.  482  ;  Law  Bcp.  ^^ 
Kq.  495.  ^^ 

(II)  45  Law  J.  Uep.  Ghanc.  746;  LawRep.fiff= 
ai.  1).  297. 

(4)  47  Law  J.  Kep.  Chanc.  440;  Law  Rep — " 
7  CIl  p.  435.  ^_^ 

(5)  47  Law  J.  Rep.  Exch.  74  ;    Taw  Rep.  S^ 
Ex.  D.  335. 
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must  be  given  has  already  been  decided — 
Finnegan  v.  James  (6)  and  CrossUy  v. 
Tomey  (7). 

A  further  report  of  Flower  v.  Lloyd  (3) 
occurs  in  the  Solicitors*  Journal  in  1876, 
vol.  zz.  p.  860,  where  it  appears  that  the 
defendants  having,  in  accordance  with  the 
order  made  by  the  Appeal  Court,  delivered 
better  particulars,  Field,  J.,  sitting  as 
yacation  Judge,  directed  the  defendants  to 
answer  the  interrogatories  as  to  names 
and  addresses. 

Clement  Higgins,  in  reply. 

Chitty,  J. — The  first  objection  by  the 
defendant  to  the  order  maide  by  the  Dis- 
trict Registrar  is  that  there  is  no  juris- 
diction to  order  the  defendant  in  a  patent 
action  to  answer  interrogatories,  and  that 
the  right  course  is  to  proceed  by  particulars 
only.  Now  the  Patent  Law  Amendment 
Act  was  passed  in  1852,  at  a  time  when 
there  was  no  power  at  common  law  to 
interrogate  parties.  The  41st  section  of 
that  Act  gives  directions  as  to  the  delivery 
of  particulars.  That  Act  refers  to  a  com- 
mon law  action.  Then  comes  the  Common 
Law  Procedure  Act,  1854,  which  confers 
a  right  of  discovery  in  common  law  actions. 
Bat  the  Judicature  Acts  again  have  further 
extended  discovery  and  assimilated  the 
practico  thi-oughout  the  Divisions  of  the 
High  Court  n^dthout  excepting  any  action. 
I  must,  therefore,  hold  on  general  prin- 
aples  that  the  plaintiff  in  a  patent  action 
is  entitled  to  interrogate  the  defendant, 
^d,  vice  versa,  that  the  defendant  can 
interrogate  the  plaintiff  with  reference  to 
^oattos  which  are  or  ought  to  be  covered 
fy  the  particulars  delivered. 
With  reference  to  the  second  objection 
^  the  defendants,  that  the  plaintiff  is  en- 
Jjitl^tl  to  have  set  out  in  the  particular  only 
j^  places  where  the  inventions  have  been 
^-  The  case  upon  which  they  chiefly  rely 
^pporting  their  contention  is  Flower  v. 
^3).  The  Court  of  Appeal  in  that 
stiruck  out  from  an  order  of  Vice- 
U  — ^^^Uor  Bacon  words  containing  a 
%'^?^^^^on  to  defendants  to  furnish  the 
J^^^'^-itt  with  the  names  and  addresses  of 
L^I^^i'sons  by  whom  the  prior  user  had 
^**^     alleged,  and  limited  the  order  to  a 

^^    ^t^w  Eep.  2  Cb.  D.  533. 


direction  that  the  defendants  should  fur- 
nish further  and  better  particulars  as  to 
the  places  .at  or  in  which  and  in  what 
manner  the  plaintiffs'  patent  was  known 
or  publicly  practised  in  England  prior  to 
a  certain  date.  The  Court  said  that  under 
that  order  as  varied  the  defendants  would 
still  be  required  to  furnish  full  and  suffi- 
cient particulars. 

The  same  case  again  came  on  before 
Mr.  Justice  Field,  sitting  as  vacation 
Judge ;  and  it  is  stated  in  the  Solicitors* 
Journal,  1876,  vol.  xx.  p.  860,  that  the 
defendants  having,  in  pursuance  of  the 
order  of  the  Appeal  Court,  delivered  an 
amended  notice  of  objections,  stating  there- 
in that  the  process  patented  had  before 
the  date  of  the  patent  been  used  by  three 
persons,  whose  names  and  addresses  they 
gave,  "and  by  other  persons  in  Bir- 
mingham and  London,"  Mr.  Justice 
Field  said  that  if  the  defendants  knew 
that  the  process  had  been  used  by  other 
persons  in  London  and  Birmingham  be- 
sides those  specified,  they  must  have 
known  the  persons  by  whom  it  had  been 
used,  and  must  give  more  specific  informa- 
tion. He  did  not  decide  that  they  need  give 
the  names  and  addresses,  but  that  they  must 
give  fair  information.  The  result  was 
that  he  ordered  the  defendants  to  furnish 
as  further  and  better  i)articulars  the 
names  and  addresses  of  the  persons  by 
whom  the  prior  user  was  charged  to  have 
been  made.  Therefore  I  am  of  opinion 
that  the  plaintiff  may  in  a  proper  case 
obtain  the  names  and  addresses  of  the 
persons  who  are  alleged  by  the  defendant 
to  have  made  prior  user.  Moi*cover,  the 
very  question  has  twice  come  before  the 
Court.  In  Finnegan  v.  Jaities  (6),  before 
the  Master  of  the  Rolls,  interrogatories 
had  been  filed  requiring  the  defendants  to 
set  forth  full  particulars  specifying  the 
names  and  addresses  of  persons  by  whom, 
as  well  as  the  places  where,  the  invention 
was  alleged  to  have  been  used;  and  the 
defendant  declined  to  set  forth  the  par- 
ticulars, on  the  ground  that  the  matters 
enquired  after  related  exclusively  to  the 
defence.  When  the  case  came  on  it  was 
pointed  out  that  the  plaintiff  had  not 
furnished  particulars  of  breaches.  The 
Master  of  the  Rolls  allowed  the  objection, 
and  made  an  order  directing  the  plaintiff 
to  deliver  particulars  of  the  breaches  com 
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plaiued  of;  but  also  directing  the  defen- 
ilant  to  put  in  a  better  answer  to  the 
interrogatories  within  fourteen  days  from 
the  delivery  of  the  breaches.  In  Croasley 
V.  Tomey  (7)  Vice- Chancellor  Malins  com- 
pelled a  further  answer  to  an  interrogatory 
enquiring  the  names  and  addresses  of 
persons  by  whom  the  prior  user  was  made. 
It  seems  to  me  that  these  two  decisions 
are  binding  on  me.  I  may  state,  further, 
that  in  both  these  cases  the  defendants 
\<rere  required  to  answer  interrogatorias, 
notwithstanding  the  existence  of  the  right, 
which,  as  was  conceded  in  one  of  them, 
namely,  Fimiegan  v.  James  (6),  enables 
either  party  to  require  particulars  of 
breaches  or  objections. 

It  seems  to  me  that  the  order  of  the 
Registrar  was  right.  The  case,  however, 
is  a  peculiar  one,  and  I  shall  therefoi-e 
order  the  costs  of  the  summons  to  be  costs 
in  the  cause. 

Solicitors — C.  W.  Dommelt,  ag:ent  for  A.  Mac- 
donald  Blair,  Manchester,  for  plaintiff  ;  Shaw 
Ac  Tremellen,  agents  for  NeediiaiD,  Parkinson 
&  Slack,  Manchester,  for  defendants. 


RY,  J.       ") 

1882.        \ 

r,    13,   14.  J 


ANDREW  r.   AITKEX. 


Fry,  J. 

1882. 
Nov. 

Covenant  running  %mth  tJie  LamL 

Scmble — A  covenant  to  huilfl  on  request 
does  'not  i*un  with  tlie  land  ;  but  the  liability 
to  allow  otJiers  to  enter  awl  fulfil  such  cove- 
nant does. 

The  plaintiff,  as  vendor,  claimed  si)eciljc 
])erformance  of  a  oonti-act  for  the  sale  of 
the  fee-simple  of  a  i)lot  of  ground  and 
dwelling-house  thereon,  subject  to  a  yoai-ly 
rent-charge  of  84Z.  17«.  10c/.,  reserved  by  a 
deed,  dat^  in  18G3,  made  between  Sir 
J.  Anson  of  the  one  i)art  and  C.  J.  Samuels 
of  the  other  pai-t,  and  to  the  provisoes  and 
covenants  therein  contained.  The  plaint ilF, 
in  the  alternative,  claimed  damages.  The 
defendant  set  up  the  defence  of  misrepre- 
sentation, and  by  counter-claim  sought  re- 
scission. 

One  of  the  alleged  mLsrej)resentation.s 
was  to  the  effect  that  the  deed  of  18G3 
contained  no  unusually  restrictive  covo- 
nanta.      The. Court  hold  that  plaintifl**s 


solicitors  had  made  a  representation  to 
such  effect. 

The  deed  contained  the  following  cove- 
nant : — *<  That  the  grantee,  his  heirs,  exe- 
cutors, administrators  or  assigns,  w^  at 
his  own  expense,  at  the  request  of  the 
grantor,  his  heirs  or  assigns,  to  the  sirfu- 
faction  of  the  surveyor  of  the  gzantor,  his 
heirs  or  assigns,  erect  and  build  on  the 
plot  of  land  one  or  more  good  and  substan- 
tial house  or  houses,  which  with  the  build- 
ings at  the  date  of  the  deed  erected  thereon 
should  be  of  the  clear  yearly  tenantaUe 
value  of  40/.  or  upwards."  There  was 
evidence  that  it  was  usual  for  similar 
dee<ls  relating  to  property  in  the  district 
of  Manchester,  where  the  property  in 
question  was  situated,  to  contain  a  cove- 
nant to  build  within  a  limited  time,  gene- 
rally two  years. 

Everitt,  Q,C.,  and  Iiigle  Joyce,  for  the 
plaintiff. — The  covenant  was  not  unusoaDy 
I'cstrictive,  it  was  the  kind  of  covenant  to 
Ije  expected  in  such  a  deed.  But  if  it  were, 
the  defendant  was  not  affected  by  it^  for  it 
was  not  enforceable  against  an  ^uprignfle — 
Haywood  y.  T/ie  Brunswick  PemumaU 
BvAlding  Society  (1)  and  Tfi/e  London  and 
South  Western  ItaUway  Company  v*  Gomm 

(2). 

[Fry,  J.— Might  not  the  'purchaser, 
though  he  was  not  forced  to  fulfil  the 
covenant,  be  compelled  to  allow  the  cove- 
nantor to  fulfil  it,  and  enter  for  that 
l)urpase — Tulk  v.  MoxJiay  (3).] 

Glasse,  Q,C.^  Cookson,  Q.C.,  and  G.  A, 
Watson,  for  the  defendant. — The  covenant 
is  unusually  restrictive,  for  not  only  does 
the  evidence  shew  that  in  the  district  sudi 
covenants  are  usually  limited  to  two  years, 
but  the  forms  in  the  precedent  books  for 
such  deeds  limit  the  period  to  that  tim& 
The  covenant  is  one  that  runs  with  the  land 
—Cook  V.  Chilcoti  (4).  The  Court  will 
not  in  such  a  doubtful  case  force  the  title 
on  the  purchaser. 

IJveritt,  Q.C.,  in  reply. 

Lucas  V.  Jame^  (5)  was  also  referred  to. 

(1)  51  Law  J.   Rep.  Q.B.  73;    Law  Rep.  8 
Q.H.  D.  403. 

(2)  fil  Law  J.  Ren.  Clianc.  C30:  Law  Rep.  20 
Ch.  L).  r>02. 

(H)  2  Pli.  774;  18  Law  J.  Rep.  Chanc.  83. 

(4)   Law  Rep.  3  Ch.  D.  6iU. 

i,r,)  7  Hare,  410 ;  18  Law  J.  Bep.  Chanc  829 
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Fry,  J.  said, — With  regard  to  the 
ooyenant  to  build  an  additional  house  or 
bnildingB  at  any  time,  at  the  request 
of  Sir  John  Anson,  the  evidence  of  the 
defendant  goes  into  particulars,  and  it 
tends  to  shew  that  the  ordinary  covenant 
with  regard  to  building  where  a  ground 
rent  is  reserved  is,  that  the  grantee  shall 
bmld  within  a  definite  period  of  no  long 
duration,  generally  two  years  at  the  most ; 
and  I  have  come  to  the  conclusiontbat  this 
covenant,  which  was  indefinite  in  point  of 
duration,  was  not  a  usual  covenant.  If  it 
was  not  usual  was  it  unusually  restrictive  1 
It  appears  to  me  that  it  was.  If  the 
usual  covenant  had  been  there  the  result 
would  have  been  that  the  person  who 
bought  the  house,  subject  to  the  rent- 
charge  reserved  in  1863,  would  have  been 
able  to  use  all  the  land  not  occupied  by- 
the  house  in  any  manner  which  he  might 
think  convenient,  whereas  persons  buying 
under  the  covenant  actually  contained 
in  this  deed  of  1863  took  it  subject  to 
an  obligation  that  it  should  become  the 
foundation  of  another  house  and  other 
buildings  at  any  time  Sir  J.  Anson  might 
require.  Therefore  I  think  the  user  of 
the  land  was  restricted  in  a  manner  which 
was  not  common  with  regard  to  houses 
which  had  been  erected  under  grants 
seventeen  years  old. 

But  then  the  plainlSff  says,  even  if  that 
were  so  the  defendant  is  not  hurt,  because, 
under  the  law  of  the  Court,  especially  as 
recently    expounded    by    the    Court    of 
Appeal,  it  is  plain  that  he  could  not  be 
called  upon  to  put  his    hand    into   his 
pocket  and  lay  money  out  on  building 
a  house.     That  may  well  be. .  It  is  a 
point  which  I  am  not  called  on  \jq  deter- 
mine.    I  do  not  express  the  least  doubt 
that  the  plaintiff  is  right  in  that  con- 
tendon;  but  that  does  not,  in  my  judg- 
menty  determine  the  matter.     It  may  well 
lie  tftat,  although  the  plaintiff  could  not 
well  be  called  upon  to  build  the  house,  he 
Slight  be  called  upon  to  allow  the  house 
'to  be  built,  and  the  difficult  question  might 
«uise  with  regard  to  the  extent  to  which 
-tthat    liability   existed.      Ho    might    bo 
harassed    with    an    action    founded    on 
^pencer^s  Case  (6) ;  he  might  be  harassed 
an  action  founded  on  Cook  v.  Chil- 
(4)t  which,  though  imdoubtedly  more 
(6)  5  Coke,  16ri. 


or  less  infiinged  upon  by  the  recent  de- 
cision in  the  Court  of  Appeal,  was  not 
expressly  overruled  by  it.  He  might  be 
harassed  with  an  action  founded  on  the 
fact  that  he  had  agreed  to  take  subject  to 
the  covenant,  and  it  might  be  that,  taking 
subject  to  the  covenant,  he  might  be  liable 
to  allow  the  house  to  be  built  if  the  cove- 
nantor in  the  original  contract  preferred 
to  build  rather  than  pay  damages  to 
Sir  J.  Anson.  Those  appear  to  me  to  bo 
questions  of  some  nicety,  and  therefore 
questions  from  which  the  defendant  might 
fiiirly  desire  to  protect  himself.  I  hold, 
therefore,  that  in  the  particular  case  there 
has  been  misrepresentation.  The  plain- 
tiff, therefore,  in  my  judgment  fails;  and  I 
think  the  defendant  is  entitled,  on  the 
ground  of  mistake  induced  by  the  plain- 
tiff, to  the  rescission  of  the  contract,  and 
therefore  the  plaintiff  fails  not  only  as 
regards  specific  performance  but  also  as 
regards  damages. 

Solicitors— Gregory  &  Co.,  agents  for  Welsh  k, 
Son,  Manchester,  for  plaintiff;  Pitman  &  Son, 
agents  for  Gaunt  &  Grainger,  Manchester,  for 
defendant. 


Pearson,  J., 

for 

Kay,  J.     >      In  re  hone's  trusts. 

1883. 

Jan.  12. 

Will — Conatncction — Gift  to  Daughter 
— Gift  to  Child — Direction  to  settle — Death 
of  Child  in  Lifetime  of  Testator ^  leaving 
Children-'WUls  Act  (1  Vict.  c.  26),  s.  33. 

A  testator  gave  his  residue  to  trustees  in 
trust  for  his  eight  cfdldren  in  equal  shares  ^ 
and  directed  that  the  share  of  his  daughter, 
Mrs,  B,,  if  slie  should  survive  him,  should 
he  deemed  to  be  part  of  the  funds  com- 
prised  in  Iter  marriage  settlement  and  sub- 
ject to  tJie  trusts  thereof  Mrs,  B,  died  in 
the  lifetime  of  the  testator,  leaving  children 
who  survived  him : — Held,  tJia^ty  as  by  the 
operation  of  the  33rc?  section  of  the  Wills 
Act  Mrs,  B,  must  be  taken  to  Jiave  sur- 
vived the  testator,  h^r  share  must  be  paid 
to  the  trustees  of  her  settlement. 

The  Rev.  R.  B.  Hone,  by  his  will  dated 
the  9th  of  April,  1871,  gave  his  residuary 
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estate  to  trastees  u|>on  trust  for  his  eight 
children  therein  named  in  equal  shares ; 
and  ho  dii*ected  that  the  shai'o  of  his 
daughter,  Mrs.  Bathui'st,  in  case  she 
should  survive  him,  should  be  deemed  and 
taken  to  be  pai*t  of  the  funds  compnsed  in 
her  man'iage  settlement,  dieted  the  27th  of 
Februar}',  1867,  and  be  subject  to  the 
trusts  thereof  or  to  such  of  the  said  trusts 
as  at  the  time  of  the  testator's  decease 
should  be  subsisting  or  capable  of  taking 
effect,  and  that  the  ixjceipt  of  the  trustees 
or  trustee  for  the  time  Ix^im '  of  that  settle- 
ment  to  whom  the  share  should  in  that 
event  be  tiimsfen-cd  and  jmid  should  be  a 
good  dischai'ge. 

Mrs.  Bathurst  died  in  April,  1870,  hav- 
ing children  who  were  alive*  at  the  death  of 
the  testator,  whicli  took  place  in  May, 
1S81.  The  trustees  of  the  will  paid  IMrs. 
liathurst's  shure  into  Couit,  and  this  was 
a  ])etition  presented  by  her  husband,  who 
had  tjiken  out  administration  to  her  estate, 
for  imyment  of  the  fund  to  him  as  his 
wife's  legal  i)ersonal  reprasentative. 

Maclean,  for  the  petitioner. 

[Pearson,  J. — If  the  husband  had  died 
in  the  testator's  lifetime,  and  the  wifo  had 
survived  the  testator,  must  not  her  share 
have  been  settled  ?] 

Yes,  1  think  so. 

[Pearson,  J. — Under  section  33  of  the 
Wills  Act  the  bequest  is  to  take  effect  as 
if  she  survived  the  testator.  Must  not 
she  then  l>e  taken  for  all  the  purposes  of 
the  will  to  have  sui-vived  him  so  as  to 
make  the  dii-ections  for  settlement  apply  ?] 

In  Pearce  v.  Pearce  (1),  Kindersley, 
A^.C,  said  :  "  The  effect  of  the  33rd  section 
of  the  Wills  Act  wns  simply  to  prolong 
her  life  by  a  fiction  for  a  particular  pur- 
ix)se,  namely,  that  tho  legacy  might  not 
la{)se;  but  certiduly  not  for  any  other 
purpose." 

[Pearson,  J. — lUit  the  Vicc-Chancellor 
there  hold  that  the  covenant  on  which 
this  question  arose  applieil  to  an  actual 
coverture,  and  that  even  if  the  Act  had 
prolongeil  the  coverture  it  would  have 
l)een  a  fictitious  one  only,  and  not  within 
the  covenant.  Ilei-e,  tho  life  being  pro- 
longed in  order  that  the  legacy  may  not 
lapa(!,  the  trust  attached  to  the  legacy  goes 
with  it.] 

(1)  32  Law  J.  Kep.  Cbanc.  359. 


I  submit  not.  The  testator  must  be 
presumed  to  know  the  effect  of  section  33, 
and  he  might  have  provided  that  if  the 
k^gacy  took  effect  under  that  section  it 
should  be  settled,  but  he  has  not  done  so. 
His  words  ought  to  be  taken  in  their 
]:)n)per  natiu'al  sense  as  applying  to  an 
actual  survival,  and  not  to  a  survival  by 
fiction  of  law ;  and  as  a  matter  of  fact 
JVIrs.  1).  did  not  survive  the  testator. 
Winter  v.  Winter  (2)  explains  the  policy 
and  operation  of  the  section,  and  that 
opomtion  should  not  be  extended. 

jr.  PearsoHy  Q.C.,  and  Gadman  Jonei, 
for  the  trustees,  were  not  called  upon. 

Pearson,  J.— Tlie  33rd  section  of  the 
Wills  Act  enacts  that  if  any  person,  being 
a  child  or  other  issue  of  the  testator,  to 
whom  any  property  shall  bo  devised  or 
be<{ueathcd  shall  die  in  the  lifetime  of  the 
testator,  leaving  issue  living  at  his  death, 
''  such  devise  or  bequest  shall  not  lapse,  bat 
shall  take  effect  as  if  the  death  of  sudi  per- 
soii  had  happened  immediately  after  the 
death  of  the  testator,  unless  a  contrary  in- 
t(intion  ehall  appear  by  the  will."  No  one 
contends  that  such  oontiury  intention  dors 
apiKMir  in  this  will.  I  must,  therefore^ 
i-C3ul  it  as  if  Mrs.  Bathurst  bad  survived 
the  testator ;  and  it  contains  a  provisioia 
that  in  case  she  survives  him  her  share  is 
to  bo  brought  into  and  to  be  subject  to 
the  ti'usts  of  lier  settlement..  I  am,  how- 
ever, in  effect  asked  to  say  that,  althongh 
she  is  to  bo  taken  to  have  survived  the 
testator,  she  is  entitled  to  her  share  for 
her  own  absolute  use  instead  of  its  being 
subject  to  the  trusts  of  her  settlement 
I  think,  however,  that  I  should  be  defeat- 
ing lx)th  the  object  and  intention  of  the 
testator  were  I  thus  to  hold.  I  am  here 
to  consider  Mrs.  Bathurst  as  having  sur- 
vived, and  in  that  case  the  clause  in  the 
will  comas  into  immediate  and  most  bene- 
ficial operation.  Tho  money  must  there- 
fore bo  paid  to  the  trustees  of  the  settle- 
ment. 


Solicitors  JohDsons,  Upton  &  Co.,  for  peti- 
t  iijiicr ;  Tucker  iS:  Lake,  agcuts  for  Wragge, 
P^vans  iS:  Co.,  IJirmingham,  for  Tcspondcnti. 


(2)  0  Hare,  30C,  313 ;  16  Law  J.  Bep.  Cbanc. 
111. 
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GENERAL       DISCOUNT      AND 
CREDIT  COMPANY  V.  GL£G0. 


Mortgage — Commission — Higher   Rate 
of  Inierest — PvnaJUy. 

RaXLway  eorUrcustors  applied  to  the  plain- 
^ffkfoT  advances,  which  the  plaintiffs  agreed 
to  make  by  instalments  repayable  six  months 
€^Ut  the  date  of  advance,  cU  a  rate  of  in- 
i&resi  varying  with  the  bank  rate,  with  a 
Jurther  provision  that  the  contractors  should 
pay  commission  at  the  rate  of  one  per  cent. 
for  every  month  or  part  of  a  month  that 
might  elapse  between  the  due  dale  and  the 
date  of  the  repayment  of  sv/^  insta>lment 
upon  the  whole  ttmount  of  such  instalment : 
— ^Heki,  that  the  stipulation  for  commission 
WOM  em  independent  vcUid  contract,  and 
could  not  be  relieved  against  as  being  in 
the  naiure  of  a  peneUty  for  non-punctual 
payment. 

This  was  a  forecloBure  action  brought 
hj  the  plainti£b  as  first  mortgagees.     The 
statement  of  daim  stated  that  E.  Clark 
and  W.  H.  Punchard,  being  under  a  con- 
tract with  the  Buenos  Ayres  and  Cam- 
pana  Railway  Company  to  construct  a 
ndlway  for  them,  applied  to  the  plaintiff 
to  advance  sums  of  money  from  time  to 
time,  and  in  the  first  instance  400,000^., 
wfaidi  the  plaintiflfo  agreed  to  do  by  the 
inatalments  and  at  the    times  mutually 
agreed  upon,  iqwn  condition  that  the  re- 
pajrment  of  such  instalments  should  be 
leenred  by  the  promissory  notes  or  accep- 
tuMM  of  the  said  E.  Clark  and  W.  H. 
Punchard,  and  that  the  said  E.  Clark  and 
W.  H.  Punchard  should  pay  to  the  plain- 
tiib  interest  at  the  rate  of  6/.  per  cent. 
jMr  annum  upon  each  and  every  of  such 
JOttelnients  during  such  time  as  the  bank 
<tte  for  the  time  being  should  not  exceed 
^  per  cent.,  but  that  if  the  bank  rate 
tAffold  at  any  time  during  the  pendency  of 
*fta  Joan  rise  aboye  4/.  per  cent,  that  then 
^«id  E.  Clark  and  W.  H.  Punchard 
fy**^d    pay  to  the    plaintifis  additional 
~      at  a  rate,  over  and  in  addition  to 
of  6/.  per  cent,  per  annum,  equal 


the 


«^  excess  of  the  bank  rate  over  il,  per 
^"^    for  each  and  every  portion  of  the 
^IJ^^Uring  which  the  said  excess  should 
^^e,  and  that  the  plainiifiEs  should 
Vou  62.— CHANa 


retain  the  said  interest  at  61.  per  cent,  per 
annum  on  each  instalment,  out  of  such  in- 
stalments, and  that  the  additional  interest, 
if  any,  on  each  instalment  should  be  pcud 
to  the  plaintifis  when  such  instalments 
should  become  repayable — namely,  six 
months  from  the  date  when  the  same 
should  be  advanced ;  and  that  if  any  in- 
stalment should  not  be  repaid  at  the  time 
it  should  become  due  the  same  should  bear 
interest  at  the  said  rate  of  61.  per  cent, 
per  annum,  and  additional  interest  as 
therein  set  forth  in  the  event  of  the  said 
rise  during  the  period  of  the  said  rise, 
until  the  same  should  be  repaid,  and  also 
a  commission  of  one  per  cent,  for  every 
month  or  part  of  a  month  that  might 
elapse  between  the  due  date  and  the  date 
of  the  rcipayment  of  such  instalment  upon 
the  whole  amount  of  such  instalment ;  and 
by  virtue  of  an  indenture  dated  the  29th 
of  September,  1874,  made  between  the 
plaintiffs  of  the  first  part  and  the  said  E. 
Clark  and  W.  H.  Punchard  of  the  second 
part,  certain  securities  wore  transferred  to 
the  plaintifis  by  way  of  collateral  security 
for  the  repayment  of  400,000Z.  and  further 
advances.  Further  advances  were  made 
and  further  securities  transferred  to  the 
plaintiffs.  Messrs.  Eobartes,  Lubbock  & 
Co.  and  the  Anglo-Italian  Bank  Were 
second  and  third  mortgagees.  Messrs. 
Clark  &  Punchard  b^me  liquidating 
debtors,  and  Glegg  was  their  trustee.  De- 
fault had  been  made  in  the  payment  of 
the  instalments  due  to  the  plaintifis,  and, 
in  addition  to  principal  and  interest,  it 
was  stated  that  a  sum  of  about  100,000^. 
was  due  to  the  plaintiffs  as  commission. 
The  second  and  third  mortgagees  objected 
to  the  stipulation  for  commission  as  illegal. 

Hemming,  Q.C.,  and  F.  C.  Norton,  for 
the  plaintiffs. — ^The  stipulation  is  a  distinct 
independent  contract  for  payment  of  an 
increased  rate  of  intei*est  on  the  happening 
of  a  certain  event,  and  is  perfectly  valid — 
Burtony.  SlaUery  (1)  and  Herbert  v.  TJiS 
Salisbury  and  Yeovil  Railway  Company 
(2).  It  makes  no  difference  whether  the 
increased  rate  is  called  "interest"  or 
"commission."    The    cases    in    which  a 

(1)  5  Bro.  P.C.  233. 

(2)  Law  Rep.  2  Eq.  221. 
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General  Discount  and  Credit  Co.  v.  Olegg, 

higher  rate  of  interest  has  been  relieved 
against  as  in  the  nature  of  a  penalty  are 
cases  in  which  the  provision  was  retro- 
spective, not  prospective. 

Millar,  Q.C.,  and  McLaren,  for  Eobartes, 
Lubbock  &  Co. — The  stipulation  is  in  the 
nature  of  a  penalty.  If  there  is  default  in 
payment  of  an  instalment  for  one  day,  the 
commission  would  become  payable  for  an 
entire  month.  That  is  not  a  covenant  for 
payment  of  interest,  but  a  penalty  for  non- 
punctual  payment,  irrespective  of  the  time 
during  which  the  instalment  remains  un- 
paid, and  will  be  relieved  against — Strode 
y.  Parker  (3),  HoUis  v.  Wise  (4)  and 
NicJioUs  V.  Maynard  (5). 

The  authority  of  the  old  cases  on  thin 
point  is  admitted  by  Jessel,  M.R,  in 
WnUU  V.  Smili  (6).  They  also  cited 
Thoiiij>son  V.  Hudson  (7). 

Stirling,  for  the  Anglo- Italian  Bank. — 
The  object  of  the  stipulation  was  to  compel 
punctual  payment,  and  that  is  in  the 
nature  of  a  penalty.  The  case  of  Herbert 
V.  Tiie  Salisbury  awl  Yeovil  Railway 
ComjHiny  (2)  was  a  cose  between  vendor 
and  puix'huiscr,  and  the  gcnei'al  iiile  is 
admitted  in  that  case. 

JU,  JkanmojU,  for  other  defendanta 

Grosveiwr  Woods,  for  the  defendant 
Glcgg. 

Hemniiiuj,  Q.C.,  replied. 

Bacon,  V.C. — It  has  been  said  in  the 
course  of  the  alignment  that  this  is  the 
first  time  this  ix)int  has  been  presented  in 
its  pi-csent  shajK),  and  I  think  that  is  quite 
accurals.  I  do  not  recollect  having  seen 
it  before ;  Hht  in  its  essence  and  in  sub- 
stance it  is  not  a  contiuct  for  paying  ad- 
ditional interest,  but  it  is  a  contract  to 
protect  the  lenders  against  this,  which 
might  veiy  well  hap|)en.  The  lender 
lends  his  money  to  enable  a  contnictor  to 
perform  work  at  Buenos  Ayres,  for  whicli 
he  is  to  be  paid  from  time  to  time  as  the 
work  is  completed.  I  do  not  say  that  is 
proved,  but  I  assume  that  is  so,  the  con- 

(3)  2  Vera.  316. 

(4)  Ibid.  289. 

(5)  3  Atk.  519. 

(6)  Ante,  pp.  146,  160;  Law  Rep.  21  Ch.  D. 
243,  260. 

(7)  38  Law  J.  Rep.  Chanc.  431 ;  Law  Rep.  4 
£.  k  Ir.  App.  1. 


sequence  of  which  would  be  that  efvy 
month,  or  some  other  time,  uponsurveyonf 
certificates,  the  contractor  would  be  in 
possession  of  money,  and  then  hia  fizst 
duty  would    be  to  pay  it.     Suppow  it 
suited  his  convenience  to  keep  it  in  hii 
pocket  or  to  lend  it  at  such  a  late  of  in* 
terest  as  would  be  the  interest  obtainaUe 
at  Buenos  Ayree — ^twenty  per  cent  or 
twenty-five  per  cent,  for  aught  I  kncyw; 
if  he  prefers  to  obtain  that  large  nto  of 
interest  he  runs  the  risk  of  not  paying  to 
the  lender  what  he  has  piomiaed  to  pay. 
It   would  be  uiyust  and  inequitable  if 
there  were  any  law  ihst  justified  that 
procedure.      I  do  not  say  that  existed; 
but  I  mention  it  for  the  purpose  of  tiying 
the  real  contract  between  the  partieB.    In 
my  opinion,  the  payment  of  the  oommisstai 
is  a  thing  wholly  separate  from  the  original 
contract  of  lending  and  paying  interest — ^I 
mean  the  interest  at  the  rate  stipulated. 
The  rate  was  6^.  per  cent.,  but  if  tne  fluo- 
tnation  in  the  bank  rate  should  bring  the 
current  interest  above  U.  per  cent.,  then 
they  were  to  pay  in  addition  to  the  6JL  per 
cent,  such  increase  as  should  so  happen. 
The  contract  to  pay  the  oommiasion  is 
wholly  separate  from  the  interest;  it  ii 
called  by  a  separate  name— whether  an 
accurate  name  or  not,  it  is  the  name  the 
parties  have  adopted  for  themselves.    It 
is  said  in  effect — '*  If  I  do  not  pay  the 
interest  I  shall  then  owe  vou,  I  wiU  pay 
you  one  ])er  cent,  upon  what  I  ought  to 
have  paid  you  until  I  do  pay  you."    It 
does  not  come  within  any  of  the  cases 
which  have  been  mentioned.     It  is  not 
within  the  reach  of  the  cases  in  Vemon, 
nor  within  that  rule  which  is  recognised 
by  the  Master  of  the  Rolls  in  the  recent 
Ccisc,  l3ccausc  it  is  a  plain,  distinct,  separate* 
substantive  undeiiaking  to  pay  somethin^^ 
in  case  he  makes  a  certain  defiiult.    Tha^ 
is  not  in  the  nature  of  a  penalty ;  it  is 
separate  independent  agreement  to  ^l 
one  i>er  cent,  in  a  paiiicular  event  wl"' 
has  happened,  which  it  was  in  the 
of  the  contractors  to  permit  to  lumpen 
not.     If  I  impute  to  the  plaintiffa  in 
suit  peifect  knowledge  of  the  law  as 
stood  in  the  old  cases,  and  by  the  Hastec^ 

of  the  Kolls  recognised  as  exisUnff  law " 

if  they  had  known  that  perfecuy  weD^^ 
they  might  have  said,  ''  I  will  not  stipc^^ 
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where,  whether  existing  at  the  time  of  his 
death  or  afterwards  to  be  created,  or  other- 
wise for  such  objects  of  a  charitable  nature, 
and  in  such  proportions  and  manner  as 
his  said  wife  and  daughter  or  the  survivor 
of  them  in  their  or  her  absolute  and  un- 
controlled discretion  should  think  fit. 
Nevertheless  he  thei*eby  declared  that  the 
recommendation  thereinbefore  contained 
as  to  the  disposition  of  his  said  net  residu- 
ary personal  estate  was  and  should  be  pre- 
ctitory  only,  not  imposing  on  his  said  wife 
and  daughter  Anna  Brassey,  or  either  of 
them,  any  legal  or  equitable  obligation, 
condition,  trust  or  election  whatsoever,  or 
interfering  with  their  or  her  full  and  abso- 
lute right  of  propei-ty  in  relation  thereto. 
And  he  declared  that  such  recommendation 
was  inserted  inasmuch  as  he  considered  he 
had  already  amply  provided  for  his  said 
wife  and  daughter. 

On  the  5th  of  May,  1881,  the  testator 
died,  and  it  became  necessary  to  obtain  the 
decision  of  the  Court  upon  the  question 
above  stated,  as  well  as  upon  certain  other 
pointa  which  are  immaterial  for  the  present 
purpose. 

It  was  agreed  between  the  testator's 
widow  and  Lady  Brassey  that  they  should 
each  bo  considered  entitled  to  a  moiety  of 
the  testator's  estate.  Such  moiety  was 
lai-gely  over  500/.  in  value. 

Macnagkten,  Q,C.,  and  C.  C,  Tttcker,  for 
the  trustees  of  the  marriage  settlement. — 
Whatever  may  have  been  the  testator's 
intention,  it  is  clear  that  in  law  the  pre- 
catory trust  leaves  Lady  Brassey  in  the 
same  position  as  if  the  gift  had  been  to 
her  absolutely  without  any  recommenda- 
tion attached  to  it.  And  if  Lady  Brassey 
relies  on  the  words  ''separate  use"  as 
taking  the  gift  out  of  the  operation  of 
the  covenant  in  her  man*iage  settlement 
to  settle  after-acquired  property,  her 
advisers  must  cite  In  re  Mainwarirufa 
SettlemetU  (1)  in  support  of  their  conten- 
tion. But  that  case  is  not  usually  con- 
sidered good  law — see  Bavidaon's  Convey^ 
cmdng  Precedents  (2);  and  the  better 
opinion  is  that  those  words  leave  the  pro- 
perty subject  to  the  covenant. 


In/ce,  Q.C.^  and  E.  Hume,  for  Sir  Tbaam 
and  Lady  Brassey. — Our  dienta  wkh,  if 
possible,  to  give  effect  to  the  testeWi 
wishes,  which  will  obviouidy  be  deCaated 
if  this  property  is  to  be  settled.  The 
whole  scheme  of  the  will  sapporti  our 
contention  when  taken  in  connertioii  witk 
words  of  separate  use.  Inrs  Mmnwarm^i 
Settleitient  (1)  is  a  decision. in  our  &Toiir, 
and  has  stood  for  many  years;  Brooh  t. 
Eeith  (3)  and  CoverUry  ▼.  CovefUty  (4)  in 
in  our  favour. 

Prior,  for  Mrs.  Alnutt. 

Pamer,  Q.C.,  and  F,  C,  IforUm,  fiar  the 
trustees  of  the  will. 

Chittt,  J.,  said  that  upon  the  will  it 
was  clear  that  the  testatoris  reoommflDda- 
tion  amounted  merely  to  an  ezpresBiOQ  of 
wish  ;  and  continaed — 

The  result  is  that  there  is  anezpreMum 
of  wish  on  the  testator's  part  which  has 
no  binding  effect  in  any  Court  d  law  or 
equity.  The  property  is  therefore  the 
property  of  laAj  Brassey.  Has  aba 
entered  into  any  obligation  with  regard 
to  property  of  this  amount  %  She  huL 
She  has  done  so  by  a  covenant  in  her 
marriage  settlement  Upon  the  oonatme- 
tion  of  the  will  it  is  dear  the  testatOK^ 
intention  is  only  to  make  a  gift  to  the 
person ;  and  then  comes  the  covenant  hj 
that  person,  which  is  the  obligation  dtt 
has  entered  into  with  regard  to  the  pio- 
perty  comprised  in  that  ^fb. 

The  question  is,  whether  there  is  any 
authority  contrary  to  that  view.  Inn 
Mainwaring'a  SetUemeni  (1)  has  been 
referred  to  in  support  of  the  view  plaoel 
before  the  Court  on  behalf  of  Lady  Bneeej. 

I  should  say  that  Lady  Brassey  hendf 
appears  to  be  desirous  of  giving  eflfeett  iC 
she  has  power  to  do  so,  to  t^e  wishes 
which  ore  expressed,  though  in  no  l^gaiW 
binding  manner,  in  the  testator's  wilL 

In  In  re  Maintoaring'a  SetUetnenU  (1  "^ 
there  was  an  assignment  of  the  after^^ 
acquired  property  by  the  wife,  and  Vice-^ 
Chancellor  Sir  William  Page  Wood  helcs* 
that  that  was  equivalent  to  a  oontract 
her  part.  In  his  judgment  he 
the  will  and  codicils,  and  he  says  that 


(1)  Law  Rep.  2  £q.  487. 

r2>  3rd  ed..  vol.  3,  pp.  199-200. 


(3)  I  Dr.  Si  S.  462. 

(4)  32  Beav.  612. 


VOK  62.] 


MICHAELMAS  1882  to  MICHAELMAS  1888. 


SOI 


Are  Alnvtt, 


finds  (at  least  that  is  the  way  I  understand 
the  judgment)  they  had  been  so  framed 
that  the  covenant  would  not  apply  to  the 
praperty  given  by  the  will.  With  reference 
to  tiie  eeoond  codicil,  whereby  the  testatrix 
directed  her  trustees  to  pay  such  part  of 
the  legacy  to  her  daughter  as  she  might 
require  **  for  her  separate  use  independent 
of  her  husband,  and  to  be  free  in  all 
respects  from  his  debts,  control  and  en- 
gugements,"  the  Vice-chancellor  says 
this,  ''  She  therefore  means  to  say,  *  I  do 
not  intend  this  portion  of  my  daughter's 
property  to  be  comprised  in  her  settle- 
ment ;  I  intend  that  she  shall  take  it  upon 
this  express  condition,  that  it  shall  not 
be  settled.'"  I  respectfully  dissent  from 
tliat  proposition;  and  I  thmk  I  ought  on 
prxnciple  to  dissent  from  it,  if  it  is  meant 
that  I  am  to  regard  the  testator's  inten- 
tion when  it  is  expressed  in  some  manner 
.  which  is  not  legally  binding.  Taking  the 
whole  judgment  together,  I  think  the 
VioeXllhanoellor  intended  to  decide,  as  a 
question  of  construction  of  the  will,  that 
the  gift  was  such  that  it  did  not  fall  within 
the  soope  of  the  covenant — in  other  words, 
that  it  did  not  fit  the  covenant.  That 
mmy  be  treated  as  a  question  simply  of  con- 
gtroction  of  the  will ;  and,  if  so,  of  course 
the  decision  does  not  bind  me  in  any  way. 
I  am  unable  to  appreciate,  sitting  here 
judicially,  the  grounds  of  the  judgment  as 
stated,  and  they  seem  to  me  to  be  not 
consistent  with  the  true  principle  on  which 
cases  of  this  kind  ought  to  be  decided. 

Another  case  which  has  been  mentioned 

is  that  of  Brooks  v.  Keith  (3),  where  the 

questum  had  reference  to  certain  property 

whidi  was  given  in  such  a  manner  as  to 

raider  it^  according  to  Yice-Ohancellor 

Kindersley's  judgment,  doubtful  whether, 

,  if  the  property  were  hdd  to  be  included  in 

the  eovenant,  it  would  not  be  forfeited 

voder  the  terms  of  the  will.     He  says, 

"If  the  Court  in  this  suit  were  to  direct 

4Q  iUsignment,  the  question  would  arise 

Aether  such  an  assismment  would  come 

*itaxn  the  meaning  of  this  clause — *sell, 

^H^SXi,  ^/     I  should  be  inclined  to  think 

*****  »*  would  not;  and  that  by  the  clause 

J*si    incant  such  an  alienation  as  would 

«prlv©  the  parties  of  the  property." 

^^^*«  ^ice-Chancellor  does  not  act  upon 

^»*  viflfw }  on  the  contrary,  he  seems  to 


have  grounded  his  decision  upon  the  view 
that  the  assignment  would  create  a  for- 
feiture. I  may  say  that  I  should  have  no 
doubt  that  if  the  will  is  so  framed  that 
the  covenant  cannot  operate  upon  the  pro- 
perty, it  does  not  operate  upon  it.  If  the 
only  effect  of  the  covenant  would  be  to 
say  that  if  there  is  an  alienation  by 
the  covenant  within  the  meaning  of  the 
term  used  in  the  will,  that  is  a  forfeiture 
of  the  legacy,  the  Court  would  probably 
hold  that  the  covenant  did  not  apply, 
because  to  attempt  to  make  it  apply  would 
only  be  doing  an  idle  thing.  The  property 
could  not  fall  within  the  settlement, 
because  the  covenant  would  create  a  for- 
feiture. If  that  is  the  ground,  as  I  rather 
think  it  was,  of  the  Vice-Chancellor's 
decision,  I  think  it  is  a  decision  entirely 
consistent  with  principle.  There  is  another 
ground  which  is  not  noticed  iu  the  judg- 
ment, though  it  is  noticed  in  the  text- 
books with  reference  to  this  question — 
namely,  that  the  covenant  there  was  so 
framed  as  to  make  it  apply  only  as  far  as 
the  husband  was  interested  in  the  pro- 
perty. I  take  it  that,  upon  that  ground 
alone,  although  not  referred  to  in  the 
judgment,  the  decision  might  be  supported. 
At  any  rate,  I  do  not  consider  there  is  any 
principle  enunciated  by  either  of  the  two 
decisions  to  which  I  have  referred  that  is 
opposed  to  the  conclusion  at  which  I  have 
arrived  ;  and  I  therefore  hold  that  Lady 
Brassey's  moiety  of  the  residue  is  included 
in  the  covenant  contained  in  her  marriage 
settlement. 


Solicitors — Norton,  Rose,  Norton  &  Brewer,  for 

all  parties. 
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FREER  V,  FREER. 


Chitty 
1882 
Dec 

Specific  Legacy — Ademption — Lunacy — 
ScUe  in  Lunacy  of  Stock  specificaUy  be- 
queathed by  Lunatic — I/anacy  JHegulation 
Act,  1853  (16  <C-  17  Vict,  c.  70),  ss.  118 
and  119. 

Where  a  testator  specifically  bequeathed 
railway  stock,  and,  after  the  date  of  his 
win,  was  found  hmatic  by  inquisition^  and 
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by  an  order  in  lunacy  the  itock  vxu  aoldf 
and  the  proceeds  were  invested  in  Consols^ 
which  were  carried  to  tJie  credit  of  the 
lunatic  to  an  account  entitled  ^^  Proceeds 
of  the  sale  of  stock  in  the  O,  Jiailtoay  Com- 
pany"— It  was  held,  tluU  tlie  specific 
legacy  was  adeemed, 

Jones  V,  Green  (37  Law  J.  Rep.  Chanc. 
603 ;  Law  Rep.  5  £q.  555)  observed  upon. 

• 

Farther  consideration. 

R.  Freer  died  on  the  20th  of  January, 
1881,  having  by  his  will,  made  in  October, 
1878,  bequeathed  all  his  fii-st  pruferenco 
bonds  in  the  Grand  Tinink  of  Canada  Rail- 
way Company  (except  six  bonds  of  100/.- 
each)  to  his  Kon,  the  defendant  J.  H. 
Freer,  for  life,  with  remainder  to  his 
children ;  and  having  devised  and  be- 
queathed the  residue  of  his  real  and  per- 
sonal estate  to  his  son,  the  plaintiff,  and  to 
the  defendants  J.  H.  Freer  and  Mi*s. 
Caroline  Ann  Landor,  in  certain  pi*o- 
portions. 

In  June,  1879,  the  testator  was  duly 
found  a  lunatic  by  inquisition,  and  in 
January,  1880,  the  plaintiff  was  appointed 
committee  of  his  estate. 

Under  an  order  made  in  the  lunacy, 
2,830/.  first  preference  stock  in  thb  Grand 
Trunk  Railway  Company  of  Canada  was 
sold,  on  the  ground  that  the  investment 
was  unsafe,  and  the  proceeds  were,  on  the 
4th  of  January,  1881,  paid  into  Court  to 
the  credit  of  the  lunatic  to  an  account 
entitled  "  Proceeds  of  the  sale  of  stock  of 
the  Grand  Trunk  Railway  Company  of 
Canada,"  and  invested  in  Consols,  wliich 
were  carried  to  the  same  credit  and 
account. 

In  IVIarch,  1881,  this  action  was  com- 
menced for  administration  of  the  testator's 
estate,  and  by  an  order  in  lunacy  the 
fund  was  carried  over  to  the  ci-edit  of  the 
action  to  an  account  entitled  as  the  account 
in  the  lunacy  had  been  entitled. 

The  question  now  argued  was,  whether 
the  effect  of  the  sale  in  the  lunacy  was  to 
work  an  ademption  of  the  specific  legacy 
of  the  Grand  Tinmk  stock. 

Ince^  Q.C.,  and  Bi/mCy  for  the  plaintiff. 
— The  same  principle  will  apply  here  as  in 
Oxenden  v.  Lord  Compfon  (1) — namely, 

(1)  2  Ves.  69. 


that  there  is  no  equity  as  between  nal 
and  personal  representatives  alter  the  death 
of  a  lunatic  to  have  the  property  whidi 
was  altered  by  the  Court  restored  to  iti 
original  character.  The  Lunacy  Regola- 
tion  Act,  1853  (16  &  17  Vict,  c  70),i. 
119,  has  made  some  alteration  in  the  law 
as  regards  real  estate,  but  the  principle  of 
the  former  law  still  applies  to  penonal 
estate.  Brown  v.  Oumbridge  (2)  and  JoMf 
V.  Greefi  (3)  exactly  cover  Uiis  caBB,  the 
latter  being  a  case  in  which  sharea  wore 
sold  under  an  order  in  lunacy ;  and  FotUr 
V.  Foster  (4)  and  /?i  re  Barker  (5)  suj^KUt 
the  proposition  that  if  you  are  to  l»ve  a 
i^econversion  you  must  sliew  an  eqnily  for 
it,  and  that  the  earmarking  of  the  mooey 
in  the  lunacy  is  not  intended  to  alter  any 
rights. 

Eoiner,  Q,C.,  and  Langworthy^  tar  J. 
H.  Freer. — The  question  of  ademption  or 
no  ademption  is  one  of  intention  in  the 
testator — Partridge  v.  Partridge  (6^ ;  and 
it  cannot  be  said  that  the  testator  in  thii 
or  any  other  case  where  there  is  a  sale  in 
lunacy  had  any  intention  at  the  time  of 
sale.  £x  parte  Haycock  (7)  shews  that 
the  Court  will,  if  possible^  avoid  interfar- 
ing  with  the  lunatic's  wishes  as  expcesBfid 
by  his  will  made  while  of  sound  mind; 
and  it  is  clear  from  Jones  ▼.  Green  (3) 
that  the  Lord  Chancellor  has  power,  by  a 
declaration  in  lunacy,  to  avoid  doing  ■>. 
We  submit,  therefore,  that  this  fund  wu 
earned  over  to  an  account  which  would 
earmark  it  for  the  very  purpose  of  pre- 
sei*ving  the  rights  of  the  parties  under  the 
will  intact.  In  In  re  Leeming  (8)  the 
Couiii  sliewed  by  ita  order  that  under 
sucli  circumstances  the  real  and  personal 
repi'esentatives  of  a  lunatic  do  not  taka 
the  property  as  it  is  at  tlie  death  of  the 
testator. 

It  Is  clear  that  wrongful    conversitf*^ 
will    not    work    ademption — Jenkins  '^ST^- 

(2)  4  Ma<M.  405,  601. 

(3)  .S7  Law  J.  Hep.  Chanc.  603 ;  Law  Bep. 
Kt).  5i>5. 

(4^  45  Law  J.  Uoj).  Chanc.  301 ;  I-aw  Rep 

Ch.  D.  588. 

(5)  50  I^w  J.  Rep.  Cluinc.  334  ;  Law  Rep.  ^ 
Ch.  1).  241. 

(6)  Ca.  t.  Talb.  226. 

(7)  5  Russ.  154. 

(8)  3  Do  Gex,  F.  &  J.  43 ;  30  Law  J.  Be,^^ 
Chanc.  263. 
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Jone$  (9) ;  no  more  will  conversion  by  Act 
of  Parliament  or  operation  of  law — 1  Roper 
en  Legacies  (10) ;  and  the  same  principle 
must  apply  to  any  conversion  to  which 
the  testator  was  not  a  party. 

Inoe,  Q.C.f  in  reply. 

MacnaghUrif  Q.C.,  and  C.  W.  Greenwood, 
.  for  Mrs.  Landor  and  her  husband. 

CHiTTTy  J.,  afler  stating  the  facts  as 
above,  continued  : — Under  these  drcum- 
stanoes  the  question  arises  whether  the 
legacy  has  not  been  adeemed.  I  use  the 
word  ^  adeemed"  because  it  is  the  common 
term,  though  a  distinction  is  made  by  the 
text-writers  between  ademption  and  ex- 
tinction. But  there  is  no  distinction  for 
the  purposes  of  the  case  before  me.  The 
question  is,  whether  anything  was  done  in 
the  lunacy  to  prevent  the  proceeds  of  the 
stock  from  passing  in  the  same  way  as  the 
rtock  itself: 

The  nature  of  the  jurisdiction  in  lunacy 
Is    well    explained  in  Oxenden  v.   Lord 
Campion  (1).     It  is  only  a  power  of  ad- 
ministration; and  even  if  the  Court  had 
in  the  present  case  directed  that  the  pro- 
ceeds cf  the  stock  should,  for  all  purposes, 
represent  the   stock,   1  am  not  prepared 
to  say  that  such  a  direction  would  have 
had  any  effect  in  altering  the  rights  of  the 
partiea.    However,  the  effect  of  the  order 
as  it  standi  is  to  leave  the  question  open. 
It  is  said  that  Lord  Justice  Gifiard,  when 
Vioe-Ohancellor,    made,  in    the    case    of 
Jones  V.    Green  (3),    some    observations 
which  shew  that  the  Lord  Chancellor,  en- 
trusted in  lunacy,  can  give  a  direction  in 
the  order  for  sale  that  the  proceeds  of  the 
pnperty  converted  shall  belong  to    the 
persons  who  would  have  been  the  owners 
if  the  property  if  it  had  remained  uncon- 
v'^fiiiied.    There  is  no  doubt  a  statement  to 
tiu^  eflfect  in  the  judgment,  but  no  autho- 
f^^  lias  been  produced  to  me  which  justifies 
dictum ;  and,  moreover,  against  that 
:m  I  must  cite  the  dictum  of  Lord 
Cotton  in  In  re  Barker  (5),  where 
^ys,  '^  With  regard  to  the  payment  into 
in  the  lunacy,  without  carrying  it 
^   real  estate    account,   that,  in   my 
^LOD,  ought  not  to  alter  the  rights  of 

35  Law  J.  Bep.  Chanc.  520 ;  Law  Rep.  2 
^  ^      M,  828. 
vVO;)8ided.p.  289. 
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the  parties.  The  money  must  be  dealt- 
with  without  reference  to  the  account  to 
which  it  has  been  carried,  and  as  if  there 
had  been  no  such  carrying  over  at  all. 
Indeed,  the  carrying  it  to  a  real  estate 
account  would  not  alter  the  rights  at  all, 
but  simply  call  the  attention  of  the  Court, 
when  the  money  is  paid  out,  to  the  fact 
that  a  question  arises  about  it,  and  that 
instead  of  being,  as  apparently  it  is,  cash, 
it  is  to  be  considered  whether  it  does  not 
still  preserve  the  character  of  real  estate." 
That  is  the  opinion  at  which  I-  have 
arrived  upon  the  order  before  me;  and, 
with  great  respect  to  Lord  Justice  Giffard, 
I  think  Lord  Justice  Cotton's  dictum  is  to 
be  preferred. 

The  general  law  upon  the  subject  is 
clear.  If  the  testator  himself,  not  being  a 
lunatic,  had  sold  the  stock,  and  placed  the 
proceeds  to  a  separate  account  in  his 
books,  with  a  memorandum  that  for  all 
purposes  \h%  proceeds  were  to  stand  in  the 
place  of  the  stock,  the  Wills  Act  would 
have  stood  in  the  way,  and  the  memo- 
randum would  not  have  afiected  the  rights 
of  parties  inter  se;  and  to  my  mind  all 
that  has  been  done  in  the  present  case 
under  the  Lunacy  Jurisdiction  amounts  to 
nothing  more  than  what  I  have  stated,  for 
the  law  places  the  estate  of  the  lunatic  in 
the  same  position  as  if  there  had  been  no 
lunacy,  except  for  the  119th  section  of  the 
Lunacy  Regulation  Act,  which  provides 
that  the  proceeds  of  land  shall,  notwith- 
standing its  conversion,  preserve  the 
character  of  land,  and  belong  to  the  same 
persons  who  would  have  been  entitled  to 
the  land  if  there  had  been  no  conversion. 
[His  Lordship  read  the  section  and  con- 
tinued :]  Why  was  that  provision  made  1 
There  were  found  to  be  defects  in  the 
Lunacy  jurisdiction,  and  therefore  it  was 
intended  by  the  Legislature,  by  means  of 
the  Lunacy  Kegulation  Act,  to  give  .the 
persons  entrusted  with  lunatics  a  greater 
power  than  they  formerly  possessed.  Ac- 
cordingly, section  118  empowered  the 
Lord  Chancellor  to  order  that  mone3rs 
directed  to  be  expended  in  improving  the 
lunatic's  land  should  be  a  charge  on  his 
interest  in  such  land ;  and  then  section  119 
went  on  to  provide,  in  the  terms  I  have 
read,  for  the  destination  of  the  proceeds  of 
anyiand  sold  or  otherwise  disposed  of  in- 
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the  lunacy.  The  decision  in  In  re  Lte- 
ming  (8),  so  far  as  it  requires  explanation, 
may  be  explained  by  reference  to  the  1 18th 
section ;  but  the  case  really  explains  itself. 
The  order  made  in  that  case  was  that  the 
amount  due  on  a  mortgage  of  real  estate 
created  by  the  lunatic's  ancestor  should 
be  paid  out  of  the  fund  in  Court  standing 
to  the  credit  of  the  lunacy,  this  fund 
having  arisen  from  the  lunatic's  personal 
estate;  but  the  order  was  made  without 
prejudice  to  the  question  how  the  mort- 
gage debt  ought  ultimately  to  be  borne. 
The  order  also  directed  the  mortgage  to 
be  kept  on  foot.  Upon  the  question  re- 
served coming  before  the  Court  for  de- 
cision, it  was  held  that  the  mortgage  being 
an  incumbrance  on  the  real  estate,  the 
mortgage  debt  ought  to  be  raised  out  of 
the  real  estate.  Tbat  case  is  no  authority 
for  the  proposition  contended  for  in  this 
case  by  the  specific  legatee,  and  I  there- 
fore hold  that  there  waM  an  ademption  of 
the  stock  sold  in  the  lunacy.  I  accord- 
ingly give  judgment  in  favour  of  the 
pMntiff.  I  regret  the  result,  but  I  con- 
sider the  case  to  be  plain. 


Solicitors— Pat ereon,  Snow  ic  Blozam,  aprents 
for  R.  Armishaw,  Rngeley,  for  plaintiff  and 
J.  H.  Freer ;  J.  J.  &  C.  J.  Allen,  for  Mr.  and 
Mrs.  Lander. 


■} 


EVANS  V.   EVANS. 
EVANS  V.  JONES. 


Kay,  J. 

1883 
March 

Partition —  Sale — Plea<Uwj — Partition 
Acty  1868  (31  d:  32  Vict.c.  40),  ss,  3,  iwnd 
5 — DtUy  of  Plaintiff  daiming  Sale  under 
section  3  to  sJiew  Grounds  of  Claim  in  his 
Pleading, 

A  plaintiff  in  a  jxirtition  action,  who 
claims  to  be  entitled  to  a  sale  in  lieu  of  a 
partition  under  section  3  of  the  Partition 
Act,  1868,  ought  by  the  allegations  in  his 
statement  of  claim  clearly  to  set  forth  the 
grounds  upon  which  he  claims  a  sale,  so 
thai  the  dejfendant  nuiy  be  apjyrised  under 
which  section  qf  the  Act  the  plaintiff  means 
to  proceed. 


A  mere  aUegaticn  that  the  property 
sisted  of  a  copyhold  messuage  amd  chofd 
eleven  acres  of  land  was  held  not  nffidsui 
to  s/iew  thcU  the  plaintiff  daimed  a  stJs 
under  section  S,  so  as  to  preduds  ike  drfm- 
d ant  from  purchasing  the  plaint^s  Morv 
pursuant  to  section  5. 

This  was  an  action  for  sale  or  partition 
of  a  copyhold  messuage  and  lands  known 
as  Cwmnant  Farm,  in  the  amnty  of  Modp 
mouth,  containing  10a.  2r.  31p.  Fke- 
viously  to  the  year  1874,  William  Evans 
and  Elizabeth  Evans  his  wife,  in  her  own 
right,  were  seised  of  these  premises  for  a 
customary  estate  of  inheritance  in  eqpal 
moieties. 

Elizabeth  Evans  died  in  1874^  and  on 
hor  deiiUi  her  moiety  devolved,  aooording 
to  the  custom  of  the  manor,  on  her  four 
surviving  sons,  the  plaintiffs  John  Evan% 
Jonathan  Evans  and  Philip  Evans,  and  the 
defendant  Joseph  Evans,  and  her  grandson 
the  plaintiff  William  Evans  the  yonngv 
(tlio  son  of  a  deceased  son  of  Eliabeth 
Evans),  equally  as  co-heirs. 

William  Evans  the  elder  died  in  liareh, 
1875,  having  by  his  will  devised  his  moisly 
to  the  dcfencLmt  Joseph  Evans  upon  tnut 
for  sale.  The  plaintifis  were  some  of  the 
beneficiaries  under  this  will. 

In  July,  1880,  the  defendant  Joaeoh 
Evans  purported  to  sell  the  entirety  of  toe 
property  to  the  defendant  JEtees  Jones  fir 
530/. 

The  plaintiffs  brought  this  action  olaim- 
ing  a  sale  in  lieu  of  partition  of  the  pie- 
mises,  and  a  division  of  the  proceeds  of 
sale  amongst  the  persons  entitled  thereto^ 
according  to  their  respective  rights,  or,  ia 
the  altoinative,  a  partition ;  an  aoooont  of 
rents  and  profits  received  by  the  defendaDi 
Joseph  Evans  (who  was  alleged  to  have 
been  in  {losseasiou),  and  payment  of  their 
sliares  of  the  I'cnts,  and  also  of  the  proceeA^ 
of  sale  of  certain  timber  alleged  to  have  beaflO 
felled  by  him. 

By  an  order  made  in  the  action  on  Qm-^ 
31st  of  August,  1881,  a  receiver  of 
rents  and  protits  of  the  premises  was 
pointed. 

The   plaintifis,   by  their  statement 
claim,  alleged  the  facts  above  set  forth, 
claimed  the  relief  above  stated ;  but 
were  no  further  allegationa  in  the 
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dm  shewinff  the  particalar  grounds 
which  the  plainti^  claimed  a  sale  in 
*f  a  partition. 

B  defendant  Bees  Jonee,  hy  his  state- 
of  defence,  admitted  the  statements 
the  nature  of  the  property,  and  that 
beth  Evans  and  her  husband  were 
ed  thereto  in  moieties;  and  stated 
if  the  plaintiff  were  entitled  to  the 
ihares  of  the  moietj  of  the  premises 
i  they  claimed  by  their  pleadings,  he 
rilling  to  purchase  their  said  shares 
ffoper  valuation,  and  submitted  that, 
» event  of  the  Court  holding  that  the 
iflb  were  so  entitled,  they  nevertheless 
not  entitled  to  any  sale  of  the  said 
;  and,  by  way.  of  counter-claim  as 
it  the  plaintiffis  and  his  co-defendant, 
imed  specific  performance,  with  com- 
tion  .if  necessary,  of  the  agreement 
le  of  July,  1880. 

»  defendant  Joseph  Evans  did  not 
r, 

)  evidence  given  in  the  action  was 
f  as  to  matters  of  pedigree,  and  did 
isdoee  any  further  facts  than  above 
as  to  the  character  and  condition  of 
emises. 

Uardf  for  the  plaintiff,  claimed  a  sale 
»  property  imder  section  3  of  the 
ion  Act,  1868  (31  &  32  Vict.  c.  40), 
B  ground  that,  as  it  was  admitted 
he  property  consisted  of  a  copyhold 
■geand  eleven  acres  of  land  divisible 
snthsy  it  was  clear  that  a  sale  would 
nre  beneficial  than  a  partition;  and 
ided  that,  as  the  case  came  within 
BcCftOD,  the  defendant  was  not  on- 
to purchase  the  shares  of  the  plain- 
arsoant  to  section  5. 
vefenred  to  WiUiavia  v.  Games  (1) 
men  T.  SmUh  (2). 
hfj  Q.C.,  and  Ifadley,  for  the  defen- 
Gtses  Jones. — ^The  plaintifis  have  not 
sir  statement  of  claim  alleged,  nor 
hej  made  out,  that  the  case  is  one 
{  within  the  3rd  section.  The  de- 
t  is  therefore  entitled,  if  a  sale  is 

4  Law  J.  Rep.  Chanc.  245 ;  Law  Rep.  10 

8  Law  J.  Rep.  Chanc.  362;  Law  Rep.  11 
rS ;  zeported  on  appeal  to  H.L.  911b  nom. 
JmuB,  49  Law  J.  Rep.  Chanc.  795 ;  Law 
App.  Om.  661. 
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ordered  in  lieu  of  a  partition,  to  purchase 
the  shares  of  the  plaintifis  pursuant  to 
section  5. 

Kay,  J.,  said  that  if  the  plaintiflfe' 
counsel  desired  it,  he  would  grant  leave  to 
amend  the  statement  of  claim  by  inserting 
allegations  to  shew  that  a  sale  was  more 
beneficial  than  a  partition  so  as  to  bring  the 
case  within  the  3rd  section  of  the  Act,  and 
the  hearing  of  action  would  then  stand  over 
so  as  to  enable  the  parties  to  bring  that  issue 
before  the  Court. 

StaUard,  for  the  plaintiffii,  declined  this 
offer,*  and  claimed  Uiat  he  was  entitled  on 
the  present  pleadings  to  a  sale  under  sec- 
tion 3. 

Kay,  J. — This  case  involves  a  question 
of  some  little  interest  and  importance.  The 
action  is  under  the  Partition  Act,  1868, 
asking  a  sale,  in  lieu  of  a  partition,  of  a  cer- 
tain copyhold  messuage  and  land  containing 
about  eleven  acres,  or  for  partition,  and  with 
the  usual  consequential  directions.  The 
statement  of  claim  states  as  follows :  [His 
Lordship  referred  briefly  to  the  contents 
of  the  statement  of  claim,  and  continued  :] 
Now  there  is  no  statement  whatever  that 
I  can  find  in  the  statement  of  claim  shew- 
ing under  which  of  the  sections  of  the 
Partition  Act  the  sale  is  asked  for ;  nor  is 
there  any  statement  that  a  sale  would,  by 
reason  of  the  nature  of  the  property,  or  of 
the  number  of  the  persons  interested,  or  of 
the  absence  or  disability  of  some  of  those 
parties  or  any  other  circumstance,  be  more 
beneficial  than  a  partition,  and  there  is 
nothing  at  all  in  the  statement  of  claim,  as 
I  read  it,  to  -indicate  under  which  section 
of  the  Partition  Act  the  plaintiffs  ask 
relief.  The  three  material  sections  of  the 
Act,  sections  3,  4  and  5,  have  been  very 
carefully  considered,  and  in  the  case  of 
Gilbert  v.  Smith  (2)  it  was  held  that  the 
sections  are  independent  of  each  other,  and 
relate  altogether  to  different  states  of  cir- 
cumstances. Stating  them  shortly,  they 
are  these  :  [His  Lordship  read  the  sections, 
and  continued  :1  Now  these  three  sections 
have  been  held  to  be  independent  and 
separate  sections,  and  certainly  it  seems  to 
me  very  important  that  when  a  plaintiff 
comes  into  Court  to  ask  for  a  sale  by  his 
statement  of  claim  instead  of  a  partition, 
he  should  indicate  under  which  of  these 
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flections  he  anks  for  a  sale.  Different  rights 
arise  under  them.  If  he  only  asks  it  on 
the  ground  that  a  sale  is  more  lioncficuil 
than  a  partition,  that  is  a  question  of  fact 
which  the  defendant  would  have  a  right  to 
contest  and  controvert.  If  he  comes  only 
under  the  5th  section,  the  other  parties 
have  a  right  to  buy  the  shares  of  the  pai-ty 
requesting  a  sale ;  and  in  this  case  in  tlie 
defence  the  defendant  assumes  that  the 
plaintiffs  are  asking  for  a  sale  under  the 
5th  section,  and  offers  to  buy  their  shares. 
Now  I  stated  tluit  it  seemed  to  me  there 
was  prima  facie  a  possible  case  for  pro- 
ceeding under  the  3rd  section,  because  the 
property  is  only  about  eleven  acres,  and 
there  are  five  persons  interested,  and  the 
property  includes  a  house — and  a  division 
of  a  house  and  eleven  acres  of  land  amongst 
five  persons  may  be  lass  beneficial  than  a 
sale  and  division  of  the  ])roceeds.  I  do 
not  know  that  it  is,  because  everything 
might  be  altered  by  the  nature  of  the  pro- 
perty. It  might  be  very  valuable  land 
indeed,  and  under  the  circumstances  a 
partition  might  be  more  beneficial  than  a 
sale.  The  hoiLse  may  be,  for  anytliing  I 
know,  in  a  tumble-down  condition,  and  not 
worth  repairing.  I  do  not  know  the  facts. 
If  the  plaintiffs,  by  their  statement  of 
claim,  had  said  that  it  would  be  more  bene- 
ficial for  the  parties  interested  to  make  a 
sale,  then  the  other  parties  would  have 
known  that  they  meant  to  proceed  under 
section  3,  and  their  attention  would  have 
been  specially  called  to  tliat  issue,  and  it 
might  be  they  would  have  adduced  evi- 
dence upon  it.  If  I  were  to  say  tliat  under 
such  pleadings  as  these  the  plaintiffs  at 
the  hearing  would  have  an  absolute  right 
to  say  that  a  sale  was  more  beneficial,  and 
therefore  ought  to  be  made,  it  is  obvious 
that  the  defendants  might  1x3  misled  ex- 
tremely and  taken  in  a  ti'np.  However, 
it  is  the  duty  of  the  Court,  as  it  seems  to 
me,  to  prevent  tlint,  and  under  such  plead- 
ings as  these,  raising  a  case  which,  if  the 
Court  knew  all  the  facts,  might  bring  the 
plaintiffs  under  the  3rd  section,  it  is  the 
duty  of  the  Court  to  give  leave  to  the 
plaintiffs  to  amend  in  such  a  way  as  will 
not  prejudice  the  defendant  in  his  defence, 
giving  the  defendant  an  opportunity  of 
meeting  that  case  after  there  has  been  an 
amendment  clearly  raising  it  on  the  plead- 


ings. I  have  offered  that,  and  it  haa  been 
refused.  Therefore  it  seems  to  me  thai  I 
am  bound  to  treat  the  case  as  not  ooming 
under  that  section,  which  would  be  to  teke 
the  defendant  entirely  by  suxprisey  bat  as 
a  c:ise  under  the  5  th  sectioii ;  and  I  will 
order  a  isiile,  if  it  is  requested,  giving  the 
defendant  leave  to  buy  under  the  5th  sec- 
tion. 

StaUard,  for  the  plaintiffs,  theraapon 
cbiimed  to  liave  a  partition,  and 

Kay,  J.,  accordingly  gave  the  usual 
judgment  for  a  partition. 


Solicitora— .Thomas  White  &  Sons,  agenti  for 
OustaTd  &  Llewellin,  Newport,  Monmootb- 
shirc,  for  plaintiffs ;  L  H.  Wrentmore,  agent 
for  F.  S.  &  C.  Daunccy,  Newport,  for  dSen- 
dant  Bees  Jones. 


[IN  THE   COURT   OF  APPEAL.] 
JeSSEL,  M.H.  a  the  great  western  RAIlr 

Cotton,  L.J.  I      way    company   v,   the 

BOWEN,  L. J.     >      SWINDON    AND    GHSLTDT- 
1882.  I        HAM  EXTENSION  RAILWAT 

Dec.  20,  21.  J      COMPANY. 

Special  Act — Lands  Clauses  Ad,  1845, 
8.  IG — StattU'ory  Easemeni^  or  Primkge^ 
Lands  and  Hereditaments, 

T/ie  Sunndoti  Compant/f  formed  wUk  a 
certain  capital^  toere,  by  their  special  Atl 
{tohich  incorporated  the  provisions  ofAi 
La)ids  Clauses  Act,  1845),  prohibited Jnt^ 
iaki?i(/y  entering  upon  or  using  any  of  ^ 
lands  of  the  Great  Western  Compamy^f^ 
(her  than  was  necessary  for  the  construdiiif'^ 
of  the  railway  auifiorised  by  the  AiSL   Avi 
with  resjyect   to  any  lands  of  the  Ort^ 
Western    Comjxiny    which    the    Steind^i^^ 
Comjxiny  were  authorised   to  use^  ^•'^Ij 
upon  or  interfere  with,  it  was  provid^^ 
Uuit   the  Stmndon   Company  shovld  0*^^ 
2>nrcha8e  or  take  the  same,  but  the  Smnt^^ 
Company  might  take,  and  the  Great  West^'^^ 
Company  should  sell  or  grant,  an 
or  right  of  using  the  same  in  perpetuity^ 
the  purposes  for  which  bfU  for  that 
laent  the  Swiiulon   Com2)any  might 
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'  ofnd  take  the  same — those  purposes 
the  erection  of  a  bridge  over,  aiid 
ng  a  tunnel  under,  the  railway  of 
reai  Western  Company. 
e  Swindon  Company  desiring  to  build 
ige  over  the  line  of  'the  Great  Western 
xm^y  which  they  toere  empowered  to 
we  notice  to  the  Great  Western  Com- 
to    treat  for  the  purcfuise  of  the 
MfU  or  right  of  using  in  perpetuity 
ft   lands   mentioned   in    the  notice, 
offered  to  pay  a  certain  sum.     The 
'  Western  Company  not  sending  in 
eUUm,  the  Swindon  Company  pro- 
l  under  sections  84  and  85   of  the 
9  Clauses  Act,  1845,  and  deposited 
fered  sum  in  Court  and  executed  a 

9  Great  Western  Company  brought 
ction  to  restrain  the  Swindon.  Com- 
from  entering  or  continuing  upon 
nds  mentioned  in  the  notice  and  put- 
n  force  any  of  their  powers  relating 
compulsory  taking  of  land  or  any 
eni  therein  until  the  capital  (whic/i 
wt  been  cUl  subscribed)  should  have 
iuty  subscribed  in  accordance  with 
%    16  of  the    Lands    Clauses  Act, 

Id  (by  Chittt,  J.),  tluU,  although  as 
frai  rule  the  promoters  of  a  railway 
Uft  authorised  to  take  an  easement  to 
Uedde  novo,  and  that  therefore  a  new 
nU  would  not  be  included  in  the  word 
Is  "'in  the  I6th  section,  yet,  as  tlie 
Ion  Company  were  expressly  au- 
ed  by  their  special  Act  to  acquire  the 
Try  easement  or  right  of  using  in 
Ifify  the  lands  of  the  Great  Western 
omf,  the  I6th  section  applied,  and 
frfofre  granted  an  injunction. 
appeal  held  by  Jessel,  M.R,  and 
»,  L.J.  {dissentierUe  Cotton,  L.J.), 
\e  right  to  acquire  such  a  privilege 
Id  a  compulsory  taking  of  laruis 
>  the  meaning  of  the  IQth  section; 
MtahUory  privilege  or  right  of  run- 
^ns  over  or  tinder  tlie  line  of  an- 
Company  was  not  land,  and  did  not 
ffithin  the  definition  of  land$  by  the 
^Hen  of  the  Lands  Clauses  Act ;  and 
oC  thai  the  special  Act,  with  which 
^nds  Clauses  Act  was  incorporated, 
"isedthe  taking  of  a  right  over  land 
^  fight  was  not  land — did  not  give 
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a  larger  signification  to  the  word  *'  land  " 
than   thcU   which    it  has  in  the  Lands 
Clauses  Act.     The  injunction  was  there- 
fore dissolved. 

Semble,  section  16  of  the  Lands  Clauses 
Act  limits  the  right  to  take  lands  compul- 
sorily  conferred  by  the  preceding  sections 
of  that  Act — per  Jessel,  M.R. 

Per  Cotton,  L.J. — The  special  Act  em- 
powering Xhe  promoters  to  take  an  incorpo- 
real right  as  regards  the  land,  in  con^ruing 
section  16  the  word  **land,"  as  including 
hereditaments,  ought  to  be  taken  to  include 
the  incorporeal  right  as  an  hereditament. 

This  was  an  appeal  from  an  order  of 
Chitty,  J.  (Nov.  29,  1882),  granting  an 
injunction  to  restrain  the  defendant  com- 
pany from  entering  or  continuing  upon 
certain  lands  of  the  plaintiffs,  mentioned 
in  a  notice  to  treat  served  by  the  defen- 
dants upon  the  plaintiffs,  dated  tiie  12  th 
of  August,  1882,  and  from  putting  in 
force  any  of  the  powers  of  the  Swindon 
and  Cheltenham  Railway  Act,  1881,  or  of 
the  Lands  Clauses  Consolidation  Act,  1845, 
in  relation  to  the  compulsory  taking  of 
the  lands  or  any  easement  therein  until 
the  capital  of  the  defendants  should  have 
been  duly  subscribed. 

The  defendant  compeoiy  was  recently 
formed  under  a  special  Act  of  Parliament, 
called  the  Swindon  and  Cheltenham  Ex- 
tension Bail  way  Act,  1881  (which,  by 
section  2,  incorporated  the  Lands  Clauses 
Consolidation  Act,  1845,  except  where 
expressly  varied)  for  the  purposes  of  con- 
structing {inter  alia)  a  railway  between 
Swindon  and  Cheltenham,  and  for  other 
purposes.  The  capital  of  the  company 
was  450,000/.,  of  which  part  only  was  sub- 
scribed. 

The  material  sections  of  the  special  Act 
were  as  follows : — 

Section  3.  In  this  Act  the  several  words 
and  expressions  to  which  meanings  are 
assigned  by  the  Acts  wholly  or  partially 
incorporated  herewith  have  the  same  re- 
spective meanings,  unless  there  be  some- 
thing in  the  subject  or  context  repugnant 
to  such  construction. 

Section  5.  Subject  to  the  provisions  of 
this  Act  the  company  may  make  and 
maintain,  in  the  line,  and  according  to  the 
levels  shewn  on  the  deposited  plajis  and 
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sections,  the  railways  bereiniifter  described, 
with  all  proper  stations,  kc^  and  may 
enter  upon,  take  and  use  such  of  the  lands 
delineated  on  the  said  plans  and  described 
in  the  deix)sited  books  of  reference  as  may 
be  required  for  that  purpase. 

The  railways  hereinbefore  referred  to 
and  authorised  by  this  Act  are  : — 

(1.)  Railway  No.  1,  commencing  in  the 
paiish  of  Swindon,  in  tlie  county  of  Wilts, 
by  a  junction  with  the  Swindon,  Marl- 
lx)rough  and  Andover  Railway  at,  itc, 
and  terminating  by  a  jtmction  with  the 
lianbury  and  Cheltenham  Direct  Railway, 
in  the  parish  of  Dowdeswell,  in  the  county 
of  Gloucester,  at,  <kc. 

Section  8.  For  the  protection  of  the 
Clreat  Western  Company  the  following  pro- 
visions shall  have  effect — that  is  to  say: — 

(1.)  The  com|)any  (Swindon  and  Chel- 
tenham Extension  Railway  Company) 
shall  not  enter  upon  or  inteifere  with  the 
i-ailway  of  the  Great  Western  Company, 
or  any  of  the  lands  or  works  of  that  com- 
pany, or  execute  any  works  whatever, 
under,  over  or  affecting  the  same,  until 
the  company  shall  have  delivered  to  the 
Great  Western  Company  plans  and  draw- 
ings of  such  intended  works,  and  those 
plans  and  drawings  shall  have  been  ap- 
proved in  writing  by  tlie  pnncipal  en- 
gineer for  the  time  being  of  the  Great 
Western  Company,  or  in  the  event  of  his 
failure  for  foiui;ecn  days  after  the  delivery 
of  the  plans  and  drawings,  until  the  same 
shall  have  been  approved  by  an  engineer 
to  be  appointed  on  the  application  of  the 
company  by  the  Board  of  Tmde ;  and  all 
the  intended  works  shall  be  executed  by 
the  company  at  their  sole  exi)en8e,  in  all 
things  acooi*ding  to  siujh  approved  plans 
and  drawings,  and  to  the  i*cf\sonable  satis- 
faction of  the  said  engineer  for  the  time 
lx>ing  of  the  Great  Western  Company,  or, 
in  case  of  difference,  by  an  engineer  to  be 
appointed  by  the  Bon  id  of  Trade. 

(2.)  In  constructing  the  railways,  or 
either  of  them,  through  or  over  the  land  and 
j)roperty  of  the  Grejit  Western  Company, 
the  company  shall  not  de\'iate  from  the 
centre  line  shewn  on  the  deposited  plans 
where  railway  No.  1  crosses  the  railway 
of  the  Great  Western  Company  to  a  greater 
extent,  «S:c.,  without  the  previous  consent 
in  writing  of  that  company  under  their 
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common  seal,  and  the  said  railway  Na  1, 
where  the  same  is  intended  to  crosB  the 
main  line  to  Biistol  of  the  Great  Western 
Railway,  shall  be  carried  oyer  that  railway 
and  works  by  means  of  a  bridge  of  one 
span,  and  the  Great  Western  Company 
may  at  any  time  hereafter,  upon  giving 
one  month's  notice  to  the  company  of  their 
intention  to  do  so,  and  without  bdng  ro- 
quii*ed  to  pay  any  sum  of  money  fixr  the 
easement  which  may  be  required  for  the 
purpose,  construct  and  hereafter  maintain 
an  additional  opening  or  openings  under 
the  i-ailway ;  and  the  said  railway  No.  1 
shall  be  carried  under  the  main  line  to 
Gloucester  of  the  Great  Western  Railway 
by  an  archway  or  bridge  of  not  less  than 
thirty  feet  in  width  between  the  parapeti, 
and  the  com^iany  shall,  within  six  months 
of  lx*ing  required  to  do  so  by  the  Grett 
Western  Company,  construct  and  oom- 
pletely  finish  at  their  own  ezpensey  and 
hand  over  to  the  Great  Western  Company 
for  the  free  and  uninterrupted  use  of  thi^ 
com^iany,  an  extension  of  the  said  archway 
or  bi*idge  upon  one  or  both  sides  thereof 
as  may  be  rocjuired  by  the  Great  Western 
Company,  such  extension  to  be  in  the 
aggregate  of  suflBcient  width  to  cany  two 
additional  lines  of  rails. 

(3)  provided  for  payment  by  the  Swin- 
don (.^ompnuy  of  the  reasonable  ezpensa 
incurred  by  the  Great  Western  Railway 
for  ins])oct til's,  watclimen,  kc. 

(4.)  The   archway  or  bridge  and  any 
extensions    thei-eof    constructed    by   the 
conii>any,  and  the  incidental  works  con- 
nected therewith  for  carrying  railway  Na 
1  imder  the  main  line  to  Gloucester  of  tiie 
Gi'eat  Western  Railway,  shall  from  and 
after  the  tN>mpletion,  and  subject  and  with- 
out prejudice  to  the  duty  and  obligatiop 
of  the  company  for  ever  thereafter  at  thei^ 
own  ex^x^nse  to  uphold  and  maintain  tb^ 
same  in  good  and  sufficient   repair  aa^ 
otherwise  in  i-espect  thereof,  be  the        ^ 
l)ei-ty  of  the  Great  Western  Company 
be  detuned  part  of  the  structure  of  the: 
said  main  line  to  Gloucester. 

(5.)  The  company  were  required  to  _ 
the  Gi'eat  Western  Railway  the  damag*^^ 
sustained  by  them. 

(6)   provided   for  the  maintenance 
works  affecting  the  railways  of  the 
Western  Company. 
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(7)  provided  against  interference  of  the 
traffic  on  the  railway  of  the  Great  Western 
Railway. 

(8.)  Except  for  the  purposes  of  the 
crofisingB  of  railway  No.  1,  and  for  the 
junction  of  railway  No.  3  with  the  main 
line  to  Bristol  of  the  Great  Western  Rail- 
way, the  company  shall  not  take  or  acquire 
any  rights  over  any  land  of  the  Great 
Western  Bailway  Company,  and,  save  as 
aforesaid,  nothing  in  this  Act  contained 
shall  extend  to  authorise  or  enable  the 
company  to  take  or  enter  upon  or  use, 
either  temporarily  or  permanently,  any  of 
the  lands  of  the  Great  Western  Company, 
or  to  alter,  vary  or  interfere  with  the 
railways,  or  either  of  them,  of  that  com- 
pany, or  with  any  of  the  works  thereof, 
further  or  otherwise  than  is  necessary  for 
the  oonstmction  and  maintenance  of  the 
railways  by  this  Act  authorised  without 
the  consent  in  writing  in  every  instance 
for  that  purpose  first  had  and  obtained  of 
the  Great  Western  Company  under  their 
common  seal.  And  with  respect  to  any 
lands  of  the  Great  Western  Company 
which  the  company  are  by  this  Act  from 
time  to  time  authorised  to  use,  enter  upon 
or  interfere  with,  the  company  shall  not 
'  purchase  or  take  Uie  same,  hut  the  compcmy 
may  purchase  and  take,  and  the  Great 
Western  Company  ahaU  sell  or  grant  ac- 
cordingly,  an  easement  or  right  of  uaing 
the  eame  in  perpetuity  for  the  jywrposea 
for  which,  but  for  this  e7iactmenty  the  com- 
pany might  purcliase  and  take  the  same, 

(9.)  If  any  dispute  shall  aiise  between 
the  Great  Western  Company  and  the  com- 
pany respecting  the  matters  and  provisions 
aforesaid  or  any  of  them,  such  dispute 
ihaU  be  settled  by  an  ai-bitrntor,  .  .  .  the 
costs  of  such  arbitration  to  bo  in  the 
^fiscretion  of  the  arbitrator. 

(10.)  Nothing    in   this  Act  contained 

dukJl  extend  to  prejudice,  diminish,  alter 

or  ^take  away  aliy  of  the  rights,  piivileges 

or^  powers  of  the  Great  Western  Company 

than  is  by  this  Act  expressly 

^▼ided. 

ion  24.  The  p6wers  of  the  company 

the  compulsory  purchase  of  lands  for 

purposes  of  this  Act  shall  not  be  exer- 

'  after  the  expiration  of  three  years 

the  passing  of  this  Act. 

kn  28.  Persons  empowered  by  the 


Lands  Clauses  Acts  to  sell  and  convey  or 
release  lands  may,  if  they  think  fit,  subject 
to  the  provisions  of  those  Acts  and  of  this 
Act,  gi-ant  to  the  company  any  easement, 
light  or  privilege,  not  being  an  easement 
of  water  i-eqiiired  for  the  purposes  of  this 
Act,  in,  over  or  affecting  lands;  and  the 
provisions  of  the  Lands  Clauses  Acts  with 
respect  to  lands  and  rent-charges,  as  far 
as  the  same  are  applicable  in  this  behalf, 
shall  extend  and  apply  to  such  grant,  ease- 
ments, rights  and  privileges  as  aforesaid 
respectively. 

Section  31.  If  the  railway  is  not  com- 
pleted within  five  years  from  the  passing 
of  this  Act,  then,  on  the  expiration  of  that 
period,  the  powers  by  this  Act  granted  to 
the  company  for  making  and  completing 
the  railway  or  otherwise  in  relation  thereto 
shall  cease  to  be  exercised  except  as  to  so 
much  thereof  as  is  then  completed. 

The  defendant  company  requiring  to 
build  the  bridge  over  the  Great  Western 
Railway  lands  authorised  by  their  Act  on 
the  18th  of  March,  1882,  sent  drawings 
of  their  proposed  works  to  the  plaintiff 
company  ;  but  the  plaintiff  company  fail- 
ing for  fourteen  days  to  give  their  approval 
to  the  plans,  they  were,  in  pursuance  of  the 
provisions  of  the  special  Act,  submitted  to 
and  approved  by  Captain  Gralton,  the  sur- 
veyor appointed  by  the  Board  of  Trade. 

On  the  12th  of  August,  1882,  the  de- 
fendant company  gave  the  plaintiff  com- 
pany notice  that  they  required  to  purchase 
dnd  take,  and  required  the  Great  Western 
Railway  Company  to  sell  or  grant  accord- 
ingly, an  easement  or  right  of  using  in 
perpetuity,  for  the  purposes  and  in  the 
manner  mentioned  in  the  said  Act,  the 
lands  following  : — first,  a  certain  portion  or 
portions  of  the  lands  and  hereditaments 
in  the  parish  of  Swindon  described ;  and, 
secondly,  a  certain  portion  or  portions  of 
the  lands  and  hereditaments  situate  in  the 
parish  of  Lydiard  Millicent ;  and  the  de- 
fendant company  are  willing  and  hereby 
offer  to  treat  with  the  plaintiff  company  as 
to  the  purchase  of  the  said  easement  or 
right  in  or  over  the  said  pieces  of  land^  and 
to  pay  to  the  Gi-eat  Western  Railway  Com- 
pany such  sum  as  shall  be  agi'eed  upon 
between  the  said  companies  or  shall  be 
otherwise  duly  determined  to  be  the  sum 
payable  by  the  defendant  company  to  the 
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plaintiff  company  in  respect  of  the  premises, 
and  the  defendant  company  offer  to  the 
plaintiff  company  the  sum  of  210/.  for  the 
purchase-money  of  the  said  easement  or 
right. 

The  plaintiff  company  not  sending  in 
any  claim,  the  defendant  company  sub- 
sequently, in  pursuance  of  the  36th  section 
of  the  Railway  Companies  Act,  1867, 
applied  to  the  Board  of  Trade  to  appoint 
a  surveyor  to  make  the  valuation  pre- 
scribed by  section  85  of  the  Lands  Clauses 
Consolidation  Act,  1845,  in  respect  of  the 
said  easement  or  right.  The  Board  of 
Trade,  on  the  7th  of  September,  1882,  ap- 
pointed J.  H.  Chilton  such  surveyor,  who 
by  writing,  dated  the  9th  of  October, 
1882,  determined  the  value  to  be  the  sum 
of  210/. 

This  sum  was  deposited  by  the  defendant 
company  in  the  Biuik  of  England,  and  the 
bond  required  by  the  Act  was  sealed  on 
the  30th  of  October,  1882. 

The  Great  Western  Company  thereupon 
commenced  this  action,  claiming  an  injunc- 
tion to  restrain  Jbhe  defendant  company 
from  entering  or  continuing  upon  the 
lands  mentioned  in  the  notice,  tind  from 
putting  in  foi-ce  any  of  the  powers  of  their 
Act  or  the  Lands  Clauses  Act  relating  to 
the  compulsory  taking  of  the  lands  or  any  ' 
easement  therein,  until  the  capital  of  the 
company  should  be  subscribed. 

The  action  was  heard  befoi-o  Chitty,  J., 
on  the  29th  of  November,  1882. 

Chitty,  J. — On  behalf  of  the  defen- 
dants it  is  said  that,  on  the  true  consti*uc- 
tion  of  the  16th  section  of  the  Lands 
Clauses  Act,  the  promoters  of  an  under- 
taking are  not  authorised  to  take  an  ease- 
ment, and  the  proix>sition  may  bo  accepted 
as  a  general  one  where  the  Lands  Clauses 
Act  is  incorporated  in  a  special  Act  with- 
out the  special  Act  going  on  to  authorise 
the  taking  of  easements.  It  has  been 
decided  for  more  than  a  quarter  of  a  cen- 
tury, in  the  case  of  Pinchia  v.  71ic  Lomhni 
and  BlackwaU  liailway  Company  (1),  that 
a  railway  company  or  the  promotere  of  an 
undertaking  cannot  take  a  mere  easement 
in  the  lands — that  is,  the  promotere  ai-e  not 
authorised  to    take  an   easement    to   be 

(1)  5  De  Gex.  M.  &  (i.  851  ;  1  Kay  k  J.  34  ; 
2i  Law  J.  Bep.  Chanu.  417. 


created  de  novo  out  of  lands,  as  by  makiiig 
a  tunnel,  and  saying  they  only  require  the 
easement  of  passing  through  that  excKva- 
tion  in  the  earth  which  is  thus  made.  It 
is  not  intended  to  be  asserted  in  saj^nrt 
of  this  proposition  that  the  promoten  of 
the  undertaking  cannot  take  an  fianCTnamt 
where  there  is  a  subsisting  easement  in  the 
land  which  they  are  authonsed  to  tska* 
Of  course  where  they  take  the  lend  they 
take  all  subsisting  easements  which  at  the 
time  affected  the  land,  and  ATfcingnifK 
those  easements  necessarily  because  they 
take  the  land  itself,  the  fee-simple^  and  aH 
the  rights  which  are  involved  in  the  fas* 
simple.  In  the  present  case  it  is  not  neces- 
sary to  say  whether  this  which  is  called 
in  the  8th  sub-section  an  easement  would 
be  a  common  law  easement  or  not^  be- 
cause it  has  been  held  that  Parliament  can 
create  that  which  is  not  an  easemsnt 
known  to  the  law  at  all.  But  for  the 
purposes  of  this  judgment  I  accept  the 
proposition  that  this  is  an  easement.  But 
it  is  an  easement  on  the  face  of  it  of  a 
special  character.  It  is  an  easement,  or 
right  (to  use  the  language  of  the  Sth  sab- 
section)  of  using  the  same,  that  is,  the 
land  in  i)erpetuity. 

I  turn  to  the  Lands  Clauses  Act  for  the 
purpose  of  mentioning  one  or  two  sectiona 
The  recital  I  need  not  read,  but  I  refer  to 
it.     The  first  section  enacts:    [reads  it] 
And  in  the  5th  section,  which  relates  to 
the  form  in  which  parts  and  poitioiis  of 
tlie  general  Act  may  be  incorporated  with 
the  special  Act,  I  find  a  provision  towaidl 
the  close  that  ''  thereupon  all  the  dauBV 
and  provisions  of  this  Act  with  respect  to 
the  matter  so  incorporated  shall,  save  fo 
f;ir  as  they  shall  be  expressly  varied  or 
excepted  by  such  Act  from  pEurt  of  sodi. 
Act,  and  such  Act  shall  be  construed  aa 
if—"  What  1—"  as  if  the  substance  of  sncb 
clauses    and    provisions    were  set    fatii^ 
therein  with  reference  to  the  matter 
which  such  Act  shall  i-elate."     The  sj 
Act  is,  thci*efore,  a  composite  enactmenC^^^^ 
and  framed  in  this  way  :  certain  i|»niiig 
provisions  aro  inserted  therein,  and  as  par"    ^ 
of  the  Act  the  Lands  Clauses  Act,  subjed^^ 
to  the  modification  wliich  I  have  mentioi 
is  incorpoitited,  and  forms  part  and  has 
be  construed  of  course  with  reference 
the  si)ecial  provisions  of  the  special  Act. 
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Now  the  principles  of  oonstruction  ap- 
plicable to  Buch  an  Act  as  this  have  been 
dearly  laid  down  in  the  case  of  The  Metro- 
poKian  RaUioay  v.  Sha/rpe  (2).  This  was 
originally  a  decision  of  Mr.  Justice  Manisty, 
which  was  affirmed  by  the  Court  of  Appeal, 
and  again  affinned  in  the  House  of  Lords. 
The  point  there  was,  whether  the  34th 
■ectian,  with  r^(ard  to  the  costs  of  the 
arbitration^  appUed  or  not  under  these 
ciicamstanoes.  There  was  a  special  mode 
of  arbitration,  for  the  purpose  of  ascertain- 
ing certain  compensation  to  be  paid,  pro- 
Tided  by  the  special  Act,  and  the  language 
of  the  34th  section  did  not  fit  in  precisely 
with  the  wording  of  the  special  Act.  All 
the  Courts  held  that  the  34th  section 
must  be  read  with  such  necessary  modifica- 
tions as  made  it  applicable  to  the  costs  of 
the  arbitration  specially  provided  for  by 
the  roedal  Act ;  and  Lord  Selbome,  in  his 
BpeoNi  addressing  the  House  of  Lords,  at 
page  432  (2),  said :  '<  Now,  my  Iiords,  let  us 
consider  what  would  ha^^n  if  you  did  not 
apply  those  clauses.  If  you  did  not  apply 
toe  34th  section,  there  would  be  in  this 
case  an  unexplained  departure  from  the 
universal  principle,  founded  not  upon  any 
arbitrary  policy,  but  upon  natural  reason 
and  justice,  according  to  which  the  Legisla- 
ture has  been  accustomed  in  Acts  belong- 
ing to  the  class  of  which  this  is  one  to 
provide,  that  if  compulsory  powers  are 
ezerciaed  against  the  owners  of  property 
for  0ome  object  considered  to  be  of  sufficient 
importance  to  justify  it,  the  costs  either 
shall  necessarily  be,  or  at  least  in  the 
judgment  and  discretion  of  some  autho- 
riij  trusted  by  the  Legislature  niay  be, 
paid  80  as  to  indemnify  the  person  against 
whom  those  compulsory  powers  are  exer- 
cised.^ And  a  little  lower  down,  at  page 
*4339  he  says,  ''  Of  course  there  can  be  no 
question  that  if  the  Legislature  had  not 
pfovided  for  costs  in  such  a  case  a  Court 
of  Justice  could  not  do  so ;  but  in  constru- 
ing Acts  of  Parliament  of  this  kind,  and 
adjusting  the  general  provisions  of  the 
general  Act  to  the  particular  provisions  of 
the  qiedal  Act,  considerations  of  reason 
and  justice,  and  the  universal  analogy  of 
such  provisions  in  similar  Acts  of  Parlia- 

(S)  60  Law  J.  Rep.  Q.B.  14 ;   Law  Rep.  n 
App.CM.425. 


311 


App. 

ment,  are  proper  to  be  borne  in  mind,  and 
ought  to  have  much  weight  and  force." 

I  stay  for  one  moment  to  apply  those 
observations  to  the  16th  section  of  the 
Lands  Clauses  Act.  The  substance  of  that 
section  is  to  require  in  a  case  such  as  the 
present,  that  before  it  shall  bo  lawful  to 
put  in  force  any  powers  of  the  Act  or  the 
special  Act,  or  any  Act  incorpoi-ated  there, 
with  in  relation  to  the  compulsory  taking 
of  land  for  the  purpose  of  the  undertaking, 
the  whole  of  the  capital  is  to  be  subscribed. 
That  appears  to  me  to  be  a  general  principle 
of  legislation  with  regard  to  this  subject. 
Parliament  investigates  the  nature  of  the 
proposed  undertaking,  and  decides  that  it 
is  a  matter  of  public  utility,  and  therefore 
confers  on  the  promoters  of  the  undertak- 
ing a  power  to  take  lands  compulsorily; 
but  this  provision  is  intended  to  secure 
the  landowner  and  the  owner  of  property 
which  is  sought  to  be  taken  compulsorily. 
Parliament  investigates  the  nature  of  the 
undertaking  with  a  view  to  ascertain 
whether  the  capital  is  or  is  not  sufficient 
for  the  purpose  of  purchasing  property  and 
executing  the  works,  and  having  decided 
that  in  the  affirmative  it  permits  the  under- 
takers to  put  in  force  the  compulsory 
powers  which  it  confers  upon  them.  The 
owner  of  the  property  is  thus  protected  in 
two  ways : — first,  there  is  a  fund  provided 
for  the  payment  of  the  compensation  to 
him  for  his  property  which  may  be  so 
taken ;  and,  secondly,  he  is  not  compelled 
to  part  with  his  land  or  his  property  until 
there  has  been  subscribed  a  capital  sufficient 
for  executing  the  whole  of  the  undertak- 
ing— otherwise  his  land  might  be  taken 
when  only  a  portion  of  the  work  could  be 
executed.  I  say  that  appears  to  me  to  be 
a  fair  explanation  of  the  general  principle 
embodied  in  this  16th  clause. 

Now  applying  the  principle  which  I 
have  thus  shortly  stated  to  the  particular 
enactment  before  me,  I  have  no  hesitation 
in  saying  that  I  must  read  the  term 
'^ands  "  in  the  16th  section  so  as  to  make 
it  applicable  to  the  case  before  me.  The 
defendant  company  have  the  right  of  tak- 
ing an  easement  or  a  light  to  use  the  Great 
Western  Company's  lands  in  perpetuity, 
and  it  seems  to  me,  on  the  proper  construc- 
tion of  the  Act  of  Parliament  before  me, 
or  the  Acts  of  Parliament,  I  ought  to 
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arrive  at  the  conclusion,  which  I  do,  tliat 
the  16th  section  applio8. 

The  defendant,  whoso  counsel  argued 
the  case  mast  strenuously,  found  them-  . 
selves  under  the  necessity  of  pushing  their 
arguments  to  this  extreme.  They  said 
that  the  18th  section  of  the  genoml.  Act, 
which  contains  provisions  as  to  the  service 
of  the  notice  to  ti'eat,  did  not  apply  for  the 
same  reason  hecause  the  terms  i\ro  not 
here.  They  themselves  have  served  a 
notice  to  treat  in  the  regular  form,  with 
only  the  slight  modification  which  was 
necessary  beaiuse  they  were  taking  an 
easement,  as  it  is  tei*med,  or  a  right  of 
perpetually  using,  instead  of  taking,  the 
lands  themselves.  This,  it  was  said,  was 
unnecessary,  and,  in  effect,  that  it  Wi\a  a 
mistake  on  the  part  of  the  defendiints. 
When  they  served  the  notict>  to  ti'o:it  it  is 
clear  they  thought  the  18th  section  diil 
apply,  and  it  is  sjitisfactory  to  a  Judge  to 
know  tbit  the  construction  which  he 
adopts  is  the  one  which  the  parties  them- 
selves have  adopted.  Of  course  they  are 
entitled  to  sjiy  when  they  come  into  Court 
that  there  has  heen  a  mistiiko  from  begin- 
ning to  end.  The  reason  up(m  which  they 
found  their  proposition  that  the  18th 
section  does  not  apply  was  this  :  They  stiy 
the  easement,  or  right  to  perpetual  ease- 
ment, is  itself  defined  by  the  Act.  They 
are  wrong  in  that  proiK>sition,  l^ecause  I 
have  already  read  a  portion  of  the  sjjecial 
Act  which  shews  that  there  were  certain 
times  within  which  they  might  ti\ke  the 
eiisement  in  question  ;  it  was  necessary,  in 
my  opinion,  on  a  true  construction  of  these 
Acts,  tliat  they  should  serve,  as  they  did 
serve,  a  notice  to  ti'eat. 

Their  argument  of  course  is  pushed 
further  to  this  exti-ome.  They  say  that 
the  provisions  of  the  Lanils  Clauses  Act, 
with  relation  to  the  jiscertainment  of  the 
compensation  or  purchase- money  to  Ix) 
pidd  either  by  arbitration  or  by  a  jury, 
also  do  not  apply.  They  found  this  argu- 
ment upon  some  words  to  be  found  in  the 
9th  sub-section  of  the  8th  section.  I  do 
not  propose  to  read  that  through,  but  I 
state  my  opinion,  so  far  as  it  is  necesstiry 
for  this  judgment,  that  the  9th  sub- section 
only  applies  to  the  special  matters  which 
have  been  mentioned  in  the  earlier  part  of 
the  8th  section  itself.     The  compensation 
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or  purchase-money  is  not  one  of  the  matten 
wliich  is  treated  specially  in  that  8th 
section,  and  I  entertain  no  doubt,  on  the 
true  coiLstruction  of  this  Act,  that  the 
defendiint  company  and  the  plamtiff  com- 
pany are  both  entitled  to  say  that  the 
provisions  in  the  Lands  Clauses  Act  with 
reference  to  the  ascertainment  of  the  com- 
IK3nsation  or  piut;haso-money,  and  the 
manner  in  which  it  is  to  be  ascertained, 
apply. 

Agiiin,  the  defendants  have  hitherto 
adopted  this  construction  because  thej 
have  obtained  the  appointment  of  a  siir> 
veyor  by  the  Board  of  Trade  under  the 
8r)th  section  as  amended  by  the  hiter  Acts, 
and  the  bond,  which  they  have  given  as 
they  have  fnimed  it,  is  that  "  if  the  de- 
fendant com|)any  shall  pay  or  cause  to  be 
{)aid  to  the  Great  Western  Company,  or 
(leiK)sit  in  the  Rink  of  England  for  the 
Ix^nefit  of  the  parties  interested  in  the  aud 
Linds,  as  the  case  may  require,  under  the 
provisions  of  the  Lands  Clauses  Act,  1845, 
all  such  purchase-money  and  compensatiasi 
as  may  in  the  manner  in  the  said  last- 
mentioned  Act  provided  be  paid,  Ac." 
Again,  they  have  treated  it  on  this  point 
as  if  the  purchase-money  and  compensa- 
tion were  to  be  ascertained  under  the  lands 
Clauses  Act. 

There  was  an  argument  addressed  to  me 
also  wit) I  i*eference  to  the  85th  section,  and 
it  was  said,  as  a  general  proposition,  that 
the  85  th  section  applied  to  the  taking  of 
an  easement.  Now  tJiis  proposition,  as  a 
geneml  one,  cannot  be  maintained,  for  the 
reasons  I  have  stated — namely,  that  the 
Lands  Clauses  Consolidation  Act,  when 
incorporated  simply  into  an  Act  authorising 
the  tiiking  of  lands,  does  not  authorise  the 
purchasing  of  an  easement.  I  am  satisfied 
that  the  words  in  that  section,  taken  fay 
themselves,  do  not  authorise  the  entering 
for  the  taking  of  an  easement.  The  words 
ai'e  appi-opriate  to  the  taking  of  existing 
interests.  The  word  *  *  interest "  occurs,  and 
the  wonl  "  convey "  occurs,  and  so  forth, 
and  they  aiH?  not  appropriate  to  the  taking 
of  an  easement  to  be  created  tie  nowo 
out  of  land.  Again,  of  course,  the  defen- 
dants found  themselves  bound  to  say  that 
the  provisions  of  the  Act  as  to  conveyance, 
the  costs  of  conveyance  and  the  like,  had 
no  application.     They  are  compelled  to  say 
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tliaty  because  the  term    throughout  the 
Lands  ClauseB  Act  by  itself  is  '^  land."    • 

There  is  one  other  argument  on  the  part 
of  the  defendants  which  it  is  right  I  should 
notioe.     It  is  founded  on  the  28th  section 
of  the  special  Act  [reads  it.]     It  is  said 
that  that  shews  that  the  words  towards  the 
dose  of  the  28th  section  were  necessary  in 
order  to  arrive  at  such  a  conclusion  as  I 
hmve  arrived  at,  and  that  the  insertion  of 
those  words  in  the  said  clause  shews  that 
X  ought  not  to  make  the  modification  in  the 
16th  section,  which  I  considered  to  be  the 
light  one,  because  an  express  provision  is 
here  contained.     This  is  only  an  enabling 
section,  and  the  term  at  the  commencement 
of  it  is  ''  persons."    Now  I  agree  that  the 
Great  Western  Company  were,  under  the 
8th  sub-section  of  section  8,  bound  to  sell 
or  grant  the  easement  in  question,  and  of 
course,  therefore,  they  were  authorised  so 
to  do ;  but  I  see  no  objection  to  this  propo- 
sitioa.     The  28th  section  is  an  empowering 
section,  and  I  see  no  reason  why  the  28th 
section  should  not   apply  to   the   Great 
Western  Company  as  well  as  to  any  other 
of  the  incapacitated  owners,  because  the 
term  at  the  commencement  of  the  section 
is  ''persons,"  and  according  to  the  well- 
known  decision  in  the  House  of  Lords  in 
the  case  of  the  Pharmaceutical   Society, 
**  *  persons '  includes  corporations,  except 
where  the  other  provisions  of  the  Act  shew 
that '  persons '  must  be  read  in  the  sense 
of  a  natural  person  **  (3).    The  7th  section 
of  the  Lands  Clauses  Act,  which  contains 
a  power  to  persons  under  disability  to  enter 
into  contracts,  includes  corporations.     It 
suoms  to  me,  therefore,  that  I  should  read 
the  term  ''  persons  "  here  as  including  cor- 
porations.    The  result  is  that  this  would 
be  an  additional  clause  shewing  the  general 
intention  of  the  Legislature  conferring  a 
power  which  had  already  been  conferred 
so  far  as  the  Great  Western  Company  is 
concerned,  but  containing  a  power  which, 
in  express  terms,  says  that  the  provisions 
of  tl^  Lands  Clauses  Act,  so  far  as  the 
same  are  applicable,  are  to  apply  to  such 
grants  of  sudi  easements  as  are  mentioned 
in  the  section.    So  far  from  the  28th  section 

(8)  The  Pkarmaeeutical  Society  v.  The  Ixtn- 
diom  mmd  Prcrineial  Supply  AMSociation,  Limited, 
49  Law  J.  Bep.  Q.B.  (U.L.)  736 ;  Law  Rep.  5 
App.  Gas.  867. 
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affording  any  ground  of  defence  to  the 
defendants,  it  seems  to  me,  on  the  contrary, 
to  strengthen  the  case  of  the  plaintifis. 

For  this  reason,  I  think  that  the  plaintiff 
company  are  right,  and  that  they  are  en- 
title to  the  injunction  which  is  asked. 

From  this  decision  the  defendant  com- 
pany appealed. 

Pope,  Q,C,,  and  Ince,  Q.C,  (Upjohn  with 
them),'  for  the  appellants. — Although  sec- 
tion 16  of  the  Lands  Clauses  Act,  being 
unrepealed,  is  still,  of  course,  law,  it  is 
virtually  ignored  in  Parliamentary  com- 
mittees, other  remedies  being  always  pro- 
vided for  landowners;  and  the  Great 
Western  Company  are  only  entitled  to 
the  most  strict  technical  construction  of 
the  section.  A  railway  company  are  not 
landowners  in  the  ordinary  signification  of 
the  word,  but  only  for  the  purposes  of  the 
undertaking,  and  are  not  entitled  to  so 
much  consideration  as  the  ordinary  land- 
owner. What  we  are  doing  cannot  be  a 
taking  of  land  within  the  section,  and  the 
section  is  expressly  limited  to  lands ;  it  is 
taking  an  easement — a  new  statutory  ease- 
ment. Land  has  been  decided  not  to  in- 
clude an  easement  created  de  novo — Phvchin 
V.  The  London  and  BldckwaU  Railway 
Company  {\);  and  then  it  is  not  a  com- 
pulsory taking  of  land  (even  if  easement 
did  include  land),  because  we  are  acting 
under  an  agreement  contained  in  our 
special  Act. 

There  has  been  no  extension  given  by 
the  special  Act  to  the  interpretation  of 
"  lands,"  and  the  incorporation  of  the  Lands 
Clauses  Act  into  the  special  Act  is  only 
the  ordinaiy  incorporation.  Section  8  of 
the  special  Act  is  such  a  variation  of  the 
provisions  of  the  Lands  Clauses  Act  as  to 
exclude  section  16. 

Homer,  Q.C,  (Writjht  with  him),  for  the 
Great  Western  Railway  Company. — The 
defendants  have  served  the  plaintifis  with 
a  notioe  to  treat,  modified  so  as  to  be 
adapted  to  the  special  circumstances — a 
notioe  to  treat  under  section  18  of  the 
Lands  Clauses  Act ;  and  next  put  in  force 
against  the  plaintiffs  section  85,  and  seek 
to  take  possession  before  the  compensation 
is  settled. 

The  intention  of  section  16  was  to  give 
landowners  a  guarantee  before  the  com* 
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pulsory  powers  of  a  purchase  are  put 
in  force  against  them,  and  the  provision 
is  not  limited  to  powers  of  the  Lands 
Clauses  Act  or  special  Act  in  relation  to 
the  compulsory  taking  of  land  for  the  pur- 
poses of  their  undertaking. 

For  the  interpretation  of  the  Lands 
Clauses  Act  when  incorporated  with  the 
special  Act,  see  The  Metropolitan  District 
Railway  Company  v.  Sharpe  (2),  where  the 
Court  held  that  the  provisions  as  to  costs 
contained  in  the  Lands  Clauses  Act,  which 
was  incon)orated  by  the  company's  special 
Act,  applied  to  a  form  of  proceeding  in  the 
arbitration  created  by  the  special  Act,  in 
substitution  for  that  under  the  Lands 
Clauses  Act— the  special  provision  not  re- 
pealing the  general  provision  of  the  Lands 
Clauses  Act.  In  most  cases,  '^  lands ''  may 
not  include  easements,  but  the  word  may 
have  an  extended  sense  when  it  appears 
on  the  si)ecial  Act  that  the  company  are 
empowered  compulnoiily  to  puix'hase  an 
easement.  In  a  com|)osito  Act,  formed 
of  the  special  and  incoqx^i'ated  Acts,  the 
general  Act — that  is,  the  Lands  Clauses 
Act — must  be  i-ead  in  it.  There  is  no 
reference  to  assessing  compensation  in  sub- 
se(!tion  8  of  section  8.  The  9th  sub-section 
is  not  intended  to  oust  the  pro\dKions  of 
the  Lands  Clauses  Act,  which  ai*e  in- 
corponitod,  as  to  compensation,  or  to 
deprive  the  plaintifls  of  their  ordinaiy 
rights  under  the  general  law ;  and  the 
provisions  as  to  costs,  of  which  there  are 
none  in  this  section,  must  be  looked  for 
in  the  Lands  Clauses  Act,  In  IIUl  v.  Tlie 
Midland  Railway  Company  (4),  Fry,  J., 
held  that  an  '*  casement  of  making  a  tunnel 
under  land  given  by  the  special  Act  was 
an  horeditAment " — the  ground  of  his  de- 
cision being  that  when  the  special  Act 
gives  power  to  take  an  eii semen t,  such 
easement  becomes  an  hereditament  with- 
in the  meaning  of  tlie  84th  and  85th  sec- 
tions. 

Incts,  QJJ.y  in  i-cply. — The  cfuso  of  The 
Metropolitan  Diatrict  Rallioffy  Coinjmny 
v.  Hharjye  (2)  is  no  autliority  against  the 
appellants.  It  is  evident  that,  through 
some  slip,  the  costs  of  the  arbitration  under 
the  special  Act  were  not  provided  for  l>y 
that  Act.     The  House  of  Lonls  thought 

(4)  51  Law  J.  Rop.  Cli.inc.  771 ;  I^w  Kcp.  21 
Ch.  D.  143. 


tibat  it  was  not  intended  to  repeal  the  pro- 
visions of  the  Lands  Clauses  Act  as  to  oosiii 
and  make  the  landowner  lose  them,  and 
held  that  the  two  sections  must  be  read 
together.  This  is  not  a  compulsory  teiking 
witliin  the  Act.  It  is  a  bai^gain  and  pur- 
chase of  a  right  by  virtue  of  a  statutoiy 
agreement.  There  is  no  need  to  call  into 
requisition  the  clauses  of  the  genenJ  Act ; 
we  have  eveiy  power  conferred  by  sectioii 
8,  and  we  were  not  really  bound  to  pro* 
ceed  under  the  84th  section  of  the  I^ods 
Clauses  Act. 

Sub-section  9  provides  all  machinery  fer 
settling  any  dispute.  A  question  may  arise 
between  the  companies  as  to  the  price  to 
be  paid  for  the  easement,  and  then  that 
will  be  a  dispute  within  the  meaning  of  the 
clause.  There  is  no  need  to  give  **  lands* 
any  extended  meaning. 

Jessel,  M.R. — ^I  am  afraid,  as  not  on- 
frequently  happens  with  these  Acts  of 
Parliament,  that  there  is  a  di£brenoe  of 
opinion  in  this  Court  as  to  the  proper  con- 
struction of  them. 

In  the  present  case  the  question  before 
us  is  really  one  of  great  simplicity,  and 
depends  upon  the  construction  of  tiis 
Lands  Clauses  Act  and  the  special  Act  of 
Parliament.  The  real  question  is,  whether 
what,  in  my  opinion,  amounts  merely  in 
substance  to  running  powers,  with  an 
obligation  to  construct  the  arofaway  or 
bridge  and  tunnel  over  which  the  running 
powers  are  to  be  exercised,  is  a  taking  of 
land  within  the  terms  of  the  Lands  Clausei 
Act  by  compulsion,  or,  in  other  words,  a 
compulsory  taking  of  lands  so  as  to  make 
the  16th  section  of  the  Lands  ClaaaeB  Act 
apply. 

First  of  all,  we  must  not  forget  that  the 
Lands  Clauses  Act  has  a  definition  extend- 
ing the  oi-dinary  meaning  of  the  word 
'*  lands."  That  such  a  privilege  as  T  have 
mentioned — I  say  privilege  advisedly,  not 
uiisement — that  such  a  privilege,  or  right 
of  i-unning  ti-ains  over  land,  is  not  land  is 
quite  clear. 

The  next  question  is,  is  it  witliin  the 
meaning  of  the  words  of  the  3rd  sectirai  of 
the  Lands  Clauses  Act,  which  says,  **  The 
woixl  *  lands '  shall  extend  to  messoagesi 
lauds,  tenements  and  hereditaments  of  any 
tenure  "  ?    In  the  absence  of  decision  there 
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might  have  beenaquestionwhetherthe  word 
'^  hereditamentR  "  would  not  be  sufficient. 
It  is  not  a  tenement;  I  do  not  conceive 
that  any  kind  of  running  power  could  be  the 
sabject  of  tenure.  But  the  word ''  heredita- 
ment "  might  be  held  to  apply  to  it.  But 
when  we  consider  the  meaning  of  the  statute 
as  well  as  decisions^  I  think  no  one  can 
doubt  that  the  decisions  are  right,  and  that 
it  was  never  intended  to  compel  a  land- 
owner to  carve  a  new  easement  out  of  his 
land  and  sell  it  to  the  railway  company 
against  his  will.  That  is  the  effect  of  the 
decisions,  and,  as  I  said  before,  I  entirely 
concur  in  them.  The  result,  therefore,  is 
that  the  ordinary  meaning  of  the  word 
<< lands"  in  the  Act  of  Parliament  does 
not  include  any  incorporeal  easements 
except  such  as  were  actually  attached  to 
the  "lands"  which  are  the  subject  of 
purchase. 

The  16th  section  says  this  :  ''  And  with 
Fespeet  to  the  purchase  and  taking  of  the 
lands  otherwise  than  by  agreement  be  it 
enacted  as  follows : "  I  will  not  read  the 
section,  except  the  last  words  of  it,  which 
say  you  must  subscribe  the  whole  of  the 
capital  "before  it  shall  be  lawful  to  put  in 
force  any  of  the  powers  of  this  or  the  special 
Act^  or  any  Act  incorporated  therewith, 
in  relation  to  the  compulsory  taking  of 
land  for  the  purposes  of  the  undertaking." 
n&at  is  what  is  forbidden.  In  the  present 
case,  I  have  no  doubt  that  the  capital  is 
not  sabsoribed.  I  purposely  refrain  from 
saying  anything  about  the  practice  of 
Parliament,  or  the  practice  of  some  great 
railway  companies,  because  I  think  it  is  our 
duty  to  decide  simply  according  to  the  law, 
without  having  any  regard  either  to  the 
motives  of  the  parties,  or  any  attempt  on 
their  part  to  take  advantage  of  any  acci- 
dental slip  or  mistake  on  the  part  of  the 
other  side.  We  have  nothing  to  do  with 
that.  We  have  only  to  decide  it  upon  the 
merits. 

Now  that  being  so,  what  is  the  taking 
of  land  for  the  purposes  of  the  undertaking  1 
If  the  taking  of  land  means  the  taking  of 
land  under  this  Act,  it  is  clear  it  does  not 
inelude  such  a  right  as  I  have  mentioned, 
and  opon  that  point  I  do  not  think  there  is 
any  cuffnenCe  of  opinion.  This  Act  may 
he  incorporated  wil^  the  special  Act ;  and 
the  real  (question  is  tiiis — when  it  is  in- 
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corporated  into  the  special  Act  which 
gives  the  railway  company  incorporated  by 
that  special  Act  a  power  of  taking  a  right 
over  land — which  right  is  not  land — is 
this  section  to  be  extended  so  as  to  prevent 
the  company  acquiring  that  right?  In 
other  words,  whether  the  word  "lands" 
when  incorporated  into  the  special  Act  is 
to  have  a  larger  meaning  given  to  it  which 
it  has  not  in  the  original  Act ;  because  in 
the  original  Act  there  was  no  authority  to 
take  the  easement  rights,  whereas  now 
there  is  an  authority,  and  the  word  here- 
ditaments may  be  taken  to  be  included. 
That  is  the  question. 

In .  trying  that  question,  we  must  first 
see  what  the  incorporation  means.  As  I 
read  the  incorporation  clause,  it  is  equiva- 
lent to  writing  the  incorporated  provisions 
over  again  in  the  special  Act.  The  enact- 
ing part  of  the  Lands  Clauses  Act  says 
this  ;  "  This  Act  shall  apply  to  every  un- 
dertaking authorised  by  any  Act  which 
shall  hereafter  be  passed,  and  which  shall 
authorise  the  purchase  or  taking  of  lands 
for  such  undertaking,  and  this  Act  shall 
be  incorporated  with  such  Act ;  and  all  the 
clauses  and  provisions  of  this  Act,  save 
so  far  as  they  shall  be  expressly  varied  ur 
excepted  by  any  such  Act,  shall  apply  to 
the  undertaking  authorised  thereby  so  far 
as  the  same  shall  be  applicable  to  such 
undertaking  " — and  that  is  all — ''and  shall 
be  construed  together  therewith  as  form- 
ing one  Act."  Now  in  the  special  Act  we 
have  something  in  addition  to  that,  and 
something  which  to  my  mind  is  very  im- 
portant. 

The  2nd  section  of  that  Act  incorporates 
the  Lands  Clauses  Act  with  the  subsequent 
Acts  altogether,  except  where  expressly 
varied  by  this  Act — that  is  to  say,  they 
are  incorporated  with  and  form  part 
of  the  special  Act.  Section  3  says  this  : 
[reads  the  section.]  The  result,  therefore, 
IS  that  by  writing  in  the  Lands  Clauses 
Act  you  have  all  the  definitions  of  the 
Lands  Clauses  Act  put  in,  and  the  same 
sense  is  to  be  attributed  to  the  words  that 
they  bear  in  the  Lands  Clauses  Act  itself, 
unless  you  find  something  repugnant  to 
their  doing  so. 

Then  we  come  to  what  is  really  the 
substance  of  the  whole  matter.  We  first 
of  all  have  section  5  :  "  Subject  to  the  pro- 
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visions  of  this  Act  the  company  may  take 
certain  lands" — I  do  not  read  the  i^est 
because  the  clause  being  preceded  by  the 
words  "  Subject  to  the  provisions  of  this 
Act/'  and  there  being,  as  I  shall  shew, 
negative  words,  the  argument  which  said 
that  had  it  not  1)een  for  the  subsequent 
sections  this  section  of  the  Act  would 
enable  the  company  to  take  the  land, 
altogether  fails,  because  the  section  of  the 
Act  says, ''  subject  to  the  provisions  of  this 
Act,"  you  shall  not  take  it.  This  section 
does  not,  having  r^ard  to  the  subsequent 
sections,  empower  the  Sw^indon  Company 
to  take  any  lands  of  the  Great  Western 
Railway.  Then  comes  section  8,  which  is 
the  section  for  the  protection  of  the  Great 
Western  Railway,  and  the  result  of  sub- 
section 1,  is  this — ^that  the  Swindon 
Company  is  not  to  interfere  with  the  lands 
at  all,  they  are  not  to  take  them  at  all, 
and  they  are  only  to  enter  and  construct 
works  of  a  given  class. 

Sub-sections  2  and  3  are  immateriaL 
Sub-section  4  is  important  [reads  it].  I 
ought  to  mention  that  the  Swindon 
Company  is  to  cross  the  Great  Western 
line  twice — once  by  an  archway,  and  the 
other  time  by  a  tunnel ;  in  the  one  case 
tunnelling  under  the  Great  Western,  and 
in  the  other  throwing  an  archway  across 
it. 

Now  those  things,  ''  and  any  extension 
thereof  constructed  by  the  company,  and 
the  incidental  works  connected  therewith  " 
— one  of  which  is  the  tunnel — "  for  cany- 
ing  railway  No.  1  under  the  main  line," 
&c.  [reads  the  clause  to  end.] 

The  result  of  that,  therefoi'e,  is  that  the 
Great  Western  retain  their  property  in 
the  land,  and  acquire  property  in  the  works 
which  are  placed  on  these  lands,  making  the 
whole  thing  part  of  the  main  line  of  the 
Great  Western  Railway  Company.  They 
never  part  with  any  property  whatever. 
Now  we  come  to  the  8th  sub-section ;  the 
others  I  do  not  consider  material  to 
mention  [reads  the  8th  sub-section.]  In 
other  words,  the  Swindon  Company  is  to 
purchase  and  take  a  right  of  user  equivalent 
to  what  are  commonly  called  running 
powers ;  because  the  right  of  user  is  only 
for  the  purpose  for  whi(£  they  might  take 
the  land.  It  comes  to  this — that  the 
company  has  a  right  to  buy,  and  the  Great 
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Western  Railway  Company  are  oompeiUfld 
to  sell,  the  right  of  permanently  osiDg  tiie 
Great  Western  Railway  Company's  nQ- 
way  by  means  of  running  trains  over  it 
If  the  Act  had  said,  in  so  many  words, 
they  may  puixdiaae  and  the  Great  Westen^ 
Railway     Company    may    give    rumung 
powers  over  the  railway,  it  would  exactfy 
have  expressed  the  meaning:    it  redly 
being  that  the   Great  Western  Baflway 
Company  give  the  power  of  running  over 
it,  the  use  of  it  being  given  to  the  Swiadoa 
Company.     That,  in  my  view,  is  the  e&ot 
of  the  sub-section.     Wliat  the  l^gal  eAct 
may  be  of  selling  such  running  powen^  or 
the  use  of  the  railway  for  this  purpose,  I  will 
consider  in  a  moment.  The  9th  snb-flsetioii 
is,  to  my  mind,  very  important  [reads  it]. 
It  was  said  this  is  an  attempt — ^I  do  nA 
think  it  is  material,  although  it  was  relied 
on — to  take  away  certain  rights.     In  my 
opinion  there  is  an  express  enactment^  and 
the  9th  sub-section,  as  I  nnderstand  it^ 
relates  to  any  of  the  foregoing  matten. 
The  words  are,  "  if  any  dispute  shall  arise 
&s  to  the  matters  aforesaid.      Sorely  when 
one  company  is  authorised  to  buy  and  the 
other  company  to  seU,  and  there  is  a 
dispute  as  to  the  price,  that  is  one  of  the 
matters  aforesaid.     It  is  perfectly  plain 
that  this  sub-section  covers  any  mspatei 
which  by  any  possibility  can  arise  reipedr 
ing  the  matters  mentioned,  and  whatever 
you  want  to  have  done  you  can  have  done 
by  arbitration.     Let  us  consider  what  sort 
of  thing  it  is.     The  Swindon  Companyare 
to  be  at  the  expense  of  making  the  linB^ 
and  what  they  are  to  have  is  the  right  of 
running  trains  over  it.     Is  that  the  sort 
of   thing  that    either  of  the  compania 
thought  or  ever  dreamt  of  sending  to  i 
jury  ]     I  should  say  certainly  not.    TU> 
clause,  I  think,  carries  out  what  in  my 
opinion  both  parties  meant,  and  when  tb0 
counsel' for  the  Great  Western  Compaay 
talk  of  that  company  not  having  the  ri^^ 
reserved  to  them  of  going  before  a  J^l 
my  opinion  is  that  the  company  never  b*^ 
or  dreamt  that  it  had  any  such  right,    tb^ 
whole  thing  was  to  be  referred  to  arbit^*^ 
tion,  which  is  not  only  as  good  but  a  f^ 
better  method  of  deciding  these  questic?^^ 
than  by  sending  them  bdbre  a . joiy. 
seems  to  me  tJ^t  the  whole  matter 
complete — ^that  eveiy  thing  that  is 
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to  be  determined  by  arbitration,  can  be 
determined  by  arbitration,  and  there  is  no 
need  of  the  powers  of  the  Lands  Clauses 
Act  or  any  otiier  Act  for  deciding  questions 
between  the  Swindon  Company  and  the 
Great  Western  Company  with  respect  to 
the  mode  and  manner  in  which  the  Swindon 
Company  shall  cross  the  Great  Western 
Railway  Company's  main  line  either  over 
or  under  it. 

There  is  only  one  other  section  which 
was  referred  to  which  is  of  importance — 
the  24th  section,  although  referred  to,  I 
think  has  no  bearing  on  the  matter — I 
mean  the  28th,  because  it  was  said  that 
there  was  no  limit.  There  is  a  limit  by 
the  24th  section  which  would  put  an  end 
toeverythingif  it  werenot  completed  within 
a  certain  time  [reads  section  28].  In  the 
first  place  that  section  does  not  apply  to 
the  railway  company.  They  are  not 
persons  who  may,  if  they  think  fit,  grant 
the  easement.  In  the  next  place  it  only 
applies  to  people ,  who  have  the  power  of 
granting  an  easement,  who,  I  suppose,  as  a 
general  rule,  are  the  fee-simple  owners;  and 
in  the  next  place,  so  far  as  it  affords  any 
argument  at  all,  it  affords  a  weak  argument 
against  the  plaintiffs,  which  is  this — ^that 
if  the  word  **  lands  "  in  the  Lands  Clauses 
Act  would  without  any  extension  have 
iqiplied  to  easements,  a  provision  that  the 
provisions  of  the  Lands  Clauses  Act  with 
reelect  to  land  shall  extend  and  apply  to 
the  acquisition'  of  easements  is  not  wanted. 
That  finishes  all  I  have  to  say  as  to  the 
**  sections  of  the  special ''  Act. 

What  is  the  subject-matter  1  First  of  all, 

ii  this  within  section  1 6  of  the  Lands  Clauses 

Act)  In  my  opinion  it  is  not.  The  Swindon 

company  are  not  oompulsorily  taking  land. 

What  is  the  compulsory   taking  of  land 

refened  to  in  that  section  ?    Does  it  mean 

to  refer  to  that  which  goes  before  1     It  is 

not  necessaiy  for  the  purposes  of  this  case 

to  decide  that  question  —but,  in  my  opinion, 

it'dotB  mean  to  refer  to  what  has  gone 

he^ott — ^the  compulsory  taking  of  land,  of 

rliich  the  Act  had  been  speaking.     The 

^ond  need  is  "  the."    It  is  not  because 

«a<i  may  be  taken  compulsorily  in  some 

way,  e.g,  as  by  a  power  to  take  it 

nnder  a  private  Act  of  Parlia- 

aad    not   under  the  incorporated 

ClaoseB  Act  at  all.    I  do  not  think 


the  section  would  apply  to  that  case.  I 
think  that  this  section  limits  the  right  to 
take  land  compulsorily  conferred  by  the 
preceding  sections.  Whether  that  is  so  it 
is  not  necessary  to  decide,  because,  in  my 
opinion,  this  is  not  a  compulsory  taking  of 
land  at  all.  The  Swindon  Company  is 
prohibited  from  taking  the  land.  The 
property  never  goes  out  of  the  Great 
Western  Railway  Company.  All  that  the 
Swindon  Company  do  is  to  enter  upon  the 
land  for  the  purpose  of  constructing  the 
works,  and  all  that  they  ever  acquire  from 
the  Gi-eat  Western  Company  is  a  right  of 
running  their  trains  over  it. 

Is  that  grant  of  a  right — whether  you 
call  it  an  easement,  or  a  right  of  limited 
user  of  the  lands  as  an  hereditament,  because 
the  right  of  running  trains  over  is  some 
kind  of  user — is  that  a  compulsory  taking 
of  land  ?  I  think  it  is  not.  I  think  it  is 
quite  a  different  thing,  and  the  reasons  for 
applying  the  Act  of  Parliament  appear  to 
me  not  to  bear  at  all  upon  this  question. 
It  is  intended  to  secure  an  ordinary  land- 
owner from  having  his  lands  taken  from 
him  when  there  is  no  possibility  of  the 
railway  being  completed.  Now  the  Great 
Western  Rtiilway  do  not  want  that  security. 
Any  dispute  that  they  raise  can  be  referred 
to  arbitration,  and  they  can  obtain  an 
arbitrator's  decision  upon  it.  If  they  say 
the  Swindon  Company  had  not  capital 
enough,  and  cannot  make  their  line  at  all, 
and  the  enterprise  ls  wholly  abortive,  I 
suppose  they  could  raise  the  dispute,  and 
refer  it  to  the  arbitrator.  They  do  not 
require  the  protection  of  section  16,  for 
they  have  another,  namely,  a  very  formid- 
able series  of  clauses  giving  them  a  great 
deal.  Therefore,  whether  I  look  at  the 
words,  or  at  the  meaning  of  this  section  16, 
it  appears  to  me  that  it  does  not  apply — 
that  this  is  not  a  taking  of  lands  at  all,  and  if 
it  is,  according  to  the  fiiii*  view  of  the  Act 
of  Parliament,  intended  to  give  cover  to  the 
Great  Western  Kailway  Company,  they 
have  ample  protection  given  another  way 
I  think  the  Great  Western  Kailway 
Company  are  not  entitled  to  ask  us  to 
extend  the  meaning  of  the  words — not 
forgetting  the  3rd  section  of  the  special 
Act — and  to  say  that  the  person  or  body 
simply  taking  the .  grant  of  this  peculiar 
right--I  do  not  choose  to  call  it  an  ease- 
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ment,  for  it  is  not  really  one — is  a  person 
or  body  taking  land  within  the  meaning  of 
section  16. 

With  regard  to  section  84  of  the  Lands 
Clauses  Act,  my  present  opinion  is — it  is 
not  necessary  to  decide  it — that  the  con- 
struction of  tliat  and  the  85th  section  does 
not  affect  the  question  which  we  have  to 
decide.  The  Swindon  company  have  given 
the  bond,  and  have  not  asked  to  withdraw  it. 
I  need  not  express  an  opinion  whether  it 
was  necessary  to  give  the  bond.  They 
have  given  it,  and  if  that  section  appKes 
they  have  complied  with  it.  But  I  do  not 
think  that  their  compliance  with  that 
section,  any  more  than  the  form  of  their 
notice,  can  bo  used  against  them  so  as  to 
help  the  contention  of  the  Gi'eat  Western 
BaUway  Company.  I  am  satisfied  that 
the  provisions  of  the  84th  section,  whether 
they  are  read  so  as  to  apply  to  this  case  or 
not,  cannot  affect  the  construction  of  the 
other  sections.  If  they  are  read  to  apply 
to  this  section,  they  would  be  read  to  apply 
to  the  Great  Western,  and  the  words 
"  permanent  aser  "  under  the  second  part  of 
the  section  would  apply  to  such  a  user  as 
this.  Therefoi-e  they  would  not  necessarily 
apply  to  the  construction  of  the  16th 
section,  which  relates  to  the  compulsory 
taking  of  land,  which  we  liave  already 
decided  in  a  previous  case  (5)  means  the 
acquiring  by  purchase — not  the  mere 
taking  possession,  that  is,  the  genenil 
meaning  of  it.  It  does  not  appear  to  me 
that  the  84th  section  throws  any  light 
upon  section  16,  and  we  have  not  to  de- 
cide  whether  the  Swindon  Company  wei-e 
or  were  not  liable  to  give  the  notice  they 
have  given. 

For  these  i*easons  I  am  of  opinion  that 
the  judgment  of  the  Court  below  cannot  bo 
supported,  and  must  therefore  be  reversed. 

Cotton,  L.  J. — The  Great  Western  Rail- 
way Company  are  asking  the  interference 
of  the  Court  to  restrain  the  Swindon 
Company  from  interfering  with  the  lands 
on  which  the  Great  Western  Railway 
is  constructed,  upon  this  gi-ound — tliat  at 
the  present  moment,  having  regard  te  the 
provisions  under  which  the  defendants  are 

(6)  Spencer  v.   The   MetTopolitan  Bmrd  of 
WorkSf  ante,  p.  249. 


[N,S. 

acting,  they  are  not  in  a  positioii  to  daim 
a  right  to  exercise  these  Parliamentuy 
powers  of  taking  this  land.  If  thej  have  no 
Parliamentaiy  power,  they  are  trespaeBen 
and  have  no  right  to  be  there.  Theqneitun 
really  turns  upon  the  16th  section  of  the 
Lands  Clauses  Act,  which  is  inoorpoEaftBd 
into  the  special  Act,and  which  is  to  become 
part  of  the  special  Act,  and  is  so  to  be  dealt 
with. 

I  shall  not  refer  to  nor  do  I  rely  on  any- 
thing that  has  been  done  by  the  defendanti 
under  the  advice  of  their  prafeamonal 
advisers,  because  we  have  to  decide  the 
Law,  and  not  to  decide  the  question  upon 
what  has  been  done  by  parties  who  pre- 
sumably are  not  so  well  competent  to 
interpret  it. 

Nor  do  I  think  myself  that  the  fiust  of 
the  plaintifis  being  a  railway .  company 
is  in  any  way  to  their  prejudice.  If  the fiftct 
were  to  be  taken  into  consideration — ^whidi 
1  do  not— it  would,  in  my  opinion,  be  pro- 
bably in  their  favour,  because  a  railway 
company  has  the  greatest  possible  interest 
in  seeing  that  its  works  are  not  intei^ 
fci*ed  with  except  by  bodies  which  are  in 
such  a  position  as  to  be  able  permanently 
to  do — tbit  which  the  Act  of  Parliament 
refei*s  to—  the  interference  works  in  ques- 
tion. However,  I  merely  look  upon  the 
railway  company  as  persons  having  land, 
asking  the  Court  to  prevent  somebodyelae 
from  interfering  with  that  land  under 
colour  of  Acte  of  Parliament  which  do  not 
apply. 

I  will  not  read  the  whole  of  the  16th 
section,  but  **  the  capital  is  to  be  subscribed 
for  before  it  is  lawful  to  put  in  force  anj 
of  the  powers  of  this  or  the  Special  Act 
for  tlie  taking  of  lands  for  the  puzposeft 
of  the  undertaking."  The  question  iB» 
whether  the  defendant  company  are  putting 
in  force  powers  in  relation  to  the  compuL— 
sory  taking  of  land  for  the  purposes  of  tk^ 
undertaking.  It  has  been  suggested  thi^' 
this  section  does  not  apply  at  all,  beoau9 
it  is  said  that  it  only  applies  to  the 
otherwise  than  by  agreement;  and  here  itL^ 
to  be  considered  that  there  was  an 
ment  between  the  two  companies  that 
land  was  to  be  taken,  that  this  Act 
Parliament  was  passed  embodying 
agi*eement  between  the  parties,  and  thal^ 
therefore  tliis  is  a  taking  by 
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my  opinion /'in  construing  this  section  we 
ought  to  take  "  land  "  inchiding  **  here- 
ditamcnt<4/'  to  include  what  is  called  an 
easement  as  an  hereditament. 

But  then  it  is  said,  that  is  not  what  the 
defendants  are  tiiking,  or  claiming  to  take. 
What  does  the  Act  of  Parliament  say  ?     I 
quite  concede  that  this  is  rather  a  special 
clause,  and  that  notwithstanding  what  is 
to  be  done,  the  land  still  remains  the  pit)- 
perty  of  the  Great  Western  Railway  Com- 
pany,  and   in  some   marvellous  way  the 
line  which  is  to  l)e  put  over  it  is  to  \)e 
considered  as  part  of  the  Great  Western 
Bail  way  ;  but  in  all  eaac^  where  the  ease- 
ment is  found,  the  land  over  which  the 
easement  is  to  take  effect  still  remains  the 
property  of  the  owner  of  the  land  subject 
to  this  light.     Hci*e  we  find  that  the  Act 
of  Parliament  says  this  :  "  that  the  defen- 
dant company  shall  not  take  and  purchase 
the  land,  but  the  company  may  purchase 
and  take,  and   the  Gi-eat  Western  Com- 
pany shall  sell  or  grant  accordingly,  an 
easement   or  right  of  using  the  same  in 
perpetuity  for  the  purpose  for  which  but 
for  this  enactment  the  company   might 
take  and   purchase  the  same."     I  cannot 
compliment  the  draughtsman,  because  he 
uses  the  word  "  same  "  there,  which  would 
probably  refer  to  the  right  in  perpetuity  to 
use  the  land,  which  is  not  very  accumte. 
But  in  this  case  Parliament  does  give  the 
right  of  purchasing  an  easement  — a  statutory 
easement — I  agree.     It  is  not  an  casement 
acquired   in   the   onlinaiy  way,   but  the 
right  is  given  of  using  the  lands  in  \)er- 
petuity,  and  although  it  is  not  an  ordinary 
eiisement,   if  it  is   constituted  a  Parlia- 
mentary easement,  it  is  to  be  considered 
an  hereditament;  and  having  regard  to 
the  words  of  the  statute   here  that  the 
defendant  company  are  to  take  the  nght  of 
using   that   in    pei*potuity,   although   the 
works  they  construct  :in.t  to  be  part  of  the 
Gi-eat  Western  Railway  Company's  system 
and  part  of  their  I'ailways,  the  defendant 
company  are  taking  that  which,  looking  to 
the  interpretation   clause^   is  to  be  con- 
sidered as  a  taking  of  land   within  the 
meaning  of  the  16th  section.     I  can  see  no 
reason  why  we  should  give  to  this  general 
enactment,   intended  to  prevent  railway 
companies  from  taking  lands  when  they 
have  not  the  means  of  canying  out  their 


undeitakingB,  a  limited,  rather  than  u 
extended  meaning,  which,  in  my  opinioD, 
is  the  true  meaning.  That  being  ao^  I 
think  we  ought  to  interfere,  and  that  Mr. 
Justice  Chitty  was  right  in  interferix^g. 

It  was  said  that  section  3  of  the  mad 
Act  is  inconsistent  with  that  view  [ndb 
it].  ''Land  "in  the  Lands  Clauses  Act  is  to 
have  the  meaning  of  hereditaments.  There 
is  nothing,  in  my  opinion,  inconrirtant 
with  giving  that  meaning  to  it  here.  In 
another  Act,  in  which  it  was  inoorporatod, 
it  was  held  to  be  confined  to  ooEpomi 
hereditaments,  and  not  to  include  incor- 
poreal hereditaments,  for  the  reasons  I  have 
given ;  and  it  is  not  as  if  the  Lands  Clauses 
Act  had  said  in  terms — ''  lands  "  shall  not 
include  incorporeal  hereditaments.  If  that 
were  so,  I  agree  that  the  3rd  section  would 
present  a  difficulty ;  but  **  land  "  was  ds 
fined  by  that  Act  to  mean  hereditaments^ 
which  pritna/acie  would  include  easements, 
unless  thei-e  had  been  something  in  the 
context  to  shew  that  that  is  not  the 
meaning,  and  there  is  "something,  in  my 
opinion,  to  shew  that  it  may  have  been  Ihe 
meaning  equally  well. 

I  must  mention  sub-section  9  of  secticm  8, 
and  I  agree  if  that  sub-section  had  not 
provided  for  settling  a  dispute  about  the 
purchase-money  it  would  very  much  have 
strengthened  the  conclusion  to  which  I  have 
aiTived,  because  it  could   then   be  ssid, 
how  can  the  disputes  between  these  parties 
be  settled  unless  the  clauses  in  the  I«nds 
Clauses  Act  i^eltiting  to  the  settling  of  tbe 
amount  of  compensation  for  lands  are  to 
be  included  1     I  do  not  say  that  this  sob- 
section  does  not  and  may  not  affnd  ifa0 
means  of  settling  the  amount  of  flon- 
pensation ;   but  because   it  does  so,  aul 
another  mode  has   been  provided  otlHr 
than  tliat  given  by  the  Lands  Clauses  A^ 
for  settling  the  dispute  as  to  the  pri0^ 
that  does  not,  in  my  opinion,  prevent  <** 
from  gi\dng  wliat,  in  my  opinion,  is  ^ 
fair  and  true  meaning  of  section  16  o^ 
the    Act    here.     It    would    have   mocb- 
strengthened  this  case  if  the  sub-secti^^^'^ 
could  not  bo  applied  to  settling  the  dis»i>>^^ 
as  to  the  price  to  be  paid  for  the  Js^*^* 
Without  deciding  whether  it  does  or  tx^ 
1  am  not  deteii*ed  from  arriving  at 
conclusion  to  which  I  have  come  by  ^ 
consideration  that  it  might  be  so  aj^ili^ 
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I  do  not  decide  that  it  does,  but  it  might, 
and  probably  would  be  applied  to  settle  it. 

The  only  other  section  of  the  special  Act 
is  section  28.  I  in  no  way  rely  upon 
ity  but  I  think  that  the  ai-giunent  that  this 
was  put  in  €sb  ahwndanii  catUela  is  so 
weak  as  regards  its  bearing  on  the  true 
ooDstruction  of  section  16  of  the  Lands 
Clauses  Act,  and  what  is  to  be  done  under 
subjection  8  of  section  8  of  the  special  Act, 
that  it  does  not  afford  any  sufficient  reason 
for  not  putting  on  the  word  **  land  "  in 
section  16  in  the  clauses  here,  and  the 
Liands  Clauses  Act  when  incorporated  into 
this  Act,  the  meaning  which  we  should 
give  to  it 

I  am  of  opinion,  thei-efore,  that  Mr. 
Justice  Chitty  came'  to  the  right  con- 
doaion,  and  that  section  16  of  the  Lands 
CHaases  Act  does  prevent  the  defendant 
company  from  doing  what  they  are  doiiig 
for  the  purpose  of  taking  the  land  pre- 
viously to  using  this  land. 

BowEN,   L.J. — Li    this   case  the    real 
question  seems  to  me  to  be  whether  the 
action  of  the  Swindon  Company  is  a  com- 
pnlsoiy  taking  of  land  within  the  meaning 
of  section  16  of  the  Lands  Clauses  Act, 
1845.     Now  by  that  section  it  is  provided 
that  the  capital  must  be  subsciibed  before 
it  shall  be  lawful  to  **  put  in  force  any  of 
the  powers  of  that  Act  or  the  special  Act, 
or  any  Act  incorporated  therewith  in  re- 
lation to  the  compulsory  taking  of  land  for 
the. purposes  of  the  undertaking."     Ac- 
OQirdingly  it  becomes  necessary  to  consider 
whether  in  this  case  what  the  Swindon 
(Wpany  desire  to  do  is  a  compulsory 
t^ng  of  lands  within  the  meaning  of 
that  provision.     Now,  first  of  all,  what  is 
i^  to  put  it  shortly,  the  company  propose 
^  do  t    When  the  scheme  of  the  Swindon 
pomptny  was  brought  beforo  Pai*liament 
^^_JS81   it  was  opposed   by  the   Qreat 
"^eBtern  Railway  Company,  and  in  the 
^5**t  an  Act  of.  Parliament  was  passed 
^^oh  enabled  the  Swindon  Company,  for 
/"•JPUipose  of  carrying  out  its  imdeHaking, 
^  **^*  oertain  definite  things.  It  was  given, 
^J^^Ui«8e,  the  general  power  of  taking  land 
7^°^  landowners  when  required  for  the 
*^T^^^Bes  of  the  undertaking.     But  with 
^^*^    to  the  Great  Western  Railway 
^"^^I^ajiy  it  was    not  given  that  exact 
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power,  but  the  power  was  given  of  ap- 
proaching the  Great  Western  Railway 
Company's  system,  and  of  entering  upon 
their  land  for  the  purpose  of  constructing 
either  a  bridge  over  it,  or  a  tunnel  under 
it ;  but  the  Swindon  Company,  when  they 
had  constructed  that  bridge  and  tunnel, 
were  not  to  become  the  owners  of  it,  they 
were  to  have  no  property  in  the  soil,  but 
only  the  powera  of  {)ermanently  using  it 
for  the  purposes  of  their  undertaking, 
with  certiiin  limits  to  which  I  need  not 
refer.  Now,  is  that  right  so  conferred  by 
that  statute  on  the  Swindon  Company 
"  land  or  hereditaments "  within  the 
meaning  of  the  interpretation  clause  of 
tlie  Lands  Clauses  Act,  and  is  the  in- 
sisting upon  and  the  acquiring  of  the 
right,  or  exercising  their  option  to  acquire 
it  under  sub-section  8,  a  compulsory  taking 
of  land  ? 

First  of  all,  what  is  this  right  which  is 
given  by  the  statute  to  the  Swindon  Com-' 
pany  if  they  elect  to  take  it  1  We  have 
had  a  great  deal  of  discussion  during  the 
argument  as  to  whether  it  is  an  easement. 
1 1  •  is  called  an  easement  in  the  section.  For 
certain  purposes  it  may  be  compendiously 
styled  an  easement;  l^ut  if  it  were  an  ease- 
ment in  the  true  sense  of  the  term,  that 
does  not  bring  it  within  the  interpretation 
clause  of  the  Lands  Clauses  Act,  because 
it  has  been  expressly  decided  that  a  new 
easement  is  not  '^  land  or  hereditaments  of 
any  tenure"  within  the  meaning  of  that 
section. 

But  then  it  has  been  said  that  this  is  at 
all  events  an  hereditament ;  and  it  seems 
to  me  that  it  would  be  almost  a  barren 
controversy  to  pursue  any  lengthy  discus- 
sion whether  a  right  created  by  Act  of 
Parliament  for  the  purposes  of  a  special 
Act,  and  vested  in  one  railway  company 
only,  is  an  hereditament  in  the  eyes  of  the 
law.  It  is  an  unanswei-able  kind  of  ques- 
tion. How  can  one  say  what  a  right 
which  only  exists  by  statute  in  favour  of 
a  particular  company,  would  or  would  not 
be  at  law.  I  cannot  understand  what  is 
gained  by  discussing  it  in  the  abstract,  and 
considering  it  apart  from  the  meaning  of 
the  Act  of  Parliament.  It  is  a  right 
called  in  the  Act  of  Parliament  which 
creates  it,  an  easement,  and  an  easement 
perhaps  it  i-esembles  in  oertain  qualities ; 
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but  it  is  a  right  of  a  pui'ely  statutory  kind 
cretvted  by  Act  of  Parliament  and  vested 
in  a  particular  railway  company,  and  the 
only  question  is,  whether  the  statutory 
light  so  created  comes  within  the  definition 
given  to  "land"  in  the  Lands  Clauses  Act 
of  1845,  which  says — "  the  word  'lands' 
shall  extend  to  messuages,  lands,  tene- 
ments and  hereditaments  of  any  tenure." 
I  think  if  we  were  to  read  the  Lands 
Clauses  Act  by  itself,  and  ask  whether  a 
sttitutory  right  of  that  kind  can  be  said 
to  be  "  lands  of  any  tenure,"  the  answer 
would  be,  prima  facie,  in  the  negative. 
It  is  not  land,  because  the  special  Act 
which  creates  the  right  seems  to  me  to 
say,  in  so  many  words,  that  those  who 
.  take  it  are  not  to  take  lands.  Is  it  an 
"hereditament  of  any  tenure "1  Priimi 
facie,  I  think  the  answer  would  be,  it  is 
not  connected  with  any  tenure  at  all ;  but 
still  I  agree  that,  if  on  i^eading  the  two 
Acts  together,  and  considering  the  special 
Act  with  reference  to  the  Lands  Clauses 
Act,  the  true  and  natural  meaning  which 
we  are  obliged  to  put  upon  this  Act  is 
that  this  special  statutory  right,  although 
not  prima  fade  an  "hereditament  or  land," 
is  nevertheless  so  trejvted  in  the  special 
Act,  and  meant  to  be  so  treated  for  the 
purposes  of  the  Lands  Clauses  Act,  we 
should  l)e  dnven  by  convenience  and  ne- 
cessity to  hold  that  it  fell  within  the  de- 
finition of  the  interpretation  clause.  I 
think  that  the  strength  of  Mr.  Eomer's 
argument  would  be  enormous  if  he  could 
shew  that  this  construction  is  wanted  for 
the  purjiose  of  carrying  out  the  ti*ansfer  of 
the  right  from  the  one  company  to  the 
other,  or  rendeiing  effectual  the  acquisition 
of  the  right  by  the  Swindon  Company.  If 
he  could  shew  in  fact  that  the  machinery 
created  by  the  Lands  Clauses  Act  for  its 
compulsory  taking  is  needed,  that  would 
be  a  strong  argument.  But  is  not  a  very 
exo^^llent  special  machineiy  in  the  special 
Act  substituted  for  all  that  kind  of  ma- 
chinery which  is  devised  by  the  Dinds 
Clauses  Consolidation  Act,  1845,  for  the 
piotection  of  landowners,  whether  they  be 
i-ailway  companies  or  individuals,  against 
those  who  wish  to  take  their  lands  % 

It  appears  to  me  that  the  true  in- 
terpretation of  the  Act  coincides  in  this 
cuide  with   the  strictly  business  ■  view  of 


App, 

what  was  being  done.      Here  were  the 
two   companies — the   Swindon   company, 
who  did  not  propose  to  rob  or  plundeor  the 
Great  Western  of  any  of  its  property  on 
the  terms  of  not  having  tp  pay  oompmaik- 
tion,  but  who  wanted  to  touch  the  Gieftt 
Western  system  and  use  it  without  inter- 
fering with  it.     When  the  two  oompamflB 
met  in  the  committee-room  of  the  Hoiue 
of  Lords  one  can  conceive  what  the  viewg 
of    those  representing  them    would    be. 
There  would  be  the  engineers,  and  the  sur- 
veyors and  managers^  and  the  solicitorB  of 
these  two  companies.     Can   anybody  in 
their  senses  suppose  that  if  they  had  been 
discussing   the  question   by  the   light  of 
reason,  those  ezpeiienced  peFSons  who  re- 
presented the  one  company  and  the  other 
would  deliberately  choose  the  Lands  ClaaflBB 
compulsory  machinery  instead  of  the  spe- 
cial arbititktion  machinery  of  the  speosl 
Acti     Would  either  company  wish  that 
the  assessment  to  be  paid  for  the  inter- 
ference with  the  line  of  the  Great  Westem 
Com|)any  should  be  brought  in  any  event 
Ixifore  a  jury)     If  such  a  thing  had  been 
proposed  tQ  the  engineers  or  to  the  sar- 
veyors  or  to  the  solicitors  of  the  two  com- 
panies, in  my  opinion,  they  would  have 
rejected  it  on  the  spot,  and  would  have 
said — ''  No  ;  let  us  have  a  special  arbitia- 
tion  machinery."     That  is  what  I  should 
expect,  and  upon  looking  at  the  Act  tfast 
is  expressly  what  I  do  find,  and  it  seems 
to  me  to  answer  Mr.  Bomer's  argument; 
for  not  only  is  there  a  machinery  which  v 
as  good  as  the  Lands  Clauses  maduneiy, 
and   which  therefore  dispenses  with  the 
necessity  of  invoking  that  machineiy  for 
this  Act,  but  it  is  a  better  machineiy  Ij 
far,  and  one  which  I  believe  to  be  far  mois 
consonant  with  the  wishes  and  intentioDS 
of  the  parties. 

Now  that  disposes,  as  it  seemg  to  me, 
of  the  force  of  the  illustration  which 
Komor  sought  from  the  judgment  ia 
House  of  Lords  in  the  case  of  Tht  MMr^^ 
poUtan  District  Railuxiy  Company 
Sluirjye  (2).  There  the  question 
whether  the  provisions  of  the 
Clauses  Act  with  regard  to  costs  had 
inferentially  repealed  by  the  sul 
special  Act;  or  whether,  although 
special  Act  substituted  special  arbitratic^^ 
machinery  for  the  Lands  Clauses  Act 
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then  I  can  only  say  that  I  do  not  think 
the  discussion  of  thaso  two  sections  would 
throw  any  light  on  the  subject  whether 
the  taking  of  this  particular  right  is  a 
compulsory  taking  of  land  within  the  16  th 
section  of  the  Lands  Clauses  Act. 

Then,  says  Mr.  Homer,  there  is  a  further 
provision,  '^  that  nothing  in  this  Act  shall 
extend  to  prejudice,  diminish  or  alter,  or 
tiike  away  any  of  the  rights,  privileges  or 
powere  of  the  Great  Western  Railway 
Company  otherwise  than  is  by  this  Act 
expressly  provided,"  and  you  do  so  if  you 
read  the  Act  against  the  plaintiffs,  because 
you  will  be  taking  away  their  right  as  a 
landowner  to  the  arbitration  machinery  of 
tlie  Lands  Clauses  Consolidation  Act,  and 
their  right  to  section  16  under  which  this 
application  arises.  There  is  a  fallacy 
again.  That  begs  the  question  of  whether 
they  have  got  it  to  take  -away.  The  whole 
question  in  this  case  is,  not  whether  it  is 
being  taken  away,  but  whether  the  plain- 
tiffs have  got  it. 

Then  there  was  an  argument  based 
upon  section  28,  which  Mr.  Romer  was 
inclined  to  use  in  his  favour,  and  which 
Mr.  Inco  prays  in  aid  of  his  construction. 
To  my  mind,  if  this  section  bears  in  any- 
body's favour  at  all  it  boars  rather  in 
Mr.  Ince's  favour,  on  the  gi'ound  that  it 
contains  a  general  expression  that  certain 
easements  should  be  granted,  lather  indi- 
cating that  other  easements  not  mentioned 
should  not.  I  agree  with  what  Lord  Jus- 
tice Cotton  and  the  Master  of  the  Bolls 
said  about  not  asing  the  section  in  favour 
of  the  Swindon  Company  or  pressing  it 
against  the  Great  Western  Railway  Com- 
pany. It  seems  to  me  the  greatest  in- 
justice might  be  done  if  we  were  inexorably 
to  apply  general  rules  of  construction  laid 
down  with  regard  to  general  Acts  of  Par- 
liament drawn  with  great  care  to  clauses 
stuck  into  a  Railway  Act  at  the  last  mo- 
ment when  the  railway  bill  is  Ijefore  a  com- 
mittee. We  must  not  close  our  eyes  to 
business  matters,  and  we  know  perfectly 
well  that  these  sections  in  the  luilway  Acts 
must  not  be  read  as  if  they  were  marriage 
settlements  drawn  by  a  conveyancer.  They 
are  sections  drawn  by  business  men  or  by 
their  counsel  at  a  moment's  notice.  I  do 
not  press  section  28  at  all  against  the 
Great  Western  Railway  Company. 


I  am  clear  of  this,  that  they  are  not 
within  section  28,  because  this  sectioQ 
only  applies  to  persons  en  trusted  with  a 
discretion,  and  the  Gretit  Western  Bailwaj 
Company  are  not  entcusted  with  any  dis- 
cretion* at  all  under  sub-section  8,  for  if 
the  Swindon  Railway  Company  reqnire  to 
have  anything  the  Great  Western  Rail- 
way Company  are  bound  to  consent. 

There  is  only  one  other  section  which  I 
wish  to  mention,  and  one  other  aTgament 
which  I  refer  to.  It  is  said,  Are  the  Grest 
Wastem  Railway  Company  to  be  thrown 
inlo  a  state  of  utter  uncertainty  as  to 
when  these  powers  are  going  to  be  exer- 
cised by  the  Swindon  Riailway  Company  t 
The  answer  seems  to  me  to  be  twofold — ' 
first,  tliat  the  Swindon  Railway  Company 
are  bound  by  a  five  years'  term — ^it  is 
really  only  a  question  whether  they  are  to 
be  bound  with  regard  to  the  Great  Western 
Railway  Company  .by  a  term  of  fiye  yeui 
or  three.  That  is  hardly  a  distinction  of 
piinciple.  And,  secondly,  in  my  opinion, 
it  is  not  a  taking  of  land  in  any  sense.  It 
is  really  an  ari*angement  which  is  imposed 
by  Parliament  on  one  company  for  the 
benefit  of  the  other  company,  a  grant  to 
the  Swindon  Railway  Company  of  that 
which  \a  in  one  respect '  analogous  to^  if 
not  strictly  the  same  as,  a  running  power 
over  the  Groat  Western  system  for  a 
limited  poi1:ion  of  the  Great  Western  line, 
which  still  leaves  all  the  property  of  that 
portion  of  the  Great  Western  line  in  the 
Great  Western  Railway  Company,  al- 
though the  Swindon  Railway  Company 
are  to  use  it. 

I  thei'efore  think  with  the  Master  of  the 
Rolls  that  the  judgment  of  Mr.  Jnatioe 
Chitty  must  be  reversed,  and  that  the  ap- 
pellants are  entitled  to  succeed. 

Iiicej  Q.C.f  asked  for  costs. 

Jessel,  M.R. — The  rule  is,  where  the 
Court  has  given  judgment  in  an  ix^ unction 
case  on  the  subject-matter  of  the  action, 
the  injunction  is  always  dismissed  with 

costs. 


Solicitors — George  Davis,  Son  &  Co.,  for  the  uh 
pellant    company;    R.  B.  Nelson,    for   uie 

respondent  company. 
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[IN  THE  COUBT  OF  APPEAL.] 
Jebsel,  M.R. 
Cotton,  L.  J. 

BoWKNy  L. J.    >         McHENBY  V.   LEWIS. 

1882. 
Dec.  8. 

Practice — Stay  of  Proceedings — Actions 
in  this  Country — Action  for  same  object 
pending  in  Foreign  Court — Representative 
Actions — Action  in  personam — Action  in 

When  a  plaintiff  sues  a  defavdant  in 
this  country  and  also  in  a  foreign  country 
/or  the  same  cause  of  action,  the  Court  in 
this  country  has  jurisdiction  in  a  proper 
ease  to  stay  the  proceedings  in.  t/iis  country 
on  the  ground  that  the  defendant  is  being 
doubly  vexed  by  reason  of  the  action  being 
brought  also  in  the  foreign  country.  But 
if  in  ihe  foreign  country  tliere  are  different 
formM  of  procedure  and  different  remedies, 
ihe  mere  fact  thai  the  plaintiff  is  also  suing 
in  the  foreign  country  is  not  itself  evi- 
dence of  vexation. 

Cox  V.  MitcheU  (7  Com.  B.  Rep.  N.S.  55  ; 
29  Law  J.  Bep.  C.P.  33)  discussed. 

Lord  Dillon  v.  Alvares  ,(4  Ves.  357) 
explained  to  be  no  longer  law. 

This  waa  an  appeal  by  the  defendants 
firom  a  decision  of  Chitty,  J.,  dismissing  a 
motion  by  the  defendants  to  stay  all  fur- 
ther proceedings  in  the  action,  which  was 
inAtituted  by  the  plainti£f  on  behalf  of 
himaelf  and  all  holders  of  cei'tificates  for 
bonds  and  shares  under  the  Atlantic  and 
Great  Western  Railroad  Company  Re- 
organisation Scheme,  other  than  the  de- 
lendants,  against  the  trustees  of  a  recon- 
struction sdieme  relating  to  the  afiairs  of 
the  above-mentioned  railway  company. 

The  case  is  reported  ante,  p.  16. 

The  object  of  the  action,  which  was 
commenced  in  July,  1881,  was  in  sub- 
stance to  render  the  defendants  liable  for 
numerous  breaches  of  trust. 

In  1879  an  action  was  commenced  in 
Kngland  by  a  Mr.  Conybeare  against  the 
trustees,  the  object  of  which  action 
to  a  considerable  extent  identical  with 
the  present  action. 

In  August,  1881,.  an  action  was  com- 
menced in  America  by  another  Mr.  Cony- 
beare and  Mr.  McHeniy  as  co-plaintiffs 


on  behalf  of  themselves  and  others  against 
the  same  trustees  for  purposes  which  were 
substantially  the  same  as  those  in  this 
present  action ;  but  thei-e  were  additional 
defendants  to  the  American  action — 
namely,  the  new  company  and  its  directors. 

Romer,  Q.C.,  and  Hatfield  Green,  for 
the  appellants. — In  all  three  actions  the 
plaintiffs  are  seeking  to  get  the  same  point 
decided,  although  in  two  of  them,  no  doubt, 
there  are  certain  subsidiaiy  questions. 

EESSEL,  M.R. — Assume  that  to  be  so. 
tthenl] 

Then  we  say  that  this  action  is  vexatious 
and  oppressive,  and  ought  to  be  stayed. 

[Jessel,  M.R.  You  have  not  got  the 
plaintiffs  in  both  the  other  actions  before 
the  Com*t.  I  do  not  see  tbit  the  actions 
are  similar  in  all  respects.] 

We  submit  that  all  three  actions  are 
substantially  the  stime;  that  the  main 
point  is  being  litigated  three  times  over, 
and  the  subsidiary  points  twice  over. 

[Bo WEN,  L.J.  ^ Have  you  any  authority 
for  staying  proceedings  or  putting  a  party 
to  his  election  when  two  actions  for  the 
same  object  have  been  brought,  one  in  this 
country  and  another  in  a  foreign  country  1 
Cotton,  .L.J,,  referred  to  Wedderbum  v. 
Wedderbum  (1).  Jessel,  M.R. — Coxy, 
Mitcliell  (2)  is  against  you.] 

We  submit  that  in  principle  there  is  no 
distinction  whether  the  second  action  is 
brought  in  this  countiy  or  in  a  foreign 
counti-y.  It  is  equally  vexatious  and 
harassing.  At  any  rate,  in  the  absence  of 
explanation  it  cei-tainly  is.  We  submit 
that  if  the  plaintiff"  intends  to  go  on  with 
both  actions  he  should  be  put  to  his  elec- 
tion— Walsh  V.  The  Bishop  of  Lincoln  (3), 
Cox  V.  Mitchell  (2),  Peters  v.  Thompson 
(4),  Watso7i  V.  Cave  (5),  OeUatly  v.  The 
Commissioners  of  Sewers  of  tJie  City  of 
Lomlon  (6),  The  Mali  Ivo  (7),  The  Catar- 

(1)  4  Myl.  Si  Cr.  685. 

(2)  7  Com.  B.  Rep.  N.S.  55 ;  29  Law  J.  Rep. 
C.P.  33. 

(3)  43  Law  J.  Rep.  Eccl;  13;  Law  Rep.  4 
Ad.  &  Eccl.  242. 

(4)  G.  Coop.  294. 

(6)  50  Law  J.  Rep.  Chanc.  661 ;  Law  Rep.  17 
Ch.  D.  19. 

(6)  45  Law  J.  Rep.  Chanc.  788 ;  Law  Rep.  3 
Cb.  D.  610. 

(7)  38  Law  J.  Rep.  Adm.  34;  Law  Rep.  2 
Ad.  k  Eccl.  356. 
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rt'no  Chiazzare  (8),  Lord  Dillon  v.  Alvares 
(9)  and  Oatell  v.  Lepage  (10). 

7wce,  (J.C,  and  77.  Burton  Bucklei/,  for 
tho  respondents,  were  not  called  upon. 

Jessel,  M.K. — This  Is  an  appeal  from 
a  judgment  of  Mr.  Justice  Chitty,  and  it 
raises  a  most  important  question  of  law. 
That  question  is,  whetlier  or  not  when  an 
action  is  brought  by  a  man  in  this  country 
against  a  defendant,  and  tlie  same  plaintiiT 
brings  an  action  in  a  foreign  country 
against  the  same  defendant  for  the  same 
cause  of  action,  the  Court  bis  juiisdiction 
in  a  proper  case  to  stay  the  action  in  this 
country  on  the  ground  that  the  defendant 
is  doubly  vexed  by  reason  of  the  action 
being  brought  also  in  the  foi*eign  country. 

Notwithstanding  what  has  been  said 
about  the  case  of  Cox  ▼.  Mitcltell  (2),  I  am 
of  opinion  that  there  is  such  juiisdiction 
in  the  Court',  and  tliat  it  Ls  part  of  tho 
general  jurisdiction  of  tlie  Coui-t,  to  prevent 
a  defendant  being  improperly  vexed  by 
legal  procedure.  I  see  no  rea.son  or  princi- 
ple why,  if  the  Court  Ls  satisfied  that  the 
defendant  is  being  improperly  vexed,  the 
mere  fact  of  one  of  the  actions  being  in 
this  country  and  one  in  a  foreign  country 
should  prevent  the  Court  protecting  the 
defendant  from  being  so  improi)erly  vexed. 
So  much  for  the  general  jurisdiction. 

Now  I  am  not  sure  tliat  what  I  have 
stated  really  conflicts  with  the  judgment  of 
the  Court  of  Common  Fleas  in  the  case  of 
Cox  V.  Mitcliell  (2).  In  one  view  it  does 
not  so  conflict.  If  the  true  view  of  tlio 
judgment  is  that  prima  facie  a  man  is  not 
doubly  vexed  where  the  action  is  brought 
in  the  two  countiies,  but  that  you  want  a 
special  case  to  shew  that  he  is  doubly 
vexed,  then  thero  is  no  conflict  of  opinion. 
If,  however,  it  means  that  in  no  case  can 
the  Court  interfei'e,  then  I  must  admit, 
with  the  greatest  deference  to  tho  four 
learned  Judges  who  decided  Cox  v.  MitcJuill 
(2),  I  should  not  be  propared  to  endorse 
their  opinion. 

As  regards  the  second  ]x>int,  it  appeal's 
to  me  that  very  diflerent  considerations 

(8)  45  Law  J.  Rep.  P.,  D.  &  A.  105 ;  Law  Kep. 
1  P.D.  368. 

(9)  4  Ves.  357. 

(10)  5  De  Gez  &  S.  96;  21  Law  J.  Rep. 
Chanc.  601. 


arise  where  both  the  actions  are  broa^t 
in  this  country,  and  where  one  of  them 
is  brought  in  a  foreign  oonntry.     In  this 
country,  where  the  actions  are  by  the 
same  man  in  Courts  governed  by  the  same 
procedure  and  where  the  judgments  are 
followed  by  the  same  remedies,  it  is  prima 
facie  vexatious  to  bring  two  actions  whero 
one  will  do.     And,  indeed,  this  has  been 
recognised  I  believe  for  ages  by  the  pne- 
iice  of  the  old  Court  of  Chancery,  wiiidi 
always  put  a  plaintiff  to  his.  election  by  an 
ordei*  of  course,  if  he  was  suing  fiar  the 
same  cause  of  action  both  at  law  and  in 
equity.      The  same  principle  applies,  it 
appears  to  me,  wherever  the  judgment  on 
be  enforced,  and  for  that  reason  I  think 
that  the  case  of  Lord  DiUon  v.  Alvarei  (9) 
can  no  longer  be  relied  on.     At  the  time 
when  that  case  was  decided  a  judgment  in 
Ireland  could  not  be  enforced  in  "RngltHJ, 
nor  could    a  judgment  in   England   be 
enforced  in  Iroland.     That  is  not  so  now; 
and  thereforo  as  between   England  and 
Ireland,  and  the  same  observation  iqsplifiB 
to  Scotland,  you  have  the  Queen's  Couiii^ 
which,   although  not  identical,  are  very 
similar  in  pr9ceduro,  and  you  can  obtam 
the  same  remedies ;  therefore  it  appeanto 
me  that  in  all  those  cases  there  is  pnma 
facie  vexation.      It  is  possible  that  the 
same  observation  might  be  madeasregudt 
the  Queen's  Courts  in  any  other  put  d 
the  world,  but  that  of  course  may  be  nb- 
ject  to  exception  as  regards  the  nature  of 
the  romedy.     But  where  it  is  in  a  forop 
country  it  certiiinly  appears  to  me  that** 
cannot  di'&w  the  same  inference.     Not  eofy 
is  the  pixxKidure  different,  but  the  remedy 
is  different.     Take  the  case  of  an  EngliA^ 
man  suing  abroad    a  foreigner  readf^y 
abix)ad,  and  the  foreigner  comes  to  ti^ 
country,  as  in  Cox  v.  MitcheU  (2).    !**• 


plaintiff  might  have  totally  different .  w-  ^ 
dies.  At  that  time  he  liaid  the  remedy  ^ 
wiit  ofcapins  in  England,  and,  as  ^^  Zm 
know,  that  had  been  abolished  in  several  f^ 
the  States  of  America,  and  perhaps  ^^ 
South  Carolina  at  that  tima  That  wa^  ^ 
different  remedy.  But  there  is  more  tb^^ 
that.  Ue  might  have  a  personal  rem04^ 
in  one  country,  and  a  remedy  only  eigais>^^ 
the  goods  in  another.  He  may  haT0  ^ 
remedy  against  the  real  estate  in 
coimtry,  and  no  such  remedy  against 
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real  estate  in  the  other.     It  is  not  so  very 
long  ago  aince  the  law  of  England  did  not 
allow  a  creditor  to   take  a   dead  man's 
real  estate,  and  we  know  that  in  foreign 
oonntries  various  law$  Apply  £^  regai'ds  the 
remedies  of   a  totally   distinct  character 
from  the  laws  regulating  the  remedies  in 
this  oountry.     So  that  it  is  by  no  means 
to  be  assumed,  in  the  absence  of  evidence, 
that  the  mere  fact  of  suing  in  a  foreign 
oouitiy  as  well  as  in  this  country  is  vexa- 
tious.     It  seems  to  mo  that  you  must 
make  out  a  special  case;  and  there  is, 
therefore,    that    distinction   between  the 
case  of  the  two  actions  l)eing  brought  in 
the  Queen's  Courts,  and  one  action  being 
brought  in  the  Queen's  Court  and  the 
other  in  the  Court  of  a  foreign  sovereign. 
Well,  that  being  so,  we  must  consider 
in  this  case   whether  a  special  case  for 
Tezation  has  been  made  out.     Now  here 
there  are  three  actions,  and  I  can  well 
understand  that  the  defendants  who  make 
this  application  strongly  object  to  having 
the    same  subject-matter  litigated    three 
times  over.     In  the  first  instance,  there  is 
an  action  brought  by  a  gentleman  of  the 
name  of  Conybeare  to  make  Mr.  Lewis 
and  his  oo- trustees  liable  for  certain  alleged 
breaches  of  trust.     I  need  not  go  into  that, 
the  matter  is  still  svh  judice,  and  of  course 
if  the  actions  proceed  will  be  disposed  of 
at  the  trial.     Ilie  first  action,  I  may  say,  is 
by  Mr.  Conybeare  on  behalf  of  himself  and 
•il  the  other  shareholders  in  the  Atlantic 
and  Great  Western    Railway   Company. 
The  second  action  is  by  Mr.  McHenry, 
aho  on  behalf  of  himself  and  the  other 
flhaieholders  of  the  Atlantic  and  Great 
Western  RaUway  Company ;  and  it  seeks, 
an&ODgst  other  things,  to  make  the  defen- 
(iantB  liable  for  the  same  breaches  of  trust. 
Bati  the  second  action  not  only  seeks  to 
him    liable  for  those  breaches  of 
but  it  extends  to  other  relief  for 
alleged    breaches  of   trust,   partly 
him    and   partly    against    other 
.       ^  le;  and  it  also  joins  certain  personal 
"'***'vidnal  claims  of  Mr.  McHenry,  inde- 
?f^^enUy  of  the  other  shareholders.   That 
nature  of  the  second  action.     Then 


^*^  third  action  is  this.     It  is  an  action  by 

^**^   «ame  Mr.  McHenry — I  have  not  for- 

fi*^*^  that    another   Mr.    Conybeare   is 

^^^'^nally  joined  with  him,  but  from  the 


statements  made  at  the  bar  (I  have  not 
heai'd  the  other  side,  but  I  will  assume 
that  they  are  substantially  correct)  it  is 
Mr.  McHenry's  action  brought  in  the 
United  States — and  it  is  brought  against 
the  same  defendants  who  are  defendants 
to  the  English  action.  It  is  brought  sub- 
stantially for  the  same  purposes  as  the 
English  action  of  Mr.  McHenry  as  regards 
the  company.  But  there  are  in  addition 
to  the  defendants  to  the  English  action  the 
new  American  Railroad  Company  and  the 
directors  of  the  American  Railroad  Com- 
pany, who  are  not  parties  to  the  English 
action.  Tlierefore  this  American  action 
differs  from  Mr.  McHenry's  English  action 
in  the  fact  of  additional  parties,  and  very 
important  parties  too. 

Now,  in  order  to  try  the  bofia  Jides  of 
Mr.  McHenry 's  first  action,  you  must  see 
what  it  is  for,  and  it  is  not  suggested  by 
the  present  iippellants  that  that  action,  at 
all  events,    does  not  raise  a  substantial 
question  which  is  proper  to  be  rais^  and 
proper  to  be  tried.     Therefore  it  is  not  a 
case  of  a  frivolous  action,  in  any  sense  of 
the  word,  nor  of  a  vexatious  action.     The 
vexation,    if   any,    consists    in    bringing 
several  proceedings  to  try  the  same  ques- 
tion or  series  of  questions.       There  is  a 
-substantial  question  and  a  serious  ques- 
tion to  be  tried.     A  motion  was  made  in 
Mr.  M  cHenry's  action  in  England  for  an 
injunction,    which     failed     because     the 
American    Railroad    Company    and    the 
directors    of    that    company    were    not 
parties  to  it,  and  thereupon,  or  soon  afler, 
the  American  action  was  instituted  mak- 
ing them  parties.     That  seems  to  me  to 
be  the  strongest  evidence  to  shew  that  the 
American  action  was  brought  because  the 
English  action  had  £uled  to  that  extent, 
and    it    does   seem  to     me     very    good 
evidence    that    the    second     action    was 
brought  in  good  fiedth.     Now  what  will 
happen  as  regards  the  second  action  1    We 
have  got  these   parties  to  the  litigation 
who  could  not  be  made  liable  in  England, 
and  who  could  be  made  liable  in  America, 
and  we  have  got  tliis  also,  that  the  parties 
in  the  action  in  America,  who  are  resident 
in  England,  can  be  made  liable  in  England 
and  cannot  be  made  liable  in  America; 
for  although  you  may  get  judgment  against 
them  in  America  you  cannot  enforce  that 
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judgment  in  England.  You  must  biing 
an  action  upon  it.  So  strongly  wa.s  that 
felt  by  the  moving  parties  that  they  ac- 
tually offered  a  personal  undertaking  to 
allow  judgment  to  bo  entered  up  against 
them  in  England  if  judgment  is  obtained 
in  the  American  action,  shewing  tliat  the 
difficulty  was  present  to  their  minds. 
Therefore  no  spc'cial  case  is  made  out  for 
stopping  the  American  or  the  English 
action;  but,  on  the  contrary,  there  is  a 
s|>ecial  case  for  two  actions,  l)ccause  you 
can  only  enforce  the  claim  of  the  plaintiifs 
dii'ectly  by  getting  judgm  en  tin  both  coun- 
tiies.  At  the  stimc  time  I  cannot  help 
thinking  that  if  I  could  see  my  way  to 
have  the  question,  which  is  the  main 
question  in  dispute,  litigated  once  for  all, 
I  would  do  so.  But  then  it  will  be,  I 
suppose,  decided  in  one  action  before  it 
will  be  decided  in  the  other ;  it  will  not 
be  decided  at  the  same  moment ;  and  it 
seems  to  me  that  when  judgment  is  pro- 
nounced in  one  action  some  application 
may  be  made  which  will  prevent  the  other 
action  proceeding.  To  some  extent,  there- 
fore, though  not  to  the  entire  extent,  you 
can  save  expense.  But  there  is  another 
thing  whioh  has  been  pressing  upon  my  mind. 
I  do  not  know  the  stute  of  the  ciuse  lists 
in  the  United  States,  though  I  know 
something  about  the  state  of  them  heix), 
and  it  may  well  bo  that  it  may  be  emi- 
nently desii-able  to  let  both  actions  go  on 
with  a  view  of  getting  a  speedy  trial.  It 
is  no  doubt  to  a  certain  extent  a  hai*d- 
ship  on  the  defendants,  and  to  a  certain 
extent  a  haixlship  on  the  plaintiff  who  is 
bringing  two  actions;  but  I  cannot  at 
present  say  that  there  is  any  s[)ecial  case 
made  out  in  this  insttmcc  for  the  inter- 
ference of  the  Court,  and  as  far  as  I  can 
see  there  is  very  strong,  ground  for  saying 
that  the  actions  aro  not  only  bi'ought 
hoiiafids  but  with  a  decided  intention  to 
enforce  the  remedy  to  which  the  plaintiff 
believes  himself  entitled.  On  the  whole 
it  seems  to  me  that  we  ought  not  to  intcr- 
fero  by  staying  the  English  actions. 

Now  I  have  some  remarks  to  make  on 
the  third  action.  This  thii*d  action,  which 
was  commenced  firat  by  Mr.  Conybearo  on 
behalf  of  himself  ami  the  other  share- 
holders, is  complained  of  as  being  vexa- 
tious    together     with     Mr.     McHeniy's 


English  action.     As  I  said  before,  the  two 
actions  do  not  quite  cover  the  same  groani 
1  am  not  now  saying  that  if  notiee  of  mo- 
tion for  consolidation  had  been  given  botii 
to  Mr.  McHenry  and  to  Mr.  Conybem^ 
something  might  not  have  been  done ;  bat 
it  was  objected  in  the  Court  below,  and 
properly  objected,  that  no  notice  of  thii 
motion  had  been  given  to  Mr.  Conybeare, 
and  that  until  that  was  done  the  Conrt 
was  not   empowered  to    deal    with    the 
action.     I  quite  agree  that  you  ought  not 
to  allow  a  comi>any  or  directors  of  a  oom- 
{)any  to  be  sued  by  a  multitude  of  sharo- 
holdera  in  a  multitude  of  separate  aetioDS, 
each  of  which  is  constituted  on  behalf  of 
all  the  sharoholders.     You  might  have  t 
hundred  actions  grounded  upon  the  same 
act  or  alleged  breach  of  tru^,  and  there- 
fore, of  course,  the  Court  has  power  to 
stop  all  but  one  of  the  actions,  if  thej  sn 
all  for  exactly  the  same  thing.     Bat  tiie 
course  of  the  Court  is  well  settled.    Hie 
defendants  take  out  a  summons  to  staj 
the  actions,  which  have  been  previoiuly 
trausfen'ed,  of  course,  to  the  same  Judge 
or  Court,   and  then    the  Court    dedda 
which  of  the  actions  is  to  go  on  as  a  tert 
action  and  which  are  to  be  stayed.    Yoa  . 
cannot  tell  until  you  have  all  the  plaintiffii 
befoi-e  you  the  right  course  to  be  taken. 
The  first  action  may  be  a  collusive  actum ; 
one  action  may  embrace  further  relief  tbaa 
another ;  one  action  may  be  better  framed 
than  another  to  raise  the   questions  in 
dL^pute ;  one  action  may  be  more  perfect  u 
to  imrties  than  another ;  in  one  action  the 
plaintiff  may  be  a  solvent  person  and  able 
to  answer  costs,  and  in  the  other  the  pliin- 
tiff  may  be  a  pauper.     Various  oonsidflfft' 
tions  may  arise,  and  until  you  get  tbs 
whole  of  the  actions  before  the  Court,  tlis 
Court  cannot  decide  which  is  to  be  allowed, 
to  pi^oceed  or  on  what  terms.     It  som^ 
times  happens  that  we  allow  one  action  t(^ 
pixxjeed  for  one  purpose  and  another  fo^' 
another  purpose — that  is,  that  we  esfls^ 
from  one  action  so  much  of  the  relief*^ 
can  properly  bo  attributed  to  an  earli*^ 
plaintiff,  and  allow  the  second  or  thizA 
action  to  go  on  for  the  additional  relitf » 
but  all  that  om  only  be  discussed  in  tte 
presence  of  all  parties.     Now  this  oljefr 
tion  was  taken  in  the  Court  below,  lod 
the  pitisent  a])plicants  did  not  ask  lesvo 
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id  their  notice  of  motion  to  bring 
ntiff  in  Conyheare  v.  Lewis  before 
rt^  and  they  have  chosen  to  appeal 
making  hun  a  party.  It  appears 
lat  that  is  a  fatal  objection  to  so 
f  the  motion  as  relates  to  the 
dan  of  Mr.  )icHenry*s  action,  so 
t  extends  to  the  same  objects  as 
ned  by  Mr.  Conybeare's  English 

fore,  in  my  opinion,  the  decision 
«med  Judge  of  the  Court  below 
it  in  both  points,  and  I  think  the 
en  fidls  and  muist  be  dismissed. 

iBf  JjhS. — ^The  appellants  here  seek 
II  action  in  England,  on  the  ground 
ire  is  another  action,  by  the  same 
jointly  with  another,  in  the  United 
I  America.  -  Now,  I  am  of  opinion 
ajroeal  £Bdls,  but  not  on  the  ground 

I  Oonrt  has  no  jurisdiction  to  make 
r  if  a  proper  state  of  circumstances 
WBL  to  exist  for  the  exercise  of  that 
ion.  It  is  true  that  Cox  y.  Mitchell 
reiied  on  in  the  Court  below  as 

a  principle  which  prevented  the 
xm  making  the  order  in  the  pre- 
e,  and  when  one  merely  sees  the 
F  the  case  it  looks  as  if  that  were 

I I  Oannot  accede  to  that  case  if  it 
HEi  as  a  general  principle  that  this 
innot  interfere  where  one  of  the 
ig  in  England  and  the  other  in  a 
3oivrt.    I  find  that  Lord  Cotten- 

Wedderbum  v.  Wedderbum  (1), 
u  the  rule  with  reference  to  suits 
ad  and  abroad  in  these  terms : — 
can  be  no  doubt  that  the  general 
dudes  parties  from  proceeding  in 
ir  Court  for  the  same  purpose  for 
lejaie  proceeding  in  this  Court, 
the  other  proceedings  are  taken  in 
a  any  other  country  " ;  and  again, 
mworth,  in  The  Carron  Iron  Com- 

Maektren  *{ll)f  says:  ''Where, 
if  pending  a  litigation  here,  in 
tmplete  r^ief  may  be  had,  a  party 
ut  institutes  proceedings  abroad, 
"tof  Chancery  in  general  considers 

Ba  a  vexatious  harassing  of  the 

party,  and  restrains  the  foreign 
Dgik''      He  then  refers  to  cases 

(11)  6  HX.  Gas.  416,  437. 
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where  all  that  would  be  done  would  be, 
not  election,  but  restraining  the  foreign 
proceedings.  He  refers  to  cases  where 
there  has  been  a  judgment  in  the  English 
action  under  which  the  parties  suing 
abroad  can  obtain  perfect  relief,  and  there- 
fore he  does  not  put  it  as  a  question  of 
election ;  but,  in  my  opinion,  the  power  of 
the  Court  to  interfere  is  not  restricted  to  • 
cases  where  there  has  been  a  deci^ee  in  one 
of  the  actions,  but  exists  (on  the  principle 
that  there  shall  not  be  double  vexation  by 
the  same  party  with  reference  to  the  same 
matter)  where  that  occurs  though  one  of 
the  proceedings  is  abroad  and  the  other  is 
in  this  country. 

That  being  my  opinion,  I  quite  agree 
with  the  Master  of  the  Bolls  in  his  opinion 
that  we  cannot  accept  Cox  v.  Mitchell  (2) 
as  deciding  that  this  Court  has  no  juris- 
diction, simply  because  one  of  the  actions 
is  in  a  foreign  tribunal,  to  interfere  and  put 
the  party  suing  in  both  tribunals  to  his 
election,  or  to  restrain  one  of  the  actions. 

Possibly  what  the  Judges  in  Cox  v. 
Mitchell  (2)  may  have  meant  to  decide 
was  this,  that  where  both  the  actions  are  in 
England,  in  the  Queen's  Courts  in  England, 
or,  imder  the  present  law,  in  Scothuid  or 
Ireland,  it  would  be  a  matter  of  course  to 
stay  one  of  them,  merely  from  the  fact  that 
there  is  the  litigation  between  the  same 
parties  about  the  same  matters ;  but  that 
where  one  of  the  actions  is  abroad,  then  it 
is^not  of  course,  but  it  is  a  matter  of  dis- 
cretion, having  regard  to  the  cirqumstances 
of  the  case,  whether  the  Court  having  j  uris- 
diction  is  willing  to  interfere.  The  dis- 
tinction between  proceedings  where  they 
are  both  in  the  same  tribunal,  and  where 
one  is  in  England  and  the  other  is  abroad, 
has  already  been  pointed  out  by  the  Master 
of  the  Rolls,  and  that  may  explain  why  it 
is  of  course  when  both  the  actions  are  in 
England,  and  not  of  course  when  one  is  in 
England  and  the  other  abroad. 

But  here,  under  the  circumstances  of 
this  case,  ought  we  to  exercise  a  juris- 
diction, which  I  assume  we  have,  and 
to  make  the  order)  In  the  first  place, 
it  is  a  jurisdiction  which  we  ought  to 
exercise  with  extreme  caution.  Stopping 
in  the  middle  of  a  suit  a  plaintiff  from 
going  on  when  he  has  a  right  of  action  as 
against  the  defendant,  is  a  jurisdiction 
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which  has  to  be  exercised  with  yeiy  con- 
sidenible  caution.     I  find  here  veiy  great 
distinctions  as  to  the  two  suits.  In  America 
there  are  the  company  and  directors,  who 
lu-e  subject  only  to  the  jurisdiction  of  the 
Courts  there.     Here  we  have  defendants 
who  are  imdent  in   England,  and  who 
cannot  be  made  subject  to  the  jurisdiction 
of  the  American  Courts,  at  least  cannot  be 
made  subject  to  the  jurisdiction  of  those 
Courts  so  as  to  enable  any  decree  made  by 
those  Courts  to  be  enforced  against  them. 
Under  these  circumstances  one  sees  at  once 
why  a  suit  was  instituted  here  against 
the   English   trustees,    and   why   a   suit 
was  thought  necessaiy  in  America  against 
the  company  and  the  directors  and  the 
trustees,  who  are  necessarily  joined  as  par- 
ties there.     Under  these  circumstances  it 
is  not  suggested  that  of  these  two  suits  the 
second  is  instituted  vexatiously,  but  it  is 
suggested  that  it  is  vexatious  to  go  on  with 
both.   Now,  if  I  could  find  a  way  in  which 
I  could  properly  interfere  to  say  that  thei'e 
should  not  be  litigation  in  both  the  tii- 
bunals  with  reference  to  the  same  subject- 
matter  I  should  be  inclined  to  exei*cise  the 
jurisdiction.     But  I  cannot  say  here  that 
we  ought  to  come  to  the  conclusion,  which 
is  the  piinciple  on  which  the  jurisdiction 
is  to  be  exercised,  that  proceeding  with 
these  two  suits  in  the  two  difierent  tri- 
bunals is  vexatious.     It  may  be  harassing, 
no  doubt,  because  it  is  very  harassing  to 
have  an  action  brought  against  one  in  any 
tribunal  at  all ;  but  that  is  not  enough.   It 
must  be  vexatiously  haitu»ing  the  defen- 
dant on  the  pai*t  of  the  plaintiff,  whose 
action  is  sought  to  be  stayed ;  and  one  can 
see,  as  the  Master  of  the  Rolls  has  pointed 
out,  some  things  which  may  make  it  neces- 
sary, or  at  all  events  desiiiible,  for  the  plain- 
tiff, without  being  vexatious,  to  prosecute 
the  two  suits.     Therefore,  in  my  opinion, 
tliis  appeal  must  fail.    I  say  nothing  about 
the  question  of  the  consolidation,  which  has 
already  been  dealt  with  by  the  Master  of 
the  Eolls. 

BowEN,  L.  J. — I  am  of  the  same  opinion. 
During  the  whole  of  Mr.  Bomer's  able 
argument  I  have  felt  strongly  that  the 
true  answer  to  it  was,  not  that  a  case 
might  not  jwssibly  }»e  ma<le  out  in  which 
this  Court  would  interfere  to  prevent  liti- 


gation being  carried  on  pari  pas9U9X  hone 

and  abroad,  but  that  this  waa  not  tint 

case,  and  that  there  were  no  speoial  dnnnn- 

stances  here  which  would  jofltif  j  the  Gonit 

in  interfering.     I  agree  that  it  would  be 

most  unwise,  unless    one  was    actoallj 

driven  to  do  so  for  the  purpose  of  deouKng 

this  case,  to  lay  down  any  definition  of 

what  is  vexatious  or  opprearive,  or  to 

draw  a  circle,  so  to  speak,  round  this  Ooori 

unnecessarily,  and  to  say  that  it  will  not 

move  outside  it.    I  would  mnoh  nlher 

rest  on  the  general  principle  that  the  Goozt 

can  and  will  interfere,  whenever  then  is 

vexation  or  oppression,  to   prevent  the 

administration  of  justice  being  perrerted 

for  an  unjust  purpose.    I  would  rather  do 

that  than  attempt  to  define  what  venlioa 

and  oppression  mean.    They  must  WT 

with  the  circumstances  of  each  esse.    I 

think  that  Cox  y.  MiUAM  (2)  decided 

nothing  more  than  this — that  the  men 

pendency  of  an  action   abroad  is  not  a 

sufficient  reason  for  staying  an  action  eft 

home,  although  the  causes  of  action  sad 

the  parties  may  be  the  sama     So  under 

stood,  it  seems  to  me  to  be  common  sensa 

The  kind  of  jurisdiction  which  the  Oont 

exercises  over  litigation  is,  as  I  have  sud, 

to  prevent  what  is  vexatiouB.     Theze  an 

many  classes  of  cases  in  which  the  Coint 

acts  on  that  principle,  which  I  will  not  at^ 

tempt  now  to  enumerate.   We  are  all  fluni- 

liar  with  them.  This  particular  appUoatioB 

is  based  on  the  suggestion  that  the  Cosit 

ought  to  interfere    to  prevent  what  ie 

called  multiplicity  of  suits,  litigation  in 

various  quarters  of  the  world  on  the  suae 

subject-matter  between  the  same  paitiei 

and  at  the  same  time.     Where  there  ie 

more  than  one  suit  being  earned  on  in  the 

Queen's  Courts,  it  is  obvious  that  the  omb 

is  wholly  different.     The  remedy  and  the 

procedure  are  the  same,  and  the  Court  of 

course  cannot  avoid  seeing  that  a  douUe 

action  on  the  part  of  the  plaintiff  would 

tend  to  manifest  injustice.    When  you  get 

outside  the  Queen's  Courts  in  England, 

and  to  the  Queen's  Courts  in  Ireland  sad 

Scotland,  the  law  has  probably  varied  a 

little.     At  a  time  when  it  was  difficult  to 

enforce  the  judgments  of  one  Court  of  the 

United  Kingdom  in  other  parts  of  the 

United  Kingdom,  it  was  not  unreasonsble 

that  the  case  of  Lord  Dillon  v.  Alvares  (9) 
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ahoold  have  been  decided  as  it  was.  At 
present  I  t&ink  that  case  can  no  longer  be 
'  cdted  as  oondnaive  law.  With  regard  to 
the  Qaeen's  Courts  abroad  and  the  Con- 
sular Courts  abroad  the  same  principle 
no  doubt  applies.  They  are  Courts  of  co- 
ordinate junsdiction,  sufficiently  in  the 
nature  of  English  Courts  to  render  it 
probable  that  it  may  be  true,  as  Sir  R. 
Phillimore  says,  that  the  English  Courts 
would  not  favour  the  institution  and  the 
prosecution  of  litigation  both  in  the  Con- 
sular Courts  and  at  home.  But  when  you 
oome  to  the  Courts  of  the  United  States  of 
America,  it  seems  to  me  the  case  is  wholly 
diffarent,  and,  for  the  reasons  which  have 
been  pointed  out  at  length  by  the  Master 
of  the  Bolls  and  Lord  Justice  Cotton,  it 
would  take  a  strong  case  to  make  me  will- 
ing to  interfere  to  stay  an  English  action 
merely  on  the  ground  of  concurrent  litiga- 
tion in  America.  That  the  Court  has 
power  to  do  it,  I  agree.  It  is  clear,  not 
merely  fix>m  reason,  but  from  the  language 
of  Lcvd  Cottenham  and  Lord  Cranworth, 
referred  to  by  Lord  Justice  Cotton,  that 
this  Court  would  do  it  if  necessary,  but 
some  special  circumstances  must  surely  be 
brought  to  the  attention  of  the  Court 
before  it  will  do  such  a  strong  thing  as  to 
stsj  an  English  action  because  another 
sctKm  was  pending  between  the  same 
mrtieB  on  the  same  subject-matter  in  a 
foreign  Court.  I  think  it  is  not  necessary, 
that  being  the  ground  of  my  decision,  to 
reriew  the  cases  that  have  been  cited ;  I 
think  that  none  of  them  will  be  found  to 
be  in  the  least  degree  inconsiKtent  with 
the  decision  of  the  Court  in  this  case. 

Cotton,  L.J. — I  wish  to  add,  that  which 
I  had  omitted,  that  th^  case  might  bo 
very  different  after  decree  obtained  in 
either  of  the  suits. 


Solidton — Trinders  U  Romcr,  for  appellants ; 
Hores  k  Pattisson,  for  respondents. 
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In  re  willoughby-osborne. 

WILLOUGUBY  -  OSBORNE     V. 
HOLYOAKE. 


Will — Constmction — Married  Woman 
—  Power — Appointment — Lapse  of  ap- 
pointed Share, 

By  the  vnll  of  a  mar}*ied  vjoman  slie 
declared  a  desire  that  it  should  operate  over 
all  property  which  site  had  poioer  to  a]}- 
pointy  and  she  named  executors  and  trus- 
tees. She  then  made  a  specify  appointnumt 
whicfi  failed  by  lapse: — Held,  that  tlie 
lapsed  share  belonged  to  her  estate. 

On  the  occasion  of  the  marriage,  in  1875, 
of  Augustus  W.  Smethurst  and  Theresa 
Willoughby  Smethurst,  her  father,  Colonel 
George  WiUoughby-Osbome,  settled  cer- 
tain personalty,  giving  her,  in  the  events 
that  happened,  a  general  power  of  appoint- 
ment by  will  over  part  of  the  settled 
funds,  which,  in  default  of  appointment, 
reverted  to  Colonel  George  Willoughby- 
Osborne. 

By  his  will.  Colonel  George  Willoughby- 
Osbome  gave  his  daughter,  Mrs.  Smethurst, 
a  general  testamentary  power  of  appoint- 
ment over  certain  realty,  which,  in  default 
of  appointment,  he  gave  to  the  children  of 
his  son  John  William ;  and  also  gave  her 
a  general  testamentary  power  of  appoint- 
ment over  one-third  of  his  residuary  real 
and  personal  estate,  and  gave  that  third, 
in  default  of  appointment,  to  Algernon 
and  Arthur,  the  two  sons  of  his  son  John 
William. 

Mrs.  Smethurst  died  in  her  husband's 
lifetime,  having  made  a  will,  which  com- 
menced with  the  expression  : — ''  I  declare 
this  to  be  my  last  wiU,  which  I  desire  shall 
operate  upon  all  property  in  which  I  have 
any  interest,  or  over  which  I  have  any 
power  of  appointment."  She  appointed 
her  husband  and  J.  C.  Stogdon  execu- 
tors and  trustees ;  and  after  a  number  of 
legacies  and  provisions  (which  are  suffi- 
ciently referred  to  in  the  judgment)  the 
will  concluded  with  the  following  clause : 
"  subject  to  and  charged  with  the  payment 
of  my  debts,  funeral  and  testamentary  ex- 
penses, and  the  foregoing  legacies,  I  leave 
and  appoint  all  other  property,  both  real 
and  personal,  which  I  have  power  to  dis- 
pose of,  unto  and  equally  to  be  divided 
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between  my  said   three   brothers   abso- 
lutely." 

Mrs.  Smethurst  had  three  brothers,  one 
of  whom,  John  William,  mentioned  above, 
died  in  her  lifetime.  This  action  was 
brought  by  the  children  of  John  William, 
other  than  Algernon,  the  eldest  son,  who 
was  heir  of  Mrs.  Smethurst,  to  obtain  a 
decision  that  the  lapsed  share  of  their 
father  did  not  pass  by  the  will  of  Mrs. 
Smethurst,  but  went  in  default  of  appoint- 
ment. 

Cozens-Hardy^  Q.C,  and  Dauney,  for 
the  plaintifis. — By  appointing  direct  to  the 
objects  of  her  bounty  without  the  inter- 
vention of  trustees,  the  testatrix  shewed 
she  had  no  intention  of  benefiting  anybo4y 
else— /71  re  Davies*  Trusts  (1)  and  Hoare 
V.  Osborne  (2).  One  of  the  surrounding  cir- 
cumstances, namely,  the  way  the  property 
would  go  in  default  of  appointment,  points 
to  that  conclusion. 

Cookson,  Q,C.,  and  Davenport,  for  the 
executors,  relied  on  various  clauses  of  the 
will,  especially  the  first  one,  as  shewing  an 
intention  in  the  testatrix  to  appropriate 
the  property  to  herself,  and  deal  with  it 
as  her  own ;  it  was,  they  said,  entirely  a 
question  of  intention.  The  leaning  of  the 
Co^rt  was  towards  a  full  exeroise  of  the 
power,  and  the  case  seemed  covered  by 
In  re  Pin^dVs  Settlement  (3)  and  In  re 
De  LiLsVs  Trusts  (4).  Hoare  v.  Osborne 
(2)  was  not  good  law. 

Olassey  Q.C.,  and  E,  Beaumont^  for 
Algernon  Willoughby-Osbome.  —  If  the 
Court  saw  an  intention  to  appropriate  the 
personalty  the  same  rules  applied  to 
realty — In  re  Van  Hay  an  (5), 

Stallard,  Watson,  God^Jroi  and  Rawlins, 
for  other  parties. 

Cozens-Hardy,  Q.C.,  in  reply. 

Fry,  J.,  said, — In  my  opinion,  the  tes- 
tatrix must  be  deemed  to  have  made  the 
property  in  question  part  of  her  own  pro- 
perty.    It  appeal's  that  she  was  enabled  to 

(1)  41  Law  J.  Rep.  Chanc.  97  ;  Law  Rep.  13 

Eq.  163. 

(2)  33  Law  J.  Rep.  Chanc.  686. 

(3)  48  Law  J.  Rep.  Chanc.  741 ;  Law  Rep.  12 
Ch.  D.  667. 

(4)  3  Ir.  Rep.  232. 

(6)  60  Law  J.  Rep.  Chanc.  1 ;  Law  Rep.  16 
Ch.  D.  18. 


make  a  will  under  three  powers  of  ^ipoint- 
ment,  all  of  which  were  general :  one  wis 
contained  in  her  marriage  settlement,  dated 
1875,  one  was  conferrod  by  her  fiithei^i 
will  over  certain  devised  roedty,  and  the 
other  was  conferred  also  by  her  fiitfaei'i 
will  over  a  certain  share  of  the  residiie  of 
his  general  estate. 

"Hie  question  I  have  to  determine  h« 
been  expressed  in  this  manner: — **TbiB 
question  in  all  cases  of  the  daamowbeftm 
me  is  one  of  intention — namelj,  whether 
the  donee  of  a  power  meant  by  the  esercne 
of  it  to  take  the  property  dealt  with  out  of 
the  instrument  creating  the  power  fat  all 
purposes,  or  only  for  the  limited  puipoae 
of  giving  effect  to  the  particular  disposituni 
expressed."  That  is  the  way  the  Yioa- 
Chancellor  of  Ireland  stated  the  question 
in  In  re  De  IaasHs  Thrusts  (4),  and  it  has 
been  adopted  by  the  Master  of  the  BoUs 
in  PiiMts  SetUement  (3),  to  which  I  ha?B 
been  referred,  and  it  undoubtedly  ojipuMWi 
the  true  mode  in  which  the  Couits  have 
to  determine  such  cases. 

Now  there  are  several  indications,  to 
my  mind,  of  an  intention  to  take  the  pro- 
perty out  of  the  original  instnunentfl,  uid 
to  make  it  in  effect  theproperty  of  the  toa- 
ratrix.  One  of  the  most  matenal  of  theas 
is  the  intention,  obvious  on  the  face  of  the 
whole  will,  to  deal  with  the  property  as 
one  mass.  She  charges  the  legacies  and 
debts  upon  the  entire  property  as  a  single 
body.  She  describes  that  property  as  her 
residuary  estate,  and  she  leaves  it  to  be 
divided  among  three  persons,  one  of  whom 
predeceased  her,  and  hence  the  qneatioiL 
Let  me  observe  a  little  more  particnlarly 
on  the  structure  of  the  will,  llie  testatrix 
begins  by  declaring  her  desire  that  the  will 
shall  operate  upon  all  property  in  whidi 
she  has  any  interest,  or  over  which  she  has 
any  power  of  appointment  or  dispositiop — 
the  property  in  which  she  has  interest,  and 
the  property  over  which  she  has  power,  are 
to  be  dealt  with  alike  by  this  wilL  In  the 
next  place,  she  appoints  her  husband  and  a 
Mr.  Stogdon  to  be  her  executors  and  trustees. 
The  effect  of  that  appears  to  me  to  be  to  vest 
theentirety  of  thepersonal  estate  over  whidi 
she  had  the  power  of  disposition,  together 
with  the  property  in  which  she  had 
interest,  in  the  same  execntors.  Thou 
she  bequeaths  certain  legacies,  and  then 
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she  directs  that  her  jeweby,  not  men- 
tioned in  her  will  or  any  oodioil  thereto, 
ahoold  be  sold,  and  the  proceeds  should 
fijl  into  her  residuary  estate.  She  has, 
therefore^  described  her  residue,  which 
she  afterwards  deals  with  as  her  residuary 
estate.  I  can  hardly  imagine  a  circum- 
Btanoe  more  indicative  of  the  intention  that 
the  residue  shall  be  treated  as  her  own 
property.  And  then,  subsequently,  she 
hftTing  declared  that  the  property  is  sub- 
ject to  the  charge  for  payment  of  her  debts, 
funeral  and  testamentary  expenses,  and 
foi6going  legacies,  she  leaves  and  appoints 
all  other  property,  both  real  and  personal, 
of  which  she  has  power  to  dispose,  unto 
and  to  be  equally  divided  between  her 
three  brothers.  I  think,  therefore,  there 
is  to  be  found  a  dear  intention  that  the 
residTie  shall  be  one,  and  that  the  residue 
Bhall  be  treated  as  hers.  If  I  find  that,  it 
is  flofficient  to  take  it  out  of  the  operation 
of  the  previous  instruments. 

Some  difficulty  might  be  created,  no 
doabty  by  the  case  of  Uoare  v.  Osborne  (2), 
to  which  I  have  been  referred,  a  decision 
of  the  learned  Yice-Chanoellor  Kindersley. 
It  appears  to  me  that  that  case  is  not  con- 
fldatent  with  some  of  the  subsequent  de- 
^nmimn^  and  I  Can  hardly  help  expressing 
my  doubt  as  to  the  soundness  of  the  rea- 
scming  in  that  case.  It  proceeded  on  this 
fboting — a  married  woman  cannot  dispose 
of  the  fee-simple  of  land ;  a  married  woman 
cannot  dispose  of  personal  estate,  unless  it 
be  settled  to  her  separate  use ;  a  married 
'Woman  can  dispose  of  both  real  and  per- 
sonal estate  by  virtue  of  a  power  of  appoint- 
ment. If,  therefore,  argues  the  Yice- 
Ghanoellory  she  makes  it  her  own,  she  can  - 
only  dispose  of  it  by  virtue  of  a  power  of 
dispositioh  incident  to  property ;  but  she 
has  no  such  power,  therefore  her  disposition 
woold  &il.  The  result  is  that  no  ex- 
prosood  intention  of  making  it  her  own  can 
prevail  over  the  expressed  intention  to  dis- . 
pose  of  it.  If  it  is  her  own  the  disposition 
£Biia;  if  it  is  not,  it  succeeds.  That  is 
the  reasoning  of  the  learned  Vice-Chan- 
oeUor.  Therefore,  in  the  case  of  a  niarried 
woman,  he  declined  to  hold  any  thing  suffi- 
cient to  make  it  her  own  property,  because 
be  held  that  that  would  defeat  the  entire 
object  of  the  appointment.  With  great 
dcfoenoe  to  the  learned  Judge,  whose  de- 
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dsion  I  view  with  the  highest  respect,  I 
am  unable  to  follow  that  reasoning.  It 
appears  to  me  that  the  sound  conclusion 
from  a  will  of  that  description  is  this : 
that  the  appointment  shall  operate,  but  it 
shall  operate  as  if  the  property  had  been 
her  own,  and  she  had  power  to  will  it.  In 
that  manner  I  give  e£fect  to  both  the  ex- 
pressed intentions :  the  expression  of  inten- 
tion that  it  shall  be  disposed  of,  and  the 
expression  of  intention  that  it  shall  be 
treated  as  if  it  were  her  own.  I  therefore 
think  that  where,  as  in  the  present  case,  I 
find  a  declaration  that  the  property  is  to 
be  deemed  hers,  and  a  declaration  of  in- 
tention to  exercise  her  power  of  appoint- 
ment, there  is  nothing  to  prevent  its 
being  appointed  as  if  it  were  her  own.  I 
hold,  therefore,  that  the  plaintiff'  case  has 
failed. 

Solicitors— Showbridge  &  May,  for  plaintiffs ; 
Clarke,  Rawlins  Sc  Co.,;  Fladgate,  Smith  Sc 
Co. ;  J.  C.  Stogdon ;  Prior,  Bigg,  Church  k, 
Adams,  agents  for  B,  P.  Hill,  Worcester; 
and  Nelson,  Son  k  Hastings,  for  defendants. 


[IN  THE  COURT  OF  APPEAL.] 

Jessel,  M.R. 
Cotton,  L.J. 

BOWEN,  L.J.      >  SUTTON  V,  SUTTON. 

1882. 
Dec.  12. 

Mortgage — Action  on  Covenant — TwerUy 
Years — Statute  of  LimitatioiiSy  1874  (37 
d:  38  Vict.  c.  57),  s.  8 — Statute — Marginal 
Notes—Title. 

Wliere  no  principal  or  interest  in  respect 

of  a  mortga^fe  debt  hcLS  been  paid,  and  no 

acknowledgment  in  writing  has  been  given 

for  the  space  of  twelve  years^  no  a4Stion  will 

lie  on  the  covenant  to  pay. 

The  8^  section^  which  bars  the  mortgagee 
of  his  rcTnedies  against  the  mortgaged  land 
after  the  expiration  of  twelve  years  without 
paymsnt  or  acknowledgment,  bars  also  his 
remedy  under  the  covenant  oj  the  mort- 
gagor for  payment  of  principal  and  in- 
terest. 

Dictum  of  Jessel,  M.R.,  in  In  re  Ve- 
nour's  Settled  Estates  (45  Law  J.  Rep. 
Chanc.  409 ;  Law  Rep.  2  Ch.  D.  522,  at 
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Sutton  V.  Sutton,  App, 

p.  525)y  that  margiryal  notes  to  the  sections 
of  an  Act  of  Parliament  are  part  of  tlie 
Actf  corrected. 

Hunter  v,  Nockolds  (1  Mac.  &  G.  640, 
651 ;  1  Hall  &  Tw.  644 ;  19  Law  J.  Rep. 
Chanc.  177)  explained  or  overruled. 

This  was  an  action  brought  by  the  widow 
and  executrix  of  G.  F.  R.  Sutton,  who  died 
on  the  8th  of  March,  1870,  claiming  an 
account  of  what  was  due  to  her,  as  such 
executrix,  for  principal  money  and  interest 
on  a  covenant  contained  in  an  indenture  of 
the  13th  of  May,  1868,  made  between  the 
defendant  of  the  one  pait,  and  the  testator 
of  the  other  part. 

The  writ  in  the  action  was  issued  on  the 
13th  of  March,  1882. 

The  indenture,  as  set  forth  in  the  state- 
ment of  claim,  merely  shewed  a  covenant, 
whereby  the  defendant,  in  consideration  of 
a  sum  of  1,850^.  advanced  by  the  testator, 
covenanted  with  the  testator,  his  executors, 
administrators  and  assigns,  to  pay,  or  cause 
to  be  paid,  on  demand,  to  the  testator,  his 
executors,  administrators  or  assigns,  the 
sum  so  advanced,  and  interest  for  the  same, 
or  for  BO  much  as  should  for  the  time  being 
remain  due  upon  the  security  of  the  said 
indenture,  at  five  per  cent.,  and  also,  on 
demand,  to  pay,  or  cause  to  be  paid  aa 
afoi^said,  all  costs  of  and  relating  to  the 
said  indenture  and  attending  the  execu- 
tion of  the  trusts  and  powers  therein  de- 
clared. 

The  claim  also  stated  that  sums  amount- 
ing in  the  aggregate  to  1,003^.  lis.  id,  had 
been  paid  by  the  defendant  to  the  testator  in 
his  lifetime  in  part  repayment  of  the  prin- 
cipal and  interest;  the  last  repayment 
was  made  on  the  29th  of  January,  1869 ; 
and  that  no  payment  on  account  of  prin- 
cipal or  interest  had  been  made  since  the 
testator's  death. 

By  his  statement  of  defence,  the  defen- 
dant stated  that  the  indenture  of  the  13th 
of  May,  1868,  was  in  &ct  an  indenture  of 
mortgage,  whereby  the  principal  sum  and 
interest  were  secured  by  mortgage  of  and 
charged  upon  one  equal  undivided  third 
part  or  share  of  and  in  certain  lands  in  the 
county  of  Hertford,  and  that  the  indenture 
contained  no  covenant  for  principal  or 
interest  other  than  that  set  forth  in  the 
statement  of  claim. 


It  also  alleged  payment  of  a  furthar  ram 
on  account  of  interest  cm  the  12th  of  No- 
vember, 1869. 

By  the  4th  paragraph  the  ^<»%yfant 
stated  that  no  part  of  the  principal,  nor 
any  interest  thereon,  had  been  paid,  nor 
had  any  acknowledgment  of  any-  qght 
thereto  been  given  in  writing,  signed  bj  the 
defendant  or  any  person  as  his  agent  or 
'  otherwise,  to  any  person  entitled  thereto^ 
or  his  or  her  agent,  sinoe  the  12tli  of  No- 
vember, 1869 ;  and  the  defendant  cUumed 
the  benefit  of  the  provisions  of  the  Bed 
Property  Limitation  Act,  1874,  and  of  all 
other  Statutes  of  Limitation  in  bar  to  the 
relief  sought  in  the  action. 

The  plaintiff  joined  issue  npon  some  of 
the  defendant's  allegations,  and  demnzred 
to  paragraph  4  as  bemg  bad  in  law,  on  the 
ground  that  the  plaintdfiTs  ri^t  to  the 
relief  sought  was  not  barred  by  the  stidnitiBL 

Chitty,  J.,  held  that  the  right  to  soe 
upon  the  covenant  had^not  been  barred  by 
the  statute,  and  accordingly  allowed  the 
demurrer. 

The  defendant  appealed. 

Rojner,  Q.C,  and  J,  G.  Wood,  for  the 
appellant. — This  is  really  an  action  to  re- 
cover a  sum  of  money  secured  by  mortgage, 
and  falls  within  section  8  of  the  Statute  of 
Limitations,  1874,  which  is  identical  with 
section  40  of  3  &  4  Will.  4.  c.  27 ;  and  the 
decisions  on  the  earlier'  Act  are  comD- 
quently  binding  in  construing  the  later 
statute — Uarlock  v.  Ashberry  (1).  Hie 
object  of  the  statute,  as  appears  in  the  title, 
is  to  limit  the  times  wiUiin  which  actiona 
may  be  brought  for  the  recovery  of  land 
or  charges  thereon. 

[Macnaghteny   Q.Cy  objected  that  the 
e  could  not  be  referred  to,  and  cited 
Hunter  v.  Nockolds  (2).] 

[Jessel,  M.R.,  said  that  the  title  and 
preamble  could  be  looked  at,  but  that  his 
statement  in  In  re  Venour^s  Settled  EsiaUs 

i3)  that  the  marginal  notes  could  be  re- 
ierred  to  was  incorrect.] 
This  is  a  charge  on  land,  and    Doe  v. 

(1)  51  Law  J.  Rep.  Chanc.  96,  394  ;  Law  Bep. 
19  Ch.  D.  639. 

(2)  1  Mac.  &  G.  640,  661 ;  1  Hall  &  Tw.  644 ; 
19  Law  J.  Rep.  Chanc.  177. 

(3)  45  Law  J.  Rep.  Chano.  409 ;  Law  Bep.  2 
Ch.  D.  522,  at  p.  626. 
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WUUami  (4)  decides  that  an  action  for  the 
iBOOTeiy  of  money  on  a  covenant  or  bond 
acoompanying  a  mortgage-deed  was  within 
section  40  of  the  earlier  Act.  Wrixon  v. 
Vixe  (5)  was  also  referred  to. 

MaenaglUen,  Q,C,,  and  Etherington,  for 
the  plaintiff. — ^The  object  of  the  Act  is  to 
protect  real  property,  and  to  substitute  in 
oertain  sections  of  the  3  &  4  Will.  4.  c.  27, 
twelve  years  for  twenty,  but  leaves  un- 
touched the  collateral  covenant,  which  is 
distinct  from  the  mortgage,  and  the  right 
to  sue  on  that  covenant  is  not  barred  till 
alter  the  expiration  of  twenty  years.  This 
was  provided  by  3  &  4  Will.  4.  c.  42.  s.  3, 
whidi  being  a  later  Act  than  3  &  4  Will. 
4.  c  27,  would  prevail,  duch  is  the  opinion 
of  conveyancers — see  Prideaugc  (6).  In 
HwgUer  V.  NockoJda  (2)  Lord  Cottenham 
held  that,  as  against  the  estate  on  which 
an  annuity  or  mortgage  was  charged,  no 
monB  than  six  .years'  arrears  could  be  re- 
covered ;  but  that  in  an  action  of  covenant 
•gainst  the  covenantor  twenty  years 
arrears  of  annuity  or  interest  of  a  mort- 
gage might  be  recovered,  but  that  they 
formed  no  charge  on  the  estate  beyond  the 
six  years. 

[Jessel,  M.R. — Henry  v.  Smith  (7)  is 
iniXHisistent  with  Hwnter  v.  ^ockolds  (2).] 

They  also  referred  to  Lewis  v.  Duncambe 
(8)  and  Strackan  v.  Thoinas  (9). 

J.  O.  Wood  in  reply. 

Jessel,  M.R. — This  is  an  appeal  from 
WL  decision  of  Mr.  Justice  Chitty.  I  am 
aorry  to  say  that  no  note  of  the  judgment 
in  the  Court  below  seems  to  have  been 
taken,  and  therefore  I  am  unable  to  ascer- 
tain tiie  real  grounds  on  which  the  learned 
Jadge  founded  his  decision. 

The  sole  question  that  we  have  to  decide 
Is,  whether,  when  no  principal  or  interest 
in  resptet  of  a  mortgage  debt  has  been 

K'd,  and  no  acknowledgment  in  writing 
I  been  given  for  the  space  of  twelve 
yean,  an  action  on  the  covenant  contained 
in  the  mortgage-deed  is  maintainable  or 
notw 

(4)  6  Ad.  &  B.  291 ;  5  Law  J.  Hep.  K.B.  231. 
(6)  3  Dr.  k  W.  104. 

(6)  »th  ed.  vol.  i.  p.  479. 

(7)  2  Dr.  &  W.  .^81. 

(B)  29  Beav.  175;  30  Law  J.  Kep.  Chanc.  732. 
(9)  18  Ad.  ft  E.  636,  646,  566 ;  4  P.  &  D.  229; 
9  Law  J.  Bep.  Q.B.  397. 
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That  question  depends  for  its  decision 
upon  the  true  construction  of  the  8th  sec- 
tion of  the  Real  Property  Limitation  Act, 
1874  (37  <fc  38  Vict.  c.  57). 

Before  reading  the  section,  upon  which 
of  course  everjrthing  turns,  I  must  say  a 
few  words,  and  a  few  words  only,  upon  the 
nature  or  origin  of  the  limitation  with  re- 
gard to  the  right  to  sue  under  such  cir- 
cumstances. The  period  of  twenty  years 
having  been  established  as  a  bar  to  actions 
of  ejectment,  the  same  period  was  extended  - 
to  actions  on  bonds  by  analogy,  and  be- 
came the  settied  law.  After  the  lapse  of 
twenty  years  without  any  payment  having 
been  made,  it  was  said  that  it  must  be 
presumed  that  the  debt  had  been  satisfied. 

But  then,  again,  that  doctrine  wias  ex- 
tended somewhat,  and  ultimately  it  went 
to  this  extent — that  if  the  mortgagor 
remained  in  possession  for  twenty  years, 
and  did  not  give  any  acknowledgment,  the 
mortgage  would  be  presumed  to  be  satis- 
fied. That  being  the  state  of  the  law,  the 
Statute  of  Limitations  which  was  passed 
in  the  reign  of  William  IV.  gave  the 
same  limitation  to  the  recovery  of  a  mort- 
gage debt.  What  did  that  meani  Did 
it  mean  to  cut  down  the  old  right  as 
to  presumption  of  payment  t  Surely  not. 
The  meaning  of  the  Statute  of  Limitations 
is  not  to  give  a  remedy,  but  to  take  away 
a  remedy  then  existing.  If,  therefore, 
there  is  a  presumption  of  payment  by  non- 
payment of  any  portion  of  the  principal 
and  interest,  or  by  not  giving  an  acknow- 
ledgment,  the  statute  was  not  intended 
to  interfere  with  that,  but  rather  to  give 
legislative  authority  to  that  which  had  pre- 
viously rested  on  judicial  decision  only.  I 
think  that  is  the  fair  view  we  ought  to 
take  of  the  statute.  If  that  is  so,.of  course, 
the  mere  fact  of  saying  •  you  shall  not  re- 
cover upon  a  'mortgage,  would  not  keep 
alive  any  remedy  upon  the  mortgage,  whe- 
ther that  remedy  was  upon  a  covenant 
contained  in  the  mortgage  itself,  or  whether 
it  was  upon  the  implied  promise  which  is 
presumed  in  law  from  the  fact  of  accepting 
the  loan  ;  because  it  has  been  decided  that 
if  there  is  no  covenant  and  no  accompany- 
ing bond,  there  la  still  the  implied  pro- 
mise to  pay,  and  if  there  is  a  time  fixed, 
either  by  recital  or  otherwise,  for  the  re- 
payment, in  many  cases  depending  upon 
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the  construction   of  the  instrument,  the 
Court  will  imply  even  a  covenant  to  pay. 
That  being  so,  docs  not  every  mortgage 
contain  within  itself,  so  to  speak,  a  personal 
liability  to  repay  the  amount  advanced  1 
But  let  us  see  what  this  section  says — "  No 
action  or  suit  or  other  proceeding  shall  be 
brought  to   recover  any  sum   of   money 
secured  by  any  mortgage,  judgment  or  lien, 
or  otherwise  charged  upon  or  payable  out 
of  any  land  or  rent,  at  law  or  in  equity,  or 
any  legacy,  but  within  twelve  years  next 
after  a  present  right  to  i-eceive  the  same 
shall  have  accrued  to  some  pci'son  oipiible 
of  giving  a  discharge  for  or  release  of  the 
same,  unless  in  the  meantime  some  part 
of  the  principal  money  or  some  interest 
thereon  shall  have  Ixjen  imid,  or  some  ac- 
knowledgment of  the  right  thereto  shall 
have  been  given  in  writing,  signed  by  the 
person  by  whom  the  same  shali  be  payable 
or  his  agent,  to  the  {)erson  entitled  thereto 
or  his  agent;  and  in  such  case  no  such 
action  or  suit    or   proceeding    shall    bo 
brought  but  within    twelve   years  after 
such  payment  or  acknowledgment,  or  the 
hist  of  such  payments  or  acknowledgments, 
if   more    than  one,  was   given."      Now 
the  words  that  are  mateiial   are — "  No 
action  or  suit  or  other  proceeding  shall  be 
brought   to  recover  any  sum  of  money 
secured  by  any  mortgage."    It  is  impos- 
sible to  say  that  those  words  do  not  include 
this  sum  of  money.     It  is  a  sum  of  money 
secured  by  a  mortgage.     Then,  reading  it 
literally,  this  is  an  action  to  i*ecover  a  sum 
of  money  secured  by  a  mortgage.     Those 
who  say  it  is  not  to  be  read  litez^ly  should 
shew  some  reason  why.     What  they  say 
is,  that  it  does  not  mean  to  recover  any 
sum  of  money  secured  by  a  mortgage,  but 
that  it  means  to  recover  the  money,  so  far 
as  it  can  be  recovered,  by  a  sale  of  the 
land,  or  by  the  receipt  of  the  rents — that 
is  to  say,  so  far  as  you  can  get  it  out  of 
the  land.  That  contention  puts  words  there 
which  are  not  to  be  found  in  the  section ; 
and  it  is  more  than  that,  for  it  gives  no 
meaning  to  words  which  are  to  be  found  in 
the  section,  because  you  could  not  get  that 
money  as  against  the  land  at  the  period 
when  this  Act  passed  except  by  a  suit  in 
the  Court  of  Chancery.  You  could  not  have 
brought  an  action  at  law.  There  is  another 
readmg  which  makes  it  much  plainer^  and 


that  is,  that  the  words  "  at  law  or  in  eqniiy" 
belong  to  ^'action  or  i^uit,"  because  the 
words  ''  at  law  "  have  no  particular  mean- 
ing when  you  have  got  the  words ''  chained 
upon  any  land,"  and  therefore  it  is  pro- 
bable that  the  words  are  not  put  in  tbeir 
i-ight  position.    But,  to  my  mind,  the  result 
is  the  same  when  you  find  that  a  proceed- 
ing  at  law  is  called  ''  an  action,"  and  a  pro- 
ceeding in  equity  is  called  ''a  suit";  end 
when  you  get  the  two  words  "  action  "  and 
'^  suit "  together,  it  is  plain,  to  my  mind, 
that  those  who  framed  that  section  meant 
any  proceeding  in  which  any  sum  of  monOT 
secured  by  a  mortgage  might  be  recovered 
But  the  section  does  not  stop  there,  for  it 
Siiys  '*  or  any  legacy."    To  my  mind  there 
is  nothing  .to  cut  down  the  meaning  of  the 
wonl  "  legacy."  The  word  "  legacy    standi 
there  alone  following  the  words  ''or  other- 
wise charged  upon  or  payable  oat  of  any 
land  or  rent  at  law  or  in  equity,"  and  it 
has  been  decided  that  it  does  apply  to 
legacies  payable  out  of  personal  estata    I 
think  that  gets  rid  of  another  obeervatkm 
that  this  Act  is  obviously  and  chiefly  an . 
Act  passed  with  reference  to  real  estata 
only,  and  therefore  it  was  said  that  jon ' 
are  to  restrict  this  section  to  real  estate^ 
because  that  is  the  general  purview  of  the 
Act.     But  when  you  consider  that  yon 
have  the  word  ''  legacy  "  in  it,  which  has 
been  decided  to  be  general  and  to  apply  to 
both  real  and  personal  estate,  that  sImhts 
tliat  you  cannot  cut  down  the  words  \fj 
reference  to  the  general  purview  of  tbo 
Act,  and  tliat  gets  rid  of  any  questioD  ai 
to  the  preamble  or  the  title. 

Then  there  is  an  observation  to  be  made 
as  to  the  result,  which  would  be  vny 
astonishing  if  the  man  who  is  to  be  jro- 
tected  is  to  get  rid  of  his  security.  "Vrtiyt 
On  what  principle  of  justice?  The  prino- 
ple  always  has  been  either  actual'  satiflft^ 
tion  or  presumed  satisfaction,  or  such  dehj 
on  the  part  of  the  creditor  as  entitiies  tk 
debtor  to  believe  that  he  will  not  be  callsi 
upon  to  pay.  That  is  the  principle  of  th» 
statutes  which  have  been  paaaed  upon 
the  subject.  But  can  that  apply  to  get&nr 
rid  of  a  mortgage,  and  not  to  getting  ria> 
of  a  personal  demand  ?  The  result^  to  ny 
mind,  would  be  absurd  that  you  ahooU 
get  rid  of  a  greater,  so  to  speak,  namdyf 
the  secuiity  upon  the  land — and  shooU 
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neverthelesB  retain  the  lesser,  namely,  the 
personal  liability  to  pay.  It  is  not  a  de- 
eiaive  or  conduaive  reason,  but  it  is  a 
reason. 

Then  it  is  said  that  there  is  another 

gconnd  in  support  of  the  contention  of  the 

respondent,  because  in  the  case  of  a  bond 

or  covenant  not  secured  upon  land,  there 

is  no  such  provision.    The  only  answer  to 

be  given  to  that  is,  that  the  Legislature 

has  not  provided  for  every  possible  case. 

Iliat  is  quite  true.     There  is  an  omission. 

The  same    observation   would  apply  to 

"  legacies,"  to. which  this  section  certainly 

bas'  reference.    It  has  been  decided,  and 

in  mj  opinion  rightly  decided,   that  the 

word  ''  legacy  "  includes  a  share  of  residue, 

bat  it  only  includes  it  where  there  is  an 

Bieeotor  named.    If  there  is  no  executor 

named,  so  that  the  man  dies  intestate  in 

law,  or  if  he  dies  actually  intestate  with- 

imt  having  made  a  will  at  all,  then  the 

■action  does  not  apply ;  and  then  another 

Act  was  passed  limiting  the  period  to 

twenty  years,  but  by  some  slip  it  has  not 

been  ^>plied  in  this  subsequent  Act  of 

PlarliAment  to  intestates.    So  that  there 

tgain  is  a  case  of  omission.     But  that  does 

vot^  to  my  mind,  give  any  answer  to  the 

rgument  as  to  the  absurdity  of  holding 

lat  the  Legislature  intended  to  retain 

le  mortgage  and  to  leave  out  the  per- 

nal  liability.     In  my  opinion  the  literal 

lamng  is  the  right  meaning,  and  there- 

B  this  action  is  barred  as  well  as  i^egards 

\  covenant  as  the  right  to  sue. 

VmoNy  L.  J. — This  case  raises  the  ques- 

whether  twelve  years  is  a  bar  to  an 

m  npon  a  covenant  contained  in  a 

tgige-deed  to  recover  money  when  there 

been  no  money  payment  or  ackiiow- 

Mnt.     That  question  aiises  under  the 

leetion  of  37  &  38  Vict.  c.  67.    I 

the   true   principle  of  construing 

of  Parliament  and  other  documents 

lee  what  is  the  fetir  and  reasonable 

letion  of  the  words  themselves,  and 

ly  them  accordingly;  and  if  Par- 

\  has  used    language  which  does 

press  what  the  intention  was,  it 

laty  of  Parliament  to  correct  its 

igoage;  and  I  think   the  Courts 

emselves  into  great  difficulty  when 

u  62.— Gbanc. 
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they  attempt  to  alter  the  fair  meaning  of  a 
clause  in  an  Act  of  Parliament  by  framing 
what,  in  their  view,  would  have  been  a 
better  enactment.  Of  course  where  there 
is  an  obvious  absurdity  from  reading  it  in 
a  literal  way,  and  where  there  are  doubtful 
expressions  which  may  bear  two  meanings, 
one  must  not  give  a  construction  which 
will  tend  to  an  obvious  absurdity.  But, 
to  my  mind,  there  is  no  absurdity  in  read- 
ing this  section  grammatically  and  constru- 
ing it  according  to  ordinary  rides.  It 
reads :  '*  No  action  shall  Jbe  brought  to 
recover  any  sum  of  money  secured  by  any 
mortgage";  and  then  it  goes  on  to  some- 
thing else.  I  think  that  the  words  "  action 
or  suit "  would  apply  to  an  action  at  law 
as  well  as  to  a  suit  in  equity ;  but  I  think 
that  the  words  ''  at  law  or  in  equity ''  are 
not  very  correctly  brought  in  their  right 
place,  but  that  the  words  do  apply  ''to  ac- 
tions, suits  or  other  proceedings."  If  so, 
it  makes  it  undoubted  that  the  words  "  or 
other  proceeding  "  apply  to  other  proceed- 
ings at  law  or  in  equity.  Even  if  that  is 
not  so,  I  think  that  the  woi'ds  ''  action  or 
suit "  sufficiently  point  to  the  nature  of  the 
proceedings.  Then,  what  have  we  here) 
We  have  an  action  brought  to  recover  a  sum 
of  money  which  is  secured  by  mortgage, 
and  that  being  so,  this  action  does  come 
within  the  express  provision  of  this  statute. 
That  being  so,  how  is  it  sought  to  be  main- 
tained that  twelve  years  is  not  a  bar  ?  One 
difficulty  I  have  felt  has  been  in  conse- 
quence of  the  case  decided  by  Lord  Cotten- 
ham,  and  in  which  he  expressed  an  opinion 
that,  although  in  actions  brought  to  recover 
money  issuing  out  of  the  lands  only  six 
years'  interest  could  be  allowed,  yet  he 
based  his  decision  upon  this  ground — that 
one  must  take  the  two  statutes,  3  ik  4 
Will.  4.  c.  27,  and  3  «fe  4  Will.  4.  c.  42, 
together.  That  might  be  right  under  the . 
ciixsumstances.  He  was  driven  to  that  by 
this  consideration,  that  the  one  Act  was 
passed  only  three  weeks  before  the  other, 
and  therefore  he  said  you  must  take  the 
two  together,  and  take  the  later  one  only 
as  an  explanation  of  the  other  Act.  I 
think  we  are  not  in  any  such  difficulty 
here,  because  the  section  we  have  to  con- 
strue is  contained  in  an  Act  passed  in  the 
year  1874,  and  therefore  there  is  no  nccce- 
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sity  for  canstming  this  so  as  to  leave  the 
same  bar  to  an  action  on  the  covenant  as 
that  which  is  provided  by  section  42  of 
the  earlier  Act.  There  is  no  necessity  to 
follow  in  this  case  the  mode  in  which  Lord 
Cottenham  dealt  with  the  two  Acts  passed 
almost  simultaneously. 

The  other  ground  of  contention  is  this, 
that  this  Act  was  intended  to  bar  actions 
for  the  recovery  of  land  or  for  enforcing 
charges  thereon.  That  is  the  primary  ob- 
ject of  the  Act ;  but  still,  although  it  is  an 
Act  having  thiat  pnmary  object,  we  find 
that  the  clause  in  question,  according  to 
its  true  construction,  goes  somewhat  be- 
yond that,  and  does  something  more,  in 
my  opinion,  than  limit  its  application  to 
those  actions  which  are  the  primary  ob- 
jects of  the  Act.  I  think  it  would  be 
wrong  to  hold  that  this  section  ought  not 
to  have  its  true  consti*uction.  That  being 
so,  in  my  opinion,  the  true  construction  is 
in  accordance  with  that  which  would  make 
twelve  yeara  a  bar  to  any  action  upon  the 
covenant,  since  it  is  an  action  to  recover 
money  charged  upon  land.  The  conten- 
tion of  the  respondents  here  is,  that  you 
must  treat  this  as  a  section  preventing 
your  enforcing  any  charge  upon  land, 
whether  it  be  by  mortgage,  charge  or  lion. 
That  is  not  what  the  section  says;  and 
that  being  so,  I  do  not  see  how  we  can 
alter  the  language  of  the  section,  and  give 
it  a  different  meaning  from  that  which  I 
think  it  bears. 

BowEN,  L.J. — I  am  of  the  same  opinion. 
I  think  this  case  fiills  within  the  exact 
words  of  the  Act.  I  start  with  this,  that 
section  8  of  the  Real  Property  Act,  1874, 
appears  to  me  clearly  to  apply,  and  was 
meant  to  apply,  not' only  to  suite  in  equity, 
but  to  actions  at  law.  It  may  be  that  the 
words  "at  law  or  in  equity"  are  placed 
out  of  their  ordinary  position.  I  think 
that  may  be  so;  but  whether  they  are 
placed  in  their  right  or  their  wrong  posi- 
tion, clear  it  is  that  the  section  means  to 
deal  with  actions  at  law  oa  well  as  with 
suits  in  equity.  If  the  judgment  of  the 
Court  below  is  right,  to  what  possible 
action  at  law  could  this  section  apply  1 
There  were  two  ways  of  suing  at  law  when 
there  had  been  a  mortgage  transaction. 


One  where  there  was  a  covenant  npon  the 
express  covenant ;  but  if  there  was  no  cove- 
nant, the  law  presumed  an  implied  promiM 
arising  out  of  the  transaction   itself  to 
repay  the  money  either  at  a  fixed  or  an 
uncertain  date — a  promise  which  mig^ti 
according  to  the  character  and  oonstmctioii 
of  the  document,  be  either  a  simple  or  a 
special  contract.     This  particular  aotioa  ii 
an  action  of  covenant.     If  this  sectiQii  i^ 
plies  to  common  law  actions,  and  does  not 
apply  to  an  action  of  covenant^  what  does 
it  apply  to  ?    It  must  apply  to  this  action, 
which  may  be  said  to  be  a  common  lav 
action  on  an  implied  promise.     What  an 
extraordinaiy  result  would  follow  if  it  was 
decided  that  the  section  did  not  deal  with 
express  promises,  but  dealt  with  implied 
promises.  What  possible  grounds  in  reason 
could  there  be  for  putting  that  intetpretar    . 
tion  on  the  plain  words  of  the  section  t  It 
seems  to  me  that  the  words  themsdves  are 
really  clear — "  No  action,  suit  or  other  pio« 
ceedmg  shall  be  brought  to  recover  any  boib 
of  money  secured  by  any  mortgage."  Doob 
not  that  mean  that  no  action  or  suife  shall 
be  brought  to  recover  any  sum  of  monqr 
which  is  secured  by  any  mortgage  t  K  tliat 
is  the  true  construction,  this  is  a  som  of 
money  which  is  secured  by  a  mortaigB^ 
and  the  section  does  apply.     It  has  nea 
contended  by  Mr.  Macnaghten  that  we  aie 
to  read  it  in  a  non-literal  sense,  and  that 
the  words  **  sum  of  money  secured  hv  any 
mortgage "  do  not  mean  a  sum  whioh  is 
secured,  but  as  if  it  was  "  to  recover  aoj 
sum  of   money  so  far  as  it  is  secured.' 
The  first  objection  to  that  is  that  it  ia  not 
the  language  of  the  section,  and  I  tiiink 
we  ought  to  keep  to  the  plain  woidi  ^ 
the  Act  of  Parliament  where  we  on* 
The   second  objection    to  it  is,  that  it 
gives  no  meaning  whatever  to  the  mrd 
**  action,"  because  there  was  no  sodi  thinfr 
so  far  as  I  know,  of  an  action  which  cow 
be  brought  to  recover  a  sum  of  money  lO 
far  as  it  was  secured. 

The  preamble  of  the  Act,  it  is  said,  eihew^ 
that  the  only  actions  which  were  intendeA- 
to  be  limited  in  time  were  actions  wIubIP' 
related  to  real  propeity.     I  do  not  thinl^^ 
that  the  preamble  can  be  taken  to  havecni^ 
down  the  express  provisions  of  the  stabrt^^ 
especially  as  there  does  not  seem  to ' 
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anjrthing  inconsistent  with  the  spirit  pf 
the  Act. 

•  Demurrer  overruled. 
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Patent — Infringement  by  Importation — 
Cu$Unn  Hou9e  Agent. 

The  defendarUSy  acting  as  Custom  House 
agents  for  a  foreign  firm,  passed  through 
ike  Custom  House  at  London  certain  goods 
the  importation  of  which  into  England  was 
an  infringement  of  a  patent  belonging  to 
the  pUkinJtijfs,  TJie  passing  -through  the 
Cuatom  House  was  a  step  necessary  to  be 
taken  b^oreUhe  goods  could  be  transhipped 
into  Ughters  and  warehoused.  The  defen- 
danta  never  had  possessi-on  or  control  of 
the  goods : — ^Held,  that  the  defendants  had 
not  in/ringed  the  plaintiffs*  patent. 

This  was  an  appeal  from  a  jndgment  of 
the  Coart  of  Appeal,  which  reversed  one 
oC  Bacon,  V.C.  The  case  is  reported  in 
the  CoorU  below — 49  Law  J.  Rep.  Chanc. 
726;  50  ibid.  582;  Law  Rep.  17  Ch.  D. 
721.  . 

The  appellants  were  assignees  of  a  patent 
for  the  manufacture  of  ''  dynamite,"  and 
IxooS^t  this  action  for  an  alleged  infringe- 
ment of  their  patent.  The  acts  complained 
of  wtte  as  follows : — 

Means.  Krebs  k  Co.  manu&ctured  at 
Cblogne  a  substance  called  by  them  ''  litho- 
Att^teor,"  which  had  been  held  in  this 
^o>txtkttj  to  be,  in  effect,  the  same  thing 
^  ''dynamite,"  and  could  not  be  im- 
without  infringing  the  appellants' 
—  Messrs.  Krebs  <&  Co.  shipped 
^^e  port  of  London  in  1877  and  1878 
2**^%l  oases  of  lithofracteur,  consigned  to 
""^J^^^a  A  Ck).,  or  assigns.  The  respondents 
■"'^■^d.  as  agents  for  Krebs  ds  Co.  in  passing 


the  goods  through  the  Custom  Hoiise, 
thereby  enabling  them  to  be  removed  in 
lighters  to  Kre^  <b  Co.'s  warehouses.  In 
one  of  the  documents  necessary  for  that 
purpose  the  respondents'  name  was  given 
as  importers;  but  their  real  position  as 
"  Custom  House  agents "  only  was  ex- 
plained to  and  understood  by  the  Custom 
House  officers. 

The  importation  licence,  the  holder  of 
which  alone  was  entitled  under  the  Ex- 
plosive Substances  Act,  1875  (38  k  39 
Vict.  c.  17),  s.  40,  sub-s.  9,  to  a  delivery  of 
the  cargo,  was  held  by  an  agent  of  Krebs 
&  Co.  named  Sneyd. 

The  question  was,  whether  by  merely 
acting  as  Custom  House  agents,  in  the 
manner  above-mentioned,  the  respondents 
had  infringed  the  appellants'  patent. 

£acon,  V.C,  held  that  they  had ;  the 
Court  of  Appeal  were  of  the  contrary 
opinion. 

Aston,  Q,C,,  and  Cutler,  for  the  appel- 
lants, repeated  the  arguments  used  in  the 
Courts  below. 

Davey,  Q,C,,  arid  Goodeve,  for  the  re- 
spondents, were  not  called  upon. 

The  Lord  Chancellor  (Lord  Sel- 
borne),  after  reading  the  pai-agraphs  of 
the  statement  of  claim  relating  to  the 
alleged  infiiDgements,  continued : 

Therefore  there  are  these  allegations — 
purchases  by  the  defendants  from  Krebs; 
importation  by  the  defendants ;  delivery  to 
themselves  on  receipt  by  them ;  and  trans- 
shipment and  storage  by  them,  either  as 
owners  or  as  agents,  in  the  port  of  London. 
If  there  was  no  purchase,  if  there  was  no  de- 
livery or  receipt  by  them,  either  as  owners 
or  as  agents,  and  no  act  done  by  them  in  the 
way  of  control  over  the  goods,  it  seems  to 
me  that  all  the  allegations  of  infringement 
fail. 

The  caso  came  by  way  of  appeal  before 
Lords  Justices  James,  Baggallay  and 
Lush.  They  were  all  of  opinion  that  the .. 
acts  proved  to  have  been  done  were  not 
such  acts  as  are  alleged  in  the  statement 
of  claim,  and  that  Uiey  were,  in  point  of 
fact,  nothing  more  nor  less  than  acts 
necessary  for  passing  through  the  Custom 
House  goods  belonging  to  other  persons, 
at  the  request  and  instance  of  those  other 
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persons ;  and  that  there  was  no  receipt  of 
the  goods  by  the  defendants,  no  delivery 
of  the  goods  to  them,  no  dealing  with  the 
goods  in  any  sense  or  manner  by  them. 
The  ground  of  the  judgment  against  the 
appellants  is  thus  stated  by  Lord  Justice 
James : — "  Is  the  mere  assisting  in  getting 
the  goods  from  the  ship  into  a  lighter  an 
actionable  wrong  1  What  is  actionable, 
and  what  the  plaintiffs'  rights  are,  are 
shewn  by  the  letters  patent  themselves. 
What  the  rights  of  the  patentee  are,  and 
what  nobody  can  infringe  is,  that  the  pa- 
tentee and  his  assigns,  and  no  other,  shall 
during  the  term  make,  use,  exercise  and 
vend  his  said  invention.  Can  anybody 
say  that  going  to  the  Custom  House,  and 
writing  to  the  Custom  House  for  Krebs  <& 
Co.,  for  a  warrant  to  discharge  things 
from  a  ship  into  charge  is  making  the 
invention)  Is  it  using  it)  Is  it  exer- 
cising iti  Is  it  vending  iti  It  seems 
to  me  it  is  neither  making,  using,  exer- 
cising nor  vending  the  said  invention. 
Krebs  &  Co.  may  possibly  be  supposed  to 
have  been  using  it.  Krebs  &  Co.,  the  per- 
sons who  had  the  control  over  it,  or  the 
persons  who  had  the  po.ssession,  may,  in 
one  sense,  be  said  to  bo  asing  it,  having 
regard,  as  Mr.  Aston  said  (though  I  do  not 
think  it  is  necessary  for  us  to  determine 
the  point),  to  the  particular  natui-e  of  the 
invention  in  this  case  which  was  patented — 
that  is  to  say,  it  was  an  invention  in  truth, 
by  means  of  which  every  drop  of  the  highly 
explosive  thing  *  nitro-glyceiine '  is  coated 
with  some  other  material  in  such  a  way  as 
to  make  it  storable,  movable  and  trans- 
portable with  safety."  The  Lord  Justice 
sjiys  further  on,  "  Krebs  ik  Co.  might,  in 
that  sense,  be  supposed  to  be  using  the  in- 
vention. But  a  man  who  has  no  posses- 
sion of  the  thing,  and  has  no  control  over 
it,  and  who  ha.s  no  dominion  or  power  to 
deal  with  the  thing,  to  whom  the  safety  is 
of  no  consequence,  or  the  want  of  safety  is 
not  of  the  slightest  const Kjuence  whatever, 
cannot  be  said  to  be  using  the  invention, 
and  that  is  the  only  way  in  which  it  could 
be  said  that  these  letters  jmtent  were  in- 
fringed. Of  course,  nobody  could  pretend 
to  say  that  was  '  making,  exercising  or 
vending,'  and  it  does  not  come  within 
either  of  those." 

Now  I  entirely  concur  in  every  word  of 


that  passage  of  the  judgment  in  which  tlie 
two  other  Lords  Justices  also  ooncur.  And 
it  seems  to  me  that  the  matter  ao  plamly 
stated,  if  it  be  in  aocordanoe  with  tk 
result  of  the  evidence,  makes  it  wholly 
unnecessary  to  go  into  the  ulterior  qnoh 
tions  of  law,  whether  the  doctrine  laid  down 
afi  to  user  in  the  case  of  Neilson  ▼.  £eUi{l) 
is  really  and  truly  applicable  to  what  ii 
alleged  to  be  user  in  the  present  case.    I 
only  refer  to  that  question  of  law  fSor  the 
purpose  of  guarding  myself  against  being 
supposed  either  on  the  one  hand  to  auenti. 
without    hearing    the  ai^nment  on  the 
other  side,  to  Mr.  Aston's  way  of  patting 
it,  or  on  the  other  hand  to  decide  a  quBB- 
tion  which  does  not  appear  to  me  to  oU 
for  decision  in  this  case.     Supposing  thst 
this  was  a  case  of  Betts's  Patent,  it  appeuB 
to  me  that  upon  the  acts  shewn  to  nave 
been  done  by  the  present  defendanti  it 
would  have  been  impossible  to  say  that 
there   was    any    user    by   them  of  the 
capsules.     I  cannot  go  upon  snspicion; 
I  can  only  look  at  the  evidence.    The 
burden  of  proof  is  upon  the  plaintifb.    If 
the  plainti^  have  given  no  evidence  what- 
ever to  shew  either  user  by  the  deftodanti 
or  possession  de  facto  or  constructive  poi- 
session,  it  is  manifest  that,  whatever  eba 
they  did,  the  defendants  did  not  use  thm 
goods.     Most  assuredly,  as  the  Lord  Jos- 
tice  says,  they  did  not  make  or  ezercise  or 
vend  this  invention.     They  may  or  may 
not  have  been  contributing  some  asBsfc- 
ance  to  somebody  who  might  be  in  the 
position  of  infringing  this  patents    Hiat 
may  have  been  a  wrong  thing  to  do  j  bat 
they  did  not  directly  or  indirectly  them- 
selves make,  exercise  or  use  the  inventioD; 
they  did  not  infringe  the  patent ;  and  the 
present  action,  brought  against  them  and 
against  them  only,  cannot  be  sustained.  ^ 
[His  Lordship  then  reviewed  the  eri- 
dence,  and  continued :]  The  inference  isi 
that  the  defendants  did  nothing  whatovtf 
l)ut  pass  these  cargoes  through  the  Cuslom 
House,  doing  those  acts  and  only  tboee 
acts  which  by  law  were  required  for  that 
purpose,  and  doing  them  at  the  inrtancB 
and  at  the  request  of  the  agent  for  Kiehs 
<S:  Co.,  gratuitously  in  substance.    It  tp- 
peai-s  to  me  that  that  is  quite  conriataDfc 

(1)  40  Law  J.  Kep.  Chanc.  317;  Law  Bap.* 
B.  Si  I.  App.  Ir. 
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with  the  single  expression  in  the  docu- 
ments which  is  fastened  upon  by  the 
appellants,  where  Meyer,  the  defendants' 
clerk,  is  described  as  clerk  to  the  importers. 
The  defendants  had  undertaken  to  act  as 
the  agents  of  the  importers  for  the  sole 
purpoee  of  passing  these  goods  through 
the  Custom  House,  in  the  course  of  which 
prooees  it  was  that  that  description  was 
used. 

It  appears  to  me  thact  we  have  nothing 
to  do  with  any  question  as  to  what  would 
or  would  not  be  an  infringement  of  an 
uj  unction  granted  in  a  suit  in  particular 
terms,  which  the  Court  which  granted  the 
injunction  would  properly  judge  of.  We 
have  nothing  whatever  to  do  with  the 
question  what  would  or  would  not  have 
been  the  liability  of  Krebs-tS^  Co.  for  the 
things  which  were  here  done.  Thoy  were 
the  doers  of  those  things  as  feur  as  the 
position  of  owners,  or  the  fact  of  posses- 
sion, went,  and  the  only  doers.  They  did 
indeed  employ  the  agency  of  the  defen- 
dants— and  agents  employed  to  infringe  a 
patent  may  be  liable  in  an  action  for  in- 
nin^^ement;  but  the  agency  was  not  to 
infinnge  the  patent.  The  agency  was 
simply  to  remove  certain  legal  difficulties 
in  the  way  of  the  passage  of  the  goods 
from  the  tdiip  in  which  they  were,  for  the 
aoooont  and  at  the  risk  of  the  true  im- 
porters, -Krebs  h  Co.,  into  a  lighter  of 
theirs  supplied  by  them;  and  nothing 
whatever  was  done  by  the  defendants 
except  to  comply  with  certain  provisions 
of  the  law  relative  to  that  purpose. 

I  think  that  the  judgment  of  the  Court 
of  Appeal  is  tmquestionably  right,  and  I 
move  your  Lordships  that  the  appeal  be 
dismissed  with  costs. 

Loan  BlackbuHn. — I  am  of  the  same 
opinion.  If  the  plaintiffs  had  been  able 
to  make  out  that  the  defendants  had  done 
what  they  in  the  plaintifis'  statement  of 
claim  are  said  to  have  done — namely,  im- 
ported and  used  this  patented  article  —there 
can  be  no  doubt  that  they  would  have 
been  guilty  of  an  infringement  of  the 
patent^  and  that  an  action  at  law  or  a  suit 
in  equity  could  have  been  maintained 
against  them.  The  first  question  is,  What 
are  the  fiicts  as  to  what  they  did  ? 

[His  Lordship  then  examined  the  evi- 
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dence,  stating  that  it  shewed  the  defendants 
to  have  merely  passed  the  goods  through 
the  Custom  House,  and  continued  :] 

But  the  Vice-Chancellor  besides  that 
says,  ''  Assuming  all  that  Mr.  Meyer  and 
the  other  witnesses  said  and  did  to  be 
true,  I  cannot  resist  the  written  and  other 
evidence  that  upon  three  several  occasions 
the  defendants  did  procure  the  delivery 
and  transhipment  of  the  goods  mentioned, 
nor  can  I  doubt  that  such  delivery  was  a 
user  of  the  plaintifis'  invention,  in  infringe- 
ment of  the  plaintifis'  rights  under  the 
patent."  There  I  must  say  I  cannot  agree 
with  the  Vice-Chancellor.  I  agree  3iat 
whoever  in  any  way  "  uses  or  vends  or  exer- 
cises "  a  patented  article  does  commit  an 
infringement  on  the  property  of  the 
patentee  in  that  article;  and  although 
the  present  plaintiffs  were  not  originally 
the  patentees,  they  had. on  the  23rd  of 
April,  1877,  become  the  assignees  of  the 
patent,  and  anything  that  was  done  which 
amounted  to  a  user  of  the  patented  article 
subsequent  to  that  date  would  be  an  in- 
fringement of  their  property.  I  do  not 
think  that  it  would  be  material,  in  order 
to  support  an  action  for  the  infringement 
of  their  property,  to  shew  that  it  was 
knowingly  infringed.  Whether  it  was 
done  knowingly  or  not  it  would  equally  be 
an  infringement  of  their  property.  But 
if  it  was  necessary  to  shew  that  it  was 
done  knowingly  I  think  there  would  be 
strong  ground  for  believing  that  Jones  <b 
Co.,  who  had  been  partly  concerned  in  the 
former  litigation,  knew  quite  well  that 
this  was  an  article  which,  as  the  plaintifis 
alleged,  and.  as  it  turned  out  subsequently, 
correctly  alleged,  was  an  infringement  of 
their  patent.  And  accordingly,  if  the 
defendants  had  in  any  way  used  this 
article,  I  should  have  been  inclined  to  sup- 
port that  case. 

But  what  the  defendants  say,  and  I 
think  say  truly,  is  this — that  they  did  at 
the  request  of  Nursey,  who  was  the  agent 
of  the  actual  importers,  the  persons  who 
manufactured  the  article,  enter  the  ship 
at  the  customs  and  pass  it.  It  was  neces- 
sary under  the  various  Acts  of  Parliament 
for  protecting  the  revenue  that  that  should 
be  done.  They  say,  "  We  did  that.  We 
removed  that  obstacle  which  was  in  the 
way  of  landing  the  goods  fix>m  the  ship  to 
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the  shore/'  And  further,  under  the  Explo- 
sives Act  it  was  necessary  that  they  should 
have  a  licence  to  import,  and  that  various 
precautions  should  he  observed  to  secure 
the  safety  of  the  public  when  that  article 
is  dealt  with.  The  defendants  did  upon 
the  face  of  the  document,  avowedly  acting 
for  the  patentees,  as  agents,  apply  for  and 
obtain  leave  that  these  goods  should  be 
landed  upon  the  proper  conditions  being 
fulfilled  (and  it  appeal's  tliat  those  condi- 
tions were  all  fulfilled),  and  that  is  all. 
Jones  &  Co.  did  therefore  (to  use  a  figure 
of  speech  which  I  used  in  the  course  of 
the  argument)  apply  for  the  key  to  unlock 
two  doors  which  prevented  the  goods 
being  landed  from  the  ship  in  the  Tlmmes 
to  the  shore;  it  was  that,  and  no  more. 
Can  that  in  any  sense  of  the  word  be 
called  ''using"  the  patented  article]  I 
think  not. 

Mr.  Aston  argued  that  if  an  injunction 
had  been  obtained  by  the  present  plaintiffs 
(it  was  not  obtained  by  them,  but  by  their 
predecessors  in  title),  and  they  had  applied 
against  the  present  defendants  upon  the 
ground  that  the  passing .  of  the  ship 
through  the  Customs  and  obtaining  per- 
mission to  land  the  articles  was  a  breach 
of  the  injunction,  it  would  have  been  held 
to  be  a  breach  of  the  injunction.  I  do 
not  say  whether  it  would  have  been  or 
not ;  but  I  do  say  that  that  is  quite  a  dif>- 
ferent  thing  from  bringing  a  new,  fresh 
and  substantive  action  against  the  present 
defendants — ^that  is  to  say,  against  persons 
against  whom  they  had  not  got  an  injunc- 
tion. 

I  quite  agree  that  when  it  is  a  question 
of  the  use  of  a  patented  articlp  it  is  im- 
portant to  see  what  the  nature  of  the 
patented  article  is ;  for  a  dealing  with 
the  article  in  a  particular  way  which  would 
have  been  a  use  of  it  if  the  object  of  the 
patent  was  one  thing,  might  not  be  a  use 
of  it  if  the  object  of  the  patent  was 
another  thing.  In  that  I  agree  entirely, 
and  I  will  not  enter  into  the  enquiry, 
which  might  be  rather  a  nice  one,  whether, 
the  object  of  this  patent  being  to  render 
an  explosive  article  less  dangerous,  less 
liable  to  explode,  than  it  otherwise  would 
have  been,  any  one  who  puts  himself  in  the 
position  of  having  used  the  article  in  that 
shape  might  or  might  not  be  said  to  have 


L. 


used  the  patent.  That  is  a  nice  queatkm. 
But  what  I  do  say  is  that  Jones  ^  Oa 
upon  this  evidence  are  not  in  that  poation 
at  all.  They  never  used  the  article  itnlf ; 
they  never  had  anything  to  do  with  it; 
they  did  nothing  whatever  except  tike 
steps  to  remove  the  two  obstadeB  whidi 
were  imposed  by  the  Legislatore,  not  for 
the  benefit  of  the  patentee,  bat  in  the  one 
case  against  a  breach  or  infringement  of 
the  revenue  laws,  and  in. the  other  oue 
against  the  danger  that  the  article  would 
explode  and  do  mischief.  How  in  any 
sense  taking  those  steps  to  remove  thaw 
two  obstacles  can  be  said  to  be  a  near  of 
the  patent  has  never  been  made  deer  to 
my  mind.  I  am  quite  clear  that  it  is  not; 
and  consequently,  the  defendants  nevw 
having  been  shewn  in  any  way  to  have 
used  or  in  any  other  way  to  haye  infiinged 
this  patent,  I  think  that  the  action  agamit 
them  ought  not  to  succeed,  and  that  there- 
fore the  judgment  of  the  Court  of  Appesl 
should  be  affirmed  with  costs. 

Lord  Watson. — ^The  only  question  in 
this  case  is,  whether  there  Iuls  been  a  user 
or  exercise  of  the  appellants'  patent  by 
the  respondents.  The  facts  of  the  osse^' 
as  appearing  from  the  evidence,  do  not,  to 
my  mind,  admit  of  any  doubt.  Krebs  k 
Co.  were  the  importers  of  three  difforent 
parcels  of  lithofracteur,  which  weref  manu- 
factured by  them  in  Cologne,  shipped  to 
the  Thames  under  bills  of  lading  in  their 
names,  and  then  delivered  to  them  and 
placed  in  their  stores  at  Benfleet.  All 
that  the  respondents  did  on  the  oocamou 
of  each  of  these  shipments  was  to  pass  the 
goods  through  the  Custom  House  on  behalf 
of  Krebs  &  Co.,  and  also  to  obtain  firdm 
the  proper  authoiities  a  warrant  for  de- 
livery to  an  owner  in  terms  of  the  Explo- 
sives Act,  1875 ;  they  never  were  in 
possession  of  the  goods  or  had  any  oontiol 
over  them.  I  assume  for  the  purposes  of 
this  case  that  the  use  of  the  appellimts'  in- 
vention was  continuous  from  and  affcer  the 
time  when  the  lithofracteur  in  question 
was  made  up.  It  does  not  appear  to  me 
to  be  necessary  to  decide  that  pointy  be- 
cause, assuming  it  to  be  decided  in  their 
favour,  the  appellants  have,  in  my  opinion, 
failed  to  shew  that  there  was  any  use  of 
their  patent  by  the  respondentB.      It  is 
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not  disputed  that  the  lithofracteur  was 
iiianii£actiired  in  terms  of  the  appellants' 
patent ;  and  upon  the  construction  of  the 
patent  which  I  have  assumed  the  respon- 
dents might  have  heen  held  to  have  used 
tiie  inyention,  if  the  imported  article  had 
oome  into  their  possession,  or  even  if  they 
had  acquired  over  it  a  certain  measure  of 
control.  But  I  cannot  discover  a  single 
fkct  in  the  connection  of  the  respondents 
with  these  transactions  of  Krebs  die  Co. 
which  can:  in  any  reasonable  sense  be 
characterised  as  a  use  by  them  of  the  litho- 
£raetenr  or  of  the  appellants'  invention. 

I  have  not  thought  it  necessary  to 
eacprcBS  my  opinion  in 'this  cas6  at  any 
length,  beoEiuse  I  entirely  agree  with  the 
observations  made  by  the  Judges  of  the 
Court  of  Appeal  in  deciding  the  case 
•  against  the  appellants. 

LoBD  Bramwell  and  Lord  Fitzgerald 
concuired. 

Order  appealed  fro7]n,  affirmed^  and 
appeal  dismissed  with  coats, 

Solicitors— J.  k  B.  Gole,  for  appellants  ;  Wood- 
bridge  &  Sons,  for  respondents.  - 


[IN  THE  COURT  OP  APPEAL.] 
B,  L.C. 

Cotton,  L.  J. 

1882. 
Nov.  9. 


In  re  ridler. 

RIDLER  V,   RIDLER. 


FrauduUnt  Settlement — Intent  to  Defeat 
or  Delay  Creditors — 13  Eliz,  c,  5. 

In  1877  E.  R.  made  a  voluntary  settle- 
ment of  leasehold  property  worth  about  200^. 
€B  ytasTy  held  by  hini  at  a  rent  of  SI.  lOs,,  his 
4ndy  other  property  being  some  furniture 
wrth  2002.  and  a  debt  of  1,500/.  due  to 
hhn  from  his  son  R,  H,  R.     His  only 
KabUiiy  was  that  incurred  under  a  guar 
TOvUee  fohich  he  had  previously  given  to  the 
W>  Bank  to  secure  R,  H,  R.^s  account  to  the 
exterU  of  1,0001.    At  the  date  of  the  settle- 
fnend  R.  H.  R,'s  account  was  overdratvn  to 


the  amount  of  1,6162.  In  1880  R.  H.  R. 
fled  a  liquidation  petition^  and  paid  a 
dividend  of  Ss,  in  the  pound,  his  debt  to  the 
bank. being  1,3372.  On  the  death  of  R,  R, 
the  bank  endeavoured  to  set  aside  the  settle- 
meni : — Held  (reversing  the  decision  of 
Bacon,  V.C),  that,  under  the  circumstances, 
the  settlor  ought  to  iMve  treated  his  liability 
under  the  guarantee  as  being  an  actual 
debt  oj  1,0002.,  that  he  ought  not  to  have 
treated  the  1,5002.  due  from  his  son  as 
assets  available  for  the  payment  of  such 
debt,  that  tlie  effect  of  the  settlement,  there^ 
fore,  was  to  leave  the  settlor  with  assets  in- 
sufficient to  discharge  his  existing  UahUities, 
and  that  the  settlement  was  therefore  in- 
valid as  tending  to  defeat  or  delay  his 
creditors. 

The  doctrine  of  Price  v,  Jenkins  (46 
Law  J.  Rep.  Chanc.  805 ;  Law  Rep.  5 
Ch.  D.  619)  does  not  apply  to  cases  under 
13  Eliz.  c,  5. 

On  the  31st  of  December,  1872,  Richard 
Ridler  gave  to  the  Worcester  City  and 
County  Ranking  Company  a  written  gua- 
rantee for  the  payment  of  the  balance 
which  should  for  the  time  being  be  owing 
on  the  account  of  his  son,  R.  H.  Ridler,  up 
to  the  amount  of  1,0002. 

In  May,  1877,  R.  H.  Ridler's  account 
was  overdrawn  to  the  extent  of  1,5152. 
\2s.  \d.,  and  on  the  25th  of  that  month 
R.  Ridler  executed  an  assignment  of  cer- 
tain leasehold  property  to  his  son  F.  W. 
Ridler  upon  tnist  for  himself  for  life,  and 
after  his  death  for  his  son  F.  W.  Ridler 
and  his  daughter  Ellen  Maria  Ridler.  The 
settled  propei:ty  was  worth  about  2102.  per 
annum,  and  was  held  by  R.  Ridler  for  the 
residue  of  a  term  expiring  in  1893  at  a 
rent  of  32.  10«.  per  annum. 
*  At  the  date  of  the  assignment  the  settlor 
had  no  other  property  except  some  furni- 
ture worth  about  2002.,  and  a  debt  of 
1,5002.  due  from  Richard  H.  Ridler.  His 
only  liability  was  under  the  guarantee 
which  he  had  given  to  the  bank. 

In  July,  1880,  R.  H.  Ridler  filed  a  liqui- 
dation petition,  and  his  creditors  accepted 
a  composition  of  3^.  in  the  pound. 

The  bank  then  sued  Richard  Ridler  on 
his  guarantee,  and  on  the  24th  of  Novem- 
ber, 1880,  he  died.  In  an  action  for  the 
administration  of  his  estate  a  decree  was 
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made,  and  tlie  bank  were  admitted  credi- 
tors for  the  amount  of  tlie  guarantee,  and 
interest  from  the  date  of  the  writ  in  their 
action  and  costs.' 

At  the  instance  of  the  Imnk,  who  had 
obtained  liberty  to  attend  tlie  proceedings 
in  the  administration  action,  enquiries 
directed  against  the  validity  of  the  settle- 
ment were  added  to  the  judgment. 

From  an  affidavit  filed  by  T.  W.  Ridler, 
it  appeared  that  at  the  time  of  the  execu- 
tion of  the  settlement  R.  H.  Ridler  was 
solvent  and  well  able  to  pay  the  1,500/. 
due  from  him  to  the  testator,  and  that  no- 
body suspected  that  he  was  likely  to  fail. 
The  deponent  also  swore  that  the  testator 
made  the  settlement  for  the  purpose  of 
conferring  a  benefit  u{K>n  his  sister  and 
himself,  equivalent  to  a  gift  of  1,2001. 
which  he  had  already  made  to  K.  H.  Ridler 
for  his  advancement. 

The  chief  clerk  having  declared  the 
settlement  valid,  the  bank  took  out  a  sum- 
mons to  vary  the  certificate  in  that  respect, 
which  was  adjourned  into  Court  and  heard 
on  the  6th  of  May,  1882. 

C.  II.  Turner,  for  the  bank. — The  case 
is  covered  by  the  authority  of  Townseml  v. 
Westacott  (1)  and  Crosslet/  v.  ElicortJiy  (2). 

Hemming,  Q.C.,  and  Yate  Lee,  for  the 
respondents,  referreil  to  Price  v.  Jenkins 
(3)  and  Ex  parte  Dohk  (4). 

They  were  stopped  by  the  Court 

Turner  in  reply. 

Bacon,  V.C,  being  of  opinion  on  the 
facts  that  it  would  be  against  tlio  authority 
of  the  statute  to  say  that  the  deed  was 
fraudulent,  dismissed  the  summons. 

The  bank  appealed. 

Davey,  Q.C.,  and  C  //.  Turner ^  for  the 
appellants. — The  settlement  was  upheld  by 
the  chief  clerk  on  two  grounds— ^first,  tluit 
the  appellants  were  not  strictly  creditors 
at  the  date  of  the  deed — that  is,  there  was 
no  debt  due  to  them  ;  secondly,  tliat  there 
was  nothing  to  shew  an  intention  on  the 

(1)  2  Beav.  .310. 

(2)  40  Law  J.  Hop.  Chanc.  -ISO ;  Law  Ilep.  12 
Eq.  158. 

(3)  46  Tiaw  J.  Rop.  Chanc.  805 ;  I-aw  Uep.  5 
Ch.  D.  619. 

(4)  26  W.  R.  407. 


part  of  the  settlor  to  defeat  his  creditoti- 
The  Yice-Chancellor  was  against  us  on  the 
latter  point  only. 

As  to  that,  the  Court  will  take  the 
settlor  to  have  intended  to  defeat  or  delay 
his  creditors,  if  that  was  the  neoenuy 
effect  of  the  settlement — Towntend  t. 
Westacott  (1),  Spirett  ▼.  WiUoum  (5)  tad 
Freeman  v.  Pope  (6).  It  is  not  neoessuj 
for  any  debt  to  be  actually  due ;  the  Coort 
will  infer  intention  to  defeat  crediton 
where  a  man  settles  nearly  the  whole  of 
his  property  previously  to  embarking  in  a 
risky  trade — CrossUy  v.  Elworthy  (2)  and 
Mackay  v.  Douglas  (7). 

[Jessel,  M.R.,  referred  to  Ex  parte 
Russell  (8).] 

Here  the  settlor  must  have  known  that 
the  debt  due  to  him  from  his  son  was  not 
safe,  inasmuch  as  the  bank  would  not  trust 
the  son  without  the  Other's  guarantee. 

It  is  said  on  the  authority  of  Pries  r. 
Jenkiyis  (3)  that  because  the  trustee  took 
uix>n  himself  the  liability  to  the  rent  of 
the  leaseholds,  that  therefore  the  settlement 
was  not  voluntary.  That  was  a  case  under 
the  27  Eliz.  c.  4,  and  must  not  be  applied 
to  other  statutes — Ex  parte  HxUman  (9). 

Ileininiiig,  Q.C.,  and  Yaie  Lee^  for  tiie 
resi)ondents. — The  question  in  all  thett 
erases  is,  was  there  any  intention  on  the 
]xu*t  of  the  settlor  to  defeat  or  delay  cre- 
ditors 1  Of  coiu^se  the  Court  will  infer  ioch 
intention  where  the  settlement  is  of  audi  a 
nature  as  that  its  necessary  effect  moat  ba 
to  defeat  or  delay  creditors,  as  in  the  cue 
of  Townseml  V.  Westacott  (1) ;  but  it  is 
not  enough  that  the  settlement  may  haT» 
that  effect. 

[Jessel,  M.R. — Do  you  dispute  the  Uw' 
as  laid  down  in  Freeman  v.  Pope  (6)  t] 

No ;  but  the  Court  will  not  extend 
rule  in  that  case.     The  judgment  must 
read  with  reference  to  the  facts.     " 
there  were  present  debt^  and  the  Court^^ 
would  not  apply  the  same  language  to  a^ 

(5)  3  De  Gex,  J.  &  S.  293 ;  34  Kiw  J.  Bep.  — 
Chanc.  SG.'S. 

(G)  81)  Law  J.  Rep.  Chanc.  G89;  Law  Bep.  5 
Chanc.  538. 

(7)  41  liaw  J.  Hep.  Chanc.  539 ;  Law  Bep.  14 
Kq.  lOG. 

(8)  r>l  I^w  J.  Rep.  Glume.  521  ;  Law  Bep.  19 
Ch.  D.  688. 

(9)  48  Law  J.  Rep.  Bankr.  77;  Law  Bep.  10 
Ch.  D.  622. 
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case  where  there  are  only  contingent  lia- 
bilities which  probably  will  never  ripen 
into  debts.  Suppose  the  case  of  a  man 
having  backed  a  bill  for  a  lar^e  amount 
which  is  already  backed  by  Rothschilds  or 
Barings.  If  the  parties  primarily  liable 
fiiiled,  could  it  be  said  that  a  settlement 
which  had  been  made  by  him  before  their 
failure  was  made  to  defeat  or  delay  credi- 
tors t 

tLoRD  Selborne,  L.C. — Where  the  pro- 
ility  of  the  settlor's  being  called  upon 
in  respect  of  paying  a  contingent  liability  is 
so  remote  as  hardly  to  enter  into  any  one's 
calculations,  it  would  be  hard  to  say  that 
the  settlement  was  bad.  For  instance,  if 
a  holder  of  shares  in  the  Glasgow  Bank 
hady  in  the  time  of  its  prosperity,  made  a 
settlement,  it  would  be  difficult  to  say  that 
such  setilement  was  invalid,  although  the 
liability  ultimately  proved  ruinous.] 

Here  R.  H.  Bidler  was  solvent  at  the 
date  of  the  settlement,  and  the  father  was 
therefore  in  a  position  to  meet  all  his 
liabilities.  Looking  at  the  depressed  state 
of  agriculture  during  the  last  few  years,  it 
does  not  at  all  follow  that  a  farmer  who 
was  insolvent  in  1880  was  insolvent  three 
years  before.  Price  v.  Jenkins  (3)  and  Ex 
parte  DobU  (4)  are  in  our  feivour. 

r  Jessel,  M.R. — Price  v.  Jenkins  (3)  was 
a  dodsion  on  the  statute  27  Eliz.  c.  4 ;  can 
it  apply  to  the  13  Eliz.  c.  5  ?] 

The  question  whether  a  transaction  is 

for  Talne  or  voluntary  must  be  the  same 

(f  jBder  both  statutes.     Again,  the  settlor 

did  not  settle  the  whole  of  his  property ; 

h^  JBtained  bis  life  interest. 


E   Lord    Chancellor  (Lord  Sel- 

5*-^^*^). — The  arguments  on  behalf  of  the 

^^Pondents  turned  much  on  the  proposi- 

~~       that  when  a  person  is  liable  on  a 

he  is  not  to  be  regarded  for  the 

t  purpose  as  owing  a  debt  of  that 

Kit  without  taking  into  account  the 

of  the  principal  debtor  as  well  as  his 

1^  There  is  a  fallacy  in  this.     To  hold 

^^^     Q  guarantor  can  make  a  voluntary 

'^^^^Hient  of  the  whole  of  his  property, 

\^^  •upport  it  by  shewing  that  when  he 

^^^^  it  the  person  guaranteed  had  assets 

^***^h  to  pay  the  amount  guaranteed, 

^^d  go  far  to  defeat  the  contract  of 

^'^^^tyship.    We  must  look  at  the  matter 

YOL.  62.— Chang. 


as  if  the  event  had  really  happened 
the  possibility  of  which  the  parties  must 
have  had  in  contemplation  when  the 
guarantee  was  given  of  the  debtor  being 
unable  to  pay.  I  do  not  think  that  any 
close  enquiry  as  to  the  supposed  capacity 
of  the  person  guaranteed  to  pay  the  debt 
ought  to  be  entered  into.  I  do  not  say  that 
there  might  not  be  a  state  of  things  in 
which  the  liability  of  the  guarantor  might 
be  so  remote  that  it  need  not  be  regarded ; 
but  if  he  conveys  away  all  his  property 
by  a  voluntary  settlement  I  think  it 
doubtful  whether  the  settlement  could 
in  any  case  be  supported  in  the  event  of 
his  ultimately  being  called  on  under  his 
guaittntee.  Here  the  son  had  no  margin 
of  property  beyond  what  was  employed  in 
his  farm,  and  what  he  had  borrowed  from 
the  bank,  for  which  the  bank  would  not 
give  him  credit  without  a  guarantee.  I 
think  that  he  had  not  assets  to  such  an 
extent  as  to  prevent  the  father's  liability 
under  the  guarantee  from  being  a  serious 
and  substantial  one  at  the  time  when  the 
settlement  was  executed. 

Unless,  then,  we  are  to  enter  on  a 
speculation  as  to  what  the  son's  capacity 
for  payment  was  at  the  time  of  the  execu- 
tion of  the  settlement,  we  can  only  con- 
sider  the  state  of  the  father's  assets.  They 
consisted  of  a  debt  of  1,500^.  due  to  him 
from  the  very  person  for  whom  he  had 
given  the  guarantee,  and  furniture  not 
exceeding  in  value  200Z.  The  debt  due 
from  the  son  cannot  be  looked  upon  as  an 
available  asset  for  meeting  the  liability  on. 
a  guarantee  given  for  the  son. 

It  is  urged  that  as  the  son,  even  after 
several  years  of  agricultural  depression, 
paid  a  dividend,  the  debt  due  from  him 
must  be  considered  as  having  been  of  sub- 
stantial value  at  the  time  of  the  settle- 
ment ;  that  the  life  interest  retained  by 
the  father  must  be  taken  into  account; 
and  that  taking  them  together  the  father 
retained  assets  more  than  sufficient  to 
meet  the  liability  in  the  guarantee.  I  think 
that  this  argument  cannot  prevail.  The 
statute  speaks  not  only  of  ddfrauding,  but 
of  delaying  or  hindering  creditors.  Now 
a  voluntary  settlement  of  this  kind  would 
certainly  tend  to  delay  or  hinder  creditors, 
even  if  we  took  the  sanguine  view  of  the 
settlor's  assets  which  was  urged  at  the  bar. 

2  Y 
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In  re  IfidU'r,  Ajfj). 

The  father  when  he  made  the  settlement 
must  have  known  that  if  the  son  could  not 
pay  the  balance  to  the  bankj  lie  himself, 
if  the  settlement  was  sustained,  would 
have  substantially  nothing  avaUable  to 
meet  the  liability  under  the  guarantee  but 
such  dividend  as  he  could  get  from  the 
son's  estate.  I  am  of  opinion  that  a  settle- 
ment made  under  such  circumstances  can- 
not be  supported  against  the  creditors. 

Jessel,  M.R. — I  am  of  the  same  opinion, 
and  will  only  add  a  won!  as  to  my  observa- 
tions upon  Price  v.  Jeiikiiis  (3)  in  Ex  jyarte 
Jlillman  (9).  I  give  no  opinion  whether 
I  should  have  come  to  the  same  conclusions 
as  the  Judges  who  decided  Price  v.  Jenkitis 
(3).  Treating  that  C4\se  as  well  decided, 
I  think  it  has  no  bearing  on  cases  under 
the  statute  13  Eliz.  c.  5.  That  statute 
excepts  from  its  operation  estates  and 
interests  conveyed  *'  upon  good,  consid^- 
tion  and  bonafde."  What  was  the  mean- 
ing of  "good  consideration"  in  that 
exception?  It  could  not  mean  that  if 
some  obligations  attaching  to  the  property 
went  to  the  new  owner  in  exonenition  of 
the  settlor  that  made  the  conveyance 
a  conveyance  for  valuable  consideration. 
Consider  the  consequences  of  such  a 
proiK)sition.  Suppose  a  man  transfera 
10,000/.  worth  of  railway  shares  or 
bank  shares  which  are  not  fully  paid 
up,  is  that  prevented  from  being  a 
vohmtary  transfer  by  the  mcro  fact  that 
the  transferor  is  exonerateil  from  the 
liability  to  calls,  and  the  transfei'ec  becomes 
subject  to  itl  If  a  man  makes  a  settle- 
ment of  a  large  fi*eehold  estate  along  w^itli 
a  small  leasehold,  is  the  settlement  made 
for  valuable  considenition  within  the  mean- 
ing of  this  statute  because  the  grantee 
becomes  liable  to  the  rent  of  the  leasehold 
in  exoneration  of  the  settlor  ]  Whatever 
may  bo  held  under  the  statute  27  Eliz. 
c.  4,  the  undertaking  the  liability  to  rent 
is  not  a  good  considenUion  within  the 
meaning  of  the  statute  now  l)cforo  us. 

Cotton,  L.  J. — I  also  am  of  opinion  that 
Price  V.  Jenkins  (3),  which  was  decided 
upon  the  construction  of  another  sttitute, 
has  no  beaiing  on  the  present  case.  It 
had  been  decided  under  the  statute  27 
Eliz.  c.  4y  that  a  voluntary  conveyance. 


though  honestly  and  fairly  made,  was 
fraudulent  Jis  against  a  subsequent  pur- 
chaser from  the  settlor.  Price  ▼.  Jevkm 
(3)  qualified  that  doctrine,  and  decided 
that  the  gi'antor's  undertaking  the  liability 
for  rent  was  sufficient  to  support  a  settle- 
ment which  was  open  to  no  objection  but 
that  of  being  voluntary.  It  is  a  decuion 
of  this  Court,  and  we  have  not  to  consider 
whether  it  was  right  or  wrong,  for  we 
are  bound  by  it ;  but  it  has  no  bearing 
on  a  case  imder  13  Eliz.  c.  5,  wheie  the 
question  is  whether  a  settlement  wis 
made  with  intent  to  defeat  or  delay 
creditor.  A  man  who  makes  a  settle- 
ment without  leaving  himself  enough 
property  to  pay  his  creditors  must  be  con- 
sidered to  do  it  with  an  intent  to  defeat 
or  delay  them,  and  a  conveyance  of  lease- 
holds  made  for  no  consideration  cannot  be 
brought  within  the  exceptions  in  the 
statute  by  the  mere  feust  that  the  grantee 
becomes  liable  for -the  rent. 

Then  as  to  the  point  that  the  tettlor 
was  not  indebted,  but  only  subject  to  a 
liability  wliich  might  never  become  a  debt 
A  man  is  not  at  liberty  to  take  a  sangmne 
view,  but  is  bound  to  act  upon  a  reason- 
able view  of  what  is  likely  to  happen. 
In  the  circumstances  of  this  case,  any 
rea>;onable  man  must  have  looked  npon 
this  guarantee  as  one  which  would  pro- 
Ixibly  be  enforced,  and  the  settlement  must 
be  taken  as  made  with  intent  to  delay  or 
hinder  creditors. 

Solicitors  —Chester  k  Co.,  for  appellants ;  Booth, 
Staooy  k  Castle,  af^nts  for  Manton  k  SonSi 
Ludlow,  for  resix)ndeiit«. 


Pearson,  J.  "]  prestxey    r.    the   hayoe 

1883.  >       AND  CORPORATION  OF  COL- 

Feb.  24.     J      CHESTER. 

Pracflc" — Production  of  Documenti'^ 
Place  of  ProdnctiAyn—  Discretion  of  Cwrt 
— London  Agents. 

As  a  fjeneral  rule  tJic  proper  plow  ff^^^ 
production  of  documents  by  a  pariif  to  fl  j 
action  is  the  office  in  London  of  his  counh-  ^ 
solicitor's  Ijondon  agents  and  not  the  u^ 
of  tJie  country  solicitor.    But  tlie  Cowi 
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i2.] 

ine^  Y.  Mayor  of  Colokeiter, 

rMoUf  vjhere  special  circumstances 

ii  desirable  so  to  do^  to  order  that 
Tduetion  shall  take  place  elseto/iere 
%  London. 

rs  ii  appeared  that  the  documents 
dd  of  charters  of  a  corporation  and 
ancient    and    valuable    documents 

were  exceedingly  numerous  and 
yrly  liahle  to  he  destroyed  or  lost  in 

to  or  from  London,  the  Court 
I  thai  the  production  shoidd  take 
t  the  muniment  office  of  the  corpora- 
I  Colchester;  hut  gave  the  opposite 

leave  to  apply  at  the  trial,  whether 
M  or  unsuccessful,  for  any  ad-- 
il  costs  incurred  hy  them  in  con- 
9e  qf  the  production  having  taken 
tU  Colchester  instecul  of  in    Lon- 


\  was  ail  action  by  the  plaintiffs, 
m  behalf  of  themselves  and  all  the 
reemen  of  the  borough  of  Colchester, 
irtain  and  give  efiect  to  the  rights 
plaintiflh  in  certain  properties  of 
the  corporation  of  Colchester  were 
.  to  be  .possessed  upon  trust  for  them 
smen.  The  case  on  demurrer  is 
d51  Law  J.  Hep.  Clianc.  805,  where 
^ore  of  the  action  is  sufficiently 

the  19th  of 'May,  1882,  the  plain- 
btained  the  usual  order  that'  the 
antfl^  &a,  in  the  action  should  be  pro- 
at  the  office  of  the  London  agents 
defendants'  solicitors. 
I  waa  a  summons  by  the  defendants, 
that  the  order  might  be  varied  by 
Dg  that  the  production  should  take 
it  the  muniment  office  of  the  defen- 
at  the  Castle,  Colchester,  instead  of 
.don. 

re  was  an  affidavit  by  the  town 
to  the  defendants  setting  forth  in 
hat  the  documents  to  be  inspected 
ied  of  the  various  charters  of  the 
ation,  dating  from  the  reign  of  King 
d  L  downwards,  and  other  ancient 
luable  documents,  together  with  an 
ons  mass  of  vouchers  and  receipts 
aed  in  a  vast  number  of  loose  papers 
would  be  veiy  easily  destroyed,  and 
moval  of  which  from  Colchester  to 
&   would  be  expensive  and    dan- 


347 


Newton  Smart  and  Eustace  Smith,  for 
the  defendants. — The  production  ought  to 
take  place  at  Colchester.  The  proper 
place  for  the  production  of  documents  is 
at  the  office  of  the  solicitor  on  the  record 
of  the  party  who  is  ordered  to  produce 
them,  and  the  solicitor  on  the  record  is  the 
solicitor  in  the  country  and  not  the  London 
agent.  The  Court  h&s  full  power  to  order 
production  in  the  country.  Section  66  of 
the  Judicature  Act,  1873  (36  &  37  Vict, 
c.  66),  gives  power  to  order  production  at 
the  office  of  a  District  Eegistiur.  There  is 
no  hard  and  fast  rule  on  the  subject — 
Brown  v.  Sewell  (1).  In  Draper  v.  The 
Manchester  and  Sheffield  Railway  Com- 
pany (2)  the  production  was  directed  at 
Manchester. 

[Pearson,  J. — That  may  have  been  by 
consent.] 

In  Bon7iardety.  Taylor  (3)  production 
was  directed  at  Newcastle.  At  all  events 
the  Court  has  a  discretion  in  the  matter. 
They  referred  also  to  Rules  of  Courts 
1875,  Order  XXXI.  rules  11,  15  and  16, 
and  DanielTs  Chancery  Practice  Forms, 
3rd  ed.  2213-2217. 

W.  Pearson,  Q.C.,  and  II.  J.  Hood,  for 
the  plaintiffii. — The  proper  place  for  pro- 
duction is  at  the  office  of  the  London 
agents.  The  old  rule  was  that  production 
should  take  place  at  the  Eecord  and  Writ 
Clerks'  Office,  and  it  was  only  by  indul- 
gence of  the  Court  that  this  rule  was  se- 
laxed.  Every  party  to  an  action  in  this 
Court  is  bound  to  have  an  address  where 
writs,  &c.,  can  be  served  within  three 
miles  of  Temple  Bar,  and  that  address  is 
the  place  at  which  liie  documents  ought 
to  be  produced.  The  plaintiffs  are  persons 
in  poor  circumstances,  and  an  order  that 
the  production  should  be  at  Colchester, 
would,  by  reason  of  the  expense  tcf  them 
thereby  occasioned,  in  effect  prevent  them 
from  continuing  this  action. 

They  referred  to  Cons.  Order  XLII. 
rules  2  and  3,  and  to  Kules  of  Court,  1875, 
Orders  IV.,  XII.  rule  7. 

No  reply  was  called  for. 


(1)  Law  Rep.  16  Ch.  D.  517. 

(2)  3  De  Gex,  P.  &  J.  23;  80  Law  J.  Rep. 
Chanc.  236. 

(3)  1  Jo.  &  H.  383 ;  30  Law  J.  Rep.  Chanc. 
523. 
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Pre$tney  v.  Mayor  of  Colchester. 

Pearson,  J. — ^This  is  a  question  which 
does  not  very  often  come  hcfore  the  Court, 
but,  80  far  as  I  am  able  to  come  to  a  con- 
clusion upon  it,  there  is  no  absolute  rule 
which  applias  to  the  pi^esent  case.  The  or- 
dinary rule  I  have  no  doubt  is  this — under 
the  old  practice  all  deeds  and  documents 
ought  to  be  produc?d  at  the  Record  and 
Writ  Clerks'  Office.  That  undoubtedly 
was  modified  at  a  lat«r  time  by  the  pro- 
duction being  ordered  at  the  solicitors' 
office.  When  I  come  to  ask  myself  who 
the  solicitors  are,  in  a  case  in  which  the 
parties  have  a  London  agent  and  also  a 
solicitor  at  Colchester,  I  come  myself  to 
the  conclusion  that  the  office  at  which  the 
documents  ought  to  be  produced  for  in- 
spection must  be  the  office  of  the  solicitors 
in  London.  Seeing  that  the  rule  of  the 
Court  is  that  whore  there  is  a  countiy 
solicitor  on  the  record  he  is  bound  to  give 
an  address  within  three  miles  from  Temple 
Bar  where  all  writs,  notices,  dbc,  shall  be 
served,  it  would  bo  reducing  the  matter  to 
absuitlity  to  Sfty  that  whereas  all  the  writs, 
&c.,  were  to  be  served  at  the  particular 
office  specified  in  London,  documents  of 
which  inspection  was  required  were  to  be 
considered  as  altogether  excepted  from  that 
rule,  and  only  to  be  inspected  at  the  soli- 
citor's office  in  the  country.  Nevertheless 
I  cannot  consider  that  the  power  of  the 
Court  is  so  restricted  that  in  a  particular 
case  it  cannot  depart  from  the  rule  and 
order  inspection  at  some  place  which 
appears  to  the  Court  more  proper  and 
desirable ;  and  in  fiict  at  very  early  times 
the  Court  departed  from  the  strict  nile — 
for  instance,  as  to  books  and  documents  in 
daily  use — saying  that  it  would  not  put  the 
parties  to  the  inconvenience  of  producing 
those  books  in  London  when  they  might 
be  in  daily  use  at  Berwick-upon-Tweed. 
Under  these  circumstances  I  liave  to  con- 
sider what  in  this  case  is  the  oinler  which 
I  ought  to  make  as  to  these  books  on  the 
application  by  the  plaintifis  to  have  the 
inspection  in  London  at  the  office  of  the 
London  agents,  whom  I  take  to  be  solicitors 
for  the  present  purpose.  It  is  said  on  the 
one  side  that  it  is  exceedingly  important 
to  the  plaintiffs  that  the  inspection  should 
tike  place  in  London  ;  and  Mr.  Pearson, 
arguing  for  them,  told  me  that  it  would 
be  an  absolute  denial  of  justice  if  I  make 


any  other  order  than  that  the  inspeotioii 
should  take  place  in  London ;  and  lie  en- 
larged on  the  poverty  of  the  plaintifhi 
which  he  said  would  put  them  cmt  of 
Court  altogether  and  make  them  miiible 
to  go  on  with  the  action  if  the  inqiection 
were  to  take  place  in  the  countiy.    I  do 
not  think  I  ought  to  listen  to  any  arga- 
ment  arising  from  the  poverty  of  the  plain. 
tififs.     I  think  I  must  treat  the  plaantifi 
for  the  present  purpose  without  any  regard 
to  whether  they  are  rich  or  poor,  and  mike 
exactly  the  same  order  in  the  one  case  as 
I  should  in  the  other.     I  do  not  think  if 
they  were  rich  I  ought  to  say,  "  becaiue 
you  are  rich  inspection  shall  take  place  m 
the  countiy  ; "  nor,  on  the  other  hand,  do  I 
think  I  ought  to  say,  if  on  other  groimds 
I  think  differently,  **  because  you  are  poor 
the  inspection  shall  ta^e  place  in  London.'' 
I  must  have  regard  to  all  the  circumstandeB 
of  the  case  and  to  what  seems  to  me  ths 
most  proper  courso  to  adopt.     llieaBare 
not  ordinaiy  deeds  and  documents :  thef 
are     old    charters,    old    account    books, 
vouchers  of  all  moneys  paid  into  those 
accounts,  very  large  and  enormous  bundki 
of  pa])ers,  somo  of  which  even  without  the 
affidavit  of  the  town  clerk  I  can  see  fiir 
myself  must  be  on  loose  sheets  very  easilj 
destroyed  and  very  capable  of  being  lost 
in  transit ;  the  number  also  is  very  great, 
being  records  of  all  the  deeds  and  trans- 
actions of  the  Corporation  of  Colchester, 
who  are  the  defendants  in  the  action. 
The  loss  of  these  deeds  and  documents 
might  be  very  material,  not  only  as  regards 
the  coi*i)oration  itself,  but  also  as  rmrdfl 
the  rights  of  other  parties  who  may  here- 
after engage  in  litigation  with  the  corponr 
tion — rights  which  I  may  say  have  oeen 
the  subject  of  litigation  constantly  in  these 
Courts,  and  for  aught  I  know  may  be  bo 
again  hereafter.     Therefore,  having  legui 
to  the  importance  that  tliese  documents 
should  be  carefully  pi^eserved,  and  taking 
all  the  circumstances  into  consideratiiOB, 
and  not  considering  myself  absolutely  fefe- 
tcred  by  any  rule,  I  think  these  are  cir- 
cumstances in  which  it  is  right  to  orfc^ 
inspection  at  Colchester,  with  leave  to  tl»-^ 
plaintiffs  at  the  trial  of  the  action,  whqthc 
successful  or  not,  to  apply  to  the  Court ' 
any  extra  costs  occasioned  to  them  by  i 
of  the  inspection  taking  place  at  ColdieBtef=^ 
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I  thought  at  one  time  that  the  parties  might 
be  able  to  make  some  arrangement  with 
legaxd  to  those  extra  costs,  seeing  that  the 
defendants  come  here  for  what  I  may  call 
an  indulgence,  though  it  is  very  nearly  an 
indulgence  of  right.  But  I  do  not  see  my 
way  to  that  at  the  present  moment.  I  do 
not  see  at  the  present  moment  how  to 
come  to  any  conclusion  as  to  what  would- 
be  the  right  sum  to  fix,  or  how  I  can  say 
that  it  may  not  be  a  great  deal  larger  than 
any  sum  I  should  be  disposed  to  name,  or 
thaty  if  I  were  to  fix  a  sum,  there  might 
not  be  a  more  elaborate  inspection  of  docu- 
ments than  there  would  otherwise  be. 
Bat  when  the  case  comes  on  for  trial,  and 
inspection  has  been  had,  the  Court  will 
liave  the  materials  before  it  to  decide, 
whether  the  plaintifis  be  successful  or  un- 
BOOoeaBful,  what  sum  they  ought  to  receive. 
I  decide  so  far  as  I  can  at  the  present 
moment,  and  I  can  only  say  that  if  this 
goes  higher  I  hope  it  may  be  the 
of  the  Court  of  Appeal  making  some 
poaitive  rule  which  may  guide  Courts 
below  in  making  such  orders  hereafter.  I 
direct  that  the  inspection  shall  be  at 
Colchester. 


SolicitOTS— C.  Harris,  for  the  plaintiffs;  Phil- 
brick  Sc  Co.,  agents  for  rhilbrick,  Colchester, 
for  the  defencSmts. 
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Pollock,  8.,^ 

/or  I    HARVET  V.  THE   MUNICIPAL 

PbABSOV,  J.    >        PERMANENT    INVESTMENT 
1883.  \         BUILDING  SOCIETY. 

Veb.  13,  U.  J 

Building  Society/ — Borrowing  Member 
'^lUdemptidn — A  ccounts — Premium — In- 
imH. 

A  building  society  may  properly,  if  in 

^f^^i^rdanee  with  its  niUs,  on  making  an 

^^^met  to  a  borrowing  member,  charge  a 

J^^^^'^^ium  on  the  amount  of  the   advance 

ffj^f^wdoned  to  the  intended  duration  of 

n,  and  require  that  such  premium 

he  added  to  the  principal  sum  ad- 

\  and  interest  paid  on  the.to^iole, 

require  payment  of  the  premium  for 


the  entire  jyeriod,  even  in  case  of  the  loan 
being  repaid  at  an  earlier  date  than  that 
to  which  the  premium  was  calculated. 

In  accordance  with  tlie  prospectus  and 
rules  of  a  building  society,  a*  construed  by 
the  Court,  the  society  advanced  to  a  bor- 
rowing member  the  amount  qf  his  shares, 
charging  him  a  premium  calculated  on  tJie 
basis  of  the  advance  being  for  fifteen  years  ; 
and  a  mortgage- deed  of  the  projyerty  in 
respect  of  which  the  advance  was  made  was 
executed,  by  which  the  premium  was  added 
to  the  princijyal,  and  repayment  by  montJdy 
instalments  provided  for  in  accordance  with 
the  rules  ;  the  instalments  for  each  year 
being  made  applicg,ble  in  /^ayi?i^  interest 
charged  on  the  whole  principal  sum,  made 
up  of  tits  sum  advanced  and  tJie  premium, 
and  in  reduction  of  that  principal  sum. 

The  borrower  claimed  to  redeem  the  mort" 
gaged  property  before  the  expiration  of  the 
fifteen  years  on  the  basis  of  an  account  in 
which,  in  Calculating  the  extent  to  which  the 
monthly  instalments  which  had  been  paid 
were  to  be  considered  as  liaving  goiie  in  re- 
duction of  principal,  and  the  amount  by 
whicli  the  principal  remaining  repayable 
had  thereby  been  reduced,  he  was  charged 
with  only  a  part  of  the  premium,  propor- 
tioned  to  the  s/iorter  period  for  which  the 
loan  was  retained,  and  no  interest  was 
cliarged  upon  t/ie  premium : — 

Held,  that  the  borrower  could  only  re- 
deem on  the  basis  of  an  account  in  whttfi 
tlie  whole  premium  was  c/iarged  at  tJie  out- 
set and  added  to  the  actual  sum  advanced, 
and  interest  was  charged  on  the  principal 
sum  so  constituted. 

The  defendant  society  was  incorporated 
in  November,  1874,  under  the  Building 
Societies  Act  of  that  year  (37  &  38  Vict. 
c.  42). 

The  society  consisted  of  investing  and 
borrowing  members,  the  funds  invested  by 
the  former  class  being  advanced  to  the 
latter  class.  The  shares  were  of  10/.  aicli. 
On  obtaining  an  advance  a  borrowing 
member  subscribed  for  sbaras  up  to  the 
amount  of  the  advance,  and  a  premium 
was  also  charged  him. 

The  prospectus  issued  to  intending  mem- 
hers,  contained,  under  the  general  heading 
"To  borrowing  membei-s,"  the  following 
statements ; — 
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"  A  borrower  receiving  an  advance  will 
be  charged  a  fixed  pi-emiiiin  of  28,  per 
share  i>cr  annum,  and  interest  is  adcu- 
lated  at  the  i-ate  of  five  por  cent.  ]>er 
annum  only  upon  the  ecjnity  of  redemption 
at  the  end  of  each  financial  year."  **  Ad- 
vances to  l>orrowera  are  aiTanged  so  that 
repayments  can  extond  over  any  j^iiod  up 
to  twenty-five  years,  according  to  tables 
prepared  by  the  society  and  annexed  to 
this  pi'ospectus."  "  BoiTOwers  cjin  redeem 
at  any  time."  "  The  dii'ectors  have  power 
to  make  specuil  arrangements  as  to  ad- 
vances and  repayment  of  advances."  **  Un- 
der the  Act  of  Parliament  which  governs 
this  society,  borrowera  incur  no  liability 
beyond  the  performance  of  their  special 
contract."  *'  Moitga;:j;cs  by  borrowing  mem- 
l)ors  may  b:^  at  any  time  redeemed  by  pay- 
ment of  the  balinco  of  the  amount  of 
capital  and  premium,  with  intei'est  only  to 
the  date  of  redemption." 

The  prospectus  also  contained  a  table, 
called  Table  II.,  setting  out  the  "advance 
and  repayment  scales,"  and  "  shewing  the 
monthly  instalments  requii-ed  to  repay  an 
advance  of  100^.,  principal,  interest  and  pre- 
mium ,  for  the  number  of  years  set  for  th,being 
calculated  at  Bvq  per  cent,  interest  on  the 
annual  balances,  at  a  fixed  premium  of  28, 
per  share,  added  and  payable  monthly  with 
the  advance."  Acconling  to  this  table,  for 
a  sum  of  100/.  advanced  on  mortji^age  for 
ten  shares  for  fifteen  years,  the  total  pay- 
ment per  calendar  month  would  be  18«.  Gd,, 
and  the  total  payment  per  annum  11/.  28, 

The  prospectus  also  contained  a  section, 
setting  out,  among  other  "  special  features 
of  the  advance  department,"  that  "  borrow- 
ing members  are  charged  annually  only  ^ve 
per  cent,  interest  upon  the  amount  re- 
maining unpaid,"  and  that  "  mortgages  by 
borrowing  members  may  be  at  any  time 
redeemed  by  payment  of  the  balance  of  the 
amount  of  capital,  with  intei'est  to  date  of 
redemption." 

The  rules  of  the  society,  which  w^ere 
is.sued  to  actual  members  of  the  society 
only,  comprised  the  following  rules : — 

"  32.  The  directors  shall  make  advances 
as  funds  permit  to  any  amount,  repayable 
in  one  sum,  or  by  monthly  contributions, 
accoixiing  to  the  scides  and  tables  hereto 
annexed,  and  such  additional  scales'  and 
tables  as  they  may  adopt.     The  premiums 


charged  on  all  mortgages  shall  be  due  in 
advance,  but,  if  desired,  may  be  added  to 
the  mortgage  or  paid  in  cash*'" 

' "  43.  Any  member  desirous  of  redeem- 
ing the  securities  held  by  the  society  dull 
be  at  liberty  to  do  so,  upoU  payment  of  lU 
sums  then  due  from  him  for  subscriptioiu, 
fines  and  interest,  and  also  the  praent 
value  of  the  future  repayments,  as  uoer- 
tained  by  reference  to  the  tables."  In 
1879  this  rule  was  modified  by.  omitting 
the  words  "  also  the  present  valne  of." 

The  table  of  advances  and  repayments 
annexed  to  the  rules  was  the  same  as  that 
annexed  to  the  prospectus. 

The  iniles  also  included  a  rule  as  to  arbi- 
tration ;  but  it  was  agreed  by  both  sides  at 
the  hearing  that  no  question  should  be 
raised  with  respect  to  this  provision. 

The  foi-m  of  mortgage  used  by  the  spdety 
in  lending  transactions  between  the  society 
and  its  borrowing  members  recited  tiia^ 
"  Whereas  the  mortgagor,  having  sob* 
scril>ed  for  shares  in  the  said  society, 

numbered  respectively  from  to 

(lx)th  inclusive),  has  applied  to  the  sud 
society  to  lend  him  the  sum  of  £  in 

respect  of  such  shares,  and  has  also  oflfend 
to  pay  a  premium  for  such  advance,  whkk 
being  calculated  accoi'ding  to  the  ndfls  and 
by-laws  of  the  said  society  amounts  to  the 
sum  of  jC  '  ,  and  is  to  be  added  to  and 
treate<l  as  pai*t  of  the  principal  sum  ad- 
vanced, and  he  has  agreed  to  repay  sodi 
j)rincipal  sum  by  advance  instahnents 
of  £  each,  extending  over  a  period  of 

years,  computed  from  the  day  of 

,  the  first  of  such  advance  instal- 
ments to  become  due  and  be  paid  on  the 
execution  hereof,  and  the  remainder  of  sodi 
advance  instalments  to  become  due  and  be 
paid  I'espectively  on  the  1st  day  of  eveiy 
month  dunng  the  said  period,  commencing 
with  the  month  of  next"     The 

moi*tgage  was  expressed  to  be  made  "in. 
considei*ation  of  the  sum  of  £  paid  at 

or  before  the  execution  hereof  to  the  mortr 
gagor,  out  of  the  fimds  of  the  said  society, 
the  receipt  whei-eof  he  doth  hereby  acknow- 
ledge (such  sum  making,  together  with  the   ^ 
said  premium,  the  full  amount  of  his  said 

shares  in  the  said  society)."    Then  the    ' 
mortgagor  covenanted  to  pay  all  adVhnce    J 
instalments,  fmes   and  other  moneys  (if 
any)  payable  under  the  agreement  and 
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roles,  and  to  observe  aU  the  rules  for  the 
time  being.  And  the  proviso  for  redemp- 
tum  was  expressed  to  take  eSect  if  the 
mortgagor  should  pay  ''all  the  advance 
installments,  fines  and  other  moneys  which, 
according  to  the  said  recited  agreement 
and  to  the  rules  for  the  time  being  of  the 
said  society,  should  from  time  to  time  be- 
oome  payable  in  respect,  of  the  said 
shares,  and  should  observe  and  perform  all 
the  same  rules  and  the  covenants  herein 
contained." 

^1  February,  1878,  the  plaintiff,  Fre- 
derick Henry  Harvey,  borrowed  from  the 
society  380/.,  in  respect  of  Milton  Villas, 
Addisoombe,  for  fifteen  years,  repayable  by 
180  monthly  instalments  of  3L  lOs.  4:d. 
each,  and  subscribed  for  thirty-eight  shares 
in  the  society,  and  executed  a  mortgage  in 
the  form  above  set  out,  with  a  few  verbal 
alterations,  being  charged  for  a  premium 
of  572.,  calculated  at  the  rate  of  23,  per  10/. 
share,  or  11,  per  cent.  per.  annum,  on  the 
adTance,  according  to  the  rules.  At  various 
snheequent  dates,  coming  down  to  1881, 
the  pUdntifr  borrowed  from  the  society 
fbrther  sums  of  1,100/.,  900/.,  1,700/.  and 
80021^  in  respect  of  other  properties,  for 
fifteen  years  in  each  instance,  and  repayable 
by  180  monthly  instalments,  and  subscribed 
toft  110,  90, 170  and  80  shares  more  in  the 
society,  and  executed  four  mortgages  in 
the  same  formi  premiums  being  charged  in 
proportion  to  the  advances — thus,  shortly, 
sabscribing  in  all  for  488  shares,  and  re- 
ceiving advances  amounting  to  4,880/. 

The  plaintiff  paid  all  instalments  and 

other  sums  demanded  on  their  advances  by 

the  society,  and  on  the   6th  of  August, 

1881,  long  before  the  fifteen  years  had 

ezuired  in  any  instance,  he  wrote  asking 

to  know  the  terms  on  which  he  could  re- 

deeoL    On  the  20th  of  August  the  secre- 

tBry  sent  him  a  statement    shewing  the 

som   payable  on  redemption  at  that  time 

to    be  4,443/.  in  all.      On  the  31st  of 

t^,  1881,  the  plaintiff  redeemed  the 

by  payment  of  the  full  snm  de- 

l,  but  stated  that  he  did  so  under 

and    asserted    that    the    proper 

*'^ant    was    270/.    less    tlian    he    was 


the  10th  of  September,  1881,  the 
ff  issued  his  writ  in  the  present 
;  and  by  his  statement  of  claim  he 
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asked  for  an  account  and  repayment  of  the 
270/.,  with  interest. 

The  defendant  society  put  in  a  defence 
and  counter-claim,  by  which  tKey  stated 
that  the  amount  asked  and  received  by 
them  from  the  plaintiff  for  redemption  was 
427/.  too  little,  and  claimed  payment  of 
that  simi. 

There  were  thus  three  different  accounts, 
made  up  on  three  different  principles,  and 
the  question  raised  by  the  action  Avas  as 
to  which  principle  was  right. 

The  principle  on  which  the  plaintiff's 
account  was  made  up  was  that  the  total 
premium  on  each  advance  should  be  divided 
by  the  number  of  months  over  which  the 
loan  extended,  and  that  the  sum  resulting 
should  be  deducted  month,  by  month  from 
the  monthly  payment.  The  remainder  of 
that  monthly  payment  would  then  consist 
in  part  of  interest  at  five  per  cent,  on  the 
principal  sum  advanced,  the  residue  being 
attributed  to  principal  paid  off.  Thus  the 
premium  was  separated  from  the  principal 
sum  advanced,  and  not  treated  as  a  part 
of  it ;  no  part  of  the  monthly  payments 
was  attributed  to  interest  on  premium, 
and  the  premium  was  treated  as  becoming 
payable  month  by  month,  and  not  as 
becoming  payable  immediately  on  the 
advance  being  made.  At  the  end  of  the 
twelfth  monthly  payment  a  rest  was 
made,  and  the  total  of  the  sums  calculated 
on  the  system  above  stated  to  have  been 
paid  in  reduction  of  principal  was  deducted 
from  the  original  principal,  and  the  re- 
maining principal  was  then  treated  as  the 
principal  sum  duiing  the  next  twelve 
months,  with  the  result  that,  the  principal 
being  reduced,  the  sum  payable  by  way  of 
interest  was  also  reduced,  and  the  propor- 
tion of  the  fixed  monthly  pajrment  at- 
tributed to  reduction  of  principal  was 
increased,  the  premium  remaining  un- 
changed. At  the  end  of  each  twelve 
months  a  similar  process  was  gone  through. 
On  this  principle  the  principal  sum  due 
on  the  firet  advance  of  380/.  was  380/.  at 
the  beginning  of  the  first  year,  360/.  12^. 
at  the  l^eginning  of  the  second  year, 
340/.  58,  at  the  beginning  of  the  third  year, 
318/.  lis.  at  the  beginning  of  the  fourth 
year,  and  303/.  17«.  Sd,  at  the  end  of  three 
years  ieind  eight  months. 

The  principle  on   which  the  society's 
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first  account  was  made  up  was  that 
the  entire  premium  for  the  advance  for 
the  whole  term  was  added  at  the  Outset 
to  the  sfim  actually  advanced,  the  total 
sum  thus  constituted  becoming  the 
])rincipal  on  which  interest  was  to  be 
charged.  Then  throughout  the  fii-st  twelve 
months  the  monthly  p:iyments  were  treated 
as  being  made  in  respect  of  payment  of 
interest  at  five  per  cent,  on  the  principal 
thus  constituted  until  the  whole  interest 
for  the  year  was  paid,  then  the  sums  sub- 
sequently paid  in  the  course  of  the  twelve 
months  were  treated  as  being  paid  in 
respect  of  reduction  of  principal.  At  the 
end  of  the  first  twelve  months  the  total 
sum  so  calculated  to  have  been  paid  in 
respect  of  reduction  of  principal  was 
deducted  fi*om  it,  and  the  remaining  princi- 
pal was  then  treated  as  the  principal  sum 
during  the  next  twelve  months,  and  so  on. 
The  result  was  that  the  premium  was 
treated  as  principal,  and  interest  charged 
on  it,  so  that  there  was  a  smaller  annual 
reduction  of  piincipal  than  by  the  plain- 
tiffs method,  and  none  at  all  diiring  the 
earlier  of  the  twelve  months.  Then  upon 
redemption  before  the  expiration  of  the 
full  term,  a  rcl)ate  of  premium  was  allowed, 
the  amount  of  the  rebate  l)eing  arrived  at 
by  deflucting  from  the  total  amount  of 
premium — first,  an  amount  in  respect  of 
premium  at  tlie  original  rate  (that  in, 
2s.  i>er  10^.  shai-o,  or  one  per  cent,  per 
annum)  on  the  whole  of  the  sum  originally 
actually  advanced,  but  only  calculated 
down  to  the  date  of  redemption;  and, 
secondly,  a  redemption  fee  of  three  per 
cent,  on  the  original  actual  advance.'  The 
residue  of  the  total  original  premium,  after 
deducting  from  it  these  two  sums,  was 
then  allowed  to  the  moi-tgagor  by  way  of 
rebate.  On  this  principle  the  principal 
sum  due  on  the  advance  of  380^.  was 
437/.  at  the  beginning  of  the  fii-st  year, 
416/.  13«.  at  the  beginning  of  the  second 
year,  395/.  5^.  Sd.  at  the  l)eginning  of  the 
third  year,  372/.  1G«.  11(/.  at  the  l)eginning 
of  the  fourth  year,  and  354/.  17«.  Id.  at  the 
end  of  throe  years  and  eight  months. 
Then,  after  deduction  of  rebate,  the  sum 
to  be  paid  vfas  325/.  Oa.  Gd. 

The  principle  on  which  the  society's 
second  account  was  made  up  was  the 
same  as  the  last,  except  that  no  redemp- 


tion fee  was  charged  or  rebate  of  premium 
allowed.  On  this  principle  the  warn  dne 
at  the  end  of  three  years  and  eight  months 
was  354/.  17*.  Id. 

This  was  the  hearing  of  the  aetion. 

Barber^  Q.C.f  and  W.  W.  Cooper^  for  the 
plaintifif. — The  plaintiff  was  entitled  to 
redeem  on  payment  of  the  sum  ealcalitod 
by  the  plaintiff's  acooont.  To  add  the 
premium  to  the  principal  and  charge  in- 
terest on  the  whole  is  to  make  the  bor- 
rower pay  interest  on  money  which  he  hu 
never  had  lent  to  him.  And  to  maJce  the 
]x)rrower  pay  the  whole  premium,  though 
he  redeems  in  a  shorter  time  than  thit 
allowed  for  redemption,  is  to  make  him 
give  the  same  consideration  for  a  hm 
amount  of  accommodation  as  he  agreed  to 
give  for  a  greater. 

This  question  must  be  decided  on  the 
prospectus  and  mortgage-deed,  and  not  on 
the  rules,  which  the  plaintifiT  never  mw 
till  the  loan  was  completed ;  but  no  one  of 
the  three  documents  supports  the  eodefy'H 
claim.  The  society  has '  itself  made  dif- 
ferent claims,  and  appears  to  be  unable  to 
construe  its  own  documents.  They  dted 
£x  parte  Osborne;  in  re  Goldsmith  (1) 
and  In  re  Norvoicfi  and  Norfolk  Prm- 
dent  Permanent  Benefit  Building  Soeie^: 
Smith's  Case  (2). 

T.  Terrell  and  //.  Terrell,  for  the  defi»- 
(Lmt  society. — The  society  is  entitled  to 
charge  interest  on  the  premium,  and  to 
treat  the  premium  as  a  part  of  the  prind- 
pal  from  the  beginning.     The  mortgage  is 
a  collateral  security  and  not  a  primary  one  ^ 
the  transaction  is  really  the  advance  hf 
the  society  of  a  member's  sharee.    If  the** 
plaintiff  were  right,  and  no  interest  wen  to^ 
be  charge<l  on  the  premium,  the  taUe  in    - 
the  prospectus,  which  is  repeated  in  the 
rules,  would  be  wrong,  and  the  monthly 
payments  thei*e  set  out  would  repay  the  ^ 
priiici|)al  in  less  than  the  times  fixed  fSor  the  ^ 
advances.      But    they  just  pay  off  the^ 
principal  in  the  time  allowed  if  calculated  -V 
on  the  society's  principle — that  is,  to  teke  ^ 
such  advances  and  premium  together  as^ 
the  original  principal,  and  charge  simple    ^ 

(1)  44  Law  J.  Rep.  Bankr.  1 ;  Law  Hep.  10    ^ 
Ghana  41. 

(2)  45  Law  J.  Bcp.  Chanc.  143;  45  ibid.  786; 
Law  Rep.  1  Cli.  D.  481. 
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interest  on  that  throughout.  It  is  true 
that  as  heavy  a  charge  is  made  hy  way  of 
premium  for  a  short  loan  as  for  a  long. 
one;  but  the  object  of  the  society  is  to 
keep  its  money  out,  receiving  repayment 
by  regular  instalinents,  and  not  to  en- 
courage speculative  builders  to  borrow 
largely  and  repay  quickly. 

The  mortgage-deed  is  plainly  against 
the  plaintiff,  and  as  he  does  not  seek  to 
alter  or  reform  it,  he  must  have  relief 
upon  the  principles  which  it  contains — 
The  Solvency  Mutual  Guarantee  Company 
▼.  Freeman  (3)  w[ii  Mosley  v,  BaJcer  (4). 

The  rules  are  still  plainer.     But,  even 
aflBuming  that  the  plaintiff  can  disregard 
the  roles  and  obtain  relief  contrary  to  the 
mortgage-deed,  yet  the  prospectus    says 
clearly  that  the  premium  is  a  ''fixed'/ 
premium,  and  that  redemption  is  to  be 
had  only  by  payment  of  the  balance  of  the 
amonnt  of  "  capital  and  premium,''  and 
"with  interest,"  not  "with  interest  and 
premium,"  down  to  redemption.      They 
alflo  dted  Seagrave  v.  Pope  (5)  and  Mat- 
tenon  V.  ElderJUld  (6);  and   referred  to 
a  letter  written  by  the  plaintiff  to  the 
Moretaiy  of  the  society  in  May,    1879, 
ifter  the  first  three  advances,  but  before 
the  last  two,  from  which  it  appeai-ed  that 
he  then  understood  the  repayment  principle 
to  be  as  the  society  asserted. 
Barber^  Q.C.,  in  reply. 

Pollock,   B. — I  think  I  have  heard 

ev^OTthing  that  could  be  urged  on  behalf 

,o£  the  plaintiff  in  this  case.     But    the 

oidScB  I  have  now  to  discharge  is  to  say 

^rMMAt  is  the  contract  between  these  parties. 

&>   £kr  as  one  takes  the  scope  and  object 

of"  tikXM  society,  even  from  its  rules,  I  think 

tiie  governing  principle  of  this  society, 

cdl  building  societies,  is  to  spread  the 

which  is  paid  by  a    borrowing 

for  the  purchase  of  a  house  over 

^  •^^■■*  nin  number  of  years.    That  is  the 

and  the  object  of  the  borrowing 
*,  and  it  is  not  given  in  order  to 
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-,5J>  _S  Hare.  87 ;  1  Hall  &  Tw.  301 ;  17  Law  J. 
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enable  speculating  builders  or  land  jobbers 
to  come  into  the  market  backed  by  the  aid 
of  a  society  of  this  kind. 

What  is  then  the  real  contract  between 
these  parties  '<  Now,  without  any  autho- 
rity, I  should  have  thought  it  was  toler- 
ably obvious  in  this  case  that  the  mort- 
gage-deed embodying  the  society's  rules, 
so  fisir  as  they  are  referred  to  by  that  deed, 
is  the  contract  which  is  binding  on  both 
sides.  If  any  authority  be  necessary,  the 
two  cases  of  The  Solvency  Mutual  Ouor 
rantee  Company  v.  Freeman  (3)  and  Mosley 
V.  Baker  (4),  which  are  binding  upon  me, 
are  ceiiAinly  sufficient. 

Now  this  mortgage-deed  provides  this, 
after  setting  out  the  ordinary  introductory 
recitals,    "  and    whereas    the    mortgagor 
having  subscribed  for  thirty-eight  advance 
shares  in  the  society,"  numbered  respec- 
tively so  and  so,  "  and  being  desirous  of 
borrowing  a  sum  of  380^.  in  respect  of 
such  shares,  has  applied  to  the  said  society 
to  lend  him  such  sum  for  the  period  of 
fifteen  years,  to  be  computed  from  the 
16th  of  February,   1878,  and  has    also 
offered  to  pay  a  premium  for  such  ad- 
vance, which,  being  calculated  according 
to  the  rules  and  by-laws   of   the    said 
society,  amounts  to  the  sum  of  57/.,  and 
is  to  be  added  to  and  treated  as  part  of 
the  principal  sum  advanced,  and  he  has 
agreed  to  repay  such  principal  sum    by 
180  advance  instalments  of  3/.  10«.  ^. 
each,  extending  over  a  period  of  fifteen 
years."    Now,  not  merely  by  letter  but  by 
spirit,  what  is  the  meaning  of  this  1     The 
meaning  of  it  is  that  a  certain  sum  is 
to  be  borrowed,  but  that  the  borrower  is 
content  to  pay  a  premium,  and  that  that 
premium  is  to  bo  addeil  to  and  treated  as 
part  of  the  principal  sum.     Then   that 
principal  sum  is  to  be  repaid  in  accordance 
with  the  rules  of  the  society,  which  means 
to  say  that  the  principal  sum,  which  now 
ex  hypothesi  includes  the  premium,  is  not 
to  be  all  paid  down  at  once,  but  is  to  be 
distributed  over  a  certain  number  of  years. 
But  it  would,  to  my  mind,  be  a  fallacy  to 
suppose  that  the  principal  sum,  including 
the  premium,  can  lose  its  character  in  any 
way  because  it  is  to  l)e  distributed  over  a 
number  of  years.    That  is  the  very  object 
of  the  society — to  enable  borrowing  mem- 
bers to  pay  in  a  number  of  years  what 
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they  cannot  pay  down  at  any  one  time. 
Following  that  out  wo  then  turn  to  the 
rules,  wliich  are  very  clear  on  tliis  head. 
The  32nd  rule  says  that  **  the  pi'emiums 
charged  on  all  mortgages  shall  be  due  in 
advance,  but  if  desii'ed  may  be  added  to 
the  mortgage."  TLat  is  not  in  conflict  in 
any  way,  but  is  consistent  with  the  pro- 
visions in  the  deed.  Then  the  43rd  rule, 
which  also  has  a  bearing  on  the  subject,  is 
this :  "  Any  meml)er  desirous  of  redeem- 
ing the  securities  iield  by  the  society  shall 
be  at  liberty  to  do  so,  upon  payment  of  all 
Buma  then  due  from  him  for  subscriptions, 
fines  and  interest,  and  also  the  present 
value  of  the  future  repayments,  aa  ascer- 
tained by  i-eference  to  the  tables."  Now, 
what  does  that  mean?  It  means  the 
present  value  by  refei*ence  to  the  table, 
which  regulates  the  deferred  distribution 
of  the  money  lent,  plus  the  pi*emium.  So 
that  it  is  as  if  they  had  referred  to  the 
original  sum  lent,  plus  the  premium,  at 
any  time.  That  merely  means  a  getting 
of  the  same  thing.  Those  are  the  rules, 
which  seem' to  me  not  only  not  to  conflict 
with  the  mortgage-deed,  but  to  ]ye  per- 
fectly consistent  with  the  mortgage-deed. 

Now  it  is  said  that  the  observations, 
for  they  are  little  more,  which  are  con- 
tained in  the  pi'ospectiis  are  in  conflict 
with  that.  I  confess  I  do  not  quite  see 
that,  if  the  prospectus  is  read  by  an  in- 
telligent person  who  undei'stands  the 
scheme  of  the  society.  Without  at  all 
saying  that  any  complaint  ought  to  be 
made  against  this  particular  society,  I 
have  often  had  occasion  to  I'cgret  that 
building  societies  should  not  frame  their 
rules  in  a  more  intelligible  form  (because 
one  finds,  not  so  much  in  this  society  as 
in  other  societies,  such  as  insumnee  so- 
cieties, and  a  gi^at  number  of  others, 
that  they  hold  enormous  sums  of  money, 
which  are  subscribed  by  the  poorer  class, 
especially  in  the  north  of-  England),  so 
that  there  sliould  be  no  mistake  in  the 
mind  of  the  most  ignonmt  man  as  to 
what  is  the  conti'act  into  which  he  is 
entering.  With  regiird  to  this  case,  when 
the  prospectus  is  road  with  the  contract, 
I  do  not  think  there  is  any  great  doubt 
about  it ;  because  when  the  repa}nnents 
are  deeciibed  it  is  in  this  way  :  '*  Tables  of 
repayment,  ranging  frem  five  to  twenty- 


five  years,  shewing  the  monthly  repay- 
ments  required  to  repay  100/.,  inftlnHmg 
principal,  interest  and  premium,  are  an- 
nexed to  this  prospectus."     That  leaveg 
open  the  question  entirely  as  to  what  ii 
the    character  of   the  premium.      Then 
again,  "  Mortgages  by  borrowing  members 
may  be  at  any  time  redeemed  l^  payment 
of  the  balance  of  the  amount  of  capital 
and  premium,  with  interest  only  to  the 
date  of  redemption."    Again  that  leaves  it 
open.     Interest  upon  whati     Is  that  in- 
terest upon  the  bare  principal  lent,  or  is 
it  interest  on  the  whole  principal  t   I  hate 
already  given  my  reasons  for  thinkmg  it 
is  interest  on  the  whole  principal     l^en 
at  page  15  there  ai'e  these  words :  "Bo^ 
rowing  members  (in  addition  to  a  fixed 
premium  of  one  per  cent.)  are  chaiged 
annually  only  five  per  cent,  interest  upcm 
the  amount  remaining  unpaid."  That  leaves 
it  agiiin  open  whether  yon  must-  refer  to 
the  rules  to  see  what  is  the  amount  re- 
maining unpaid.     Then  the  next  words 
are,  "  Moi'tgages  by  borrowing  memben 
may  be  at  any  time  redeemed  by  payment 
of  the  balance  of  the  amount  of  capital, 
with  interest  to  the  date  of  redemptunL* 
What  is  ''  the  amount  of  capital "  1    That 
refei*8  one  again  to  the  mortgage  and  the 
rules,  and  it  seems  to  me  that  "oapitsl" 
for  this  purpose  includes  premiom.    So 
that  it  is,  as  in  all  these  societies,  eome 
airangement  whereby  a  larger  amount  of 
interest  is  obtained  than  actually  appean 
under  the  name  of  interest.      Whether 
that  is  done  by  calling  it  premium  paid 
down,   or   premium    distributed    over  a 
number  of  years,  according  to  the  optioD 
of  the  bonx)wer,  or  whether  it  is  dome  1^ 
enti-ance  fees  or  occasional  fees,  is  im- 
material.     But  so  it  is ;  and  the  mil' 
fortune  is  that  it  is  only  those  who  hate 
had  experience  of  these  transactions  who 
know  that  they  are  really  paying  more 
than  tlie  five  per  cent.     The  answer  to 
that  is,  that  societies  of  this   kind  etf& 
scai'cely  carry  on  their  business  (they 
mostly  mutual  societies — butj  in  any 
whether  they  be  or  be    not,  they 
scarcely  carry  on  their  business)  with  th>' 
risks  they  run,  except  by  having 
thing  to  cover  more  than  the  ordinac^^ 
interest  which  would  be  paid  on  the  su^ 
of  money  advanced  weU  secured.    The 
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are  matters  of  observation  which  belong 
perhaps  rather  to  political  economy  than 
to  law^  and  I  might  perhaps  altogether 
refrain  from  making  them,  but  I  only  use 
ihem  to  shew  that  the  terms  of  the  agree- 
ment in  this  case  are  neither  unusual  nor 
reprehensible.  There  must  be  judgment 
far  the  society  on  the  claim  and  counter; 
daim,  with  costs. 


Solicitors— J.  J.  &  C.  J.  Allen,  for  plaintiff ;  C. 
A.  Ross,  for  defendants. 
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In  re  stannard. 

STANNARD  V,   BURT. 


WiU  —  Construction  —  Substitutionary 
Ojft  to  a  Class  "  or  their  Heirs  "— "  Sur- 
viving " — Period  of  Survivorship — "  Heirs  " 
comiru^  "  Next-of-kinJ* 

Bequest  of  personaUyy  in  remainder  after 
l^fe  inierestSf  upon  trust  for  sale  and  divi- 
sion among  the  **  surviving  sisters  or  sister 
of  my  Moxfe  or  their  heirs " ; — Held,  that 
ike  gift  being  substitutionary,  "  l^eirs  "  must 
be  construed  to  mean  statutory  next-of-kin. 
Held  also,  that  "surviving**  meant  sur- 
viving the  testator. 

Smith  V.   Batcher    (48   Law  J.   Eep. 
Chanc  136;  Law  Rep.  10  Ch.  D.  113) 
explained;  Neilson  v.  Monro  (27  W.R. 
^Z%)  followed. 
• 
Farther  consideration. 
Christopher  Stannard,  who  died  in  May, 
1851,  by  his  will,  dated  the  24th  of  June, 
1850,  devised  and  bequeathed  his  personal 
oUte  and  a  certain  fi^sehold  property  upon 
trust  for  his  wife  and  sister  equally  during 
thflir  lives,  and  he  directed  that  upon  the 
deoease  both  of  his  wife  and  sister,  the 
AK'oeys  arising  from  all  his  personal  estate 
*n^   effects    entrusted    to    his   executoi-s, 
^^^^tlier  with   the    money  which  should 
^''^■b  from  the  sale  of  the  fi-eehold  property, 
,^"^^3tld  be  applied  in  payment  of  certain 
'    '    ;  and  the  will  then  proceeded  as 


A^hatever  portion  of  my  effects  shall 


remain  in  the  hands  of  my  executors  or 
administrators,  or  the  survivor  of  them, 
or  &c.,  after  the  payment  of  the  above- 
mentioned  legacies,  I  desire  to  be  divided 
in  the  manner  following — and  giving  two- 
thirds  to  the  surviving  sisters  or  sister  of 
my  wife  or  their  heirs,  and  one -third  to 
the  children  of  John  and  Maiy  Ann  Smith, 
to  each  an  equal  port,  on  his  or  her  arriv- 
ing at  twenty-one  years." 

The  testator's  widow  and  sister  both 
survived  him.  The  sister  died  in  1856; 
the  widow  died  on  the  6th  of  March,  1877. 

This  was  a  legatees'  action  for  the  ad- 
ministration of  the  real  and  personal  estate 
of  the  testator,  and  upon  the  further  consi- 
deration of  the  action  the  question  arose, 
who  were  entitled  to  take  under  the  above 
gift  to  the  surviving  sisters  or  sister  of  the 
testator's  wife  or  their  heirs. 

It  was  not  ascertained  what  sisters  of 
the  testator's  widow  were  living  either  at 
the  death  of  the  testator  or  of  his  widow, 
nor  who  were  the  personal  representa- 
tives or  heirs  or  next-of-kin  of  any  sister 
of  such  widow  who  died  in  the  interval 
between  the  death  of  the  testator  and  that 
of  his  widow.  The  plaintiff,  however, 
alleged  that  he  was  the  heir-at-law  of  any 
such  sister,  and,  at  his  request,  the  class 
enquiries  directed  by  the  decree  made  on 
the  hearing  had  not  been  proceeded  with. 

•  Grahaan  Hasthvgs,  Q.C,  and  Terrell,  for 
the  plaintiff. — The  word  "  heirs  "  must  be 
read  literally.  The  leaning  of  recent  deci- 
sions has  been  strongly  in  favour  of  giving 
the  word  its  ordinary  legal  sense,  unless 
there  is  something  in  the  context  which 
clearly  shews  that  it  was  intended  to  have 
some  other  meaning.  The  nature  of  the 
pix)perty  bequeathed  does  not  affect  the 
question.  In  Smith  v.  Butclier  (1),  where 
the  gift  was  a  gift  of  personalty,  the  Mas- 
ter of  the  RoUs  held  that  the  word  heirs 
must  be  constmed  to  mean  heirs  and  not 
next-of-kin,  in  effect  oveiTuling  previous 
cases,  such  as  Doody  v.  Higgins  (2)  and 
Oittings  v.  M^Dermot  (3). 

(1)  48  Law  J.  Rep.  Chanc.  136;  Law  Rep.  10 
Ch.  D.  113. 

(2)  9  Hare,  App.  xxxii. ;  2  Kay  &  J.  729  ;  26 
Law  J.  Kep.  Chanc.  733. 

(3)  2  Myl.  &  K.  69 ;  4  Law  J.  Rep.  Chanc. 
217. 
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They  referred  also  to  Wlnjfuild  v.  Wing- 
field  (4),  In  re  Newton* 8  Trusts  (5)  and  In 
re  Steevens'  Trusts  (6). 

[Kay,  J.,  referred  to  Neilson  v.  Monro 
(7),  in  which  Fry,  J.,  held  that  Smith  v. 
Butcher  (!)  did  not  oveiTule  Doody  v. 
Ili/ffins  (2),  and  did  not  apply  to  a  csise 
where  the  gift  was  substitutionary.  He 
asked  the  plaiutifTs  counsel  whether  they 
could  distinguish  Neilson  v.  Monro  (7) 
from  the  present  case] 

Graham  IlastiwjSf  Q.C,  admitted  that 
it  was  not  distinguishable. 

CoUman,  for  the  trustee  of  the  will,  and 

Procter  and  Wurzburyh,  for  other  parties, 
were  not  called  u|X)n. 

Kay,  J.  [after  stating  the  terms  of  the 
bequest  above  set  out,  continued  :] — Now 
the  fii*st  question  is,  wliat  is  the  metming 
of  the  word  *'  surviving"  I  It  cannot  moan 
surviving  the  teuants-for-life,  because  if  it 
did,  the  words  "  or  their  heirs,"  which  are 
substitutionary  woixls,  would  bo  improperly 
ased,  and  in  fact  nonsensical.  It  has  been 
suggested  that  it  is  )K)ssible  to  read  them 
"  and  their  heire."  I  do  not  think  I  am 
bound  to  do  that,  and  I  prefer  to  give  them 
their  natural  meaning,  becsiuse  if  I  do,  the 
won.!  "  surviving "  may  still  have  a  very 
natural  meaning.  It  may  mean  surviving 
the  testator,  and  I  so  hold.  I  think  the 
sisters  who  survived  the  tiostator  were  fii-st 
of  all  to  tAke,  and  that,  if  any  of  them 
should  be  dead  at  that  date,  their  heira 
were  substituted  for  them.  Then  comes 
the  question,  what  is  the  meaning  of  the 
word  "  heirs"  ]  Reliance  was  placed  on  the 
cise  of  Smith  v.  Butcher  (1 ),  which  followed 
De  Beauvoir  v.  I)e  Beauvoir  (8),  accoi-ding 
to  which  the  word  "  heirs,"  unless  there  is 
something  in.  the  context,  must  be!ir  its 
prima  facie  meaning,  and  be  held  to  mean 
heirs  entitled  to  succeed  to  i-eal  estate,  and 
tliat,  notwithstanding  that  the  subject  of 
the  gift  is  personal  estate  and  not  real 
estate.  That  I  take  to  be  perfectly  well 
established.    But  then  comes  another  series 

(4)  47  Law  J.  Rep.  Cbanc.  768 ;  Law  Rep.  9 
Ch.  D.  668. 

(6)  37  Law  J.  Rep.  Chanc.  23 ;  Law  Rep.  4 
E«|.  171. 

(6)  Law  Rep.  15  Eq.  110. 

(7)  27  W.  R.  986. 

(8)  15  Kim.  163 ;  on  appeal,  3  U.L.  Cos.  524  ; 
lb  Law  J.  Rep.  Chanc.  305. 


of  cases  in  which  it  has  been  held,  without, 
so  far  as  I  know,  any  departtuey  that  if 
the  word  '*  heirs  "  used  in  gifts  of  penonal 
estate  is  a  word  of  sabstitution,  then  that 
is  a  sufficient  context  to  shew  that  the 
word  "  heirs  "  does  not  bear  the  meaning  of 
persons,  who  succeed  to  real  estate— that  is 
to  say,  that  in  the  case  of  a  gift  of  penonal 
estate  to  the  heirs  of  l^atees  by  way  of 
substitution,  the  very  £Bu;t  that  it  is  a  sab- 
stitutionary  gift  shews  that  you  most  not 
roiul  the  woi^d  '*  heirs  "  in  its  natural  meaa- 
ing.     To  this  effect  are  Low  v.  Smith  {9), 
Gittintjs  V.  M'Dermot  (3)  and  Doody  v. 
Iliggins  (2).     But  one  of  the  veiy  latest 
cases  on  the  subject  is  Neilson  ▼.  Monro 
.(7),  to  which  I  referred,  where  the  wordB 
were  ''  to  be  equally  divided  to  the  ehil* 
dren  or  then*  heirs"  of  a  person  nained, 
words  which  I  cannot  distinguish  at  all 
fi*om  the  words  here;  and  in  that  ceee^ 
relying  on  the  class  of  cases  to  whid&  I 
have  refeiTed,   the  learned  Judge  aeid: 
"Tliat  decision"— that  is,  Doodtf  v.  Hit 
(jiiis  (2) — '^as  it  appears  to  me,  has  in  no 
way  been  inteiiered   with  by  the  recent 
decision  of .  the   Master  of  the  BoUs  in 
Smith  V.  Butcher  (1),  because  there  the 
question  arose  not  as  to  a  substitutionil 
gift,  but  as  to  a  gift  to  the  heir,  being 
2}er8ona  desir^nata.     In  such  a  case  it  htf 
been  long  held  that  the  well  known  woid 
*  heir '  meiuis  heii*-at-law,  there  being  no- 
thing whatever  to  alter  the  prima  fw^ 
meaning  of  the  word."     Therefore,  I  must 
hold  that  this  gift  being  not  original  ba^ 
substitutionary,   the  word  "heirs"  mni^ 
have  the  meaning  of  next-of-kin — ^thati^* 
to  say,  according  to  Doody  v.  Iliggins  (2^  - 
not  noai-est  of  kin  in  blood,  but  those  wh^ 
under  the  Statute  of  Distributions  woulC^ 
be  entitled  to  share  as  next-of-kin — tha  *■ 
is,  next-of-kin  under  the' statute,  exdudin^ 
a  husband. 

Solicitors— Elmslic,  Forsyth  &  Elmslie,  forpliiii^ 
tilf  ;  Shariw,  Parkers  k  Co.,  agents  for 
&  Co.,  Norwich,  for  other  parties. 


(0)  2  Jur.  N.S.  3U ;  26  Law  J.  Rep.  Chanc^ 
503. 
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Jessbl,  M.R. 

LiNDLET,  L.  J. 

BbWEN,  L.J.       >        HANSEL   V.   NORTON. 

1883. 
Jan.  22. 

Landlord  and  Tenant — Agreement  hy 
Landlord  to  pay  Tenant  for  unex?iau8ted 
Improvements  at  the  Expiration  of  the  Ten- 
ancy— Covenant  running  with  the  Land, 

Under  a  parol  agreement /or  a  lease  of  a 
Jamh  for  a  term  of  years  the  tenami  went 
inio  possession.  The  lease  wa^  to  contain  a 
covenant  by  the  landlord  to  pay  the  tenant  for 
unexhausted  improvements  at  the  expira- 
tion of  the  term,  but  it  was  never  eoceciUed, 
During  the  term  the  landlord  died,  having 
devised  the  farm  to  the  plaintiff  for  life, 
with  remainders  over.  On  the  expiration  of 
the  term  the  tenant  gave  up  possession  and 
the  plaintiff  went  into  possession.  The 
question  then  arose,  who  was  to  pay  tlie 
tenant  for  the  valuation  of  the  unexhausted 
improvements  : — Held,  that  the  obligation  to 
pay  for  unexhausted  improvements  woe' in 
the  nature  of  a  covenant  running  with  the 
land  ;  and,  consequenily,  that  the  variation 
ttxw  payable  not  out  of  tJie  testator* s  estate, 
but  by  the  plaintiff,  as  the  landlord  for  the 
time  being. 

This  was  an  appeal  fi-om  a  decision  of 
»M»n,  V.C. 

On  the  29th  of  September,  1873,  one 

.  '^ood  entered  into  pos80ssion  of  a  farm  in 

^orrey  as  tenant  thereof  to  C.  Mansel, 

tfjodet  a  parol  agreement  for  a  term  of 

years,  at  the  yearly  rent  of  165Z.    A 

lease  was  prepared,  which  contained 

*^*>^enant  by  C.  Mansel,  his  heirs,  execu- 

administrators  and  assigns,  with  Wood, 

^3zecators,  administrators  and  assigns, 

at  the  expiration  of  the  said  term 

1,  his  heirs  or  assigns,  would  pay 

low  unto  Wood,  his  executors,  admi- 

.tors  or  assigns,  for  all  the  tenant's 

irty  upon  the  fium,  to  be  ascertained 

valuation  based  upon  the  same  terms 

t  which  Wood  paid  when  his  tenancy 


lease  was  never  executed  owing  to 

ent  as  to  a  clause  which  it  con- 

aa  to  the  right  of  shooting  upon  the 


In  September,  1875,  C.  Mansel  died, 
having  by  his  will  devised  all  his  real  estate 
to  trustees  for  a  term  of  1,000  years,  upon 
trust  to  raise  the  moneys  'necessary  to  be 
raised  in  aid  of  his  personal  estate  for  the 
payment  of  his  funeral  and  testamentary 
expenses,  debts  and  legacies,  and  subject 
thereto  to  the  plaintiff  for  life,  with  re- 
mainders over. 

After  the  death  of  the  testator  Wogd 
paid  his  rent  to  the  plaintiff,  and  on  the 
expiration  of  the  seven  years  gave  up  pos- 
session of  the  farm,  and,  as  no  incoming 
tenant  could  be  found,  the  plaintiff  entered 
into  possession  of  it  as  the  tenant-for- 
life. 

Li  August,  1880,  the  trustees  of  the 
term  conveyed  part  of  the  testator's  estate, 
including  the  farm,  for  the  residue  of  the 
term  of  1,000  years  to  secure  the  repay- 
ment of  20,000^. 

Wood  claimed  payment  from  the  plain- 
tiff of  the  sum  of  638^.  6^.  \0d.,  which  it 
was  admitted  was  the  outgoing  valuation 
of  the  "  tenant's  property  "  on  the  farm 
which  an  incoming  tenant  would  have  to 
pay.  The  plaintiff  paid  this  sum  under 
protest,  having  arranged  with  the  defen- 
dants, the  trustees  of  the  will,  that  if  the 
estate  of  the  testator  was  liable  to  pay  the 
same,  then  the  sum  should  be  repaid  to  him 
by  the  defendants  out  of  the  estate. 

This  action  was  then  brought  to  deter- 
mine that  question,  and  the  d^endants  de- 
murred to  the  statement  of  claim,  on  the 
ground  that  the  estate  of  the  testator  was 
not  liable  to  pay  to  the  plaintiff  the  said 
sum  of  638/.  6^.  10^. 

The  Vice-Chancellor  overruled  the  de- 
murrer, and  the  defendants  appealed. 

Godefroi,  for  the  appellants,  on  stating 
the  facts,  was  stopped. 

Marten,  Q,C,,  and  Levett,  for  the  respon- 
dent.— The  testator's  estate  and  not  the 
plaintiff  is  liable  to  pay  this  valuation — 
Faviell  v.  Gaskoin  (1),  Bradbum  v.  Foley 
(2)  and  Gorton  v.  Gregory  (3). 

[Jessel,  M.R. — The  landlord  for  the 
time  being  is  Hablo.] 

The  plaintiff  is  entitled  to  be  indemnified 

(1)7  Exch.  Rep.  273;  21  Iaw  J.  Rep.  Exch.  85. 

(2)  47  Law  J.  Rep.  C.P.  331 ;  Law  Rep,  3 
C.P.  D.  129. 

(3)  3  B.  &  S.  90. 
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either  out  of  the  estate  or  by  the  I'cmaindoi'- 
men. 

[Jessel,  M.R. — I  am  afraid  you  have  no 
charge  against  anybody.] 

Assuming  nothing  ]md  been  said  about 
the  tenant's  improvements,  there  woukl 
have  been  in  this  case,  accoinling  to  the 
custom  of  the  county,  an  implied  covenant 
to  pay  for  the  unexhausted  improvements. 
But  here  tliere  was  an  express  covenant  by 
the  testator,  which  excluded  the  implied 
covenant,  and  thiit  express  covenant  is  a 
personal  obligation  by  the  testator  to  pay. 

Jessel,  M.K.,said, — It  is  quite  clear  that 
in  this  case  the  plaintiff  is  liable  to  pay 
this  valuation,  and  cannot  recover  the 
money  from  the  testator's  estate.  The  tes- 
tator let  the  land,  and  by  the  custom  of 
the  county  the  Lindlord  is  primarily  liable 
for  unexhausted  improvements.  No  doubt 
he  gets  it  back  in  the  oixlinary  course  from 
bis  new  tenant.  It  makes  no  difference 
whether  the  tenancy  is  from  year  to  year 
or  for  a  term.  Then  the  testator  dies, 
having  devised  the  farm  to  the  plaintiff  for 
life,  and  he,  as  tenant-for-life,  enters  into 
possession  of  the  i-ents  and  profits.  Under 
these  circumstances  who  is  litible  to  pay  the 
temmt's  improvements]  The  plaintiff  as 
landlord  for  the  tune  being  is  primarily 
liable  to  pay  them.  It  is  a  liability  attach- 
ing to  the  land  like  a  covenant  runnuig 
with  the  land,  and  the  plaintiff,  as  tenant- 
for-life,  took  subject  to  that  liability.  He 
need  not  have  accepted  the  devise,  but  he 
did.  Then  it  is  said  that  because  the  term 
of  years  has  l)eeu  assigned  the  termor  is 
liable.  But  that  makes  nu  diflei'ence.  The 
termor  is  not  liable.  It  is  the  tenantrfor- 
life  who  is  the  natural  landlord,  and  it 
appeai-s  to  mo  that  his  liability  is  indis- 
put^ible,  and  tliat  he  is  not  entitled  to  any 
indemnity.  And  thci*e  is  really  no  hard- 
ship in  tliis,  beciiuse  lie  has  cntcTed  into 
possession  and  is  cultivating  the  land  him- 
self, and  will,  if  he  lives  long  enough,  get 
out  of  the  land  the  whole  benefit  of  tlie 
money  he  has  paid,  and  it  repi*esonts  his 
capital  or  part  of  his  capital.  The  only 
case  in  which  he  will  lose  anything  will  be 
if  he  dies  soon  after ;  but  a  tenant-for-life 
who  improves  the  estate  out  of  his  own 
l)ocket  always  runs  tliat  lisk.  I  am  of 
opinion,  therefoit},  that  he  has  no  claim 


against  the  testator's  estate,  and  no  equity 
against  the  remaindermen.  The  demiuver, 
therefoi'e,  must  bo  allowed,  with  oosts. 

LiNDLEY,  L.J.,  said, — ^I  also  am  of  opi- 
nion that  this  claim  cannot  be  sustained. 
The  testator  let  the  farm  to  a  tenant  and 
died  l)efore  the  expiration  of  the  tenancy. 
On  the  expiration  of  the  tenancy  the  oat* 
going  temint  was  entitled  to  be  paid  fiir 
his  unexhausted  improvements.  The  qnei- 
tion  is,  who  is  to  pay  for  them  1  The  pkin 
answer  to  that  is,  the  landlord.  Hmd 
who  is  the  landlord  1  Most  oertainlj  the 
jxsrson  to  whom  the  tenant  has  been  pay- 
ing his  rent,  that  is,  the  plaintiff. 

BowEN,  L.J.,  concurred. 


Solicitors— Nulson,  Son  k.  Hastings,  agentt  for 
C.  Norton,  Swansea,  for  plaintiff ;  C.  C.  Ellii» 
Miindny  Jc  Co.,  agents  for  C.  Norton,  SwBiueii 
for  defendants. 


Pearson,  J.,  \ 

for         I  In  re  birminqham  bbewivg, 

Kav,  J.       >      MALTING   AND    DISTILLUIO 

1883.       I      COMPANY  (umited). 
Jan.  18,  19.  J 

Company  —  Whuling-up  —  Defatdting 
LifjHidafor  —  Surety  —  Right  to  rtoptn 
A  ccmints — Practi^. 

hi  the  tomdhvj-up  of  companiu,  when 
the  surety  for  a  defaulting  Uquidaicr  be- 
comes liable  nj)on  his  band,  it  is  not  da 
practice  to  give  notice  to  the  surety  qftkt 
tukijig  of  th4i  accounts  as  agahist  the  liqui- 
da  for  ;  init  if  tJie  surety  becomes  aware  nf 
thf!  taking  of  th^e  accounts  and  appUes/vr 
have  to  attend,  sucit  leave  will  he  granted 
at  his  own  expense. 

II.  vjas  ajtpointed  liquidator  in  a  wind- 
ing-up. The  G.  Society  became  his  ewrdies 
for  3,000/.,  a7id  for  that  purpose  entered 
into  a  boml,  which  provided  that  the  cer- 
tificate of  the  chief  derk  should  be  eomr 
elusive  evidence  as  between  all  parties  that 
the  buml  had  been  forfeited  to  the  aflunuif 
stated  in  the  certificate.  On  the  bank' 
ruptcy  of  II.  a  fresh  liquidator  was  ap- 
jxAnted  in  his  place.  The  accounts  of  H^ 
whuJi  were  carried  in  and  vouAed  wMoiU 
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any  noHce  hatfing  been  given  to  the  society, 
shewed  a  probaMe  deficit  of  4,500Z.  The 
society^  on  receiving  notice  of  the  datefiaced 
for  ^  final  passing  of  the  accounts,  at- 
tended and  asked  to  have  them  reopened 
in  their  presence. 

The  Court  allowed  the  society  to  have 
the  accounts  reopened,  on  the  terms  that 
they  should  pay  into  Court  the  whole  of 
the  SfiOOL  for  which  tJiey  were  liable,  to- 
gether with  lOOL  for  the  costs  of  such 
reopening,  and  should  undertake  to  pay 
interest  on  the  am>ount  to  he  found  due 
frotn  th^n,  and  pay  the  costs  of  the  appli- 
cation. 

Adjoamed  summons. 

In  November,  1880,  at  a  meeting  of  the 
shareholders  of  the  Birmingham  Brewing, 
Malting  and  Distilling  Company  a  resolu- 
tion was  passed  for  the  voluntary  winding- 
up  of  the  company  and  for  the  appoint- 
memt  of  a  Mi*.  Peroevall  as  sole  liquidator. 
In  December,  1880,  an  order  was  made 
that  the  voluntary  winding-up  should  be 
continued  under  the  supervision  of  the 
Court,  and  appointing  Edwin  Hooper 
joint  liquidator  with  Percevall,  Hooper 
W  ordered  to  give  such  aecurity  as 
should  be  approved  by  the  Judge.  The 
aecaiity  was  afterwards  fixed  at  3,000^.; 
and  on  the  13th  of  January,  1881,  Hooper 
entered  into  his  own  recognizance  for  the 
required  amount,  and  the  Guarantee  So- 
ciety on  the  same  day  became  his  sureties 
lor  the  same  sum  by  entering  into  a  bond, 
irhidi  provided,  inter  alia,  that  a  certificate, 
under  the  hand  of  the  chief  clerk  for  the 
time  being  of  the  Judge  to  whose  Court 
the  matters  should  for  the  time  being  be 
attached,  of  the  amount  which  Edwin 
Hooper  as  such  liquidator  was  liable  to 
pay  and  had  not  paid  should  be  sufficient 
evidence  against  him,  his  heirs,  execu- 
tors and  aduninistrators,'  and  against  the 
Goanntee  Society,  and  also  as  between  the 
society  and  the  obligees,  of  the  truth  of  the 
contents  of  the  certificate ;  and  that  this 
bond  had  become  forfeited  thereby  to  the 
amount  of  the  sum  stated  in  such  cer- 
and  should  form  a  valid  and 
charge  and  claim  not  only  against 
Hooper,  but  also  against  the  society  and 
the  fiuids  and  property  thereof,  without 
its  being  necessary  for  the  obligees  to  first 
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take  legal  or  other  proceedings  for  the 
recovery  thereof,  and  without  any  further 
or  other  proof  being  given,  or  any  action, 
suit  or  other  proceeding  to  enforce  this 
bond  against  the  society  or  Hooper.  And 
it  was  further  provided  that  Hooper  should, 
on  being  discharged  from  the  office  of 
liquidator,  give  notice  of  the  same  to  the 
society.  In  September,  1881,  Hooper 
became  bankrupt.  On  the  8th  of  Decem- 
ber, 1881,  an  order  was  made  that  both 
Percevall  and  Hooper  should  be  removed 
&om  being  liquidators,  that  they  should 
pass  their  final  accounts,  and  pay  the 
balance  that  should  be  certified  to  be  due 
from  them  as  the  Judge  in  chambers  should 
direct.  ThLs  order  was  carried  out  and  a 
new  liquidator  appointed.  On  the  13th  of 
Febmary,  1882,  the  accounts  of  the  old 
liquidators  were  carried  into  chambers  and 
vouched,  no  notice  having  been  given  to 
the  Guarantee  Society. 

On  the  28th  of  July,  1882,  the  society 
received  a  letter  from  the  solicitor  of  the 
new  liquidator,  informing  them  of  the 
carrying  in  and  vouching  of  the  accounts, 
and  that  the  result  of  such  accounts 
would  be  a  probable  deficit  of  4,500/.,  and 
that  the  2nd  of  August  had  been  fixed  by 
the  chief  clerk  for  finally  passing  the 
accounts.  On  that  day  the  solicitor  of  the 
society  attended  and  requested  to  have  the 
accounts  reopened  and  vouched  in  his 
presence.  This  application  being  refused, 
the  society  took  out  the  present  summons 
for  liberty  to  attend  the  passing  of  the 
accounts ;  or,  if  they  had  been  passed,  then 
that  they  might  be  reopened  and  again 
gone  into,  and  that  the  society  might  have 
liberty  to  attend  such  reopening  and  re- 
passing. 

Rigby,  Q.C.,  and  Stock,  for  the  society. — 
We  received  no  notice  in  the  usual  way 
that  we  should  be  required  to  make  good 
oiu*  guai-antee.  The  practice  is  to  allow 
the  surety  to  be  present  at  the  taking  of 
the  accounts.  In  a  recent  case — CouMery 
V.  Brooks  (not  reported) — Jessel,  M.R., 
said  he  would  not  shutout  the  society  from 
shewing  that  the  amount  charged  was  not 
due.  Here  the  certificate  of  the  chief 
clerk  is  against  us,  and  if  we  once  let  it 
pass  we  are  bound. 

Graham  Hastings ^  Q»0.,  and  0.  Bender- 
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son,  for  the  liquidators. — It  is  not  the 
practice  to  allow  the  Hurety  to  be  present 
at  the  taking  of  the  accounts.  In  In  re 
Lockey  (1)  the  sureties  of  a  committee  of  a 
lunatic  were  held  liable  on  the  default  of 
the  committee  not  only  for  the  balance 
due  from  him  on  his  account,  but  also  for 
the  costs  and  expenses  incurred  in  con- 
sequence of  his  neglecting  to  obey  the 
orders  of  the  Court  for  the  payment  of 
such  balance,  although  the  sureties  had  no 
notice  till  afterwards  of  the  default  on  the 
part  of  the  committ-oe.  Here  there  is  a 
special  provision  in  the  bond  that  the 
chief  clerk's  cei*tificate  should  be  binding  on 
the  sureties.  The  society  cannot  now  be 
allowed  to  come  in  and  argue  every  point 
in  the  accounts.  The  case  before  the 
Master  of  the  Rolls  was  special  in  its 
circumstances,  and  it  Ls  only  in  special 
circumstances,  which  do  not  here  exist,  that 
the  Court  will  allow  the  accounts  to  be 
reopened. 

Righy,  Q.C.,  in  reply,  cited  Dawson  v. 
Raynes  (2). 

[Pearson,  J.,  in  the  course  of  the  argu- 
ments, said  he  would  ascertain  from  the 
chief  clerks  what  was  the  practice  in 
chambers  as  to  the  surety  being  allowed  to 
attend  the  taking  of  the  accounts.] 

Pearson,  J.  (on  Jan.  19). — I  have  made 
enquiries  of  the  chief  clerks  of  Mr.  Justice 
Chitty,  Mr.  Justice  Fiy  and  Mr.  Justice 
Kay,  and  have  ascertained  from  them  that 
it  is  not  the  practice  in  chambers  to  give 
notice  to  the  surety  before  the  account  is 
taken  that  it  is  about  to  he  taken,  in  order 
that  he  may  have  the  opportunity  of  l^eing 
present  when  it  is  taken ;  but  that  if  the 
surety  becomes  aware  that  the  account  is 
about  to  be  taken,  and  applies  for  leave  to 
attend,  he  will  be  allowed  to  attend  at  his 
own  expense,  and  that  no  instance  is  known 
of  the  Court  having  reoi>ened  the  account 
upon  the  application  of  the  surety  because 
the  account  had  been  taken  without  notice 
to  him. 

Now  the  case  which  I  have  to  adjudi- 
cate upon  at  the  pre-sent  moment  would 
be  a  very  serious  one  as  regards  the 
practice  of  the  Coiui  if  it  were  not  that, 

(1)1  Phil.  609 ;  14  Law  J.  Rep.  Chanc.  164. 
(2)  2  Russell,  466  ;  2  Law  J.  Rep.  (0.8.)  K.B. 
186. 


fi*om  the  answers  given  to  me  by  the  chief 
clerks  to  whom  I  have  referred,  it  appean 
that  this  class  of  case  is  exceedingly  rare^ 
so  rare  that  the  counsel  have  been  unable 
to  cite  to  me  more  than  one  authority  in 
the  books  in  respect  of  it,  and  the  chief 
clerks  who  have  been  so  good  as  to  answer 
my  enquiries  know  of  no  case  besides  this. 
The  case  is  simply  this :  In  the  winding- 
up  of  this  company  a  gentleman  of  the 
name  of  Hooper  was  appointed  one  of  the 
lit^uidators  when  the  supervision  order  was 
made,  and  Hooper,  according  to  the  pne- 
tico  of  the  Court,  requiring  a  surety  or 
sureties,  the  Guarantee  Society  became  his 
surety.    Under  the  form  of  the  bond  which 
is  now  in  use  in  the  Court  the  certificate 
of  the  chief  clerk  on  taking  the  aocounti 
of  the  licjuidators  is  made  conclusive  eri- 
dence  against  the  guarantor    as  to  the 
amount  due  from  the  liquidator.     Hooper 
bociime  bankrupt  in  September,  1881,  and 
becoming  bankrupt  in  1881  the  aoconntB 
agiiinst  him  seem  to  have  been  begun  to 
be  tikcn,  I  think,  in  February,  1882.  The 
accounts  pix>ceeded  from  that  time  until 
the  month  of  July,  when  the  final  balance 
due  from  the  liquidator  was  assessed  by 
the  chief  clerk  at  a  sum  of  something- like 
4,500/.     The  Guamntee  Society  being  gua- 
rantors for  3,000/.,  it  is  peifectly  pain 
that  they  are  liable,  and  it  is  not  cQsputed 
that  if  tliat  sum  of  4,500/.  is  really  due 
from  Hooper,  the  Guarantee  Society  are 
liable  for  3,000/.,  the  full  amount  of  their 
bond.    Before  the  certificate  was  confirmed 
the  Guarantee  Society  got  notice  that  they 
would  be  liable  for  the  whole  amount  of 
their  bond,  and  thereupon  they  took  out 
this  summons,  the  object  of  which  is  to 
have  the  accounts  reopened,  inasmuch  ae 
they  were  not  present  when  the  acooonti 
were  taken.      Having  ascertained  firoD 
the  cliief  clerks  whom  I  have  consulted 
that  if  a  surety  applieil,  where  there  wai 
a  liquidator  who  was  known  to  beade* 
faulter,  for  liberty  to  attend  the  proceed- 
ings, it  would  \y&  the  practice  to  allow  him 
at  his  own  expense  to  attend  at  the  opeo' 
iug  of  the  account,  I  cannot  help  saying 
that  I  think  it  rather  unfortunate  that* 
the  practice  in  chambers  should  not  be^ 
that  when  it  is  known  the  liquidator  i^ 
banki'upt,  or,  at  all  events,  in  such  a  posi^ 
tion  as  that  it  is  certain  he  will  not  b^ 
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pftj  what  may  be  found  due  from 
tid  that  his  surety  will  be  called 
>  pajthat  sum — I  say,  I  think  it  is 
uibfoTtunate  that,  under  those  dr- 
QoeSy  notice  is  not  given  to  the 
to  enable  him  to  attend  the  ac- 
80  that  there  might  be  one  taking 
aoeounts  in  the  presence  of  the 

and  the  sum  found  due  might 
dd  due  without  the  possibility  of 
nd  complaint.  However,  that  1$ 
\  practice  at  the  present  moment, 
^oold  be  the  practice  if  the  surety 
'  notice  of  it--and  I  must  assume 
i  a  reasonable  man,  he  would  apply 
resent  at  the  taking  of  the  accounts 
low  him  to  be  present  at  his  own 

Suarantee  Society  in  this  case  had 
oe  of  the  taking  of  the  accounts. 
lately  after  they  were  informed  the 
s  had  been  taken  they  did  apply  to 
e  accounts  reopened  and  taken  in 
"esence.  Accidentally,  owing  to  the 
the  year  when  that  siunmons  would 
BQ  heard  in  Court,  it  was  impossible 
it.  It  has  stood  over,  and  is  now 
laper,  and  I  have  to  consider  whe- 
ider  the  present  circumstances,  the 
tee  Society  are  excluded  by  the 
of  tiie  bond  from  receiving  from 
irt  the  indulgence  they  ask,  or 
r  it  is  open  to  me  to  give  them  that 
ace,  and  if  so,  upon  what  terms, 
bt  the  terms  of  the  bond  make  the 
te  of  the  chi^  clerk  binding  on 
at  the  bond  is  framed  with  a  view 
stioe  between  all  parties,  to  place 
bands  of  the  Court  the  power  of 
ing  any  frivolous  or  vexatious  pro- 
I  on  the  part  of  the  sureties,  and 
e  the  Court  to  obtain,  without  un- 
7  delay,  the  payment  of  the  sum 
I  fiurly  #nd  honestly  due,  according 
arms  of  the  bond,  from  the  sm^ety. 
under  these  circumstances,  I  shsJl 
I  more  in  conformity  with  ordinary 
ind  more  in  conformity  with  what 
ve  to  be  the  constant  practice  of 
iit^  if  I  take  all  the  pains  I  pos- 
Q  to  prevent  the  sureties  being 
pcm  to  pay  a  sum  which  may  even- 
im  oat  not  to  be  due  from  them. 
h»  fower,  I  think,  of  doing  that 
CMMUig  any  other  parties  to  suffer 
KL,  5i.— Chaho. 
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by  the  delay  which  must  take  place  in  con- 
sequence of  my  giving  a  certain  amount  of 
indulgence,  at  idl  events,  to  the  sureties. 
I  propose,  therefore,  on  the  present  occa- 
sion to  do  this : — to  allow  the  sureties  to 
reopen  the  accounts,  but  subject  to  this 
condition,  that  they  must  pay  the  3,000/. 
into  Court  forthwith.      They  must  pay 
lOOZ.  into  Court  to  meet  the  expense  of 
taking  the  account,  and  they  must  under- 
take to  pay  any  interest  upon  the  sum 
that  shaU  eventually  be  found  due  from 
them  as  from  the  date  of  to-day,  if  the 
Court  shall  so  order  it,  when  the  final  cer- 
tificate of  the  chi^  clerk  is  made.     If  I 
were  sitting  here  when  the  final  certificate 
is  made,  and  I  found  the  result  of  the 
opening  of  the  accounts  was  to  leave  the 
whole  sum  of  3,000/.  due  from  the  Gua- 
rantee Society,  I  should  require  them  to 
pay  interest  as  from  to-day.     I  do  not  say 
what  I  should  do  if  something  is  taken 
off.     It  might  depend  to  a  considerable 
degree  on  the  amount  taken  off;  but  if  the 
whole  sum  is  left  untouched,  then  I  think 
the  Guarantee  Society  ought  to  pay  inte- 
rest from  to-day,  in  order  that  the  creditors 
may  not  suffer  more  than  they  have  already 
by  the  delay. 

The  order  will  go  in  that  form.  Mr. 
Rigby,  you  must  pay  the  100/.,  to  meet  all 
costs  properly  incurred  and  occasioned  by 
the  reopening  of  the  accounts,  and  you 
must  undertake,  if  the  Court  shall  so  diroct, 
to  pay  interest  as  from  to-day  on  the  sum 
found  due  eventually  from  the  sureties.  I 
have  the  less  hesitation  in  making  this 
order,  because  of  the  two  liquidators  against 
whom  the  account  was  taken,  one  is  bank- 
rupt, and  the  other  is  in  such  a  situation 
as  to  lead  me  to  suppose  that  he  would  be 
unable  to  pay,  and  I  take  it  he  is  not  able 
to  pay,  and  I  think  it  highly  probable, 
notwithstanding  the  affidavit  of  Mr.  Fur- 
ber,  although  I  give  entire  credence  to 
what  he  says,  that  Percevall  and  Hooper 
did  not  give  their  solicitors  as  full  in8t»u<*- 
tions  as  they  would  have  done  if  they  !v  : 
not  been  insolvent. 

The   Guarantee  Society  must  pa\    • 
costs  of  this  summons. 

Solicitors — W.  Bagot  Harte,  for  the  GuaranT*  .-• 
Society ;  R.  Furber,  agent  for  C.  H.  Edwards, 
Birmingham,  for  the  liquidator. 

8  A 
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1883.     , 

J         QQ    ^  FRANCE    V.  CLARK. 

Feb.  5. 

Company — Shares — Transfer  in  Blank 
— Mortgage — Power  of  Sale, 

Shares  transferable   wiHiout  seal  were 
mortgaged  by  deposit  of  certificate   ami 
transfer  in  blaiik  as  to  the  transferee  :  — 
Held,  tliat  tl^e  jnortgagee  Jiod  no  power  of 
sale. 

In  Fobriiary,  1881,  the  plaintiff  was  the 
rcgistoi-al  owner  often  fully  paid  up  sliai-es 
in  the  Anglo-Egyptiim  Banking  Company, 
Limited.  The  tirticles  of  association  of 
the  company  contain  no  provision  as  to  the 
form  of  transfer  of  shares. 

On  the  8th  of  February,  1881,  the 
plaintiff  deposited  with  Frederick  Ai*thur 
Clark  the  ceilificate  of  the  shares,  to- 
gether with  a  ti'ansfer  not  imder  seal, 
signed  by  himself  as  transferor,  blank  as  to 
the  name  of  the  ti^ansferee.  The  deposit 
was  made  by  way  of  secuiity  for  an  ad- 
vance of  150/.  and  interest. 

Frederick  A.  Clark  subsequently  handed 
the  ceilificate  and  blank  transfer  to  \V.  G. 
Quihampton,  a  defendant  to  this  action, 
in  exchange  for  some  securities  part  of  a 
hu'gor  number  Quiliampton  held,  to  secure 
a  sum  of  250/.,  owing  to  liim  £ix)m  Fre- 
derick A .  Claik. 

In  AprU,  1881,  Frwlorick  A.  Clark 
died,  insolvent.  On  the  22nd  of  June,  the 
defendant  Quihampton  filled  up  the  blank 
transfer  with  his  own  name  as  transferee, 
and  sent  tlie  tninsfer  so  filled  up  and 
the  certificate  to  the  bank  to  have  the 
sbu'es  i*egist^^i-ed  in  his  own  name.  The 
bank,  in  accoitlance  with  their  pi-actioe,  in- 
formed the  phiintiff  that  the  tninsfer  bid 
1x)en  left  for  i-egisti-ation,  and  on  the  27th 
of  June,  1881,  the  plain  tiffs  solicitors 
notificil  to  the  luink  that  he  claimed  a 
right  of  I'edemption.  On  the  30th  of 
June  the  aj>pLX)val  of  Quihjuuptun  iis 
traii.^furcc  by  the  diitx;toi*s  was  given  by 
the  signature  of  a  director  to  a  new  cer- 
tificiite ;  but  such  certificate  was  not  sent 
out :  it  was  in  evidence  tliat  the  old  cer- 
tificate had  been  marked  as  cancelled  by 
a  clerk  of  the  bank. 

This  was  an  action  to  redeem  the  shares, 


the  defendants  being  the  administraton 
of  Frederick  A.  Clark  and  W.  O.  Qui- 
hampton. 

Cozens-Uardy^  Q.C.^  and  A.  R.  Kifijff 
for  the  plaintiff. — ^The  mortgage  or  pledgB 
of  the  shares  conferred  no  po  ver  of  sale^ 
Story  on  Bailments  (1).  The  defendant 
Quiliampton  never  obtained  anytUiig 
analogous  to  a  legal  estate,  and  if  the  ac- 
tion of  the  bank  could  have  been  oonsidand 
to  confer  such  legal  estate,  it  was  only 
after  notice  of  the  plaintiff's  daim. 

Lake^  for  the  defendant  Clark. 

Glasse^  Q.C,  and  Popham^  for  Qoi- 
ham]}ton. — The  effect  of  the  transfer  in 
blank  was  to  give  the  transferee  a  poww 
to  have  the  shares  registered  in  any  one's 
name  to  whom  he  sold — In  re  The  TaUU 
Cotton  Comjmny ;  ex  parte  Sargent  (2) 
and  Dodds  v.  Ilills  (3).  Quihampton  vm 
entitled  to  hold  the  shares  for  what  wu 
due  to  him  from  Clark,  and  Clark  had  a 
jiower  of  sale. 

Cozens-IIardy,  Q.C.y  replied. 

Fry,  J.  (after  stating  the  fects).— 
Upon  those  facts  two  enquiries  aitae.  The 
first  is  as  to  the  effect  of  the  deposit  of 
the  blank  transfer  with  the  certificate; 
did  that  confer  upon  Mr.  Clark  a  power 
of  sale,  or  did  it  merely  confer  on  him  a 
right  to  pcifect  the  mortgage  in  hia  own 
name  or  in  the  name  of  some  transferee  rf 
the  mortgage)  Upon  principle  I  am 
unable  to  find  why  it  should  create  a 
]>ower  of  sale.  The  general  rule  I  take 
to  be  clear,  that  in  the  case  of  a  pawning 
of  chattel  property,  the  pawnee  has  no 
light  of  sale  unless  the  time  be  fixed 
for  i-edemption,  or  he  has  given  notioe 
of  demand  requiring  payment.  The  law 
is  so  laid  down  in  Mr.  Justice  Storejr'' 
well-known  Ijook  on  Bailments — "Wh«« 
no  time  of  ivdomption  is  fixed  faj  tlM 
contract,  there,  upon  the  general  pi^cipb 
of  law,  the  piiwnor  has  his  whole  life  to 
i-eilecm  unless  he  has  previously  anangB^i 
as  ho  may,  with  the  (lawnee,  through  tbe 
instruniontality  of  a  Court  of  equity  or  hf 
notice  to  i)ay  to  the  party."  I  eee  *> 
reason  why  the  principle  which  af^es  to 

(1)  Soction308. 

(2)  Hi  Uw  J.  Rep.  ChaDc.42o;  Law  Rep-  ^\ 
Kq.  L>73. 

^8)  2  liem.  .Sc  M.  424. 


Vol,  62.] 


MICHAELBCAS  1882  to  MICHAELMAS  1883. 


363 


IVanee  t.  Clark, 


the  pawn  of  vinible  chattels  should  not 
apply  to  the  pledge  or  pawn  of  a  c/iose  in 
actum. 

It  is,  howevery  said  that  the  point  has 
been  determined  by  the  Master  of  the 
RoUs  in  Sargent* 8  Case  (2).     In  that  case 
the  question  was  as    to    Mr.   Sargent's 
right  to  be  put  on  the  register  of  the  com- 
pany; and  the  question  whether  he  was 
entitled  to  hold  for  the  amount  which  was 
due  to  him  from  Gannon,  or  only  for  the 
amount  which  was  due  from  Fry,  was  not 
determined.       The  simple  question  was 
whether  he  had  the  legBl  right  to  be  on 
the  register  at  all;  but  it  is  not  imma- 
terial to  observe  that  the  Master  of  the 
BoUs  puts  the  right  of  Mr.  Sargent^  not 
upon  the  power  of  sale  of  Cannon,  but 
upon  a  power  of  transferring  his  mortgage 
in    Cannon.      Speaking  of   the    deposit 
made  by  Fry,  be  says,  ''  he  hands  to  him 
(that  is,  to  Gannon)  also  the  certificate  of 
ahares.     I  have  no  doubt  that,  without 
expreas  words,  Mr.  Cannon  was  authorised 
and  was  intended  to  be  authorised  by 
Mr.  Fry,    if   necessary,  to    fill    up    the 
blanks  and  get  the  shares  registered.    The 
object  and  meaning  of  the  whole  transac- 
tion was  that  if  the  money  was  not  paid 
CSaonon  should  do  this.      Cannon,  like 
ererj  other  mortgagee,  had  a  right   to 
leliOROw  and  transfer  his  security."     It 
appears  to  me,  therefore,  that  Sargent^a 
Vaae  (2)  is  no  authority  for  the  proposi- 
tion that   a  person  who    holds  a  blank 
tranafer  with  the  certificate  has  a  power 
of  aale.     My  conclusion,  therefore,  is  that 
there  was  no  such  power  of  sale  conferred. 
The  next  question  which  ai*ises  is  this  : 
did    Mr.    Qmhampton  obtain    the    legal 
estate   without  notice  of    the  plaintifi^s 
title  f    If  he  did  he  would  of  course  have 
a  prior  title.     Now  that  enquiry  appears 
to  me  to  be  answered  by  the  facts  which 
1  have  stated.    The  transfer  could  not  be 
eompleted    until     the    approval   of   the 
doectors.     The  approval  of  the  directors 
ynM  not  given  until  the  30th  of  June. 
On  the  28th  Quihampton  and  the  company 
both  had  notice  of  the  plaintiff's  ckim. 
[        Whatever  may  have  been  done  therefore 
i      in  Qoihampton's  favour  after  the  28th  of 
/one  was  done  in  full  knowledge  of  the 
plmintHPB  ehdm.    I  hold,  therefore,  that 
jyiri  ill  fmpton  has  not  made  out  his  title 


in  either  of  the  two  views  he  has  con- 
tended for.  The  result  is  that  on  pay- 
ment of  the  153/.  odd,  Mr.  France  is 
entitled,  in  my  judgment,  to  a  transfer  of 
the  shares. 


Solicitors— E.  Smith  &  Co.,  for  plaintiff ;  Tucker 
&  Lake,  for  defendant  Clark ;  V.  Wilkinson, 
for  defendant  Quihampton. 
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Married  Woman — Deed  acknowledged — 
Fines  and  Becoveriea  Act  (3  <fe  4  Will,  4.  c. 
74.  *.  77) — Prior  Bankruptcy  of  the  Uue- 
hamd — Concurrence  of  tJie  Hushamd  in 
Deed  acknowledged. 

A  married  woman  was  entitled  to  a  share 
in  the  proceeds  of  real  estate  subject  to  the 
life  interest  of  the  testator*s  widow.  Dur- 
ing the  lifetime  of  the  tenant-for-life  the 
husband  eocecuted  a  deed  assigning  all  his 
property  to  his  creditors,  and  subsequently 
became  bankrupt.  After  the  death  of  the 
tenant-for-life  the  husband  joined  with  his 
wife  in  executing  deeds ywhich  vyere  acknow- 
ledged by  the  wxje  under  the  Fines  and  Re- 
coveries Act,  creating  charges  on  the  vnfe's 
share  of  the  testator's  estate  : — Held,  that 
the  creditors*  deed  and  the  bankruptcy  of 
the  husband  did  not  preclude  him  from 
joining  with  his  wife  in  executing  the 
acknowledged  deeds,  and  that  the  persons 
claiming  under  those  deeds  were  entitled 
ttccording  to  their  priorities  in  preference 
to  the  trustee  of  the  creditors*  deed  and  the 
assignee  in  the  bankruptcy, 

Thomas  Jakeman,  who  died  on  the  3rd 
of  March,  1862,  by  his  will  devised  real 
estate  to  his  wife  and  her  assigns  for  her 
life,  and  after  her  death  to  Thomas  Capell 
(since  deceased)  and  William  Hall  Bum- 
ham,  upon  trust  to  sell  and  to  divide  the 
proceeds  of  such  sale  equally  among  his  nine 
nephews  and  nieces  in  the  will  mentioned, 
including  Mary  Dicks,  the  wife  of  William 
Dicks. 

On  the  15th  of  August,  1862,  the  said 
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William  Dicks  executed  a  general  assign- 
ment of  all  his  estates  and  effects  to 
William  Boberts  for  the  benefit  of  his 
creditors,  '*  in  like  manner  as  if  the  said 
William  Dicks  had  at  the  date  thereof 
been  adjudged  bankrupt."  This  deed 
was  afterwards  registered  at  the  office  of 
the  Chief  Registrar  in  Bankruptcy. 

On  the  14th  of  August,  1866,  WQliam 
Dicks  was  adjudged  bankrupt,  and  on  the 
14th  of  December  following  obtained  his 
discharge.  Albert  Coles  was  appointed 
ci'editors'  assignee  in  the  bankruptcy. 

The  testator's  widow  died  on  the  17  th 
of  January,  1869,  and  the  trustees,  Capell 
and  Bumham,  sold  the  real  estate,  and 
set  aside  734^.  49.  5e2.,  being  one-ninth 
part  of  the  proceeds  of  sale  of  testator's 
real  estate,  which  they  deposited  in  their 
own  names  with  the  Northamptonshire 
Union  Bank  at  Daventiy. 

By  an  indenture,  dated  the  11th  of 
February,  1869,  before  the  sale  of  the 
real  estate,  and  made  between  William 
Dicks  of  the  first  part,  Mary  Dicks,  his 
wife,  of  the  second  pai't,  the  petitioner, 
Thomas  Scriven,  of  the  third  |)art,  and  duly 
acknowledged  by  Mary  Dicks,  the  said 
William  Dicks  and  Mary  Dicks,  according 
to  their  respective  rights  and  interests,  as- 
signed to  Scriven  all  sums  of  money,  rents 
and  interests  which  should  become  due  to 
them,  or  either  of  them,  out  of  the  pro- 
ceeds of  sale  of  the  said  Thomas  Jakeman's 
estate,  as  security  for  the  repayment  to 
Scriven  of  the  sum  of  40^.  then  advanced 
by  Scriven  to  the  said  WUliam  Dicks  and 
Mary  Dicks,  and  of  such  fuHher  sums  as 
should  be  thereafter  advanced,  not  exceed- 
ing in  the  whole  100/.,  with  interest  at  5/. 
per  cent. 

On  the  27th  of  February,  1869,  notice 
of  this  indenture  was  given  to  Capell  and 
Bumham  as  the  trustees  of  the  testator's 
will. 

On  the  11th  of  March,  1869,  a  further 
advance  of  40/.,  and  on  the  13th  of 
March,  1869,  another  advance  of  20/., 
was  made  by  Scriven  to  Mr.  and  Mrs. 
Dicks  on  the  security  of  the  indenture  of 
the  11th  of  February,  1869,  thus  making 
the  total  of  100/. 

By  an  indenture  of  settlement,  dated  the 
2nd  of  April,  1869,  and  made  between 
William   Dicks  of  the  first  part,  Mary 


Dicks  of  the  second  part,  and  John 
and  John  Percy  Wilding  of  the 
and  duly  acknowledged  by  Marj 
Mr.  and  Mrs.  Dicks  aangned  to  John 
Dicks  and  Wilding  the  sum  of  3002.,  part 
of  the  share  of  residue  bequeathed  by  the 
said  will  to  Mary  Dicks,  upon  tnute  far 
the  benefit  of  Mary  Dicks,  William  Dlck% 
and  their  three  children.  Notice  of  this 
settlement  was  given  to  the  trustees  of  the' 
will. 

By  an  agreement  in  writing,  dated  the 
10th  of  May,  1869,  William  Dicks  ehai^ 
his  share  and  interest  in  right  of  his  inb 
and  otherwise  in  the  prooeeds  of  ade  of 
the  testator's  estate  with  the  som  of  50t  in 
favour  of  the  Northamptonahire  Union 
Banking  Company ;  and  by  an  agceemoit 
of  the  12th  of  May,  1869,  WUliam  Diifa 
charged  the  same  share  and  interest  wifeb 
100/.   in  favour  of  his  brother  Andnw 
Dicks.     Mary  Dicks   died  the    18th   of 
May,  1869,  and  after  her  death  William 
Dicks  executed  flirther  suooesaive  Ghaign 
on  his  interest  in  the  said  fond  in  fiivour 
of  the  said  Thomas  Scriven,  Heniy  Mobb 
and  John   Dimbleby,  all  of  whom  wen 
petitioners. 

None  of  the  persons  in  whose  fitvonr 
cliarges  had  been  executed  were  awaxe  of 
the  creditors'  deed  of  the  25th  of  August^ 
1862,  or  of  the  bankruptcy  of  Williiffl 
Dicks  in  August,  1866. 

In  August,  1881,  the  said  WiUiun 
Hall  Bumham,  as  surviving  trustee  (tf  the 
testator's  will,  |)aid  939/.  17«.  7(2.,  being 
the  residue,  after  the  retention  of  oertiin 
costs  and  expenses,  of  the  said  sum  d 
735/.  4tf.  5c/.,  and  of  the  sum  of 
251/.  Il8,  2d.,  the  accumulated  interoi 
thereon,  into  Court,  to  the  credit  of  Hai7 
Dicks'  share  in  the  testator's  residue. 

The  petitioner  prayed  that    the  wi 
Thomas  Scriven  might    be   declared  to 
have  a  first  charge  upon  the  said  som  ft 
939/.  178.  7d,,  with  interest  at  5/.  per  oent* 
and  that,  subject  thereto,  the  petitionei>i 
the  Northamptonshire  Banking  Company* 
Thomas  Scriven,  Henry  Mobhs  and  Job^ 
Dimbleby,  were  entitled  to  valid  charges  oC*- 
the  fund  in  priority  to  the  persons  okix^f 
ing  under  the  creditors'  deed  of  the  25^>^ 
of  August,  1862,  and  to  the  said  AH 
Coles  as  trustee  under  the  aforesaid 
ruptcy  of  William  Dicks. 
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Chubby  for  the  petition. — Brigga  v. 
Chamberlaine  (1)  shews  that  Mrs.  Dicks' 
interest  passed  under  the  deeds  acknow- 
ledged hj  her.  The  husband  was  not 
precluded  by  the  creditors'  deed  or  his 
tiankmptcy  from  joining  with  his  wife  in 
the  deeds  acknowledged  by  the  wife  under 
the  Fines  and  Eecoveries  Act,  under  which 
the  petitioners  claim.  The  question  is 
coTerod  by  Sloper  v.  Oliver  (2).  That 
case  was  under  Malins'  Act,  but  the 
2nd  section  of  that  Act  is  virtually  iden- 
tical witii  the  77th  section  of  the  Fines 
and  Recoveries  Act  with  respect  to  the 
acknowledged  deeds  of  married  women. 
In  Cooper  v.  Maodonald  (3),  a  husband, 
who  was  a  dischai^ged  bankrupt,  was  held 
not  precluded  from  joining  with  his  wife  in 
hamng  an  equitable  estate  tail.  The  dis- 
position is  that  of  the  wife,  and  not  that  of 
the  husband,  and  this  distinguishes  the 
ease  from  Hole  v.  EscoH  (4),  in  which  the 
deed  was  the  deed  of  husband  and  wife. 
He  also  referred  to  section  197  of  the 
Bankruptcy  Act  of  1861. 

Jfadeanf  for  the  respondent  Coles,  the 
anigoee  in  bankruptcy. — Hole  v.  JSscoU 
(4)  decided  that  a  husband  who  had  be- 
come bankrupt  could  not  join  with  his 
wile  in  the  execution  of  a  joint  power  of 
appointment.  Hole  v.  EecoU  (4)  was  not 
cited  in  Cooper  v.  Macdonald  (3) ;  and  if 
inconsistent  with  Cooper  v.  MouxUniald 
ip)  on^t  to  be  followed  in  preference.  In 
Bnghfs  Trusts  (5)  the  claim  of  the  qa- 
lignee  in  bankruptcy  to  a  reversionary 
trust  fund  was  preferred  to  that  of  the 
partiodlar  assignees.  He  also  referred  to 
Paimer  v.  Locke  (6),  Drew  v.  Long  (7) 
ind  section  141  of  the  Bankruptcy  Act, 
1849. 

Bonser,  for  the  trustee  of  the  creditors' 
ted  of  the  15th  of  August,  1862. 

Andrew^  for  the  trustee  of  the  settle- 
ittsnt  of  the  2nd  of  April,  1869. 
CkM,  in  reply. 

(1)  11  Hare,  69;  23  Law  J.  Rep.  Chanc.  636. 

,  (*)  48  Law  J.  Eep.  Chanc.  101 ;  Law  Rep. 

l»Kg.<81. 
^W  i7  Law  J.  Eep.  Chanc.  373 ;  Law  Rep.  7 
'iJD-288. 
(O  S  Xaw  J.  Bep.  Chanc.  83 ;  4  Myl.  &  Cr.  187. 

^Oft  ^^  ^^  ^'  ^^'  ^^^'  ^^^'  ^^  ^P- 
«^>   »^  Law  J.  Bep.  Chanc  717. 
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Chittt,  J. — The  question  which  arises 
on  this  petition  is  of  this  nature.  Mary 
Dicks,  the  wife  of  William  Dicks,  was 
entitled,  under  a  will  which  came  into 
operation  in  1862,  to  a  share  of  the  pro- 
ceeds of  real  estate,  which  was  directed  to 
be  sold  after  the  death  of  the  tenant-for- 
life,  who  died  on  the  17th  of  January, 
1869.  Before  the  death  of  the  tenant-for- 
life  and  before  any  dealings  with  the  fund, 
her  husband,  in  1862,  executed  a  deed  for 
the  benefit  of  his  creditors  under  the  pro- 
visions of  the  Bankruptcy  Act  of  1861.  I 
need  not  cite  the  deed,  which  was  in  the 
statutory  form,  as  the  effect  of  such  a  deed 
is  clearly  shewn  by  sections  191  to  200  of 
the  Act  of  1861,  particularly  by  section 
191.  In  substance,  I  take  it  that  the  deed 
does  neither  more  nor  less,  so  far  as  the 
property  of  the  debtor  is  concerned  and 
the  rights  of  parties,  than  bankruptcy 
itself  would  have  done.  Then  shortly 
after  that — namely,  in  August,  1866 — 
William  Dicks,  the  husband,  was  made 
bankrupt,  and  an  assignee  was  appointed, 
and  in  December  of  the  same  year  the 
bankrupt  obtained  his  discharge.  Then 
after  the  death  of  the  tenant-for-life,  but 
before  the  sale  bad  taken  place,  by  the 
deed  of  the  11th  of  February,  1869,  to 
which  Dicks  and  his  wife  were  parties, 
and  which  was  duly  acknowledged  under 
the  Fines  and  Recoveries  Act,  a  mortgage 
was  made  in  favour  of  one  Scriven.  I 
have  now  stated  the  isctB  sufficiently  to 
raise  the  point.  The  point  is,  whether  the 
deed  of  1862  or  the  bankruptcy  of  1866 
precluded  the  husband  from  concurring  in 
the  deed  of  the  11th  of  February,  1869. 

It  appears  to  me  that  this  question  is 
entirely  covered  by  two  decisions.  The 
first  is  that  in  Sloper  v.  Oliver  (2)  before 
the  Lord  Chancellor.  That  decision  was 
on  the  effect  of  Malins'  Act.  But  the 
language  of  that  Act  and  that  of  the  77th 
section  of  the  Fines  and  Becoveries  Act 
are,  for  all  material  purposes,  identical. 
What  the  Lord  Chancellor  said  is  this : 
"  1  am  of  opinion  that  by  an  assignment 
duly  made  under  this  statute  the  wife  is 
enabled  to  pass  and  transfer  personal  pro- 
perty to  which  she  is  entitled  in  reversion, 
discharged  from  her  husband's  right,  as 
fully  and  effectually  as  if  she  was  a  feme 
iolOf  and  that  the  assignment  ought  not  to 
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be  regarded  as  that  of  the  husband  and 
the  wife  according  to  their  respective 
interests.  This  is  apparent  from  three 
things :  First,  though  the  husband  must 
concur  in  the  deed,  the  power  of  disposing 
not  only  of  her  own  interest,  but  of  that 
of  her  husband  in  her  right,  is  in  terms 
attributed  to  tlie  wife.  Secondly,  the 
words  '  as  fully  and  effectually  as  if  she 
were  a  /eitie  acley  manifestly  relate  to  the 
operation  and  not  to  the  formalities  of  the 
deed,  in  respect  of  which  latter  the  as- 
signor is  treated,  not  as  B,feme  aolcy  but  as 
a  married  woman.  And,  thirdly,  the  equity 
to  a  settlement  is  released  and  extinguished, 
manifestly  not  in  favour  of  the  husband 
or  of  his  creditors,  but  so  as  to  give  to  the 
assignee,  immediately  on  the  execution  of 
the  assignment,  an  absolute  title.  Un- 
less, therefore,  the  concurrence  of  the  hus- 
band in  such  a  deed  ought  to  be  regarded 
as  against  equity,  when  the  subject  of  the 
assignment  is  a  legacy,  out  of  which,  if  the 
husband  had  been  entitled  to  reduce  it 
into  possession,  the  executors  would  have 
been  entitled  to  reUiin  a  debt  duo  from 
liim  to  the  testator's  estate,  the  statute 
would  appear  to  give  Mrs.  Sloper's  as- 
signee, in  this  case,  as  good  a  title  as  if 
that  lady  had  been  immarriod  or  a  widow 
at  the  date  of  the  assignment,  in  which 
case,  of  course,  the  husband's  debt  could 
not  have  been  retained.  I  am  of  opinion 
that  the  executor's  future  and  contingent 
right  of  I'etainer,  as  against  the  husband, 
if  he  should  eventually  liave  become  en- 
titled to  reduce  this  legacy  into  possession, 
did  not  estop  the  husbind  in  ecjuity  from 
concurring  with  his  wife  in  sucl\  a  deed 
executed  by  her  under  this  statute." 

Tlio  principle  of  the  Ix)rd  Chancellor's 
decision  is,  thiit  under  Vice-Chancel  lor 
Malins'  Act  the  du«pohdtion  is  the  disjK)- 
sition  of  the  married  woman  herself.  In 
the  case  before  me,  which  fulls  under  the 
Fines  and  Recoveries  Act,  it  has  been  de- 
cided in  Brigga  v.  Chawherlaine  (1)  that 
the  maiTied  woman  can  still  (lis{K>sc,  under 
that  Act,  of  her  interest  in  the  pi-ooeeds  of 
sale  of  real  estate.  There  is,  therefore,  no 
distinction  between  the  two  Acts  as  re- 
gards the  disposition  of  the  wife.  But  the 
Lord  Chancellor  goes  on  to  say,  on  p.  485  : 
**  It  would  doubtless  hiive  been  otherwise 
if  the  husband  had  previously  dealt  with 


his  ju8  mariti  in  this  legacy  by  any  deed 
or  contract  for  value ;  but  the  right  claimed 
by  the  executors  exiists,  if  at  all,  by  open- 
tion  of  law  only,  and  not  by  any  maoiwr 
of  contract."     That  is  a  dieiumf  and  a 
dictum  only,  and  what  I  think  the  Loid 
Chancellor  means  is  that  it  wonld  doabt- 
less  be  otherwise    if   the    husband  had 
entered  into  some  contract  that  he  would 
not  concur  with  his  wife,  because  he  ends 
the  sentence  with  the  words,  **  not  by  any 
manner  of  contract " ;  he  means  some  con- 
tract on  the  husband's  part  which  m^ft 
prevent    him    from    concurring.      TlMn 
might  also  be  a  case  where  the  husband 
had  specifically  dealt  with  his  interest  in 
the  fund;   but  that  was  not  a  case  in 
which  there  had  been  any  such  dealings  liy 
the  husband.      Now,  in  Cooper  v.  Mae- 
do7iald  (3),  the  Master  of  the  Bolls  had 
this  question  to  decide : — A  married  woman 
was  tenant-in-tail  to  her  sepaiate  nea  Bat 
obviously,  under  the  Fines  and  ReooveriM 
Act,  she  cannot  enlai^  her  eBtate-taO  into 
a  fee-simple  except  under  the  statute^  and 
not  under  the  statute  without  the  ooncnr- 
rence  of  the  husband.     In  that  case  the 
husband  had  become  bankrupt,  and  it  ww 
argued  that  his  bankruptcy  had  precluded 
him  fi'om  joining  in  the  duMmfAifiTig  deed. 
The  effect  of  the  decision  is  this : — the  mar 
riod  woman,  with  the  concnnence  of  her 
husband,  having  barred  her  estate-tail,  and 
so  enlarged  it  into  a  fee- simple,  was  enabled, 
as  the  result  of  that  disposition,  to  dispoee 
of  the  property  by  sale.     The  e£fect  of  the 
concun'ence  of  the  husband  was  to  enaUe 
the  wife  alone  to  defeat  the  estate  by  the 
couilesy  which  he  would  otherwise  haye 
had.    Notwithstanding  that  that  was  the 
effect  of  the  husband's  concurrence  in  the 
wife's  deed,  the  Master  of  the  Rolls  held, and 
his  decision  was  affirmed  by  the  Court  of 
Appeal,  that  the  husband  was  notpreventod 
by  reason  of  the  bankruptcy  &t>m  jdning 
in  the  deed.     It  appears  to  me  that  that  is 
a  decision  which  applies  directly  to  the  casB 
before  me,  and  there  is  nothing  in  the  cir- 
cumstances which    serves    to  make  any 
mateiial  distinction  between  that  case  tnd 
this.     I  have  ah-eady  disposed  of  the  aiga- 
ment  that  there  is  a  difference  between  a 
deed  oxecuteil  in  favour  of  crediton  and  a 
bankruptcy.     It  appears  to  me  that  the^ 
both  stand  on  the  same  ground.    I  thini 
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that  the  wife  is  the  really  disposmg  party, 
and  that  the  deed  is  an  operative  deed  in 
fayoor  of  her  assignees.  It  would  be  a 
strange  tiling  to  my  mind  if  the  bankruptcy 
of  the  husband  could  take  away  from  the 
wife  the  statutory  power  conferred  upon 
her  of  disposing  of  that  which  is  her  own 
property.  No  doubt  there  is  a  peculiarity 
in  the  case  of  this  nature:  though  the 
interest  of  the  wife  was  one  which  was 
capable  of  being  disposed  of  by  the  Fines 
and  Eecoveries  Act,  yet  for  all  general 
purposes  it  was  a  chose  in  action,  it  was  an 
interest  in  pei'sonalty.  But  marriage  does 
not  operate  as  an  absolute  gift  of  the  wife's 
(shoae  in  action;  it  merely  operates  as  a 
qualified  gift,  the  condition  being  that  the 
husband  shall  reduce  it  into  possession. 
Hefe  the  husband  did  not  reduce  it  into 
possession.  He  had  only  this  qualified  in- 
terest^ whatever  it  may  be,  and  then  comes 
in  the  statutory  power.  It  seems  to  me, 
therdbre,  that  the  disposition  of  the  deed 
<tf  the  11th  of  February,  1869,  is  valid. 
There  were  some  other  points  raised,  which 
I  practically  disposed  of  during  the  argu- 
ment. It  is  said  that  the  case  of  Hole  v. 
BsoM  (4),  before  Lord  Cottenham,  is  in- 
consistent with  the  decision  in  Cooper  v. 
Maodcndld  (3).  I  do  not  think  it  is.  If 
it  is,  Cooper  ▼.  MaodoncM  (3)  is  the  later 
case,  and  it  is  also  the  .decision  of  a  Court 
of  Appeal.  The  Lord  Chancellor,  in  Hole 
▼.  £9coU  (4),  had  only  to  consider  the 
question  whether  the  husband  could  join 
with  his  wife  in  the  execution  of  a  power 
conferred  by  deed ;  and  in  that  case  it  was 
the  husband's  disposition  as  well  as  the 
wife's;  and  he  held  that  the  prior  bank- 
ruptcy precluded  him  from  joining  in  a 
dij^Msition  as  he  might  otherwise  have 
done.  The  case  therefore  is  different,  be- 
cause in  the  case  before  me  it  is  the  pro- 
jfeirty  of  the  wife,  over  which  she  has  a 
statutory  power  of  disposition.  A  similar 
argument  was  founded  upon  Bright's  Trusts 
(5)  and  upon  FcUmer  v.  Locke  (6).  It  is 
nc^  for  me  to  say  whether  BrigMs  Trusts 
(5)  was  rightly  decided.  But  when  Pal- 
mier V.  Locke  (6)  is  read  carefully  it  will 
be  seen  that  the  Master  of  the  Rolls  did 
not  consider  that  the  case  of  Brigh^s 
Trusts  (5)  had  received  all  the  attention 
which  it  required.  The  attention  of  the 
Ckmrt  of  Appeal  does  not  appear  to  have 
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been  directed  to  the  language  of  the  141st 
section  of  the  Bankruptcy  Act  of  1849,  and 
the  previous  legislation  out  of  which  that 
particular  section  had  grown.  If  it  had, 
I  think  the  Court  of  Appeal  would  have 
held  that  the  particular  words  upon  which 
reliance  had  been  placed  in  BrigMs  Trusts 
(5)  related  to  debts  only.  It  is  not  neces- 
sary for  me  to  say  more  upon  that  case, 
but  I  think  I  have  said  enough  to  shew 
that  it  has  no  bearing  upon  the  question 
before  me.  That  being  so,  the  other  deeds 
take  effect  according  to  their  dates.  The 
effect  of  my  decision  is,  that  the  acknow- 
ledged deed  is  good  against  the  creditors' 
deed  and  the  trustee  in  bankruptcy. 


Solicitors — Brundrett  &  Co.,  agents  for  Scriven 
&  Terry,  Northampton,  for  petitioner;  Ulli- 
thorne,  Currej  &  Villiers,  agents  for  C.  B. 
Roche,  Daventry,  for  respondent;  Metcalfe, 
agent  for  Becke,  Northampton,  for  trostees. 


ON,  J.  1 

33.       } 
.26.   J 


PENLEY  V,  ANSTRUTHER. 


Pearson 
1883 
Feb 

Solicitors  Act,  1843  (6  c^  7  Vict.  c.  73), 
s.  37 — BUI  of  Costs — Signature — Delivery, 

A  bill  of  costs  /or  professional  work 
done  in  part  by  one  firm  of  solicitors  <ind 
in  part  by  another  firm  who  have  suc- 
ceeded to  the  practice  of  the  first  firm  is 
properly  signed  and  delivered  so  as  to  enable 
the  new  firm  to  sue  for  and  recover  the 
whole  costs,  if  thotu/h  itself  unsigned,  it  is 
delivered  together  with  a  letter  signed  by 
the  new  firm  referrvn/g  to  the  biU, 

Professional  work  was  done  by  a  firm, 
which  consisted  aA  first  of  R.  c£r  P.,  and 
afterwards  of  P.  d;  G.  practising  under 
the  }UMne  of  R,,  P.  d;  C,  the  business  and 
debts  of  R.dc  P.  Iwmng  been  transferred  to 
R.,  P.  dc  G.  Bills  for  the  costs  of  the  whole 
work  were  delivered  unsigned,  but  enclosed 
with  a  letter  signed  by  R,,  P.  <6  G.  referring 
to  the  bills : — 

Held,  that  the  bills  were  properly  signed 
aivd  delivered  to  enable  R,,  P.  d:  G.  to  sue 
far  and  recover  the  whole  amamU — €U  to 
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Penley  v.  Anttrutker. 

the  earlier  items,  cls  assignees  of  R.  d;  P.  ; 
as  to  the  later  items,  in  their  own  right. 

Action. 

This  was  an  action  brought  by  a  firm  of 
solicitors  to  recover  the  amounts  of  certain 
bills  of  costs  out  of  the  separate  estate  of 
their  client,  a  married  woman,  in  which 
the  question  arose  whether  there  had  been 
a  sufficient  signature  of  tlie  bills  of  costs  to 
satisfy  the  provisions  of  the  Act  6  <k  7 
Vict.  c.  73.  s.  37. 

The  bills  of  costs  in  question  in  the 
action  were  bills  for  legal  work  done 
for  the  defendant  Mrs.  Anstruther  in 
the  years  1879  and  1880,  and  wero 
four  in  all ;  but  as  to  one  of  them  his 
Lordship  held  that  no  question  arose,  it 
having  already  been  paid  out  of  payments 
made  by  Mrs.  Anstruther. 

A  s  to  the  other  three  bills  they  in  each 
case  began  with  items  dated  in  1879,  and 
were  continued  down  to  the  middle  of  1880. 
In  no  case  was  there  any  signature  at  the 
foot  of  the  bill,  but  they  had  all  been 
forwarded  to  Mrs.  Anstruther,  together 
with  a  letter  of  the  30th  of  July,  1880, 
stating  the  totals  of  the  bills  and  requesting 
payment,  and  signed  ''  Eemnant,  Penley 
&,  Grubbe."  In  1 879  the  firm  had  consisted 
of  Messrs.  Remnant  k  Penley,  and  carried 
on  business  under  that  name ;  but  as  from 
the  31st  of  December,  1879,  Mr.  Remnant 
retired  from  the  firm,  and  Mr.  Grubbe 
came  into  partnership  with  Mr.  Penley, 
the  fltyle  adopted  for  the  new  firm  being 
"  Remnant,  Penley  &  Grubbe."  The  items 
in  each  bill  prior  to  the  31st  of  December, 
1879,  were  thus  due  to  the  old  firm,  and 
the  items  subsequent  to  that  date  to  the  new 
one ;  but  the  new  firm  took  over  the  book 
debts  of  the  old  one,  so  that  the  whole 
amount  was  owing  to  the  new  firm,  in  part 
as  assignees  of  the  old  firm,  and  in  part  in 
their  own  right. 

Mrs.  Anstruther  not  having  paid  the 
bills  of  costs,  the  present  action  was  com- 
menced against  her,  her  husband  and  her 
trustee  by  the  members  of  the  new  firm, 
alleging  in  their  statement  of  claim  that 
they  were  then  solely  entitled  to  the  relief 
claimed,  and  that  the  amounts  were  pay- 
able oat  of  the  separate  estate ;  and  they 
asked  a  declaration  that  Mrs.  Anstruther's 
separate  estate  was  chargeable  with  179^ 


17«.  8c?.,  thehalanoeof  thebiDfl,  anMOOOBty 
and  an  enquiry  as  to  the  a^Murate  estata 

The  defendants  denied  that  the  aepnate 
estate  was  chargeable  with  the  ooste  in 
question,  and  alleged  that  the  bills  whioh 
had  been  delivered  were  not  signed  by  the 
solicitors  by  whom  or  by  whose  firm  the 
work  therein  mentioned  was  actiuJly 
done,  as  required  by  the  statate. 

This  was  the  trial  of  the  action  with 
witnesses. 

Iliggins,  Q.C..  and  Gode/roi,  for  the 
plaintifis. — The  fact  that  the  bills  of  oofto 
were  not  themselves  actually  signed  is 
immaterial,  having  regard  to  the  letter 
which  accompanied  them,  and  which  is  duly 
signed  by  the  firm  to  whom  the  amonnte 
were  pjiyable — In  re  Bfish  (1). 

ir.  W.  Karslake,  Q.C,  and  Jh^ndas  Gm^ 
diner,  for  the  defendants. — A  considerable 
proportion  of  the  items  charged  in  then 
bills  was  incurred  at  a  time  when  the  fim 
consisted  of  Messrs.  Remnant  &  Fenlej, 
and  if  a  letter  is  to  be  used  to  supply  the 
wanting  signature  to  the  bills,  it  most  be 
a  letter  signed  by  ''  Remnant  &  Penley"; 
a    letter    signed    "  Remnant^    Penley  k 
Grubbe  "  will  not  do — Pilgrim  v.  HinA- 
feld  (2).     If,  therefore,  the  plaintifi  are  to 
have  any  relief  in  this  action^  it  can  only 
extend  to  the  items  subsequent  to  the  Slit 
of  December,  1879,  and  the  eai*lier  iteos 
must  be  struck  out.      The  gist  of  the 
whole  section  of  the  Act  is  that  the  if^ 
nature  must  be  that  of  the  attorney  or 
solicitor  or  partnership  by  whom  the  work 
is  actiudly  done. 

[Pearson,  J. — The  section  says  that  the 
assignee  of  a  solicitor  may  sne  for  oofito 
due  to  his  assignor  if  a  properly  siflul 
bill  has  been  delivered,  and  that  the  bOl  ii 
properly  signed  if  signed  by  the  assignee.] 

In  order  to  entitle  the  plaintiffs  to  tob 
benefit  of  that  provision  they  should  haTB 
signed  the  bills  "  as  assignees." 

They  also  contended  that  the  separate 
estate  had  not  been  charged. 

Biggins,  Q.C,  in  reply. — In  Pilgrim 
Hirschfeld  (2)  the  point  was  that  no 
was  shewn  in  the  plaintiff  to  sae. 
section  shews  clearly  that  an  assignee  of 
bill  of  costs  can  sue  in  his  own  name^ 

(1)  8  Beav.  66;  14  Law  J.  Bep.  Ghaoo.  6. 

(2)  12  W.  R.  61. 
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that  tiiere  is  no  ground  for  saying  that  he 
oaght  to  sign  it  with  the  name  of  the 
assignor,  or  with  that  of  any  one  but  him- 
self, or  to  style  himself  assignee.  The 
plaintifls  are  entitled  to  the  reUef  sought. 

PiJLBSON,  J.,  stated  the  facts  and  con- 
tinned: — ThQ  question  which  I  have  now 
to  consider  is,  whether  Mrs.  Anstruther  is 
or  is  not  liable  to  pay  these  bills  of  costs 
out  of  her  separate  estate.     The  first  ob- 
jection which  has  been  taken  is  that  no 
prc^ierly  signed  bills  have  been  delivered 
in  accordance  with  the  provisions  of  the 
Solicitors  Act  (6  <k  7  Vict.  c.  73).     As  to 
this,  it  appears  that  on  the  30th  of  July, 
1880,  the  three  bills  were  sent  to  Mrs. 
Anstrnther,  enclosed  with  a  letter  referring 
to  the  bills  and  requesting  payment,  and 
aiffned  "  Remnant,    Penley   &    Grubbe." 
The  first  point  that  was  taken  was  that  no 
proper  bills  of  costs  had  been  duly  signed 
ana  delivered,  and  that  according  to  the 
Act   of  Parliament    no    action  could  be 
brought  to  recover  the  costs  until  such 
bills  had  been  delivered.     It  is  said  that 
these  bills  relate  in  part  to  costs  which 
were    originally    owing    to    Bemnaut  & 
Penley,  and  in  part  to  costs  which  are 
owing  to  the  new  firm  of  Bemnant,  Penley 
A;  Orubbe,  and  that,  following  the  case  of 
FUgrifn  v.  Hirschfdd  (2),  the  bills  were 
only   properly  signed,  and  judgment  can 
now   only  be  given  for  the  items  which 
are  due  for  work  done  by  the  second  firm, 
for  the  reason  that  there  is  no  bill  properly 
■igned    by  the    old    firm.      At    first    I 
thought  that  might  be  a  dangerous  ob- 
jection, but  on  referring  to   the  precise 
terms  of  the  Act  I  find  that  it  says  that 
the  bill  of  costs  shall  *'  either  be  subscribed 
with  the  proper  hand  of  such  solicitor  " — 
that  is,  the  solicitor  by  whom  the  business 
Wis  done — **  or  of  the  executor,  adminis- 
ttBtuxt  or  assignee  of  such  solicitor." 
Noyr  it  appears  that  Remnant,  Penley 
^  Ombbe  succeeded  to  the  practice    of 
'Saizmnant  ii  Penley,  and  were  the  assignees 
of    t^he    professional   costs  due    to    them 
M  tfjbe  di^  of  the  change  of  fiirm,  so  that 
^     letter  which  accompanied    the    bills 
signed  and  properly  signed  by  the 
firm,  who  were  at  once  the  assignees 
mnant  h  Penley  and  also  entitled 
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to  sue  in  their  own  right  for  costs  due  to 
Bemnant,  Penley  <fc  Grubbe.  In  my 
opinion,  it  was  not  necessary  for  them  to 
sign  the  letter  twice  over,  once  in  their 
own  name  and  once  as  assignees  from 
Remnant  k  Penley.  I  tliink  that  if  the 
whole  sum  had  been  due  to  Bemnant  k 
Penley,  the  signature  of  Remnsmt,  Penley 
k  Grubbe  would  have  been  sufficient. 
The  signature  is,  therefore,  good  for  both 
firms,  and  it  follows  that  these  bills  01*0 
proper  bills.  I  can  find  nothing  to  suppoi-t 
Mr.  Karslake's  argument,  that  though  a 
bill  for  costs  owing  to  a  partnership  may 
be  signed  by  one  member  of  the  firm 
in  his  own  name  for  the  money  due  to  the 
fii*m,  the  new  firm  may  not  sign  in  their 
own  name  as  assignees  from  the  old  one, 
but  must  sign  in  the  name  of  the  solicitor 
or  firm  by  whom  the  work  was  actually 
done.  There  is  nothing  in  the  Act  to  say 
that  it  is  necessary  to  sign  "  as  assignee." 
The  bill  must  simply  be  subscribed  by 
the  proper  hand  of  the  assignee,  and  the 
Act  would  have  been  difierently  worded 
if  it  had  been  meant  io  require  such  a 
signature.  I  must  therefore  overrule 
the  first  objection. 

[His  Lordship  then  considered  the  second 
objection,  that  Mrs.  Anstruther  had  not 
made  her  separate  estate  liable  for  the 
costs,  and,  coming  to  the  conclusion  that 
she  had  done  so,  gave  judgment  for  the 
plaiutifis  with  the  costs  of  the  action,  in 
the  form  of  the  judgment  in  Ficard  v. 
Iline  (3),  modified  as  in  Pike  v.  Fiizgihhon 

(4).] 


Solicilors— Belf rage  &  Co.,  for  plaintiffs ;  M.  K. 
Braund,  for  defendants. 


of 


(3)  Law  Rep.  6  Chanc.  274. 

(4)  50  Law  J.  Rep.  Chanc.  394 ;  Law  Rep.  17 
Ch.  D.  454. 
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[IN  THE  COURT  OF  APPEAL.] 
Bankhuptcy. 
Jessel,  M.K. 

Cotton,  L.  J.  I       Ex  parte  isherwood  ; 
BowEN,  L.J.    I  in  re  knight. 

1882. 
Dec.  7. 

Bankruptcy  —  Leaseholl  Proj^rty  of 
Baiikrupt — yfort-gage  to  Building  Society 
— Attornment  Clause — DlacUiiiner  by  Trus- 
tee— Power  of  Court  to  itnj)08e  Terms — 
Bankruptcy  Act,  18G9  (32  <C  33  Vict.  c.  71), 
8,  23 — Bankruptcy  RuleSy  1871,  rule  28. 

WJiere  a  trustee  of  a  bankrupt  applies 
under  rule  28  of  Uie  Bankruptcy  Rules, 
1871,  for  leave  to  discluim  a  i-ease  of  t^ie 
bankrupt,  the  Court  may  impose  terms  on 
the  trustee  only  when  a  special  case  is 
iiMde  oiU, 

£x  |)ai'te  Ladbuiy  (50  Law  J.  Rep.  Chanc. 
838;  Law  Rep.  17  Oh.  D.  532)  explained. 

Although  t/ie  insertion  of  an  attommejit 
clause  in  a  mortgage-deed  constitutes  be- 
tween tlie  parties  tJie  legal  reUUion  of  land- 
lord aiul  tenant,  ytt  in  equity  their  true 
position  is  not  altered  from  that  of  mort- 
gagor and  mortgagee,  and  the  Court  will 
luive  regard  to  tliis  fact,  as  well  as  to  ths 
rent  reserved  by  the  clause  mul  the  actual 
value  of  the  jyroperty,  in  considering  what 
terms  shoiM  be  imposed  upon  Uie  trustee 
in  bankruptcy  of  the  mortgagor  wlio  has 
applied  for  leave  to  disclaim  the  tenancy. 

This  was  au  api)eal  fi*om  a  decision  of 
Bacon,  C.J. 

The  bsmki'upt,  John  Knight,  had  on 
the  3rd  of  August,  1875,  mortgaged  his 
manufactory  and  fixed  machinery,  with  his 
stock-in-trade,  and  other  personal  chattels, 
to  the  West  Derby  and  Ever  ton  Per- 
petuid  Benefit  Building  Society,  to  secure 
iin  advance  of  7,500/.  made  to  him,  which, 
according  to  the  rules  of  the  society,  was 
rei)ayable  with  iutei-est  in  a  series  of 
luoiiihly  instiilments  of  71/.  lis.  ijd.  Ciich. 
In  case  of  the  monthly  pjiymunts  being  in 
arrear,  fines  were  incuri-ed  by  the  Ijorrowcr 
which  were  also  secured  by  the  mortgage. 
In  Ciuse  the  instalments  were  three  mouths 
in  arrear,  the  mortgiigees  had  power  under 
the  deed  to  enter  into  possession  or  receipt 
of  the  rents  of  the  pmperty.  The  deed 
also  contained  a  prevLso  that  if  the  moiir 


gagoos  should  become  entitled  to  enter  into 
possession,  and  the  mortgagor  should  be  in 
occupation,  he  should  be  tenant  of  the 
property  from  month  to  month  at  a 
monthly  rent  equivalent  in  amount  to  ihe 
moneys  which  he  was  bound  to  pay 
montlily  under  the  rules,  such  rent  beug 
duo  monthly  in  advance.  There  was  also 
a  proviso  that  upon  giving  fourteen  daji 
notice  the  mortgagees  might  enter  upon 
the  property  and  determine  the  tanancj. 
The  deed  was  not  registered  as  a  bill  of 
Side.  By  a  memorandum  dated  the  12ihof 
October,  1881,  Knight  further  charged  the 
property  to  the  amount  of  1,600^  advanoed 
to  him  by  the  society. 

On  tlie  2nd  of  December,  1881,  Kni^t 
having  been  in  default  for  three  months  in 
his  (xiyments,  the  society  put  in  a  distnn 
for  664/.,  the  amount  then  due  from  him. 
On  the  5th  of  December  Knight  wai 
adjudicated  bankrupt,  and  on  the  21st  two 
trustees  of  his  estate  were  appointed,  who 
entered  into  (>ossession  of  the  mortgaged 
pi-opei-ty. 

On  the  11th  of  January,  1883,  the 
building  society  levied  a  further  diBtreai 
for  225/.  lbs,  bd,,  the  amount  which  was 
then  due  to  them  from  Knight. 

In  pursuance  of  an  agreement,  dated  the 
14th  of  Januaiy,  l)etween  the  trustees  of 
the  ])uilding  society  and  the  trustees  in  the 
bankruptcy,  the  stock-in-trade  which  hid 
bet»n  seizud  by  the  trustees  of  the  society 
under  their  distresses  was  sold,  and  the 
proceeds  of  such  sale,  amounting  to  1,77U) 
were  paid  into  the  bank  in  the  join* 
names  of  both  sets  of  trustees. 

On  the  9th  of  February  the  sodetf 
levie<l  a  further  distress  for  127^  10».  ^ 
the  amount  then  due  to  them  ftc^ 
Knight. 

In  pi-oceediugs  instituted  by  thetrostsB^ 
in  the  l)ankruptcy  the  distresses  were  d^ 
clai-ed  by  the  Court  of  Appeal  to  be  valid---" 
Ex  parte  Voisey  ;  in  re  Knight  {\), 

On  the  15th  of  May  another  distress 
Icvietl  by  the  society,  and  in  pursuance 
another  agreement  between  the  two  sets 
trustet^s  the  goods  distrained  upon 
sold,  and  the  proceeds  paid  into  the 
in  their  joint  names. 

On  the  25th  of  August,  1882,  the  _ 
toes    in  the  Ixinkruptcy  applied  to  t>-'^ 
(1)  Ante,  p.  121 ;  Law  Bep.  21  Ch.  D.  442. 
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County  Court  for  leave  to  disclaim  the 
tenancy  created  by  the  attornment  clause, 
mnd  the  Judge  gave  leave  to  disclaim  on 
the  following  terms  : — The  trustees  of  the 
building  society  were  to  be  paid  the  sum  of 
664/.,  the  amount  of  the  distress  of  the 
2nd  of  December,  1881,  and  were  also  to 
be  paid^  in  respect  of  the  monthly  rent 
under  the  attornment  clause,  the  sum  of 
S7L  is.  2(1.  per  month  (being  the  amount 
of  the  monthly  subscriptions  payable  to 
the  society  by  the  bankrupt  under  the 
provisions  of  the  mortgage  and  further 
eharge),  commencing  from  the  last  rent 
comprised  in  the  distress  of  the  2nd  of 
December,  1881,  and  ending  on  the  25th  of 
August,  1882,  together  with  the  fines 
payable  by  the  rules  of  the  society,  such 
fines  to  run  until  the  proceeds  of  the  sales 
held  in  pursuance  of  the  agreements  be- 
tween the  two  sets  of  trustees  were  from 
time  to  time  paid  into  the  bank. 

The  building  society,  not  being  satisfied 
with  this  order,  appealed  to  the  Chief 
Judge,  and  contended  before  him  that  the 
fineR  payable  under  their  rules  should 
have  been  allowed,  not  only  up  to  the 
time  of  the  payments  into  the  bank,  but  up 
to  the  date  of  the  actual  payment  to  the 
society,  and  that  the  monthly  rent  should 
be  paid  to  the  society  up  to  the  date  of  the 
sctaal  execution  of  the  disclaimer  by  the 
trustees  in  the  bankruptcy. 

Eorion  Smith,  Q.C.,  and  J.  E.  Linklater, 
for  the  appellants. 

Winsloto,  Q.C.f  and  MidhoUcmdy  for  the 
respondents. 

Bacon,  C.J.,  affirmed  the  decision  of 

tbe  County  Court  Judge. 

The  building  society  appealed. 

Hoiion  SmitKy  Q.C.y  and  lAvMcUery  for 

the  appellants. — The  trustees  upon  asking 

«ot  leave  to  disclaim  ought  to  be  put  upon 

tte  ^erms  of  paying  the  whole  of  the  rent 

^  l^etween  the  date  of  their  appointment 

■jHl  ^he  date  of  the  execution  of  the  dis- 

\J?^  Section  125  of  the  Bankruptcy  Act, 
?y^»  the  effect  of  the  disclaimer  is  to 
**^^?h  the  lease  as  from  the  date  of  the 

*^5?.^*^ei^t  o^  t^^e  trustee. 

^^^ertan  v.  Cooper  (2)  decides  that  the 

iv^^    •^l   Law  J.  Rep.  Q.B.  472;  Iaw  Rep.  9 
^^  ^.  473. 


trustee  of  a  bankrupt  is  personally  liable 
on  the  covenants  of  a  lease  of  the  bankrupt 
as  from  the  date  of  his  appointment,  unless 
he  disclaims.  By  rule  28  of  the  Bank- 
ruptcy Rules,  1871,  the  Court  is  enabled 
to  do  justice  by  imposing  terms  on  a 
trustee  who  comes  for  leave  to  disclaim  a 
lease. 

[Jessel,  MR. — Why  should  you  have 
a  preference  over  the  other  creditors  1] 

In  Ex  parte  Ladbury  (3)  the  trustee 
was  ordered  to  pay  the  rent  up  to  the  date 
of  his  disclaimer. 

[Jessel,  M.R. — In  that  case  the  lessor 
had  been  kept  out  of  possession ;  here  you 
chose  not  to  take  possession.  The  bank- 
rupt's estate  does  not  appear  to  have 
derived  any  benefit  from  the  trustee's  occu- 
pation.] 

It  has  never  been  held  that  the  Court 
will  only  impose  terms  on  the  trustee 
when  it  is  shewn  that  the  occupation  has 
been  beneficial  to  the  bankrupt's  estate. 

Winshwy  Q.C.y  and  Birrell,  for  the 
trustees,  were  not  called  upon. 

Jessel,  M.R. — Whether  the  present  ap- 
pellants have  or  have  not  got  more  than 
they  are  entitled  to  I  will  not  say  ;  I  am 
quite  satisfied  of  this,  that  they  have  got 
at  least  as  much  as  they  are  entitled  to, 
and  that  is  all  which  it  is  necessary  for  us 
to  decide.  Whether  this  28th  rule  is  or  is 
not  ultra  vires  it  is  not  necessary  to  decide 
on  the  present  occasion ;  the  Court  care- 
fully abstained  from  deciding  it  in  Ex  parte 
Ladhury  (3).  If  the  rule  amounted  to  an 
absolute  prohibition  to  the  trustee  to  avail 
himself  of  the  provisions  of  the  Act,  of 
course  a  great  deal  might  be  said  as  to  its 
being  ultra  vires.  But  when  the  trustee 
himself  is  applying  to  the  Court  under  the 
rule,  he  cannot  be  heard  to  complain  of  it. 
On  the  present  occasion  the  appellants  do 
not  complain  of  the  rule ;  on  the  contrary, 
they  ask  us  to  construe  it  and  to  give 
effect  to  it.  But^  if  the  rule  is  not  uUra 
vires  it  cannot  mean  this,  tliat  in  every 
case  a  disclaimer  shall  not  be  executed  or 
take  effect  unless  the  landlord  is  put  in 
the  same  |)osition  up  to  the  date  of  its 
execution  as  if  a  disclaimer  had  been  exe- 
cuted,  because  the  Act  says  the  disclaimer 

(3)  50  Law  J.  Rep.  Chanc.  838  ;  Law  Rep.  17 
Ch.  D.  532. 
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shall  relate  back  to  the  date  of  the  adjudi- 
cation. Therefore  it  oomes  to  tliis,  that 
if  the  rule  applies  at  all,  it  enables  the 
Court  to  impa<«  terms  on  the  tinistee  only 
when  a  special  case  is  made  out.  In  Ex 
parte  Ladhury  (3)  a  special  case  was  made 
out,  though  I  do  not  know  the  exact  ex- 
tent of  it.  It  appears  that  the  trustee  had 
kept  poasession  of  the  demised  property, 
which  was  supposed  to  be  of  some  value 
over  and  above  an  equitable  mortgage 
upon  it,  that  he  had  sold  the  equity  of 
redemption,  that  the  purchaser  was  unable 
to  complete  his  contract  and  had  forfeited 
part  of  his  deposit  in  or<ler  to  be  let  off  his 
bargain,  and  the  sum  so  forfeited  had,  of 
course,  gone  to  increase  the  bankrupt's 
estate.  It  also  appears  that  the  landlord 
had  been  kept  out  of  possession — how  I  do 
not  know.  Whether  there  was  no  proviso 
for  re-entiy  or  any  clause  in  the  lease  to 
hinder  the  re-entry  does  not  appear.  That 
being  so,  it  was  held,  not  that  the  landlord 
was  entitled  to  his  rent  up  to  the  date  of 
the  disclaimer,  but  that  he  was  entitled  to 
some  compensation  for  the  trustee's  use 
and  occupation  of  the  property  during  the 
time  for  which  he  was  kept  out  of  the 
estite,  and  in  the  opinion  of  the  Court  of 
Appeal  the  compensation  which  had  been 
awarded  him  by  the  Registrar  was  not  too 
much.  That  is  all  which  was  decided  in 
Ex  parte  Ladlmry  (3). 

Well,  if  that  is  so,  we  are  only  following 
Ex  parte  Ladhury  (3)  in  saying  that  the 
landlord  must  make  out  some  special  case. 
I  do  not  mean  to  limit  it  to  such  a  case  as 
Ex  parte  Ladhury  (3) — that  is,  to  a  case 
where  the  trustee  has  got  a  pecuniary 
benefit  for  the  bankrupt's  estate  by  keeping 
possession  of  the  demised  property ;  there 
may  be  other  cases,  and  I  wish,  so  far  as  I 
can,  not  to  fetter  the  Appeal  Court  by 
laying  down  any  definite  limit  as  to  the 
nature  of  the  cases  in  which  terms  ouglit 
to  be  imposed  on  the  trustee;  but  that 
there  must  be  something  special  I  am 
quite  clear. 

That  being  so,  what  have  we  here  ?  In 
the  first  place,  the  relation  between  the 
parties  is  not  the  ordinary  relation  of  land- 
lord and  tenant,  but  it  is  the  ordinary 
relation  of  mortgagee  and  mortgagor.  The 
nature  of  that  relation  is  well  known.     In 


equity  the  mortgagor  was  the  owner  of 
the  estate,  and  the  mortgagee  was  only 
entitled  to  a  charge  upon  it  (I  amspeakiiig 
roughly) ;  at  law  the  mortgagee  was  tde 
legal  owner  of  the  estate  (I  am  mm 
speaking  of  freehold  estates),  and  the 
mortgagor  was  what  was  called  ^'tenant- 
at-will,"  a  very  peculiar  kind  of  tenancy. 
Tliat  was  the  legal  relationahip  betweai 
the  parties.  The  relation  in  equity  wm 
totally  different.  In  an  ordinary  omBi 
there  being  no  rent  reserved,  the  tenaat- 
at-will  did  not  pay  any  rent,  and  was  not 
liable  to  pay  any ;  but  yon  might  sopendd 
to  that  legal  relationship  an  ezpress  agree- 
ment for  a  tenancy,  as  was  none  in  the 
present  case,  in  which  a  monthly  tenaaflj 
was  created  at  a  monthly  rent.  Hiat,  no 
doubt,  altered  the  legal  relation  betwem 
the  parties,  but  it  did  not  alter  the  equit- 
able relation.  The  rent,  if  paid,  was  in 
equity  paid  on  account  of  principal  and 
interest;  if  it  exceeded  the  interest  it 
would  go  in  reduction  of  the  principaL 
It  was  the  subject-matter  of  aoooont  be- 
tween  the  mortgagee  and  the  mortgagor. 
Therefore,  in  equity  the  mortgagee  re- 
mained only  a  chargee,  and  the  mortgegor 
remained  the  owner  of  the  estate^  ndt- 
withstanding  this  variation  in  the  ordinaiy 
legal  relation  between  them.  That  is  the 
true  position  of  the  parties.  That  being 
so,  we  have  in  this  case  a  reservation  to 
the  mortgagees  of  a  right  to  take  possesnon 
after  fourteen  days  notice,  becaoae,  having 
created  the  monthly  tenancy,  they  did  not 
wish  to  be  kept  out  of  possession  a  wbde 
month,  and  it  was  provided  that  thej 
might  after  fourteen  days  notice  take  pos- 
session. At  law  the  mortgagee  became 
the  owner  in  possession,  and  in  equity  he 
became  mortgagee  in  possession  entitled  to 
certain  rightis  as  regards  possession  and 
subject  to  certain  liabilities. 

That  being  the  position  of  the  parties  the 
mortgagor  in  the  present  case  becomes  bank- 
rupt. Then  the  mortgagees  say,  **  We  daim 
our  rent."  Now,  in  this  particalar  ease  we 
must  look  at  what  the  rent  really  was, 
because  here  again  there  is  a  great  diftr- 
ence  between  the  ordinary  case  of  landlord 
and  tenant,  when  the  rent  is  that  whidi 
is  agreed  upon  between  the  parties  as  the 
sum  of  money  fJEurly  payable  for  the  ooca- 
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rtion  of  the  demised  property,  and  what 
will  call  a  fiincy  rent — that  is,  a  rent 
fixed,  not  with  re^urd  to  what  the  tenant 
can  afford  to  pay  or  ought  to  pay  for  the 
oocapation  of  the  property,  but  with  regard 
to  the  amount  of  the  interest  on  the  mort- 
gage debt,  or,  as  in  the  present  case,  the 
mortgagees  being  a  building  society,  for  the 
interest  and  fines.  In  an  ordinary  mort- 
gage where  the  rent  fixed  by  the  attorn- 
ment clause  really  represents  the  interest 
on  the  mortgage  debt,  it  may  not  be  a 
tenth  of  the  annual  value  of  the  property. 
But  here,  if  the  mortgagor  was  in  default 
■ad  tiie  fines  were  added,  it  would  be  much 
more.  Indeed,  from  the  report  of  the 
when  it  was  before  this  Court  on  the 


previous  occasion — Fx  parte  Voisey  (1) — 
it  seems  that  the  rent  in  that  event  would 
certainly  amount  to  the  full  value  of  the 
property,  and  perhaps  to  something  more, 
thong^  not  so  much  more  as  to  lead  the 
Court  to  think  that  it  was  not  intended 
ae  a  bona  fide  rent.  .  It  is  plain,  therefore, 
that  if  the  rent  is  more  than  the  value  of 
the  property,  and  it  is  fixed,  not  with 
regard  to  that  value,  but  with  regard  to 
ot£er  circumstances— namely,  in  order  to 
aoeoro  by  distress  the  due  payment  of 
interest  and  fines — the  keeping  of  the  mort- 
gagee out  of  possession  does  not  inflict 
upon  bim  an  injury  equivalent  to  the 
amonnt  of  the  rent  reserved. 

Moreover,  in  the  present  case  the  mort- 
gagees were  not  kept  out  of  possession ; 
they  oonld  have  enteired  at  any  time  after 
Ibaiteen  days  notice.  The  remaining  out 
of  possession  was  a  voluntary  abstention 
on  their  part,  because  they  thought  it 
would  be  for  their  advantage  to  distrain 
lor  a  sum  laiger  than  they  could  obtain  by 
letting  the  property  to  a  tenant.  Whether, 
therefore,  you  consider  the  real  relation 
between  the  parties,  which  was  not  the 
ordinary  one  of  landlord  and  tenant,  or 
the  circamstanoe  that  the  mortgagees 
might  have  taken  possession  at  any 
moment  after  fourteen  days  notice,  it  does 
not  appear  to  me  that  they  have  suffered 
any  special  injury.  On  the  c6ntrary,  by  the 
terms  of  the  order  of  the  County  Court,  they 
appear  to  have  obtained  a  very  consider- 
aDie  benefit  by  being  allowed  to  distrain 
after  the  bankruptcy  on  the  goods  of  the 


bankrupt  for  the  amount  reserved  to 
them  as  rent.  That  being  so,  I  can  see 
no  I'eason  whatever  for  imposing  upon  the 
trustee  any  terms  beyond  those  imposed  by 
the  order,  which  in  substance  amounted 
to  this  -that  the  trustees  are  to  pay  all  the 
rent  for  which  the  distresses  wore "  levied, 
and  something  more.  Under  the  circum- 
stances I  think  the  appellants  are  not 
entitled  to  complain  of  this  order,  and  the 
appeal  must  be  dismissed. 

Cotton,  L.J. — I  am  of  the  same  opinion. 
The  complaint  made  by  the  appellants  is 
this,  that  under  the  power  given  to  the 
Court  by  rule  28  to  impose  terms  on  the 
trustee  in  a  bankruptcy,  when  he  applies 
for  leave  to  disclaim  a  lease  of  the  Imnk- 
nipt,  the  Court  ought  to  have  given  the 
appellants  more  than  they  have  got  under 
the  pi-esent  oi-der.     Now   the  argument 
was  carried  to  a  very  great  length,  and  I 
should  hardly  have  thought  it  necessary 
to  deal  with  the  case,  but  for  the  fact  that 
it  was  contended  that  when  there  is  an 
application    for    leave    to    disclaim,    the 
trustee  ought  in  fact  to  be  put  imder  the 
terms  of  paying  the   whole  of  the  rent 
reserved  by  the  lease  which  he  disclaims 
up  to  the  date  of  execution  of  the  dis- 
claimer.    That  would  be  entirely  contrary 
to  the  provisions  of  the  Act.     The  Act, 
by  throwing  back  the   effect  of  the  dis- 
claimer to  the  date  of  the  adjudication, 
relieves  the  trustee  as  from  the  date  of  the 
adjudication  from  the  consequences  of  the 
lease  having  vested  in  him.     To  say  that 
in  every  case  when  a  trustee  applies  for 
leave  to  disclaim  a  lease  he  should  be  put 
on  the  terms  of  paying  the  rent  as  if  the 
disclaimer  took  effect  only  from  the  date 
of  its  execution  would  be  to  repeal  the 
Act.     In  certain  cases  the  Court  has,  and 
in  my  opinion   rightly,  put  the  trustee 
coming  for  leave  to  disclaim  under  terms. 
When  the  lease  vests  in  him  as  trustee  he 
becomes  personally   liable  for  the   rent, 
with  a  right  to  go  against  the  bankrupt's 
estate  for  indemnity.     When  he  has  dis- 
claimed the  lease  then  it  has  been  held 
that  the  landlord's  rights  under  the  lease 
as  agamst  the  trustee  of  the  estate  of  the 
bankrupt  are  gone,  and  he  cannot  sue  the 
trustee  for  the  use  and  occupation  of  the 
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property.  It  has  been  held  that  the 
trastee  cannot  be  Kued  as  a  trespasser,  and 
under  special  circumstances  it  is,  in  my 
opinion,  right  that  he  should  l^e  put  under 
the  terms  of  making  some  payment  to  the 
landlord,  when  he  comes  to  ask  for  leave 
to  deprive  the  landlord  as  from  the  date 
of  the  adjudication  of  the  legal  rights 
given  to  him  by  the  lease,  which  is  to  be 
disclaimed  or  put  an  end  to  as  from  that 
date,  the  landlonl  having,  except  under 
rule  28  and  by  means  of  the  right  to  prove 
given  to  him  by  section  23,  no  remedy  in 
respect  of  the  trustee's  use  and  occupation 
of  the  property,  nor  any  right  to  treat  the 
trustee  as  a  trespasser. 

I  think  it  is  not  necessary  that  we 
should  in  any  way  narrow  the  circum- 
stances under  wliich  the  Court  may  im- 
pose terms  on  the  trustee,  beyond  saying 
that  there  must  be  special  circumstances. 
The  Master  of  the  Rolls  has  already  said 
that  he  does  not  intend  to  i-estrict  the 
power  to  cases  like  Hx  parte  Ladbury  (3), 
in  which  terms  were  properly  imposed,  be- 
cause the  tnistee  liad  made  a  profit  by  the 
property.  In  any  case,  what  the  trastee 
will  have  to  pay  is  not  the  profit  which  he 
has  made,  nor  the  rent  accoi-ding  to  the 
lease.  But  in  determining  what  he  ought 
to  pay,  regard  must  bo  had  to  two  things, 
whether  the  occupation  has  either  in  fact 
produced  a  benefit  to  the  bankrupt's  estate 
or  was  contemplated  as  likely  to  pixxiuoe  a 
benefit,  and  the  circumstance  that  in  con- 
sequence of  the  disclaimer  relating  back 
to  the  date  of  the  adjudication,  tlie  owner 
of  the  estate  is  in  the  interval  between 
the  adjudication  and  the  execution  of  the 
disclaimer  in  this  position,  that  he-  has 
been  lawfully  kept  out  of  the  use  of  his 
l)roperty  by  virtue  of  the  operation  of  the 
lease,  and  csinnot  after  the  disclaimer  bring 
any  action  against  the  j^erson  who  without 
his  consent  lias  been  in  the  occui>ation  of 
the  property.  These  two  things  ought  to 
be  taken  into  consideration. 

13iit,  taking  the  present  case  simply  as 
one  of  landlord  and  tenant,  1  cannot  see 
that  any  special  case  has  been  made  out 
by  the  appellants  to  shew  that  the  sums 
which  have  been  allowed  them  for  the  rent 
reserved  under  the  attornment  clause  are 
not  amply  sufficient,  even  if  the  property 
was  treated  as  theirs  from  the  date  of  the 


adjudication,  to  compensate  them  far  theb 
property  having  been  in  the  occupation  of 
persons  against  whom  they  can  make  no 
claim,  except  by  means  of  the  power  given 
to  the  Coui*t  by  the  28th  rule.     There,  in 
my  opinion,  is  the  entiro  foundation  for 
imposing  any  terms  on  the  trustee,  or  for 
the  landlord's  claim  to  have  any  paymoit 
made  to  him.     I  do  not  suggest  that  it 
was  wrong  to  give  the  appeUants  what 
they  have  got.     There  was  the  agreement 
between  the  parties  as  to  the  mode  of  deal- 
ing with  the  distresses,  and  certainly  ai 
pi-esent  I  do  not  see  that  this  was  done 
away  with  by  the  disclaimer.     The  whok 
ground  for  giving  the  landlord  on  sodi  an 
application  a  right  to  receive  flomething 
from  the  trustee  is  that,  from  the  efieefe 
of  the  disclaimer,   he,   the  owner  of  the 
property,  h.-is  been  from  the  date  of  the 
adjudication    in    such    a    pomtion    that, 
though  he  has  been  kept  out  of  his  pio> 
pei*ty  and  it  has  been  in  the  posseBsion  of 
another,  he  has  no  remedy  at  law  or  in 
equity  for  the  purpose  of  reooveiing  com- 
pensation.    But  in  the  present  caae  the 
position  of  the  parties  was  this,  not  that 
the  appellants  were  by  the  effect  <£  the 
disclaimer  as  from  the  date  of  the  adjudi- 
cation the  owners  of  property  of  which 
they  w^ero  not  in  occupation,  but  that  the 
trustea<«,  as  the  owners  of  the  equity  of 
redemption,  wero  in  possesfdon  of  their 
own  pro{)erty,  and  therefore  it  cannot  ha 
said  that  leave  to  disclaim  ought  not  to 
be  given,  or  that  any  terms  should  be  im- 
posed on  the  trustees.     The  grounds  on 
which  terms  ai*e  imposed  are  that  ainee 
the  date  from  which  the  disclaimer  takes 
efiect  the  possession  has  been  oontraiy  to 
the  title.     Here  the  possession  has  been 
in  accordance  with  the  title.     I  cannot  lee 
how  the  appellants,  the  mortgagees,  who 
have  not  been  kept  out  of  their  propertyi 
]>ecause  they  might  have  taken  posseaooD 
when  they  pleased,  can  say  that  the  Court 
ought  to  give  them,  in  addition  to  iHtft 
has  l)een  already  given,  any  oompensalion 
in  order  to  justify  the  trustees  in  gettiqg 
that  relief  w^hich  thiey  ask. 

BowEN,  L.J. — I  entertain  a  very  dfltf 
opinion  to  the  same  effect,  but  I  do  iK)^ 
wish  to  add  anything  to  what  has  fa^ 
already  said.     It  seems  to  me  that  the  b^ 
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[  not  be  stated  more  clearly  than  it 
3eea  by  the  Master  of  the  Holls  and 
Jnstioe  Cotton. 


tora — H.  B.  Priest,  agent  for  J.  P.  Hcirris 
k>rst,  Liverpool,  for  appellants ;  Paterson, 
fw  fc  Blozam,  agents  for  Brook  &  Morris, 
erpool,  for  trustees. 


[IN  THE  COURT  OF  APPEAL.] 
tBUPTOY.^ 

SL,M.K.  I 

ON,  L.J.  [Bx  parte  websteb  ;  in  re 

EN,  L.  J.    I  MOBRIS. 

882.        I 
)▼.  23.     J 

vnkruptey — Bill  of  Sale — Re-registra- 
—Affidavit — Statement  of  Residences 
trties—BiOs  of  Sale  Act,  1878  (41  <L^ 
icL  c  31),  «.  11 — Shorthand  Notes  oj 
enee — Costs. 

>  a  hiU  of  sale  the  residence  of  the 
tee  was  erroneously  stated  to  he  '*  BoU 
w  the  county  of  Hereford.^^  Tlie 
UHU  registered  and  re-registered,  and 
6  cffidanitfled  on  the  renewed  of  tJie 
UraHon  the  residence  of  tlve  grantee 
eorreeUy  stated  as  "  Baldock  in  the 
tjf  qf  Hertford  " ; — Held,  that  as  the 
enee  was  not  stated  in  tlie  affidavit  as 
IB  eUUed  in  the  bill  of  sale,  tlierefore 
r  eecUon  11  of  the  Bills  of  Sale  Act, 
y  the  deed  was  invalid  as  against  an 
iHon  creditor. 

te  Court  qf  Appeal  toiU  not  allow  the 
qf  shorthand  notes  of  evidence  taken 
e  Court  below  unless  they  are  used  on 
ppeaL 

lis  was  an  appeal  from  a  decision  of 
Registrar  Uuzlitt  sitting  as  Chief 
^  in  Bankruptcy. 

' «»  bill  of  sale,  dated  the  25th  of  May, 
y  Samuel  Morris  mortgaged  goods 
tging  to  him  to  Ann  Webster,  to 
"e  the  repayment  of  an  advance  of 
made  by  her  to  him.  The  mortgagee 
erroneously  described  in  the  bill  of 
as  of  Boldock  in  the  county  of  Here- 


ford, whereas  the  description  should  have 
been  as  of  Baldock  in  the  county  of  Hert- 
ford. The  deed  was  registered  on  the 
26th  of  May,  1876,  and  re  registered  on 
the  18th  of  May,  1881.  In  the  affidavit 
filed  on  the  re-registration  of  the  deed  the 
mortgagee  was  correctly  described  as  of 
Baldock  in  the  county  of  Hertford. 

On  the  12th  of  January,  1881,  MoiTis 
filed  a  liquidation  petition,  and  the  cre- 
ditors resolved  to  accept  a  composition. 

On  the  27th  of  November,  1880,  a 
bankruptcy  petition  was  presented  against 
Morris  by  one  Streeter ;  but  by  an  order 
of  the  Court  of  Bankruptcy,  dated  the 
28th  of  April,  this  petition  was  dismissed, 
Morris  being  ordered  to  pay  the  costs 
thereof.  The  costs  not  having  been  paid, 
a  writ  of  ^.  fa.  was  issued,  and  the  goods 
comprised  in  the  bill  of  sale  were  seized 
by  the  sheriff.  Ann  Webster  then  claimed 
the  goods  imder  the  bill  of  sale,  and  the 
matter  came  before  the  Begistrar,  who 
decided  in  favour  of  Streeter,  on  the  ground 
that  the  affidavit  filed  on  the  re-registra- 
tion of  the  bill  of  sale  was  not  in  com- 
pliance with  section  1 1  of  the  Bills  of  Sale 
Act,  1878,  and  he  directed  Ann  Webster 
to  pay  the  costs  of  the  hearing  of  all 
parties.  Ann  Webster  appealed,  the  notice 
of  appeal  being  served  on  the  sheriff  as 
well  as  on  Streeter. 

Cooper- Willis,  Q.C.,  and  T.  A.  Roberts, 
for  the  appellant. — At  the  time  when 
this  bill  of  sale  was  executed  the  Act  of 
1854  was  in  force,  and  that  Act  did  not 
require  the  residence  of  the  grantee  to  be 
stated  in  the  affidavit  filed  on  registration, 
and  even  the  Act  of  1878  does  not  require 
it  on  first  registration.  By  section  14  of 
the  Act  of  1878,  the  Court  has  power 
to  rectify  an  accidental  misstatement  in 
the  register  of  the  "  name,  residence  or 
occupation  of  any  person."  Formal  errors 
do  not  vitiate  the  registration  of  a  bill  of 
sale — Hewer  v.  Cox  (1),  Gardner  v.  Shaw 
(2),  Elliott  V.  Freeman  (3),  £x  parte 
AtHattie  (4),   Ex  parte   Kahen  (5)  and 

(1)  .3  E.  &  E.  428 ;  30  Law  J,  Rep.  Q.B.  73. 

(2)  11>  W.K.  763. 

(3)  7  Law  Times,  N.S.  715. 

(4)  48  Law  J.  Rep.  Bankr.  26 ;  Law  Rep.  10 
Ch.  D.  398. 

(5)  51  Law  J.  Rep.  Chanc.  904;  Law  Rep. 
21  Ch.  D.  871. 
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Blount  V.  Harris  (6).  In  £x  parte  Pop- 
pleioell  (7)  the  Master  of  tho  Bolls  said 
(p.  42)  that  the  Bills  of  Sale  Act  was  not 
intended  to  be  a  mere  trap  for  those  who 
advance  money  on  bills  of  sale. 

The  description  of  the  grantee  in  the 
affidavit  is  not  material,  beciiiise  the  object 
of  registration  is  to  protect  the  creditors  of 
the  grantor  and  not  of  the  gi'anteo.  Thero 
is  no  such  place  as  Boldock  to  bo  found 
in  any  directory,  therefore  it  is  cleai*  what 
place  is  meant,  and  the  affidavit  suffi- 
ciently identifies  the  bill  of  sale.  It  is 
not  necessary  that  the  affidavit  filed  on 
r^istration  should  state  the  residence  of 
the  grantor  at  the  time  of  execution  of 
the  bill  of  sale,  but  his  i-osidence  at  tho 
time  of  tlie  making  of  the  affidavit — BtU- 
ton  V.  O'Neill  (8).  Section  11  is  only 
directory. 

A.  G,  M.  McLUj/ref  for  Streeter,  was 
not  called  upon. 

T,  L.  WUki/ismi,  for  the  sheriff. 

Jessel,  M.R. — The  present  api)eal  is 
really  a  temptation  to  miike  bad  Lxw.  It 
is  a  very  hard  case  indeed.  If  I  could  so 
construe  the  Act  as  to  decide  in  favour  of 
the  ap]:)ellant,  I  Khould  be  very  much  in- 
clined to  do  so.  But  that  is  not  the  pro- 
vince of  a  Judge.  His  duty  is  to  find  out 
the  meaning  of  an  Act  of  Parliament, 
Avithout  i*egai*d  to  the  question  whether  it 
may  not  in  the  paHicuIar  case  produce 
a  result  which  he  may  think  contrary  to 
the  intention  of  the  Legislature.  The 
words  of  section  11  are  very  plain.  It 
says  that  if  the  regist ration  of  a  bill  of 
sale  is  not  renewed  within  five  years  the 
registration  shall  become  void.  Then  it 
says  that  tho  re-registi*ation  is  to  be 
effected  by  the  doing  of  certain  things, 
and  it  appears  to  me  that  there  is  no  re- 
registration  unless  the  things  mentioned 
are  done.  Now,  what  is  to  be  done  1  An 
affidavit  is  to  bo  filed  with  the  Registrar, 
stating,  inter  aliay  the  names,  residences 
and  occupations  of  the  parties  to  the  bill 
of  sale  *'  as  stated  thei*ein."  Consequently, 
for  some  reason    or  other  (I   am  quite 

(6)  48  Rep.  J.  Rep.  Q.B.  159  ;  Law  Rep.  4 
Q.B.  D.  603. 

(7)  Ante,i).  39;  I^aw  Uep.  21  Ch.  D.  73. 

(8)  48  Law  J,  llcp.  LLV.  368;  Law  Hop.  4 
C.P.  D.  354. 


unable  to  say  wliat  it  is),  the  Legislatiire 
have  required  that  the  affidavit  shall  stafca 
the  names,  residences  and  oociipatioiis  of 
both  the  parties  to  the  bill  of  sale  as  they 
wave  stated  in .  it.  And  the  form  of  affi- 
davit which  is  given  in  the  schedule  to 
the  Act  does  not  in  any  way  cut  down  the 
enactment.  In  the  present  case  the  nsi- 
dence  of  the  gi'anteo  as  stated  in  the  bill 
of  sale  was  Boldock  in  the  county  olHtre- 
ford,  and  that,  according  to  section  11, 
ought  to  have  been  stated  in  the  affidavit 
made  on  the  re-registration.  No  doobt 
there  was  a  clerical  error  in  the  IhII  of 
Side,  and  the  affidavit  might  have  stated 
the  address  given  in  the  bill  of  sale^  and 
then  added  that  it  was  so  stated  by  mia- 
tako,  and  that  the  true  address  was 
Boldock  in  the  county  of  Hertford^  and 
in  that  way  the  Act  would  have  been 
complied  with.  Then  a  suggestion  is  made 
that  there  is  no  such  place  as  Boldodt  in 
Herefordshire^  and  that  no  one  would  be 
misled.  I  cannot  say  positively  that  then 
is  no  such  place,  though  I  suspect  there 
is  not,  but  it  does  not  follow  that  other 
people  know  this.  If  there  is  no  sndi 
place,  I  cannot  impute  to  all  the  woild 
a  knowledge  of  that  fact.  Probably  nuat 
people  would  take  it  to  be  the  leal  de- 
scription of  the  grantee.  I  cannot  there- 
fore say  that  there  is  nothing  likely  to 
mislead.  There  is  a  most  material  variar 
tion  between  Boldock  in  HerrfordMn 
and  Baldock  in  Hertfordshire,  It  can  only 
be  aaid  that  the  names  are  similar.  I 
cannot  say  that  the  residence  of  the  gnn- 
tee  stated  in  the  affidavit  is  that  whicb 
is  stated  in  the  bill  of  sale.  I  am  sony 
to  have  to  arrive  at  this  conclusion ;  bi^ 
the  words  of  the  Act  are  clear,  and  I  am 
bound  by  them. 

Cotton,  L..T. — I  am  of  the  same  opi- 
nion. The  sole  question  is  whether  die 
words  of  the  Act  have  been  complied  with, 
not  whether  injustice  will  be  caused  bf 
oui*  decision.  If  the  Act  produces  injii^ 
tice  it  is  for  the  L^islature  to  set  it  ri^^^ 
The  sole  question  is  whether  the  deserip* 
tion  of  the  grantee  in  the  affidavit  is  tb^ 
which  is  stated  in  the  bill  of  sale.  ^ 
there  had  been  a  mere  mis-spelling  d  ^ 
name — for  instance  if  Boldock  had  be^ 
simply  put  for  Boldock — the  case  vdO^ 
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have  been  very  different.  But  can  it  be 
Bald  that  in  the  present  case  the  descrip- 
tion of  the  grantee  in  the  affidavit  is  in 
sabetanoe  the  same  as  that  which  is  given 
in  the  bill  of  sale  ?  There  is  a  substantial 
difference  between  them.  Though  I  am 
Terj  unwilling  to  come  to  such  a  conclu- 
nony  yet  it  is  our  duty  simply  to  construe 
the  Act ;  and,  in  my  opinion,  this  is  the 
tme  construction. 

BowEN,  L.  J. — I  am  of  the  same  opinion. 

Melniyre  asked  for  the  costs  of  the 
ahortiiand  notes  of  evidence  which  had 
been  taken  in  the  Court  below  for  the 
pnrpoae  of  shewing  that  the  bill  of  sale 
waa  fraudulent. 

Jbbsel,  M.B. — We  never  allow  such 
oostB,  unless  the  evidence  is  used  before  us. 

Wilkifuan  asked  that  the  costs  of  the 
sheriff  mu;ht  be  paid  by  the  appellant. 
The  sheriff  had  been  served  with  notice  of 
the  appeal  and  was^  entitled  to  appear. 

Jebsel,  M.R. — ^The  sheriff  ought  not  to 
have    appeared.      The    Registrar's   order 
gave  him  his  costs  in  the  Court  below. 
There  is  no  pretence  for  the  sheriff  appear- 
ing on  the  hearing  of  the  appeal.   I  object 
to  counsel  appearing  simply  to  ask  for 
oostB  when  they  take  no  part  in  the  ar- 
gument.     The  sheriff  should  not    have 
been  served  with  formal   notice  of  the 
appeal ;  a  simple  notice  should  have  been 
giTen  to  him.     But  being  served  he  ought 
not  to  have  appeared.     The  appeal  must 
be   dismissed  with  costs  as  regards  the 
ezBcntion  creditor,  but  the  sheriff  will 
not  have  any  costs. 

GonoK,  L.J.,  and  Bowen,  L.J.,   con- 
corred. 


8o1idtOT8— J.  E.  S.  Eizig,  for  appellant ;  Smiles 
k  Co.,  for  execation  creditor;  W.  Maynard, 
for  aheriff. 


Fry,  J. 
1883 
March  15 
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StattUe  —  Construction  —  "  Beventte 
Charge  " — Companies  Clauses  Consolida- 
tion Act,  1845  (8  ct  9  Vict.  c.  16),  ss,  67 
and  91 — Meeting — Notice— ^Director — Re- 
muneration. 

The  purchase-^noney  for  a  railway  un- 
dertaking transferred  by  statute  was  dis- 
tributable in  certain  proportions  among  de- 
benture-holders and  shareholders : — Held, 
tJuit  remuneration  to  directors  for  pa>st 
services  was  a  revenue  charge. 

Unifier  tJie  Companies  Clauses  Consoli- 
dation Acty  1845,  a  vote  remunerating 
directors  can  only  be  passed  at  a  mseting 
wliere  such  vote  has  been  sjtecijied  as  an 
object  in  tlie  advertisement  convening  the 
meeting. 

An  Act  of  Parliament  passed  in  the 
year  1879  provided,  among  other  things, 
for  the  transfer  of  the  undertaking  of  the 
West  Cork  Eailway  Company  to  the  Cork 
and  Bandon  Railway  Company,  in  con- 
sideration of  a  price  to  be  settled  by  an 
arbitrator  named.  With  regard  to  the  ap- 
plication of  the  purchase>money  the  Act 
provided : — 

"  The  West  Cork  Company  shall  apply 
the  amount  of  the  West  Cork  purchase- 
money  received  by  them  from  the  Bandon 
Company  to  the  following  purposes  and  in 
the  following  manner ;  that  is  to  say — 

"  (a)  In  paying*  their  proportion  of  the 
costs  of  and  incident  to  the  obtaining  of 
this  Act,  and  of  and  incident  to  the  arbi- 
tration and  award,  and  subject  thereto. 

"  (b)  In  paying  off  any  revenue  debts  or 
charges  of  the  West  Cork  Company,  so  far 
as  the  same  may  not  already  have  been 
paid  out  of  revenue,  and  subject  thereto. 

"  (c)  In  distributing  the  balance  of  such 
purchase-money  to  and  among  the  re- 
spective classes  of  debenture-stockholders, 
preference  and  ordinary  shareholders  of 
the  West  Cork  Company  in  such  manner 
and  proportions  as  shall  be  allotted,  fixed 
and  determined  with  respect  to  each  such 
class  by  the  arbitrator,  but  so  that,  whilst 
the  holders  in  each  such  class  shall  have 
distributed  among  them  some  part  of  the 
said  balance  of  purchase-money,  the  arbi* 
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trator  shall  have  regard  to  the  priorities  of 
the  respective  classes  of  holders. 

"  From  and  after  the  completion  of  the 
West  Cork  transfer  and  the  payment  to 
them  of  the  West  Cork  purchase-money, 
the  West  Cork  Company  shall  be  di- 
solvod,  except  for  the  purpose  of  regulating 
their  internal  affairs,  and  winding  up  the 
same,  and  of  applying  the  said  purchase- 
money  in  accordance  with  the  provisions 
of  this  Act." 

The  arbitmtor  under  the  Act  had 
assessed  the  pui-chase- money  at  141,934^., 
and  had  also  awaixied  the  proportions  in 
which  the  various  classes  of  debentui^e- 
Btock-holdei*s  and  shareholders  were  to 
participiite  in  the  ultimate  balance.  The 
transfer  had  been  canicd  out  and  the  pur- 
chase-money paid ;  some  of  the  money  had 
been  distributed  among  the  proprietoi's, 
and  some  cliarges  paid. 

The  directors  pi*oi)osed  to  distribute  the 
balance,  except  4,0U0/.,  in  the  same  way ; 
and  to  apply  the  4,000^.  in  the  fii-st  place 
in  paying  law  costs,  in  the  second  place 
in  paying  fui-ther  establishment  charges 
and  com [)en sating  officci's  of  the  compiny, 
and  in  the  third  place  in  dLstributing  the 
bilance,  which  it  wtis  estimated  would 
2\mount  to  1,500^.,  among  themselves  by 
way  of  remuneration  for  services  extended 
over  a  number  of  years.  They  had  ob- 
tained the  vote  of  a  meeting  sanctioning 
tlie  application  of  the  fund  in  manner  pro- 
posed. 

The  plaintiff,  a  holder  of  B  debenture 
stock,  of  E  debenture  stock  and  ordinary 
shares,  brought  tliis  action  to  i-estraiu  the 
directoi's  from  distributing  any  part  of  the 
nioney  among  themselves — both  on  the 
ground  that  such  distribution  was  con- 
traiy  to  the  Act,  and  that  pi-oiier  notice 
of  the  intended  resolution  hiid  not  been 
given.  The  matter  came  on,  on  motion 
for  an  interlocutory  injunction. 

There  was  an  affidavit  by  the  secretary 
to  the  comjMiny  which  sLowcd  that  none 
of  the  directors  had  received  any  salary 
since  they  were  appointed,  the  last  appoint- 
ment being  in  June,  1876;  that  at  a 
general  meeting  of  the  pn)prietoi'S  a  reso- 
lution Wiuj  pissed  "  that  the  ropoi't  of  the 
director  and  the  statement  of  accounts  to 
the  31st  of  December,  1882,  submitted  to 
this  meeting  be,  and  the  same  are,  hereby 


received  and  adopted^  and  that  with  mffsA 
to  the  sum  of  4,000/.  mentioiied  in  the 
6th  paragraph  of  such  report,  thedineton 
be  authorised,  after  payment  of  the  kw 
costs  and  establishment  expenoeB  thenin 
i*eferred  to,  to  apply  a  portion  of  tbe 
biilance  in  compensating  such  of  the  com- 
pany's officials  in  London  and  Cork,  and 
for  such  amounts  as  they  may  think  fit, 
and  to  retain  the  balance  for  their  own 
i-emuneration,  to  be  divided  in  such  pro- 
portions as  they  may  determine."  Notice 
of  the  meeting  had  been  duly  advertifled, 
and  a  printed  copy  of  the  report  end 
balance-sheet  had  been  posted  to  eeiA 
stock  and  shareholder  on  the  20th  of  Feb- 
ruary, 1883,  with  a  printed  notice  in  the 
same  terms  as  the  advertisement  indorsed. 

The  notice  was  in  the  following  tenns  ^— 
*' Notice  is  hereby  given  that  a  genend 
meeting  of  the  proprietors  of  the  Weet 
Cork  Railway  Company  will  be  held  at 
the  company's  offices,  No.  8  Drapei'e 
Gardens,  Throgmorton  Avenue,  in  the 
City  of  London,  on  Monday,  the  26th  of 
Februai-y,  1883,  at  the  hour  of  twoo'ekxk 
in  the  afternoon  precisely,  for  the  paipoae 
of  receiving  directors'  report  and  statement 
of  accounts,  and  for  the  transactioii  of 
general  business." 

The  6th  iiaragraph  of  the  report  was  u 
follows : — 

''  As  it  will  probably  be  some  montiu 
before  the  costs  in  Ooodbody's  suit  can  be 
taxed,  your  directors  propose,  with  tiw 
view  of  enabling  the  proprietors  to  receive 
a  further  and  final  payment  without  delay 
and  to  close  the  accounts,  to  take  over  the 
sum  of  4,000^.,  out  of  which  they  wiD 
provide  for  the  law  costs  to  the  pww* 
time,  including  those  of  the  above  soi^ 
and  any  further  establishment  ezpenieSi 
retaining  the  balance  for  oompensetiog 
the  company's  officials  in  London  tod 
Cork,  and  their  own  remuneration." 

The  company  had  been  reconstituted  ift 
1872    in    accordance  with   a  scheme  rf 
ari'angement  under  which  the  various  ff^ 
ditors  became  delxjnture-holders,  and  d>^ 
debenture-holders  acquired  a  right  to  vO*^ 
at  the  meetings  of  the  company. 

(^ooksouy  Q.C,  and  Seward  BrieSf  f^\^ 
the  motion. — The  remuneration  of  directc^'v 
was  a  matter  to  be  settled  by  a  meeting 
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ly  duly  called  for  that  porpoee. 
r.  Th/B  Imperial  OcuUght  and 
fony  {Limited)  (1).  The  notioe 
yting  did  not  state  that  the  re- 
1  would  be  voted,  the  resolution 
d  was  therefore  bad  for  want  of 
nality  in  the  constitution  of  the 

The  Companies  Clauses  Act, 
91. 

kr  the  circumstances  of  this 
he  remuneration  could  not  be 
I9  for,  in  the  first  place,  the  fund 
^  it  was  proposed  to  pay  it  did 

to  the  shareholders,  it  had  been 
)d  by  Act  of  Parliament  prin- 

W  the  debenture-holders :  and, 
•nd  place,  the  remuneration  was 
Bqpect  of  back  years,  and  could 
^enne  charge  within  the  meaning 

Tardy^  Q.C.,  and  Beale,  for  the 
-The  meeting  was  regular ;  the 
le  meeting  was  sufficiently  indi- 
fcfae  notioe,  coupled  wi^  the 
tedinsida 

ay  mider  the  Companies  Clauses 
full  power  to  remunerate  its 
ind  officers,  not  only  for  the 
IT,  but  for  back  years.  Eeading 
of  Parliament  by  which  the 
s  been  carried  out  by  the  light 
nomiding   circtunstanoes,    and 

the  &uct  that  the  directors  had 
ig  nothing,  it  is  clear  that  re- 
ges  are  not  confined  to  one  year, 
3  directors'  remuneration, 
jection  that  the  shareholders 
noting  their  own  money  fell  to 

under  the  circumstances  of  this 
because  the  debenture-holders 
>  at  the  meetings. 

Q.C,  replied. 

(after  stating  the  facts^,  said, — 
■id  in  the  first  place  that  there 
er  in  the  general  meeting  to 
sum  to  the  directors  at  all.  It 
at  the  91st  section  of  the  Com- 
.uses  Consolidation  Act,  1845, 
bftt  one  of  the  powers  of  the 
irhioh  shall  be  exercised  only  at 
leeting  of  the  company,  is  that 
ning  the  remuneration  of  the 

:  Ad.  1S6 ;  1  Law  J.  Rep.  K.B.  49. 


directors.  I  think,  therefore,  it  is  plainly 
competent  to  a  general  meeting,  if  it  be 
duly  called,  to  vote  the  remuneration  of 
the  directors.  Can  they  vote  the  remunera- 
tion of  the  directors  under  the  circum- 
stances of  this  company!  It  is  argued 
they  cannot,  because  the  vote  is  retro- 
spective and  proposes  to  remunerate  the 
directors,  not  for  future,  but  for  past 
services. 

It  appears  to  me  there  is  nothing  what- 
ever to  prevent  a  general  meeting  from  so 
voting  remuneration  for  past  services.  If 
I  were  to  hold  otherwise,  that  would  pre- 
clude directors  from  foregoing  their  right 
to  remuneration  when  a  company  might 
be  in  trouble  and  difficulty,  and  asserting 
their  moral  right  to  remuneration  when 
the  company  had  become  prosperous  by 
reason  of  their  services.  Of  course  if  the 
majority  of  the  shareholders  present  think 
it  undesirable  or  improper  to  vote  remu- 
neration for  past  services,  the  directors 
can  have  no  claim  whatever ;  but  in  case 
the  majority  think  it  reasonable  and  fit  to 
vote  a  sum  of  money  for  past  services,  it 
appears  to  me  a  matter  in  which  the 
majority  can  bind  the  minority;  and  in 
the  present  case,  under  the  circumstance 
I  shall  hereafter  refer  to,  they  have  so 
voted. 

Then  it  is  suggested  that  the  power  is  taken 
away  by  this  circumstance :  that  the  ulti- 
mate balance  of  the  purchase- money  is  to  be 
distributed  amongst  the  debenture-holders  : 
and  it  is  said  they  are  not  to  be  bound 
by  the  retrospective  action  of  the  general 
meeting  of  the  company ;  but  it  appears  to 
me  the  Act  subjects  them  to  all  the  re- 
venue charges  and  revenue  debts,  and  that 
if  the  company  had  the  power  of  voting 
this  remuneration  to  the  directors,  that  is 
a  revenue  debt  or  a  revenue  charge.  In 
pasidng  I  may  observe  that  it  does  not 
appear  to  me  that  the  payment  is  confined 
to  those  debts  and  charges  for  the  current 
year  only.  I  think  that  any  arrears  of 
such  debts  or  charges  would  be  payable 
before  the  ultimate  sum  which  would 
become  distributable  among  the  debenture- 
holders  could  be  ascertained. 

But  in  the  present  case  there  is  one 
circumstance  to  be  observed  upon,  which 
makes  it  more  than  usually  easy  to  arrive 
at  that  conclusion — namely,  that  by  the 
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soheme  of  arrangement  under  which  the 
debenture  stock  was  issued  the  debenture- 
stockholders  were  themselves  made  capable 
of  voting  at  general  meetings,  so  that  they 
had  a  voice  in  the  voting  of  this  charge ; 
and  if  they  had  thought  fit  to  attend  and 
persuade  their  fellow  'shareholders  and 
fellow  debenture-holders,  that  sum  might 
never  have  been  voted.  I  think,  therefore, 
it  is  within  the  competence  of  the  general 
meeting  so  to  vote. 

Then  arises  the  second  question,  which 
i.s  this — whether  the  general  meeting  has 
so  voted  as  to  bind  the  minonty  1    Now  it 
appears  that  on  the  10th  of  February  an 
advertisement  was  issued  in  these  terms : 
[His    Lordship    read  the  notice  of   the 
meeting  and  proceeded  :]     Then  the  67th 
section  of  the  Companies  Clauses  Con- 
solidation   Act,    1845,    provides :    "  No 
matters  except  such  as  are  appointed  by 
this  or  the  special  Act  to  be  done  at  an 
ordinary  meeting  shall   be  transacted  at 
any  sudi  meeting  unless  special  notice  of 
such  matter  shall  have  been  given  in  the 
advertisement  convening  such  meeting." 
The  Act  does  provide  for  certain  mattera 
which  are  to  be  done  at  ordinary  meetings, 
as,  for  instance,  the  election  of  directors 
and  the  appointment  of  auditors,  and  I 
have  no  doubt  that  thei'e  are  other  matters 
specially  referred   to  ordinary   meetings. 
But  the  Act  does  not  provide  that  the 
remuneration  of  directors  shall  be  voted 
at  an  ordinary  meeting.  As  I  have  already 
pointed  out,  the  91st  section  provides  that 
that  is  a  matter  to  be  pi*ovided  at  a  general 
meeting,  leaving  it  undetermined  whether 
the  general  meeting  is  to  be  an  extra- 
ordinary or  ordinary  meeting.   I  think  it  is 
not  shewn  that  this  is  a  mattei*  that  can  be 
dealt  with  without  special  notice,  and  I 
think  that  the  more  because  in  the  pre- 
sent case  the  vote  is  intended  to  have  a 
retrospective  operation — to  remunerate  the 
directors  for  past  servioes-^and  it  is  a  vote 
of   more    than    ordinary  importance,    to 
determine  the  final   winding  up  of  the 
accounts  of  the  company. 

There  is  one  other  observation  which  I 
feel  I  ought  to  make,  which  is  this — that 
the  remuneration  of  the  directors  is  of  a 
peculiar  description  in  this  case,  because  it 
is  proposed  to  give  them  a  sum  of  4,000/., 
out  of  which  they  are  to  pay  the  law  costs. 


the  compensation  to  the  mimagiTig  dizeelor, 
and  the  estimated  expenses  of  the  wind- 
ing up  the  company;  and  therefore  the 
amount  may  be  a  variable  one.  It  ajpfMii 
to  me,  however,  there  is  nothing  whatever 
to  restrain  the  company  from  making  ndi 
a  vote.  They  may  make  the  amount  oon- 
tingent  upon  events  which  are  brong^  to 
their  attention ;  and  in  the  present  caae  ft 
is  eminently  reasonable  that  such  a  Tots 
should  be  made :  because  it  would  ensUe 
the  directors  to  declare  a  final  dividesd 
amongst  the  shareholders  and  debeutnra- 
holders,  and  prevent  a  delay,  which  wonld 
otherwise  be  inevitable,  in  the  receipt  of 
the  money  coming  to  those  persaos.  I 
think  that  would  be  within  the  com- 
petency of  a  meeting. 

I  must  grant  an  ii\junction  until  the 
vote  be  submitted  to  a  general  meeting 
properly  caUed. 

[His  Lordship  made  no  order  u  to 
costs.] 

Solicitors— Robins    k.  Cameron,  for  pliintiff; 
Norton.  Rose,  Norton  &  Co.,  for  the  compny. 


r,  V.C.I 
82.         > 
r.  15.     J 


MULLENS  V.  lOLUB. 


Bacon,  V.C. 
1882 
Nov 

Ve7uIor  and  Purchaser — AgefU—Avih' 
rity  to  find  a  Purchaser — False  Reprt»t^ 
tations — Scope  of  Authority. 

Where  a  principal  employs  an  agnt  ^^\ 
hi  or  to  find  a  purchaser  for  a  km^^^T 
autJiorises  the  ageiU  to  staU  any  fsA  o^ 
dnyuTMianoe  which  may  relate  to  tie  veh^ 
of  the  property.  Where,  therefore^  on  <iyw^ 
for  sale  of  a  house  UTitruly  reprtsiskm^ 
to  an  irUetiding  purchaser  that  a  Ak^ 
person  was  prepared  to  buy  the  house  si  ^ 
high  price,  and  if  he  could  not  buyitfsoslf^ 
reni  it  at  a  high  rent,—ReLd,  thai  d^ 
principal  was  a/nswerahle  for  the  npitft^'^ 
tation  by  the  agent,  and  could  not  enfatreo^ 
the  contract. 

A  vendor  represented  to  an  inien^f^S^ 
purchaser  thai   the  property  had  ftooi 
security  for  2,000/.,  hut  did  not  staU, 
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ikB/act  wcu,  thai  U  had  proved  a  whoUy 
inMUjficient  seeurity: — Held  a  misrepre- 
mniaiion  cu  to  tnUue  diaerUitling  the  vendor 
to  ef^oree  the  corUrctct. 

TinB  was  an  action  by  the  vendors, 
M"ll«"«  &  Bosanquet,  for  specific  per- 
fixrmanoe  of  a  oontoact  for  the  sale  of  a 
leaaahold  warehouse,  No.  3  NiooU's  Build- 
ingp,  Gk>lden  Lane,  in  the  county  of  Mid- 
dlesex, held  under  a  lease  for  a  term  of 
cighiy.foar  years,  from  1873,  at  a  yearly 
rant  of  2iOL  The  plaintifis  had  at  first 
Authorised  Dean,  a  surveyor,  to  let  the 
property,  and  afterwards  "  to  find  a  pur- 
chaser" of  it,  on  the  terms  that  Dean 
should  have  half  of  the  price  over  500Z., 
which  terms  were,  on  the  13th  of  Decem- 
ber, 1881,  altered  so  that  he  was  to  have 
the  whole  of  the  price  over  500/. 

Dean,  who  was  previously  acquainted 
with  the  defendant,  introduced  the  subject 
to  the  defendant,  and  at  an  interview  which 
took  place  at  Dean's  house,  on  the  1 1th  of 
December,  stated,  amongst  other  things, 
that  a  Mr.  Hemming,  a  corrugated  zinc 
mannfftcturer,  was  prepared  to  buy  the 
property  for  700^,  and  if  he  could  not  buy 
it,  would  rent  it  at  300/.  a  year  for  the 
rest  of  the  term,  or  the  ground-floor  at 
2002.,  as  he  was  determined  to  occupy  it. 
Mr.  Hemming  was  called  as  a  witness, 
tnd  on  the  evidence  the  Court  held  that 
there  was  no  foundation  for  these  state- 
ments.    On  the  13th  of  December  the  de- 
6ndant  inspected  the  property,  and  went 
with  Dean  to  the  plaintifGs'  office,  and  Mr. 
<8aflBiiquet  asked  the  defendant  if  he  had 
toy  further  questions  to  ask.     The  defen- 
<imjat  aaid — No ;  that  Dean  had  given  him 
^li    6]ie  information  he  required,  and  he 
<2^aite  satisfied.    Dean,  however,  in  the 
oe  of    this   defendant,  asked    Mr. 
net  whether  it  was  not  true  that 
'.  was  recently  lent  on  mortgage  of 
'^^fJXfpextyf  and  Mr.  Bosanquet  replied 
'the  money  lent  was  2,000Z.     It  ap- 
now  that,  though  t^s   sum    had 
advanced,  the  security  had  proved 
^-      — udent,  so  that  Mr.  Bosanquet,  who 
^[^^_   ^^ilvanoed  the  money  on  behalf  of  a 
was  forced  to  take  over  the  property 

this  interview  Mr.  Bosanquet  drew 
'^  ^^  agreement  for  sale  of  the  property 


for  750Z.,  which  the  defendant,  after  sub- 
mitting it  to  his  own  solicitor,  signed,  and 
paid  a  deposit ;  the  purchase  was  to  be 
completed  on  the  24th  of  December* 

Before  that  date  the  defendant  found 
that  he  was  unable  to  let  the  property  as 
represented,  and  refused  to  complete; 
whereupon  the  plaintifis  issued  their  writ 
in  this  action,  and  the  defendant  counter- 
claimed  for  return  of  the  deposit. 

The  plaintifis  denied  that  they  had  given 
any  authority  to  Dean  to  make  any  repre- 
sentations about  the  property,  except  that 
the  plaintiff  were  desirous  of  selling. 

Millar f  Q.C.ySLndDauney,  for  the  plain- 
tiff, contended  that  the  plaintiffs  were  not 
liable  for  the  .misrepresentations  made  by 
Dean,  since  he  had  exceeded  his  authority 
in  making  them — Chapleo  v.  The  Bruns- 
wick Building  Society  (1)  and  JSaglesfield 
V.  The  Marquis  of  Londonderry  (2). 

Marten^  Q.Cy  and  Ingham,  foi"  the  de- 
fendant, contended  that  to  represent  facts 
relating  to  the  value  of  the  property  was 
within  the  scope  of  Dean's  authority,  and 
that  the  plaintiffs  were  answerable — Bar- 
wick  V.  The  English  Joint  Stock  Bank  (3), 
Mackay  v.  The  Commercial  Bank  of  New 
Brunswick  (4)  and  Stoire  v.  Fram/ds  (5) ; 
and  that  the  defendant  was  entitled  to 
refuse  to  complete — Higgins  v.  Samsls  (6) 
and  Redgrave  v.  Hurd  (7).  They  also 
contended  that  the  representation  made  by 
Bosanquet  personally  as  to  the  property 
having  been  a  security  for  2,000/.  was  in 
itself  sufficient  to  avoid  the  contract. 

Millar,  Q.C.,  replied,  and  cited  in  addi- 
tion  Weir  v.  Bamett  (8). 

Bacon,  V.C. — This  is  a  simple  case. 
There  is  a  written  contract  to  buy  a  house ; 
the  subject   is   described   with   sufficient 

(1)  50  Law  J.  Rep.  Q.B.  372 ;  Law  Rep.  6 
Q.B.  D.  696. 

(2)  Law  Rep.  4  Ch.  D.  693. 

(3)  36  Law  J.  Rep.  Exch.  147;  Law  Rep.  2 
Exch.  269. 

(4)  43  Law  J.  Rep.  P.O.  31 ;  Law  Rep.  5  P.O. 
394. 

(6)  47  Law  J.  Rep.  P.C.  18  ;  Law  Rep.  3  App. 
Cas.  106. 

(6)  2  Jo.  &  H.  460. 

(7)  51  Law  J.  Rep.  Chanc.  113  ;  Law  Rep,  20 
Ch.  D.  1. 

(8)  Law  Rep.  3  Ex.  D.  32;  on  appeal  ntb. 
nom.  Weir  v.  Bell,  47  Law  J.  Rep.  Exch.  704 ; 
Law  Rep.  3  Ex.  D.  238. 
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accuracy;  the  price  is  stated  distinctly, 
and  the  day  for  the  completion  of  the  pur- 
chase is  named  j  the  contract  is  signed  by 
both  parties,  and  the  vendor  biings  his 
action  for  specific  performance.  Prima 
facie,  it  is  one  of  the  plainest  cases  in  the 
world. 

The  defence  is,  that  the  vendor  employed 
an  agent  to  deal  with  the  property,  first 
for  letting  and  then  for  selling  it,  and  that 
representations  were  made  by  the  agent 
that  were  wholly  untrue,  and  that  to  hold 
the  defendant  to  such  a  bargain  would  be 
against  every  principle  of  justice.  To  that 
it  was  added  that  there  was  a  further 
representation,  going  directly  to  the  essence 
of  the  subject,  made  not  by  the  agent,  but 
by  one  of  the  plaintiffs  themselves. 

It  is  said  that  before  the  defendant  had 
signed  the  agreement,  the  plaintiff  Mr. 
Bosanquet,  upon  being  asked  by  Mr.  Dean 
if  the  property  had  not  been  mortgaged  for 
1,500/.,  said  it  had  been  mortgaged  for 
more  than  that — ^namely,  for  2,000/. ;  and 
it  is  said  that  this  is  a  ^presentation  going 
directly  to  the  value  of  the  property,  shew- 
ing that  it  was  worth  a  great  deal  more 
than  was  given  for  it.  Thiit  this  was  Mr. 
Bosanquet's  representation  is  stated  by  him 
in  his  evidence,  in  his  answer  to  interro- 
gatories, and  in  his  evidence  given  in 
Court.  The  fact  turns  out,  however,  to 
be  that,  though  thera  wa.s  a  mortgage  for 
2,000/.,  it  so  little  represented  the  value  of 
the  propeity,  that  the  plaintiff  Mr.  Bosan- 
quet, who  was  a  solicitor,  and  who  made 
himself  liable  in  that  character  for  the 
negotiation  and  carrying  into  effect  of  this 
mortgage,  had  had  to  pay  out  of  his  own 
pocket  the  consideration  for  the  recon- 
veyance to  himself  and  the  co-plaintiff  of 
this  very  property  by  the  mortgagee  under 
the  power  of  sale  contained  in  the  mort- 
gage-deed. That  representation  was  made 
by  the  plaintiff  Mr.  Bosanquet  himself, 
before  the  contract  was  signed. 

Now  a  great  deal  of  time  has  lx)en  occu- 
pied, and  a  great  many  cases  have  been  re- 
ferred to,  on  the  question  of  the  authoiity  of 
an  agent.  A  man  employs  an  agent  to  let  a 
house  for  him ;  that  authority,  in  my  opi- 
nion, contains  also  an  authority  to  describe 
the  property  truly,  to  represent  its  actual 
situation,  and,  if  he  thinks  fit,  to  represent 
its  value.     That  is  within  the  scope  of  the 


agent's  authority ;  and  when  the  authority 
is  changed,  and  instead  of  being  an  antlio- 
rity  to  let,  it  becomes  an  authority  to  finda 
purohaser,  I  think  the  authority  is  just  the 
same.  I  think  the  principal  does  thereby 
authorise  his  agent  to  describe,  and  bindfl 
him  to  describe  truly,  the  property  whidi 
is  to  be  tlie  subject  disposed  of ;  he  autho- 
rises the  agent  to  state  any  faot  or  dicam- 
stance  which  may  relate  to  the  value  of 
the  property.  That,  I  take  it,  is  oleuly 
laid  down  in  the  cases  refenvd  to.  It 
would  be  very  dangerous,  in  my  (pinion,  to 
limit  the  authority  of  an  agent  in  the  way 
in  which  the  argument  before  me  has  pro- 
posed to  limit  it — ^namely,  that  the  duty  of 
Mr.  Dean  simply  was  to  go  out  into  the 
world  and  find  a  man  likely  to  buy,  and  to 
bring  him  to  the  plaintiff  the  vendor,  and 
to  say,  "  Here  is  a  man  who  is  willing  to 
buy."  It  has  been  argued  that  was  his 
only  authority. 

Now  what  took  place  at  Mr.  Dean's 
house  on  the  1 1th  of  December  is  no  doubt 
of  grciit  importance.  A  representatioii 
was  made  by  an  agent,  who,  as  I  think 
and  as  I  hold,  was  authorised  to  make  the 
repi'esentation  if  it  was  true,  but  who  bad 
no  authority  to  state  any  falsehood  on  be- 
half of  his  principal,  and  if  he  thereby 
induced  a  purchaser  to  enter  into  a  con- 
tract, he  did  that  which  now  prevents  the 
principal  from  sa3ang  that  the  agreement 
shall  be  specifically  performed.  That  I  do 
not  hesitate  to  say  is  my  view  of  tJie  law. 
As  to  what  took  place  on  that  day  there 
is  a  direct  conflict  of  evidence.  nBUs  Lord- 
ship examined  the  evidence  on  this  part  of 
the  case,  and  stated  his  conclusion  that 
there  was  not  the  slightest  reason  to  snp- 
])ose  that  there  ever  was  any  bidder  for 
700/.,  or  any  offer  to  rent  or  anything  of 
the  sort.] 

On  the  13th  of  December,  the  defendant 
and  Dean  are  together,  and  the  defendant 
goes  and  looks  at  the  property.  Then  they 
go  together  to  Mr.  Bosanquet's  ofiice,  and 
there  the  interview  takes  place  between 
Mr.  Bosanquet  and  Mr.  Dean,  in  which 
Mr.  Bosanquet,  who  l>efore  that  time  had 
said  he  would  give  Dean  half  beyond 
500/.,  agrees  to  give  him  all  that  could 
be  produced  beyond  500/.  Then  the  de- 
fendant comes  into  the  oonversation,  and 
that  which  is  stated   happens.      He  is 
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asked  whether  he  would  like  to  put  any 
qaeBtions,  and  he  says  he  has  no  ques- 
tion to  ask.  If  he  had  said,  '*  Why  should 
I  ask  you  any  questions  1  Mr.  Dean  has 
dealt  with  me  and  shewn  me  the  property, 
and  has  explained  to  me  all  these  things ; 
I  need  not  ask  you  anything,  for  I  know 
all  about  it " — ^that  would  have  been  one 
thing ;  but  there  comes  this,  which  I  have 
before  alluded  to — Mr.  Boeanquet  himself, 
before  there  was  any  binding  agreement, 
makes  a  representation  to  the  defendant, 
not  in  terms  that  the  property  is  woi*th 
2,000/.,  but  that  it  had  been  security  for 
2,000/.  To  what  end  was  that  said  but 
to  represent  the  value  as  being  of  that 
amount)  As  I  have  said,  it  turns  out 
that,  80  far  from  the  property  having  been 
a  security  for  2,000/.,  the  supposed  security 
was  given  up,  and  Mr.  Bosanquet  had  to 
pay  out  of  his  own  pocket  the  considera- 
tion for  the  reconveyance.  I  am  aware 
that  that  was  done  as  the. result  of  a  com- 
promise, but  I  do  not  think  that  that 
alters  the  case  in  the  slightest  degree.  You 
have  the  fbc^,  that  there  never  was  a  valid 
or  beneficial  or  useful  mortgage  for  2,000/., 
and  that  Mr.  Bosanquet  was  compelled  to 
pay  money  for  having  represented  that  it 
was  worth  the  sum  of  2,000/. 

In  my  opinion  the  defendant  was  in- 
duced to  sign  this  contract  upon  a  false 
representation  made  to  him  by  Dean,  and 
upon  a  &lse  representation  made  to  him — 
true  in  form,  but  fistlse  and  misleading  in 
sabatanoe — ^by  Mr.  Bosanquet. 

I  am  of  opinion  that  the  attempt  to 
foroe  this  supposed  contract  upon  the  de- 
fendant must  entirely  fail ;  that  the  defen- 
dant is  entitled  on  his  counter-claim  to  be 
releaaed  from  the  contract,  and  to  have 
back  the  50/.  deposit ;  and  that  the  plain- 
tiff must  pay  the  costs  of  this  suit,  in- 
eluding  the  costs  of  the  counter-claim. 


Solicitors — E.  W.  Parkcs,  for  plaintiffs ;  Peace 
&  Waller,  for  defendant. 


Fry,  J. 
1883 
Jan 
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Practice — Order  XXX,  rules  1  and  4 — 
Payment  into  Court — Deheiitures — Ad- 
ministration — Costs, 

In  an  action  hy  one  debenture-holder ,  on 
beJuUf  of  herself  a/nd  others,  for  adminis- 
traction  of  the  trusts  of  a  deed  securing  the 
debentures f  the  defendants  paid  money  into 
Court,  which  was  a^icepted  by  the  plaintiff 
in  sa>tisfaction  of  her  daim : — Held,  that 
she  was  not  entitled  of  right  to  her  costs. 

This  was  an  action  by  the  holder  of 
twenty  5/.  debentures  of  the  New  Wem- 
pistill  Colliery  and  Fire  Bnck  Company, 
part  of  a  loan  of  10,000/.  for  a  term  of 
five  yeai's  from  July,  1876,  against  trustees 
for  the  debenture-holders  of  a  deed  of  the 
11th  of  January,  1876,  and  the  company. 
The  company  was  in  voluntary  liquidation. 
The  property  in  which  the  debentures 
were  secui*ed  had  been  sold.  The  plaintiff 
sued  on  behalf  of  herself  and  the  other 
debenture-holders,  and  claimed  adminis- 
tration of  the  trusts  of  the  deed  of  the  1 1th 
of  January,  1876,  to  make  the  trustees 
liable  for  wilful  default,  and  to  have  a  sum 
of  200/.  disallowed  them,  and  costs.  The 
defendants  paid  a  sum  of  23/.  IQs,  Sd,  into 
Court,  being  the  plaintiff's  proportion  of 
the  purchase-money  of  the  trust  property, 
and  a  further  sum  of  21,  12s,  6d,  to  meet 
the  plaintiff's  claim  in  respect  of  the  200/., 
and  on  the  10th  of  June,  1882,  delivered 
their  statement  of  defence.  The  plaintiff 
gave  notice  that  she  accepted  the  sum  paid 
into  Court  in  satisfaction  of  her  claim,  and 
the  matter  was  brought  on  on  a  summons 
by  the  defendants  to  stay  proceedings,  and 
was  argued  on  the  question  of  costs. 

B,  Beaumont,  for  the  defendants. — This 
is  not  a  case  within  Order  XXX.  rule  4,  for 
the  action  claims  an  account.  Costs  are 
regulated  by  Order  LV.,  and  are  within  the 
discretion  of  the  Court ;  and  as  matter  of 
conduct  the  plaintiff  ought  to  pay  the  costs. 
He  referred  to  Buckton  v.  Higgs  (1)  and 
Greaves  v.  Fleming  (2). 

(1)  Law  Rep.  4  Ex.  D.  174. 

(2)  48  Law  J.  Rep.  Q.B.  335;  Law  Rep.  4 
Q.B.  D.  226. 
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Terrell,  for  the  plaintiff. — The  action 
was  substantially  an  action  brought  for  a 
money  demand,  in  which  the  plaintiff  has 
succeeded,  and  she  is  entitled  to  have  her 
costs  of  right  under  Order  XXX.  rul^  4. 

E,  Be€mmo7iif  in  reply. 

Fry,  J.  (after  stating  the  facts  and  the 
question  raised). — The  defendants  did  not 
in  terms  pay  the  money  in  in  satisfaction 
of  the  plaintiff's  entire  demands,  nor  could 
they,  for  the  plaintiff  demands  an  account, 
and  it  was  not  passible  to  satisfy  that 
demand.  The  question  is  whether  Order 
XXX.  applies.  The  first  ride  is  in  these 
words :  [His  Lordship  read  the  rule  and 
pi*oceed^  :]  That,  in  my  judgment,  applies 
to  a  case  where  you  arc,  strictly  speaking, 
seeking  to  recover  a  debt  or  damages,  and 
the  whole  demand  is  for  money.  But  if 
the  plaintiff  is  seeking  an  account,  it  is 
impossible  to  satisfy  that  with  money.  I 
think  if  the  first  rule  does  not  apply,  the 
fourth  does  not  either,  and  the  matter  is 
left  to  bo  regulated  by  Order  LV. 

[His  Lordship  gave  the  plaintiff  costs 
down  to  the  putting  in  the  defence,  and 
ordered  her  to  pay  the  subsequent  costs.] 


Solicitors— Terrell    &    Harrison,  for  plaintiff; 
Felix  Carter,  for  defendants. 


TY,  J.  1 
i83.       > 
>.  19.    J 


Chitty,  J. 
1883. 
Feb. 


WALLIB  V.  JACKSON. 


Practice  —  Pleading  —  Emloraeinent  of 
Writ — Motion  on  Admissions  in  Pleading 
^-Judicature  Act,  1873,  *.  \QO—Ilules  of 
Court,  1875,  Order  II.  rule  1,  Order  XL, 
rule  11. 


a 


The  endorsement  on  a  writ  is  not 
"  pleading"  within  the  terms  of  Order  XL. 
rule  11,  Rules  of  Court,  1875,  so  as  to 
entitle  a  plaint^  to  move  for  judgment 
without  the  consent  of  the  defendant  on 
admissions  in  tlie  pleading,  although  the 
defemdanrU  admits  the  plaintiff's  daim  and 
has  given  notice  that  he  does  not  require 
the  ddivery  of  a  statement  of  daim* 


Foreclosure  action. 

The  defendant  appeared  to  the  wij 
at  the  same  time  gave  notice  to  the  ^ 
tiff,  in  pursuance  of  Order  XIX.  role  2, 
Rules  of  Court,  1875,  that  he  did  not 
contest  the  claim,  and  did  not  reqnire  a 
statement  of  claim  to  be  delivered.  Ohilify, 
J.,  on  tlie  plaintiff's  motion,  thereupon, 
under  Order  XL.  role  11,  made  the  usual 
foreclosure  order. 

The  Registrar,  however,  refused  to  dnw 
up  the  order,  on  the  ground  that  then 
were  no  '*  pleadings  "  in  the  senee  of  Order 
XL.  rule  11. 

Willis  Bund,  for.  the  plaintifiT,  mentioned 
the  matter  to  the  Court.  The  endoree- 
ment  on  a  writ  is  a  pleading  within  tfae 
meaning  of  Order  XL.  rule  1 1 ,  as  it  deariy 
comes  within  the  definition  of  '*  pleading 
given  in  section  100  of  the  JodicatiiVB 
Act,  1873,  which  is  "the  statement  in 
writing  of  the  claim  or  demand  of  any 
plaintiff ";  and  Order  II.  role  1,  deBcribei 
an  endorsement  as  a  "  statement  of  tbe 
nature  of  the  claim  mada"  Hie  state- 
ment of  claim  is  wholly  unneceesBiy;  the 
defendant  has  admitted  the  daim,  and  if 
the  application  is  granted  expense  will  be 
saved  to  the  mortgagor. 

CrossUy,  Q.C.,  and  H.  B.  BucUe^fU 
amid  curiae,  referred  to  the  Afumtd 
Chancery  Practice,  1882,  p.  359,  and  to 
WHmott  V.  Young  (1). 

CniTTY,  J .,  said  that  he  was  oompeDed^ 
though  reluctantly,  by  the  authoritMi^  to 
refuse  the  application.  It  seemed  deer 
that  the  endorsement  on  the  writ  wii  not 
a  pleading  on  which  a  plaintiff  coold  move 
under  Order  XL.  rule  1 1 ,  without  the  eoo- 
sent  of  the  defendant. 


Solicitors— Wright  &  Co.,  agents  for  B.  T.  Bi^ 
cliff,  Birmingham,  for  plaintiff ;  IndeffWix 
&  Brown,  agents  for  Ed¥rard  Mailoidi  Bix- 
mingham,  for  defendant. 


(1)  29  W.  R.  483. 
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Practice  — Discovery — Interrogatories — 
Action  of  EjectnieiU — Rules  of  Court, 
Ortler  XXXI ,  rule  1 — Affidavit  of  Docur 
ments. 

The  plaintiff  in  an  action  of  ejectment 
has  the  same  right  as  the  plaintiff  in  any 
other  action  to  administer  interrogatories 
to  the  defendant. 

The  defendant,  in  an  affidavit  of  docu- 
ments, objected  to  produce  certain  docum,ents 
described  in  a  schedule,  on  th^  ground  that 
they  related  solely  to  tlte  defence  of  his  title 
to  the  property  in  question  in  the  action, 
and  were  communications  between  him>sdf 
and  his  solicitors,  their  London  agents, 
and  his  counsel  in  reference  to  the  defence 
qf  his  title  aforesaid,  and  prepared  or  pro- 
cured far  the  purposes  and  in  contempla- 
tion of  such  defence. 

The  description  of  some  of  the  documents 
09  given  in  the  schedule  appeared  not  to 
agree  with  the  above  daim  of  privilege  : — 

Held,  theit  iM  defendant  must  make  a 
further  and  better  affidavit. 

This  was  an  appeal  from  a  judgment  of 
the  Court  of  App^  (reported  51  Law  J. 
Rep.  Chanc.  439 ;  Law  Eep.  20  Ch.  D.  484) 
by  which  two  orders  of  Bacon,  V.C,  were 
tffirmed. 

The  action  was  commenced  on  the  4th 
of  January,  1881,  by  the  appeUant  to  re- 
oorer  possession  of  certain  Wd  and  build- 
ings in  the  city  of  Manchester,  to  which 
he  cLiimed  to  be  entitled  as  assignee  of  the 
hein^t-law  of  one  Ann  Duncan,  deceased, 
l^e  allegations  in  the  statement  of  claim 
^ere  to  the  following  effect : — Ann  Duncan, 
fluster,  was  at  the  time  of  her  death  seised 
/"  tie  property  in  question  under  the  will 
mm^  uncle  for  an  estate  in  fee-simple  in 
vnousioiL     She  died  on  or  about  the  5th 
N'ovember,  1867,  intestate  as  to  her  real 
•■^^  in  England.     Facts  were  then  stated 
•^ing  the  devolution  of   the  property 
*^  £leonora  Bradock  and  Catherine  and 
*^lla  Cunningham  as  co-heirs.      They 
?Xied  the  property  to  the  plaintiff  by  a 
^  dated  the  24th  of  December,  1880. 
^    the  Raid  Ann  Duncan  resided  in 
Vol.  62.~Chanc. 


Scotland  she  requested  the  defendant  (who 
was  co-executor  with  her  of  her  uncle's 
will)  to  manage  the  property  on  her  behalf, 
and  to  act  as  her  general  agent,  bailiff  and 
receiver.  The  d^endant  did  so,  and  ac- 
counted to  her  until  her  death,  and  after- 
wards to  her  executors,  for  the  rents  and 
profits  received  during  her  life. 

After  Ann  Duncan's  death  it  was  long 
uncertain  who  her  heir  was,  and  the  de- 
fendant continued  to  receive  the  rents  as 
agent,  bailiff  and  receiver  for  the  heir 
when  he  should  be  ascertained. 

An  action  having  been  brought  in  Soot- 
land  against  the  defendant  by  the  exe- 
cutors of  Ann  Duncan  to  compel  him  to 
account  for  rents  due  to  her  estate,  he 
pleaded  and  swore  in  evidence  that  he  was 
managing  the  property  for  the  heir  with 
the  sanction  of  the  executors,  and  had 
laid  out  money  in  repairs  in  accordance 
with  an  arrangement  with  them. 

The  defendant  in  1872  wrote  a  letter  to 
one  David  Buchan,  who  at  that  time 
claimed  to  be  heir-at-law,  in  which  he 
stated  that  he  was  acting  for  the  heir-at- 
law  whoever  he  might  be. 

The  plaintiff  in  1869,  believing  himself 
to  be  the  heir,  wrote  to  the  defendant 
claiming  the  property,  and  received  two 
letters  from  him,  dated  the  15th  and  18th 
of  January,  1869,  in  which  he  said  that 
he  was  paying  the  I'ents  into  a  bank  and 
keeping  r^ular  accounts,  and  that  the 
property  would  be  delivered  to  the  rightful 
owners  thereof  as  soon  as  it  could  be  satis- 
fiictorily  ascertained  who  they  were. 

The  defendant  repeated  these  state- 
ments to  the  plaintiff  at  an  interview. 

The  plaintiff  further  alleged  that  the  de- 
fendant had  collected  evidence  which  proved 
the  title  of  the  said  Eleonora  Bradock  and 
Catherine  and  Isabella  Cunningham,  and 
had  used  the  same  to  defeat  actions  brought 
by  other  claimants  to  the  property. 

In  one  of  the  actions  so  brought  against 
the  defendant  he  claimed  to  be  entitled  to 
the  property,  as  devisee  of  the  said  Ann 
Duncan,  under  a  will  which  he  alleged 
she  told  him  she  had  made,  but  which  had 
not  turned  up. 

The  statement  of  defence  traversed  the 
allegations  of  the  statement  of  claim  and 
pleailed  the  Statute  of  Limitations. 

The  plaintiff  proceeded  to  deliver  inter- 
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rogatories  based  upon  the  allegations  in 
the  statement  of  claim,  and  obtained  an 
order  for  the  production  of  documents. 

The  defendant  by  his  answer  admitted 
that  Ann  Duncan  entered  into  beneficial 
enjoyment  of  the  property  on  or  about 
the  2l8t  of  July,  1859,  but  objected  to 
answer  any  other  of  the  interrogatories. 
With  r^ard  to  the  20th  and  2l8t  inter- 
rogatories, which  related  to  searches  and 
enquiries  as  to  pedigree  alleged  to  have 
been  made  by  the  defendant,  he  said — 
*'  I  submit  that  I  ought  not  to  be  required 
to  give  the  result  of  such  searches  and 
enquiiies,  or  any  of  them,  on  the  grounds 
following : — (a)  The  said  searches  and  en- 
quiries were  made  for  the  purposes  and  in 
contemplation  of  the  defence  of  my  title 
to  the  said  property,  and  the  results  were 
and  are  in  the  nature  of  reports  made  to 
me  by  my  confidential  agents.  (6)  The 
books,  records  and  other  places  in  which, 
and  the  penaons  fi*om  whom,  such  searches 
and  enquii'ies  wore  made,  were  and  are 
equally  accessible  to  the  plaintiff  as  to 
me.  (c)  That  the  said  interrogatories 
are  not  put  horia  fide  for  the  purposes  of 
this  action." 

In  his  affidavit  of  documents  the  de- 
fendant objected  to  produce  the  documents 
set  forth  in  the  second  part  of  the  first 
schedule  thereto  :  '*  on  the  ground  that 
they  relate  solely  to  the  defence  of  my 
title  to  the  property  in  question  in  this 
action,  and  are  oommunications  between 
myself  and  my  solicitors,  their  London 
agents,  and  my  counsel  in  reference  to  the 
defence  of  my  title  aforesaid,  and  prepared 
or  procured  for  the  purposes  and  in  con- 
templation of  such  defence." 

lie  second  part  of  the  first  schedule 
was  to  the  following  effect : — 1.  Counter- 
part agreements  for  letting  mill  at  Ard- 
wick. 

2-5.  Bundles  of  "  papers  relating  to 
my  title  to  the  property  in  question  in 
this  action,  procured  for  the  purposes  of  my 
defence  in  "  certain  other  actions. 

6.  Letters  and  press  copies  between 
the  defendant  and  his  solicitors  and  their 
London  agents  with  reference  to  the  other 
actions  and  this  action. 

7.  "  Notes  of  searches,  pedigrees  and 
di*aft  pedigrees  made  and  prepared  on  my 
behalf  during  the  pendency  of  or  in  con- 


templation of  the  various  actions  above- 
mentioned  and  this  action  for  purposes  of 
my  defence  therein  respectively." 

8.  Cases  for  counsel,  opinioiiSy  Aa,  ob- 
tained and  made  by  the  defendant's  soli- 
citors for  the  purpose  of  his  defence  in  tUs 
action. 

"  The  actions  mentioned  above  wen* 
actions  commenced  by  persons  ftlMtnmg 
as  against  me  the  property  in  qnestkm  in 
this  action.  All  the  above  docnmeiitB 
were  obtained  for  the  purpose  of  defend- 
ing  my  title  to  the  said  property,  and 
either  in  the  course  or  in  contemplaiioa  of 
legal  proceedings. 

<<  The  remaining  documents  mentioned 
in  this  schedule  consist  of  docnmente  re- 
lating exclusively  to  disbursements  nude 
by  me  on  account  of  the  property  in 
question  in  this  action,  in  their  natnxe  my 
vouchers  for  such  payments.  None  d 
such  d(x;uments  are  in  any  way  relevut 
to  the  question  to  be  tried  in  this  action, 
or  tend  to  support  the  plaintiff's  tide  to 
such  property  as  aforesaid." 

9-26.  Bundles  of  receipts  for  dad 
rents,  rates,  insurance,  &c.,  cash-bot^ 
rent-books  and  accounts,  letters  and  sun- 
dries. 

27.  Bundle  of  correspondence,  aooonnts 
and  miscellaneous  documents  relating  to 
another  action. 

28-29.  Bundles  of  account  slips  and 
receipts. 

The  plaintiff  took  out  summonseB  to 
compel  the  defendant  to  make  a  full  ind 
sufiicient  answer  to  the  interrogatorieBy  u^ 
a  further  and  better  affidavit  of  docomeolSf 
and  to  produce  the  documents  in  theseooi^ 
part  of  the  first  schedule  to  the  affidati't 
of  documents,  except  those  contained  'ix^ 
paragraphs  6  and  8  of  thereof. 

Bacon,  V.C,  refused  both  applicatkn^ 
with  costs,  and  his  decisions  were 
by  the  Court  of  Appeal. 

McClymont,  for  the  appellant. — ^The  ii 
terrogatories  relate  to  the  plaintiff'sj 
see  Stoiie  v.  Godfrey  Cl\  Doe  v. 
(2),  Foster   V.  Bates   (3),    The  AUori*^^ 


(1)  5  De  Gex,  M.  &  G.  76;  1  Sm.  &  G. 
23  Law  J.  Rep.  Clmnc.  769. 

(2)  2  Moo.  &  R.  57. 

(3)  12  Mee.  &  W.  22G ;  1  Dowl.  dc  L.  400^ 
Law  J.  Rep.  Exch.  88. 


Vol.  62.] 


MICHAELMAS  1882  to  MICHAELMAS  1883. 


387 


Liftll  V.  Kennedy t  H,L, 

General  v.  OaskUl  (4),  Eade  v.  Jacob  (6) 
and  Harland  v.  Emerson  (6). 

The  Court  of  Appeal,  however,  has  laid 
down  as  a  general  principle  that  no  inter- 
rogatories can  be  administered  in  an  action 
of  ejectment.  The  ground  of  the  decision 
was  an  all^;ed  rule  of  practice  in  the  Court 
.of  Chancery  not  to  grant  discovery  in 
aid  of  an  action  of  ejectment,  before  the 
Judicature  Acts,  the  Court  holding  that 
the  Chancery  practice,  if  different,  would 
prevail  against  the  practice  of  the 
common  law  Courts  under  the  Common 
Law  Procedure  Act,  1854,  though  they 
were  also  of  opinion  that  Uorton  v.  Bott  (7) 
shewed  that  interrogatories  by  a  plaintiff 
in  ejectment  were  not  allowed  at  common 
law. 

It  is  contended  for  the  appellant  that 
the  alleged  rule  of  practice  has  never  had 
any  existence  either  in  the  Court  of  Chan- 
cery or  in  the  common  law  Courts.     The 
reports  are  full  of  cases  from  the  earliest 
times  to  the  present  in  which  discovery 
has  been  granted  in  aid  of  an  action  of 
ejectment.    The  principle  that  in  an  action 
of  ejectment  the  plaintiff  must  succeed  on 
the   strength  of   his    own    title    applies 
equally  to  other  actions  for  the  recovery  of 
property,  and  affords  no  reason  for  refufflng 
him  the  means  of  proving  his  title.     Be- 
sides, he  can  aill    the  defendant  as  his 
witness  at  the  trial ;  why  therefore  should 
he  not  interrogate  him  before  the  trial) 
In  The  Attomei/'General  v.  GaakiU  (4)  it 
was  said  that  one  object  in  interrogating  is 
to  obtain   admissions,  and    so  save   the 
aecttdty  of  adducing  evidence. 

'With  regard  to  interrogatories  in  the 

conunon  law  Courts,  Horton  v.  Bott  (7)  did 

t^t  decide,  as  alleged,  that  they  could  not 

he  tful  ministered  by  the  plaintiff  in  actions 

of  ^ectment ;  but  that,  in  accordance  with 

the  jmle  in  Chancery,  they  must  not  relate 

U>   tiie  defendant's  title — Cosier  v.  Baring 

(8>,   Srieetehley  v.  CmnoUy  (9),  Towne  v. 

C-*)   Si  Iaw  J.  Rep.  Chanc.  870 ;  Law  Rep.  20 
Ch.  I>.    fii9 

(6)    47   Law  J.  Rep.  Exch.  74 ;  Law  Rep.  3 
267.  ^orL  &  N.  249;  26  Law  J.  Rep.  Excb. 


rl\  ?  ^^rn.  Law  Rep.  81L 
W   VX  yfj^  578. 


Cocks  (10)  and  The  Neio  British  Mutual 
Investment  Comjmny  v.  Peed  (11). 

The  following  are  some  of  the  cases  re- 
lating to  discovery  in  equity  in  aid  of  an 
ejectment  at  law  : — The  Attorney  General 
V.  Duplessis  (12),  llumhokl  v.  Forteath 
(13),  BroiV7i  V.  Wales  (14),  Drake  v.  Brake 
(15),  Ben7iett  v.  Glossop  (16),  Chad  wick  v. 
Broadwood  (17),  Hylton  v.  Morgan  (18), 
Butterworth  v.  Bailey  (19),  Cnno  v.  TyreU 
(20),  Jozies  V.  Jones  (21),  Wrujht  v.  Plumj)- 
tree  (22),  Pennington  v.  Beecky  (23),  Be- 
vereux  v.  Bevereux  (24)  and  Grey  v. 
Grey  (25).  In  many  of  the  above  cases 
no  relief  was  sought,  in  others  the  relief 
sought  was  merely  the  removal  of  out- 
standing terms.  In  some  cases  the  dis- 
covery was  granted,  in  others  it  was  refused 
on  various  grounds.  All  kinds  of  objec- 
tions wei'e  taken,  but  the  objection  that 
discovery  could  not  be  granted  in  idd  of 
ejectment  at  law  was  never  put  forward. 

Thei*e  is  no  mention  of  the  supposed  rule 
in  any  book  of  pi*actice.  In  Cole  on  Eject- 
ment and  other  books  common  forms  of 
interrogatories  in  actions  of  ejectment  are 
given.  Va7i  Heythuysen^s  Equity  Bratujhts- 
many  Hubback  on  Successiouy  Wigram  on 
Biscovery,  and  Mitford  on  Pleading,  which 
professes  to  give  all  defences  to  a  bill  of  dis- 
coveiy,  are  silent  as  to  the  existence  of  the 
rule. 

In  Philipps  V.  Philipps  (26),  an  action 
of  ejectment,  Bramwell,  L.J.,  said  that  the 
plaintiff  ought  to  have  got  discovery,  and 
framed  his  pleadings  on  it. 

(10)  43  Law  J.  Rep.  Exch.  41 ;  Law  Rep.  9 
Exch.  45. 

(11)  Law  Rep.  3  C.P.  D.  196. 

(12)  Parker,  144;  1  Bro.  P.C.  416. 

(13)  3  Kay  U  J.  44,  748. 

(14)  4?  Law  J.  Rep.  Chanc.  46 ;  Law  Rep.  15 
Eq.  142. 

(15)  3  Hare,  523 ;  13  Law  J.  Rep.  Ghanc.  406. 

(16)  3  Hare,  578. 

(17)  3  Beav.  308,  530 ;  10  Law  J.  Rep.  Chanc. 
242. 

(18)  6  Ves.  293. 

(19)  15  Ves  358. 

(20)  2  Matld.  397. 

(21)  3  Mer.  161. 

(22)  3  &ladd.  481. 

(23)  2  Sim.  ic  8.  282. 

(24)  Finch,  324. 

(25)  Ibid.  444. 

(26)  48  Law  J.  Rep.  Q.B.  135;  Law  Rep.  4 
Q.B.  D.  127. 
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Rules  of  Court,  Order  XXXI.  gives  the 
right  if  it  did  not  exist  before. 

As  to  the  affidavit  of  documents,  the 
Court  is  not  bound  to  accept  the  defen- 
dant's statement  that  documents  rekte 
only  to  his  own  title,  if  thej  see  reason  to 
think  they  may  support  the  plaintiff's  case 
— Feirier  v.  Atwool  (27).  The  pitictice 
has  not  been  changed  by  the  Judicature 
Acts — The  Attonie //-General  V.  Ga-8kiU(i)» 
In  Felkin  v.  Lord  Herbert  (28),  where  the 
defendant  objected  to  produce  documents, 
on  the  ground  tbit  they  did  not  "  relate  to 
or  evidence  the  title  of  the  plaintiff,"  Kin- 
dersley,  V.C.,  sjiid :  "  In  order  to  protect 
himself  a  defendant  must  state,  and  it  must 
appear,  looking  at  the  schedule  and  the 
miturc  of  the  documents,  that  they  do  not 
relate  to  or  tend  to  shew  not  only  the 
title  of  the  plaintiff  to  the  pro^^erty  to  be 
recovered,  but  the  title  to  the  relief  he 
asks  " — Mmet  v.  Morgan  (29). 

In  The  xittomejj' General  v.  Tfie  Corpo- 
ration of  London  (30)  it  was  held  that  the 
phiintiff  is  entitled  to  find  out  by  discovery 
what  the  case  made  against  him  is,  but 
not  the  evidence  of  that  case.  From  this  it 
appears  that  whereas,  as  here,  the  defendant 
sets  up  no  title  whatever,  he  cannot  i-efuse 
to  discover  documents  on  the  ground  that 
they  relate  to  his  title  alone — Balguy  v. 
BroacUiurst  (31),  Wrujht  v.  Vernon  (32), 
Smith  v.  The  Duke  of  Beaufort  (33), 
GooiUiU  V.  Little  (34),  Greenxoood  v.  Green- 
wood  (35),  Nolan  v.  Shnnnon  (36),  Burreil 
v.  NichoUwi  (37),  Sanll  v.  Broione  (38), 
Harris   v.    llarriji   (39)   and   Jenkins  v. 

(L»7)  12  Jur.  365. 

(28)  30  Law  J.  Rop.  Chanc.  70>^. 

(29)  42  Law  J.  Rep.  Chanc.  «27  ;  Law  Rep.  8 
Clianc.  361. 

(30)  2  Mac.  &  i\.  247;  2  Hall  A:  Tw.  1 ;  ID 
Law  J.  Rep.  Chanc.  314. 

(31)  1  Sim.  N.S.  Ill  ;  20  Law  J.  Rep.  Chanc. 
65. 

(32)  1  Drew.  344 ;  22  Law  J.  Rep.  Chanc.  447. 

(33)  1  Hare,  507  ;  1  Ph.  209 ;  13  Law  J.  Rep. 
Chanc.  33. 

(34)  1  Sim.  N.S.  155 ;  20  Law  J.  Rep.  Chanc. 
132. 

(35)  6W.  R.  119. 

(36)  1  Mollov,  157. 

(37)  1  Myl.  i  K.  680. 

(38)  43  Law  J.  Rep.  Chanc.  668 ;  Law  Rep. 
17  Eci.  402;  ibid.  9  Clianc.  366. 

(.39)  3  Hare,  450;  13  Law  J.  Rep.  Chanc. 
349. 


Bushhf  (40).  The  claim  of  privilege  here 
is  vague;  it  mixes  up  several  grounds 
of  pi*ivil^e  without  saying  whether  all 
grounds  apply  to  all  the  documents,  or 
some  to  one  and  some  to  another;  and 
f  iu<thcr  there  are  documents  to  whidi  it  is 
obvious  that  no  one  of  the  grounds  can 
apply.  The  respondent  ought,  therefore, 
to  produce  all  the  documents  in  the  aeoond 
pirt  of  the  first  schedule,  except  those  set 
forth  in  paragraphs  6  and  8. 

Ilorton  Smith  and  Leigh  Ctare,  for  the 
respondent. — This  is  a  mere  commoa  law 
action   of  ejectment,  with   certain  state- 
ments miide  to  get  rid  of  the  Statute  of 
Limitations.     Where  the  plaintiff  claimed 
relief  in  equity  he  always  got  discoveiyi 
hut  he  could  not  get  discovery  alone  in 
aid  of  a  pure  common  law  action  of  eject- 
ment.    The  Courts  have  held  that  than 
are  special  grounds  of  public  poUcy  for 
protecting  the  possession  of  land.    HorUm 
V.  Bott  (7)  shews  that  the  rule  was  the 
same  as  to  interrogatories  in  the  common 
law  Courts.     In  Flitcroft  v.  Fletcher  (41) 
a  defendant  in  ejectment  was  allowed  to 
interrogate  a  plaintiff;  but  in  EdwardiV. 
Wakefield  (42)  and   StoaU   v.   Rew  (43) 
even  that  right   was  limited.      See  alio 
Pearson  v.  Turner  (44),  Wallen  v.  FmvA 
(45)  and  Fimiey  v.  Forwood  (46). 

The  Ciises  cited  for  the  appellant,  so  &r 
us  they  are  in  his  favour,  are  distingoisb- 
able.  In  Coster  v.  Barimj  (8)  there  WM 
no  decision.  In  Sketchlet/  v.  Connolb/  (5) 
there  was  but  one  interrogatory,  "Art 
you  the  real  defendant  or  not  1 "  Toio^ 
V.  Cocks  (10)  was  a  case  of  tithes,  as  to 
which  there  is  equitable  jurisdiction— «^ 
Bellv^ood  V.  Weth^.rell  (47).  Cotton,  U-* 
in  Thf  Attorney- General  v.  GitskiU  (i),^' 
plained  his  observations  in  Eade  v.  TflW^* 

(40)  35  Law  J.  Rep.  Chanc.  400 ;  Law  Rep  - 
2  Eq.  547. 

(41)  11  Exch.  Itep.  643 ;  25  Law  J.  Rep.  Kxdi.  - 
94. 

(42)  6  E.  &  B.  462.  ^ 

(43)  14  Com.  B.  Rep.  N.S.  209;  32  Uw^^  ^ 
Rep.  C.P.  160.  _ 

(44)  16  Com.  B.  Rep.  N.S.  157;  33  Law  T  — 
Rep.  C.P.  224.  ^^^ 

(45)  41  Law  J.  Rep.  Q.B.  96;    Law  Rep.  ^ 
Q.B.  239. 

(46)  4  Hurl.  &  C.  33  ;  36  Law  J.  Rep.  KS*  ^ 
42 ;  Law  Rep.  1  Exch.  6. 

(47)  2  You.  &  C.  Exch.  211. 
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(5).     Doe  V.  Francis  (2)  was  not  a  deci- 

sioii  on  interrogatories.     The  New  British 

Mutual  Investment  Company  v.  Peed  (11) 

decided  that  the  defendant  must  answer  as 

to  documents,  but  might  object  to  produce 

them.     The  Attorney-General  v.  Duplessis 

(12)  was  a  clear  case  of  equity  as  to  setting 

up  terms.     The  same  observation  applies 

to   The  Attorney-Oeneral  v.   GaskiU  (4). 

Hunt  V.  Hevntt  (48)  only  gave  inspection 

of  deeds.    Brown  v.  Wales  (14)  was  a  case 

of  landlord  and  tenant,  and  there  was 

collusion.     In  Rumhold  v.  Forteath  (13), 

Hariand  v.  Emerson  (6)  and  Wright  v. 

Vernon  (32)  there  were  outstanding  l^al 

estates  which  prevented  the  plaint^  from 

proceeding  at  law.    Jorhes  v.  Jorhes  (21), 

€hrey  v.  Grey  (25)  and  Stainton  v.  Chad- 

wiek  (49)  were  brought  to  establish  an 

equitable  title. 

There  is  no  instance  of  a  bill  of  discovery 

in  aid  of  an  action  of  ejectment.     In  Mad- 

do€^9  Chancery  Practice^  vol.   i.  p.  276 

(3rd  ed.),  it  is  said,  **  Nor  is  he  (that  is,  the 

heir),  it  seems,  entitled  to  a  discovery  un- 

lesB  there  are  circumstances  standing  in 

the  way  which  the  Ck)urt  would  remove  to 

enable  him  to  assert  his  legal  right.'' 

[The    Lord    Chancellor. — ^That  is  a 

work  of  no  great  authority,  even  as  a  book 

cf  practice.] 

He  cited  the  following  cases  :  — Tanner 

"V.  Morse  (not  reported),  Lady  Shaftesbury 

T.  Arrowsmith  (50),  Jones  v.  Jones  (21) 

and  Crow  v.  TyreU  (20).     See  also  MvMoe 

T.  Smith  (51),  Crouch  v.  Hicken  (52),  Ar- 

miUMge  y.  Wadsworth  (53)  and  Pennington 

V.  .ffeeehy  (23). 

.A^  to  the  other  cases  cited  for  the  ap- 

pelX^Qt,  in  every  one  the  application  failed, 

or  it^  was  not  necessary  to  raise  the  objec- 

UogM^  or  there  was  some  equitable  ground 

iat  "fc-Ae  application,  as  in  Drake  v.  Drake 

n5^,  Bennett  v.  Glossop  (16)  and  Crow  v. 

Tyr^il  (20).    This  is  not  an  equitable  case 
at  all. 

[Thck  Lord  Chancellor. — ^Why  not  as 
much  equitable  as  where  it  is  alleged  that 

0J8)    T  Kxch.  Rep.  236 ;  21  Law  J.  Rep.  Exch. 

C^)  3  Mac.  &  a.  676. 
CW)   4  Ves.  66. 

^M^  ?  ^'  ^^• 

Swv  i-  ^««^  886 ;  6  Law  J.  Hep.  Cbanc.  163. 

W  X  Hadd.  189. 
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the  defendant  has  wrongful  possession  of 
the  plaintiff's  title-deeds)  Is  there  no- 
thing allied  here  which  affects  the  defen- 
dant's  conscience  ?] 

Chester  v,  WorUey  (54)  and  Selhy  v. 
Selhy  (55),  cited  below,  have  no  bearing  on 
the  question. 

As  to  the  books  of  practice,  Van  Hey- 
tbuysen  cites  only  Wright  v.  Plvmptree 
(22)  in  support;  Cole  on  Ejectm^ent  gives 
forms  but  no  interrogatories ;  in  Huhback 
on  Succession,  there  is  nothing  more  than 
a  general  discussion  of  the  right  of  the  heir 
to  proceed  at  law  or  in  equity. 

The  Judicature  Acts  have  made  no 
alteration.  They  refer  only  to  procedure, 
whereas  this  is  a  matter  of  right  founded 
on  public  policy.  Section  25  of  the  Act 
of  1873  does  make  an  alteration  in  legal 
rights,  but  not  as  to  actions  of  ejectment. 
Order  XXXI.  does  not  certainly  give  a 
more  extensive  right  than  previously  ex- 
isted. 

As  to  discovery  of  documents,  the 
plaintiff  must  shew  a  primal  facie  case; 
the  CJourt  has  a  discretion — Bidlock  d: 
Company  v.  Corrie  d'  Company  (56),  The 
Southwark  and  VauxhaU  Water  Company 
V.  Quick  (57),  Lane  v.  Gray  (58),  The 
Egremont  Burial  Board  v.  TJ^e  Egremont 
Iron  Ore  Company  (59)  and  Wheeler  v. 
Le  MarchayU  (60). 

McClymont  was  not  called  upon  to 
reply. 

Cur,  adv.  vuU, 

The  Lord  Chancellor  (Lord  Sel- 
borne). — The  action  in  this  case  (brought 
in  the  Chancei'y  Division  of  the  High 
Court  of  Justice)  is  to  recover  possession 
of  real  estate  in  England,  with  mesne 
profits,  by  a  legal  title.  The  plaintiff  ex- 
hibited interrogatories,  in    the   ordinary 

(64)  17  Com.  B.  Rep.  410;  26  Law  J.  Rep. 
C.P.  117. 
(66)  4  Bro.  C.C.  11. 

(66)  47  Law  J.  Rep.  Q.B.  362 ;  Law  Rep.  3 
Q.B.  D.  366. 

(67)  47  Law  J.  Rep.  Q.B.  268 ;  Law  Rep.  3 
Q.B.  D.  316. 

(68)  43  Law  J.  Rep.  Chanc.  187 ;  Law  Rep.  16 
Eq.  662. 

(69)  49  Law  J.  Rep.  Cbanc.  623  ;  Law  Rep.  14 
Ch.  D.  689. 

(60)  60  Law  J.  Rep.  Chanc.  793 ;  Law  Rep. 
17  Ch.  D.  676. 
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courKe,  to  obtain  discovery  from  the  de- 
fendant of  certain  mattei-s  which,  as  I 
understand  tliem,  are  all  relevant  to  the 
j)liiintiff  *s,  and  not  to  the  defendant's,  ctuK?. 
To  these  inten-ogatories  (with  an  excep- 
tion, which  I  need  not  more  particularly 
mention)  the  defendant  has  in  effect  i-e- 
fuscd  to  give  any  answer,  and  in  that  re- 
fusal he  has  been  upheld  by  the  judgments 
of  Vice-Chancellor  J3acon  and  the  Court 
of  Appciil. 

I  should  be  very  sorry  to  encourage 
api)eHlB  to  your  Loi'dships'  House  from 
interl(x-utoi7  orders  upon  inteiTOgatories, 
raising  no  question  of  principle.  But  this 
a])peal  does  niise  an  impoi-tant  question  of 
pnnciplo. 

The  decision  of  the  Court  of  Appeal,  as 
undei-stood  by  lx)th  parties,  proceeded  w\)Gtl 
the  general  gix}und  that  a  plaintiff  in  eject- 
ment, claiming  by  a  legal  title,  is  entitled 
to  no  discovery,  even  of  matters  relevant 
to  his  (the  plaintiff's)  own  case  from  the 
defendant  in  possession.  It  was  held  (I 
think  con-ectly)  that  the  right  of  dis- 
covery, under  the  present  Rules  of  the 
Supreme  Court,  is  not,  in  principle,  more 
extensive  than  it  formerly  was  in  the 
Court  of  Chancery;  and  the  pltiintiff's 
counsel  was  challenged  to  produce  autho- 
rities in  support  of  the  right  of  a  plaintiff, 
in  an  action  of  ejectment  at  law,  to  file 
and  obtain  an  answer  to  a  bill  of  discovery 
in  etjuity.  This,  as  I  imdei'stand,  he  was 
not  at  that  time  prepaix^d  to  do ;  and  it 
seems  to  have  been  concluded  that  the 
settled  course  of  practice  in  equity  was 
against  the  existence  of  such  a  right,  find 
that  this  piuctice  was  founded  upon  prin- 
ciples which  are,  indeed,  altogether  beyond 
question — mimely,that  a  plaintiff  in  eject- 
ment at  law  must  succeed,  if  at  all,  by  the 
strength  of  his  own  title,  and  that  it  is 
against  public  policy  to  assist  him  in 
searching  into  the  evidences  of  the  de- 
fendant's title.  Reference  was  also  made 
to  a  case  at  law  of  Horton  v.  Bott  (7),  in 
which  a  <iiscovery  of  matters  relevant  only 
to  the  defendant's  title  was,  very  properly, 
refused.  It  does  not,  however,  appear  to 
me  to  follow  from  these  piinciples,  or  from 
the  case  of  Horton  v.  Bolt  (7),  that  a 
plaintiff  in  an  action  of  ejectment,  suing 
upon  a  legal  title,  ought  to  be  denied  that 
discovery  of  matters  within  the  defen- 


dant's knowledge,  and  tending  to  sapport, 
not  the  defendant's  but  the  plaintifTi 
case,  to  which  a  plaintiff  at  law  would  be 
entitled  in  any  other  kind  of  action. 

In  the  ai'gument  before  your  Lordshipi 
the  ap|)ollant's  counsel  produced  a  series 
of  authorities  which,  if  they  had  been 
cited  in  the  Court  of  Appeal,  mighty  not 
improbably,  have  satisfied  that  Conit  (u 
I  believe  they  have  satisfied  all  your  Lord- 
ships) that  bills  of  discovery  in  aid  of  Uie 
title  of  plaintiffs  at  law  in  actions  of  eject- 
ment were  neither  unknown  to  the  Court 
of  Chancery  nor  excluded  by  any  rule  or 
pnu'tice  of  that  Court;  on  the  oontniy, 
that  they  were  dealt  with  in  the  ame 
manner  and  on  the  same  prindples  ai 
simiLir  bills  in  other  cartes. 

If  there  had  been  such  a  course  of  prM- 
tice  }is  that  supposed  it  must  have  been 
familiar  to  the  leading  writers  on  the  Uw 
of  discoveiy.  Sir  James  Wigram  and  Mr. 
Hare.  There  is,  however,  no  trace  of  it 
in  the  learned  treatises  of  either  of  tbon 
authoi*s.  What  they  say  is  incoDastont 
with  it. 

Mr.  Hare's  work  was  published  in  1836, 
l>efore  that  of  Sir  James  Wigram,  by  whom 
it  is  much  c*ommendeil.  He  says  (p.  198)  .^^ 
'^  That  which  has  been  said  of  the  actiao 
of  ejectment " — (quoting  Lord  Mansfield's 
words  in  Roe  v.  Harvey  (61),  "the plaintiff 
cannot  recover  l)ut  upon  the  strengtii  d 
his  own  title,"  »kc.) — "  seems  not  less  ip- 
plicable  to  eveiy  suit  seeking  to  chaDge 
the  right  and  the  possession  of  property. 
*^A  case  has  been  put  of  an  ejectment 
brought  against  a  ^mi-ty  in  possession,  vho 
cannot  by  filing  a  bill  against  the  plaintiff 
in  the  action  compel  a  discovery  of  lu^ 
title-deeds  by    merely*^   (I    may  oheerte 
that  in  Hare's  book  the  word  ''merely' 
is  in  italics)  *' alleging  that  they  woolJ- 
shew  that  he  had  no  title.     The  defimdan^ 
is  left  to  sustain  his  case  or  defend  hi^ 
possession  as  he  may.     The  pnrpoeei  o^ 
justice  are  accompli^ ed  in  affording  tc^ 
the  plaintiff  all  the  evidence  that  tend^ 
to  establish  affirmatively  the  &cts  upof- 
which  he  insists." 

Sir  James  Wigram  (2nd  ed.,  1840,  p.  U> 
lays  down  what  ho  calls  "  the  two  cardinal 
lodes  of  the  law  of  discoveiy,"  as  follows  >-^ 

(61)  4  Burr.  2484,  2487. 
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*'  Funt^  the  right,  as  a  general  proposition, 
of  every  plamtiff  to  a  discovery  of  the 
evidences  which  relate  to  his  case;  and 
secondly,  the  privil^e  of  every  defendant 
to  withhold  a  discovery  of  the  evidences 
whieh  exclusively  relate  to  his  own."  In 
the  several  ''propositions"  founded  on 
these  two  cardLnal  rules,  which  he  pro- 
ceeds to  formulate,  and  to  the  elucidation 
of  which  the  rest  of  his  treatise  is  devoted, 
his  language  is  equally  large,  and  the  ex- 
ceptions from  and  qualifications  of  those 
rmes  and  propositions,  which  he  examines 
in  detail  at  pages  79  to  120,  do  not  touch 
the  present  question.  He  states  expressly 
(p.  122)  that  the  expression  *'  every  plain- 
tifT"  is  meant  by  him  to  include  a  plaintiff 
at  law  who  files  a  bill  for  discovery  only 
in  equity,  as  well  as  a  plaintiff  in  equity 
who  seeks  relief. 

Bzamples  of  bills  for  discovery  only,  in 

aid   of  actions  of  ejectment  brought  in 

Gonrts  of    law,  are  found    in   Crow  v. 

TyreU   (20),   WrigJU   v.    Plumptree   (22), 

Pennington  v.  Beechy  (23),  Drake  v.  Brake 

Q5),  Bennett  v.  Gloasop  (16)  and  Broum  v. 

Wales  (14) — cases  which  came  (all  but  one 

of  them,  on  demurrer  or  plea)  before  Sir 

John  Leach,  Sir  James  Wigram,  and  Sir 

John  Wickens.     In  four  of  those  cases 

the  demurrer  or  plea  was  overruled,  and 

it  was  held  that  discovery  must  be  given ; 

in  mother  a  plea  of  purchaser  for  valuable 

coniideration  without  notice  (as  to  which 

aee  Wigram's  Discovery ,  2nd  ed.,  pp.  81 

ttd  82)  was  allowed.     The  sixth  came  be- 

fore  the  Court,  afler  a  full  answer,  upon 

*  motion   for  the  production  of   deeds, 

^cb  was  refused  because  the  deeds  ap- 

/*a»red  by  the  pleadings  to  be  evidence  of 

^    defendant^  title   only,  and    for  no 

^'theET  reason.     In  none  of  those  cases  was 

*™"^  the  least  trace  of  any  objection,  in 

iTOiciplo,  to  such  a  bill  of  discovery.     In 

^    W  ihem— Drake  v.  Drake  (15)— Sir 

••naeg  "VVigram  said  : — "  This  is  a  mere  bill 

of  aiaooyery  in  aid  of  an  ejectment  .... 

^   allegation"  (of  the  plea),  " if  true,  is 

™\  '^t  law  a  bar  to  the  action ;  and  if  the 

P"*^tiff  is  entitled  to  the  relief  he  seeks  at 

law-,  Ijg  |g  prima  facie  entitled  to  discovery 

•"•     If  the  plaintiff  is  entitled  to  recover 

^  *a^,  his  right  to  discovery  is  prima 

/*^  incident  to  his  right  to  the  relief; 

vA  the  defendant  can  no  more  refuse  to 
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give  discovery  in  such  a  case  than  he 
could  refuse  to  answer  a  bill  for  relief  in 
this  Court,  where  the  right  to  the  relief 
in  equity  could  not  be  controverted." 
Butterworth  v.  Bailey  (19)  is  another  case 
of  a  bill  of  discovery  only,  in  aid  of  an 
ejectment  at  law,  which  came  before  Lord 
Eldon,  after  a  full  answer,  upon  a  motion 
to  amend  by  adding  a  prayer  for  relief ; 
which  motion  was  refused,  but  upon 
grounds  not  implying  any  doubt  that  the 
bill,  as  it  stood,  was  proper  according  to 
the  course  of  the  Court. 

In  HyUon  v.  Morgan  (18)  the  bill  was 
not  for  discovery  only,  but  also  prayed 
that  the  defendant  to  the  action  of  eject- 
ment might  be  restrained  from  setting  up 
outstanding  terms.  Lord  Eldon  refused 
an  interlocutory  motion  for  an  injunction, 
saying,  "  There  are  two  ways  of  proceed- 
ing. You  may  get  a  discoveiy  in  aid  of 
an  ejectment ;  but  if  you  will  have  equit- 
able relief  to  aid  the  trial  of  your  title  at 
law  you  must  have  that  relief  upon  a 
decretal  order  prior  to  the  trial  at  law." 
Jones  V.  Jones  (21)  was  a  case  in  which 
the  plaintiff,  stating  in  his  bill  a  legal 
title  to  land,  on  which  he  was  about  to 
proceed  at  law,  asked  relief,  to  which  a 
demurrer  was  allowed.  Sir  William  Grant 
said : — "  If  this  had  been  a  bill  merely  for 
discovery,  there  are  several  parts  of  it  to 
which  an  answer  must  undoubtedly  have 
been  given." 

It  was  admitted  by  the  learned  counsel 
for  the  respondent  that  discovery  in  aid  of 
an  ejectment  at  law  might  always  be 
obtained  by  a  bill  praying  relief,  even  if 
the  relief  were  only  to  prevent  the  setting 
up  of  outstanding  terms.  It  is  unnecessary 
to  consider  whether  the  present  action,  in 
a  Court  which  can  give  both  discovery  and 
relief,  may  not  (for  this  purpose)  be  equiva- 
lent to  a  bill  praying  relief ;  because  the 
right  to  discovery  really  rested  upon  the 
same  principles,  whether  relief  was  prayed 
or  not,  and  whether  there  Was  or  was 
not  any  special  equity  beyond  that  which 
was,  in  all  cases  alike,  the  foundation  of 
the  right  to  discovery.  Upon  this  point 
Sir  James  Wigram's  authority  may  again 
be  referred  to.  He  states  (pages  5  and  6) 
that  the  distinction  between  bills  of  dis- 
covery and  bills  for  relief,  "  so  far  as  prin- 
ciple is  concerned^  has  no  real  existence. 
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....  The  right  of  discovery  is  in  both 
cases  founded  upon  one  and  the  same  prin  • 
ciple."  (See  also  i)age  122  in  the  same 
work). 

I  am,  thei'efore,  of  opinion  that  the 
general  ground  on  which  the  judgment 
appealed  from  appears  to  have  proceeded 
cannot  be  maintained  ;  and  that  unless  the 
whole  matters  enquii'ed  into  by  the  interro- 
gatories which  the  defendant  has  not 
answered  are  irrelevant  to  "  the  plaintiff's 
case  about  to  come  on  for  trial,"  in  the 
words  of  Sir  J:imes  Wigram's  second 
"  Proposition  "  ( Wiyram*8  Discovery y  page 
15),  the  defendant  must  make  some  suffi- 
cient answer  to  those  matters. 

The  plaintiff  claims  by  conveyance  fn)m 
alleged  co-heiresses  of  Ann  Duncan,  w^ho 
died  in  1867,  being  at  the  time  of  her 
death  entitled  to  and  seised  of  the  land 
sought  to  be  recovered  in  the  action,  as  the 
defendant  admits.  The  plaintiff  will  have 
to  prove  at  the  trial  that  the  persons 
through  whom  he  claims  were  in  fact  the 
heirs  of  Ann  Dun  am.  In  aid  of  that  jmrt 
of  his  case,  he  hius  addressed  to  the  defen- 
dant, by  his  20th  and  21st  inteiTOgatories, 
a  series  of  questions  which  are  certtiinly 
not  irrelevant.  The  defendant,  by  his 
answer,  has  claime<l  privilege  for  any 
information  which  he  may  jx)sse.ss  on  tlie 
subject  of  those  questions  ;  but  he  has  not, 
to  my  mind,  answered  with  the  particu- 
larity and  distinctness  necessary  to  reduce 
the  discovery  which  he  so  declines  to  give 
to  matters  clearly  within  the  privilege 
which  he  claims. 

If  the  plaintiff  succeeds  iu  establishing 
the  fact  of  heirship,  it  will  also  bo  neces- 
sary for  him  at  the  trial  to  repel  the 
defence  of  the  Statute  of  Limitations,  the 
action  having  been  brought  more  than 
twelve  years  after  Ann  Duncan's  death. 
Most  of  the  s])ocial  avermenta  in  the 
statement  of  claim,  and  the  interrogatories 
founded  on  them,  have  for  their  object  to 
repel  that  defence ;  and  if  they  are  proved 
in  fact  (the  heirship  being  also  proved),  the 
question  will  have  to  be  determined  at  the 
trial,  whether  they  are  sufficient  for  that 
purpose  in  law.  Unless  their  insufficiency 
is  so  manifest  as  to  make  it  certain  that 
they  raise  no  question  proper  for  deter- 
mination at  the  triid  (whateA'cr  the  fiicts 
may  then  turn  out  to  be),  the  plaintiff 


ought  to  be  at  liberty  to  prove  this  part  of 
his  case  by  all  proper  means,  disoovoj 
included. 

The  case  so  set  up  by  the  plaintiff 
amounts  in  substance  to  this,  that  the 
possession  which  the  defendant  has  had  of 
Ann  Duncan's  estate,  from  the  time  of  her 
death,  was  obtained,  and  retained,  bj 
means  of  the  assumption  by  him  of  a 
fiduciary  character  towards  her  heLra,  v^ 
ever  they  might  be,  and  that  he  has  fiEom 
time  to  time  made  admissions  to  that 
effect,  acknowledging  himself  to  be  aooount- 
able  on  that  footing,  sometimes  by  writang 
under  his  hand,  and  sometimes  on  oath, 
including  two  letters  addressed  by  him  to 
the  plaintiff  himself,  though  bcfoit)  the 
plaintiff  had  any  title. 

The  plaintiff,  as  I  understand  hi&  pleacU 
ing,   claims  the   benefit  of  the  fidocuiy 
relation  so  allied  to  have  been  andertakm 
by  tlie  defendant;  and  he  will  doubtleai 
at  the  trial  insist  that  when  he  oommeoioed 
this  action  he  was  entitled  to,  and  did, 
affirm   and  ratify,  and   that    the   defisn- 
dant  was   estopped  from    denying   that 
fiduciary  relation.     I  express  no  opinion 
on    the   question    whether    this  case^  if 
established,  will  be  sufficient  in  law  to 
repel  the  defence  of  the  Statute  of  Limita- 
tions;  but  I   think  it  raisee  a  qnestioD 
proper  to  be  determined  at  the  trial  upon 
such  facts  as  the  plaintiff  may  then  be  aUe 
to  prove,  and  not  proper  to  be  prejudged 
by  an  interlocutory  order  upon  intenogi^ 
tories  at  this  stage  of  the  action.     The 
defendant,    therefore,    must    answer  the 
inteiTOgatories  relevant  to  that  portion  of 
the  plaintiff's  ciuie.      It  is  no  soffident 
obj  lection  that  the  plaintiff  may  have,  and 
to  some  extent  (on  his  own  shewing)  haii 
other  means  of  proving  the  facts  enquired 
after.      Admissions  of  the  fietctB  by  the 
defendant  might  simplify  the  proof  and 
materially  diminish  the  expense  of  trial 
Of  the  interrogatories  in  detail  (of  which  I 
cannot  approve  the  length)  no  more  need 
now  be  said  than  that  I  think  they  oo^ 
geneiully  to   be  answered  in  substance, 
subject  to  any  privilege  against  particoltf 
discovery   which   the  defendant  may  h^ 
entitled  to  claim. 

A  subordinate  question  arose  upon  a 
summons  for  the  pixxluction  of  certain 
documents,  admitted  by  the  defendant^ 
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affidavit  of  documents  filed  on  the  4th  of 
November,  1881,  to  be  in  his  possession  or 
power,  as  to  some  of  which  he  appears  to 
have  intended  to  claim  privilege,  under  the 
doctrine  of  Clagett  v.  Phillips  (62),  Pearce 
V.  Pearce  (63)  and  other  well  known 
authorities ;  while  as  to  others  he  probably 
intended  to  object  to  their  production  as 
not  being  relevant  or  material  to  any 
question  to  be  determined  at  the  trial, 
though  (if  the  plaintiff  should  succeed  at 
the  trial)  they  may  then  become  relevant 
to  the  consequential  account.  On  compar- 
ing the  third  paragraph  of  the  affidavit,  in 
which  protection  is  claimed  for  those  docu- 
ments, with  the  body  of  the  second  part  of 
the  first  Bchedule  in  which  they  a«  de- 
senbed,  the  description  does  not  appear  to 
me  to  agree,  as  it  ought  to  do,  with  the 
claim  of  privilege.  But  I  think  that  the 
respondent  ought  to  be  permitted  to 
remove  this  difficulty  which  now  stands  in 
his  way  by  a  fiuther  and  better  affidavit, 
if  he  is  able  to  do  so,  which,  as  to  some  at 
least  of  the  documents  described  in  the 
latter  portion  of  the  schedule,  appears  to 
be  eztiemely  doubtful. 

What  I  propose  to  your  Lordships  is  to 
reverse  the  orders  appealed  from,  and  to 
remit  this  case  to  the  Court  below,  with  a 
declaration  that  the  respondent  ought  to 
put  in  a  further  and  better  answer  to  the 
appellant's  interrogatories,  and  also  to  file 
a  nirther  and  better  affidavit  as  to  all  the 
docmnents  which  he  objects  to  produce. 
Tlie  respondent  ought,  I  think,  to  pay  the 
costs  here,  and  the  costs  of  the  summonses 
in  both  the  Courts  below,  whatever  may 
be  ihe  result  of  the  action. 

Lord  Watson. — At  the  conclusion  of 
the  arguments  in  this  case,  I  was  of  opinion, 
with  all  your  Lordships,  that  the  cases 
cited  at  the  bar  for  the  appellant  completely 
dunplaoed  the  reasons  assigned  for  their 
judgment  by  the  Court  of  Appeal. 

The  case  has  been  so  fully  considered  in 
the  judgments  of  your  Lordships,  which 
I  have  had  the  advantage  of  perusing,  that 
I  shall  content  myself  with  saying  that 
the  judgment  proposed  by  the  Lord  Chan- 

(«2)  2  You.  Sc  C.C.C.  82. 
(68)  1    De  Gex  &  S.   12;  16  Law  J.   Rep. 
Chanc  153. 
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cellor  appears  to  me  to  be  just  in  principle 
and  in  strict  accordance  with  the  settled 
practice  of  the  equity  Courts. 

Lord  Bramwell. — I  agree  in  the  con- 
clusiou  that  has  been  arrived  at  by  those 
who  have  preceded  me,  and  in  theii*  reasons. 
But  the  respect  which  is  due  and  should 
be  shewn  to  learned  Judges  and  others  ap- 
pointed to  administer  the  law,  makes  me 
think  it  desirable  to  shew  that  I  have 
formed  an  opinion  for  myself.  And  I  wish 
also  to  call  attention  to  the  principle  which 
ought  to  govern  this  case,  and  which,  ex- 
cept by  Lord  Justice  Brett,  seems  to  have 
been  lost  sight  of.  And,  strange  to  say,  it 
was  supposed  that  Ilorton  v.  Bolt  (7)  was 
an  authority  for  the  decision  now  under 
consideration,  and  the  opinion  there  ex- 
pressed was  quoted  with  approval  as  jasti- 
fying  that  decision.  There  could  not  be  a 
greater  mistake. 

As  a  genei'al  rule  a  party  to  a  suit  in 
the  Superior  Courts  has,  to  support  his 
own  case,  a  right  to  discovery  from  his 
opponent.  This  must  bo  because  the  law 
supposes  that  the  ends  of  justice  will  be 
furthered  thei^by.  But  it  is  said  that  the 
case  of  a  plaintiff  seeking  to  recover  land 
is  an  exception  to  this  rule.  I  cannot 
agree.  Such  an  exception  can  only  exist 
because  justice  in  such  suits  would  not  1x3 
furthered  by  such  discovery,  or  because  it 
is  not  desirable  it  should  be.  It  seems  to 
me  impossible  to  say  the  former.  The 
truth  will  be  got  at  by  the  same  means  in 
suits  to  recover  land  as  in  other  suits. 
We  are  driven  therefore  to  the  only  other 
reason,  namely,  that  in  such  suits  it  is  not 
desirable  that  justice  should  be  furthered 
thereby,  which  is  impossible.  Why  should 
it  noti  Why  not  by  all  the  means  by 
which  it  is  furthered  in  other  suits  1  It 
was  said  by  my  brother  Brett  that  public 
policy  is  opposed  to  it.  Why  1  It  is  said 
that  the  plaintiff  in  such  a  suit  recovers  on 
the  strength  of  his  own  title.  Supjx)sing 
that  was  true  in  such  suits,  and  in  them 
only,  why  should  he  not  be  at  liberty,  in 
order  to  shew  its  truth,  to  use  the  proce- 
dure, as  in  all  other  suits,  to  prove  facts  1 
But  the  truth  is,  a  plaintiff  always,  if  he 
recovers,  does  so  on  the  sti-ength  of  his 
own  title.  If  the  action  is  for  the  deten- 
tion of  a  chattel,  the  plaintiff  must  shew 
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a  title  to  it.  If  on  a  bill  of  exchange,  he 
mast  shew  the  defendant  is  a  party,  and 
so  on.  I  see  no  reason  in  principle  for 
the  defendant's  contention. 

As  to  the  autliorities,  they  are  to  my 
mind  clear  for  the  plaintiff.  After  their 
examination  by  the  noble  and  learned 
Lord  on  the  Woolsack,  I  will  not  trouble 
your  Lordships  with  any  remarks. 

I  am  of  opinion  that  this  appeal  should 
be  allowed. 

Lord  Fitzgerald. — I  also  have  arrived 
at  the  conclusion  that  the  order  of  the 
Court  of  Appeal  cannot  be  sustained,  in- 
asmuch as  the  rule  on  which  it  was  sup- 
posed to  rest  does  not  exist.  There  is  no 
piinciple  properly  applicable  in  support  of 
that  order,  and  it  seems  to  me  that  it  does 
not  recommend  itself  to  our  notions  of 
justice.  Thew  can  be  no  doubt  what  the 
Court  of  Appeal  intended  to  decide,  as 
the  reported  language  of  the  Lords  Jus- 
tices is  so  plain  and  clear.  Lord  Justice 
Brett  is  reported  to  have  said :  "  Therefore 
this  action  seems  to  me  to  be  clearly  an 
action  brought  to  recover  possession  of 
land,  and  the  right  to  i*ecover  is  rested 
upon  the  legal  title  of  the  plaintiff.  The 
question  then  Ls,  whether,  in  such  an 
action  as  that,  tlio  plaintiff  can  interi'ogate 
the  defendant  upon  the.  matters  affecting 
the  plaintiffs  title — or,  I  will  put  it  Jis  high 
as  this,  whether  he  aui  interrogate  the 
defendant  at  all." 

The  Lord  Justice  then  proceeds  to  dis- 
cuss that  question,  and,  after  some  obser- 
vations on  the  rule  that  a  plaintiff  in 
such  an  action  must  succeed,  if  at  all,  on 
the  sti-ength  of  his  own  title,  he  says  that 
the  plaintiff  "  mu«t  shew  that  he  himself 
has  the  legal  title,  or  a  superior  title  to 
that  of  the  person  who  is  in  possession, 
and  he  must  sliew  it  entirely  by  his  own 
means,  and  until  he  has  sliewn  that  prima 
facifi  case,  the  defendant  is  not  called  upon 
to  answer  anything  or  to  disclose  any- 
thing ; "  and  he  adds  fui-tlier  on,  as  a  con- 
clusion, "  therefore,  neither  Ijefore  the 
Common  Law  Procedure  Act,  nor  after- 
wards, was  it  possible  for  either  of  the 
Courts  properly  to  allow  a  plaintiff  in 
ejectment  to  interrogate  a  defendant  for 
the  purpose  of  supporting  the  plaintiff's 
claim." 


The  Master  of  the  Rolls  pate  it  ts 
forcibly  and  as  clearly.  After  AnqniriTig 
whether  there  was  any  case  in  whidi  a 
Court  of  equity  had  enforced  diaooToy 
under  such  circumstances,  he  obaeirTei: 
'*  There  is  no  such  case,  and  the  reason  is 
obvious — that  it  would  be  against  public 
policy."  And  further  on,  he  adds :  "The 
object  of  it  all  was  simply  to  make  a  man 
recover  in  an  action  of  ejectment  by  the 
strength  of  his  own  title  alone,  and  I 
think  there  was  a  good  reason  for  it ;  bat, 
reason  or  no  reason,  the  course  of  practiee 
in  these  actions  is  conclusive  as  to  the  nast- 
existence  of  the  right  to  file  a  bill  &r 
discovery  by  defendants  in  actiona  of 
ejectment ;  and  we  do  find  special  exoep- 
tions  in  actions  for  the  recovery  of  laud 
where  the  landlord's  title  is  admitted,  but 
w^e  find  no  such  case  where  the  person 
claiming  adversely  to  the  plaintiff  has 
been  admitted  to  do  that." 

Mr.  Horton  Smith,  in  his  aigoment 
for  the  defendant,  took  very  high  ground 
indeed,  when  he  urged  that  "  The  plain- 
tiff can  have  no  answer.  This  is  a  point 
of  high  public  policy." 

It  did  occur  to  me  on  the  opening  that 
the  discussion  ought  to  be  a  very  short 
one ;  but  the  case  has  been  debated  at  great 
length,  as  involving  a  principle  applicable 
to  all  actions  of  ejectment  on  a  legal  title 
when  the  plaintiffs  title  is  controverted. 

A  great  number  of  cases  were  cited  and 
commented  on,  and  we  were  referred  to 
several  text-books  of  considerable  autho- 
rity. The  industry  of  Mr.  McGlymoat 
discovered  and  brought  under  our  notiee 
several  cases  in  point  j  and  I  entirely  agree 
with  the  noble  and  learned  Earl  on  the 
Woolsack,  as  the  I'esult  of  the  examination 
of  the  authorities,  that  there  exista  no 
rule  or  practice  in  equity  which  forbade 
the  enforcement  of  discovery  in  aid  of  an 
action  of  ejectment  founded  on  a  1^1 
title ;  and  that,  on  the  contrary,  bills  of 
discover}'  in  such  cases  were  entertained, 
and  discovery  enforced,  as  in  other  cases. 

Having  arrived  at  that  conclusion,  the 
appeal  must  Ije  allowed,  and  the  defendant 
must  answer.  If  the  interrogatories  hate 
not  been  put  bonajide,  or  are  oppreKit«» 
or  irrelevant,  or  scandalous,  or  are  subject 
to  any  other  valid  objection,  it  will  lie  <A 
the  defendant  to  apply  to  strike  them  oat| 
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or  he  may  refuse  to  answer  some  of  them 
on  special  grounds,  or  he  may  seek  to 
postpone  some  portions  of  the  discovery 
until  the  plaintiff  has  established  heir- 
ship. 

I  may  be  permitted  to  observe  that 
your  Lordships'  decision  does  not  in  the 
leest  trench  on  the  rule  or  maxim  so  much 
relied  on  in  the  Court  below — that  a  plain- 
tiff in  ejectment  must  succeed,  if  at  all, 
on  the  strength  of  his  own  title,  and  not 
on  the  weakness  of  the  title  of  the  defen- 
dant in  possession,  or,  in  other  words,  that 
the  plaintiff  must  prove  his  title  before  the 
defendant  can  be  called  on  to  enter  on  his 
defence.  Possession  is  enough  for  him 
until  the  plaintiff  has  shewn  a  right  to 
take  that  possession  from  him.  '^  Melior 
€$t  conditio  possidentis  "  is  not  confined  to 
land,  though  more  frequently  applied  to 
the  actual  and  visible  possession  of  land 
than  to  chattels,  for  the  possession  of  land 
has  ever  been  regarded  by  the  law  with 
some  degree  of  favour  as  prima  fade 
evidence  of  ownership  in  foe.  Li  The 
King  v.  The  Bishop  of  Worcester  (64)  it 
is  said,  "  When  you  will  recover  anything 
from  me  it  is  not  enough  for  you  to  destroy 
my  title ;  you  must  prove  your  own  betta: 
than  mine ;  for  it  is  not  rational  to  con- 
clude you  have  no  right  to  this  and  there- 
fore I  have,  for,  without  a  better  right, 
'  mdior  est  conditio  jMssidentis  *  regularly." 

The  plaintiff  does  not  contest  this 
maxim,  or  seek  to  escape  from  it.  He 
admits  that  he  must  prove  his  title,  and 
can  only  proceed  on  a  proved  title.  He 
claims  to  be  permitted  to  prove  that  title. 
He  seeks  to  do  so  now  by  the  examination 
of  the  defendant  as  to  his  (the  plaintiff's) 
title,  just  as  he  would  be  entitled  to  call 
the  defendant  as  a  witness  on  the  trial  and 
examine  him  as  to  the  pedigree  on  which 
the  plaintiff  relies,  or  any  other  step  in 
his  title  on  which  the  defendant  may  be  a 
oompetont  witness. 

The  contention  of  the  defendant,  on  the 
other  hand,  seems  to  be  inconsistent.  He 
says  the  plaintiff  must  prove  his  title,  but 
**  he  is  not  permitted  to  interrogate  me 
now  to  it,  even  though  I  may  be  the 
plaintiff's  only  witness."  There  is  no- 
thing  in  the  maxim,  and  there  is  nothing 

(64)  Vaugban,  58. 
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in  public  policy  or  in  the  policy  of  the 
law,  which  deprives  the  plaintiff  of  the 
ordinary  right  of  proving  his  own  title  by 
the  lips  of  the  defendant. 

There  was  another  question  discussed  in 
the  case,  on  which  I  desire  to  guard  my- 
self— namely,  whether,  under  the  Judica- 
ture Act  and  Rules,  the  right  of  discovery 
is  or  is  not  more  extensive  than  it  formerly 
was  in  OouiIb  of  equity.  It  was  put 
thus:  the  Judicature  Act  is  an  Act  to 
regulate  procedure,  and  not  to  affect 
established  I'ight;  and  that  if  there  was 
no  right  to  discovery  before  the  passing  of 
the  Judicature  Act,  there  is  no  right  to 
interrogate  now.  On  these  propositions  I 
refrain  from  expressing  any  opinion,  save 
that  they  are  stated  too  largely,  for  there 
can  be  no  doubt  that  the  Judicature  Act 
in  carrying  into  effect  the  object  stated  in 
its  preamble,  '^  the  better  administration  of 
justice,"  does  interfere  with  and  alter 
nght.  If  the  expressions  used  be  limited 
to  "  discovery  "  and  to  "  administering 
interrogatories,"  the  rules  clearly  do  make 
an  alteration  as  to  what  has  been  called 
"  right " ;  for  example,  a  Court  of  equity 
in  the  exercise  of  its  auxiliary  jurisdiction 
did  not  lend  its  aid  to  enforce  discovery, 
where  the  action  was  in  respect  of  a  mere 
tortf  or  to  recover  a  penalty  or  enforce  a 
forfeiture ;  but  I  should  think  that  a  plain- 
tiff may  now  in  an  action  properly  con- 
stituted for  any  of  those  purposes  exhibit 
interrogatories  and  enforce  discovery. 

It  seems  to  me  also  not  to  be  very  clear 
that  an  increased  power  to  exhibit  inter- 
rogatories to  the  defendant  and  enforce 
discovery  as  to  plaintiff's  title,  or  vice  versa, 
is  an  interference  with  the  right  of  the 
party  interrogated,  or  is  more  than  altera- 
tion of  procedure.  Since  the  passing  of 
the  Evidence  Amendment  Acts,  making 
all  parties  competent  witnesses,  it  is  diffi- 
cult to  see  that  there  can  be  a  "  right  "  in 
any  litigant  to  refuse  to  answer  proper 
interrogatories  where  he  is  liable  to  be 
called  as  a  witness  and  examined  viva  voce 
to  the  same  matters. 

The  Judicature  Act  and  Order  XXXI. 
seem  to  confer  on  the  litigant  in  every 
action  the  right  to  exhibit  interrogatories 
to  his  opponent,  subject  to  the  protection 
given  by  the  exercise  of  judicial  discretion 
and   by  the  succeeding  rules  of    Order 
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XXXI. ;  and  probably  the  intention  was 
to  give  the  litigant  in  all  cases  a  i-ight  to 
interrogate  his  adversaiy  as  to  every 
I'elevant  matter  on  which  he  could  ex- 
amine him,  if  he  thought  fit  to  call  him  as 
his  witness  on  the  trial  of  the  cause. 

Orders  ai^ptal^l  from  reversed  ;  case 
remitted  to  the  Court  helow^  with  a 
declaration  tluit  the  respondent 
otuf?U  to  ptU  in  a  further  and 
bett*ir  ansioer  to  the  appellants  in- 
terrogatories;  and  also  to  file  a 
further  and  better  affidavit  as  to 
all  the  docnvients  which  lie  objects 
to  produce.  Respondent  to  pay  the 
costs  of  this  appeal  and  the  costs 
of  the  summonses  in  both  tJie  Courts 
below. 


Solicitors— J.  Balfour  Allan,  for  appellant : 
Rookc  &  Sous,  agents  for  Earlc,  Sons  k  Co., 
Manchester,  for  respondent. 


[m  THE  COUKT  OF  APPEAL.] 

Jessel,  M.R. 

Baggallat,  L.J.  I  r         « .  ^^ 

T  „  T  T        I  In  re  gadd. 

LiNDLEY,  L.J. 

1883. 
March  6. 


EASTWOOD  V.  CLARKE. 


Practice  —  Administration  Action  — 
Trustee — Discretionary  Powers — Appoint- 
ment  of  New  Trustee  after  Decree, 

It  is  now  the  settled  practice  of  the  Court 
not  to  interfere^  eveii  after  am.  administra- 
tion decree,  wiUi  trustees  in  the  bona  fide 
exercise  of  their  discretionary  powers  ;  but 
the  Court  must  be  satisfied  tha4  the  power 
is  being  properly  exercised, 

A  power  to  appoint  new  trustees  is  a  dis- 
cretionary ]>ower.  The  right  to  appoint  is 
vested  in  the  donee  of  the  j^ower,  and  the 
Court  sanctioThs  tJhe  appointment  if  satis- 
fied thai  the  nominee  is  a  fii  a/nd  proper 
person ;  but  if  the  Cofirt  disapproves  of 
the  nominee,  then  the  donee  of  the  power 
must  nominate  another  person. 

This  was  an  appeal  from  a  decision  of 
Bacon,  V.C, 


The  action  was  to  administer  the  ml 
and  personal  estate  of  G.  T.  Gkuld,  deoeMsd, 
and  to  carry  into  execution  the  tnutB  of 
his  will. 

The  testator  died  in  1870,  and  by  Ini 
will  appointed  his  wife  Mary  Gadd  and 
the  defendant  trustees  of  hiB  will,  and 
declared  that  on  the  death,  refusal  or  in. 
capacity  to  act  of  any  trustee,  the  sur- 
viving or  acting  trustee  might  appoint  i 
new  trustee. 

Mary  Gadd  died  in  January,  1882,  ind 
the  action  was  commenced  in  June,  1881, 
by  the  residuary  legatee,  an  in£uit,  by  her 
father  as  next  friend. 

The  usual  administration  decree  was 
made  on  the  1st  of  July,  and  directed  that 
a  new  trustee  should  be  appointed  in  Hib 
place  of  Mary  Gadd. 

On  the  28th  of  November,  the  plaintiff 
took  out  a  summons  for  the  appomtment 
of  a  new  trustee,  and  nominated  a  Mr.  S. 
Eastwood.  The  defendant  then  took  out 
a  similar  summons  and  nominated  a  Mr. 
W.  Whiteley. 

It  was  not  alleged  that  either  Mr. 
Whiteley  or  Eastwood  was  not  a  fit  and 
proper  person  to  be  trustee. 

The  y  ice-Chancellor,  in  accordance  with 
the  practice  in  his  chambers,  appointed  the 
nominee  of  the  plaintiff. 

The  defendant  appealed. 

Millar,  Q,C,,  and  P.  B,  Abraham,  fcr 
the  appellant. — The  Court  will  not  intw- 
fere  with  a  trustee  in  the  proper  eierciw 
of  the  discretionary  powers  given  bio 
by  the  testator — In  re  Tempest  (1)  t^ 
Tempest  v.  Camoys  (2).  A  power  to 
appoint  new  trustees  is  a  discretionuT 
power. 

SThey  were  stopped.] 
lemming,  Q,C.,  and  Oeorge  WUUamK^h 
for    the    respondent. — After    decree  the 
trustee  nominates,  but  the  Court  appoint 
new  trustees. 

[Jessel,  M.R No.     The  Court  doee 

not  interfere  with  the  discretion  vested  iS^ 
the  donee  of  the  power  ;  it  only  takee  ctf^ 
that  the  discretion  is  properly  exerdwd* 

(1)  35  Law  J.  Rep.  Chanc.  632 ;  Law  Bep.  ^ 
Chanc.  485. 

(2)  51  Law  J.  Rep.  Chanc.  785;  Law  W 
21  Ch.  D.  571. 
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The  donee  nominates  and  the  Court  sanc- 
tions the  appointment.] 

The  decree  directs  tnat  a  new  trustee 
be  appointed,  and  under  the  old  practice 
there  would  have  been  a  reference  to  the 
Master,  and  the  Master  would  have  ap- 
pointed, and  the  appointment  could  not 
have  been  questioned  on  appeal — Middle^ 
ton  V.  Reay  (3). 

[Jessel,  M.R. — That  case  turned  upon 
the  particular  words  of  the  reference,  and 
has  nothing  to  do  with  this  point.  What- 
ever the  old  practice  may  have  been,  it  is 
now  the  settled  practice  that  after  decree 
the  donee  of  the  power  nominates  the  new 
trustee  and  the  Court  sanctions  the  ap- 
pointment; but  if  it  disapproves  of  the 
nominee,  then  the  donee  has  to  nominate 
some  one  else.] 

We  object  to  this  gentleman  because  he 
is  the  nephew  of  the  defendant  and  lives  at 
Sheffield,  which  is  fifty  miles  from  Hali&uc, 
where  the  testator's  estate  is  situated. 

[Jessel,  M.R. — That  is  not  a  sufficient 
objection.  Have  you  any  other  personal 
objection  to  him  1] 

No,  we  withdraw  all  objections. 

Jessel,  M.R. — ^Then  the  order  will  be 
— ^Discharge  the  order  of  the  Court  belowj 
and  appoint  Mr.  Whiteley  to  be  the  new 
trustee.  Costs  of  the  appeal  to  be  costs  in 
tbe  action. 

Bagoallay,  L.J.,  and  Lindlet,  L.J., 
cmourred. 

SoHciton— F.  J.  Mann,  agents  for  J.  Walxhaw, 
Halifax,  for  appellant ;  Williamson,  Hill  k 
Co.,  agents  for  Walter  Storey,  Halifax,  for 
rcspomlent. 
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In  re  birt. 

BIRT  V.  BURT. 


^3)  7  Hare,  106 ;  18  Law  J.  Bep.  Chanc  168. 


Executor  —  Retainer  —-  Solicitor  —  Be- 
ceiver — Security, 

A  member  of  a  firm,  solicitors  to  the 
plaintiff  in  an  administration  action^  loaa 
administrator  to,  and  creditor  o/,  the  intes- 
tate tn  the  action ;— ^Held,  that  he  could  not 
retain  money  belonging  to  the  estate  which 
had  come  to  his  hands  after  a  receiver 
had  been  nominated  but  had  not  given 
security. 

This  was  a  summons  to  vary  the  chief 
clerk's  certificate  in  an  administration 
action,  by,  among  other  things,  disallowing 
an  item  of  1,409/.  in  the  account  of  Henry 
Wm.  Burt,  the  defendant  in  the  action. 
The  summons  was  taken  out  by  the  per- 
son who  now  had  the  conduct  of  the 
action,  who  was  not  the  plaintiff. 

The  defendant  had  obtained  letters  of 
administration  to  the  estate  of  Jacob  Birt. 
The  action  was  brought  by  Wm.  Jacob 
Birt;  he  employed  Messrs.  Webb,  Stock 
k  Burt  as  his  solicitors.  The  defendant 
was  a  member  of  that  firm,  but  was  not 
that  member  who  acted  for  the  plaintiff.  A 
Mr.  Lucas  was  appointed  receiver  in  the 
action  by  an  order  dated  the  21st  of  March, 
1876.  Before  his  appointment  was  con- 
summated by  the  giving  security  the  de- 
fendant received  certain  sums  amounting 
to  1,500/.  in  respect  of  furniture  which 
he  had  ordered  to  be  sold  by  auction.  In 
his  accounts,  which  had  been  certified  by 
the  chief  clerk,  he  had  appropriated  a 
portion  of  that  sum  to  meet  the  debt  due 
to  him  from  the  intestate,  which  amounted 
to  1,409/.,  and  was  the  item  now  in  ques- 
tion. The  facts  are  more  fully  stated  in 
the  judgment. 

Cookson,  Q,C,,  and  Ingle  Joyce,  for  the 
summons. — No  doubt  tlie  property  does 
not  vest  in  the  receiver  till  his  appointment 
has  been  perfected  by  his  giving  security. 
But  for  the  purpose  of  destroying  the  right 
of  the  executor  to  receive  and  retain 
moneys  the  appointment  operates  from 
the  time  the  receiver  is  nominated  by  the 
Court,  and  after  that  the  auctioneer  ought 
not  to  have  paid  the  money  to  them. 
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[Fry,  J.,  said  the  difficulty  in  allowing 
the  retainer  was  that  the  person  seeking 
to  take  advantage  of  the  right  was  solicitor 
to  the  plaintiff,  and  owed  a  duty  to  his 
client  to  prevent  the  assets  going  into  the 
hands  of  the  administrator.] 

GlasaCy  Q.C., Ami  Lloyd yior  H.  W.  Burt. 
— It  was  clear  that  an  administrator's  was 
the  proper  hand  to  receive  the  assets  up  to 
the  time  the  receiver  was  actually  ap- 
pointed, and  having  once  got  the  assets 
into  his  hands  his  right  to  retain  arose. 

If  the  ftict  that  he  was  solicitor  to  the 
plaintiff  made  any  difference  that  would 
only  be  so  when  the  solicitor  was  personally 
engaged. 

Edwards  v.  Edwards  (1),  Defries  v. 
Creed  (2),  Wickens  v.  Townshe^ul  (3),  and 
III  re  Wathins ;  ex  parte  Evayis  (4^,  were 
cited  on  both  sides  as  to  the  position  of 
receiver  pending  security  being  given ;  and 
Talhot  V.  Frere  (;"))  and  liichmowl  v.  White 
(6)  on  the  administi-ator's  right  of  re- 
tainer. 

Fry,  J. — ^The  facts  in  this  case  are  not  in 
disput-e.  It  api^eai-s  tliat  the  intestate,  Mr. 
Jacob  Bii-t,  died  in  Februar}',  1876,  and  in 
the  following  month  administration  was 
t^iken  out  by  the  defendant  Henry  William 
Burt,  who  is  a  solicitor,  and  wasa  meml)er 
of  the  firm  of  Webb,  Stock  &  Burt.  On 
the  17th  of  Mareh,  two  days  after  the  date 
of  the  letters  of  administration,  judgment 
was  obtained  in  an  action  brought  by 
Mr.  William  Jacob  Birt  against  the  defen- 
dant Henry  William  Burt,  and  on  the 
21st  of  March  Mr.  Lucas  was  appointed 
receiver  upon  his  giving  security  in  the 
usual  manner.  U|K)n  that  occasion  and 
on  the  occasion  of  the  judgment  the  plain- 
tiff was  represented  by  the  firm  of  Webb, 
Stock  (k  Bui-t,  of  which  the  defendant,  as  I 
have  already  said,  was  a  member ;  and  one 
of  the  affidavits  made  upon  the  occasion  of 
the  appointment  of  Mr.  Lucas  was  the 
affidavit  of  Mr.  Henry  William  Burt,  in 

(1)  45  Law  J.  Rep.  Chanc.  391;  Law  Rep. 
2  Ch.  D.  291. 

(2)  34  Law  J.  Rep.  Chanc.  607. 

(3)  1  R.  &  My.  36L 

(4)  48  Law  J.  Rep.  Rankr.  97 ;  Law  Rep.  11 
Ch.  D.  691. 

(5)  Law  Rep.  9  Ch.  D.  668. 

(6)  48  Law  J.  Rep.  ChaDC.  798 ;  Law  Rep. 
12Ch.  D.  321. 


which  he  swore  that  Mr.  Lneas  was  a  fit 
and  proper  person  to  be  appointed.    That 
affidavit  was    filed  on  the  part  of  the 
pkintiff  by  the  firm  of  Webb,  Stock  k 
Burt.     It  appears  to  me  that  by  so  adang 
for  the  plaintiff  the  defendant  undertook  a 
duty  towards  the  plaintiff;  bat  it  i^ipean 
that  he  was  also  a  creditor  of  the  late 
Mr.  Jacob  Birt,  and  being  )x>th  creditor 
and  administrator  he  was  interested  in 
getting  assets  into  his  hand  so  as  to  ezer* 
cise  against  them  the  right  of  retainer. 
He  therefore  had  assumed  a  duty  inooD* 
sistent  with  that  right,  because,  aa  repre- 
senting the  plaintiff,  he  ought  to  have  used 
every  diligence  to  preyent  any  right  of 
retainer   being  set  up.     The   estate  was 
either  insolvent  or  likely  to  turn  out  in- 
solvent, and  the  plaintiff  had  an  interat 
in  the  equal  distribution  of  the  assets,  and 
the  defendant  an  unequal  intereat  in  the 
distribution.     By  assuming  the  office  of 
solicitor  to  the  plaintiff,  in  my  judgment,  he 
precluded    himself  from    exercising   the 
right  which  he  otherwise  would  have  had 
to  the  unequal  distribution  of  the  a— ota 
That  being  his  position,  he  directs  a  sale 
of  the  furniture,  a  step  which  I  am  &r 
from  saying  he  was  not  at  liberty  to  do^ 
provided  he  did  nothing  inconsistent  with 
the  plaintiff's  interest ;  and  in  the  month 
of  April,  and  on  four  successive  occasions 
on  the  4th,  6th,  7th  and  8th  of  that  month, 
the  firm  of  Webb,  Stock  k  Burt  received 
cheques  from  the  auctioneer  for  fumitore 
so  sold,  amounting  in  all  to  1,500/.  Those 
cheques  were  drawn  in  favour  of  the  fim 
or  order,  and  have  found  their  way  into 
the  hands  of  Mr.  Burt,  who  thereapoo 
endorsed  them  in  the  name  of  the  mm 
and  paid  them  to  his  own  separate  acooant 
He  thereby  assumed  possession  of  the  assets 
against  the  interest  of  the  plaintiff  so^ 
against  the  receiver  upon  his  being  sp- 
pointed.     He  gave  his  recognisances  the 
day  after  the  last  of  those  cheques  fovttL 
its  way  into  the  banking  account  of  the 
plaintiff.     It  appears  to  me,  therefore,  that 
the  defendant  by  undertaking  the  dtrty 
towards  the  plaintiff  as  his  solicitor  pip' 
eluded  himself  from  the  right  to  oWii^ 
that  money,  or,  if  he  obtained  it,  ' 
asserting  a  right  of  retainer  against  it 
is  suggested  that  the  proper  course 
for  him  to  retain  it>  because  the  finn 
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which  he  was  a  member  might  have 
become  bankrupt.  If  there  was  any  danger 
of  that  sort  his  duty  was  plain — namely, 
to  have  paid  the  money  into  Court,  and 
80  to  have  protected  it;  but  I  have  no 
reason  to  suppose  that  the  suggestion  is 
any  other  than  one  drawn  from  fancy 
rather  than  probability.  I  think,  there- 
fore, the  plaintiff  having,  as  I  have  already 
said,  undertaken  the  duty  of  solicitor  to  a 
person  interested  in  the  equal  distribution 
of  the  assets,  having  been  present  at  the 
appointment  of  the  receiver,  having  sworn 
affidavit  approving  of  the  receiver,  and 
solicitor  of  the  plaintiff  obtained  the 
appointment  of  the  receiver,  he  was  not  at 
liberty  to  do  anything  but  retain  those 
moneySy  to  hand  them  over  to  the  receiver 
irhen  his  recognisance  was  perfected.  In 
coming  to  that  conclusion,  it  appears  to 
me  that  I  am  acting  in  accordance  with 
the  principle  on  which  the  Lord  Chan- 
cellor acted  in  the  case  of  Wickens  v. 
Tovmshend  (3). 

[The  item  of  1,409/.  was  disallowed  in 
the  defendant's  accounts,  and  he  was 
ordered  to  pay  the  costs  of  the  adjourn- 
ment into  Court.] 

Solicitors — Isgle,  Ck>oper  &  Holmes,  for  appli- 
cants ;  Webb,  Stock  k  Burt,  for  respondent. 


[9.  J 


WADE  V.  WILSON. 


Fry,  J. 

1882. 
Bee  19.  J 

Pradioe  —  Mortgage  —  Foreclosure  — 
&fe — Conveyancing  Act,  1881  (44  d-  45 
Via.  c.  41),  s.  25. 

^  Vn  a  foreclosure  action^  the  jylaintiff  de- 
^^^'fig  a  sale,  and  the  defendant  not  ap- 
^ing,    the  Court   directed  an  account, 
on  certificate,  a  sale  of  so  much  of  the 
rty  as  should  he  sufficient  to  satisfy 
should  he  found  due. 


was  a  foreclosure  action,  in  which 
defendant  had  made  default  in  appear- 
at  the  trial,  and  an  order  had  been 
Je  for  an  account  and  sale.  A  diffi- 
^'^'fcy  had  been  raised  by  the  Begistrar  as 
^       the  farm  of  the  order — ^whether  the 


sale  was  to  be  directed  at  once  or  on  the 
chief  clerk's  certificate  being  made. 

Sturges  asked  for  an  immediate  sale — 
Hie  York  Union  Banking  Company  v, 
Arthy{^). 

Fry,  J.,  thought  the  proper  form  of 
order  was  to  direct  an  account  to  be  taken 
in  the  first  place  of  what  was  due  to  the 
plaintiffs  on  their  security,  and  on  that 
amount  being  certified,  so  much  of  the 
property  only  as  should  be  sufficient  to 
satisfy  the  amount  so  found  due  and  costs 
should  be  sold.  Liberty  to  apply  should 
be  reserved. 

Solicitors — Messrs.  Cooper. 


Kay,  J. 

1883 
March 


3.1 


In  re  corsellis.    lawtox 

V,   ELWES. 


Practice — Next  Friend  —  Discovery — 
Production  of  Documents — Rules  of  Court, 
1875,  Order  XX XL  rule  \2—Next  Friend 
not  a  " Party  to  the  Action" 

Tlie  next  friend  of  an  infam,t  plaintiff  is 
not  a  "party  to  the  action"  within  the 
fneanvng  of  the  Rules  of  Court,  1875, 
Order  XXXI,  rule  12,  arul  therefore 
cannot  he  compelled  to  itwJce  discovery  as 
to  documents  in  his  possession  or  power 
relating  to  the  matters  in  question  in  the 
€Ustion, 

This  was  an  administration  action  by 
an  infant  plaintiff  appealing  by  three  next 
friends — namely,  Georgiana  Lawton  his 
mother,  W.  Lawton  his  father's  brother, 
and  C.  II.  J.  Lawton  his  father's  uncle. 
These  three  persons  were  the  testamentary 
guardians  of  the  infant. 

Disputes  arose  between  the  next  friends, 
and  a  summons  was  taken  out  by  H.  G. 
Kisbey,  volunteering  to  act  as  next  friend 
of  the  infant  for  that  purpose,  for  the  re- 
moval of  W.  Lawton  and  C.  H.  J.  Lawton 
from  the  office  of  next  friend. 

With  a  view  to  obtain  discovery  in  sup- 

(1)  Law  Rep.  11  Ch.  D.  206. 
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port  of  this  summons,  H.  G.  Kisboy  took 
out  two  furthor  summonReSy  one  to  compel 
W.  Lawton  and  C.  H.  J.  Lawton  to  produce 
a  linker's  pass-lKX)k  containiniLi^  items  re- 
lating to  sums  allowed  for  thti  maintenance 
of  the  plaintiff  (whicli  was  one  of  the  sub- 
jects in  dispute),  and  the  other  to  comi)el 
them  to  file  the  usual  affidavit  as  to  docu- 
ments in  tlieir  i)ossession  or  ])ower  relating 
to  the  matti'i*s  in  quastion  in  the  action. 

Thci^  two  summonses  weit)  adjourned 
into  Court,  and  now  came  on  to  be  heard 
together. 

Gra/iam  Hafitiwja,  Q-O,,  and  Sininfen 
Eiultfy  for  the  summonses,  i-cfen*ed  to  Order 
XXXI.  nile  12. 

W,  Pearsiniy  Q,C.,  and  P,  B,  Lambert ^ 
for  W.  Ljiwton  and  C.  H.  J.  Lawton, 
objected  that  the  rule  referi'ed  to  only 
extended  to  discovery  from  a  person  who 
Wiis  "  a  party  to  the  action,"  and  that  a 
noxt  friend  wjis  not  a  party  to  the  action, 
and  could  not  therefore  be  compelled  to 
make  discovery.  It  would  1m3  a  gre^it  hanl- 
ship  if  pei'sons  not  ])arties  to  an  action 
could  be  so  compelled. 

KeketK'icJi,  Q.C,j  and  Bardswellj  for  the 
ti'ustees  of  the  estate. 

Grii/tam  llaMinya^  Q-C,  in  reply. 

Kay,  J. — The  action  in  which  the  pixisent 
applications  are  uiiule  is  brought  by  an 
infant  plaintiff  appearing  by  three  next 
fncnds,  a  mode  of  pi*oceeding  which  I 
never  heard  of  before,  and  which  I  hope 
never  to  hftir  of  again.  By  reason  of  that, 
I  suppose,  the  present  applicant  took  oat 
a  summons,  as  a  volunteer  next  friend,  to 
hove  two  of  the  next  friends  i-emoved. 
That  illustnites  at  once  tlio  enoi*mous  dis- 
advantage of  having  thi-ee  next  friends  in 
an  action.  [His  Ijordhhip  then  sttited  the 
circumstances  under  which  the  two  sum- 
monses now  before  him  were  taken  out,  and 
continued  :]  I  asked  what  authority  there 
Ls  for  an  application  of  this  kind,  and  I 
was  refeiTed  to  Order  XXXI.  rule  12, 
which  is  in  these  tei*ms  : — "  Any  party 
may,  without  filing  any  affidavit,  apply  to 
a  Judge  for  an  order  dii*ecting  any  other 
})arty  to  the  action  to  make  dis(X)very  on 
oath  of  the  documents  whicli  arc  or  have 
been  in  his  i^ossession  or  ]>ower  relating  to 
any  matter  in  question  in  the  action. "   Now 


the  word  "  party  "  the  secsond  time  wed 
in  that  oi*der  is  unmistakably  clear.    The 
words  are  "  any  other  partly  to  the  aetioii." 
The  language  of  the  rule  is  reBtricted  to  a 
pirty  to  the  action,  and  nobody  but  a  party 
to  the  action  can  be  ordered  to  make  an 
affidavit  as  to  documents.     As  was  aaid 
in  the  course  of  the  argument,  it  would  be 
an  intolerable  wi'ong  and  oppreaaion  if  a 
person  might  compel  any  other  peraon,  not 
a  party  to  any  action  between  them,  to 
make  an  affidavit  vua  to  documents.    There- 
fore I  have  to  consider  in  this  case  whether 
the  two  next  friends  sought  to  be  removed 
are,  for  the  purposes  of  the  pending  conteit 
between   them  and    the    volunteer  next 
friend,  parties  to  the  action.     The  volnn- 
teer  next  friend  had  a  perfect  right  to  tike 
out  the  summons  for  the  removal  of  the 
two  next  fi-iends,  because,  that  being  in 
effect  a  summons  by  the  infoint,  any  next 
friend  may  apply,  at  the  risk  of  being 
liable  for  costs,  if  the  application  is  in- 
proper.     But  tlie  question  is  whether  the 
two  next  friends  are  pai-ties  to  this  actioD. 
I  cannot  }x>ssibly  say  that  they  aze.    It 
seems  to  me  that  these  summonses  are  an 
entire  mistake  of  practice.    There  aze  other 
modes  in  which  the  discovery  may  be  ob- 
tained ;  and  the  obvious  other  mode  m 
which  the  volunteer  next  fiicnd  may  obtain 
sight  of  any  documents  not  oavered  bj 
privilege   in   the  possession   of  the  nest 
fi'ionds  is  by  treating  them  as  iKitneans* 
serving  them  with  a  stihpcena  (hicetteewfhy 
and  compelling  them  in  that  way  to  I*^ 
duce  any  documents  they  may  have. 
w^ems  to  me  obviously  necessary  to  confia 
this  kind  of  practice  to  persons  who 
paities  to  the  action   in   the  stzict  an 
prejxir  sense.     That  being  so,  it  i^pQfti^ 
me  that  these  two  applications  are 
gether  wrong  ;  and  even  if  they  had  be 
right,  I  should  hesitate  very  much  to 
the  volunteer  next  friend   anv  ooeta 
applications  of  this  kind.     The  two 
mouses  must  he  refused,  with  oosto  to 
paid  by  the  volunteer  next  friend. 


Solicit oni-C.  J.  MacCoUa,  for  applicant; 
k  Huntinp^on,  for  the  other  (mrtiei. 
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lion — Survival  of  Cause  of  Action — 
personalia  —  Trespass  —  WrongfvX 
ing  of  Coal —  Wa^leave. 

a  decree  enquiries  were  directed, 
Ufkai  quantities  of  coal  had  been  con- 
/rom  the  colHeries  of  the  defen^arits 
fh  certain  roads  or  passages  under  a 
belonging  to  the  plaintiffs  ;  secondly, 
amountf  upon  the  result  of  that  en- 
,  ought  to  be  paid  by  the  defendants 
aylMve  and  royalty  in  respect  of  the 
f  the  roads  or  passages  ;  and,  thirdly, 
er  tliefarm  and  the  mineral  pro])erty 
plaintiffs  under  it  had  sustained  any 
!^ai  damage  by  reason  of  the  manner 
Ueh  the  defendants  had  worked  the 

While  the  enquiries  were  being  pro- 
\  with  one  of  the  defendaivts  died.  On 
n  by  his  executrix  thai  the  enquiries 
!  he  stayed  as  against  her, — Held, 
wny  sums  payable  under  the  first  two 
ries  were  not  damages  a^s  for  a  per- 

tort,  but  rather  in  the  nature  of 
msoHon  for  the  use  of  a  wayleave 
which  the  estate  of  the  deceased  de- 
nt had  derived  profit,  and  that  as  to 
the  cause  of  action  survived  against 
ieeutrix;  but  that  the  damages,  the 
t  of  the  third  enquiry,  were  damages 

personal  tort  within  tJie  rule  actio 
lioUs  moritur  cum  persona,  and  tJiat 
nquiry  must  therefore  be  stayed. 

Hips  V.  Homfray  was  a  suit  in- 
)d  by  bill  of  complaint  in  the  year 
by  the  plaintiff  against  S.  Homfray, 
^theigilly  W.  H.  Forman  and  (by 
bnent)  W.  Homfray,  praying  for  a 
tttion  that  the  defendants  were  liable 
cpect  of  all  coal  and  ironstone,  and 
prodace  gotten  or  removed  by  them 

a  certain  farm  belonging  to  the 
i£b  :  for  an  account  of  coal  gotten 
C  the  value  thereof :  for  an  account 
al  conveyed  through  the  roads  or 
sea  under  the  plaintiffs'  fai*m,  and 
'he  defendants  might  be  chai^ged  with 
yleave  rent  or  royalty  in  respect  of 

use  of  the  roads  under  the  farm ; 

the  defendants  might  be  ordered  to 

▼OL.  62.— Chamo. 


pay  compensation  for  the  damage  done  to 
the  surface  of  the  plaintiff'  farm,  and  for 
an  injunction  and  other  relief. 

A  second  or  cross  suit  of  Fothergill  v. 
Collins  was  instituted  in  the  year  1867 
by  the  defendants  in  the  first-named  suit 
against  the  plaintiffs  in  the  same  suit, 
praying  for  specific  performance  of  an 
agreement  for' sale  of  the  farm. 

W.  H.  Forman  died  on  the  28th  of 
August,  1869,  and  the  suit  of  Phillips  v. 
Homfray  was  revived  against  his  exe- 
cutors. 

On  the  9tb  of  May,  1870,  a  decree  was 
made  in  both  suits  by  Stuart,  V.C.  *  This 
decree  was  appealed  from,  and  the  appeal 
was  heard  before  Lord  Hatherley,  L.C., 
who,  on  the  30th  of  June,  1871,  made  an 
order  varying  the  decree  of  the  Vice-Chan- 
cellor.  The  case  on  appeal  is  reported 
Law  Rep.  6  Chanc.  770. 

By  the  decree  of  the  Vice-Chancellor  as 
varied  on  appeal,  it  was  declared  that  the 
defendants  S.  Homfray  and  R.  Fothergill 
in  the  first  suit,  and  also  the  estate  of  the 
deceased  defendant  W.  H.  Forman  in 
the  first  suit,  were  answerable  to  the 
plaintiffs  in  the  first  suit,  for  and  in  re- 
spect of  all  coal,  ironstone  and  other 
produce  at  any  time  gotten  or  removed  by 
the  said  S.  Homfray,  R.  Fothergill  and 
W.  H.  Forman,  or  any  of  them,  or  by  any 
person  or  persons  by  their  order  or  for 
their  use,  under  the  plaintiffs'  farm  or  any 
part  thereof,  and  that  the  defendants 
S.  Homfray  and  R.  Fothergill  in  the  first 
suit  were  liable  to  nuike  compensation  to 
the  plaintiffs  for  user  of  all  roads  and 
passages  under  the  said  farm ;  and  after  an 
enquiry,  first,  as  to  the  quantities  of  coal, 
ii'onstone  and  other  produce  gotten  or  re- 
moved, the  following  further  enquiries 
were  dii*ected  : — 

2.  An  enquiry  what  quantities  of  coal, 
ironstone  and  other  produce  had  been 
conveved  from  the  collieries  and  mines  of 
the  defendants  in  the  first  suit  or  any  of 
them  over  or  through  the  roads  or  passages 
under  the  plaintifis'  said  farm. 

3.  An  enquiry  what  amount  upon  the 
result  of  the  enquiry  last  directed  ought  to 
be  paid  by  the  defendants  in  the  first  suit 
to  the  plaintiffs  in  the  first  suit  for  way- 
leave  and  royalty  in  respect  of  the  user  by 
the  defendants  in  the  first  suit  of  the  said 
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roads  and  passages  for  tlio  pui'po'^e  of 
working  or  ventilating  thoir  taiid  collieries 
and  minas. 

4.  Ah  enquiiy  whether  the  said  farm 
and  the  mineiul  pro2)ci'ty  of  the  plaintitTs 
in  the  first  suit  nnder  the  same  had  sus- 
tained any,  and  if  any  what,  amount  of 
damage  by  i*etuson  of  the  manner  in  whi(di 
the  defendants  in  the  first  suit  had  worked 
the  coal,  ironstone  and  other  produce 
under  the  plaintiffs'  said  farm. 

R.  Fothergill  died  on  the  1 9th  day  of 
September,  1871,  and  the  suit  of  Phillips 
V.  Iloinfray  was  revived  against  the  de- 
fendant Mary  Fothergill  as-  the  widow 
and  surviving  executrix  of  the  will  of 
R.  Fothei-gill. 

In  the  year  1870  a  suit  was  commenced 
by  the  Bareness  Llano  ver,  as  lady  of  the 
manor  of  which  the  plaintiffs*  farm  (which 
was  of  copyhold  tenure)  was  holden,  claim- 
ing tliat  she  was  entitled  to  the  minerals 
under  the  farm,  and  to  damages  in  respect 
of  the  sevei-al  ticts  of  trespiss  complained 
of  in  Phlllipa  v.  Ilomfnuf,  The  liti- 
gation in  this  suit  terminated  in  Novem- 
ber, 1881,  in  favour  of  .  the  plaintiffs 
Messrs.  Phillips,  the  Coui*t  of  Appeal  de- 
ciding that  the  customaiy  totiants  of  the 
manor  in  question  were  entitled  to  the 
minerals  in  theii*  tenements,  and  to  work 
tbe  same. 

In  consequence  of  the  litigation  >Wth 
Lady  Llanover,  the  enquiiies  in  VhiUips 
V.  Jlonifray  were  not  pi^occeded  with 
until  July,  1882,  on  the  14tli  of  wliich 
month  Kay,  J.,  by  an  order  made  in 
chambers,  directed  that  the  enquiries  should 
be  made  by  the  official  ivferee  in  rota- 
tion. 

The  enquiries  were  accordingly  pro- 
ceeded with  by  the  official  refei'ee,  who 
held  sittings  at  Cardiff,  where,  after  seven 
days'  hearing,  he  adjourned  the  enquiry 
and  made  an  appointment  for  the  1st  of 
July,  1883.  There  was  evidence  that  the 
prosecution  of  the  enquiries  would  take 
up  a  great  deal  of  time  and  be  very  ex- 
pensive. 

This  was  a  motion  on  l>ehalf  of  Mrs. 
Fothergill  tliat  all  further  proceedings  on 
the  second,  third  and  fourth  enquiries  above 
set  out  might  be  stayed,  and  that  accord- 
ingly the  official  referee  might  be  directed 
not  to  proceed  with  the  same. 


Rifjhy,  Q.C.f&nd  0«2er,  for  the  motion.^ 
Any  sum  which  might  have  been  found 
due  from  Mr.  Fothergill  under  these  en- 
quiries was  damages  for  a  trespass  or  per 
sonal  tort,  as  to  which  the  mLa  actio  pet- 
tonalis  morltur  cum  persona  applies,  and 
for  which  therefore  his  executrix  ie  not 
liiible.  This  is  clear  from  the  form  of  the 
deci*ee  itself,  in  which  the  executor  of 
Forman,  who  died  before  the  decree  «u 
made,  was  only  held  liable  for  the  Tilne 
of  the  coal  wrongfully  taken,  and  not  fir 
damtiges.  And  it  also  appears  from  the 
judgment  of  Hatherley,  L.C.  (1),  when  he 
says  that  he  is  granting  damages  which, 
under  the  old  law,  .could  only  have  been 
recove^red  in  an  action  in  a  common  lew 
Court.  The  same  question  came  bflfine 
him  as  Vice- Chancellor  in  PowM  v.  Aiiai 
(2),  where  he  refused  relief  against  an 
executor  in  respect  of  a  wayleave.  His 
decision  in  the  present  case  proceeded  on 
no  equitable  doctrine,  but  merely  followed 
the  law,  and  was  intended  to  ^ve,  nnder 
Jjovd  Ciurns'  Act  (21  <k  22  Vict  c.  37). 
the  same  damages  as  would  have  been 
given  in  an  action  at  law. 

In  order  that  the  right  should  goirife 
there  must  be  a  final  judgment  by  vhiBh 
acth  transit  in  remjudicatam,  Anintis^ 
lo(;utory  judgment  is  not  sufficient  See 
Irduwl  V.  6Vwmj»/i^y«(3)-^whereanactiia 
for  libel  was  held  not  to  survive— JR»1  V. 
Oliver  (4),  ."^mith  v.  Eylea  (5)— whweifc 
wiis  held  that  a  judgment  q^iod  eompnU^ 
does  not  pass  in  reta  judictitnm  unti^ 
final  decree — and  Weston  v.  Janiei  (6).  ^ 

Whatever  may  be  said  as  to  enqniri^ 
Nos.  2  and  3,  it  is  plain  that  No.  i    "** 
nothing  more  than  a  simple  tort.  ^^ 

They  refeiTcd  also  to  Kirk  v.  TM  C    ^ 
and  Birch  v.  WricfU  (8). 

Howard,  for  the  surviving  execator 
the  late  defendant  Forman. 

Graham  Hastinga^  Q.C.^  and 
for  the  plaintiffs. — The  maxim  actio 
sonalis  moritur  cu7n  persona  only  appi — • — 

(1)  Law  Rep.  6  Chanc.  at  pp.  780,  781. 

(2)  4  Kay  &  J.  343,  at  p.  362. 

(3)  4  Taunt.  884. 

(4)  1  M.  &  S.  242. 

(5)  2  Atk.  385. 

(6)  1  Salk.  42. 

(7)  51  Law  J.  Rep.  Chanc.  446;  ar^e^  p- 
Law  Rep.  21  Ch.  D.  484. 

(8)  1  Term  Rep.  378. 
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case  of  a  simple  tort.    It  is  settled 
at  where  the  estate  of  the  deceased 
loer    has  derived    any  profit    the 
I  does  not  apply,  and  the  right  to 
r  such  profit  hy  way  of  damages 
»  against  the  executor.  See^am5/y 
U  (9),  which  is  the  leading  case  on 
>ject,  LanBdotone  v.  Lansdoivne  (10), 
.  Gumei/  (11)  and  Kirk  y.  Todd  (7). 
^ards  the  acts  referred  to  by  en- 
Nofl.  2  and  3,  there  can  be  no 
that  the  estate  of  Mr.  Fothergill 
I  benefit  therefrom. 
iBBOir,  J.,  said  that  he  did  not  re- 
reply  as  regarded  enquiry  No.  4.] 
y,  O.C— -The  principle  of  Hamhly 
U  (9)  might  have  applied  if  this 
n  an  action  for  use  and  occupation, 
JB  for  implied  contract  arising  out 
Bat  this  is  an  action  for.  trespass — 
tori  pure  and  simple.     The   facts 
aie  that  there  was  a  trespass ;  and 
on  for  use  and  occupation  would 
re  led  to  an  enquiry  such  as  was 
I  here,  but  to  an  enquiry  what  was 
oe  of  the  land  used  and  occupied. 
impossible  where    plaintifis    have 
trespass  and  framed  their  decree 
^E^Jy  ^at  tl^ey  can  go  on  with  the 
IS  one  for  use  and  occupation. 
^iorred  to  Powell  v.  Eee^  (12)  and 
ward  V.  Ford  (13). 

Cur.  adv.  wdt. 

SON,  J.  (on  Feb.  24,  having  stated 
umstances  under  which  the  decree 
L4th  of  March,  1870,  was  made,  as 
et  forth),  said,— Mr.  Forman  died 
heYice-Chancellor  Stuart  made  his 
His  estate  was  represented  by  his 
IP,  and  it  has  been  noticed,  and  pro- 
K>ticed,  and  relied  upon  to  some 
in  the  argument  before  me,  that 
8  Mr.  Forman's  estate  was  made 
*  the  value  of  the  coal  abstracted 
8  Messrs.  Phillips'  property,  it  was 
p  liablejointly  with  Messrs.  Fother- 
oinfinay,  who  were  both  living  at 

bwp.  371. 
Madd.  116. 

Xaw  J.  Rep.  Chaoic.  19,  at  p.  34  ;  Law 

*  It.  App.  377,  at  p.  392. 
Ad.  k  B.  426 ;  8  Law  J.  Rep.  Q.B.  47. 
MuA.  k  N.  446  j  26  Law  J.  Rep.  Kxch. 
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that  time,  for  any  compensation  fpr  the 
use  of  the  wayleave,  or  damages  in  respect 
of  the  improper  working  of  the  coal.   [His 
Lordship  then  proceeded  to  state  the  other 
facts  of  the  case,  down  to  and  including 
the  decease  of  Mr.  Fothergill,  and  con- 
tinued :]     The  present  motion  is  made  by 
Mr.  FothergilFs  representative,  that  three 
out  of  four  of  the  enquiries  directed  by 
the  decree  of  the  Vice-Chancellor  Stuart 
of  the  14th  of  March,  1870,  may  be  stayed, 
on   the  ground   that  this  suit  is,   so  far 
as  those  three   enqmries  are  concerned, 
actio  personalis  quce  moritur  cum  persona, 
and  that  in  consequence  of  the  death  of 
Mr.  Fothergill  no  relief  can  be  had  against 
his  estate  either  in  this  suit  or  in  any 
other.     The  first  enquiry,  which  is  not 
sought  to  be  stayed,  is  the  enquiry  as  to 
the   value  of  the   coal   abstracted    from 
Messrs.  Phillips'  property.     With  regard 
to  that  it  is  admitted  that  Mr.  Fothergill's 
estate  is  liable,  and   that  that  enquiry 
properly  proceeds  against   his  executrix. 
But  with    regard  to   the    value  of  the 
rights  of  wayleave  which  the  defendants 
used  over  the  Messrs.  Phillips*  property, 
that  was  said  to  be  simply  damages,  in 
the  strict  sense  of  damages,  as  in  an  action 
against  a  person  for  battery  or  assault, 
that  it  was  not  an  action  which  could  by 
any  possibility  survive  as  against  an  exe- 
cutor, and  that  the  enquiries  relating  to 
that  ought  to  be  stayed.     These  enquiries 
are  two  :  one,  as  to  the  amount  of  coal 
canied   over  and    through    the    Messrs. 
Phillips'  j)roperty  by  the  defendants ;  and 
the  second  enquiry  following  upon  that, 
what  ought  to  be  charged  for  royalty  for 
the  use  of  the  wayleave  over  the  property 
through  which  the  coal  was  so  carried. 
The  last  enquiry  is  an  enquiry  which  was 
left  in  the  decree  by  the  Lord  Chancellor 
Hatherley,  and  it  is  in  these  terms.    [His 
Lordship  read  the  terms  of  the  fourth 
enquiry.]     Now  the  rule  as    to  actions 
which  survive  and  which  do  not  survive 
is  not  matter  of  question  or  doubt  at  the 
present  day,  because  it  came  to  be  decided 
more  than  a  hundred  years  ago  in  the 
case   which   was  cited  by  Mr.    Graham 
Hastings  of  Hamhly   v.  Trott  (9),  which 
has  been  followed  in  all  other  cases  since. 
Lord  Mansfield  there  said — **  Where  .the 
cause  of  action  is  money  due,  or  a  contract 
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to  be  performod,  gain  or  ao^uisitiou  of  the 
testator,  by  the  work  and  labour  or  pro- 
perty of  another,  or  a  promise   of  the 
testator  express  or  implied — where  these 
are  the  causes  of  action  the  action  sur- 
vives against  the  exocutor.     But  where 
the  cause  of  action  is  a  tortf  or  arises  ex 
delicto  (as  is  laid  in  Sir  T.  Kaym.  57,  Hole 
V.    Iiland/ord)j  supposed   to   be  by  foi-ce 
and   against  the  kingV  peiico,  there  the 
action  dies,  as  battery,  false  imprisonment, 
ti-espiiss,    words,      nuisance,    obstructing 
lights,   diverting   a    watci-coui'se,    escape 
against  the  sheriff  and  many  other  coses 
of  the  like  kind."     And  he  quotes  further 
on    a    Ciise    of  Sir    Ilenrt/   tS/ierringioiif 
who  had  cut  down  trees  ui)on  the  Queen's 
land    and    convertetl  them   to    his   own 
use  in  his  lifetime,  and  in  which,  upon 
an  information  agjiinst  his  widow,  after 
his   decease,  Mr.  Justice  Man  wood   said, 
**  In  eveiy  c.iso  whci-e  any  price  or  value 
is  set  upon  the  thing  in  which  the  offcnc»e 
is   commith;d,   if  tlie   defendant  dies  his 
executor  shall  be  cliargeablo ;  but  wheix) 
the  action  is  for  damage  only  in  satisfac- 
tion of  the  injury  done,  there  his  executor 
shall  not  be  liable." 

I  believe  that  that  has  been  the  law 
ever  since,  and  is  thi*.  law  at  the  pi'e- 
sent  day.  I  confess  1  had  some  doubt 
originally,  and  for  s<>me  lime  during  the 
coui-se  of  the  argument,  as  to  whetlier  or 
not  the  second  and  third  enquiries  were 
directed!  for  the  j>urpose  of  assessing,  ac- 
cording  to  the  judgment  of  the  Loixl 
(yhancellor,  damages  only,  or  whether  or 
not  tiiey  were  directed  for  the  purpose 
of  assessing  the  price  to  lie  paid  by  the 
wrongdoers  here  for  the  uso  and  (K?cupa- 
tion  which  tiiey  had  had  of  the  plaint  ills* 
projwrty :  and  1  am  glad  to  lind  on  looking 
at  the  Lord  Cbaucellor  Hatlierley's  judg- 
ment when  the  case  was  liefore  him,  that 
he  lx)th  entertained  the  same  doubt  and 
expressed  it,  for  he  says  (at  p.  780  of 
tiie  report)  "  I  at  first  felt  some  doubt  as 
to  comi)ensation  for  wayleave ;  but  on 
further  consideration  I  think  that  on 
principle  it  ought  to  be  given,  whether 
the  cases  have  as  yet  gone  that  length  or 
not.  Here  is  a  man  doing  a  surreptitious 
act  which  cannot  be  discovered  except 
through  the  medium  of  a  bill.  Under 
the  old  pitustice  tliere  would   have  been 


a  bill  for  discovery  of  the  tJung,  and 
then  an  action  for  damages  in  reject  of 
it  would  have  been  brought;  bat  this 
Court  has  now  the  power  to  grant  eom- 
pensation  in  I'espect  of  a  oontinnoaily 
accruing  damage  de  die  in  diem^  arising 
frem  a  continuous  trespass  andergronnd, 
which  can  only  be  stopped  by  injonctum 
restiiiining  any  further  convejanoe  of 
coal  through  the  I'espondent's  property. 
Thase  damages  cannot  be  better  assoaaed 
than  by  an  enquiry  what  is  fit  and  proper 
to  be  i^iid  for  wayleave  for  the  ooids 
cjirried  through  the  property.  I,  thew- 
fore,  affirm  that  part  of  the  decree." 

I  come,  therefore,  to  the  conclusion  in  my 
own  mind,  as  well  as  intending  to  fbllov 
the  judgment  of  Loi'd  Hatherley,  which i 
shouhl   do  even  if  I   entertained   more 
doubt,  that  what  is  to  be  paid  is  in  sob- 
sUmce    analogous  to  and  stands,  as  re- 
gards the  wayleave,  in  the  stead  of  tbe 
price  to  be  |)iiid  for  the  coal,  and  tint  I 
must  ti-eat  what  is  called,  for  want  of  t 
better  word,  damages,  assessed  under  the 
second  and  third  enquiries,  as  what  Lord 
Hatherley  called    *'  compensation  in  re- 
s|>ect  of  a  continuously  accruing  damage  di 
die  in  diem"     It  is  really  and"  truly  pay- 
ing htck  to  the  plaintifi^  part  of  the  profit 
which  the  defendants  themselves  reoeiTed 
from  using  the  wayleave  instead  of  nueing 
their  coal  by  a  more  expensive  and  diflfcnlt 
way  ;  and  having  arriveii  at  that  conclu- 
sion, I  have  really  anived  at  the  deoiion 
which  ought  to   be   come  to  upon  thi^ 
motion.    Mrs.  Fothergill,  on  whose  beha^^ 
the  motion  is  made,  admits  that  she  i^ 
proj)crly  breught  hei'e  and  properly  liaU^^ 
so  far  jis  regards  the  estate  of  her  testato^^ 
for  the  value  of  the  coal  dug  out  of  th-^ 
property,  and  if  she  is  liable  for  that 
cannot   undersUmd   how   she  can 
liability  for  the  compensation  for  the 
of  the  wayleiive  across  the  plaintiffs' 
perty.     It  seems  to  me  to  stand  on  exactl 
the  same  footing  and  to  be  governed  h^ 
the  same  principle :  it  is  not  damagee  i — 
the  onlinary  sense  for  personal  iiyun^^ 
inflictetl,  but  simply  compensation  whic    = 
luus   to  \ye  paid  out  of  the  estate  of  th-^ 
testator,  because  that  estate  in  one  way  <^* 
other  derived  profit  from  the  use  of  th — - 
wayleave;    and  therefore  I  might  J^r*** 
conclude   what  I  have  to   say  upon  tbu-" 


MICHAEUIAS  1882  to  HICHA£LMAS  1883. 


»2.] 

lUp$  Y.  Himfray. 

I,  amply  because  I  have  come  to 
idusion  that  the  damages  under  the 

and  third  enquiries  are  governed 
icdy  the  same  principle  as  those 
the  first  enqvury,  but  my  respect 
9  ailments  which  have  been  ad- 
L  to  me  leads  me  to  say  a  word  or 
lore.  It  was  argued  very  strongly 
r.  Bigby,  first,  that  at  law  where 
is  an  interlocutory  judgment,  and 
fendant  dies  between  interlocutory 
lal  judgment,  the  action  cannot  be 
ly  and  that  therefore  there  can  be 
Ivor  here.  It  was  argued  also  very 
ly  that  if  with  regard  to  the  way- 
ihere  could  be  an  action  at  law,  it 
ye  an  action  for  use  and  occupation ; 
asmnch  as  the  whole  of  the  action 
9  founded  on  trespass,,  it  was  said 

was  impossible  to  go  on  with .  that 
as  an  action  for  use  and  occupation : 
rj  foundation  of  an  action  of  tres- 
i  itself  putting  an  end  to  any  ques- 
*  use  and  occupation.     I  think  Mr. 

is  right  in  his  contention  with 

to  use  and  occupation.  I  think  it 
be  plain  that  this  is  not  an  action 
e  and  occupation.     But  I  should 

call  attention  to  what  Lord  Mans- 
tays  in  Hambly  v.   Trott  (9)  with 

to  actions  which  survive  and  the 
r  in  which  they  ought  to  be  dealt 

He  says  in  the  coui*se  of  the  fiinst 
ent  (for  there  were  two  arguments 
b  case),  ''  The  fundamental  point  to 
isidered  in  this  case  is  whether,  if 
.  gets  the  property  of  another  into 
vSbj  it  may  be  recovered  against  his 
OX8  in  the  form  of  an  action  of 
,  where  there  is  an  action  against  the 
lors  in  another  form.  It  is  merely 
Inction  whether  the  relief  shall  be 
\  form  or  that.  Sup|X)se  the  testator 
Id  the  sheep,  ttc.,  in  question ;  in  that 
A  action  for  money  had  and  received 

lie.  Suppose  the  testator  had  left 
in  specie  to  the  executors,  the  con- 
Q  most  have  been  laid  against  the 
xm.  There  is  no  difficulty  as  to 
Iministration  of  the  assets,  because 
je  not  the  testator's  own  property. 
■e  the  testator  had  consumed  them 
lad  eaten  the  sheep,  what  action 
I  have  lain  then  1  I  shall  bo  very 
to  decide  that  trover  will  not  lie  if 
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there  is  no  other  remedy  for  the  right." 
And  Mr.  Justice  Aston  says,  "  Suppose 
the  executor  had  had  a  counter-demand 
against  the  plaintiff,  he  could  not  have  set 
it  off  in  trover;  but  in  an  action  for 
money  had  and  received  he  might.  If 
these  things  had  been  left  by  the  testator 
in  specie,  the  conversion  must  have  been 
laid  by  the  executor.  There  seems  to  be 
but  little  difference  between  actions  of 
trover,  and  actions  for  money  had  and 
received.  As  at  present  advised,  I  incUne 
to  think  trover  maintainable  in  this  case." 
Well,  there  was  a  second  argument,  in 
which  they  came  to  the  conclusion  that 
trover  would  not  lie,  and  this  is  the  end  of 
the  judgment : — "  The  form  of  the  plea  is 
decisive — namely,  that  the  testator  was 
not  guilty;  and  the  issue  is  to  try  the 
guilt  of  the  testator.  And  no  mischief  is 
done :  for  so  far  as  the  cause  of  action 
does  not  arise  ex  delicto  or  tx  maleficia  of 
the  testator,  but  is  founded  in  a  duty 
which  the  testator  owes  the  plaintiff;  upon 
principles  of  civil  obligation,  another  form 
of  action  may  be  brought,  as  an  action  for 
money  had  and  received.  Therefore  we 
are  all  of  opinion  that  the  judgment  must 
be  ai*rested."  The  real  decision  in  that 
case  was  a  decision,  not  that  the  action 
did  not  survive,  but  simply  that  the  form 
of  action  was  wrong :  tliat  instead  of  an 
action  of  trover  it  ought  to  have  been  an 
action  for  money  had  and  received :  that  if 
an  action  of  trover  were  brought,  conver- 
sion ought  to  be  laid,  and  that  it  must  be 
conversion  by  the  executor  and  not  by  the 
testator :  and  taking  the  principle  which 
cei-tainly  ought  to  be  the  governing  prin- 
ciple in  a  Court  of  equity,  and  more  es- 
pecially in  a  case  of  mines,  with  regard  to 
which  relief  can  be  given  in  a  much  wider 
way  than  in  other  similar  actions,  because 
the  Court  treats  mines  as  a  sort  of  trade 
or  business — I  should  be  very  sorry  if  I 
thought  I  was  fettered  by  the  form  of 
this  action,  and  ought  to  remit  the  plain- 
tiffs to  bring  some  other  action  against  the 
executor  in  order  to  obtain  that  right, 
which,  so  far  as  I  can  see,  and  so  far  as  I 
know,  without  infringing  any  rule  of 
equity,  they  can  obtain  in  this  present 
action.  I  know  nothing  whatever  in  the 
form  of  this  action  which  would  compel 
me  to  nonsuit  the  plaintifis.     Therefore  I 
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must  hold  tluit  Mrs.  Fotliorgill  is  nghtly 
brought  here,  and  is  cei-tainlj  liable  for 
any  damages  which  may  l>o  assessed  under 
the  second  and  thinl  enquiries  in  the 
same  way  as  under  the  first.  With  re- 
gard to  the  fourth  enquiry,  I  intimated 
in  the  course  of  tlie  argument,  and  I 
rcitenite  the  opinion,  that  those  ai*e  damages 
in  the  sp.me  sense  in  which  a  man  recover.<4 
damages  for  battery  or  assault — compen- 
sation for  a  perjsonal  injury— and  cannot 
be  held  answerable  by  the  executrix  on 
the  ground  of  any  pi"ofit  derived  there- 
from by  the  estate  of  the  testator.  I 
therefore  mifst  stay  the  fourth  enquiry, 
but  as  i-egards  the  second  and  third  en- 
quires the  motion  must  bo  refused. 


Soliritoi-s — Fitild,  Uosc(M^.t  Co.,  for  Mrs.  Futhcr- 
j^ll ;  Ullith<trn(j,  (.'urrey  a:  Villiors,  .if^cnts  for 
Simons  A:  I*k*ws,  MtTtliyr  Tydfil,  for  plain- 
tiffs; T.  W.  Denl)}-,  for  the  rejirescntatives  of 
Fomi«in. 


RY,  J.  1 

883..  > 
eh.  8.  J 


Fry,  J. 
1883. 
Feb. 


Ill  r*i  SANDS  tit  THOMPSON'. 


SffitiUe  of  LimitatUms  (3  <!'•  4  Will.  4. 
c.  27),  88,  7,  25  ami  34 ;  37  <{•  38  Vkt.  c. 
57.  88.  1-8 — Mortgage. 

A  mortgage  had  Itccn  pahl  off  more  than 
thirteen  year8y  hut  7io  recomrt/aiice  exe- 
citted : — Held,  that  n  pnrdiasrr  couhl  not 
require  the  concif,rrence  of  the  mortgagee, 
on  th^,  gromvl  that  the  mortgagor  had 
become  tenant-qt-will  to  the  mortgagee,  and 
that  time  began  to  run  one  ijear  thercaft  r. 

This  was  a  sunimr)ns  under  the  Vendors 
and  Purchasers  Act,  1874,  s.  0,  taken  out 
by  a  purchjiser  to  have  the  question  deter- 
mined whether  the  vendor  wjls  obliged  to 
obtain  the  concun-ence  of  the  survivor  of 
tliree  mortgagees,  whose  debt  had  l^een 
paid  off  more  than  thirteen  yeai's  ago. 

The  mortgage  in  question  was  executed 
in  April,  1853,  to  Sir  Thomas  Dyke 
AcLmd  and  two  othera.  The  mortgagee 
never  went  into  posso.'^'^ion,  and  the  debt 
was  paid  off  in  185G,  on  the  occasion  of  a 


sale  of  the  property ;  but  no  reeonveymcc 
was  ever  executed  by  the  mortgagees. 

'Cook8on,  Q.C.,  and  IF7ME^y,  fm  tb 
purch(user. — The  mortgagee,  when  a  mort- 
gage is  paid  off,  becomes  a  tnutee  for 
the  mortgagor  of  the  legal  estate^JeePM 
V.  Smi4h  (1).  Section  25  of  the  Stitoia 
of  Limitations  of  Will.  4  applies,  lod 
contmls  section  34,  and  prevents  any  tine 
running  so  as  to  take  the  Ic^gal  estate  oat 
of  the  mortgagee — Doe  v.  Bock  (2)  and 
JJrummojpl  v.  Sant  (3). 

WohtenJiolme,  for  the  vendors. — Sectiaa 
25  does. not  apply  to  trusts  other  thin 
expix»ss  trusts — that  is,  trusts  expressed  in 
wilting,  or  at  most  trusts  declared  Ij 
wonl  of  mouth — Petre  r.  Petre  (4);  and 
there  is  no  express  trust  raised  by  a  nuit- 
gage.  There  is  not  even  any  implied 
trust.  As  soon  as  the  debt  was  paid  off, 
the  mortgagor's  remedy  was  by  action  to 
redeem,  which  bexirs  no  relation  to  an 
action  )>y  a  ee8tui  que  trust, 

A  moi*tgagee  is  not  a  trustee  imder  the 
Trustee  Acts — In  re  Propert  (5). 

A  i-econveyance  (if  necessary)  will  be 
presumed — Hillary  v.  Waller  (6). 

Cookson,  Q.Cj  i*eplied. 

Fry,  J. — It  appears  to  me  that  on  tka 
])aymont  off  the  mortgagee  became  tnutee 
lor   the   mortgagor,   and    the   mortgagor 
)x>canic    t4Miant-at-will   of  the  mort^igw, 
who  haid  the  legal  estate.     It  is  not  neoefir 
sary  to  go  into  the  enquiry,  what  is  tho 
ex:ict  nature  uf  the  relationship  between  ^ 
mortgagor  and  moi*tgageo  while  the  mattr^ 
gage    is    existing.      The    mortgagor,  w^ 
know,  is  sometimes  said  to  be  tenantaC?^ 
will ;    sometimes  the  rehitionship  is  t 
to  Ijo  pui-ely  anomalous.     But  it 
to  me  that  after  the  relationship  of 
gagor  an<l  mortgagee  had  come  to  an 
the  mortgagor  wjis  tenant-at-will. 
being   the   conclusion   at   which    I 
arrived,  it   I'emains  to   enquire  how 
section  34   of  the  Act  3   &  4  Will. 

(1)  51    Law  J.  Rep.  Chanc.  62;    Law 
20  I'll.  I).  724. 

(2)  4  Man.  .V  G.  30;  11  Law  J.  Rep.  C.P.  1 
(;{)  41   Law  J.  Rep.  Q.B.  21;    Law  Bep. 

Q.n.  763. 

(4)  1  Drew.  371. 

(5)  22  Law  J.  Rep.  Ghanc  948. 

(6)  12  Vcs.  239. 


Vol.  62.] 
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c  27,  applies.  That  provides  *'  That  at  the 
detennination  of  the  periods  limited  by 
thiB  Act  to  any  person  for  making  an 
entry  or  distress,  or  bringing  any  writ  of 
quare  impedit  or  other  action  or  suit,  the 
right  and  title  of  such  person  to  the 
land,  rent  or  advowson,  for  the  recoveiy 
whereof  such  entry,  disti*ess,  action  or  suit 
respectively  might  have  been  made  or 
brought  within  such  peiiod,  shall  be 
extinguished." 

Before  we  can  determine  the  end  of  a 
period,  we  must  settle  the  beginning  of 
the  period ;  and  therefore  the  enquiry  is, 
at  what  period  the  right  of  the  moi^tgagee 
to  enter  began.      It  has  been  contended 
that  section  25  of  the  same  Act,  which 
provides  for  the  relationship  of  trustee 
and  cestui  que  trust,  applies ;  and  that  has 
taken  it  out  of  section  34.     In  my  view 
that  is  not  so.     It  is  not  shewn  in  the 
present  case  that  there  was  any  trust  in 
the  mortg}ige-deed ;  but  I  understand  it 
was  in  the  ordinary  form,  containing  the 
nscial  conditions,  and  therefore  the  mort- 
gagees' estate  had  become  absolute  at  law ; 
and  the  instrument,  contained  no  word 
nosing  any  trust  in  the  events  which 
have  happened.     My  notion  of  an  express 
trust  is  one  expressed  by  writing  or  by 
irord  of  mouth,  and  that  it  does  not  in- 
clude a  trust  raised  from  the  acts  of  the 
partieB.     It  does  not  include,  in  my  judg- 
ment, a  resulting  trust,  an  implied  trust 
or  a  constructive  trust.     The  judgment  of 
T^ioe-Chancellor    Kindersley  in   Pet  re  v. 
(4)  is  an  exact  expression  of  my 
9  except  that  he  declined  to  apply  the 
to  any  trust  not  expressed  in 
tisg.     It  is  not  necessary  to  consider 
£Eir  that  limitation  was  accurate.     I 
therefore,  that  section  25  does  not 


j  order,  therefore,  to  answer  the  en- 
at  what  period  the  nght  of  the 
to  enter  accrued  (hef  being  the 
of  the  cstate-at-will),  it  is  necessary 
er  to  the  7th  section  of  the  same 
which  deals  with  tenancies-at-will. 
provides  that  "\VT;en  any  person 
be  in  possession  or  in  receipt  of  the 
of  any  land,  or  in  receipt  of  any 
as  tenant-at-will,  the  right  of  the 
IL  entitled  subject  thereto,  or  of  the 
n  through  whom  he  claims,  to  make 


an  entry  or  distress,  or  bring  an  action  to 
recover  such  land  or  rent,  shall  be  deemed 
to  have  fii*st  acciiied,  either  at  the  deter- 
mination of  such  tenancy  or  at  the  ex- 
piration of  one  year  next  after  the  com- 
mencement of  such  tenancy,  at  which  time 
such  tenancy   shall   bo    deemed   to   have 
determine<l."      Now,  pausing  there,  it  is 
plain    that    the    Act    gave  a  period    of 
twenty-one  years  after  the  commencement 
of   the    tenancy  as    the    longest    period 
during  which  the  lessor-at-will  could  enter 
uix>n  the  lessee-at-will.    That  period  would 
now  be  reduced  to  thirteen  years.     Then 
there  followed  the  proviso  that  "  No  mort- 
gagor or  cestui  que  trust  shall  be  deemed 
to  be  a  tenant-at-will  within  the  meaning 
of  this  clause  to  his  mortgagee  or  trustee." 
It  appears  to  me   that  the  mortgage 
which  I  am  considering  is  not  within  the 
proviso,  because  the  mortgage  had  come 
to  an  end  by  the  payment  off.     The  true 
relation  of  moHgagor  and  mortgagee  was 
no  longer  subsisting  between  the  parties.  It 
appears  to  me  equally  clear,  having  regard 
to  the  two  decisions  of  Doe  v.  &ock  (2) 
and  Drummoncl  v.  Sant  (3),  that  the  mort- 
gagee was  not  a  trustee  and  the  mortgas;or 
was   not   a   cestui  que   trust   within   the 
meaning  of  that  proviso,  the  Courts  having 
put   upon   the   word  "  trustee "    in  that 
clause  the  meaning  of  a  trustee  under  an 
expressed  trust.      It  follows  that,  in  my 
judgment,  the  7th  section  applies,  and  that 
the  lessor-at  will — that  is  to  say,  the  mort- 
gagee— had  thirteen  years  after  the  com- 
mencement of  the  tenancy-at-will  within 
which  to  bring  his  action.     At  the  end 
of  that  thirteen  years  his  right  was  ex- 
tinguished by  the  34th  section.   Mor^  than 
the  thii-tecn  yejirs    liaving  expired,   the 
legal  estate  has  been  extinguished;    and 
the  fact  that  there  was  no  reconveyance 
ceases  to  Ix)  any  objection.     It  has  been 
urged  "before  me  that  the  34th  section  of 
the  Act  cannot  apply  to  a  aise  in  which 
in  view  of  a  Court  of  equity  an   entry 
would  bo  entirely  wrong.     I  cannot  enter- 
tain that  view.      The  right  at  law  of  a 
mortgagee  who  lias  not  reconveyed  to  his 
mortgagor  to  enter  upon  the  moi*tgaged 
property  appears  to  me  plain.     It  is  not 
taken  away  by  the  statute  of  Greo.  2,  to 
which  reference  has  been  made.     In  the 
first  place  that  does  not  take  away  the 
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right  of  action,  it  only  stays  the  action 
npon  certain  terms.  In  the  second  place, 
it  appears  to  me  that  that  statute  does  not 
apply  at  all  to  this  particular  case.  That 
provides  for  a  case  in  which  money  is  still 
due  upon  the  mortgage;  and  in  which, 
therefore,  the  Court  of  equity  could  not 
grant  relief  until  the  account  had  been 
taken.  In  this  state  of  circumstances  it 
does  not  arise,  where  the  mortgage  has 
been  paid  off  before  the  action  is  brought. 
I  therefore  "overrule  the  objection  which 
has  been  urged  before  me. 


Solicitors — Soames  &  Thompson,  for  pur- 
chaser; Field,  Rosooe  &  Co.,  agents  for 
Richards,  Nottingham,  for  vendor. 


TY,  J.I 
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Fn  re  basham.      hannay  v. 

BASHAM. 


Chitty. 
1883 
Jan 

Administration  Action  —  Practice  — 
Brea>ch  of  Trust — Bankrupt  Eicecutrix — 
Costs^-Bankruptcy  Act,  1869,  8,  49. 

A  defaulting  executor  or  trustee  indebted 
to  his  testator's  estate  who  subsequently  to 
the  commencement  of  an  administration 
joction  becomes  bankrupt  is  not  entitUd  to 
his  costs  subsequent  to  the  bankru])tcy 
untU  he  has  made  good  his  default,  unl^s 
he  is  kept  before  the  Court  at  tlie  express 
instance  of  the  benefci-aries. 

Lewis  V,  Ti-ask  (Law  Rep.  21  Ch.  D. 
863)  approved. 

Clare  v.  Clare  (51  Law  J.  Rep.  Chanc. 
553;  Law  Rep.  21  Ch.  D.  867)  disap- 
proved, 

Elizabeth  Basham  was  the  sole  suiTiving 
executrix  of  the  will  of  (Jeorge  Ba,sham, 
which  was  proved  on  the  19th  of  Januaiy, 
1863.  An  action  was  instituted  for  the 
administration  of  the  testator's  estate,  and 
after  the  commencement  of  the  action — 
namely,  on  the  19th  of  June,  1880 — the 
defendant  Elizabeth  Basham  was  adju<li- 
cated  a  bankrupt,  and  John  Lord  was 
appointed  trustee  in  the  bankruptcy ;  and 


an  order  was  made  on  the  ICtli 
1880,  that  the  action  should  be  e 
against  the  said  John  Lord  as  soi 
as  if  he  had  been  onginallj  a  < 
thereto. 

It  was  found  by  the  chief  da 
ficate,  dated  the  25th  of  Ootob 
that  Elizabeth  Basham  was  mdeb 
testator's  estate  in  the  Bma  of  3,1 

The  action  came  on  for  fbri 
sideration,  and  the  question  araai 
Mrs.  Basham  should  be  aUowed 
before  making  good  her  de&iil 
testator's  estate. 

Romer,  Q.(7.,  and  i?otoe20fi^  for  1 
tiff. — A  defaulting  execator  oc 
who  becomes  bankrupt  will  not  b 
his  costs  till  he  has  made  good  bi 
— Bensusan  v.  Nehemi€u{l)»  In 
V.  Jones  (2)  the  role  is  laid  di 
in  the  case  of  a  bankrupt  or 
executor  the  costs  incuned  bi 
bankruptcy  or  insolvency  will  I 
against  the  executor^s  debt  to  tl 
Those  however  were  cases  under  < 
ruptcy  Acts.  By  section  49  of  t 
ruptcy  Act,  1869,  a  discharged  1 
is  not  released  firom  a  debt  aiii 
fraud  or  breach  of  trust.  Tho  ai 
ciple  as  we  contend  for  is  laid 
Boivyer  v.  Griffin  (3),  althongl 
case,  in  consequence  of  qiecial 
.stances,  costs  incurred  sabeeqaenl 
bankruptcy  were  allowed.  In  i 
Griffin  (3),  too,  the  suit  was  not  i 
l)efore  the  bankruptcy,  as  this  i 
Watson  V.  Bow  (4)  and  Smiih  t. 
were  cases  of  joint  executors^  one 
became  bankrupt ;  but  the  same 
was  applied  in  the  case  of  tbe  I 
as  we  contend  for  here.  So  . 
Trask  (6).  Clare  v.  Clare  (7 
Hall,  V.C.,  allowed  the  bankrupt 

(1)4  De  Gex  &  S.  381-7;  20  La^ 
Chanc.  536. 

(2)  2  Hnre,  246  ;  12  Law  J.  Bep.  C 

(3)  39  Law  J.  Rep.  Chanc.  169 ;  Li 
Eq.  342. 

(4)  43  Law  J.  Rep.  Chanc.  664; 
18  K(i..fi80. 

(5)  50  Law  J.  Rep.  Chanc.  352;  '. 
18'Ch.  D.  516. 

(0)  Law  Rep.  21  Ch.  D.  863. 
(7)  51  Law  J.  Rep.  Chanc.  553 ;  La 
Ch.  D.  865. 
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ooiteyis  not  reooncilablewith  the  other 

ttthorities. 

Inoi,  Q.Cf  hjod  SimmandSj  for  the  de- 
Kidknt  Mrs.  Basham. — The  defendant 
SKfctitled  to  oosiSy  beeanae  she  has  been 
»6  bafore  the  Court  after  the  period 
WK'Mbe  has  no  means  of  paying  the  costs. 
ifi  ]kept  before  the  Court  to  aid  in  the 
LsmiaEtration  of  the  estate.  That  was 
taken  in  Samuela  v.  Jovies  (2). 
Or^fin  (3)  and  Clare  v.  Clare 
£n  our  &vour. 

also  referred  to  the  Bankruptcy 
861,  s.  169,  and  Seton  on  Decrees, 


,  J.,  referred  to  Cotton  v.  Clarke 
Lewin  on  Trusts,   6th  ed.  p. 


,  On^venar  Woods  and  APSmnney, 
*^lier  parties. 
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,  J. — ^The  question  in  this  case 

i^t^iaUier  an  executrix  who  has  become 
'^^^pt  since  the  commencement  of  the 
K^^X  is  entitled  to  her  costs  of  the  action 
^^c^nently  to  the  bankruptcy.     In  the 
'^K*^  state  of  the  authorities  I  must 
^^iliat    they    are    conflicting.      There 
^      direct  decision  of   Yice-Chancellor 
^  «iid  a  decision  of  Mr.  Justice  North 
decided  the  point    inconsistently 
'^rith  the  other.      In  this  state  of 
_  it  ia  necessary  that  I  should  con- 
ahortly  what  the  principles  are  upon 
the  Court  appears  to  have  pro- 
_    The  Master  of  the  Rolls  in  the 
*     <rf  Smith  V.  Dale  (5),  after  having 
d  Ijnd  GifTord's  judgment  in  the  case 
Blemrmer  v.  Harris  (9),  ending  with 
■^  irwds,  **  these  parties  cannot  receive 
^  OMBts  while  thc^  continue  debtxnrs  to 
eatate,"  says  <<that  is  right.''    The  de- 
l^Uig  executor  would  have  been  enti- 
1    "^o  no  costs  until  he  had  made  good 
^l^ifiuilt.     It  is  equally  clear  that  this 
^^oijde  Implies  to  a  trustee  and  to  an 
^di^or — no    distinction    can  be  made. 
Lt    ^nfftihffr  principle  has  been  braught 
^<^d  I  must,  in  order  to  shew  what 
^^    firineiple  is,  go  shortly  through  some 
^^9  leading  authorities  upon  the  sub- 

(8)  16  Beav.  184. 

(9)  1  Bubs.  155. 
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The  first  case  is  that  of  Sam^uels  v.  Jones 
(2),  and  the  Yice-Chancellor  there  allowed 
thq  subsequent  costs.     I  will  not  read. his 
judgment  at  length,  because  my  judgment 
if  I  did  SQ  would  be  too  long.    It  seems 
to  me  that  he  states  one  ground,  and  one 
ground  only,  for  his  position,  and  that  is, 
that  the  bankruptcy  was  a  statutory  mode 
by  which  the  debt  of  the  executor  was 
discharged.     Consequently  there  was  no 
set-off  as  between  the  costs  which  the 
executor  prima  fofiie  was  entitled  to,  or 
the  costs  which  the  trustee  was  prima  fa^e 
entitled  to  receive,  and  the  debt  which  he 
owed.     Whyf     Because   the   debt    was 
barred  by  the  bankruptcy.     That  appears 
to  be  the  ground  on  which  the  case  of 
CHbbons  V.  Hawley,  which  is  cited  in  a  note 
to  Samuels  v.  Jones  (2),  was  decided,  because 
the  decree,  which  appears  to  have  been 
most  carefully  framed,  recites  that  inas- 
much as  the  defendant  became  a  debtor  to 
the  estate,  he  was,  in  respect  of  the  amount 
of  his  default,  by  reason  of  the.  Act  in 
force  for  the  relief  of  insolvent  debtors, 
and  for  other  reasons  given,  discharged 
by  virtue  of  the  insolvency.     It  is  quite 
immaterial   whether   it  was    technically 
right  to  say  that  the  defendant  was  dis- 
charged by  the  insolvency.   It  is  sufficient 
for  Uie  purpose  of  that  judgment  to  say 
that  he  was  substantially  discharged,  be- 
cause the  only  mode  in  which  he  could  bo 
reached  after  the  insolvency  was  through 
the  medium  of  the  judgment  given  on 
that  occasion.     That  appears  to  put  the 
matter  on  an  intelligible  ground.     There 
is  no  longer  any  set-off  between  the  debt 
which  the  defaulting  trustee  or  executor 
owes  to  the  estate  and  the  right  which 
he  has  to  the  sum  which  he  is  entitled 
to  receive  by  way  of  costs  out  of  the 
estate,  because  thedebt  itself  is  discharged. 
It  is    unnecessary   to   go  through   some 
other  decisions  which   there  are  to  the 
same  effect,  but  I  will  go  at  once  to  the 
case  which   was    before  Yice-Chancellor 
Malins  of  Bowyer  v.  Griffin  (3).  That  was 
preceded  by  a  decision  of  Turner  v.  Mol- 
lineux  (10),  decided  by  Sir  W.  Page  Wood, 
and  the  grounds  on  which  the  decudon 
proceeded  are  not  stated ;  but  Yice-Chan- 

(10)  9  W  B  262, 
3  G 
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cellor  Malins,  in  the  case  of  Bawyer  v. 
Griffin  (3),  says  that,  "  so  &r  as  the  bill 
seekd  to  make  him  aooount  for  the  trust 
fund  which  ho  has  misapplied,  that  being 
a  mere  money  demand  which  ought  to 
have  been  made,  not  against  him  personally, 
but  against  the  trustee^  of  the  composi- 
tion deed,  he  is  improperly  made  a  party. 
So  far  as  it  seeks  to  execute  the  trusts  and 
to  change  the  trustees,  he  is  a  necessary 
party,  but  he  is  entitled  to  have  his  costs 
paid  by  those  who  have  brought  him  and 
kept  him  before  the  Court.  If  the  suit 
had  been  instituted  before  the  bankruptcy, 
his  costs  incurred  before  the  bankruptcy 
would  liave  been  set  off  against  his  debt 
to  the  estate,  but  his  costs  incurred  after 
hiH  bankruptcy  by  which  he  has  divested 
himself  of  his  estate  must  be  paid."  Upon 
the  Authority  of  that  passage  it  is  said 
that  the  ground  on  which  the  Vice-Chan- 
oellor  proceeded  was  £hat  his  estate  was 
divested  by  the  composition  deed  or  by 
the  bankruptcy.  I  can  hardly  think, 
however,  that  this  was  the  tioie  ground  on 
which  the  yice-Chancellor  proceeded.  The 
case  was  one  to  which  the  old  bankruptcy 
law  applied,  and  there  is  some  difficulty 
in  maintaining  that  there  would  be  any 
substantial  ground  for  making  a  distinction 
between  the  costs  prior  to  and  those  sub- 
sequent to  the  bankruptcy — because  if  the 
trustee's  not  having  any  estate  is  sufficient 
to  excuse  him  in  the  one  case,  it  seems  to 
me  it  would  be  sufficient  to  excuse  him  in 
the  other — ihat  is  to  say,  to  excuse  him 
from  the  effect  of  his  own  default.  The  case 
itself  of  Bowyer  v.  Griffin  (3)  is  one  which 
may  be  placed,  and  I  think  it  ought  to  be 
placed,  on  the  same  footing  as  the  principle 
enunciated  in  Samuels  v.  Jonea  (2).  The 
exact  point  did  not  come  before  the  present 
Master  of  the  Rolls  in  Smith  v.  Dak  (5). 
That  was  a  case  where  there  were  two 
executors,  and  the  default,  if  there  was  a 
default,  was  on  the  part  of  the  executor 
who  had  become  bankrupt,  and  was  in 
respect  of  a  debt  which  he  himself  owed  to 
the  testator's  estate.  It  does  not  appear 
when  the  testator  died,  what  time  had 
elapsed,  or  whether  there  had  been  any 
unreasonable  delay  in  getting  in  the  debt. 
Those  fjBicts  do  not  appear  on  the  report, 
and,  as  the  facts  disclosed  on  the  report 


shew,  it  was  a  debt  which  fell  within  die 
ordinary  operation  of  the  bankruptcy  kw, 
and  therefore  would  be  barred.  Besidei^ 
if  the  debt  had  been  one  arising  from  t 
breach  of  trust  as  opposed  to  an  ordinaiy 
debt,  it  seems  to  me  that  the  leuiifld 
counsel  who  argued  the  oase  would  not 
have  failed  to  insist  npon  the  distinctioii. 
I  say  that  because  this  case  was  decided 
in  1881,  and  although  it  is  now  said  at  tin 
bar  that  the  principle  npon  which  I  pro- 
pose to  proceed  had  not  beem  thoagfat  of 
at  that  time,  that  ia  an  error,  becMue 
it  had  been  clearly  pointed  out  in  Mr. 
Lewin's  book,  on  Trusts  in  the  editiOD 
of  1875.  In  the  edition  which  i^ipeaxed 
in  18.79  the  same  point  is  taken,  and  it 
is  there  stated,  at  p.  850,  in  this  way, 
'^The  Court  never  gives  costs  to  a  'de- 
faulting trustee '  while  he  oontinnei  in 
default,  but  the  Court  says  when  yon  have 
paid  in  the  balance  found  due  from  yoo, 
then  you  shall  have  your  costs.  Bat  t 
bankrupt  ceases  from  the  date  of  lus  bank- 
ruptcy to  be  a  debtor  of  the  trust  estiiB^ 
and  is  therefore  entitled  to  costs  firom  tiie 
date  of  the  bankruptcy."  That  pne^p 
appears  to  me  to  state  truly  the  pikic^; 
but  then  in  a  note  Mr.  Lewin  refento 
the  present  state  of  the'  bankruptcy  Uv 
under  the  Act  of  1869,  suggesting  that  the 
practice  with  reference  to  the  payment  rf 
an  executor's  costs  is  altered  by  reason  of 
the  change  in  the  bankruptcy  ^w.  - 

Perhaps  I  ought  to  say  that  I  have 
looked  at  Morgan  and  Davey  on  Costs,  aaA. 
also    Stone,  and    they    contain   notiuoft 
which  is  material  for  me  to  mention  iniD^ 
judgment.     In  that  state  of  things  the^^ 
come  the  two  last  decisions.     First  the^^ 
is  the  decision  in   Lewia  v.    TVoefc  (^ 
That  was  a  case  before  Mr.  Justice  NortB^ 
in  which  he  declined  to  order  paymec^ 
to  an  executor  of  any  costs  out  of  the  ( 
until  he  had  made  good  his  defiuilt^ 
this  is  what  he  says :  '*  With  regard 
the  case  of  Bowyer  v.  Oriffin  (3),  I 
only  follow    it  to    this    extent— that 
trustee  may  have  his  costs  after  he  * 
paid  into  Court  the  sum  in  which  he  is 
default;  otherwise  I  do   not  think 
case  applies  to  the  present^  because  the^^ 
was  no  money  due  from  the  trustee  to  * 
paid  into  Court,  whereas  in  the 
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ease  there  is  a  sum  due  and  an  order  for  its 
payment  into  Court.''    He  takes  the  same 
ground  as  that  on  which  I  have  proceeded. 
Then  Yioe-Chancellor  Hall,  in  a  subse- 
quent case  of  Clare  v.  Clare  (7),  appears 
to  have  made  enquiries  .as  to  Levns  v. 
Tra$k  (6),  which  had  not  then  been  re- 
ported ;  and  he  states  (and  this  is  worthy 
of  observation,  in  consequence  of  a  portion 
of  the  argument  which  has  been  addressed 
to    me,    namely,  that  the  practice  was 
settled)  that  the  practice  did  not  appear 
to  him  to  be  settled,  and  then  he  said  he 
preferred  to  follow  the  decision  of  Botoyer 
T.  Gr^n  (3), ''  as  it  seemed  to  him  to  be 
consistent  with  good  sense  to  hold  that 
any  pierson  who,  though  adjudicated  bank- 
rapt,  was  retained  as  a  party  to  an  action 
as  executor  or  trustee  should  be  paid  his 
costs."     I  do  not  see  how  it  can  be  said 
that  a  bankrupt  executor  is  retained  by 
the  beneficiaries  mei*ely  because  he  is  not 
dismisBed  from  the  suit ;  but  I  have  very 
litUe  doubt  that  it  would  be  the  right 
oouxse  to  allow  a  defaulting  executor,  not- 
withstanding his  bankruptcy  being  subse- 
quent to  the  commencement  of  the  action, 
to  have  his  costs  paid  out  of  the  estate  if 
the  parties  beneficially  interested  in  that 
estote  said,  "We  cannot  get  on  without 
your  assistance ;  you  must  remain  before 
the  Ck>urt,  and  we  wish  you  to  appear 
ysj  solicitors  and  counsel."    If  there  was 
any  case  of  that  sort  made  out,  it  appears 
to  me  that  the  executor  would  be  en- 
.  titled— seeing  that  he  is   the  executor, 
md  that  it  is  impossible  to  divest  himself 
of  the  character  of  executor — ^to  his  sub- 
*89ii^>^t  costs,  on  accQunt  of  the  services 
Jwidored  by  him  to  the  Court,  and  that. 
<ie  "would  be  entitled  to  those  costs  out 
<jf  the  assets  of  the  estate;  but  I  think 
^  right  principle  is,  that  a  defaulting 
^^•^•^tor  or  trustee  cannot  get  any  of  his 
®J^  «ut  of  the  estate,  until  he  has  made 
Pp*    his  defiiult.     Where,  however,  the 
?^_^Hsing  from  the-defiEtult  is  one  that 
rjf.  Y^eii  barred  by  the  bankruptcy,  he  is 

to  ft^  ^  ^  P*^^  ^^®  ^^^  subsequent 
^**e   bankruptcy.      I  therefore  make 

??^^r    simikr    to  that  in  Lewis  v. 

«^*    (6) — that  Mrs.   Basham  pay  into 

^"?y    the  balance  found  due  from  her 

trttan^  two  months,  and  also  for  payment 


to  her  of  her  costs  out  of  the  estate,  such 
costs,  however,  not  to  be  paid  to  her  until 
she  has  paid  her  balance  into  Court. 


Solicitors— rark,  Nelson,  Morgan  k  Gemmell, 
for  plaintiff;  Vant,  for  defendants;  Q.  K. 
Dodd  &  L.  B.  Mozley,  for  other  parties. 


Fry,  J.    1 
1883.       } 
Jan.  19,  20.  J 


In  re  smith. 

GBEEN   V.   SMITH. 


Bankruptcy  Act,  1869  (32  <t  33  Vict,  c. 
71),  88.  12,'  47  and  bi^UndUcharged 
Bankrupt — Set-off. 

B.  <fc  iV^.  2>r'oved  in  the  bankruptcy  of  S. 
They  had  new  trafisactions  vdth  him  on 
special  terms,  Tfie  bankruptcy  was  closed. 
S.  was  never  discharged  ;  he  died : — Held, 
that  B.  d:  N'.  could  not  set  off  a  balance  due 
from  them  on  tfie  new  transactions  against 
Hie  unpaid  balance  of  their  proved  debt. 

Richard  Smith  (the  intestate  in  this  ad- 
ministration action)  was  adjudicated  bank- 
rupt on  the  30th  of  October,  1877.  On- 
the  10th  of  December,  1880,  an  order  was 
made  in  the  bankruptcy  (upon  reading  the 
trustee's  report  that  the  whole  estate  had 
been  realised,  and  a  dividend  of  \s.  6d. 
and  one-eighth  had  been  paid)  declaring 
the  bankruptcy  proceedings  cloeed. 

The  bankrupt  never  received  his  dis- 
charge; he  died  in  June,  1881,  intestate, 
and  in  December,  1881,  the  writ  in  this 
action  was  issued. 

Messrs.  Bell,  Nott  &  Co.  proved  in  the 
bankruptcy  for  2,193/.  I9s.  10c/.,  in  respect 
of  which  they  received  dividends  to  the 
amount  of  165/.  I3s.  lOd. 

Messrs.  Bell,  Nott  &  Co.  had  certain 
subsequent  business  transactions  with  the 
intestate,  which  commenced  before  the 
close  of  the  bankruptcy,  on  the  terms  of  a 
letter  from  them,  dated  the  29th  of  No- 
vember, 1879,  which  was  as  follows: — 
"  We  credit  you  one  hundred  and  ninety- 
one  pounds  10/9  margin  on  200  baleb 
American  cotton,  Novr./Decr.  delivery, 
bought  from  £skrigge,  Fooley  &  Co.  on 


412 


CHANCEBY  DIVISIOIT. 


\S.8. 


In  re  Smith. 


3l8t  ult.  to  your  tiocount.  Any  profit 
i-eiilified  on  this  or  on  any  further  pur- 
chases of  cotton  on  your  account,  to  be 
applied,  half  in  reduction  of  balance  due 
to  us  V*  a/«  to  Dec.  31,  1876,  and  the 
other  half  to  be  piid  to  you,  or  retained  as 
margin  against  more  extended  purchases 
if  you  prder  it." 

At  the  death  of  the  -intestate  there  was 
due  to  him  on  account  of  the  dealings 
under  the  letter  oi*  tlie  29th  of  November, 
1879,  fi-om  Bell,  Nott  6i  Co.  the  sum  of 
238/.  Is,  dd,,  after  allowing  a  deduction  of 
4G/.  10«.  1 1(/.,  as  half  of  the  profits,  to  be  in 
reduction  of  the  balance  proved  by  Bell, 
Nott  &  Co.  in  the  bankruptcy.  Bell,  ^Jott 
&  Co.  now  chiimed  to  set  the  sum  of 
238/.  Is.  Od,  off  against  the  balance  of  the 
sum  proved  in  the  bankruptcy.  This  was 
a  siunmons  in  the  administration,  action 
(Bell,  Nott  &  Co.  submitting  to  the  juns- 
diction)  to  determine  whether  they  had 
such  right.  The  summons  asked  for  an 
order  on  Bell,  Nott  &  Co.  to  pay  the 
238/.  Is.  9d.  into  Court. 

Coojier  Willis,  Q.C*,  and  W.  W.  Cooper, 
for  the  plaintiff. — The  bankruptcy  is  a 
complete  bar  to  any  enforcement  of  a  debt 
proved  by  the  individual  creditor,  except 
under  the  second  part  of  section  54 ;  such 
enforcement  can  only  lie  in  the  manner 
prescribed,  and  does  not  include  set-off. 
The  three  years  from  the  close  of  the 
bankruptcy  had  not  expired  at  the  death 
of  the  debtor,  and  no  leave  of  the  Court 
had  been  obtained — /?i  re  Pettit  (1)  and 
JiJx  parte  Rhodes  (2).  Section  64  does 
not  give  any  right  against  the  estate  of  a 
decuised  debtor — Ex  jxirte  KeUy  (3). 

The  ci-oditors,  ISIcshrs.  Bell,  Nott  &  Co., 
have  entei'cd  into  a  new  bargain,  and  it 
would  be  coiitiiiry  to  theii-  stipulation,  that 
.out  of  the  past  ti-suisactious  tiiey  should 
get  moi'e  than  the  half  of  the  profita  then 
cu^iged  for. 

Jti/rnCj  for  the  trustee  in  bankruptcy, 
was  willing  that  the  money  should  ho  paid 
to  the  estate  now  lK5iiig  administered. 

Yale  Lee,  for  Bell,  Nott  *k  Co. — Nothing 

(1)  Vi  Law  J.  U'-i'.  Ikmkr.  GJ;  Law  Itep.  1 
Ch.  D.  47«. 

(2)  L5  Vfh.  6:i'J. 

(3)  47  Law  J.  Hep.  Bankr.  30;  Law  Rep.  7 
Ch.  D.  161. 


had  taken  away  the  right  under  the  iki- 
tute  of  set-off,  and  the  remedy  of  tha  oU 
creditors  against  after-acquired  property  of 
a  bankrupt  who  does  not  obtain  hii  dk- 
charge  remains — Barton  v.  TaUmwIl  IVk 
Ward  V.  Painter  (5)  and  Rom  ▼.  SUkH  (6). 

[Fry,  J.,  referred  to  Franeii  y.  /Mh 
toorth  (7).] 

The  proper  person  to  recover  this  ami, 
if  it  could  be  recovered  from  Beil,  Nott 
&  Co.,  would  have  been  the  trustee^  be- 
fore the  order  closing  the  faankmptqr* 
Now  the  proper  person  was  the  reoanr 
of  the  Court  of  Bankruptcy. 

Cooper  Willis,  in  reply.  —  A  baoknipt 
(and  Uierefore  his 'representative,  if  he  be 
dead)  may  sue  in  respect  of  transactuoB 
since  the  adjudication,  and  thebanknmtef 
is  no  defence ;  but  the  trustee  may,  if  he 
thinks  fit,  intei'vene,  and  take  the  beoBfil 
of  the  pitx»eding8 — Jameson  v.  The  BnA 
and  I'He  Company  (8)  and  Herieri  v. 
^at/er  (9). 

Fry,  J.— The  respondents,  Bell,  Nott 
&  Co.,  in  the  first  place,  claim  the  n^t  of 
set-off  against  the  amoimts  due  to  them  in 
the  bankruptcy.     On  that  queBtion  Ifr. 
Yate  Lee,  who  argued  for  the  rei^K)imienti» 
relied  o^  the  statute  of  set-off.    In  answv 
to  that  it  is  suggested  that  the  eftctrf 
the  Bankruptcy  Act,  1869,  is  to  deprive 
them  of  any  such  right  of  set-offl    The 
12th  section  of  that  Act  provides  ''that 
where  a  debtor  shall  be  a4JudicatBd  ft 
btmkrupt  no  creditor  to  whom  the  bank- 
rupt is  indebted  in  respect  of  any  deb^ 
provable  in  the  bankruptcy  shall  have  aniy^ 
i-emedy  against  tha  property  or  penoD  <^ 
the  bankrupt  in  respect  of  such  debt^  b^- 
cept  in  manner  provided  by  this  Act,"  No^^ 
piusing  there,  a  right'of- set-off  is  ondoiil 
odiy  a  remedy  against  the  property  of 
bankrupt,  and  comes  within  the 
Then  section  47  dii*ects  that,  upon  a  npo^^ 
of  the  trustee,  "  the  Court,  if  satisfied 


(4)  1  Buss.  &  M.  237. 

(5)  4   Myl.  ic    Cr.  298;    10    Law   J. 
Ghanc.  4. 

(6)  8  Taunt.  499. 

(7)  4  Com.  B.  Kep.  202;  17  Law  J.  Rep, 
185. 

(8)  48  I^w  J.  Rep.  Q.B.  249;    Law  Bep.  - 
Q.B.  D.  208.  _^ 

(9)  6  Q.B.  Rep.  966;    J2  Law  J.  Bepi  Q.^ 
286. 
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the  whole  of  the  propertj  of  the  bankrupt 
has  been  realised  for  the  benefit  of  lus 
creditors,  or  so  much  of  it  as  can  be 
realised  without  needlessly  protracting  the 
bankruptcy,  shall  make  an  order  that  the 
•bankruptcy  is  closed." 

Then  section  54  provides  what  shall 
happen  in  the  case  of  a  person  who  has 
not  obtained  his  discharge  after  the  close  of 
the  bankruptcy.     It  provides,  in  the  first 
plaoe^  that  "  no  portion  of.  a  debt  provable 
under  the  bankruptcy  shall  be  enforced 
against  the  property  of  the  person  so  made 
bankrupt  until  the .  expiration  of  three 
yean  from  the  dope  of  the  bankruptcy." 
If.  be  pay  certain  sums  during  that  time 
he  will  be  entitled  to  his  order  of  discharge. 
Then,  in  the  alternative,  the  section  pro- 
Tides,  if  he  has  not  obtained  an  order  of 
discharge,  "  any  balance  remaining  unpaid 
in  respect  of  any  debt  proved  in  such  bank- 
Tuptey  (but  vdthout  interest  in  the  mean- 
time) shall  be  deemed  to  be  a  subsisting 
debt,  in  the  nature  of  a  judgment  debt, 
and,  subject  to  the  right  of  any  persons 
who  have  become  creditors  of  the  debtor 
Binoe  the  dose  of  his  bankruptcy,  may  be 
enlbroed    against   any    property   of   the 
debtor,  with  the  sanction  of  the  CSourt 
which  adjudicated  such  debtor  a  bankrupt, 
or  of  the  Court  having  jurisdiction  in 
bankruptcy  in  the  place  where  the  pro- 
perty is  situated,  but  to  the  extent  only 
and  in  manner  directed  by  such  Court,  and 
sftar  giving  such  notice  and  doing  such 
sets  as  may  be  prescribed  in  that  behalf." 
The  whole  scope  of  the  Bankruptcy  Act 
Jippaais  to  me  to  be  this — ^that  the  whole 
or  the  remedies  of  persons  proving  are  con- 
^MMcd    to  proceedings  in  the  bankruptcy 
Qaider  the  Bankruptcy  Courts.      The 
is  to    be    realised    before    the 
and  to  be  distributed  pari  passu. 
three  years-  no  creditor  proving 
enforce  his  debt,  and  if  the  bankrupt 
e  end  of  that  time  has  made  the 
payment  he  will  be  entitled  to 
^  "ischnrge ;  if  not,  the  debts  shall  be 
,  in  one  manner,  and  one  manner 
'Under  the  direction  of  the  Bankruptcy 
,  and    the    money   thus    produced 
be  distributed  among  all  the  cre- 
It  is  evident  that  to  allow  one 
to  enforce  payment  of  his  debt  by 
of  a  set-off  is  to  give  such  creditor  a 


preference  against  all  other  creditors,  and 
to  the  extent  to  which  he  succeeds  to 
divert  the  property  which  would  feed  the 
fund  which  is  divisible  among  all  the 
creditors.  Therefore,  to  allow  such  set- 
off would  be  acting  against  the  12th  sec- 
tion and  the  scope  of  the  Act.  In  that 
conclusion  I  am  very  much  confirmed  by 
the  case  of  Francis  v.  Dodaworih  (7),  to 
which  I  have  befere  referred.  That  was  a 
case  under  the  Act  1  &  2  Vict.  c.  110. 
The  marginal  note  states :  ''  Although  a 
discharge  under  the  Insolvent  Debtors 
Act  \  k2  Vict.  c.  110,  does  not  operate 
as  a  complete  extinguishment  of  a  debt 
scheduled,  the  creditor  is  not  entitled  to 
plead  such  debt  by  way  of  set-off  to  an 
action  brought  against  him  by  the  insol- 
vent for  a  demand  accruing  subsequently 
to  his  discharge." 

The  principle  on  which  the  Court  pro- 
ceeded was,  mutatis  mutandis^  the  same 
which  I  have  already  expressed.  The 
Court  found  that  the  spirit  and  intention 
of  the  Act  was  to  distribute  any  property 
for  the  benefit  of  all,  and  to  prevent 
priority ;  and  the  Court  held  that  though 
the  words  ''  set  off"  were  not  mention^ 
yet  it  was  inconsistent  with  the  general 
spirit  and  intention  of  the  Act  to  allow  a 
set-off.  I  hold  therefore  that,  under  the 
circumstances  of  this  case,  there  is  no  right 
of  set-off. 

Mr.  Yate  Lee  has  said  that  the  money 
in  question  is  due  to  the  trustee,  and  is 
not  therefore  capable  of  being  received  by 
the  executor.  The  rule  I  take  to  be  is, 
that  where  a  person  is  sued  by  a  bankrupt, 
he  cannot  set  up  the  bankruptcnr  as  a 
ground  of  defence  to  the  action  imless  the 
trustee  thinks  fit  to  intervene.  Now,  in 
the  present  case  the  trustee  has  appealed 
in  Court,  and  has  not  interfered  with  the 
payment  to  the  executor. 

There  is  only  one  other  point  on  which 
I  think  I  ought  to  observe.  Mr.  Yate 
Lee  has  contended  that  section  39  of  the 
Bankruptcy  Act  is  imported  into  the  ad- 
ministration by  virtue  of  the  10th  section 
of  the  Judicature  Act,  1875.  There  is  no 
evidence  before  me  that  the  estate  is  insol- 
vent. The  only  question  is,  whether  I 
ought  not  to  allow  Mr.  Yate  Lee  to 
bring  that  forward  by  an  enquiry  if  he 
thinks  he  can  succeed. 
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[His  Lordsbip  directed  the  money  to  be 
paid  into  Court,  and  an  enquiry  to  be  made, 
if  Bell,  Nott  &  Co.  desired  it,  wbether 
the  estate  of  the  testator  is  or  will  be  in- 
solvent, with  liberty  to  Messrs.  Bell,  Nott 
&  Co.  to  apply  for  repayment  when:  the 
enquiry  should  be  answered,  or  on  the 
result  of  the  genei*al  certificate.] 


Solicitors— J.  J.  Sc  C.  J.  Allen,  agents  for 
G.  Smith,  Tunstall.  for  plain tifT ;  G.  L.  P.  Byre 
k  Co.,  agents  forGamctt  vVc  Tarbet,  Liverpool, 
for  Bell,  Nott  &  Co. 


Fry,  J. 
1883 
Feb 
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DONNELL  V.    BENyETT. 


Jurisdiction. —  Injunction  —  Negative 
clause. 

An  injunction  \oas  granted  to  enforce  a 
contract  not  to  sell  fsh  refuse  to  any 
manufacturer  other  than  the  jilaintiff. 

The  plaintiffhad  set  up  at  Great  Grimsby 
a  fish  manure  manufactory.  The  defen- 
dants were  Messrs.  Bennett,  fish  manure 
manufacturei-s,  also  of  Great  Grimsby,  and 
Daniel  Cormack,  a  fish-curer  and  fisli- 
smoker  of  the  same  town. 

The  plaintiff  in  December,  1882,  entered 
into  a  contract  in  writing  with  the  defen- 
dant Daniel  Cormack  in  the  following 
terms : — 

"  The  vendor  a^ees  to  sell,  and  the  pur- 
chaser agrees  to  buy,  all  fish  or  parts  of 
fish  not  used  by  the  vendor  in  his  business 
as  a  fish-curer  and  fish-smoker,  at  the  price 
of  twenty-three  shillings  per  ton,  for  the 
space  of  two  years,  from  the  31st  day  of 
December,  1882;  and  in  consideration 
thereof,  the  vendor  further  agrees  that  he 
will  not  sell  during  the  said  space  of  two 
years  any  fish  or  pirts  of  fish  to  any  other 
manufacturer  whatever ;  and  the  purchaser 
further  agrees  that  ho  will  take  and  pay 
for  all  fish  or  paiifl  of  fish  which  the  vendor 
shall  deliver  to  him  at  the  said-  price  of 
twenty-three  shillings  ))ei*  ton  delivered  at 
the  purchaser's  works." 

The  defendants,  Messrs.  Bennett,  had 
induced  the  defendant  Cormack  to  break 


his  contract  with  the  plaintiff,  and  sell  hu 
fish  refuse  to  themselveB  at  an  «w1imhw4 
price.  In  consideration  for  his  doiDg  n, 
they  paid  him  money  and  promiaed  turn 
indemnity. 

The  plaintifirclaimedn>eGific  perfomuiiOB 
against  Cormack ;  an  injunction  against  all 
the  defendants,  to  restnun  Cormack  from 
selling  to  Messrs.  Bennett^  and  Mean. 
Bennett  from  buying  from  -Cormack,  lay 
fish  refuse;  and,  in  the  third  plaoe,  damagH 
from  all  the  defendants. 

//.  A.  Gijfard,  Q.C.,  and  Samvd  HdL, 
for  the  plaintiff. — ^The  rule  in  grantiiq^  in- 
junctions in  such  a  case  as  this  was  thift 
whero  there  was  a  contract  that  from  iti 
nature  could  not  be  specifically  enforoedftlia 
Court  could  not  restrain  the  doing  of  aeii 
incompatible  ii^ith  the  performanoe  of  the 
contract,  unless  (a3  in  this  case)  there  mi 
a  substantive  negative  contract  not  to  do 
such  acts ;  but  that  if  there  were  sack  no- 
gative  contract  the  Court  would  enfiDioe  it 
by  injunction — LutiiUy  V.  Wagnv  (1)^ 
De  Mattos  v.  6^t69(m(2)  and  Z>t0Aridb0aT. 
Cabburn  (3). 

[Fry,  J.,  refeiTod  to  FathmyiU  v.  iSow- 
land  U)  and  T^ie  Woherhampian  tmi 
Walsall  Railway  Company  v.  The  Laidtm 
awl  North    Western   Raihoay  CompaHU 

(5)-] 

CozenS'Hardy,  Q,C.,  and    WUliammni 

for  the  defendants,  distinguished  this  oav 

from  the  decisions  cited  on  the  other  sid^ 

on  the  ground  that  Tiere  the  negative  oqd- 

ti-act  was  coextensive  with  the  podtive 

contract.     They  cited,  in  addition  totiiB 

ca^^s  refeired  to  on  the  other  side,  BrtU 

V.  7he  EoAt  India  Steamship  Company  {S) 

and  Catt  v.  Tourle  (7). 

Fry,  J.,  after  stating  the  fiEusts,  ■id,'— 
The  question  is,  in  my  judgment^  by  nc: 

(1)  1  Dc  Gcx,  M.  .k  G.  604  :  6  De  Gexft 
485  ;  21  Law  J.  Ucp.  Cbanc.  898. 

(2)  4  Dc  Gcx  &  J.  276 ;  28  Law  J.  Rep.  Cbio 
6."). 

(3)  2  Vh.  r>2. 

(4)  43  Law  J.  Rep.  Cbanc.  252 ;  Law  Bef.  I 
Eq.  132. 

(o)  43  Law  J.  Rep.  Oianc.  131 ;  Law  Bep.  1 
£q.  433. 

(6)  2  Hem.  &  M.  404 

(7)  38  liaw  J.  Rep.  Ghana  401,  666 ;  U^ 
Rop.  4  Clianc.  654. 
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an  eacy  one,  because  of  the  state  of 
thoritiiBS.  It  appears  to  me  that  the 
107  of  recent  decisions,  especially 
K  at  FothergiU  v.  Rowkmd  (4)  and 

otoerhampUm  and  WaUaU  Railway 
tny  T.  The  London  and  North  Wes- 
Raiiway  Company.  (5)  is  towards 
iew — that  the  Court  ought  to  look 
it  is  the  nature  of  the  contract  be- 

the  parties,  and  if  that  contract,  as 
le,  IB  the  subject  of  equitable  juris- 
ly  an  injunction  may  be  granted, 
fir  it  contains  a  negative  stipulation 
L  But  if,  on  the  other  hand,  the 
at  18  only  properly  satisfied  by 
[60,  then  the  Court  ought  not  to  in- 
I  bjway  of  injunction.  That,  it 
."■  to  me^  is  the  course  to  which  the 

ii  tending;  and  it  appears  to  me 
ihat  18  the  proper  line  at  which  the 

ought  to  divide  the  cases.   But  that 

the  question  before  me.  The  ques- 
I  whether  on  the  authorities  that 
t  drawn.  Now  there  are  authorities 
FOOT  of  the  plaintiff's  contention — 
ckten  V.  Caihum  (3)  was  one,  in 

the  Court  interfered  by  injunctioir 
tndn  breach  of  a  negative  contract, 
here  the  whole  contract  could  not 
specifically  enforced.  Still  more 
if  Lwndey  v.  Wagn»r  (1)  in  his 
\  There  the  Court  enforced  by 
stion  a  portion  of  a  contract  which 

Dot  have  been  specifically  enforced, 
lOrd  St.  Leonards  discussed  the  ques- 
rhefcher  an  injunction  ought  to  be 
sd  in  some  cases  in  which  specific 
manee  cannot  be  granted,  and  he  de- 
ned  that  question  in  the  afiirmative, 
16  made  these  observations  (8)  :— 
erever  this  Court  has  no  proper  juris- 
n  to  enforce  specific  performance, 
terates  to  bind  men's  consciences, 
r  as  they  can  be  bound,  to  a  true 
literal  performance  of  their  agree- 
I,  and  it  will  not  suffer  them  to  depart 

their  contracts  at  their  pleasure, 
ig  the  party  with  whom  they  have 
loted  to  the  mere  chance  of  any 
^  which  a  jury  may  give.  The 
lie  of  this  jurisdiction  has,  I  believe, 
\  wholesome  tendency  towards  the 
teanee  of  that  good  fiedth  which  exists 

(8)  1  De  Gei,  M.  dc  Q.  at  p.  619. 
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in  this  country  to  a  much  greater  degree, 
perhaps,  than  in  any  other ;  and  although 
the  jurisdiction  is  not  to  be  extended,  yet 
a  Judge  would  desert  his  duty  who  did  not 
act  up  to  what  his  predecessors  have  handed 
down  as  the  rule  for  his  guidance  in  the 
administration  of  an  equity."  It  is  plain, 
therefore,  that  Lord  St.  Leonards  did  not 
adopt  the  rule  to  which  the  more  recent 
cases  have  been  tending. 

That  is  the  way  in  which  the  direct 
authorities  stand.  They  appear  to  me  to 
shew  that  in  cases  of  this  description  where 
there  is  a  negative  clause  the  Court  has 
enforced  it,  without  regarding  whether 
specific  performance  can  be  granted  of  the 
whole.  Then  it  is  said  by  Mr.  Hardy, 
that  in  all  those  cases  the  negative  contract 
was  a  part,  and  a  separate  part,  of  a  laiger 
contract,  and  those  cases  do  not  apply  to 
cases  like  the  present,  in  which  he  suggests 
that  the  negative  and  positive  branches 
of  the  contract  are  coextensive.  On  that 
argument  two  enquiries  arise.  In  the 
first  place,  is  it  true  that  the  negative  is 
coextensive  with  the  positive  branch  of 
the  contract  %  In  my  judgment  it  is  not 
The  affirmative  contract  is,  that  for  two 
years  he  will  supply  all  fidi  refuse  at 
23«.  per  ton.  The  n^ative  contract  is, 
that  during  two  years  he  will  not  sell  to 
any  other  manufiMsturer  whatever.  It 
leaves  it  open  to  him  on  the  negative 
contract,  that  he  will  either  not  sell  at  all, 
or  will  sell  to  some  person  other  than  a 
manufacturer.  The  next  enquiry  is  whe- 
ther the  authorities  support  any  such  dis- 
tinction. It  appears  to  me  that  they  do 
not.  In  Lumley  v.  Wagner  (1)  the  posi- 
tive contract  was  that  the  defendant  would 
sing  at  Her  Majesty's  Opera  House  for 
three  months.  The  negative  contract  was 
that  she  would  not  use  her  talents  at  any 
other  theatre  during  that  tima  It  is  quite 
true  the  eontract  contained  certain  stipu- 
lations as  tp  how  many  nights  she  was  re- 
quii'ed  to  sing  a  week ;  but  it  appears  to  me 
Uiat  the  substance  of  the  contract  was  that 
she  should  sing  for  three  months  entirely 
for  the  plaintiff,  for  she  could  not  be  singing 
always ;  while  she  was  singing  she  was  to 
sing  at  Her  Majesty's  Opera.  It  appears 
to  me  that  in  tiiat  case  the  two  contracts 
were  substantially  coextensive.  Further, 
it  is  to  be  borne  in  mind  that  Lord  Si. 
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Leonards  did  not  decide  on  any  such  dis- 
tinction, and,  as  far  as  I  am  aware,  there 
is  no  trace  of  it  in  the  earlier  authorities. 

Then  comes  the  case  of  CaU  v.  Totirle 
(7),  in  which  HiUa  v.  CroU  (9)  was  much 
referred  to.  That  is  a  case  that  contains 
a  positive  and  negative  contract.  Ix)rd 
Justice  Giffiurd  said  expressly : — "  With 
respect  to  HiUs  v.  CroU  (9),  that  case,  as 
was  said  by  Lord  St.  Leonards  in  his 
judgment  in  Lumley  v.  Wagner  (1),  was 
decided  according  to  its  particular  circum- 
stances. Unless  it  is  to  be  taken  as  laying 
down  that  the  Court  is  to  refuse  to  act  on 
a  negative  covenant  wherever  there  is  a 
correlative  obligation  which  it  cannot  en- 
force, it  does  not  apply ;  if  it  is  taken  as 
going  that  length,  it  is  contrary  to  Luinley 
V.  WagTier  (1),  and  must  be  considered  as 
overruled." 

It  appears  to  me,  therefore,  that  the  dis- 
tinction urged  on  me  does  not  receive  any 
support  from  the  earlier  authorities.  I 
have  come  to  the  conclusion  that  upon  the 
authorities  I  ought  to  grant  the  injunction. 
I  do  so  with  reluctance,  because  I  find  a 
difficulty  in  finding  any  substantial  dis- 
tinction on  principle,  or  to  draw  any  ra- 
tional difference  between  FothergUl  v. 
Rowland  (4)  and  this  case.  And  I  find  it 
difficult  to  reconcile  my  decision  with  the 
observations  of  the  present  Lord  Chancellor 
in  The  Wolverhampton  aiid  Walsall  Hall- 
way Company  v.  The  London  and  North 
Western  Railway  Company  (5).  But  at 
the  same  time  the  Courts  have  laid  down 
that,  so  far  as  there  is  a  negative  con- 
tract, it  is  to  be  enforced  by  injunction. 
That  is  what  Lord  St.  Leonards  said  in 
the  case  of  Lamley  v.  Wagner  (1).  It  ap- 
pears to  me  I  must  grant  the  injunction. 
Though  I  should  be  far  from  sorry  if  the 
Court  of  Appeal  took  a  different  view,  I 
think  I  am  bound  by  authority. 


Solicitors — Bower,  Cotton  &  Bower*  agents  for 
C.  M.  Salomonson,  Manchester,  for  plaintiff ; 
Williamson,  Hill&  Co.,  agent-sfor  Stephenson 
&  Mountain,  Great  Qrimsby,  for  defendants. 


r0  hatgabth's  sbttejb- 

MENT  TRUSTS. 


(9)  2  Fh.  60;  14  Law  J.  Bep.  Chanc.  444. 


Bacon,  V.C.I    j 
1883.        \  ^^ 
Jan.  13.    J 

Succession  DtUy — Ceaser  of—Ihdy  m 
Letters  of  .Administration  —  jS'tiootfffioii 
Duty  Act,  1853  (16  d;  17  Ftrf.  «.51),Jf.lO 
and  41 — Customs  and  Inland  Revenue  Aet^ 
1881  (44  Vict.  c.  12),  ss.  27  and  41. 

In  1855  20,0002.  u)aa  settled  upon  trust 
for  a  husband  and  wife  respeetivdy/cr  l^e, 
and  after  the  decease  of  the  survivor  fif 
the  issue  of  the  marriage   who  aUaiaisi 
twenty-one.     There  %oas  issue  one  son^  who 
attained  txoenty-one,  and  died  inlestate  ui 
November,  1881.     The  husbandf  the  mr- 
vivor,  took  ofU  letters  of  administraiicm, 
on  which  duty  at  three  per  cent.,  under 
the  Customs  and  Inland  Revenue  Aet,  1881, 
s.  27,  vxispaid,  and  daimed  the  whole  Jwsd^ 
contending  thai,  under  section  41   ^  M0 
same  Act,  no  further  duty  was  or  would 
become  payable  either  under  the  settlement 
or  under  the  estate  of  the  son : — ^Held,  that 
t/ie  wording  of  section  41  was  directly  op- 
plU^ble  to  the  present  case,  and  that  <m 
fatlier,  liaving  paid  duty  at  three  per  oaiL, 
under  section  27,  on  the  value  of  the  ifUerut 
in  reversion  expectant  on  his  own  deeeast, 
toas  not  liable  to  pay  any  further  duty  m 
respect   of  any  succession  erected  by  tk 
settlement  or  under  the  estate  of  the  soil 

By  a  marriage  settlement,  dated  the  lOtk 
of  March,  1855,  stock  and  secoritifls  of  tbfl 
value  of  over  20,0002.  were  vested  in  tnu- 
tees  upon  tnist  for  the  wife  and  husfatiiil 
respectively  for  life,  and  after  the  death  of 
the  survivor,  and  subject  to  a  power  d 
appointment,  which  was  never  exeraMd, 
for    the   issue  of  the  marriage  who  at- 
tained twenty-one.    The  wife  died  in  ISTSy 
leaving  issue  of  the  marriage  one  child, » 
son,  who  attained  twenty-one  on  the  23rA> 
of  June,  1880,  and  died  on  the  6th  of  N( 
vember,  1881,  intestate,  and  withoat ! 
been  married. 

The  father,  having  taken  out  letten 
administration  to  the  son,  claimed  to 
entitled  absolutely  to  the  trust  fond, 
value  of  the  trudt  fund,  less  the  value  < 
the  life  interest  therein  of  the  &ther, 
had  been  calculated  at  1 4,0002.,  was  bion^i^^ 
into  the  account  of  the  estate  of  the 
and  legacy  duty  at  three  per  cent 
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'ay^orfAV  Tnuts, 

thereon  under  the  CuBtomR  and 
Tenne  Act,  1881,  s.  27 ;  and  the 
bended  that,  under  section  41  of 

Aoty  no  further  dutj  was  or 
xXDie  payahle  either  under  the 
i  or  under  the  estate  of  the  son. 
960  were,  however,  informed  by 
troUer  of  the  Inland  Kevenue 
)  was  a  presumptive  claim  for 
duty  on  the  death  of  the  father 

setdement  which  must  be  pro- 

before  parting  with  the  fund. 
leSy  at  the  request  of  the  father, 

paid  1,000/.  into  Court  under 
le  Belief  Act,  1847,  to  meet  this 

the  question  as  to  the  liability 
.6  per  cent,  succession  duty  was 
ihe  petition  of  the  father  for  the 
»at  to  him  of  this  fund. 

,   Q,C.f  and  Morsheady  for  the 

relied  on  section  41  of  the  Cus- 
[nland  Revenue  Act,  1881. 
?oumaUy  for  the  trustees,  took  no 
3azgument. 

n  Stnokina,  for  the  Crown. — 
Ay  the  settlement  was  executed, 
aoession  created,  the  liability  to 
ae  per  cent,  on  the  death  of  the 

parent  attached  on  the  trust 
be  duty  attaching  on  the  trust 
inunount  to  that  payable  in  re- 
16  lettOTs  of  administration,  and 
discharged  by  the  three  per  cent, 
by.  The  two  succession  duties 
'  distinct,  and  are  payable  on  two 
mds.  The  one  per  cent,  payable 
I  intestacy,  on  the  succession  of 

to  the  son's  estate,  is  in  respect 
l,f  the  value  on  which  probate 
ree  per  cent,  has  been  paid.  This 
I    admit,  within    the  wording 

41 ;  but  the  one  per  cent,  on 
Uie  value  of  the  trust  fund, 
I  respect  of  the  son's  succession 
ler,  18  a  subsisting  liability  which 
be  provided  for. 

V.C. — The  question  before  me  is 
xmstruciion  of  the  Customs  and 
ivenue  Act,  1881.  The  question 
irely  to  be  determined  by  the 
[  have  paid  great  attention  to 
lent  of  Mr.  Yaughan  Hawkins, 
10  \mek  to  this,  that  I  must  deal 
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with  the  subject  under  the  statute.  The 
general  scope  of  all  the  statutes  relative  to 
this  subject  is  this:  The  State  says  that 
before  you  may  be  entitled  to  any  property 
by  succession,  or  by  legacy  or  otherwise, 
when  your  title  to  that  arises,  the  State 
will  take  from  you  a  certain  percentage, 
and  you  shall  only  receive  that  which  you 
are  apparently  entitled  to  after  the  deduc- 
tion of  that  percentage  which  belongs  to 
the  State.  The  Succession  Duty  Act  of 
1853  provides  that  there  shall  be  a  duty 
of  one  pe^r  cent,  payable  under  the  present 
circumstances.  The  Act  of  1881,  having 
in  contemplation  the  Act  of  1853~pro- 
viding  for  the  case  of  probate  and  legacy 
duty,  and  so  on — ^says,  whenever  you  have 
exhibited  your  inventory,  supported  it  by 
your  affidavit,  and  the  Legacy  Office  is  satis- 
fied with  that,  and  you  have  paid  the  duty 
of  three  per  cent.,  you  shall  be  exempt  from 
paying  that  duty  which  the  Act  of  1853 
required  you  to  pay.  That  is  most  emi- 
nently reasonable,  and  most  f&ir  and  just, 
because  these  interests  in  succession  are  of 
such  an  infinite  variety  and  form,  that  the 
persons  in  whom  they  are  vested  being  ex- 
posed to  all  the  accidents  of  life  and  death, 
and  so  on,  may  find  it  necessary,  or  their 
creditors  may  find  it  necessary,  that  their 
reversionary  interest  or  their  succession 
interest  shall  be  made  available  for  present 
purposes.  Well,  death  is  one  of  those 
events.  A  man  who  is  entitled  under  a 
settlement  to  the  settlement  fund  is  prima 
facie  chargeable  with  the  one  per  cent,  duty 
and  no  more.  If  it  is  necessary  for  his 
creditors,  legatees,  or  anybody  else  who  is 
interested  in  his  property,  to  realise  his 
property,  and  part  of  his  property  consists 
of  his  reversionary  interest,  that  is  subject, 
prima  facie,  to  a  duty  of  one  per  cent.  But 
if  the  provisions  of  the  Act  of  1881  are 
complied  with,  and  an  inventory  supported 
by  ajffidavit  is  exhibited,  and  the  whole  of 
the  property,  including  this  succession,  is 
placed  before  the  Legacy  Duty  Office,  then 
upon  payment  of  three  per  cent.,  in  the 
very  terms  of  the  statute,  the  payment  of 
the  one  per  cent,  succession  duty  is 
abolished,  it  is  no  longer  operative. 

The  words  are  open  to  no  kind  of  doubt. 
[His  Lordship  read  the  41st  section,  and 
continued  :]  Unless  I  am  authorised  to  re< 
peal  that  statute,  I  say  that^  in  very  plain 

3  H 
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In  re  HaygartJCt  Trmti, 

term»,  in  this  case,  the  sucoession  duty  which 
would  have  been  payable  under  the  settle- 
ment is  by  this  Act  exempted  and  i*eleased, 
and  the  personal  representative  who  has 
jiaid  the  three  |>er  cent,  is  no  longer  liable 
to  pay  the  one  i)er  cent.  Tliere  will  be  a 
declaration  that  no  further  duty  is  payable 
in  i'esi)ect  of  the  trust  fund,  subject  to  the 
trusts  of  the  indenture  of  settlement,  or  in 
res|)ect  of  the  estate  of  the  intesfcite.  The 
costs  of  the  petitionei*s  and  the  trust-ees 
may  be  paid  out  of  the  1,000/.  debenture 
stock  which  is  in  Court,  and  the  balance 
may  be  transferred  to  the  i>etitioners. 


Solicitors — Tylce.Wiokham,  Mobtirly  &  Tyloe,  fur 
IKjtitionor;  G.  T.  Wocxlroolfc,  for  trustees;  Soli- 
citor to  Liland  Revenue,  for  the  Crown. 


Fry,  J. 

1882. 
Nov.  29. 
Dec.  19. 


nUCHES  HALLETT  V,  THE  IN- 
DIAN MAMOTH  GOLD  MINES 
COMPANY    (limited). 


2'nistee — Inch' mn  ity  —  Quia  Timet  — 
Company — Shares —  Wiyidiiif/  Up, 

A  trustee  of  partly  paid  up  shares  in 
a  company  in  liquidation  is  not  entitled 
to  a  jifdi/Dient  for  indemnity  againM  his 
cestui  qu^  trust  without  evidence  that  a 
call  will  be  made. 

The  plaintiff  had  taken  2,000  U,  shares 
in  the  Indian  Mamoth  Gold  Mining  Com- 
pany, as  tinistee  for  one  Cookesley.  Ho 
Jiaid  500/.  {5s,  a  share)  allotment  money 
with  cash  supplied  by  Cookesley.  No  fur- 
ther money  was  called  up  on  the  shares.  He 
had  applied  for  the  shares  by  wnting, 
which  he  handed  to  Cookesley  together 
with  a  transfer  executed  to  Cookesley, 
and  Cookesley  promised  to  get  the  shares, 
when  allotted,  registered  in  hLs  own  name. 
He  accordingly  lodged  the  transfer  with 
the  company ;  but  the  dii'ectors,  in  exercise 
of  a  power  given  by  the  ai-ticles,  refused 
to  register  the  shares  in  Cookesley's  name. 


The  action  was  brought  against  the  com- 
pany, certain  directors  of  the  company,  and 
Cookesley.  The  plaintiff  alleged  that  he 
had  been  induced  to  take  the  shares  by 
fraudulent  misreprcsontations  contained  in 
a  pi*ospectas.  He  claimed  canoellatioin  of 
the  shares,  indemnity  from  the  directon 
and  also  fi'om  Cookesley  his  cestui  que 
trust,  Befoi-e  the  trial  of  the  action  an 
oixler  was  made  to  wind  up  the  oompanj 
compulsorily,  and  leave  was  refused  to  tiie 
plaintiff  to  proceed  with  the  action  against 
the  com|)any.  The  action  was  broo^t  on 
for  trijd  against  the  directors  and  Cookeilef. 
The  latter  was  out  of  the  jurisdiction,  anl 
did  not  appear. 

His  Lordship  dismissed  the  action  on 
the  evidence  against  the  directors. 

W,  W,  Karslake,  Q,C.,  and  Z)oM», for  tiie 
plaintiff,  asked  against  Cookesley  jodgment 
by  default,  for  indemnity  and  costs. 

[Fry,  J. — It  appears  to  me  at  present 
merely  a  quia  timet  action.     The  only  cue 
I  am  aware  of  in  which  such  relief  b* 
lH?en  given,  whei*e  actual  damage  has  not 
been  shewn,  is  Hayes  y.  Bamlagk  (1)« 
which  has  never  been  followed.] 

Where  a  company  is  being  wound  n_ 
judgment  for  indemnity  is  given  in  respect 
of  liability  to  pay  calls  not  yet  made — ^ 
Evans  v.  Wood  (2)  and  Phenc  v.  GUkiir^ 
(3). 

Tlie  plaintiff's  case  differs  from  thato  ^ 
an  ordinaiy  trustee,  because  the  benefidar^ 
not  merely  enteix>d  into  an  implied  contrar 
to  indemnify,  but  undertook  at  once  to 
rid  of  the  reLitionsldp  of  trustee 
cestui  que  trust,  and  to  relieve  the  tnmUi— ■ 
from  the  possibility  of  loss.  The  plsinti^M 
therefore,  has  a  right  to  specific  perf< 
ance  of  that  contract. 

Cozens-IIardy,  Q.C.,  and  Kirby^  tofr 
dii^ectors,  were  not  called  on. 

Fry,  J.  (after  giving  judgment  with 
in   favour    of  the   directors),   said, — ^ 
plaintiff's  case  against  Captain  Cookeeli 
is  this,  that  he  is  liable  to  indemnify 
in  re8|)ect  of  the  15«.  still  payable  on 
sliares ;  and,  upon  the  evidence  before  m 

(1)  1  Vem.  189. 

(2)  37  Law  J.  Bep.  Chanc.  169;  LawBep^ 
Eq.  i). 

(:<)  5  Hare,  1 ;  16  Law  J.  Rep.  Cbanc.  66. 


•2j 


mCHiLEiillAS  1882  lo  MICHAELMAS  1883. 


4ld 


kei  Hdliett  v.  Indian  Mamoth  Gold  Mine*  Co. 


inly  am  of  opinion  that  the  plaintiff 
led  to  indemnity  from  Cookesley  in 
of  that  15«.  But  then  arises  this 
r  oonsideration — namely,  that  no 
*  the  15«.  has  heen  called  for,  and 
r  anything  that  appears  in  evidence 
me  no  part  ever  will  be  called  for. 
er  it  will,  or  will  not,  of  course  I 
tell.  It  appears  to  me,  therefore, 
is  is  a  simple  case  of  a  person  who 
cen  property  in  his  name,  and  who 
led  to  indemnity  against  some  other 
suing  for  that  indemnity  before  the 
)ency  which  creates  the  damage  has 

It  is,  therefore,  in  my  judgment, 
action  quia  timet.  It  is  a  very  im- 
» enquiry  whether  such  actions  quia 
m  be  maintained.  Kthey  can,  it  is 
J  that  every  person  who  has  under- 
any  position  of  responsibility  for 
r  which  entitles  him  to  indemnity 
le  before  the  nght  to  indemnity 
I  may  sue  before  the  right  to  the 
)  has  accrued  which  gives  rise  to 
temniiy.  It  appears  to  me  that 
no  such  case.  The  case  of  Uayes 
*iagh  (1),  so  fiftr  as  I  am  aware,  is 
r  authority  that  countenances  that 
Jid,  as  I  have  observed  on  a  previous 
1,  as  far  as  I  am  aware  that  case  has 
»«n  followed,  nor  any  branch  of  that 
aee,  therefore,  no  authority  binding 
a  which  would  induce  me  to  pro- 
such  a  decree;  and  I  must  refrain 

enlaiging  the  jurisdiction  of  the 
:>ecause  it  appears  to  me  that  it 
Q  a  most  injurious  consequence  to 
Ely  person  in  the  position  of  the 

before  he  is  injured  to  seek  for 
ty.  There  are  undoubtedly  cases 
ki  where  a  contract  for  indemnity 
•nd  a  right  to  sue  upon  that  cen- 
ts arisen,  the  Court  has  declared  a 
indemnity  generally,  and  has  put 

in  such  a  train  that  where  the 
ent  right  arises  the  indemnity  may 
out.  That  class  of  authorities  is 
nthe  last  edition  of  SetorCs  Book 
lich  shews  that  where  a  person  has 
shares  for  another,  and  a  call  has 
ade  which  has  not  been  met  by  the 
liable  to  pay  it,  the  person  entitled 
amity  is  at  liberty  to  ask  for  a  de- 

Seton  on  Decrees  (4th  cd.),  p.  1378. 


claration  of  his  title  generally,  and  possibly 
for  liberty  to  apply  to  work  it  out. 

In  the  next  place,  it  has  been  contended 
that  the  plaintiff  is  entitled  to  some  bettor 
contract  of  indemnity  than  that  entered 
into  by  Captain  Cookesley;  but,  in  my 
judgment,  that  is  not  the  law  of  the  Court. 
If  the  plaintiff  was  minded  to  take  the 
personal  conti-act  of  Captain  Cookesley  for 
indemnity,  he  must  be  content  with  that, 
and  I  cannot  possibly  give  him  any  better 
indemnity  than  that.  If  authority  were 
necessary  for  that  it  appears  to  me  that 
the  case  of  Brough  v.  Oddy  (5)  is  an 
authority. 

But  then  it  is  said  that  this  is  not  a 
mere  action  quia  timet,  because  the  plain- 
tiff is  coming  for  a  breach  of  the  contract 
to  obtain  the  transfer  of  the  shares.  It 
appears  to  me  that  the  true  contract  be- 
tween the  plaintiff  and  Captain  Cookesley 
was  that  Cookesley  should  send  in  the 
transfer  of  shares,  and  that  contract  he  had 
performed ;  but  further  than  that,  even  if 
it  were  to  obtain  the  transfer,  that  is  not 
a  contract  which  this  Court  would  specifi- 
cally perform,  because  it  is  admitted  that 
the  reason  why  the  transfer  has  not  been 
registered  is  the  refusal  of  the  directors  to 
register  it,  a  refusal  with  which  I  have  no 
power  of  dealing  in  an  action  between  the 
plaintiff  and  Captain  Cookesley.  It  appears 
to  me,  therefore,  that  so  far  as  this  action 
is  an  action  for  a  specific  performance  it  is 
misconceived,  because  it  is  the  right  of  the 
third  person  to  prevent  that  specific  per- 
formance; so  far  as  it  is  an  action  for 
indemnity  it  is  misconceived,  because  no 
liability  has  arisen  which  gives  rise  to  that 
action.  I  am,  therefore,  somewhat  un- 
willingly compelled  to  refuse  the  plaintiff 
any  relief  against  Captain  Cookesley. 


Solicitors — Mathews  &  Greatham,  for  plaintiff ; 
Edward  Smith  &  Co.,  for  the  directors;  Miller, 
Smith  k  Bell,  for  defendant  Cookesley. 


(5)  1  Kuss.  &  M.  55 ;  1  Tam.  215 ;  8  Law  J. 
Rep.  (0.8.)  Cbanc.  23, 
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Feb.  20,  21. 

Mivrch  3. 


VISCOUNT  EXMOUTII  V.  PRAED. 


WUl — Construction — Defeasance —  Un- 
ceriainty, 

A  condition  attached  to  a  gift  hy  icay  of 
defeasance  7nust  be  definite  in  ascertain- 
ment of  its  operation  as  well  as  in  its 
terms. 

A  coiuliiion  utt ached  to  a  b'ifj7iest  of  heir- 
looms  to  go  with  a  title — that  no  person 
should  acquire  an  absolute  interest  till 
ticenty-o'iie  years  after  the  death  of  all 
persons  alive  at  the  death  of  tlie  testator 
who  should  attain  the  title, — Held  void  for 
t/ie  uncertainty  of  the  mode  in  which  it 
would  ojjerate. 

In  1814  Ailmiral  Sir  Edward  Pellew 
was  m:ule  Baron,  and  in  ISIG  Viiscount 
Exuioiith :  each  title  was  limited  to 
the  heirs  male  of  the  body  of  the  pa- 
tentee. 

Pownall  Bastard,  second  Viscount  Ex- 
mouth,  died  in  December,  1833,  having 
made  a  will,  dated  April  of  the  same  year, 
by  which  he  bequeathed  a  piece  of  plate 
which  was  given  to  the  testator's  lato 
father  Viscount  Exmouth  by  the  admiral 
and  the  capUiins  of  the  sf|uadron,  and  a 
number  of  other  chattels  of  the  kind  usually 
hold  as  heirlooms,  "  upon  trust  to  |)ermit 
and  suffer  the  same  to  go  and  be  held  and 
enjoyed  with  the  title  and  honours  of 
Exmouth,  so  far  as  the  rules  of  law  and 
e(iuity  w^ill  admit,  by  the  person  who  for 
the  time  being  shall  be  actually  possessed 
of  the  said  title,  in  the  n:iture  of  heirlooms, 
and  so  that  no  person  in  existence  at  the 
time  of  my  decease,  or  born  in  due  time 
afterwards,  and  afterwards  coming  to  the 
said  title,  shall  have  any  other  than  a  life 
intei*est  in  the  s:ime,  and  so  that  no  person 
shall  actpiiit)  an  absolute  interest  in  the 
same  till  the  expii'ation  of  twenty  one 
years  aft(5r  the  decease  of  all  such  persons 
as  sliall  be  in  existence  at  the  time  of  my 
decease  and  afterwards  attaining  the  said 
title." 

The  testiitor's  son  Edward,  thii*d  Vis- 
count, succeeded  liim,aud  died  in  Februaiy, 


1876,  without  issue,  and  was  snooeeded  bj 
the  plaintiff  in  this  action^  his  nephew,  and 
a  grandson  of  the  testator,  then  an  inluit 
The  action  was  brought  to  adminiater  the 
trusts  of  the  heirlooms.  The  defendante 
were  the  trustees,  and  the  plaintifTB  only 
brother,  who  was  under  twenty-one.  The 
next  heir  to  the  title  after  the  plaintiff's 
brother  was  Henry  Edward  Pellew,  a 
nephew  of  the  testator,  who  was  bom  in  the 
testator's  lifetime.  There  were  also  living 
other  male  descendants  of  the  first  vii- 
count  who  were  alive  at  the  time  of  the 
testator's  death. 

EveAtt,  Q.C.J  and   Vaughan  Hawkim^ 
for  the  pkintiff,  argued  that  the  seoond 
condition  was  either  void  for  nnoertaintj, 
or  it  meant  that  a  person,  who  was  not 
alive  at  the  death  of  the  testator  and  took 
the  title  would  acquire  an  absolute  interest 
in  twenty-one  years  from  the  death  of  the 
last  holder  who  was  living  at  the  testaUx's 
death — that  was  to  say,  if  the  second  intei^ 
pretation  were  the  true  one,  the  chattels 
would  cease  to  be  tied  up  in  the  events  that 
had  happened  in  February,  1897 — TWfo- 
maclte  v.  Coventry  (1),  Pinbury  v.  Elkin 
(2)  and  ShelUy  v.  SheUey  (3). 

[Fry,  J.,  said  he  could  not  determine 
future  lights  ;  his  doubt  was  whether  the 
second  condition  was  not  void  for  nnoer- 
tainty.l 

Cookson,  Q.C.J  and  Coltmanj  for  William 
A.  W.  Pellew,  said  there  was  no  nnoer- 
tainty  a1x)ut  the  language  of  thetmsUj 
the  second  condition  meant  that  no  penon 
took  an  absolute  indefeasible  interest  till 
it  was  ascertained  that  all  persons  living 
at  the  death  of  the  testator  capable  of  in- 
heriting wei-e  dead,  and  twenty-one  yean 
had  expired  from  the  death  of  the  last  of 
such  persons  who  happened  to  take — that 
was  to  say,  the  interest  of  the  plaintiff  and 
others  who  might  take  was  subject  to  be 
defeated  by  the  happening  of  several  con' 
tingencies.     There  was  no  uncertainty  of 
meaning,  and  the  contingencies  must  hap- 
pen within  the  period  allowed  by  tlie  nde 

(1)  2  CI.  &  F.  611 ;  8  Bligh,  N.S.  547. 

C2)  1  P.  Wme.  663. 

(3)  37  Law  J.  Rep.  Chanc.  357 ;  Law  Rep.  6 

£q.  510. 
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agamst  perpetuities;  therefore  the  clause  of 
defeasance  would  hold,  and  the  inte'rest  of 
the  plaintiff  was  liable  to  be  defeated. 

Praed,  for  the  trustees. 

EveriU,  Q,C.,  in  reply,  referred  to  In  re 
CaU's  Trusts  (4). 

Fry,  J.  (after  reading  the  clause  in  the 
will  above  set  out),  said, — The  passage  I 
have  just  read  divides  itself  into  three 
dauaes,  which  require  separate  attention. 
The  first  is  the  trust  to  permit  and  suffer 
the  property  to  go  and  be  held  and  en- 
joyed with  th(B  title  and  honours  of  £Ix- 
mouth,  so  far  as  the  rules  of  law  and 
equity  will  admit,  by  the  person  for  the 
time  being  actually  possessed  of  the  said 
title,  in  the  nature  of  heirlooms.  There 
IB,  in  my  judgment,  no  doubt  that  the 
effect  of  that  clause  standing  alone  would 
be  to  give  an  absolute  interest  in  the 
chattel  property  to  the  first  person  who 
aaooeeded  to  the  honours,  and  that  there- 
lore,  if  it  had  stood  alone,  the  third  viscount 
woiild  have  become  absolutely  possessed 
of  this  chattel  property.  That,  [  think, 
foUowB  from  the  case  which  Mr.  Everitt 
referred  me  to  (3).  Then  the  second 
clause  is  in  these  terms,  "  so  that  no  per- 
son in  existence  at  the  time  of  my  decease, 
or  bom  in  due  time  afterwards,  and  after- 
'warda  coming  into  the  title,  shall  have 
any  other  than  a  life  interest  in  the 
same."  That  clearly  reduces  the  absolute 
interest  that  would  have  been  taken  by  a 
penon  in  existence  at  the  time  of  the 
testator's  decease  to  a  life  interest,  and 
aeoordingly  the  third  viscount  took  not  an 
absolute  but  a  life  interest  in  the  chattels 
in  question.  The  third  clause  says,  "  that 
no  person  shall  acquire  an  absolute  interest 
in  the  same  till  the  expiration  of  twenty. 
one  years  after  the  decease  of  all  such 
persons  aa  shall  be  in  existence  at  the 
time  of  my  decease  and  afterwards  attain- 
ing the  said  title,"  which  may,  I  think,  be 
paraphrased  in  this  way,  '*  so  that  no 
person  shall  acquii*e  an  absolute  inteit)st 
till  the  expiration  of  twenty-one  years 
from  the  decease  of  all  such  persons  as 
shall  be  in  existence  at  the  time  of  my 

(4)  2  Hem.  &  M.  46 ;  38  Law  J.  Kep.  Chanc. 
495. 
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decease,  and  shall  at  any  time  after  my 
decease  attain  the  said  title."  It  appears 
to  me  that  the  last  words  of  the  clause 
are  indefinite  as  to  time.  If  that  clause 
be  good,  it  appeai*s  to  me  to  be  plain  that 
the  present  viscount  has  not  attained  an 
absolute  intei*est,  and  cannot  demand  the 
delivery  of  the  chattels  from  the  trustees, 
because  it  is  plain  that  the  twenty-one 
years  from  the  death  of  the  third  viscount, 
who  died  in  1876,  have  not  expired,  and 
consequently  there  is  at  least  one  person 
living  at  the  death  of  the  second  vis- 
coimt  who  has  not  died  twenty-one  years 
ago. 

But  the  question  arises  whether  that 
clause  is  or  is  not  good  ;  and,  in  my  judg- 
ment, the  clause  is  invalid  and  inoperative. 
I  must,  in  the  first  place,  enquire  what  is 
the  nature  of  that  clause.  It  appears  to  mo 
to  be  a  contingent  limitation  by  way  of 
trust  in  the  nature  of  clauses  for  postpone- 
ment and  defeasance.  It  postpones  the 
vesting  of  an  absolute  interest  in  the  person 
who  may  afterwards  take  the  absolute  in- 
terest, supposing  he  survives  the  twenty- 
one  years,  and  who,  but  for  the  clause, 
would  have  taken  the  absolute  interest  at 
the  moment  of  his  coming  into  possession. 
So  that  to  apply  it  to  the  circumstances 
which  happened,  the  present  viscount,  sup- 
posing the  clause  is  good,  would  but  for 
that  clause  have  taken  an  absolute  interest 
on  his  coming  into  the  title,  but  would 
not  take  an  absolute  interest  till  the 
expiration  of  the  twenty-one  years,  at  any 
nite,  from  the  death  of  his  predecessor.  In 
the  next  place,  it  is  a  clause  of  defeasance, 
because  supposing  the  person  who  would 
have  taken  absolutely  on  acquiring  the 
title  does  not  survive  the  ijeriod  of  twenty- 
one  yeai-s,  the  al)solute  intei*est  will  never 
vest  in  him ;  and  therefoi^,  to  take  the 
instance  of  the  present  actual  possession 
of  the  title,  if  the  present  viscoimt  should 
not  survive  the  twenty-one  years  from  the 
deiith  of  the  late  viscount,  it  is  plain  his 
absolute  interest  would  be  defeated.  Sucli 
contingent  limitations  in  the  nature  ot 
defeasances  are,  in  my  view,  subject  to  all 
the  rules  applicable  to  conditions  subse- 
quent. One  of  those  rules  I  take  to  be  that 
the  conditions  must  be  clear  and  certain. 
That  I'equisite  certainty  I  hold  to  include 
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not  only  certciinty  of  expression  in  the 
creation  of  the  limitation,  but  also  cer- 
tainty in  point  of  operation.  It  must  be 
Huch  a  limitation  that  at  any  given  moment 
of  time  it  is  ascertainable  whether  the 
limitation  has  or  has  not  taken  effect. 
But  of  this  contingent  limitation  it  cjin- 
not  always  be  ascei'tained  whetlier  it  has 
or  has  not  taken  effect .  L<*t  me  go  Ijack 
ujwn  those  propositions,  which,  if  they  aro 
coiTect,  detennine  the  nise,  to  illustrate 
them  a  little  more  clearly.  In  the  first 
place,  is  such  a  limitation  as  this  subject 
to  the  rules  applicable^  to  conditions  sub- 
sequent ]  I  will  in  the  fin^t  place  itjfer  to 
one  passage  in  the  judgment  of  Lord  St. 
Jjconards  in  the  well  known  case  of 
E(jerton  v.  Karl  Broxcnhw  (.")).  In 
addressing  the  House  of  Tjoi-ds  his 
IjC)i«dship  Siiid,  **  I  know  by  the  autho- 
rities which  hiive  l»een  refeiTed  t-o  that 
conditions  which  were  intended  to  defeat 
an  estate  have  defeate<l  an  estate  in  con- 
tingency just  as  much  as  a  vested  estate ; 
that  they  are  odious,  as  it  is  said  in  law, 
and,  as  it  is  also  s;»id  by  e^pially  high 
authorities,  the  Institutes  and  SheppanVs 
Toiich8to7ifif  that  they  must  be  submitted 
to  a  strict  construction — that  is,  you  are 
not  to  givf  a  favourable  construction  to  a 
pi-oviso  the  object  of  which  is  to  defeat 
an  estate  already  crejittnl,  but  that  if  that 
estate  is  to  \>o  defeated  it  must  bo  so  by 
clear  and  expi-css  terms  within  the  limits 
of  the  instmment  creating  it."  In  the 
case  of  Clnver'nitf  v.  EU'tKon  (0),  originally 
befoi-e  Vice-Chancellor  Kindc?i"sley,  the 
question  arose  upon  limitations  no  doubt 
somewhat  different  to  the  pivscjut.  The 
nature  of  those  limitations  he  expressed 
in  these  words  (6)  :  "  The  estates  and  in- 
tei-csts  are  by  the  piwious  part  of  the 
will  clearly  and  distinctly  given  to  the 
children  as  thev  come  into  esse  bv  way  of 
vested  remainder,  and  the  proviso  is  in- 
tended to  defeat  those  estates  and  to  acce- 
lerate the  subse(|uent  limitations."  And 
then  having  referred  to  the  expression 
used  in  the  old  cases  that  such  conditions 
are  odious  to  the   law,  ho  Siiys  that   it 

(5)  1   ILL.  Gas.  1 ;  2\\  Law  J.  \\v\\  Chanc. 
.^48. 

(6)  3   Drow.  .451  ;    25   Law   J.  Rei^.  Chanc. 
274;  2G  ibid.  335. 


appeara  to  him  to  be  a  dear  rule  that  the 
contingency  on  which  such  a  limitation  it 
to  take  effect  should  be  something  definite 
and  certain,  and  that  the  contingencj 
should  be  so  expi'essed  as  not  to  leave  in 
any  degree  doubtful  or  uncertain  what  the 
contingency  is  which  is  intended  to  defeat 
the  prior  estate.  No  doubt  there  the 
want  of  certainty  was  rather  in  the  ex- 
pi*ession  than  in  tlie  ascertainment  of  its 
ojiemtion.  It  is  quite  plain,  certainty  in 
one  is  as  assential  as  certainty  in  the 
other.  That  went  before  the  Court  of 
Appc:il,  and  the  decision  of  the  Yioe- 
Chancellor  was  affirmed  by  the  Lords  Jus- 
tices. It  went  to  the  House  of  Lords, 
and  the  decision  of  the  Lords  Justices  was 
affirmed  by  the  House ;  and  in  addreSBinff 
the  House  of  Lords  in  that  case,  Loitl 
Cran worth  used  this  language  (7):  "I 
consider  that  from  the  earliest  times  one 
of  the  cardinal  rules  on  the  subject  hiB 
l>een  this — that  where  a  vested  estate  is  to 
1)0  defeated  by  a  condition  on  acoutingencj 
that  is  to  happen  afterwards,  that  condi- 
tion must  be  such  that  the  Court  can  see 
from  the  beginning  pn!!cisely  and  distinctly 
uiK)n  the  happening  of  what  event  it  was 
that  the  preceding  vested  estate  was  to 
determine." 

In  the  next  place,  let  me  enquire  whether 
in  the  pre.sent  instance  it  is  ascertainable 
at  any  given  time  whether  the  contingency 
has  or  not  happened.     Nothing  can  illus- 
trate better  the  difficulty  in  the  way  of 
this  proviso  than  the  actual  circumstances 
of  th(i  case.     When  the  third   viscount 
died   there   were   living   |)er8onSy   one  of 
whom  at  least  is  still  living,  who  were  in 
the  ent4iil,  some  of  them  before  and  some 
of  them  after  the  present  viscount — chat 
is  to  sjiy,  their  estates  would  take  effect  if 
at  all  some  before  and  some  afl^r  the  pre- 
sent year.     It  follows,  therefore,  that  you 
caiiiiot  tell  whether  all  the  persons  named 
fi-om  the  death  of  the  last  of  whom  the 
twenty-one  years  is  to  commence  have  or 
have  not  expired  at  a  given  time.    Suppos- 
ing, for  instance,  the  present  \*iscount  lives 
to  the  yciir  1897,  which  will  be  twenty-one 
years  fiom  1876,  when  the  thii*d  viscount 

(7)  7  II.L.  Ca«.  707 ;  29  Law  J.  Rep.  Chanc. 
701. 
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died,  and  snppofiing  Henry  Edward  Fellew 
be  then  living,  to  whom  will  tho  chattels 
belong  t  No  human  being  could  answer 
the  qneBtion  whether  Henry  Edward  Pel- 
lew  would  be  one  of  the  persons  who  was 
living  at  the  death  of  the  testator  and 
afterwards  attained  the  title— nobody  can 
tell.  It  was  known  that  he  was  living  at 
the  death  of  the  testator,  but  whether  he 
will  live  to  attain  the  title  is  not  within 
human  knowledge.  In  1897,  therefore,  it 
is  possible  that  the  period  of  twenty-one 
yean  has  expired.  It  is  equally  possi1)le 
that  it  has  never'  begun  to  run.  Now 
supposing  that  the  present  viscount  having 
li^ed  to  1897  died  immediately  afterwards, 
to  whom  would  the  chattels  belong  1 
Would  they  belong  to  his  legal  personal 
representative  f  They  would  if  the  period 
had  expired.  Would  they  belong  to  his 
sucoesBor  in  the  title  f  They  would  if  the 
period  had  not  expired.  Therefore,  from 
the  period  of  the  expiration  of  the  twenty- 
one  years  and  the  death  of  the  firet  of  the 
diss  of  persons  indicated  by  the  will 
down  to  the  expiration  of  the  twenty-one 
jeais  and  the  death  of  the  last  of  the  pos- 
sible persons  who  mny  attain  the  title,  the 
whole  question  of  the  possession  of  these 
chattels  would  be  in  uncertainty.  In  my 
judgment,  that  is  such  an  uncertainty  in 
this  condition  of  defeasance  as  prevents 
it  being  clear  and  certain,  and  renders  it 
inraerative. 

I  hold,  therefore,  that  the  third  clause 
in  the  passage  I  have  read  from  the  second 
viscount's  will  being  inoperative,  the  j)re- 
aent  plaintiff  is  now  absolutely  entitled  to 
the  <Miattels. 
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Pollock,  B., 

/or 
Pearson,  J.   >    Strickland  v.  symons. 
1883. 
Feb.  2,  3. 

Trustee — Carryitvj  on  Business — Ad- 
viincei — Right  of  Creditor  against  Trust 
Estate. 

By  a  deed,  made  on  the  marriage  of  Dr, 
S,,a  lunatic  asylum  was  assigned  to  trustees 
on  trust,  at  th*i  request  of  Dr,  S,  and  his 
wife,  during  t/ieir  joint  lives,  to  sell  and  to 
stand  possessed  of  t/ie  proceeds  of  sale  upon 
certain  trusts  {declwed  by  a  deed  of  settle- 
ment of  even  date)  for  the  hewfit  of  Dr,  S,, 
his  loife  ami  children.  By  this  settlement 
it  teas  declared  that  Dr,  S,  might  carry  on 
the  business  of  tJie  asylum  for  his  own 
benefit  without  paying  any  rent. 

In  1875  Dr.  S.  filed  a  liquidation  peti- 
tion ;  and  thereupon  the  surviving  trustee 
of  the  settlement  carried  on  the  business 
until,  in  Ajtril,  1876,  t^ie  asylum  was  sold 
for  a  large  sum  of  money.  During  this 
period  the  j^l^f'i'diff^a  tradesman,  supplied 
tJie  trustee  with  goods  tiecessary  for  carry- 
ing on  the  asylum.  Afterwards  he  re- 
covered judgment  against  the  trustee  for 
tJie  price  of  t/ie  goods  ;  and  now  brought 
this  actioyi,  claiming  payment  of  his  jiulg- 
ment  debt  out  of  the  proceeds  of  sale  : — 

Held,  that  as,  upon  the  tru^  construction 
of  the  deed  and  settlement  of  even  date,  the 
assets  of  tlie  btisiness  betwee7i  tJie  date  of 
the  liquidation  petition  and  t/ie  sale  were 
part  of  tJie  projyerty  of  Dr,  S,,  tJie  trustee 
would  have  had  no  right  to  recover  moneys 
advanced  by  him  for  the  purpose  of  carry- 
ing on  tlie  asylum  ;  and  that,  conseqv,ently, 
the  j)laintifi^  hof!  no  right  to  stand  in  his 
place  against  the  trust  estate. 

Action  with  witnesses. 

By  an  indenture  of  assignment,  dated 
the  2nd  of  April,  1867,  and  made  between 
Dr.  James  T.  Siibben  of  the  first  part, 
Mary  F.  Sabben  (then  Mary  F.  Birkett, 
widow)  of  the  second  part,  and  Henry 
Samuel  Symons  and  Henry  Edward  Sy- 
mons  of  the  third  part,  certain  leasehold 
hereditaments  at  Stoke  Newington,  called 
Northumberland  House  (the  property  of 
Mrs.  Sabl)en),  were  assigned  to  Henry  S. 
Symons  and  Henry  E.  Symons,  to  stand 
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possessed  thereof  (after  the  solemnization 
of  the  marriage  then  intended  between  Mr. 
and  Mrs.  Sabben)  upon  tmst,  at  the  re- 
quest in  writing  of  Dr.  James  T.  Sabben 
and  Mary  F.  Sabben,  during  their  joint 
lives  ....  to  sell  the  trust  premises,  and 
also  the  business  of  a  lunatic  asylum  car- 
ried on  there,  and  the  goodwill  thereof, 
and  as  to  the  goodwill,  either  together 
with  the  leasehold  premises  or  separately, 
and  to  stand  possessed  of  the  proceeds  of 
sale,  upon  the  trusts  declared  by  an  inden- 
ture of  even  date,  and  intended  to  be  made 
between  the  same  persons. 

By  the  indenture  of  settlement  of  even 
date  it  was  declared  that  the  trustees 
should,  with  the  consent  in  writing  of  Dr. 
James  T.  Sabben  and  Mary  F.  Sabben, 
during  their  joint  lives  ....  invest  the 
moneys  to  arise  by  the  sale  of  the  leasehold 
premises  and  goodwill,  as  therein  men- 
tioned, and  should  stand  possessed  of  the 
moneys  so  invested  on  certain  trusts  for 
the  benefit  of  Mrs.  Sabben,  Dr.  Sabben 
and  their  children.  And  it  was  further 
declared  that  until  the  leasehold  premises 
should  be  sold,  as  aforesaid,  it  should  be 
lawful  for  Dr.  Sabben  to  carry  on  the 
business  of  an  asylum  upon  the  premisas, 
for  his  own  benefit,  without  paying  any 
rent  for  the  same  other  than  the  rents 
payable  under  the  leases  thereof,  but  pay- 
ing such  sums  of  money  as  were  by  him 
thereinafter  covenanted  to  be  paid.  And 
Dr.  Sabben  thereby  covenanted  to  pay  the 
premium  on  a  certain  policy  of  insurance, 
and  to  pay  to  the  trustees  the  sum  of 
10,000/.  by  instalments  (the  first  instal- 
ment of  2,000Z.  to  be  paid  on  the  6th  of 
February,  1880)  for  the  benefit  of  the  four 
children  of  Mrs.  Sabben,  by  her  former 
husband,  as  therein  mentioned. 

Dr.  Sabben  canied  on  the  business  of 
the  asylum  for  his  own  benefit  until  the 
7th  of  July,  1875,  when  he  filed  a  petition 
for  liquidation,  under  which  the  defendant 
Sydney  Smith  was  appointed  trustee.  He, 
shortly  after  the  institution  of  the  action, 
disclaimed  all  interest  therein. 

In  July,  1875,  the  defendant  Henry  E. 
Symons,  the  brother  of  Mrs.  Sabben,  and  a 
medical  man,  entered  upon  the  manage- 
ment of  the  asylum,  with  a  view  (as 
alleged  by  the  statement  of  claim)  to  the 
preservation  of  the  business,  and  to  a  sjile 


thereof  as  a  going  oonoan,  mid 
of  the  deed  of  assignmeiitl  S 
the  business  until  April,  187 
asylum  and  the  goodwill  d  ' 
were  sold  for  18,5002. 

While  the  asylum  was  oanii 
Symons,  the  plainti£^  an  m 
plied  it  with  furniture,  beddii 
necessaries  required  for  the  I 
balance  of  5002.  was  due  to 
for  goods  so  supplied ;  for  whii 
interest  and  costs,  he  had  reoc 
ment  against  Dr.  Symons  in  i 
Pleas  Division. 

In  March,  1881,  the  pli»in 
this  action  against  Dr.  Bjmc 
Mrs.  Sabben  and  their  infimt  c 
four  children  of  Mrs.  Sabben  b 
marriage,  and  one  Bamaay,  i 
the  ju^ment  debt  had  not  be 
that  Dr.  Symons  had  no  m 
which  to  pay  the  same ;  allei 
Dr.  Symons  had  paid  for  th< 
plied  out  of  his  own  moneys,  1 
entitled  to  be  recouped  out  i 
funds,  and  that  the  plaintiff  i9 
entitled  to  be  put  in  his  place : 
ing  to  have  the  amount  of  tl 
debt,  interest  and  costs,  raisei 
trust  funds  representing  the 
sale  of  the  asylum  and  tl 
thereof. 

Mrs.  Sabben,  by  her  statei 
fence,  submitted — ^first,  that 
settlement  the  trusts  for  sale  oi 
wei*e  not  exercisable  during  th 
Dr.  Sabben  and  herself,  exoepi 
quest,  and  that  no  such  leqae 
given  until  immediately  prioi 
in  April,  1876 ;  and,  secondly, 
the  period  between  July,  1876 
1876,  Dr.  Symons  did  not  o 
business  as  trustee,  or  for  th 
the  trust  estate,  but  at  the  reqi 
the  benefit  of  the  defendant  S. 
liquidation  trustee)  and  the 
Ramsay,  to  whom  Dr.  SabbeK 
gaged  his  interest  under  the 
and  who  had  made  advances  : 
on  the  asylum. 

In  December,  1875,  Dr.  fi 

brought  an  action  in  the  Goi 

'  Y.C.,  against  the  defendant  I 

others,  in  which  a  decree  had 

directing  certain  aooountB,  the 
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st  of  which  are  sufficiently  stated  in  the 

pnfint. 

ntneeaes  were  called  foi  the  plaintiff, 

»  stated  that  the  goodwill  was  included 

he  sale,  and  that  a  large  part  of  the 

cfaafle-money  was  given  for  the  goodwill 

be  business  as  a  going  concern. 

Tigging,  Q.C.y  and  Dawriey,  for  the 
ntifil — The  judgment  of  Hall,  V.C,  in 
%ona  T.  Ramsay  shews  that  as  f]*om 
7tli  of  July,  1875,  Dr.  Symons  carried 
the  business  as  trustee  of  the  settle- 
it.  The  plaintiff  supplied  the  goods  to 
i  as  such  trustee,  and  therefore  has  a 
it  to  ;stand  in  his  place  against  the 
st  estate — In  re  Johnson  (1). 
Secondly,  the  plaintiff  has  supplied  goods 
Mary  for  carrying  on  the  business  and 
ling  the  same  as  a  going  concern.  By 
nfifMiH  a  larger  sum  has  been  produced 
«Iie  sale ;  he  is  therefore  entitled  as  a 
0!t~Marlow  v.  PUfield  (2). 
*rber,  Q-C,  and  A.  R.Kirhy,  for  Mrs. 
en  and  her  children. — The  Court  is 
I  fxi  create  an  entirely  new  equity. 
jn^nciple  of  the  decision  in  In  re 
^09a  (1)  is,  that  there  the  testator  him- 
bA  ^  directed  "  his  trustee  to  carry  on 
^isiness,  and  to  employ  a  specific  por- 
'^  tihe  ^ust  funds  for  that  purpose. 
^  Crourt  will  be  strict  to  see  that  the 
^  carries  on  the  business  in  exactly 
^«a.3r  pointed  out  by  the  settlor — Ex 
-^t-uieher  (3).  Under  this  settlement 
•""Ofitee  had  no  power  to  carry  on  the 

at  alL    But  there  was  a  provision 
Dr.   Sabben    to  carry  on    the 

daring  his  life  for  his  own  benefit, 
fall  benefit  of  that  provision  pa^ssed 
*  liquidation  trustee.  [They  were 
•topped.] 

^*^»»ieiM?,  for  Bamsay. 
^^mns,  Q.C.,  in  reply. 
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:,  B. — I  certainly  should  have 
^  l)efore  I  delivered  my  judgment  in 
*^«©,  if  I  did  not  feel  that  in  so  de- 
$  X  have  had  the  fullest  benefit* of  all 
^^i^iiments  which  could  be  addressed 
^^  plaintiff  and  for  the  defendants,  and 

^5   1^^  ^'  l^P*  Chanc.  746 ;  Law  Rep. 
^  X>,  648. 

^  p.  Wms.  668. 
*  ^^mm  Bep.  13  Ch.  D.  466. 
Vou  62.— CHAira 


without  also,  I  may  say,  thinking  that  in 
the  conclusion  at  which  I  have  arrived  I 
do  not  disturb  anything  that  can  be  called 
a  settled  principle  upon  which  the  Courts 
have  acted,  or  any  decided  case  by  which 
of  course  I  should  feel  myself  bound. 

The  plaintiff  in  this  case,  Mr.  Strick- 
land, is  a  person  whose  pasition  is  to  be 
pitied.   He,  an  honest  trader  at  Gravesend, 
gave  credit  to  a  large  amount — first,  as  it 
appears,  to  Dr.  Sabben,  the  proprietor  of 
a  lunatic  asylum;   and  secondly,  to  Dr. 
Symons,  who  was  ostensibly  carrying  on 
that  same  lunatic  asylum.      With  any 
claim  he  might  have  against  Dr.  Sabben 
we  have  nothing  to  do  on  the  present  occa- 
sion.    With  regard  to  his  claim  against 
Dr.  Symons,  he  has  stated  in  the  statement 
of  claim,  and  has  proved,  the  supply  of 
goods,  all  of  which  were  fit,  proper  and 
necessary  for  carrying  on  the  lunatic  asy- 
lum.    He  obtained  a  judgment  in  the 
Common  Pleas  for  the  amount  of  his  debt, 
and  in  the  present  action  he  asks  to  be 
put,  with  regard  to  that  claim,  in  the  same 
position  as  his  debtor  is,  who,  being  a 
trustee,  may  or  may  not  have  a  remedy 
over  against  the  cestuis  que  trust,  whose 
estate  he  has  to  deal  with.     Then  comes 
the  question.  Has  he  any  such  remedy  1 
I  certainly  should  not  consider  that  it  was 
any  argument  against  Mr.  Strickland  in 
his  peculiar  position  to  say  that  his  nght 
was  somewhat  novel  if  it  was  well  founded 
in  principle ;  but  I  have  to  ask  myself  the 
question  whether  it  is  well  founded  in 
principle.    I  think  that  no  difficulty  arises 
with  regaixi  to  what  has  been  the  principle 
by  which  similar  cases  have  been  governed. 
That  principle  is  very  well  stated  in  the 
judgment  of  the  Master  of  the  Bolls  in  In 
re  Johnson  (1).     He  cites  Ex  parte  Gar- 
land (4),  a  well-known  decision  of  Lord 
Eldon's,  and  he  also  cites  Ex  parte  Ed- 
moiids  (5),  in  which  Lord  Justice  Turner 
says,  "  They  (the  cases)  proceed  upon  the 
principle   that    the    executor  or    trustee 
directed  to  carry  on  the  business  having  a 
i-ight  to  resort  for  his  indemnity  to  the 
assets  directed  to  be  employed  in  carry iucr 
it  on,  the  creditors  of  the  trade  are  en- 
titled to  the  benefit  of  that  right,  and  thus 
become  creditoi*s  of  the  fund  to  which  the 

(4)  10  Ves.  110. 

(6)  4  De  Gex,  F.  &  J.  488. 
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executor  or  trustee  has  a  right  to  resort." 
I  need  only  here  remark  that  that  doctriue 
has,  if  one  may  say  so,  of  course  been  kept 
within  reasonable  limits.  Then  the  Master 
of  the  Eolls  states  what  was  said  by  Vice- 
Chancellor  Bacon  in  Owen  v.  Delamere  (6) : 
**  The  Court  will  give  effect  to  the  trust 
which  has  been  created  by  the  testator, 
and  will  keep  separate  and  applicable  only 
to  purposes  of  the  trust  that  estate  which 
the  testator  designated  and  directed  to  be 
employed  for  that  purpose." 

We  have  no  need  to  trouble  ourselves 
hero  with  that  salutary  doctrine  whereby 
the  creditor  la  allowed  to  stand  in  the  shoes 
of  the  trustee  of  the  debtor ;  but  we  must 
certainly  bear  in  mind  that  other  principle, 
that  the  creditor  is  not  to  be  put  in  any 
l)ettcr  position  than  the  trustee  himself — 
that  is  to  say,  the  creditor  shoidd  have  no 
lien  upon  the  fund  or  claim  to  be  paid  out 
of  the  fund  m  resjKJct  of  which  the  trustee 
himself  would  not  be  entitled  to  any  lien 
or  claim. 

Then  comes  the  question  in  this  par- 
ticuLir  case:  is  the  trustee  Dr.  Symons 
entitled  to  say  in  this  Court  or  elsewhere 
that  hfi  as  trustee  was  entitled  to  make 
payments  for  the  pui*pose  of  keeping  this 
lunatic  asylum  as  a  going  concern,  and 
thei'efoi-e  getting  a  lai'ger  price  when  it 
came  to  be  sold]  We  may  jmss  over  all 
the  general  rules  which  ai'e  applicable  not 
merely  to  trustees  but  to  executors,  and 
to  all  other  pei-sons  upon  whom  is  cost  the 
custody  of  particular  property,  and  who  of 
course  must  have  some  i^easonable  power 
beyond  the  mere  retention  of  the  property 
iks  it  passes  thi'ough  their  hands.  I  take 
that  view  to  be  expressed  generally  in  this 
way — whei-ever  even  an  executor  finds 
himself  in  possesion  of  property  which 
cannot  l>e  ti-eated  as  so  much  specie,  in 
resi)ect  of  which  nothing  can  bo  clone  to 
improve  it  or  to  keep  it  going,  but  finds 
himself  in  possession  of  a  business,  such  as 
an  ordinary  shop,  or  factory,  or  anything  else 
which  requii*es  essentially  something  to  Ije 
done  for  it,  there  he  must  do  that  something. 
Whatever  it  may  be.  A  ship  is  a  very  good 
illustnition  of  this  principle.  What  would 
be  said  of  a  man  who  was  executor  of  a 
shipowner,  either   part  owner  or   wliolc 

(6)  12  Law  J.  Kep.  Cbanc.  232  ;  Law  llcp.  15 
£q.  ia4. 


owner,  if  he  immediatelj  sold 
the  spot  without  allowing  i 
voyage  to  be  completed,  or  aoi 
ture  upon  the  ship  to  take  pla 
to  put  her  in  a  position  to  Cft 
Those  oontingendes  are  dealt  ^ 
cases  cited  before  me,  and  it  is  '■ 
to  dwell  upon  them  any  longer. 
appears  to  me,  the  guiding  obe 
be  made  in  this  caae  is,  that  tbi 
case  of  a  trustee  who  is  appoint 
emergency,  or  upon  whcmi  aoi 
trustee  has  been  imposed  ftom  1 
of  the  case.  He  is  a  trcistee  n 
carefully  drawn  marriage  sett 
certainly  I  and  any  one  else  be 
this  deed  comes  will  look  can 
what  was  the  intention  of  the ' 

4 

will  exhaust  that  intention  i 
giving  force  to  any  sapposed  p 
may  arise  under  an  emergency, 
are  the  terms  of  iius  marxiage 
It  is  drawn  veij  carefully,  and 
independent  deed  which  deal 
particular  property  in  question. 
ment  shews  what  part  Dr.  Si 
take  in  the  management  of  th 
and  nothing  could  have  been  ea 
have  said  that  the  trustee  shot 
the  lunatic  asylum  under  the 
Dr.  Sabben,  and  that  he  shoa 
to  the  trustee  certain  snm&ao 
a  provision  for  the  children  wl 
infants.  Again,  nothing  coaU 
easier  than  to  have  said  that 
should  liimself  carry  on  tiie  loni 
but  that  on  his  oeasing  to  oa 
becoming  bankrupt,  or  on  car 
taking  place,  there  ahoold  Ibe  ai 
the  right  on  his  part  to  carr 
the  trustee  should  have  a  rig! 
upon  the  pi-opefty  either  to  o 
business  or  to  sell  it,  or  in  an^ 
to  deal  witli  it  as  those  who 
settlement  thought  right  to  an 
that  is  not  this  settlement,  a 
follow  the  provisions  of  the 
The  settlement  expressly  provid 
Sabl^n  is  to  cairy  on  the  lam 
— al)out  that  there  is  no  doab 
only  that,  but  the  provision  for  i 
is  not  made  by  handing  over  i 
of  thu  pnx;oeils  of  the  lunatic 
pressly,  but  it  is  made,  as 
expect  it  would  Ije,  in  this  waj 


lOOHAELMAS  1882  to  MICHAELMAS  1888. 


J2.]    ' 

okkmd  ▼.  Simons. 

to  pay  over  certain  sums  of  money 
a  certain  sum  is  made  up  to  the 
B  for  the  benefit  of  the  children. 
a  long  as  that  state,  of  things  exists, 
8  no  control  in  the  trustees  of  the 
i^t  over  the  carrying  on  of  the 
t  asyliun.  I  am  obliged  to  ask 
this  question-T— not  only  what  is  the 
of  this  deed  with  regard  to  Dr. 
L  himself^  but  what  is  the  effect  of 
.  regard  to  those  who  claim  under 
id  who  may  have  rights  arising  out 
ouiying  on  of  the  asylum,  as  indeed 
isfeees  in  bankruptcy  have  in  the  pre- 
ie;  and  it  does  not  follow  that  because 
le  parties,  not  having  their  solicitors 
18^  «t  their  elbow,  have  not  accu- 
oarried  out,  or  possibly  accurately 
ddy  what  were  their  peculiar  rights 
i  eventy  that  their  conduct  can  make 
ftranoe  on  the  proper  construction 
settlement  by  the  Court.  It  seems 
that  so  long  as  Dr.  Sabben  carried 
i  business,  the  business  was  entirely 
oontrolled  by  the  trustees,  and  that 
led  to  cany  on  the  business,  and  was 
to' put  tips  affidrs  in  liquidation, 
d  assets  arising  out  of  that  business. 
Tights  of  the  creditors  upon  that 
ly  would  come  into  liquidation  as 
L  Dr.  Sabben  and  his  creditors,  in 
be  trustees  were  in  no  way  inter- 
file result  is,  that  so  far  as  this 
I  is  concemed  it  belonged  to  him, 
IT  the  liqiudation  belonged  to  the 
in  the  liquidation,  though  it  so 
*  that  Dr.  Sjonons  interfered  in  a 
ibh  I  will  allude  to  presently. 
»  on  with  the  construction  of  the 
)  find  a  provision  shewing  distinctly 
>se  who  drew  this  deed  contemplated 
snt  of  the  lunatic  asylum  passing 
the  hands  of  Dr.  Sabben  and  be- 
;  the  property  of  the  trustees  for  the 
e  of  sale  on  request.  If  that  request 
Ml  made,  then  would  have  arisen 
tertion  which  Mr.  Higgins  has  put 
d  very  clearly  as  to  the  duties  of  the 
» not  to  sell  at  the  moment,  but  to 
nidi  a  manner  as  to  preserve  the 
31  and  get  the  best  price.  That  has 
isBii.  What  has  arisen  has  been 
imIL  far  some  reason  not  only  has  he 
10  nqnest  while  he  was  carrying  on 
'^       and  making  the  payments,  but 
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his  wife  made  no  request,  and  although  for 
certain  purposes,  now  that  the  property  has 
been  actually  sold,  the  fact  of  the  request 
has  been  recited  in  the  conveyance,  because 
no  good  title  could  be  made  without  it, 
yet  at  the  very  date  of  all  these  events 
which  we  have  been  considering  no  notice 
whatever  had  been  given,  nor  was  any 
notice  given  or  assumed  to  have  been 
given  until  the  date  of  the  conveyance  to 
the  purchaser.  That  being  so,  it  seems  to 
me  that  from  the  7th  of  July,  1875,  which 
was  the  date  of  the  petition  for  liquidation 
by  Dr.  Sabben,  until  the  assignment,  that 
business  and  the  assets  of  that  biLsincss 
were  governed  by  the  settlement,  and  were 
part  of  the  property  and  assets  of  Dr.  Sab- 
ben. This  makes  it  unnecessary  for  me  to 
enquire  with  any  great  nicety  with  regard 
to  what  was  the  position  of  Dr.  Symons 
the  trustee ;  but  I  may  observe  this,  that 
after  the  7th  of  July  no  doubt  Dr.  Symons 
came  upon  the  premises,  and  did  what  was 
right  and  what  was  proper  in  endeavouring 
to  keep  up  the  business  for  the  benefit  of 
his  sister  and  her  children.  Whether  he 
remained  in  possession  and  carried  on  the 
business  as  an  intending  purchaser  so  tha,t 
credit  was  given  to  him  as  an  intending 
purchaser,  or  whether  he -carried  on  the 
business  under  the  mistaken  idea  as  to  his 
duty  as  trustee,  it  is  unnecessary  now  for 
me  to  enquire.  The  answer  to  all  these 
questions  now  is,  that  they  do  not  arise 
within  the  purview  of  this  settlement.  It 
seems  to  me,  therefore,  that  with  regard  to 
the  money  which  has  been  expended  by  him, 
and  in  particular  as  to  this  credit  that  was 
given  to  him  by  Mr.  Strickland,  it  is  im- 
material to  go  into  or  follow  it  further, 
when  I  have  pointed  out  that  he  had  no 
right  to  place  himself  in  that  position,  or 
to  seek  to  bind  the  estate  by  so  doing.  If 
he  had  no  i*ight,  of  course  it  follows  that 
Mr.  Stiickland  has  no  right  to  stand  in  his 
place  against  the  cestuia  que  trust 

There  is  one  matter  which  I  should 
mention  before  I  leave  this  case,  and  that 
is  the  judgment  of  V ice-Chancellor  Hall. 
I  do  not  know  that  I  should  think  it 
necessary  to  do  so,  except  that  I  should  be 
very  sorry  to  have  it  imagined  for  one  mo- 
ment that  upon  the  information  now  before 
me  I  took  any  step  which  could  be  supposed 
to  shew  that  I  entertained  any  opinion 


428 


CHANCERY  DIVISION. 


[N.8. 


Strickland  v.  Symon$, 

which  was  contraiy  to  the  Tiew  expressed 
by  so  eminent  and  so  painstaking  a  Judge 
as  Vice-Chancellor  Hall,  or  that  I  was 
taking  any  course  which  would  seem  to  be 
conti'ary  to  the  course  which  he  took.  In 
truth,  I  do  not  think  it  is  so,  for  this 
reason.  During  this  hiatus  which  occun-cd 
between  the  7th  of  July  and  the  actual 
sale  of  the  lunatic  asylum,  not  only  was 
ci-edit  given  for  those  goods  supplied  by 
Mr.  Strickland,  but  money  wjis  advanced 
by  Mr.  Ramsay.  Mr.  Eamsay,  it  appears, 
had  advanced  sums  amounting  to  very 
nejirly  2,000/.  That  sum  of  coui*se  was  in 
peril.  Dr.  S}nnons  himself  also  had  made 
some  similar  payments,  which  were  also  in 
peril,  and  in  respect  of  which  he  was  en- 
titled to  protect  himself  if  he  could.  The 
most  convenient  course  foi*  doing  that  was 
supposed  to  be  by  an  action  being  com- 
menced by  Dr.  Symons  against  Mr.  Ram- 
say, in  which  the  Court  would  declare  the 
rights  of  the  parties,  and  in  that  action 
they  ask6d  for  an  account.  It  was  stated 
in  the  statement  of  claim,  and  truly,  that 
Mr.  Ramsay  had  advanced  the  sums,  and 
it  was  stated  that  they  had  l)een  employed 
for  the  benefit  of  the  lunatic  asylum.  It 
was  also  stated  that  by  means  of  these 
advances  cousidei'able  payments'  had  been 
received  from  the  patients,  and  the  decree 
of  the  Court  was  that  an  account  should 
be  taken  with  i*espect  to  all  those  matters ; 
and  the  result  of  it  was  this,  that  if  after 
that  account  was  taken  there  was  any  fund 
in  Court  which  was  produced  by  the  pay- 
ments by  the  patients,  then  those  who  had 
advanced  these  large  sums  of  money  should 
be  decreed  to  be  entitled  to  that  fund. 
That  seems  to  me  to  be  a  very  different 
thing  ii-om  deciding  what  I  am  now  called 
upon  to  decide. 

I  do  not  think  it  is  necessary  for  me  to 
enter  any  further  upon  any  question  of  the 
other  branch  of  Mr.  Higgins'  argument, 
which  was  that  this  was  one  of  those  mat- 
tera  in  which  the  matter  should  be  treated 
as  what  he  called,  by  way  of  illustration, 
a  sort  of  salvage  claim,  and  that  the  plain- 
tiff in  this  case  might  be  entitled  to  say, 
"  If  I  am  not  entitled  imder  the  rule  of 
standing  in  the  shoes  of  the  trustee,  I  am 
entitled  as  the  person  who  has  kept  this 
thing  going;  and  thereby  a  larger  sum 
having  been  produced  from  the  sale,  I  am 


entitled  to  be  paid  out  of  it."  It  is  maa^ 
to  say  I  think  that  there  is  no  such  gBoanl 
doctrine  of  that  kind  which  can  i^Ji 
when  a  settlor  of  property  has  nndfi 
specific  arrangements,  and  the  trusts  ha?B 
been  carefully  prepared^  and  a  settleoNUt 
and  a  deed  have  been  drawn,  so  that  the 
Court  most  be  bound  according  to  the  in- 
tention of  the  parties'  as  ezpieased  in  the 
settlement  and  deed.  It  seems  to  ne 
that  I  could  not  decide  this  case  in  &voor 
of  the  plaintiff  without  breaking  the  tnuti 
and  the  intention  of  that  settlement^  and 
therefore  my  judgment  must  be  for  the 
defendants. 


Solicitors— Harries,  Wilkinson  k,  Baikes,  agnts 
for  Sharlahd  k,  Hatten,  Gravesend,  for  plain- 
tiff ;  E.  Smith  &  Co.,  W..  J.  Smith,  and 
Hurf ord  &  Taylor,  for  defendants. 


Fry,  J.  1  In  re  the  ALEXANDRiL  PAua 
1883.      >     coxPAKY ;  ex  parte  Goooeov 
March  3.  J      and  others. 

Company  —  Wvndiiig-^p  —  JurMidm 
^Companies  Act,  1862,  a.  102— Confrfln- 
tory — Indemnity, 

Under  section  \02  of  the  Ccmpma 
Act,  1862,  t^  Court  can  only  adjiut  d« 
rights  of  contributories  inter  se,  qiuk  offs- 
tributories. 

Wltere  the  governing  ohject  of  a  is* 
rnmis  by  directors  icas  to  obtain  indem$u^ 
from  co-coniributories,  joint  tortfeaufh 
but  some  matters  asked  Jor  were  irWw  w 
jurisdictioii  in  the  winding-up,  the  C(f^ 
refused  to  make  any  order. 

The  Alexandra  Palace  Company  wt» 
financed  by  the    firm    of   Kelk  h  Lufl>* 
and  the    London    Financial    AsKxiati^ 
equally.     Each  party  took,  in  either  tb^^ 
own  names  or  the  names  of  nominees^ 
large  part  of  the  shares. 

In  Januaiy,    1874,   Messrs.    Kelk 
Lucas  and  the  Jjondon  Financial 
tion   each    advanced    to    the    All 
Palace  Company  a  sum  of  2,05(U. 
sums  were  applied  partly  in  paymmt 
1,436/.  6tf.  2d.,  dividends  on 
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rhieh  were  held  to  a  great  extent 
Bra.    Kelk    k     Lucas     and    the 

Financial  Association  themselves 
nomiDee.  The  Alexandra  Palace 
J  teceived  a  sum  of  4,000^.  in 
of  fire  insurance,  which  was,  with 
lier  money,  applied  in  repayment 
wo  loans  oH  2,050^.  each. 
rs.  Kelk  dc  Lucas  and  the  London 
b1  Association  advanced  further 
nally,  which  were  applied  in  pay- 
'  dividends  on  the  preference  shares 
,  1874,  January,  1875,'  and  June, 

Messrs.  Kelk  k  Lucas  and  the 

Financial  Association  proved  in 
ding-up -of  the  Alexandra  Palace 
ly  fat  large  sums,  including  the 
idvanced  on  the  three  latter  occa- 
.pay  dividends, 
[ay,  1882  (1),  an  order  was  made 

tiie  present  applicants  (certain 
8  of  the  Alexandra  Palace  Com- 
ihat  they  should  pay  to  the  liqui- 
lihe  sum  of  1,436^.  6«.  M.,  the 
'  of  the  first  dividend  and  interest, 
ch  sums  as  the  dividends  on  the 
lebta  should  have  been  diminished 
payment  of  dividends  in  the  wind- 
on  the  three  sums  advanced  for 
it   of  the  three   latter   dividends 

preference  shares ;  and  a  refer- 
^as  directed  to  chambers  to  com- 
be interest  on  the  first  amoimt 
te  sums  payable  in  respect  of  the 
three  amounts.  The  chief  clerk 
omd  638/.  14«.  was  payable  in  re- 
'  interest  on  the  1,436/.  6«.  8(/.,  and 
89.  M,  as  the  sum  now  to  be  paid 

official  liquidator,  as  such  sum 
Id  enable  the  official  liquidator  to 
xUtoro  such  further  dividends  as 
have  been  payable  on  the  debts, 
ban  the  several  sums  of  3,838/.  18«. 
1621  10?.,  and  2,934/.  4«.  1  Ic/.,  with 
vation  that  the  directors  would  be 
also  for  future  dividends,  if  any, 
i  the  other  sums. 

was  a  summons  by  the  directors 
ting  to  work  out  in  the  winding-up 
rij^t  against  Messrs.  Kelk  k 
to  be  indemnified  against  the  order 
igunst  them  in  May,  1882.  The 
ma  asked  expressly  for  indemnity, 

(I)  51  Law  J.  Rep.  Chanc.  665. 
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and,  among  other  things,  to  expunge  the 
proof  of  Messrs.  Kelk  k  Lucas  and  the 
London  Financial  Association  in  respect 
of  the  sums  advanced  to  pay  dividends  on 
the  preference  shares.  The  terms  of  the 
summons  will  be  found  below  (2). 

(2)  Let  all  parties  attend  at    Mf.    Justice 
Fiy's   chambers,  No.  12. Staple  Inn,  Holborn, 
Middlesex,    on    Wednesday,  the    1st    day   of 
November,  1882,  at  twelve  of  the  dock  at  noon, 
on  the  hearing  of  an  application  on  the  part  of 
James  Groodson,  James  Arthur  Charles  Gore, 
Henry  Graning,  Charles  Magnay,  and  James 
Murray,  that  such  proof  as  1^  been  made  by 
the    London    Financial  Association,    Limited, 
and    Messrs.  Kelk  k  Lucas,    respectively,    in 
respect  of  sums  advanced  by  them  to  the  com- 
pany, and  applied  in  payment  of  dividends  on. 
the  160,000/.  six  per  cent,  first  preference  shares 
of  the  company,  to  the  three  respective  amounts 
of  3,838/.  18#.  \d.,  4,462/.  10«.,  and  2,934/.  it.  \\d., 
or  other  the  amounts  so  applied,  may  be  ex- 
punged, and  the  amount  of  the  proofs  of  the 
said  parties  reduced  accordingly  by  their  re- 
spective proportions  of  the  said  three  sums  or 
other  the  said  amounts,  and  that  such  divi* 
dends,  if  any,  as  have  been  paid  on  the  proofs 
so  expunged  may  be  repaid.    And  that  the 
said  London  Financial  Association,  Limited, 
and  Messrs.  Kelk  k  Lucas  may  be  ordered  to 
pay  to  or  to  indemnify  the  applicants  against 
the  sums  which,  by  an  order  of  his  Lordship 
Mr.  Justice  Fry,  dated  the  6th  day  of   May, 
1882,  in  this  matter,  have  been  ordered  to  be 
paid  by  them,  whether  for  principal  or  interest. 
And  that  the  said  London  Financial  Association, 
Limited,  and  Messrs.  Kelk    &    Lucas  may  be 
respectively  ordered  to  pay  to  the  official  liqui- 
dator the  sums  paid  in  respect  of  dividends  on 
such  of  the  said  first  preference  shares  as  were 
from  time  to  time  held  by  them  respectively  or 
their  respective  nominees,  with  interest  from 
the  date  of  payment  thereof  respectively,  but 
(if  the  Court  should  so  think  fit)  subject  to  de- 
.  duction  of  such  sums  as  they  shall  have  paid 
under  the  order  last  hereinbefore  asked  for. 
And  that  it  may  be  declared  that  the  said 
London   Financial   Association,   Limited,    and 
Messrs.   Kelk  &  Lucas  are  not  entitled  to  re- 
ceive any  payment  out  of  the  simis  by  the  said 
order  of  the  6th  day  of  May,  1882,  ordered  to 
be  paid,  and  that  a  proper  proportionate  part  of 
such  part  of  the  said  sums  as  would  have  been 
payable  to  the  London  Financial  Association 
and  Messrs.  Kelk  and  Lucas  may  be  ordered  to 
be  repaid  to  the  applicants,  and  that  the  London 
Financial    Association    and    Messrs.    Kelk    ic 
Lucas  may  be  respectively  ordered  to  repay  to 
the  said  applicants  so  much  of  the  said  sums  as 
may  have  been  paid  or  may  be  payable  to  them 
respectively,  or  that  the  said  order  of  the  6th 
day  of  May,  1882,  may  be  enforced  only  for  a 
sum    bearing    to    the    total  amount    thereby 
ordered  to  be  paid  the  same  proportion  as  the 
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CozenS'Hardy^  Q.C.,  NorOimore  Law- 
rence and  DauglUhf  for  the  applicants. — 
At  the  least  the  applicants  have  a  right 
common  to  all  contributories  to  haye  proof 
expunged  in  respect  of  money  advanced  to 
be  applied  for  purposes  %dtra  vires. 

Admitting  the  summons  is  too  wide 
in  asking  for  dii*ect  indemnity,  the  other 
objects  of  the  summons  may  be  obtained 
under  the  power  of  the  Coui-t  to  adjust 
the  lights  of  contributories  inUr  se,  under 
section  102  of  the  Companies  Act,  or  under 
the  principles  on  which  the  Coui't  acts 
in  administering  a  complicated  state  of 
circumstances  aflecting  the  creditors  and 
debtors  of  an  estate — Habi/  v.  Jiiilehalfjh 
(3).  They  also  referi-od  to  Ex  jmrte 
Harper  (4)  to  shew  that  it  was  not  too 
late  to  expunge  the  proof. 

Cookson,  Q.C.f  Ever  lit,  Q-C,  and  Medd^ 
for  the  London  Financial  Association; 
E,' Beaumont,  for  Messrs.  Kelk  &  Lucas; 
and  Olaese,  (?.C.,and  Sjyeed,  for  the  official 
liquidator. 

Fry,  J.  (without  calling  on  the  respon- 
dents).— It  appeal's  to  me  that  I  have  no 
jurisdiction  to  entertain  this  summons. 

amount  thereof  coming  to  i)er8ons  other  than 
the  said  London  Financial  AHsociation,  Limited, 
and  Messrs.  Eelk  k,  Luciis  bears  to  tlie  total 
amount  thereof ;  and  that  tlic  amount  for  whicli 
the  said  order  is  so  enfurced  may  be  applied 
only  in  payment  of  such  persons  other  tlian  the 
said  London  Financial  Association,  Limited, 
and  Messrs.  Kelk  ic  Lucc'u^,  and  tliat  as 
respects  any  sums  which  the  London  Financial 
Association,  Limite<1,  and  Messrs.  Kelk  k 
Lucas  may  be  held  liable  to  pay  or  repay  as 
aforesaid,  the  official  liquidator  may  l)e  ordered 
to  impound  and  retain  all  dividemls  i>ayable  to 
those  parties  respectively  on  any  debts  paid  by 
them  against  tlie  company,  ami  to  apply  the 
moneys  so  retained  in  satisfaction  of  the  said 
sums ;  and  tliat,  if  necessary,  tlie  applicints 
may  be  at  liberty  to  use  the  name  of  the  official 
liquidator  for  the  puqxjse  of  enfoR'ing  the 
liability  of  the  said  London  Financial  Associa- 
tion, Limited,  and  Messrs.  Ke]k  Ac  Lucas  in 
the  premises,  or  otherwise,  in  resi>ect  of  the 
dividends  paid  on  tlie  8ju<l  pn-feronce  shares. 
And  that  the  London  Financial  Association, 
Limited,  and  Messrs.  Kelk  Sc  Lucas,  or  one  of 
them,  may  be  ordered  to  i)ay  the  costs  of  and 
incidental  to  this  applit^ation,  or  tliat  such 
further  or  other  onler  may  be  made  in  the 
premises  as  the  Court  sluiU  deem  fit. 

(3)  7  De  Gex,  M.  &  0.  104 ;  24  Law  J.  Rep. 
Chanc.  r>28. 

(4)  Law  Rep.  21  Ch.  D.  637. 


The  short  position  of  fiusta  which  it  k 
necessaiy  to  bear  in  mind  is  this— thub 
Messrs.  Kelk  &  Lucas  and  the  Lcmdon 
Financial  Company  have  been  rmpn- 
tively  admitted  creditors  for  between 
2,000/.  and  3,000/.  each,  and  that  other 
ci*editors  have  been  admitted  to  the  ex- 
tent of  between  20,000/.  and  30,000/. ;  that 
an  order  has  been  made  against  oertam 
late  directors  of  the  company  reqniiii^ 
them  to  pay  to  the  official  liqoidaton 
certain  sums  of  money  in  respect  cf  the 
breaches  of  trust. 

Tliercfore  Messrs.  Kelk    ds    LncUi  to 
take  them  alone  for  the  moment  (and  the 
London    Financial    Company     are  in  a 
similar  position) —Messrs  Kelk  A  Lqou 
ai*o  creditors  of  the  company.     Hie  di- 
rectors are  tort-feasors,  who  are  Uahle  to 
pay  a  sum  of  money  to  the  oompsny. 
The  directora  say  that  they  have  ceitun 
equities  against  Messrs.   Kelk  &  Iamb, 
which  will  result  in  giving  them  a  zi^ 
to  all  the  dividend  which  Messrs.  £lk 
&  Lucas   may  receive  on  the  aggrcgrie 
amount  of  their  proof  to  such  an  extant  ai 
will    make    good    the    sums  which  the 
directors  have  been  ordered  to  pay.    Hut 
Ls  the  nature  of  their  claim,  and  ueofajeet 
of  the  present  summons  is  to  work  oat 
that  right  by  impounding  those  dividendi. 
I  say  that  tliat  is  the  nature  of  the  snin- 
mons,  because  although  the  summons  Ib  of 
a  vciy  complicated  character,  it  has  been 
stated  by  Mr.  Cozens- Hardy  emphatioallj 
that  that  is  the  substance  of  the  gnminnM, 
and  that  all  the  rest  is  machineiy.    In 
saying  so  I  have  no  doubt  that  he  tut 
spoken  with  his  usual  exactitude. 

Now  I  do  not  find  that  I  have  anj 
authority  to  make  such  an  order  to  wok 
out  such  an  equity  between  the  tort-feasor 
to  the  company  and  the  creditors  of  the 
company.     It  was  jsuggested  in  the  firfi(^ 
place  that  the  109th  section  of  the  Ac& 
gave  me  jurisdiction.     That  requires  tha**^ 
the  Coui*t  shall  adjust  the  rights  of  tl»>^ 
oonti'ibutories    amongst    themselves   an.^*- 
distrilmte  any  surplus  that  may  remai' 
amongst  the  i)ai*ties  entitled  thereta 
may  l)c  true,  and  I  believe  it  is  true, 
McKsrs.  Kelk  &  Lucas  and  the 
are  all  contiibutories  to  the  company ; 
the  rights  which  the  directors  now 
lo  enforce  against  Messrs.  Kelk  & 
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have  nothing  whatever  to  do  with  their 
position  as  directors  of  the  company. 

Ab  to  dividing  the  surplus  amongst  the 
parties  entitled  thereto,  there  is  no  surplus 
or  prohahility  of  a  surplus  to  distribute, 
therefore  I  am  afraid  that  jui'isdiction 
eannot  be  invoked  in  the  present  instance. 
I  have  enquired  whether  any  other 
section  of  the  Act  requires  me  to  adjust 
the  equities  between  the  creditors  of  the 
ooii)pany  and  the  toi*t<feasors  to  the  eom- 
panjy  and  no  such  section  has  been  called 
to  my  attention.  I  have  enquired  whether 
any  authority  can  be  produced  for  work- 
ing oat  such  an  equity  in  a  winding-up, 
and  it  has  been  admitted  that  no  such 
authority  can  be  produced. 

It  is  said,  however,  that  I  ought  to 
follow  the  authority  of  Rahy  v.  Ridehalgh 
(3),  and  Uiat  on  that  ground  I  ought  to 
give  effect  to  the  present  claim.  It  ap- 
pears to  me  that  that  authority  does  not 
at  all  bear  on  the  present  question,  and 
that  in  winding  up  a  company  I  can  only 
exercise  the  statutory  jurisdiction  which  is 
given  to  me ;  nor  can  I  forget  that  to  allow 
equities  of  this  sort  to  be  worked  out  in 
l^oeeedings  in  a  winding-up  would,  as  it 
appears  jbo  me,  be  highly  inconvenient; 
because  in  many  cases  it  would  aiTest  the 
final  conclusion  of  the  winding-up  while 
the  disputes  of  a  thoi*oughly  collateral 
character  were  being  discussed  between 
the  parties. 

I  think,  therefore,  as  regards  the  general 
object  of  this  summons,  it  is  beyond  my 
joriadiction ;  and  it  is  desirable  that  I 
riuNild  express  this  opinion  at  this  early 
lAagQ  in  order  that  if  I  am  wrong  I  can 
thfla  go  into  the  merits,  when  the  Court 
of  Appeal  has  determined  that  I  have 
JurisQuction. 

•N'ow  it  has  been  pressed  upon  mo  that 

'txme  portions  of  the  summons  at  any  rate 

^^■Wb.t  to  be  allowed — namely,  in  the  first 

H^^^^9  t^^  which  relates  to  the  expunging 

^   ^fae  debt..    But  the  expunging  of  the 

??*^^    is  only  a  step  towards  acquiring  these 

jf*^^^«nds  on  the  aggregate  proof,  and  I 

?^  **<it  think  I  ought  to  grant  a  jwrtion  of 

^^  ^xunmons  when  it  is  admitted  that  it 

^IJ^ly  a  step  towards  a  larger  relief. 
■    "jpiien  I  have  been  urged  to  allow  the 
PpljLoints  to  use  the  name  of  the  official 
■*H^*idator  to  recover  from  Messrs.  Kelk 


&  Lucas  certain  dividends  received  on 
certain  preference  shares.  It  seems  to  me 
that  if  those  dividends  can  be  recovered 
from  Messrs.  Kelk  iz  Lucas,  they  ought 
to  belong  to  the  liquidator  as  liquidator, 
and  be  distributed  by  him  amongst  the 
creditors  at  any  rate  who  are  not  impli- 
cated in  these  matters,  and  there  is  no 
reason  why  I  should  give  away  money 
which  belongs  to  the  company,  or  to  the 
liquidators  on  behalf  of  the  company,  to 
these  applicants,  the  directors,  who  cer- 
tainly have  not  shewn  any  great  merits 
in  the  present  application.  If  it  had  been 
shewn  that  the  official  liquidator  had  re- 
fused to  take  any  proceeding  which  he 
could  have  properly  taken  to  recover 
that  sum,  the  matter  might  have  stood  in 
a  different  position.  But  no  such  evidence 
was  given. 

The  result  is,  that  it  appears  to  me  i^ot 
only  do  some  parts  of  the  summons  con- 
fessedly go  beyond  my  jurisdiction,  but 
that  the  whole  summons,  as  regards  its 
substance,  does  go  beyond  the  junsdiction. 
Therefore  I  dismiss  it  with  costs. 


Solicitors — Trinders  &  Co.,  for  the  applicants; 
Dawes  k.  Son,  for  the  official .  liquidator ; 
Fladgate,  Smith  &  Fladgate,  for  Kelk  & 
Lucas ;  C.  &  S.  Harrison  &  Ck).,  for  the  London 
Financial  Association. 


Bankruptcy.  1 

Bacon,  C.J.    \ln  re  Reynolds  ;  ex  jxirte 

1882.  f  REYNOLDS. 

Nov.  20,  27.  J 

Petitioning  Creditor*a  Debt — Order  di- 
recting Enquiry  as  to  Moneys  received — 
Act  of  Bankruptcy — "  Being  a  Trader" — 
Bankruptcy  Act,  1869  (32  <{r  33  Vict. 
c.  71),  8,  6.  suh-8,  3. 

An  order,  dated  the  ^Ith  of  June,  teas 
made  in  the  bankruptcy  of  A,,  declaring 
a  settlemeiii  void  against  G,,  his  trustee 
in  bankruptcy,  and  directing  enquiries  as 
to  tlie  moneys  received  by  tJie  trustees  under 
tJie  settlement,  and  payment  thereof  to  G, 
l^he  debtor  was  one  of  tlie  trustees  of  the 
settlement,  and  w^ten- examined  in  the 
bankru-ptcy  of  A.  had  admitted  the  receipt 
of  fwnds  under  the  settlement;    but  no 
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enquiry  had  been  made  under  th^  order  of 
the  21ifi  of  June,  G,  presented  a  petUiou 
in  bankruptcy  against  the  debtor : — Held, 
tfiat  till  the  ainount  which  the  debtor  had 
received  was  ascertained  by  enquiry,  and 
defaxdt  made  in  jmyment  on  a  day  named, 
there  was  no  sufficient  j}etitioning  creditor's 
debt. 

The  debtor,  an  auctioneer  and  vfduer^ 
by  deed  assigned  his  business,  goodwill 
and  premises  to  a  purchaser,  and  cove- 
nanted not  to  carry  on  business  within 
certain  limits,  and  afterumrds  on  the  same 
day  departed  from  his  dwelling-house: — 
Held,  that  on  the  executi€7i  of  the  deed  of 
assignment,  the  debtor  had  ceased  to  be  a 
trader. 

This  was  an  appeal  against  an  order  of 
adjudication  made  against  G.  K.  M.  Rey- 
nolds by  the  R^stmr  of  the  Wiltshire 
County  Court. 

G.  K.  M.  Reynolds  was  one  of  the 
trustees  of  a  post-nuptial  settlement,  dated 
the  4th  of  December,  1880,  made  by  his 
brother  Ledru  Reynokis,  whereby  Ledru 
Reynolds  assigned  a  leasehold  hoaso  and 
certain  furniture  to  the  trustees,  and  cove- 
nanted to  pay  them  10,000^.,  to  be  held  upon 
the  trusts  therein  stated.     In  September, 

1881,  Ledi'U  Reynolds  was  adjudicated 
bankrupt,  and  W.  L.  Grimwade  was  ap- 
pointed his  tiiistee.      In  May  and  June, 

1882,  G.  K.  M.  Reynolds  was  examined  in 
the  Imnkniptcy  of  Ledini  Reynolds  under 
section  96,  and  admitteil  having  i^eceived 
450Z.  as  the  pixx^eeds  of  sale  of  the  furniture 
comprised  in  the  settlement,  and  various 
sums  amounting  to  over  1 ,000/.  in  respect 
of  the  covenant  to  settle  tlie  10,000/.  By 
an  order,  dated  the  27th  of  June,  1882, 
the  settlement  of  the  4th  of  December, 
1880,  was  declared  void  as  against  Grim- 
wade, tlie  trustee  in  the  biinkruptcy  of 
Ledru  Reynolds,  and  the  tinistees  of  the 
settlement  were  ordered  within  fourteen 
days  to  deliver  up  to  the  trustee  the  pro- 
perty comprised  in  the  scheilule  thereto, 
or  to  pay  the  value  thereof  to  the  trustee, 
and  an  enquiry  was  directed  to  asceHain 
such  vjilue,  if  necessjiry ;  and  also  a  further 
enquir}',  if  necessaiy,  to  asc«?i'tain  what 
portion  of  the  sura  of  10,000/.  covenanted 
to  be  settled  had  been  |)aid  to  or  received 
by  the  trustees  of  the  settlement,  and  it 


was  ordered  that  they  ahoxild  pay  over  to 
Grimwade  all  such  sums  as  should,  inai 
making  such  enquiry,  be  aaoertaixied  to 
have  been  paid  to  or  received  by  them. 
No  enquiries  had  been  made  uxider  tlut 
oitler. 

G.  K.  M.  Reynolds  carried  on  bniineH 
as  an  auctioneer  and  valuer  at  The  Bepo- 
sitoi-y,  Andover,  in  the  county  of  HaniL 
It  appeai*ed  that  some  time  in  the  month 
of  September  he  agreed  to  sell  his  bua- 
ness  premises,  goodwill  and  debts  to  Jamas 
VVoolfoi-d  for  1,500/.,  of  which  lOOL  ysu 
to  lie  paid  as  a  deposit,  200/L  withm 
twelve  months,  and  the  remainder  bj  in- 
stalments of  100/.  a  year.  The  eact 
date  of  this  agreement  was  not  in  evidoDoe^ 
])ut  the  deposit  of  100^  was  paid  on  tho 
21)th  of  September.  On  the  4tli  cf  0^ 
tober  following  a  deed  was  executed  bj 
G.  K.  M.  Reynolds,  whereby  he  anigned 
to  James  Woolford  his  business  premiM^ 
goodwill  and  debts,  and  covenanted  not 
to  carry  on  business  within  certain  limiti 
A  cireular  letter  dated  the  same  day  wai 
issued  announcing  that  the  business  bid 
changed  hands.  On  the  same  day,  bat 
it  did  not  appear  how  soon  after  the  elo- 
cution of  the  deed,  G.  K.  M.  EeynoMi 
left  his  house  and  went  abroad. 

On  the  13th  of  October  Grimwade  pn- 
sented  a  petition  in  bankruptcy  agunit 
G.  K.  M.  Reynolds,  alleging  as  the  peti- 
tioning ci'cditor's  debt  the  sum  of  45% 
received  by  G.  K.  M.  Reynolds  for  the 
furniture  comprised  in  his  brother^s  set- 
tlement, and  various  sums  reoeiTed  m 
respect  of  the  10,000/.,  amounting  in  aU 
to  1,600/.,  and  alleging  as  the  act  of 
btinkruptoy  that  the  debtor  being  a  tnder 
had  <lepai*ted  from  his  dwelling-hoose  or 
otherwise  absented  himself  with  intent  to 
defeat  or  delay  his  ci'editors ;  and  en  the 
14th  of  October  a  summary  adjudication 
was  made  against  G.  K.  M.  ReynoldB  tf 
a  tmder,  the  petition  having  been  served 
under  rule  65  of  the  Bankniptcy  Rales, 
1870. 

Accouling  to  the  evidence  of  Ford,  vbo 
had  l)ecn  clerk  to  G.  K.  M.  Reynolds  end 
was  now  elerk  to  James  Woolford,  G.  K* 
M.  Reynolds  had  |)aid  his  creditoit 
before  leaving  Andover,  and  at  the  firtt 
meeting  of  oreditors  held  in  the  bank- 
ruptcy only  three  creditors  for  sums  of  ^ 
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In  re  Beynoldi;  e^  parte  Beynvlds,  Banhr, 

2L  and  1/.  attended  besides  Grimwade  the 
petitioning  creditor. 

Winslow,  Q.CfSLnd  A.  A,  Terrell,  for  the 
appellant. — The  adjudication  was  wrong 
on  two  grounds.  First,  there  was  no  suffi- 
cient petitioning  creditor's  debt,  since  the 
order  of  the  27th  of  June  only  dii^ects  an 
enquiry  as  to  the  vahie  of  the  furniture 
or  the  amount  of  money  paid  under  the 
covenant.  This  is  not  a  liquidated  sum. 
No  day  is  fixed  for  payment.  Before  that 
order  could  be  made  available  as  the 
fbandation  for  a  petition,  there  would 
hftve  to  be  an  enquiry  and  an  order  for  pay- 
ment within  a  stated  time  of  the  amoimt 
found  due.  Secondly,  there  was  no  act  of 
bankruptcy,  since  by  the  assignment  of  his 
business  on  the  4th  of  October  the  debtor 
had  ceased  to  be  a  trader  before  he  left  his 
house.  The  debtor  must  be  actually  a 
trader  at  the  time  when  he  is  alleged  to 
have  ooihmitted  the  act  of  bankruptcy — 
£x  parte  M'George ;  in  re  Stevens  (1)  and 
Xx  parte  Schamberg  (2). 

£.  C.  TTiffw,  Q.C.,  and  F.  C.  Willis, 
for  the  trustee. — On  the  first  i)oint,  there 
was  a  sufficient  petitioning  creditor's  debt. 
When  examined  in  Ledru  Reynolds'  bonk- 
mptcy,the  debtor  admitted  having  received 
45(ML  for  the  furniture,  and  the  otiier  sums. 
An  order  would  be  made  in  the  Chancery 
Division  for  payment  of  money  into  Court 
on  a  KiiT^ilf^r  admission — Fox  v.  Mack' 

re<&(3). 

[Bacon,  C.  J. — The  examinations  of  the 
debtor  are  not  referred  to  in  the  order  of 
the  27th  of  June.] 

Secondly,  there  was  an  act  of  bank- 
raptcy,  since  the  debtor  had  not  ceased  to 
be  a  trader  when  he  left  his  house.  He  was 
ostensibly  carrying  on  the  business  when 
he  left.  The  act  of  trading  cannot  be 
determined  by  a  secret  and  momentary 
act  like  the  signing  of  a  conveyance.  The 
circulars  announcing  the  assignment  of 
the  business  were  not  made  public  till 
three  days  after  the  debtor  absconded. 

No  reply  was  called  for. 

Bacon,  C. J.— When  a  man   is  iQade 

(1)  51  Law  J.  Rep.  Chanc.  909 ;  Law  Rep.  20 
Ch.  D.  e07. 

(2)  Law  Rep.  10  Ch.  App.  172. 
(S)  1  Yes.  juD.  69. 

Vol.  62.— Ghakc. 
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bankrupt  against  his  will  it  must  be  ac- 
cording to  kw.  The  appellant  complains 
that  an  adjudication  in  bankruptcy  was 
made  against  him  on  insufficient  grounds. 
The  matter  has  been  argued  before  me 
at  great  length  to-day  and  on  a  former 
day  on  two  grounds— first,  whether  the 
petitioning  creditor's  debt  was  sufficient 
to  support  the  adjudication;  and  secondly, 
as  to  the  alleged  act  of  bankruptcy.  In 
my  opinion  there  is  no  foundation  for 
tlie  petition  on  the  second  ground,  which 
proceeds  upon  the  provision  of  the  Act  of 
Parliament  that  the  debtor  being  a  trader 
had  committed  an  act  of  bankruptcy. 

As  to  the  alleged   debt  tliere    is   no 
foundation  for  saying  that  this  is  a  liqui- 
dated sum  due  at  law  or  in  equity.     The 
order  upon  which  the  petitioning  creditor's 
debt  IB  based  was  an  order  declaring  that 
Reynolds  should  deliver  up  cei-tain  pi-o- 
perty  set  foiih  in  the  first  and  second  pails 
of  the  schedule  to  the  settlement     That  is 
no  debt ;  then  it  proceeds,  "  or  that  he 
shall  pay  the  value  thereof  to  the  trustee ; " 
and  for  the  purpose,  if  necessary,  of  ascer- 
taining the  value  of  the  furniture,  as  well 
as  the  amount'of  the  sums  received  under 
the  settlement,  an  enquiry  is  dii*ecte€l  to 
ascertain  such  value  or  such  amount.  That 
order  only  directed  enquiries,  and  thei-e 
has  been  no  enquiry  made.     In  order  to  get 
lid  of  that  Mr.  Willis  urged  upon  mo 
examinations,  which  are  not  before  me  in 
evidence,  as  evidence  of  the  ascertained 
sum  referred  to  in  the  order.    Upon  some 
of  these  examinations  the  bankrupt  ad- 
mitted that  he  had  received  a  sum  of  450/. 
in  respect  of  the  furniture,  and  iipon  that, 
Mr.  Willis,  referring  to  the  allied  prac- 
tice of  the  Court  of  Chancery,  contended 
that  that  was  an  admission  that  he  had 
received    that   sum,  and   thei'efore    con- 
stituted a  petitioning  creditor's  debt  ujion 
which  a  petition  in  bankruptcy  could  be 
founded.     That  is  not  so.     Giving  to  the 
order  of  the  27th  of  June  its  full  efiect, 
Mr,  Willis,  if  he  desires  it,  can  apply  to 
the  Court,  and  he  may  get  an  order  from 
the  Court  declaring  the  value  of  the  fur- 
niture upon  evidence  satisfying  the  Court 
of  what  is  the  value ;   and,  what  is  still 
more  important,  he  must  get  a  day  on 
which  payment  is  to  be  made  ^xe^.    If 
no  day  be  fixed  for  payment  there  can  be 
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no  Jofiuilt  in  I'eHpect  of  which  a  petition- 
ing creditor's  debt  can  be  suggested.  It 
may  be  that  the  trustee  of  the  settlement 
is  entitled  to  his  costs,  charges  and  ex- 
penses, and  till  an  account  has  been 
triken  it  is  imi>ossible  to  tell  what  may  be 
duo.  I  am  of  opinion,  therefore,  that 
thei'C  was  no  sufficient  petitioning  cre- 
ditor's debt. 

That  being  so,  this  would  be  enough 
to  dispose  of  this  case,  because  no  debt 
can  exist  till  thei*e  has  been  an  order  for 
payment  of  the  debt.  It  is  not  a  question 
of  more  or  less,  but  there  is  no  debt  at  all 
till  an  order  for  payment  has  been  made 
of  an  ascertained  sum — ascertained  by  evi- 
dence, or  an  enquiry  under  the  first  part 
of  the  order,  and  an  enquiiy  under  the 
second  part  of  the  oi*der. 

As  to  the  act  of  bankruptcy,  the  evi- 
dence is  a  little  confusing  between  the 
statements  of  the  clerk  and  Mr.  Woolford. 
But  accoi*ding  to  both  of  them  an  agrees 
ment  had  been  made  by  Woolford  with 
Reynolds  to  buy  his  buidness,  and  he  paid 
him  100^.  as  a  deposit.  It  was  not  till 
some  time  after  that  that  the  deed  of 
the  4th  of  October  was  executed,  but  the 
terms  were  fully  agreed  on;  and  ac- 
cording to  Mr.  Woolford's  statement  of 
those  terms,  he  was  to  ly&y  2001.  at  the 
end  of  the  first  year,  and  the  rest  of  the 
purchase-money  in  the  coui*se  of  some 
years  at  the  rate  of  100/.  a  year ;  and  then 
a  deed  was  executed  by  the  pai*ties  which 
is  clear  and  explicit.  It  provides  that  up 
to  the  4th  of  October  Reynolds  was  to  be 
the  owner  of  the  property  which  he  agreed 
to  assign,  but  fi-om  the  execution  of  the 
deed  all  that  was  Reynolds's  was  to  be- 
come the  property  of  Woolford,  and 
Reynolds  had  no  property  whatever  re- 
maining in  the  parcels  mentioned  in  the 
assignment.  On  the  same  day,  though  on 
this  the  evidence  is  a  little  obscuiv,  ho 
departed  from  his  dwelling-house — not  that 
it  is  necessary  to  consider  that  at  pi-esent — 
he  departed  from  liis  dwelling-house  no 
doubt.  But  from  the  moment  lie  had 
executed  the  deed,  he  had  divested  himself 
of  the  chaiticter  of  a  trader.  He  was  a 
trader  no  longer.  Can  I  soy  he  was  a 
tnwler  till  twelve  o'clock  that  night,  not- 
withstanding the  execution  of  that  deed  1 
I  say  he  had  ceased  to  be  a  trader,  and  was 


not  within  the  meaning  of  the  Aet  of 
Parliament  a  trader  w^en  he  dmited 
from  his  dwelling-house.  There  is  ao 
allegation  of  fraud  The  evidenoe  of  IM 
is  not  impeached  in  this  respect^  nor  whan 
he  says  he  paid  all  his  debts  ezoepfe  ody 
that  claimed  by  the  petitioning  creditor. 
That  is  also  corroborated  by  the  fiu^  tint 
only  threa  creditors  presented  themadm 
at  the  first  meetlog,  and  that  for  rtgj 
trifling  sums. 

I  think  that  the  prooeedings  by  wUflh 
the  appellant  was  adjudicated  a  banknipt 
were  wrong.  There  is  nothing  to  sapgai, 
the  order  of  adjudication,  and  it  mmt  be 
set  aside,  with  costs.  • 


Solicitors— 0.  S.  Sc  H.  Brandon,  for  ajppellut; 
Bellamy,  Strong  Sc  Co.,  for  responmit. 


Fry,  J.    1  In  re  the  devala  PBomKR 

1883.         >      GOLD      MINING     coHPAirr, 
Jan.  20,  22.  J      limited  ;  ex  parte  abboct. 

Evidence  —  Admissions  —  Companff'^ 
Directors, 

TJie  statement  of  the  chairman  qf  UrdO- 
tors  to  a  meeting  of  his  company  oawut  k 
used  as  an  admission  against  tne  eompasf 

This  was  a  summons  by  the  first  hoidiff 
of  shares  to  have  his  name  removed  firoa 
the  register  of  members,  under  sectkm  S 
of  the  Companies  Act,  1862,' on  the  grooi' 
that  he  had  been  induced  to  take  his  alitfc* 
])y  false    representations  contained  in  * 
pi*08pectuB  issued  by  the  company,    lb* 
only  evidence  tendered  to  shew  that  tb^ 
I'cpi^esentation  in  the  pi'Ofipectus  was  fid^^ 
consisted  of  reports  of  a  speech  made  ' 
Uie  chairman  to  the  first  statatory  mc 
of  the  company,  which  contaixied 
ments  alleged  to  be  inconsiBtent  with 
truth  of  the  prospectus. 

»iioiufe7i  E(kdy^  for  the  applicatian. 

Cook807i,  Q.Cf  and  IF.  R.  Kennedy,  fC^- 
tlu;  comiKiny.—  Statemeutfi  neither  df  tfc^ 
cliairman  nor  of  any  other  officer  of 
com|)any  made  to  a  meeting  can  be 
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r$  The  Dwala  Gold  Mining  Co, 

nfaBions  to  members.  The  only  case 
idh  a  statement  of  an  agent  can  be 
18  an  admission  against  bis  principal 
are  sudi  statement  is  part  of  the  res 
-^ihat  is  to  say,  is  made  in  the 
ycAkm  litigated  dum  fervet  opus,  and 
1  tbe  scope  of  the  agency — Taylor  on 

k^fim  Eady^  in  reply. — A  company  is 
1  as  between  itself  and  a  member  by 
tement  made  by  its  chairman  at  a 
Eig-^J2oieo0  on  Evidence{2)  and  Meux^a 
}Uifnf  Case  (3) — a  report  to  the  com- 
being  a  report  to  every  member. 

r,  J.i  said, — The  enquiry  is,  whether 
itateiiient  of  the  chairman  is  or  not 
sifale  agaiubt  the  company.  The  rules 
I  allow  the  admission  of  statements 
lade  on  oath  are  strict,  and  it  appears 
1 4iiat  the  only  ground  on  which  such  a 
oent  can  possibly  be  admitted,  is  that 
hairman  was  the  agent  of  the  com- 

aad  was  making  the  representation 
transaction  in  which  he  was  their 

and  within  the  scope  of  his  agency. 
pesn  to  me  this  statement  was  not 

under  such  circumstances.  It  was 
lade  by  an  agent  in  a  transaction  with 
d  j^erson  at  all,  but  was  made  at  a 
ng  of  tiie  company.  It  was  there- 
kOaae  in  which  an  agent  was  reporting 
rinstpal ;  and,  in  my  view,  a  statement 

agent  confidentially  to  his  principal 
» admissible  in  &vour  of  a  third  per- 

Bot  then  it  is  said -that  Mr.  Abbott 
not  an  outside  person,  but  was  a 
isr  of  the  corporation,  and,  so  far  as 
iiainnan  was  his  agent,  the  chairman 
n  fiuBft  making  a  statement  to  him,  one 
B  prindpsls.  It  does  not  appear  to 
bsi  any  principle  or  authority  allows 
ISB  of  the  statement  of  a  common 
« in  &voar  of  one  person  against  an- 
• 

nay  observe  that  in  the  case  of  Meux*8 
uton  (3)  the  statement  was  held 
ng.  It  was  made  in  a  matter  in 
a  the  corporation  were  dealing  through 

officers  with  the  executors.     K  I 
4  the  matter  on  the  ground  of  the 
or  inconvenience  of  admitting 
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such  evidence,  I  consider  it  would  be  highly 
inconvenient  to  admit  it.  If  the  st&toment 
of  one  officer  at  a  meeting  be  admissible,  so 
also  must  be  the  statements  of  other  officers, 
and  any  number  of  conflicting  statements 
might  be  admitted.  Such  a  result  would 
be  highly  undesirable,  and  is  not,  in  my 
opinion,  within  the  principles  whidi  allow 
the  admission  of  oral  evidence.  I  therefore 
come  to  the  conclusion  that  there  is  no  evi- 
dence on  which  I  can  act  in  this  matter. 


Solicitors — Morley  &  Shirreff,  for  applicant; 
Robins  k  Cameron,  for  the  company. 


1883 


,J.    1 
183.     > 
•chl.J 


In  re  harbald  ;  wilde  v, 

WALFORD. 


(1>  Seetlon  639. 

9)  14th  ed.  p.  73. 

(S)  S  De  Gex,  M.  U  G.  522. 


Costa — Setroff^SolicitoT^s  Lien, 

Trustees  who  had  recovered  judgment 
for  money  due  to  the  trust  against  a  de- 
fendant were  not  allowed  to  set  off  costs 
payable  by  them  to  the  defendant  in  respect 
of  a  petition  in  the  matter  of  the  trust. 

By  an  order  dated  the  5th  of  March, 
1881,  E.  T.  R.  Wilde  and  J.  M.  Duncan 
were  appointed  new  trustees  of  the  will  of 
Thomas  Harrald,  and  the  new  trustees 
were  ordered  to  raise  and  pay  t^e  taxed 
coste  of  all  parties  of  the  application. 
Frederick  J.  Walford  was  an  opposing 
respondent  to  the  petition  for  appointing 
new  trustees ;  his  taxed  costs  amounted  to 
402.  3s.  2d. 

The  new  trustees  brought  an  action 
against  F.  J.  Walford,  which  was  tried  on 
the  7th  of  April,  1871,  when  they  re- 
covered possessiou  of  certain  part  of  the 
trust  property,  and  judgment  for  52/.  10*. 
in  respect  of  mesne  profits  and  costs. 
These  costs  were  taxed  at  52/.  15*.  2d., 
making  in  all  107/.  6s.  2d. 

This  was  a  summons  on  the  part  of  the 
new  trustees  that  they  might  be  at  liberty 
to  set  off  the  40/.  3s.  2d.,  costs  of  the 
petition,  against  the  107/.  6s.  2d.,  mespe 
profits  and  costs  of  action  for  which  they 
had  recovered  judgment. 
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In  re  Hiarrald, 


Oiwalfl,  for  the  summons. — Where  costs 
are  payable  to  one  person  by  another  who 
has  obtained  judgment  for  money  in  the 
same  matter  in  the  same  capacity,  the 
hitter  is  entitled  to  set  off  the  costs  pay- 
able by  him  against  the  sum  for  which  he 
has  recovered  judgment — Lee  v.  Pam  (1), 
linUtrfs  V.  Buee  (2),  Priivjle  v.  Gloag  (3), 
Cattail  V.  Simons  (4)  and  In  re  Knapman 

Stoin/en  Ea/Jy,  for  the  respondent. — 
The  solicitor  has  a  lien  on  the  costs  of  the 
petition,  which  the  Court  will  not  take 
away  from  him  by  allowing  a  set-off,  even 
against  a  judgment  debt  I'ocovered  in 
respect  of  the  same  matter  —  Throgniorton 
V.  Crowhj  (6),  Ex  parte  Clelaml  (7)  and 
•  Colhtt  V.  Treaton  (8). 

Oswald  replied. — In  order,  to  prevent 
the  set-off  the  costs  must  not  only  be  in 
different  proceedings  but  must  relate  to' 
different  matters. 

Fry,  J. — The  plaintiffs  in  the  action  now 
seek  to  set  off  the  costs  in  the  matter,  in  the 
first  place  against  the  costs  of  the  action,  in 
the  second  place  against  the  mesne  profits 
recoverable  in  the  action.  First,  in  respect 
of  setting  off  the  costs,  the  general  rule  I 
take  to  be  this:  All  costs  in  the  same 
action  or  matter  may  be  set  off  against  one 
another,  but  costs  in  separate  actions  or 
pi*oceedings  cannot  be  set  off  although  the 
subject-matter  may  be  the  same  in  both 
proce<)ding8.  That  propasition  is  sup- 
ported by  the  case  of  CoUett  v.  Preston 
(8),  the  marginal  note  of  which  is,  "  A 
in  an  action  became  entitled  to  receive 
costs  from  B,  and  in  a  suit  respecting 
the  same  matters  he  became  liable  to  pay 
costs  to  B.  A  being  unable  to  obtain 
payment,  asked,  by  i)etition,  that  the  costs 
might  be  set  off,  but  the  application  was 
i-efased."     The  Master  of  the  Rolls  put  it 

(1)4  Hare,  201 ;  U  Law  J.  Rep.  Chanc.  346. 

(2)  47  Law  J.  Rep.  Chanc.  414  ;  Law  Rep.  8 
Ch.  D.  198. 

^3)  48  Law  J.  Rep.  Chanc.  380 ;  Law  Rep.  10 
Ch.  U.  676. 

(4)  6  Beav.  304. 

(5)  50  Law  J.  Rep.  Clianc.  629  ;  Law  Rep.  18 
Ch.  D.  300. 

(6)  Law  Rep.  3  Eq.  196. 

(7)  36  Law  J.  Rep.  Bankr.  33 ;  Law  Rep.  2 
Chanc.  808. 

(8)  16  Beav.  458. 


on  this  ground.  He  said,  **  I  ooold  ook 
grant  it  without  interfering  with  tha 
solicitor's  lien."  That  principle  of  dasiflioii 
was  adopted  and  approved  of  by  Lord 
Hatherley,  when  Yioe-Ohonoellory  in  the 
case  of  Throgmorton  y.  Crawly  (6).  He 
said,  "  With  regard  to  the  oosts  of  the 
suit,  in  this  instance  the  bill  h£  the  land- 
lord was  dismissed  with  oostSy  and  lo  fiur 
the  case  is  on  all  fours  wit^  CoBdt  ?. 
Preston  (8),  which  seems  to  haTS  bees 
decided  in  conformity  with  the  prinaple 
of  authorities  there  cited — ^namely,  that 
where  proceedings  are  carried  on  in  raqnet 
of  two  different  matters  " — ^he  metiii^ 
though  arising  out  of  the  same  subject- 
matter—"  there  isno  reason  why  themlei 
slM)uld  apply.  Where  the  matters  an 
different,  consideration  seems  due  to  the 
solicitor  rather  than  to  the  client"  I 
think,  therefore,  it  is  impossible  to  setoff 
the  costs  of  the  matter  against  the  oosto  of 
the  action. 

The  next  question  is,  can  I  allow  a  set- 
off of  the  costs  of  the  matter  against  tlie 
damages   recoTered  in  the  action  t    Tbe 
same  principle  appears  to   me  to  app2f« 
The  Court  r^;ard8  the  respondent  as  hav- 
ing recovered  his  costs  as  trustee  for  the 
solicitor  to   the  extent  of  the  aoUdtiv^ 
lien,  which  no  doubt  in  this  case  was  oh 
extensive  with  the  costs.     That  principle, 
as  I   have  mentioned,  is  enunciated  bj 
Lord  Hatherley ;  but  it  is  put  fiur  mow 
explicitly  by  Lord  Cairns  in  Ex  parte  Ck- 
Idiid  (7).     "  Tlie  costs,"  he  said,  "  thongb 
recoverable  in  the  name  of  Gleland,  and 
though  ordered  to  be  paid  to  Cleland  I7 
name,  are  paid  to  him,  not  for  his  own 
benefit,  for  he  could  not  take  the  monQ 
and  spend  it,  but  are  to  be  paid  to  bin 
subject  to  the  lien  of  his  solicitor,  tfd 
therefore  are  to  be  held  by  him  pro  iifffi^ 
either  in  whole  or  in  part,  as  trustee  ^ 
his  solicitor."    Two  cases,  however,  ha^ 
been  pressed  upon  me  as  if  they  woe  ^ 
variance  with  the  principle  of   that  ^^ 
cision,  and  as  they  are  more  recent,  sl^^ 
one  of  them  was  in  the  Court  of  Appe^^ 
I  should  be  bound  to  follow  them  if  tl»^r 
were    really  inconsistent.      The    first     *"^ 
In  re  Knapman  (5).     There  certain  " 
tees  had  taken  proceedings  in  the  Court 
Probate,   and  had  been  ordered  to  p^^ 
costs  to  the  executor.      The  estate 
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raid, 

I  in  the  Court  of  Chancery; 
9^hile  the  legatees  had  assigned, 
ontor  was  allowed  to  set  off 
the  prohate  suit  against  the 
bere  it  is  ohvious  that  no  in- 
6  solicitor  intervened.  The 
lid  no  doubt  pay  the  costs  of 
dtor,  the  person  who  had  the 
irefore  the  set-off  was  not  in 
imental  to  the  solicitor's  lien. 
put  it  in  this  way :  ''  The 
rs  there  are  sufficient  assets  to 
fcees,  but  she  claims  to  deduct 
jacies  the  costs  the  l^atees 
%  on  the  principle  that  the 
4  not  to  be  paid  while  any- 
to  the  estate  of  the  testator 
itees."  In  other  words,  that 
illustration  of  the  common 
Keoutor  to  retain  against  lega- 
g  due  to  the  estate  of  the 
le  other  case  relied  on  is  that 
Ohag  (3).  That  was  a  case 
nuns  setoff  were  recoverable  in 
ceedings  in  the  same  order  by 
The  plaintiff  was  ordered  to 
if  money,  and  the  defendant 
to  pay  certain  costs,  and  it 
b  the  balance  only  was  to  be 
the  solicitor  could  have  no 
I.  that.    That  case,  therefore, 

y-     

aber,  for  applicant ;  Abbott,  Jen- 
agents  for  Woolnough  k,  Gross, 
Qonds,  for  trustees. 


HARRIS  V.  JENKINS. 

-Order  XIX.  rule  4 — Right 

yn  daiming  a  right  of  way 
the  mode  of  claim,  whether  by 
)r  granty  and  the  termini  and 
i  {f  the  fioay  should  he  pleaded. 

n  action  to  enforce  a  right  of 
atement  of  claim  alleged  that 
ras  the  owner  in  fee  of  two 
r  and    Glynpenfydd,    which 


were  separated  by  the  defendant's  farm, 
€(arvodyla,  and  that  the  plaintiff's  ■  two 
farms  were  connected  by  a  road  over  the 
defendant's  farm,  and  that  the  plaintiff 
and  his  tenants,  occupiers  of  Tyfry  farm, 
were  entitled  to  a  right  of  foot,  horse  ajid 
carriage  way  along  the  said  road,  through 
and  over  the  defendant's  farm,  and  that 
the  plaintiff  and  his  tenants,  occupiers  of 
Glynpenfydd  flEirm,  were  also  entitled  to 
a  like  right  of  way  along  the  said  road, 
through  and  over  the  defendant's  farm. 

This  was  a  summons  by  the  defendant 
that  the  statement  of  claim  might  be 
struck  out  under  Order  XXVII.  rule  1, 
as  tending  to  embarrass ;  or,  in  the  alter- 
native, it  might  be  amended  by  the  plain- 
tiff in  such  manner  as  to  shew  the  route, 
boundaries  and  terminations  of  the  alleged 
road,  and  the  mode  in  which  the  right 
was  claimed. 

Vernon  Smith,  for  the  summons. — The 
pleading  is  embarrassing  on  two  grounds — 
first,  because  a  right  of  way  may  be 
claimed  in  more  than  one  mode  in  respect 
of  which  different  kinds  of  evidence  would 
be  brought ;  and  in  the  second  place,  be- 
cause the  defendant  does  not  know  how  to 
meet  the  plaintiff  if  the  course  of  the 
alleged  road  is  not  indicated — Fhilippa  v. 
FhUippa  (1). 

Warrington,  for  the  plaintiff. — The  ques- 
tion is,  whether  a  right  of  way  over  a 
particular  farm  is  a  simple  issue.  The 
pleading  merely  amounts  to  an  alternative 
pleading  that  the  plaintiff  is  entitled  either 
by  grant  or  by  prescription,  which  the 
plaintiff  has  a  right  to  put  in.  The  plead- 
ing is  the  proper  form  for  a  claim  of  right 
of  way — BvUen  and  Leakeys  Pleading  (2) 
and  Seton  on  Decrees  (3) — and  is  in  accord- 
ance with  the  form  given  in  the  Appendix 
to  the  Judicature  Act,  1875. 

Fry,  J. — In  my  judgment  the  statement 
of  claim  is  embarrassing.  The  plaintiff 
alleges  that  he  and  his  tenants  are  entitled 
to  a  right  of  way  which  runs  through  the 
defendant's  farm.  It  appears  to  me  to  be 
plain  that  the  right  of  way  might  be  the 

(1)  48  Law  J.  Rep.  Q.B.  135  j  Law  Hep.  4 
Q.B.  D.  127. 

(2)  4th  ed.  p.  648. 

(3)  4th  ed.  p.  383. 
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result  eithei*  of  a  grant  or  of  prescriptiye 
user,  and  it  is  very  desirable  that  the 
defendant  should  know  under  which 
of  those  modes  the  plaintiff  claims.  If 
the  matter  went  down  to  trial  the  defen* 
dant  might  be  surprised  :  he  might  come 
with  witnesses  to  prove  that  user  had 
been  for  less  than  the  legal  period,  or  was 
damy  or  by  permission,  and  might  find  that 
the  plaintiff  was  claiming  under  an  allega- 
tion of  title  said  to  be  derived  under  some 
deed  executed  recently,  and  the  trial  might 
turn  on  whether  the  deed  had  been  exe- 
cuted. I  think,  therefore,  the  defendant 
is  entitled  to  a  short  statement,  alleging 
the  conclusion  which  the  plaintiff  seeks  to 
draw  from  some  fact  or  facts  that  should 
be  shortly  referred  to.  In  the  next  place 
it  seems  the  way  over  which  the  right  is 
claimed  is  not  sufficiently  indicated,  it 
.is  merely  alleged  that  it  is  between  two 
&rms,  and  I  think  the  plaintiff  ought  to 
allege  with  some  more  exactitude  the  ter- 
mini of  the  road  and  the  course  it  takes. 
I  hold  it  is  not  necessary  to  put  the  plain- 
tiff to  the  expense  of  having  a  plan,  but  it 
will  be  sufficient  to  give  the  course  by  refer- 
ence to  a  tithe  map,  or  to  say  through  what 
closes  the  way  passes. 


SolidtOTB — Bell,  Brodrick  k  Gray,  agents  for 
Linton  6c  Eenshole,  Aberdeen,  for  defendant ; 
Goldring  Sc  Mitchell,  agents  for  Beor  k,  Plant, 
Swansea,  for  plaintiff. 


Fry,  J. 
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SOUTH-EASTERN 

ex 


In    re    the 

RAILWAY        COMPANY    ; 

parte  soiierville. 

Landt  Clauses  ConsoUdatuyn  Act,  1845 
(8  ik  9  Vict.  c.  18),  s,  SS-'Costs—Taoiar 
tion. 

Costs  cannot  be  taxed  under  section  83 
of  the  Lands  Clauses  Consolidation  Act, 
1845,  after  payment. 

The  South  Eastern  Eailway  Company 
had  taken  land  from  a  client  of  Mr.  S.  B. 
Somerville,  a  solicitor.  They  paid  the 
price  of  the  land  and  costs,  according  to  a 
bill  delivered,  by  one  cheque  to  Mr.  Somer- 
ville. Subsequently,  on  a  petition  of  course, 
they  obtained  an  order  for  taxation  of 


the  costs  under  section  83  of  the  Liiidi 
Clauses  Consolidation  Act,  1845. 

Simmotids  moved,  on  behalf  of  Mr. 
Somerville,  to  set  aode  the  order,  on  Ab 
ground  that  the  provision  only  f>^p|^^^^Bd  tp 
unpaid  costs. 

C.  T.  Mitchdt^  contra. 

Fry,  J. — The  present  applioataon  is  ont 
to  set  aside  an  onler  for  taxation  obteinad 
as  of  course  under  the  Lands  Claam  Ooo- 
solidation  Act,  it  being  admitted  that  ths 
order  cannot  be  sustained  aa  an  oiderof 
course  under  the  Attorneys   Awfe.     Hm 
whole  question,  therefore,  toma  on  ths 
83rd  section  of  the  Lands  Clauaes  GouoE- 
dation  Act,  1845,  and  that,  so  &r  as  ii 
necessary,  is  in  these  words,  "  If  the  pro- 
moters of  the  undertaking,  and  the  puty 
entitled  to  any  such  costs,  shall  not  agite 
as  to  the  amount  thereof,  snch  costs  shill 
be  taxed  by  one  of  the  Taxing  Muten  of 
the  Court  of  Chancery,  or  by  a  Master  in 
Chancery  in  Ireland,  upon  an  order  of  the 
same  Court  to  be  obtained  upon  petition 
in  a  summary  way  by  either  of  tiie  paitiei; 
and  the  promoters  of  the  undertakix^  ihill 
pay  what  the  said  Master  shall  oertifyto 
be  due  in  respect  of  such  costs  to  the 
party  entitled  thereto,  or,  in  de&ult  tben- 
of,  the  same  may  be  recovered"  in  the 
manner  pointed  out. 

Now,  it  is  contended  on  the  one  peit 
that  that  clause  only  applies  to  taxation 
before  payment,  and  for  two  reaaona.   b 
the  first  place  tha^t  the  clause  itself  goes  on 
to  provide  for  the  payment  by  the  pn- 
moters  of  the  amount  of  the  taxed  ooeb^  * 
direction  which  it  is  apparent  can  onlj 
apply  to  the  case  of  an  unpaid  bill  cico^ 
In  the  second  place,  it  is  said  that  if  tbs 
construction  is  to  be  put  upon  the  diaiB 
which  is  urged  by  the  respondent^  Ae 
power  of  taxation,  notwithstanding  laj' 
ment,  is  an  unlimited  one,  and  that  suiitf 
order  can  be  obtained  after  any  lapeB  of 
time,  witliout  shewing  any  overbhar^ 
any  special  circumstance,  as  a  matfeer 
right  on  a  summary  petition,  and  theirf 
as  an  order  of  course.    Such  a  course^  it"^ 
suggested,  is  unreasonable. 

Tliese  two  arguments  have  in  my 
very  great  weight ;  and  it  appeen  to  001- 
should  be  doing  wrong  if  I  were  to  bo^ 
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he  section  which  provides  for 
en  for  payment,  it  is  open  for 

company  at  any  time  after 
obtain  k  taxation  as  of  course.' 
rey  have  any  remedy  by  any 
ban  the  order  of  course  is  not 
to  determine. 
Iship,  after  stating   that  the 

conduct  was  not  reasonable  in 
obtained  taxation  before,  pro- 
lowever,  in  the  view  I  take  of 
f  the  Act,  with  the  question  of 
an  or  unreasonableness  of  the 
B  respondent  I  have  nothing  to 
my  dedsion  on  this — that  the 
16  Lands  Claur  es  Act  only  pro- 
ation  before  payment.  I  must 
this  application,  with  costs. 


B.    Bomerville,   for   applicant; 
reus,  for  the  railway  company. 


In  re  buckler's  estate. 

'Income  —  Defeasance  —  Lord 
r  Act  (23  d:  24  Vict.  c.  145), 

16  qf  Lord  CranwortKa  Act 
ofy  to  a  defecuiihle  interest, 
fOM  bequeathed  in  trust  for  an 
given  over  in  case  of  hie  dealh 
ly-oiM.  The  infant  died  under 
f  that  acoumuLatione  of  income 
al4  were  estate  oj  the  infant, 

Bichard  Buckley,  by  his  will 
to  the  trustees  the  money  se- 
loortgage  for  5,900Z.  onTiltwood, 
his  nephew  Bichard  Theodore 
ovided  that  if  the  said  Bichard 
(ocUey  should  not  live  to  the 
ty-OiDB  years,  the  testator  gave 
aeoured  on  Tiltwood  and  the 
therein,  subject  as  aforesaid, 
tees  of  his  wiU,  to  become  part 
lary  estate.  The  will  expressly 
lat  Lord  Cranworth's  Act,  23 
B.  146,  should  apply.  The  tes- 
in  DeoMnbeTy  1875.    Bichard 


Theodore  Buckley  died  in  August,  1882, 
under  the  age  of  twenty-one  years.  During 
the  life  of  the  minor  the  income  'of  the 
mortgage  was  received  by  the  trustees  of 
tAie  mortgage,  and  invested  by  them  and 
accumulated,  there  being  sufficient  funds 
from  other  sources  to  provide  for  the 
maintenance  of  the  infant. 

They  paid  the  accumulations  into  Court 
under  the  Trustee  Belief  Act.  The  general 
trustees  of  the  will  now  petition^  for 
payment  out  to  them. 

fftUl,  for  the  petition. — Section  26  of 
Lord  Cran worth's  Act  gives  the  trustees 
of  property  belonging  to  an  infant  power 
to  apply  the  income  for  maintenance 
whether  the  interest  of  the  infant  is  ab- 
solute or  contingent^  and  that  would  in- 
clude a  defeasible  interest,  and  in  the 
event  of  the  infant's  dying  under  age  gives 
the  income  and  accumulations  not  so  ap- 
plied to  the  person  entitled  to  the  principal. 
The  petitioners  are  therefore  entitled. 

Micklem^  contra.  —  Independently  of 
Lord  Cranworth's  Act,  the  income  of  the 
trust  fund  up  to  the  happening  of  the 
event  on  which  the  interest  was  defeated 
would  have  belonged  to  the  estate  of  the  in- 
fant— Taylor  v.  Johnson  (1).  Now  the 
object  of  the  Act  is  to  be  gathered  from  the 
preamble,  and  the  effect  of  the  Act  in  the 
case  of  an  absolute  or  contingent  trust  for 
an  infant  was  to  benefit*  the  infant,  whereas 
the  construction  contended  for  by  the 
petitioners  would  take  away  rights  firom, 
and  was  not  within  the  letter  of  the 
enactment. 

HfjUl  replied. 

Fry,  J. — The  question  is  raised  on  the 
26th  section  of  the  23rd  &  24th  Vict., 
commonly  called  Lord  Cranworth's  Act. 
There  are  three  modes  in  which  a  testator 
may  give  a  legacy — he  may  give  it  to  A  B 
absolutely ;  he  may  give  it  to  A  B  con- 
tingently on  his  attaining  twenty-one,  or 
on  the  happening  of  any  other  event;  or 
he  may  give  it  to  A  B  defeasibly  on  his 
not  attaining  twenty-one,  or  on  the  happen- 
ing or  not  happening  of  any  event.  Li- 
dependently  of  the  Act,  in  the  first  case 
it  is  plain  that  the  accretions  would  go  to 

(1)  2  P.  Wms.  604. 
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the  pei'son  who  takes  absolutely.  In  the 
second  case  it  is  also  plain  that  the  person 
who  took  or  did  not  take  would  take 
or  not  according  to  whether  the  contin- 
gency happened ;  while  in  the  third  case 
it  is  plain  that  the  accretions  would  go, 
until  the  happening  of  a  defeazance,  to  the 
person  entitled  unless  the  defeazance  hap- 
pened. That  I  take  to  have  been  the  law 
prior  to  the  passing  of  the  Act.  Now  the 
statute  is  in  these  woitls  : — "  In  all  cases 
where  any  property  is  held  by  trustees  in 
trust  for  an  infant  either  aljsolutely  or 
contingently  on  his  attaining  the  age  of 
twenty-one  yoai's,  or  on  the  occurrence  of 
any  event  previously  to  his  attaining  that 
age,  it  shall  be  lawful/'  kc. 

It  is  plain  that  the  cases  theix)  provided 
for  are  two  and  two  only.  The  word 
'*  either  "  is  applicable  to  the  dual,  and  the 
cases  provided  for  are  absolute  and  con- 
tingent trusts.  In  those  two  cases  it  is 
provided  that  the  infant  may  be  maintained 
out  of  income.  And  it  is  further  pro- 
vided that  the  accumuLitions  of  income  or 
residue  of  them  shall  be  held  '*  for  the 
benefit  of  the  person  who  shall  ultimately 
become  entitled  to  the  property  from  which 
such  accumulations  shall  have  arisen." 

If  I  confined  the  opeiution  of  the 
statute  to  cases  of  absolute  and  contingent 
legacies,  this  statute  effects  no  alteration 
in  the  case  of  the  person  entitled  to  take. 
If  I  were  to  extend  it  to  a  defeasible 
legacy,  I  should  deprive  a  person  de- 
feasibly  entitled  to  the  principal,  of  the 
intei-est  he  would  otherwise  be  entitled  to. 
If  the  statute  clearly  sjiid  that  wei-e  in- 
tended, no  doubt  it  would  be  my  duty  to 
give  effect  to  it.  In  my  judgment  the 
better  construction  is  against  such  exten- 
sion,  not  the  less  so  in  that  the  object  of 
the  statute  was  to  wivc  the  insertion  of 
clauses  usually  inserted  in  deeds  and  wills. 
I  must  therefore  declare  that  the  repre- 
sentatives of  the  iniant  are  entitled. 

Solicitor — B.  U.  Grcenbank,  for  all  parties. 


[IN   THE    COUBT   OF  APPKAL.] 
Jessel,.M.R. 
Cotton,  L.  J. 

BOWEN,  L.J.    >   R0BIN8OV  V,  oMMAimnr. 
1883. 
March  17. 

Bankruptcy  Act,  1861,  sa.  153  one!  161 
— Provable  Debt — Contingency — MoiU 
gage — Ancillary  Covenant — Diuiharge. 

A  cove7iant  in  a  mortgage-deed  not  ie 
revoke  a  will  whereby  a  fund  kad  been 
appointed  in  favour  of  the  mortgtigee,'-' 
Held  not  to  be  ancillary  to  the  mortgegt 
debt  80  aa  to  be  discharged  by  the  batti- 
mptcy  of  the  mortgagor  \ohiA  di$Aargd 
the  debt.  And  the  mortgagor  having  9om 
thne  after  lier  discharge  in  banhmpkif 
revoked  the  will,  an  action  ctgaintt  htt 
executor  for  damages  for  broadi  qf  At 
covenant  was  /leld  to  be  maintainable. 


This  was  an  appeal  from  a  dedsian  of 
Kay,  J.,  overruling  the  demurrer  of  the 
defendant  (an  executor)  to  an  actun 
brought  by  the  plaintiff  for  damaga  fir 
the  breacli  by  the  teBtatrix  of  a  oovnaiit 
not  to  revoke  a  will,  whereby,  in  exBtdm 
of  a  power  of  appointment  by  will  Twted 
in  her,  she  had  appointed  a  sum  of  1,2031 
15^.  7d,  in  favour  of  Henry  RohinsoiL 

The  case  is  fully  reported  51  Law  J. 
Hep.  Chanc.  894. 

The  defendant  appealed. 

Cookson,  Q.C.  {J.  O.  Wood  with  him), 
for  the  appellant,  contended — first,  thit 
the  covenant  was  void  as  in  restamint  of 
maniage ;  and  secondly,  that  the  coremst 
was  ancillary  to  the  principal  sum  aecond 
by  the  mortgage,  and  that  the  mcs^ip9^ 
debt  having  been  destroyed  bythebink- 
ruptcy  of  the  covenantor,  the  liability  <n 
the  covenant  was  provable  in  the  biuJ^^ 
rupt<!y,  and  therefore  was  also  diachaigm^  ■ 
The  same  authorities  were  cited  as  in  th 
Court  below. 

CozensJIardy,  Q.C.,  and  FinA, 
were  not  caUed  upon. 


Jessel,  M.R. — There  is  nothing  io' 
ai>pcal.     As  regards  the  first  point 
said  that  the  covenant  by  the  aoiiee 
power  ''  not  to  do  or  commit  any  act 
or  thing  whatsoever  whereby  or  by 


MICHAELMAS  1982  to  MICHAELMAS  1883. 


J] 

U0fi  y.  Ommanney,  App, 

the  will  to  be  executed  by  her 
or  might  be  revoked,  annulled, 
dy  obliterated,  impeached  or  af- 
n  any  manner  howsoever,"  is  bad 
\  in  restraint  of  marriage,  as  mar- 
ould  have  had  jkhe  effect  of  re- 
Uie  will.  But  that  covenant  \& 
divisible,  and  although  no  action 
Ave  been'  brought  by  the  cove- 
for  the  breach  of  the  covenant  if 
r  had  married,  still  the  covenant 
He,  and  the  marriage  would  not 
)  effidct  of  destroying  it.  We  have 
appointment  by  will  and  a  piort- 
dto  i^pointed  sum — that  is  a  very 
ortgi^  security  if  the  testatrix 
revoke  her  will — and  she  does 
mtly  revoke  it. 

covenant  is  a  covenant  ancillary 
the  debt  but  to  the  mortgage 
It  would  be  just  as  good  a 
t  even  if  there  had  been  no  debt. 
lad  not  committed  any  breach  of 
enant  at  the  time  of  her  bank- 
-it  was  not  in  fact  till  years  after 
charge.  The  possibility  of  her 
fatare  time  committing  a  breach 
oovenant  could  not  be  estimated 
Ime  of  the  bankruptcy,  and  there- 
was  not  a  debt  provable  in  the 
itcy,  and  could  not  be  destroyed 
lisduurge.  There  is  no  reason  why 
kmptcy  should  destroy  the  liability 
breach  oi  covenant.  I  think  Mr. 
Kay  was  right  both  in  his  reason- 
bis  decision. 
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Mf,  L. J. — I  am  of  the  same  opi- 
We    have    here  a    covenant    in 

a  mortgage  security,  not  broken 
time  of  the  bankruptcy  of  the 
tor.  A  subsequent  breach  of  that 
t  was  a  liability  that  could  not  be 
A  at  the  time  of  the  bankruptcy — 
it  was  not  a  provable  debt — and  if 

oould  not  the  covenant  be  sued 

nid  that  the  covenant  is  ancillary 
ebt,  and  that  the  debt  being  dis- 
the  covenant  ancillary  to  it  has 
idiaigedalso;  but  the  covenant  is 
ciUary  to  the  debt  in  the  sense  in 
covenant  not  to  destroy  a  mortgage 
'  would  be  ancillary  to  that  secu- 
Qiat  is  not  the  sense  in  which  a 

> 


covenant  is  said  to  be  ancillary  so  as  to 
be  discharged  by  the  bankruptcy  which 
discharges  the  debt. 

In  my  opinion  this  action  is  maintain- 
able  and  the  appeal  must  be  dismissed.  . 

• 

BowEN,  L.  J. — I  am  of  the  same  opinion. 


Solicitors — Satton  &  Ommanney,  for  appellant ; 
Q.  B.  Wheeler,  agent  for  G.  M.  Robinson, 
Skipton,  for  r^pondent. 


[IN  THE  COURT  OF  APPEAL.] 
Jessel,  M.R.      ^ 
Hannen,  Sib  J.  /  r      -  ««,» , ,««»  «^^^n 

T  T    T        \Inrt    PHILLIPS    INSUR- 

LlNDLEY,  L.J.       > 

1883.  I  ^^• 

Feb.  26.       J 

Customs  Annuity  and  Benevolent  Fund 
—  Construction  of  Act  —  Admission  of 
Nominee — Interest  of  Svhscriber  in  Fund. 

'  The  Customs  Annuity  and  Benevolent 
Fund  was  established  by  Act  of  Parliament 
/or  the  benefit  of  the  widows,  children  and 
other  relatives  of  officers  of  the  Customs; 
and  by  the  Act  a  compulsory  poundage 
was  authorised  to  be  levied  on  and  deducted 
from  their  salaries — directors  were  ap- 
pointed to  manage  the  fund  and  make  rules, 
and  had  a  discretionary  power  to  admit 
persons  other  than  relatives  of  the  sub' 
scriber  and  his  rwminees  to  the  benefit  of 
the  fund.  By  rules  made  under  the  auiho- 
rity  of  the  Act  the  admission  of  nominees 
was  to  take  place  during  the  lifetime  of  the 
subscriber. 

Another  rule  provided  that  the  capit<U 
money  forthcoming  cU  a  subscriber's  death 
should,  subject  to  the  following  directions, 
be  appropriated  according  to  the  directions 
contained  in  his  will  or  codicil,  or  in  any 
instrument  in  writing  signed  by  him  in  the 
presence  of  an  attesting  witness,  and  de- 
posited ttnth  the  directors  during  his  Ufe- 
tims,  or  deposited  within  three  months  after 
'  his 'death,  or  in  default  of  su>ch  directions 
in  manner  thereinafter  prescribed.  The 
widow's  share  should  not  be  less  than  one- 
third  if  appropriated  in  creation  of  an 

8  L 
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(jmnuifi/,  nor  less  th-an  the  interest  far  her 
life  of  two-thirds  if  set  apart  for  invest- 
ment, and  in  either  case  the  reinaiiuler  of 
the  capital  money  should  be  snhject  to  tlie 
directions  of  the  subscriber ^  and  be  applletl 
or  paid  in  any  manner  or  profwrtion  he 
might  think  fit  for  tlie  benefit  of  his  widow, 
cluldre7i,  blood  relations  or  any  of  them,  or 
his  nominee  or  nominees  who  should  have 
been  duly  admitted  by  the  directors.     If 
tliere  should  be  no  xnidov)  iJie  w/iole  capital 
money  should  be  subject  i-o  the  directions  of 
the  subscriber  as  aforesaid.     If  a  subscriber 
died  leaviinj  issue  without  haviny  by  \oill 
or  other  instrument  directed  the  application 
oft)he  capital  jnoney,  the  same  should  bpcome 
the  property  in  equal  proportioyis  of  suc/i 
of  his  cliiklren  who  shouhl  be  liviiig  at  his 
death, 

A  subscriber,  who  was  a  widower,  made 
a  will  whereby  he  bequeathed  his  iyisurance 
in  the  Customs  Fund  to  If,,  who  was  no 
relation,  and  loho  was  never  admitted  by 
the  directors  as  his  nominee.  The  sub- 
scriber died  leaving  three  children : — 

Hcild,  that  tJie  insurance  fund,  was  not 
the  projyerty  of  the  subscrityer,  but  that  he 
had  merely  a  limited  power  of  appointment 
over  it;  and  that  the  directors  not  having 
admitted  his  nominee,  the,  rights  of  the 
children  to  the  fuml  were  not  affected  by 
tlie  will,  and  that  they  were  entitled  to  it  to 
the  eoDclusimi  of  H, 

Decision  q/*  Bacon,  V.C,  reversed. 

This  was  an  appeal  from  a  decision  of 
Bacon,  V.C. 

By  the  Act  56  Geo.  3.  c.  Ixxiii.,  the 
Customs  Annuity  and  Benevolent  Fund 
was  established  for  the  benefit  and  I'elief 
of  the  widows  and  children  or  other  rela- 
tives of  the  established  officers,  clerks  or 
other  persons  employed  in  the  Department 
of  the  Customs  in  England,  and  in  nid 
whereof  a  certain  impost,  called  "Con- 
tribution of  Poundage,"  was,  by  section  4 
of  the  Act,  authonsed  to  be  levied  on  and 
deducted  from  the  salaries  of  such  officers, 
<kc.,  in  England. 

'fhe  Act,  by  section  2,  authorised  the 
making  of  rules,  which  were  to  be  of  the 
same  force  and  effect  as  if  they  had  boon 
particularly  enumerated  and  enacted  in 
the  Act. 

Section  9  provided :  **  The  directors  shall, 


and  may,  if  they  shall  deem  it  expe^ent^ 
admit  any  person  or  persons  to  be  the  nomi- 
nee or  nominees  of  any  subscriber  to  the  Bud 
fund  who  may  not  be  a  relatiye  of  the 
said  subscriber,  and  the  said  nonuDtt  or 
nominees  so  adnutted  as  aforesaid  ahsll, 
and  are  hereby  declared  to  have  the  same 
interest  in  the  fund  and  in  the  advanta^ 
thereof  as  if  the  said  nominee  or  nomineei 
had  been  a  relative  or  relatives  of  the  slid 
subscriber  under  and  subject  in  eray 
respect  to  the  rules  and  regulations  nd- 
fied,"  4&c. 

Section   11   was  as  follows:  ''And  in 
order  to  insure  to  the  widows  of  the  sob- 
scribera  or  any  other  claimants  on  the  nid 
fund  the  full  benefit  intended  by  this  Aet 
as  alimentary  provision   for  the  widows 
or  other  claimants  entitled  thereto,  be  it 
further  enacted  that  no  annuity  or  sum  of 
money  payable  to  any  widow   or  other 
claimant  under  any  of  the  provisions  of 
this  Act  shall  be  assignable,  exc^  with 
the  pei*mission  and  approbation  of  the  nid. 
directors,  or  any  three  or  more  of  them, 
or  liable  to  be  affected  by  arrestmeat  or 
otherwise  attachable  by  any  creditor,  or  be 
subject  to  the  jus  mariti  of  any  husbuid 
with   whom  any  such    widow  or  other 
claimant  may  intermany,  or  be  subject  in 
any  manner  to  any  debts,  or  deeds  or  con- 
trol of  any  such  husband,  but  the  auna 
shall   be   paid  to  such   widow  or  other 
claimant  entitled  thereto  upon  her  own 
receipt  only,  notwithstanding  such  arreitp 
ment,  attachment  or  marriage." 

By  section  16,  the  directors  were  de- 
clared to  have  the  full,  entire  and  tsdor 
sive  control  and  management  of  and  over 
the  fund,  under  and  subject  to  such  pro- 
visioiLS,  directions,  regulations  and  res^ 
tions  as  might  have  been  made  in  thftt 
behalf,  and  were  emjjowered  from  time  to 
time,  if  thought  necessary,  to  alter  any  o^ 
the  rules,  and  make  new  and  additioofci 
rules  and  regulations,  such  new  mta  an.'* 
regulations  not  to  be  valid  or  ei ' 
until  approved  by  the  subscribers. 

The  rules  which  were  in  force  at^ 
date  of  the  making  the  insurancee  ^^^ 
subject  of  the  present  appeal  were,  *>  *■* 
us  ia  material,  as  follows  (1)  : — 

( 1 )  The  whole  of  the  mlea  are  set  oat  »"J?f 
Attorney- Getteral  v.  Ahdu  (1  Huri.  fc  C.8»^  ' 
32  Law  J.  Kep.  £zch.  9). ' 
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le  Cnfltoms  Annuity  and  Benevo- 
l '  shall  be  raised  by  subscription 

principle  of  life  insurance,  and, 
vith  the  contribution  of  pound- 
ed by  the  aforesaid  Act,  shall 
id  for  the  widows,  children  and 
Jid  nominees  of  officers  or  persons 

to  the  Department  of  Customs 
ady  and  the  admission  by  the 
sf  a  nominee  or  nominees  of  sub- 
nder  the  saidj  Act  shall  as  to  the 
snoh  nominee  or  nominees  take 
Log  the  lifetime  of  such  sub- 
lie  directors  may,  at  the  instance 
iscriber,  exclude  his  widow  from 
nefit  of  the  fund  on  account  of 
ct  on  her  part. 

he  appropriation  of  the  capital 
rthooming  at  the  subscriber's 
▼irtue  of  his  insurance  shall  be 
the  following  regulations :  If  an 
e  insured  or  forthcoming  under 
for  the  benefit  of  the  widow 
ne-third  of  the  whole  insurance 
ig  10^  of  annuity  as  equivalent 
r  capital  money),  then  the  siib- 
ill  have  the  power  to  direct,  by 
ament  in  writing,  signed  in  the 
jf  one  or  more  witness  or  wit- 
id  deposited  with  the  directors, 
rill,  that  the  whole  capital  money 
T  forthcoming  shall  be  paid  or 
i  any  manner  or  proportion  he 
k  proper  for  the  benefit  of  his 
lildren  or  relatives,  and  of  his 

who    shall     have    been     duly 

by  the  directors  as  aforesaid, 
uinaity  be  insured  under  table  A, 
umuily  insured  or  forthcoming 
imonnt  to  one- third  of  the  whole 

computed  as  aforesaid,  then  so 
the  capital  money  shall  be  set 
the  widow  as  shall  give  her  one- 
he  whole  so  computed.  And  the 
mey  so  set  apart  for  the  widow 
ppropriated  to  the  creation  of  an 
xr  her  life  according  to  the  rates 

0  hereunto  annexed,  and  the 
■  of  such  capital  money  shall  be 

1  the  direction  of  the  subscriber 
id :  Provided,  nevertheless,  that 
if  every  snch  100/.  of  capital 
to  be  applied  for  the  widow,  the 
r  shall  have  the  option  to  direct 


that  the  interest  of  not  less  than  200/. 
capital  money  shall  be  allowed  to  his  widow 
during  her  life.  And  in  that  case  the  sum 
so  set  apart  for  the  benefit  of-  the  widow 
shall  be  invested,  .  .  .  and  the  amount  of 
the  stocks  so  purchased  shall  be  held,  .  .  . 
subject  to  the  directions  of  the  subscriber 
as  aforesaid  to  take  effect  at  the  death  of 
the  widow.  And  the  remaining  capital 
money,  if  any,  shall  be  subject  to  the 
directions  of  the  subscriber  as  aforesaid, 
to  take  effect  at  his  death.  J£  there  be  no 
widow  or  nominee,  or  if  the  widow  be 
excluded  from  all  benefit  in  the  fund  on 
account  of  misconduct  as  hereinbefore 
mentioned,  the  whole  capital  money  forth- 
coming shall  be  subject  to  the  direction  of 
the  subscriber  as  aforesaid.  Where  a 
subscriber  shall  not  have  applied  the 
capital  money  herein  placed  at  his  direc- 
tion, the  same  shall  become  the  property 
of  his  child  or  children  in  equal  propor- 
tions, and,  in  the  event  of  his  leaving  no 
child,  then  the  same  shall  be  appropriated 
to  the  use  of  his  widow  by  allowing  her 
an  equivalent  annuity  under  table  C,  in 
addition  to  the  annuity  before  appointed 
to  her.  If  there  shall  be  no  widow,  nor 
any  child,  the  whole  capital  money  shall 
be  paid  tx)  the  person  or  persons  legally 
appointed  to  administer  to  the  estate  and 
effects  of  the  deceased,  to  be  by  him,  her 
or  them  applied,  according  to  the  Statute 
of  Distributions,  in  the  same  manner  as 
any  other  money  would  be  applied  by  law. 
If  an  annuity  to  any  widow  shall  have 
been  insured  under  table  A,  and  the 
directors  shall  have  seen  cause  to  allow  of 
a  different  disposition  of  such  annuity,  on 
the  ground  of  misconduct  as  aforesaid,  it 
shall  be  competent  to  the  directors  to  con- 
vert such  insurance  of  an  annuity  into  an 
equivalent  insiutince  of  a  capital  sum  ac- 
cording to  the  then  value  of  such  annuity." 
The  rules  above  mentioned  were  re- 
pealed, and  othera  enacted  on  the  22nd  of 
November,  1866,  which  were  in  their  turn 
I'epealed,  and  new  rules,  dated  the  4th  of 
November,  1872,  were  substituted  in  their 
place.  *The  preamble  to  these  new  rules  re- 
cited the  Act  of  56  Geo.  3.  c.  Ixxiii.,  and 
also  that  by  an  Act  of  34  &  35  Vict.  c.  103, 
the  authority  given  by  the  original  Act  to 
levy  the  said  contribution  of  poundage  was 
repealed,  and  proceeded  to  declare,  "  That 
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all  mica,  regulations,  etc.,  were  thereby 
repetiled,  and  in  lieu  thereof  the  following 
riilea,  regulations,  <fec.,  were  to  come  into 
force  and  operation,  and  to  hjive  the  effect 
of  law  under  the  authority  in  the  original 
Act,"  and  contained  these  provisoes  :  "  Pro- 
yided  that  nothing  herein  contained  shall 
extend  to  alter  the  terms  of  any  insurance 
already  effected  by  any  subscril)er,  and 
still  existing,  so  £ar  as  relates  to  the  rates 
of  his  subscription,  or  to  any  option  allowed 
him  of  directing  by  will  or  other  instru- 
ment the  application  of  the  capital  sum 
iuKUi-ed,  or  of  the  profits  on  siny  insuiunce 
made  by  him ;  nevertheless,  any  such  in- 
surance may,  if  the  subscriber  should  direct, 
be  disponed  of  as  hereinafter  allowed  : 

"  Provided  that  every  subsci-iber  shall  be 
bound  by  the  terms  of  the  insurance  at 
any  time  effected  by  him  before  the  making 
of  these  rules." 

The  new  rules  which  were  material  to 
this  report  were  as  follows : — 

'^  1 .  The  Customs  Annuity  and  Benevo- 
lent Fund  shall  continue  to  be  raised  by 
subscription  upon  the  principle  of  life 
insurance,  and  shtdl  form  a  fund  for  the 
benefit  and  relief  of  widows,  cliildren, 
relatives  and  nominees  of  officers  or  persons 
belonging  to  the  depai-tment,  and  under 
the  control  of  the  Commissioners  of  ITer 
Majesty's  Customs,  and  the  ailmission  by 
the  dii*ectors  of  a  nominee  or  nominees 
of  subscril^ers  under  the  Siiid  Act  sliall 
as  to  the  pei*son  of  such  nomin(^e  or  nomi- 
nees take  place  duiing  the  lifetime  of  such 
subscriber.  And  any  such  admission  may 
from  time  to  time  be  i-evoked  and  annulled 
by  the  subscriber  at  his  will  and  pleasui^, 
or  by  the  dii-ectore  at  their  discretion, 
where  they  shall  have  just  cjiuse  to  believe 
that  such  admission  has  l)ecn  pixxiured  in 
fraud  of  the  princii)lo  and  policy  of  the 
fund.  Eveiy  nominee  of  a  subscriber 
shall  be  entitled  to  such  protvortion  only 
of  hLs  insurance  in  the  fund  as  sliall  be 
limited  and  directed  by  such  subscriber  in 
conformity  with  these  leguLitions. 

"  4.  P]  very  person  desirous  of  becoming  a 
subsciiber  shall  make  a  declaration  of  his 
age,  and,  if  mamed,  of  the  age  of  liis  wife, 
and  of  his  state  of  health,  and  such  other 
pirticulars  relating  thereto,  and  shall  also 
agree  to  such  tenns  or  conditions  of  insur- 
ance as  the  directors  may  rct^uirc,  and  if 


such  declaration,  or  any  part  ihenoit  ^ 
false,  or  if  such  terms  or  conditions  agreed 
upon  l^e  not  fulfilled,  the  insoranoe  and 
whole  interest  of  such  subacriber  shall  be 
forfeited. 

*'  8.  The  subscriptdon  shall  be  deducted 
out  of  the  quarterly  salariea,  or  the  Bape^ 
annuation  or  other  allowanoes  of  penou 
liable  thereto.  .  •  . 

'^  10.  The  directors  may,  doiixig  the  life- 
time of  a  subscriber,  at  his  instanoe^  ex- 
clude his  widow  firom  all  benefit  of  the 
fund,  on  account  of  misconduct  on  her 
part,  pioved  to  their  satisfaction. 

'*  1 2.  The  capital  money  forthoomiiig  it 
a  subscriber's  death  by  virtue  of  his  insur- 
ance shall,  subject  to  the  following  regu- 
lations, be  appropriated  according  to  the 
directions  contained  in  his  will  or  codiaI« 
or  in  any  instrument  in  writing,  signed  bj 
him  in  the  presence  of  an  attesting  witoeM 
and  deposited  with  the  directors  dniiDg 
liis  lifetime  or  within  three  calendar 
months  after  his  death,  and  which  insfani- 
ment  may,  at  the  option  of  such  subBcriberi 
be  made  absolutely  irrevocable,  or  in defrolt 
of  any  such  directions  in  manner  hereia- 
afber  pi-escribed.  .  .  • 

*'  The  widow's  share  of  the  capital  moDey 
foi*thcoming  by   virtue  of  her  hushand'i 
insurance  shall  not  be  less  than  one-Uiud 
if  appropriated  in  creation  of  an  annoitft 
nor  less  than  the  interest  for  her  life  of 
two-thirds    if  set  apirt  for  inyestment; 
and  in  either  case  the  remainder  of  the 
Siiid  capital  money  forthcoming  shall  be 
subject  to  the  directions  of  the  sabecriber, 
and  shall  be  applied  or  paid  in  any  mamwr 
or    proportion   he  may  think  fit  for  the 
benefit  of  his  widow,  children,  blood  rdi* 
tions  or  any  of  them,  or  his  nominee  or 
nominees  who  shall    havd  been  duly  e^ 
mitted   by   the  directors.     See  fom  A. 
[A  form  was  given.] 

"  If  an  annuity  be  insured  under  table  A 
for  the   benefit  of  the  widow  equal  w 
amount  to  the  annuity  wliich  one-thirfot 
the  capital  money  would  create,  acoorfiDft 
to  the  mte  of  table  C,  or  equal  to  the 
interest    of   two-thirds    of   such   caji*^^ 
money  as  aforesaid   when  invested;  ^J^ 
it  shall  be  shewn  to  the  satisfaction  of  V*_ 
dii-ectors    that    an   inalienable   provig*^^ 
equal  in  amount  to  either  of  the  above, 
the  case  may  be,  from  any  other  source  wh^ 
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In  re  PhillijM*  InsurancCf  App, 

ever,  is  secured  to  or  for  the  benefit  of  the 
idow  fur  her  life,  then  the  whole  of  the 
id  capital  money  shall  be  subject  to  the 
rections  of  the  subscriber,  in  favour  of 

0  widow,  children,  blood  relations  or 
>ininee8,  or  any  of  them,  as  aforesaid. 

"  But  if  the  annuity  insured  under  table 
.  and  the  said  income  from  other  sources 
lall  not  together  be  equal  in  amount  to 
le  required  annuity  under  table  C,  or  to 
le  interest  of  two-thirds  of  the  said 
ipital  money,  as  the  case  may  be,  then  a 
im  shall  be  set  apart  out  of  the  widow's 
ipital  money  sufficient  to  make  up  the 
Ad  annuity  according  to  the  rates  of  table 
p  or  such  interest  as  aforesaid,  and  the 
^wiAJnHnr  of  the  Said  capital  money  shall 

1  subject  to  the  directions  of  the  subscriber 
I  aforesaid ; 

"  Provided  that  in  all  cases  where  a  sub- 

friber  shall  die  without  issue  leaving  a 

idoWy  and  shall  not  have  lefl  directions 

Kntained  in  his  will  or  codicil,  or  in  any 

ifltmment  in  writing  as  aforesaid,  appro- 

intiiig  the  capital  money  forthcoming  by 

irtae  of  his  insurance,  one-third  thereof 

\all   be  applied  in  the    creation  of  an 

nnitj  for  such  widow,  and  the  remainder 

ill  at  the  option  be  paid  to  her  or  applied 

the  creation  of  a  further  annuity  for 
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'  Ftavided  also,  that  the  capital  money 

wtfld  by  the  subscriber  to  be  set  apart 

investment  as  aforesaid,  shall  be  in- 

ed  in  the  purchase  of  Three  per  Cent 

ky  or  SQch  other  security  mentioned  in 

20  as  the  directors  shall  see  fit,  in  the 

«  iA  theti-ustees  of  the  fund,  and  the 

nt  of  the  stock  so  pui*ch«ascd  or  other 

'ty  shall  be  held  by  them  as  subject 

directions  of  the  subscriber  under 

regulations,  to  take  effect  at  the 

of  the  widow,  and  the  remaining 

money  shall  be  subject  to  the  direc- 

'  the  subscriber,  to  take  effect  at  his 

See  form  B.     [A  form  was  ap- 

as  a  note.] 

lie  widow  be  provided  for  in  the 

ibresaid,  or  if  she  be  excluded  from 

{  in  the  fund  on  account  of  mis- 

or  if  there  be  no  widow,  then  the 

dtal  money  forthcoming  shall  be 

the  directions  of  the  sul)scri1x)r 

d. 

ibscriber  die  leaving  ifc»sue,  with- 


out having  by  will,  or  such  other  instrument 
as  aforesaid,  directed  the  application  of  the 
capital  money  herein  placed  at  his  disposal, 
the  same  shall  become  the  property  in 
equal  proportions  of  such  of  his  children 
as  shiill  be  living  at  the  time  of  his  death, 
and  tlie  issue  of  such  (if  any)  as  shall  be 
then  dead,  leaving  issue  then  living,  such 
issue  to  take  amongst  themselves  in  equal 
proportions  the  share  to  which  their 
parent,  or  resi)ective  parents,  would  have 
been  entitled  if  so  living. 

"  Nevertheless,  in  cases  wherein  the  capi- 
tal money  forthcoming  at  the  subscriber's 
death  shall  not  exceed  150/.,  the  directors 
may,  in  their  discretion,  apply  the  whole 
of  such  capital  money  in  any  manner  they 
may  consider  most  beneficial  for  the  ex- 
clusive use  of  the  widow,  child  or  children, 
or  their  issue  as  aforesaid. 

"  If  thei*e  shall  be  no  widow,  child  or 
other  issue  as  aforesaid  of- such  subscriber, 
the  whole  capital  money  shall  belong  to 
the  person  or  persons  entitled  as  his  next- 
of-kin  according  to  the  Statute  of  Distribu- 
tion, and  shall  be  paid  to  the  legal  personal 
representatives  of  such  subscriber. 

''  It  shall  be  competent  for  the  directors 
upon  the  written  application  of  the  widow 
.  of  any  deceased  subscriber  entitled  to  an 
annuity  or  the  interest  of  any  capital  sum, 
whether  such  widow  shall  have  been 
married  again  or  not,  in  any  case  where 
they  shall  consider  it  to  be  for  the  per- 
manent advantage  of  such  widow,  to  com- 
mute her  interest  in  the  fimd  or  any  part 
thereof  for  the  payment  of  a  capital  sum 
to  be  agreed  upon  between  such  widow 
and  the  directors  as  the  then  vahie  of  her 
interest  to  1)e  so  commuted ;  and  upon 
payment  of  the  amount  so  agreed  upon,  or 
such  other  application  thereof  as  the 
directors  shall  deem  most  conducive  to  her 
welfare,  all  further  interest  of  such  widow 
in  the  fund  to  the  extent  covered  by  such 
commutiition  shall  absolutely  cease : 

"  PiovidtKl  always  that  in  all  csises  where 
the  capital  money  hereby  authorised  to 
be  appropriated  to  the  ci^eation  of  an 
annuity  for  the  widow  shall  not  produce 
an  annuity  of  10/.  the  same  shall  l)e  sub- 
jtHit  to  tho  diix.'ctions  of  the  subsciiber  as 
aluiosiii*!  for  the  benefit  of  his  widow." 

William  Phillips  insured  in  and  became 
a  subi^cribcr  to  the  Customs  Fund  for  500^ 
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In  re  Phillip*  Tnturafwe,  Afp. 

in  1840,  for  200/.  in  1845,  and  for  300/.  in 
1849. 

No  nominee  wjia  ever  a<Jmitted  by  the 
directors  in  accordance  with  the  rules 
during  the  lifetime  of  W.  Pliillips. 

By  his  will,  dated  the  22nd  of  Decem- 
ber, 1881,  he  gave  and  be<iueiithed  unto 
Mtiry  Ann  Haynes  all  his  estate  and 
effects,  real  and  personal  (including  his 
insurance  in  the  Customs  Fund),  for  her 
sole  and  separate  use,  and  he  nominated 
her  executrix  of  his  will.  The  executrix 
proved  the  will  in  July,  1882.  The  tes- 
tator died  on  the  29th  of  December,  1881, 
a  widower,  but  leaving  three  children,  who 
were  the  petitioners. 

The  sum  |)ayable  under  the  insurances 
on  the  death  of  W.  Phillips  amounted  to 
1,751/.,  and  this  being  claimed  by  the 
children,  and  also  by  Mrs.  Haynes  as  the 
nominee  of  W.  Phillips,  the  secretary  of 
the  fund,  acting. for  the  directors,  paid  the 
money  into  Court  under  the  Ti'ustee  Re- 
lief Act. 

I^Iary  Ann  Haynes  was  no  relation  to 
the  testatoi'. 

The  thi-ce  children  of  the  testator  pre- 
sented their  petition  for  payment  out  of 
the  fund  to  them,  which  was  heard  by 
Bacon,  V.C,  on  the  3rd  of  August,  1882, 
who  dismissed  it  with  costs,  holditig  that 
the  insui*ance  money  was  at  the  death  of 
the  testatoi*  his  property,  that  the  right  to 
dispose  of  the  money  was  only  limited  in 
case  ho  left  a  widow,  and  that  the  fact 
that  the  legatee's  name  had  not  lieen  com- 
municated to  the  directors  in  the  lifetime 
of  Mr.  Phillips  could  not  deprive  the 
l^atee  of  her  interest  under  the  will. 

The  petitioners  appealed. 

Davei/j  Q,C.f  and  G.  Henderson^  for  the 
appellants. — The  question  on  this  apjieal  is, 
whether  undoi*  the  Act  of  Geo.  3  and  the 
rules  made  under  it  a  person  who  has 
insured  in  this  fund  can  dispose  of  his 
insurance  as  he  pleases  again.st  his  children. 
We  submit  that  he  cannot  bequeath  it 
away  from  his  children  to  any  poi-son  who 
was  not  approved  of  and  admitted  as  his 
nominee  by  the  directors  in  his  lifetime. 

Tlio  object  of  the  Act  was  to  make 
provision  for  the  benefit  of  the  widow, 
children  or  other  blood  relations  of  the 
iusui-ed,  and  section  9  ci^eated  what  may 


l)e  called  a  statutoiy  class  of  relatives  and 
the  directors  have  exclusive  control  of  tii0 
fund,  subject  to  the  regulations  for  the 
time  being  in  fonoo.  llie  rules  in  force 
when  the  insurances  were  effected  werethoK 
in  force  when  the  case  of  The  AUomtf- 
General  v.  Ahdy  (1)  was  decided,  and  in 
fully  set  out  there,  while  the  mles  of 
1872  were  in  force  at  the  time  of  his 
death  ;  but  there  is  reallj  no  substantiftl 
difference  between  the  rules  so  for  u 
regards  the  present  question.  Role  1  of 
the  i-ules  of  1872  requires  that  the  ad- 
'  mission  of  a  nominee  is  to  take  place  in 
the  lifetime  of  the  insured. 

The  Attoniei/'General  y.  ^oicmS  (S),  a 
case  in  1844,  decided  that  no  legacy  datf 
was  payable  upon  the  insurance  mooB^, 
because  it  was  not  the  insured's  own  pio- 
perty,  but  only  a  fund  over  which  he  had 
a  limited  power  of  appointment.  Unt 
decision  was  cited  as  binding  in  fli 
A ttorihey -General  v.  Ahdy  (1),  and  really 
governs  this  Ciise. 

This  power  of  appointment  has  been 
exerased  in  favour  of  a  person  not  an 
object  of  the  power,  the  legatee  not  having 
been  admitted  in  the  lifetime  of  the 
testator. 

The  case  of  In  re  Maclean's  TnuU  (3| 
is  diffei-ent,  for  there  the  mortgageea  hM 
l)een   admitted   by  the  directors  as  die 
nominees  of  the  subscriber  in  his  lifettmei 
So  in  In  re  Pocock'e  Policy  (4)  the  Coort^ 
i*ecognising  the  principle  contended  for  hf 
the  appellants,  dispensed  with  the  admie- 
sion  of  the  nominees   of  the  subscriber, 
who  were  the  tinistees  of  the  settlement  of 
his  daughter,  to  whom  he  had  assigned  the 
fimd,  the  Court  holding  that  that  was  u 
appointment  for  the  benefit  of  the  dangfater 
within  the  principle  and  policy  of  the  Act 
and  the  rules. 

Martin,  (?.C.,  and  G,  Murray,  forMi«- 
Haynes. — The    subscriber   had  power  fc» 
dispose  by  will  of  his  interest  in  the  foB^ 
The?  rule*  give  a  form  of  will,  andsbe"^" 
that  where    there  is    a  will  there  ne»c3 
not  }ye  a  nomination  in  the  life  of  tk^^ 

(2)  Not  reported ;   cited   in   Tilsley  on  tta-^ 
Stiimp  Laws  (2nd  e<i.),  685.  ^_ 

(3)  14  Law  J.  Rep.  Chanc.  145;  LawBc^»  ^ 
E.,.  27t. 

(1)  10  Law  J.  Kep.  Chanc  681 ;  Uw  Bep-  ® 
Chanc.  415. 
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r€  PkUUp$^  Ifuuranoe,  Aj9p, 

3r.  In  In  re  Maclean*a  Trusts  (3) 
y  M.R.,  has  declared  the  principle  of 
ct  to  be  to  allow  the  subscriber  to 
e  abfloltitely  and  as  he  thought  fit 
o-thirds  of  the  capital  if  he  had  a 
md  children.  If  he  did  not  dispose 
then  it  went  according  to  the  direc- 
ocmtained  in  his  will — ^that  is,  it 
oed  his  absolute  property. 
ier  the  Act  of  34  &  36  Vict.,  whereby 
ompaboiy  poundage  was  abolished, 
Ad  became  a  general  assurance  fund, 
he  BubBcriber's  interest  in  it  is  his 
Mfoperty. 

Tne  AUomey-General  v.  Ahdy  (1) 
idges  spoke  of  the  interest  of  the 
iber  in  the  fund  as  his  property,  and 
ml  by  will  of  that  interest  as  a  dis- 
m  iji  his  property.  The  provision 
le  admission  of  nominees  by  the 
on  is  directory  only,  and  tliat  seems 
the  view  of  Malins,  Y.C.,  in  Pocock's 
f  (4);  and  we  rely  on  his  judgment 
;toaae. 

Jkhy  and  Lee  Evana^  for  the  direc- 
f  the  fnnd. 

BBLy  M^ — I  think  there  is  no 
mtial  difference  in  the  second  set  of 
from  the  first  set  of  rules.  I  agree 
he  wording  is  not  quite  so  cleai* ;  but 
Boond  set  of  rules,  in  my  opinion, 
3t8  the  power  of  the  person  who 

Originally  he  could  not  help  paying, 
Be  it  was  deducted  from  his  salary ; 
"Mon^  that  is  no  longer  so,  all  he  has 
'  the  new  rules  is  a  power  of  appoint- 
It  ia  really  nothing  else.  The 
iig  of  the  second  set  of  rules  is  a  little 
nassedy  because  we  find  the  use  of 
rord  "aforesaid"  twice  over,  which 
iBfer  to  two  different  things;  but 
bvions,  to  my  mind,  when  you  look 
d  alternatives,  that  it  is  intended 
f  to  remain  as  it  was  at  first.  But, 
t  18  80,  there  are  two  decisions  on 
Wt  set  of  rules — The  Attomey- 
U    T.    RawaeU    (2)    and    TJie    Au 

Oeneral  ▼.  Abdy  (1);  and  they 
So  in  the  same  direction — that  is, 
•here  is  a  mere  power  of  appoint- 
oyer  the  insurance  fund,  and  in 
t  it  goes  to  the  persons  named.  If 
IB  no  widow,  and  no  persons  named, 
&  to  tlie  diildren.     Is  there  any  exer- 
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cise  of  the  power  of  appointment!  I 
think  there  is  not.  It  is  not  quite  as 
put  by  Mr.  Marten,  that  it  is  his  own 
property.  The  Act  of  Parliament  takes 
away  a  certain  sum  out  of  his  salary, 
and  when  it  is  taken  away  it  ceases  to 
be  his,  and  it  gives  him  instead '  these 
rights.  But  these  rights  have  really  no 
reference  directly  to  the  person  paying. 
It  might  happen  that  the  person  who  got  the 
benefit  of  the  whole  amount  would  have 
been  obliged  to  make  good  the  insurance. 
It  is  quite  clear  that  some  of  the  other 
officers  might  have  been  compelled  to 
subscribe  and  get  no  benefit  out  of  it. 
That  being  so,  is  there  anything  really 
inconsistent  in  leaving  the  directors  to  say 
whether  or  not  the  nominee  should  be 
accepted?  It  is  quite  possible,  and  I 
think  it  wad  so,  that  it  was  intended  by 
the  original  Act  that  they  should  have  a 
discretion,  and  that  they  should  say  that 
if  a  man  had  a  wife  and  a  dozen  children 
he  should  not  exclude  them,  or  that  he 
should  not  compel  the  directors  to  accept 
the  nominees  at  all.  It  is  quite  consistent 
with  the  object  of  the  Act.  No  doubt 
the  object  of  the  original  Act  was  to 
protect  the  Treasury  from  the  claims  by 
the  widows  and  children  of  these  officers, 
by  compelling  the  officers  to  provide  by 
compulsory  savings — ^for  that  is  what  it 
comes  to — for  their  widows  and  children 
in  their  lifetime.  That  m  the  primary 
object  with  which  these  provisions  were 
made.  If  that  is  so,  that  is  quite  con- 
sistent with  the  theory  of  mere  appoint- 
ment, which  is  the  basis  of  the  Act.  I 
think  that  is  the  true  view  of  the  rules, 
and  consequently  that  in  this  case,  the 
nomination  not  having  been  registei^  in 
the  lifetime  of  the  officer,  there  is  no  nomi- 
nee who  can  take  under  the  rules,  and 
therefore  the  children  are  entitled  to  what 
they  are  asking  for,  and  it  follows  that 
the  decision  of  the  Court  below  must  be 
reversed. 

Sir  James  Hannen. — I  am  of  the  same 
opinion.  At  first  sight  of  course  one  is 
disposed  to  say  that  a  man  shduld  be 
allowed  to  deal  with  his  own  property  by 
will ;  but  then  the  fidlacy  is  this,  it  is  not 
the  man's  own  property  if  you  look  to  its 
origin.      Originally  this  was  a  compulsory 
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In  re  Phillips*  Insurance,  -4/V' 

subscription,  not  merely  by  the  subscribers, 
but  by  the  other  officera  of  the  Customs,  so 
OS  to  make  a  fund  to  pi*ovide  the  widow 
and  children  of  suliscribers  with  the  means 
of  subsistence ;  and  that  view  of  the  matter 
would  sufficiently  account  for  the  limita- 
tion which  has  been  imposed  upon  sub- 
scribers aflerwaixis.     Originally  there  does 
not  appear  to  liave  been  any  jwwer  to  dis- 
pose by  will  at  all.     It  could  only  be  by 
nomination,  and  I  do  not  doubt  that  the 
intention  was  to  give  the  directors  a  power 
of  discretion  as  to  the  ^x^i'sons  whom  they 
would  admit  to  l)e  nominees.     Accordingly 
it   was    necessary    that    the    nomination 
should  bo  accepted  by  them.     Power  is, 
indeed,  now  given  to  do  something  by  will. 
Let  us  see  what  that  is.     It  is  subject  to 
the  following  regulations,  that  the  money 
shall    Ix)  appi'ppriated  a(HX)rding    to    the 
directions  contiiined  in  the  will,  or  in  the 
nomination.      What  are  the  regulations 
which  follow  upon  that  ]     "  The  widow's 
share  of  the  capital  money  forthcoming 
by    virtue   of   her    husband's    insurance 
shall  not  be  less  than  one-third  if  appro- 
priated in  ci'eation  of  an  annuity,  nor  less 
than  the  interest  for  her  life  of  two-thirds 
if  sot  apart  for  investment ;  and  in  either 
case  the  i*emaindor  of  the  Siiid  capital 
money  forthcoming  shall  bo  subject  to  the 
directions  of  tlio  subscriber,  and  shall  be 
applied  or  paid  in  any  manner  or  propor- 
tion he  may  think  fit  for  the  l)em»fit  of  his 
widow,  children,  blood  relations,  or  any 
of  them,  or  liis  nominee  or  nominee»i  who 
shall   liave   been   duly    admitted   by  the 
directors."     Therefore  his  i)ower  is  limitetl 
to  tliese  pei'sons  who  are  named.     Then 
that  which  comes  after  it  does  not  affect 
it  in  any  way :  "  If  the  widow  be  provided 
for  in  the  manner  aforesaid,  or  if  she  be 
excluded  from  all  Ijenefit  in  the  fund  on 
account  of  misconduct,  or  if  there  be  no 
widow,   then   the    whole   capital    money 
forthcoming    shall     be     subject    to    the 
directions  of  the  subscriber  as  afoi*esaid." 
The  directions  which   come   within  that 
word   "aforesaid"  are   the  dii'ections  to 
distribute  amongst  the   widow,  children, 
blood  relations,  or  any  other  nominee.     In 
this  case    there   are  persons  who    come 
within  that  description ;  therefore   it  ap- 
pears to  mo  the  power  of  the  subscriber 
is  limited  in  the  disposal  of  his  pro[)erty 


by  will.  For  those  reasons  I  think  tte 
decision  of  the  Yiod-Chanoellor  oannot  bt 
suppoi-ted. 

LiXDLEY,  L.  J. — The  view  taken  by  tin 
Yioe-Chancellor,  as  I  understand  it^  vh 
that  this  fund  was  really  the  teetitQi'i 
own.  Prima  facie  it  was  his  own,  and 
prima  facie  he  therefore  could  dispose  of 
it  by  will  unless  the  rules  shewed  the 
contrary.  His  attention  was  not  eaJled 
to  the  case  of  The  Atiomsy-General  r, 
Rotosell  (2),  or,  if  it  was,  he  does  not  ip- 
pear  to  have  noticed  it  in  his  judgmflDi 
It  appears  to  me,  when  we  look  at  iheN 
rules  carefully,  the  first  step  in  the  viev 
taken  by  the  Vice-Chaneellor  will  be 
seen  to  be  erroneous.  The  insured  ii  not 
a  person  who  has  any  property  in  the 
fund,  or  anything  of  that  kind,  bnt  he 
has  got  a  limited  power  of  appointnMDi 
It  appears  to  me  that  is  the  oonstmetum 
of  the  12th  rule,  and  the  proof  that  thst 
is  so  is,  I  think,  apparent  nt>m  the  danM 
beginning  with  the  words  ''  if  there  dnU 
be  no  widow,  child  or  other  iasiu^' 
to  which  I  called  Mr.  Marten's  attentioB, 
a  clause  which  is  perfectly  ridiculons  and 
inconsistent  if  the  money  is  his  own,  bat 
perfectly  consistent  with  the  other  theoij, 
that  he  has  a  limited  power  of  appoint' 
ment  only  amongst  the  persons  referred  to 
in  rule  1 2.  That  appears  to  me  to  be  the 
true  constiTLction  to  be  put  upon  the  role; 
and  I  think  therefore  that  the  appeal  moet 
])e  allowed,  and  the  order  made  for  the 
division  of  the  fund  accoixling  to  titf 
prayer  of  the  petition,  with  the  nraJ 
casts. 

A2)]>eul  allowed.      The  appeUanU  M 
•     have  costs  of  the  append,     Thidbtii 

of  the  trustees  of  the  fund  f^^ 

apj}eal  net  allowed. 


Solicitors — F.  Fosa,  for  appellants  and  direoM*^; 
J.  T.  A.  Patrick,  for  respondent 
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y '-^  Presumption  of  Legitir 
'  qf  Married  Woman  bom  in 
her  Hiubamd — Evidence  euffi- 
Presumption. 

bequeathed  4,000/.  stock  in 
daughter  Caroline  D,  for  life, 
deaithfor  her  children,  Caro- 
vied  0.J  a  mem  of  dissipated 
\ad  by  him  two  children,  one 
fd  in  infancy.  In  1831  or 
in  d^HcuUies,  a  distress  toas 
house,  he  and  his  wife  and 
"wmsd  into  the  streets,  and  he 
I.  O.  died  in  1837.  After 
Caroline  D,  went  to  live  with 
\  a  respectable  position  of  life, 
fmg  with  him  as  his  wife,  had 
of  whom  the  eldest,  Maria  H,, 
\af9e  been  bom  vn\%^^.  These 
M  bore  the  name  of  H,  (which 
ppeared  in  the  parish  registers 
rtam  family  tombstone),  and 
reputation  in  the  family  was 
re  the  children  of  H,  There 
•100  that  O,  ever  had  any  com- 
^joiith  his  wife  subsequently  to 
though  he  appeared  to  have 
wnd  was  buried,  at  a  place 
iles  distant  from  the  residence 
■0  was  some  evidence  that  he 
\  to  marry  ano^ter  woman.  In 
administer  the  testator's  estate, 
\imed  to  share  in  the  4,000Z. 
g  the  legitimate  child  of  Caro- 
er  husband  G, : — Held,  that, 
eireumstances'of  the  case,  and 
fing  regard  to  the  position  in 
Ttrties,  the  fact  that  Maria  II, 
iildren  afterwards  bom  were 
name  of  H,,  and  the  reputa- 
vr  parentage  which  had  always 
8  family,  there  was  evidence 
rebut  the  presumption  that 
elegiiimeUe, 

or  George  Draeger,  who  died 
,  1826,  hy  his  will,  dated  the 
h,  1826,  bequeathed  a  sum 
N^  to  trustees  upon  trust  for 
lift^  and  after  her  decease  he 


bequeathed  one-third  thereof,  together  with 
a  further  sum  of  2,000/.  stock,  upon  trust 
for  his  daughter  Caroline  Draeger  during 
her  life,  and  after  her  death  for  her 
children  as  she  should  appoint  by  deed  or 
will,  and  in  default  of  appointment,  for 
her  children  equally,  to  be  vested  in  them 
on  their  respectively  attaining  twenty- 
one. 

Caroline  Draeger  married  Henry  Gib- 
bon, and  had  by  him  two  children,  one  of 
whom  died  in  infancy.  The  other,  Caro- 
line Mary,  attained  twenty-one  and  mar- 
ried one  John  Hawes.  Both  Caroline 
Draeger  and  her  daughter  Caroline  Mary 
had  died,  and  the  plaintiff  Benjamin  Hawes 
was  the  legal  personal  representative  of 
the  daughter. 

This  action  was  brought  by  the  plaintiff 
against  the  defendant  George  Frederick 
Draeger,  as  the  executor  of  the  surviving 
trustee  and  executor  of  the  testator's  will, 
to  have  the  trusts  of  the  will,  so  fistr  as  re- 
lated to  the  one-third  of  the  6,000Z.  stock 
and  the  further  sum  of  2,000Z.  stock,  car- 
ried into  execution,  and  for  that  purpose  to 
have  all  necessary  enquiries  made ;  and  a 
decree  to  that  effect,  directing  certain 
enquiries  as  to  the  family  of  Caroline 
Draeger,  was  subsequently  made. 

While  the  enquiries  were  being  pro- 
ceeded with,  a  claim  was  made  by  one  Maria 
Hayward,  otherwise  Gibbon,  to  share  in 
the  funds  in  question,  as  being  the  legiti- 
mate child  of  Caroline  Gibbon  by  her 
husband  Henry  Gibbon.  The  circum- 
stances under  which  this  claim  arose  are 
sufficiently  set  forth  in  the  judgment. 

The  chief  clerk  by  his  certificate  had 
found  that  Caroline  Mary  Hawes  was  the 
only  child  of  Caroline  Gibbon. 

The  cause  now  came  on  for  further  con- 
sideration, and,  by  consent  of  all  parties, 
the  question  of  the  legitimacy  of  Maria 
Haywood  was  submitted  for  the  decision 
of  the  Court  in  the  same  way  as  if  a  sum- 
mons had  been  taken  out  to  vary  the 
certificate  of  the  chief  clerk. 

Everitt,  Q,C,,ejidEyre,  for  the  plaintiff. 
— The  evidence  in  this  case  is  sufficient  to 
rebut  the  presumption  of  legitimacy,  which 
arises  from  the  circumstance  that  Maria 
Haywood  was  bom  in  the  lifetime  of  Henry 
Gibbon.     The  decisions  of  the  House  of 
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Lords  in  Morris  v.  Daviea  (1)  and  The 
Banbury  Peerage  Case  (2)  establish  that 
the  presumption  may  be  rebutted,  not  only 
by  evidence  to  shew  that  the  husband  had 
no  sexual  intercourse,  but  also  by  evidence 
of  other  conduct,  such  as  that  the  wife  waa 
living  in  adultery,  <kc. — see  also  Phillips 
on  Evidence  (3).  "  Tlie  Court  can  and  will 
go  into  the  question  of  the  probability  of 
access  between  the  husband  and  wife,  and 
hore  all  the  circumstances  of  the  case  shew 
the  strongest  improbability  that  there  was 
any  intercourse  between  Caroline  Gibbon 
and  her  husband  after  he  deserted  her. 
There  is  no  trace  of  her  liaving  seen 
him  after  that  time ;  and  the  facts  that  John 
Hay  wood  treated  all  the  after-bom  childi-en 
as  his,  that  they  boix;  the  name  of  Hay- 
wood, that  those  of  them  who  died  were 
buried  in  the  family  grave,  and  that  the 
uniform  reputation  in  the  family  was  that 
they  were  the  children  of  Haywood,  are, 
taken  together,  enough  to  satisfy  the  minds 
of  any  jury  on  the  question. 

The  evidence  of  Maria  Hajrwood  must 
be  accept^  >vith  caution — see  Croucli  v. 
IIoo])er  (4),  where  the  Coui-t  observed  upon 
the  little  reliance  to  be  placed  upon  the 
evidence  of  persons  who  strive  to  work 
out  and  sustain  a  pedigree. 

They  referred  also  to  Murray  v.  Milner 

(5). 

Graham  Ilastinga,  Q.C,  and  E.  Ford, 
for  the  defendant,  supported  the  same  argu- 
ments, and  referred  to  Cope  v.  Cope  (6). 

Fischer,  Q.C.,  and  C.  T.  MitcheU,  for 
Maria  Hapvood. — The  present  case  is  not 
distinguishable  from  The  Qmen  v.  The  In- 
habitants of  Mansfield  (7),  which  is  a  direct 
authority  in  our  fiivour.  There,  although 
the  husband  lived  with  another  woman, 
and  the  wife  actually  went  through  the 
ceremony  of  marriage  with  another  man, 
yet  her  after-born  children  were  neverthe- 
less held  to  be  the  legitimate  children  of 
her  husband.  "  Non-access,"  as  was  said 
by  Denman,  C.J.,  "  is  a  fact  to  be  proved 
by  those  denying  the  legitimacy."     "  The 

(1)  5  a.  &  F.  163. 

(2)  1  Sim  &  S.  163. 

(3)  10th  ed.  vol.  i.  p.  174. 

(4)  16  Beav.  182. 

(5)  48  Law  J.  Rep.  Chanc.  776 ;  Law  Rep.  1 2 
Ch.  D.  846. 

(6)  1  Moo.  ic  R.  269 ;  6  Car.  &  P.  604. 

(7)  1  Q.B.  Rep.  444  ;  10  Law  J.  Rep.  M.O.  97. 


jury,"  he  said,  '^  are  to  say  whether  inier- 
course  in  fact  took  place,  and  unless  tbey 
are  satisfied  that  it  did  not,  the  g^iend 
doctrine  as  to  legitimacy  prevails."  This 
I)urden  of  proof  which  thus  lies  on  those 
denying  the  legitimacy  can  only  be  du- 
charged  by  shewing  impossibility  of  aooeas^ 
or  such  a  strong  improbability  as  to  pro- 
duce conviction  in  the  minds  of  Jodge  ind 
jury — Ploioes  v.  Bosses  (8) — ^that  BooeBi 
could  not  have  taken  place.  In  thii  cue 
the  husband  was  Uving  near  B/flgenffl 
Park  and  the  wife  at  Brompton ;  thej  wen 
therefore  within  an  easy  distAnoe  of  eidi 
other,  and  it  is  qnite  possible  thai  thej 
may  have  had  access  to  each  other.  The 
presumption  in  favour  of  legitinuu^  is  voy 
similar  in  principle  to  the  presumptioa  is 
favour  of  marriage,  which  is  ezoeedin^ 
strong — De  Thoren  v.  The  AUome^Gtm- 
ral  (9).  It  has  repeatedly  been  hdd  thit 
the  cireumstance  of  the  wife  living  in 
adultery  is  not  sufficient  to  rebut  the  pre- 
sumption, or  even — Bury  v.  PkiUpoi  (10) 
— to  raise  such  a  probability  of  illegitinia^ 
as  will  induce  the  Court  to  direct  an  iflsiie. 
Morris  v.  Davies  (1)  was  a  veiy  strong 
case.  The  wife  and  her  paramour  conoeekd 
the  birth  of  the  child,  the  husband  nefw 
i*ecognised  its  existence,  and  the  pazamonr 
educated  it  and  left  hi^  property  to  it 

[Kay,  J.,  referred  to  In  re  The  Banmg 
of  Saye  and  Sele  (11).] 

In  that  case  the  husband  resided  in 
another  part  of  the  kingdom,  so  that  aoeesB 
was  imix)s.sible. 

Thoy  referred  also  to  Piers  v.  Piert 
(12)  and  Wilson  v.  Hammonds  (13);  si4 
\\\)Oii  the  question  of  the  admissibility  or 
inadmissibility  of  the  evidence  of  the  wife 
or  husband  to  prove  access  or  patenutj* 
to  TheKiiig  v.  The  Lihabiianis  of  Sowio* 
(14)  and  Legge  v.  Ed^nonds  (15). 

Everitt,  Q,C.,  in  reply. — The  QfUfft^- 
The  Liliabitants  of  Mansfield  (7)  is  £^ 

(8)  2  Dr.  &  S.  146 ;  31  Law  J.  Rep.  CtoC 
081.  ' 

(9)  Law  Rep.  I  App.  Cas.  686, 

(10)  2  Mvl.  &  K.  349. 

(11)  1  H.L.  Cas.'SOT. 

(12)  2H.L.  Cas.'831.  . 

(13)  38  Law  J.  Rep.  Chanc.  604;  Law  »»=»•* 
Eq.  323.  .^^_p 

(14)  5  Ad.  &  E.  ISO;  6  Law  J.   Rep-  ^^^ 
100. 

(16)  26  Law  J.  Rep.  (Thane.  125. 
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Draeger. 

beoauBe  there  the  husband  and 
;ed  for  a  short  time  to  cohabita- 

Cur,  adv,  wdt, 

—A  question  of  legitimacy  is 
this  case  under  very  peculiar 

3SB* 

Eitor  in  the  cause  gave  6,000^. 
trust  for  his  wife  for  life,  and 
death  one-third  of  it,  with  a 
m  of  2,000/.  stock,  for  his 
iroline  Draeger  for  her  life,  and 
ithfor  her  children  as  she  should 
feed  or  will,  and  in  default  of  ap- 
for  her  children  equally  to  be 
wenty-one.  Caroline  Draeger 
Dan  called  Henry  Gibbon.  By 
A  two  children,  Caroline  Mary 
a  Jane.  The  latter  died  in  the 
an  in£mt.  The  power  of  ap- 
baa  not  been  exercised.  Caro- 
ithwy  IB  dead.  Her  daughter 
ary,  who  attained  twenty-one, 
i  ihe  plaintiff  as  legal  personal 
ire  claims  the  whole  fund. 
m  is  disputed  by  Maria  Hay- 
is  also  a  daughter  of  Caroline 
t  ihe  question  is  whether  Maria 
a.  It  appears  that  in  1831  or 
f  Gibbon  was  in  difficulties.  A 
1  pat  into  his  house,  which  it  is 
xmewhere  in  or  near  Camden 
lie  and  his  wife  and  family  were 
>  the  street  homeless,  and  he 
)d  his  wife  and  family.  Caroline 
n  went  to  live  with  one  John 
s  his  wife,  and  she  had  five 
er  that  time,  of  whom  Maria 
rasone. 

ibbon  lived  until  the  20th  of 
57.  He  died  somewhere  near 
larky  and  was  buried  in  the 

of  St  John's  Wood,  Chapel 
jfebone.     There  is  some  evi- 

in  consequence  of  his  wife 
>me  intimate  with  Haywood, 
iriied  or  professed  to  marry 
nan  whose  Christian  name  was 
\Jid  who  was  seen  with  him 

last  illness.  Except  what  I 
,  there  is  no  evidence  where 
Km  lived  after  his  wife  left  him. 
t  appears  that  she  lived  with 
or  some  years  at  Brompton,  and 


from  the  circumstance  that  her  daughter 
Augusta  Jane  Gibbon  was  baptised  at 
Brompton  on  the  6th  of  March,  1831,  it 
is  probable,  as  is  inferred  by  one  of  the 
witnesses,  that  at  the  date  of  such  baptism 
her  mother  Caroline  Gibbon  was  already 
living  with  John  Haywood. 

Augusta  Jane  was  killed  by  an  accident 
on  the  13th  of  June,  1838,  having  been 
run  over  in  the  street.  She  was  buried  at 
Brompton  on  the  19th  of  that  month  by  the 
name  of  Jane  Haywood.  This  is  the  name 
which  also  occurs  in  the  register  of  her 
death,  which  states  the  cause  of  death  to  be 
^*  accidental  by  a  horse  and  cart,"  and  the 
informant  is  stated  to  be  the  coroner. 

John  Haywood  is  in  some  of  the  evi- 
dence described  as  a  corporal-major  of  the 
Life  Guards,  but  in  the  register  of  the 
births  and  deaths  of  his  children  he  is 
described  as  a  yeoman  of  the  guard,  or  yeo- 
man in  Her  Majesty's  household ;  the  first 
of  such  registers  being  dated  the  15th  of 
July,  1838. 

The  first  question  is,  whether  Maria 
Haywood  was  bom  during  the  lifetime  of 
Henry  Gibbon.  There  is  no  register  of 
her  birth  or  baptism.  Maria  Haywood 
has  made  four  affidavits  in  this  case,  three 
of  which  were  sworn  and  filed  before  it 
was  suggested  that  she  had  any  claim  her- 
self to  share  in  the  fund.  By  the  first  of 
these  affidavits,  sworn  on  the  12th  of  May, 
1881,  she  stated  :  **  I  am  now  in  the  fort^- 
second  year  of  my  age."  According  to 
that  she  was  bom  in  the  year  1840,  which 
would  be  some  two  or  three  years  after  the 
death  of  Henry  Gibbon,  and  if  this  be 
true,  she  could  not  be  his  child.  From 
the  dates  of  birth  of  the  other  children  it 
is  quite  possible  Maria  might  have  been 
born  in  1840. 

But  in  her  third  affidavit,  sworn  in  No- 
vember, 1882,  she  states  that  her  mother 
repeatedly  informed  her  that  the  next 
children  bom  to  her  after  Augusta  Jane 
were  twins — ^namely,  the  deponent  and 
John  Haywood  the  younger — and  that 
during  the  time  that  her  mother  was  ill 
with  her  confinement  on  the  birth  of  George 
Draeger  Haywood,  the  deponent  and  Au- 
gusta Jane  were  returning  home  together 
from  an  errand  on  which  they  had  been 
sent,  when  Jane  was  knocked  down  by  a 
horse  and  cart  and  killed,  but  the  deponent 
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was  saved  by  reason  of  having  let  go  her 
sister's  hand.  The  birth  of  George  Draeger 
Hajnwood  is  proved  to  liave  been  some 
time  previous  to  the  15th  of  July,  1838, 
by  his  baptismal  certificate,  which  shews 
him  to  have  been  baptised  on  that  day. 

John  Haywood  the  younger  is  stated 
ii]X)n  the  tombstone  of  his  reputed  father's 
family  grave  to  have  died  on  the  4th  of  Feb- 
ruiiry,  1 845,  aged  ten  yeara  and  ten  months. 
If,  therefore,  Maria  was  his  twin  sister  she 
must  have  1>een  \xim  in  1834  in  the  life- 
time of  TTenr\'  Gibl)on.  The  good  faith 
of  this  affidavit  of  Muiia  ITaywood  seems 
clear  from  the  fact  that  she  states  in  it 
that  it  was  generally  undeiBtood  in  the 
family,  and  believed,  tliat  her  mother  had 
two  children  only  by  Henry  Gibbon  and 
five  by  John  Haywood,  which  five  would 
include  herself. 

George  Draeger  Haywood  was  bom  be- 
foi-e  the  15th  of  July  (it  is  stated  in  June), 
1838,  and  if  Maria  was  bom  before  him 
she  must  have  been  born  in  the  lifetime  of 
Henry  Gibbon,  who  died  on  the  20th  of 
August,  1837.  This  evidence  is  also  cor- 
roborated by  an  affidavit  of  a  Mrs.  Bayley, 
who  states  that  she  knew  Caroline,  the 
mother,  about  the  year  1836,  when  she 
was  living  with  John  Haywood,  and  Maria 
was  living  with  them,  and  was  a  little  girl, 
but  she  did  not  know  her  age.  And  she 
states  that  there  was  also  a  little  boy  whose 
age  she  did  not  know.  I  think  I  must 
infer  from  this  evidence,  though  it  is  by  no 
means  clear,  that  Mnria  Hapvood  was 
bom  during  the  lifetime  of  Henry  Giblx)n. 

Then  I  have  to  consider  the  question 
whether  Maria  Haywood  is  i)roveil  to  be 
illegitinuite.  Having  l)een  lx)m  during 
the  lifetime  of  tlie  husband  of  Caroline 
Gibbon,  that  fact  is  j)rbna  f{icie  evidence 
that  she  was  legitimate. 

It  has  been  argued  that  such  presump- 
tion can  only  be  rebutte<l  by  iK)sitive 
evidence  of  non-access  of  the  father  to  the 
mother  during  such  time  as  might  make 
him  the  father  of  the  child.  But  it  must 
}>e  remembered  that  the  husband  and  wife 
are  not  allowed  to  give  evidence  on  the 
question  of  non-access,  and  therefore  it  is 
impossible  to  prove  that  there  was  no 
access;  all  that  can  be  done  is  to  shew 
circumstances  from  which  non-access  may 
be  inferred.     In    The   Banf/unj  Peerage 


Case  (2)  the  law,  as  reoogniaed  ly  tiM 
House  of  Lords  in  Morris  v.  Davies  (1),  ■ 
thus  stated  :  That  when  husband  and  wife 
have  opportunities  of  aooess,  the  praamp- 
tion  of  legitimacy  may   be  rebutted  by 
circumstances    inducing    a  oontraiy  pm- 
sumption,  and  that  non-aocesB  or  non- 
generating  access  may  be  proved  by  metns 
of  such  legal  evidence  as  is  admiaBiUe  in 
every  other  case  in  which  a  legal  fiust  his 
to  be  proved.     The  question  to  be  dedded 
in  tlm  case  is,  whether  the  evidence  v 
sufficient  to  rebut  that  presumptioiL    In 
The  Queen  v.  The  InhahitanU  of  MmsiifM 
(7)  the  facts  were — that  a  woman  was  de- 
serted by  her  husband,  who  then  lived  with 
another  woman.     Some  years  afterwuds 
she  went  through  the  ceremony  of  mnrriige 
with  another  man,  and  subsequently  hid 
two  children,  and  some  years  after  thil 
she  again  cohabited  with  her  husband  for 
a  short  time,  who  again  deserted  her.  The 
Court  of  Queen's  Bench  determined  that 
the  non-access  of  the  husband  mi^  be 
proved  by  drcumstanoes,  ''  one  of  which, 
it  was  said, ''  certainly  is  adulterous  inter- 
course between  the  husband  or  wife  with 
another  party;  but  here  the  whole  nroof 
consists  only  of  that  single  fact.    "We  are 
not  told  what  the  husband  was  doing  or 
where  residing  at  the  time  when  tiie  two 
children  in  question  were  begotten."  And 
anoUier  of  the  learned  Judges  said  that 
during  any  part  of  the  time  he  might  have 
been  living  next  door  to  his  wife.    In  that 
case  the  woman  was  a  pauper,  and  the 
parties  were  apparently  in  a  low  daae  of 
life,  circumstances  which  must  be  taken 
into  consideration  in  determining  wbeAer 
the  presumption  is  rebutted. 

In  the  present  case  Gibbon  was  a  drug- 
gist, and  his  wife  was  entitled  on  the  death 
of  her  mother,  which  occurred  in  1847,  to 
the  income  of  the  property  I  have  men- 
tionod,  which  she  and  her  husband  fleem 
to  have  incumbered,  but,  subject  to  woA. 
incumbrances,  she  received  the  income  after 
1847.  It  is  stated  that  Henry  Gibbon 
was  a  drunken  and  dissipated  man,  but 
that  John  Haywood  was  a  respectable  man 
residing  very  comfortably  at  BromptflO. 
The  reputation  in  the  family  that  Man* 
and  John  Haywood  the  younger  and 
all  the  children  subsequently  born  were 
the  children  of  Haywood  was  so  strong 
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that  it  never  seems  to  have  occurred  to 
Maria  or  any  member  of  the  family  to 
doubt  this  until  after  she  had  put  in  her 
third  affidavit,  when  it  was  suggested,  as  I 
understand,  in  chambers,  that  she  might 
possibly  be  entitled  to  claim.  This  repu- 
tation is  affirmed  or  spoken  of  in  all  the 
affidavits,  and  especially  in  that  of  Jane 
Dracger,  also  one  of  the  family.  Maria 
and  all  the  subsequent  children  of  her 
mother  were  called  from  the  date  of  their 
respective  births  by  the  name  of  Haywood. 

Assuming  that  Maria  and  John  Hay- 
wood the  younger  were  twins,  they  wei'e 
bom  about  April  or  May,  1834.  The  next 
child  was  C^rge  Draeger  Haywood,  who 
waa  bom  in  June,  1 838 ;  then  came  Sophia, 
bom  in  1841 ;  and  last,  Mary,  bom  in  1845. 
All  these,  except  Maria  (no  register  of 
whose  birth  or  baptism  is  produced),  are 
dewribed  in  the  roisters  of  their  births  or 
deaths  or  baptisms  as  the  children  of  John 
BEajwood.  John  the  younger,  her  alleged 
twin  brother,  is  so  described  in  the  certifi- 
cate of  his  death  '^  Son  of  John  Haywood, 
Yeoman  of  the  Guard."  On  the  tomb- 
■toney  after  Jane  and  Greorge,  who  are  both 
described  as  children  of  John  and  Caroline 
Haywood,  the  inscription  as  to  John  the 
younger  is  ''also  John  Haywood,"  with 
the  date  of  his  death  and  his  age. 

In  the  case  of  Goodright  v.  SaiU  (16), 
Mr.  Justice  Ashurst,  in  directing  a  new 
trial  of  an  ejectment,  after  consultation 
with  the  rest  of  the  Court,  said  that  he  was 
convinced  that  too  much  stress  had  been 
laid  (in  the  summing-up  in  that  case,  as  I 
understand  Ids  words)  on  the  necessity  of 
pfoving  non-access ;  and  he  stated  that  it 
was  a  very  forcible  circumstance  to  rebut 
the  presumption  of  legitimacy,  that  the 
husband  having  left  the  wife,  the  child  in 
^estion  had  taken  a  different  name  from 
his  birth,  the  name  of  the  person  with 
whom  his  mother  was  living  at  the  time, 
which  had  been  retained  by  him  and  his 
descendants  ever  since — that,  he  said,  was 
A  very  strong  family  recognition  of  his 
illegitimacy. 

In  Morris  v.  Davies  (1)  the  mother  was 
living  in  adultery  when  the  child  was  born, 
its  birth  was  concealed  from  the  husband, 
it  was  baptised  as  a  base-born  child,  and 

(16)  4  Tenn  Bep.  356. 


was  recognised  by  the  wife's  paramour  as 
his  child,  and  those  facts  were  held  suffi- 
cient to  rebut  the  presumption.  In  the 
judgment  of  the  Lord  Chancellor,  at  p.  255, 
Goodright  v.  Satd  (16)  was  referred  to 
with  approval,  and  again  in  the  speech  of 
Lord  Lyndhurst,  at  p.  262. 

In  the  present  case  there  is  not  any 
evidence,  as  there  was  in  Bury  v.  Phillpot 
(10),  of  the  husband  and  wife  having  been 
together  or  in  the  neighbourhood  of  one 
another  after  this  separation  in  1831.  The 
flEbct  of  a  woman  of  the  class  in  life  of 
Caroline  Gibbon,  after  her  desertion,  living 
with  a  respectable  man  like  John  Hay- 
wood, and  that  Maria  and  all  the  children 
afterwards  bom  were  called  by  his  name, 
added  to  the  strong  reputation  in  the 
family  of  their  illegitimacy,  are  sufficient, 
in  my  opinion,  added  to  the  other  circum- 
stances I  have  mentioned,  to  rebut  the 
presumption  that  Maria  Haywood  was 
legitimate. 

Solicitors — Fielder  &  Sumner,  for  plaintiif 
and  defendant ;  Heales  &  Son,  for  Maria 
Haywood. 


Fry,  J. 
1883 
Feb 


13.    > 


niCKSON   V,   DAJEUiOW. 


StcUute — Construction — Bills  of  Sale 
Act,  1882  (45  ct  46  Vict.  c.  43),  s.  8. 

Section  8  o/t^ie  Bills  of  Sale  Act,  1882, 
is  not  retrospective* 

This  was  a  motion  to  restrain  the  holder 
of  a  bill  of  sale,  given  to  secure  a  loan, 
who  had  seized  in  default  of  payment  of 
interest,  from  selling.  The  bill  of  sale  was 
dated  the  5th  of  October,  1882,  and  had 
not  been  registered. 

Nalder,  for  the  motion. — The  Act  of 
1882  is  an  amending  Act,  and  its  provisions 
are  intended  to  i*egulate  all  instruments 
together  with  the  principal  Act,  so  that 
except  under  exceptions  in  the  Act  itself 
the  provisions  apply  to  bills  of  sale  existing 
at  the  commencement  of  the  Act.  There- 
fore, though  under  the  Act  of  1878  it  has 
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been  held  that  an  unregistered  bill  of  sale 
is  valid  between  the  pai'tics,  this  bill  is 
void  for  all  purposes  under  sections  3  and  8 
of  the  Act  of  1880,  for  want  of  registra- 
tion. 

MelviUe,  for  the  mortgagee. — Under  the 
Act  of  1878  an  unregistered  bill  of  sale  is 
valid  as  between  the  pjirties — Davis  v. 
Goodman  (1).  The  provision  of  the  Act 
of  1882  is  not  retros^iective,  so  as  to  make 
a  bill  of  sale  existing  at  the  time  of  the 
passing  of  the  Act  void  as  between  them 
for  want  of  registration  in  the  first  place,  on 
the  general  principle  that  Acts  are  not  to 
be  read  retrospectively  unless  it  is  so  ex- 
pressly pix)vided.  And  in  the  second 
place  this  provision  could  not  be  intended 
to  be  retrospective,  ])ecau8e  no  opportunity 
is  given  to  the  holder  to  validate  his  bill. 

Nalder  replied. 

Fry,  J. — Tlie  question  which  I  have 
now  to  determine  ansos  in  respect  of  the 
construction  of  the  Bills  of  Sale  Act,  1882. 
Section  8  provides  that  every  bill  of  Siile 
"shall  be  registered  under  the  principal 
Act  within  seven  clear  days  after  the 
execution  thereof" — "  otherwise  such  bill 
of  sale  shall  be  void  in  respect  of  the  per- 
sonal chattels  comprised  therein."  It  ap- 
jiears  that  the  bill  of  sale  in  the  present 
action  was  given  on  the  6  th  of  October, 
1882,  before  the  Bills  of  Sale  Act,  1882, 
came  into  operation. 

Now  the  question  is,  whether  this  bill  of 
sale,  which  was  not  registered  within  seven 
djiys  of  its  being  given,  but  which,  accord- 
ing to  the  decision  of  Davis  v.  Ooodman 
(1),  was  valid  as  between  grantor  and 
grantee,  is  avoided  by  want  of  registra- 
tion. 

Now,  in  the  firat  place,  it  Ls  to  be  borne 
in  mind  that  Acts  of  Parliament,  esjiecially 
thaso  which  alter  rights  of  persons,  ai*e 
not  to  be  read  reti'ospt'ctively. 

In  the  second  place,  the  words  are  not 
retrospective ;  but  the  section  uses  words 
of  futunty.  In  the  next  place,  the  diffi- 
culty in  which  the  holder  would  be  placed 
would  be  great,  because  he  would  be 
roquii*o(l  to  register  in  seven  days.  Conse- 
quently, his  right  woidd  be  avoided  by  a 

(1)  10  Law  J.  Uep.  C.P.  344:    Law  Uep.  6 
C.P.  D.  128. 


statute  which  does  not  give  him  an  oppor 
t unity  to  put  the  matter  right. 

The  only  difficulty  is  on  section  3  of  the 
Act :  that  undoubtedly  excepts  in  eapm 
terms  bills  of  sale  registered  befare  Um 
Act;  and  it  may  fairly  be  said  tint 
raises  an  inference  that  it  does  afiplyto 
unregistered  bills  given  before  the  AbL 
That  I  think,  however,  is  not  a  snffioieiitij 
clear  inference  to  enable  me  to  ovenomB 
an  otherwise  clear  role  of  oonstroetioiL 


Solicitors— Ck>llyer-Bri8tow  k,  Co.,  agwti  for 
Leak  k.  Co.,  Hull,  for  the  mortgagee ;  Ongorf 
k  Co.,  ugcnts  for  H.  ThrelfalC  Sonthport,  for 
the  motion. 


Fry,  J. 

1883 
Feb 


,J.  1 
83.     } 
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In  re  the  st.  Paul's  8CH00U> 
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LaiuU  Clauses  ConsoUdatum  AH,  1845 
(8  Vict.  c.  18),  s.  SO— Costs^Bsinvui- 
ment — Charity — Scheme. 

The  piircfhose-money  for  schools  cusr 
jndsorily  taken  was  paid  inHo  Cowi.  A 
petition  was  presented/or  the  sandum  </* 
sdiemefor  the  application  of  the  pnnhm- 
money  cy-prhs  in  the  purchase  of  a  site,  aid 
jmyment  out  to  trustees  to  carry  oiU  Ai 
acJicme,  Tlie  costs,  so  far  as  they  wff* 
increased  by  the  necessity  for  a  sivmn^ 
were  excepted  from  the  costs  payable  iy 
the  undertakers. 

The  Metropolitan  Board  of  Wotfat 
under  The  Artisans  and  JjAaosvi 
Dwellings  Improvement  Act,  1875 
(which  incorporates  the  I^nds  Claw 
Consolidation  Act),  and  under  a  F^ 
visional  Orders  Confirmation  Act,  took 
the  St.  Paul  s  Finsbury  National  Sohodi 
for  the  purpose  of  the  Whitecross  Stnet 
Improvement  Scheme.  The  porciuM- 
nioney  was  assessed  by  the  official 
arbitrator  under  the  Acts  at  3,50(ML 
Tliat  sum  was  paid  into  Court  under  the 
GOth  section  of  the  Lands  Clanses  Ckm- 
solidatiou  Act,  and  invested  in  ConfloK 
and  the  schools  were  duly  convq^  hj  tbe 
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I  of  the  flohook  and  the  donor  of 
I  to  the  Board. 

tmatees  of  the  schools  petitioned,  on 
and  tiiat  under  the  drciunstances 
impoflsible  to  cany  on  a  National 
witik  sacoess  on  a  new  site,  for  the 
Q  of  the  Court,  under  Sir  Samuel 
7*8  Acty  to  a  scheme  for  the  appli- 
of  the  funds  in  the  purchase  of  a 
i  the  erection  thereon  of  huildings, 
rer  part  of  which  were  to  be  let 
)  upper  parts  used  for  day,  evening 
nday  schools,  and  other  parish  pur- 
without  any  schoolmaster's  house. 
itition  prayed  leave  to  purchase  a 
)d  site,  the  sanction  of  the  proposed 
y  payment  out  of  the  money  to  the 
9y  and  payment  of  the  costs  by  the 

the  hearing  of  the  petition,  at  the 
e  of  the  Attorney-Genera],  who 
it  satisfied  with  the  evidence  as  to 
Sciency  of  the  funds  to  provide  for 
^posed  buildings,  the  scheme  was 
1  to  cfaambers. 

uefltion  arose  as  to  whether  the 
idtitan  Board  were  to  pay  the 
costs  of  the  petition.  There  was 
se  that,  owing  to  the  competition  of 
iiool  Board  schools,  a  National 
could  not  be  carried  on  success- 
a  a  new  site  for  want  of  subscrip- 


Q»C.^  and  A,  J,  Allen,  for  the 
oers. — ^The  immediate  failure  of  the 
BB  of  the  charity  and  the  necessity 
scheme  is  occasioned  by  the  act  of 
Azdy  who  ought  to  pay  those  costs 
[  as  the  other  costs  of  reinvest- 
If  the  Court  could  not  allow  those 
Oder  the  Lands  Clauses  Act  it  could 
iikder  the  Judicature  Acts  and  Rules. 
the  cases  under  the  Lands  Clauses 
fltaUish  that  such  costs  are  to  be 
f  the  body  taking  land — In  re  Tlie 
peare  Walk  School  (1),  /w  re  Taylor 
eard  y.  MitcheU  (3),  JSx  parte  The 
iefU  i^  AUager  (4)  and  /n  re  The 
Nd  Smhy  SaUuHiy  Gompam^y  (5). 

8  Law  J.  Bep.  Chanc.  677 ;  Law  Rep.  12 

.78. 

Mao.  k  G.  211 ;  1  Hall  &  Tw.  432. 

I  Beav.  486. 

W.  B.  894. 

Bgr.ayao, 
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PownaUy  for  the  Board. — The  settle- 
ment of  the  scheme  is  a  question  indepen- 
dent of  the  taking  of  the  land.  That 
would  have  to  be  determined  in  any  event, 
and  therefore  the  Board  were  not  liable 
for  the  costs  of  it.  It  was,  in  fact,  a 
question  on  the  same  footing  as  litigation 
between  adverse  parties. 

Cookson,  Q.O.f  in  reply. 

Stirling,  for  the  Attorney-General. 

E,  Ford,  for  the  donor  of  the  site  to  the 
charity. 

Fry,  J. — The  question  I  have  to  deter- 
mine is,  whether  under  the  circumstances 
the  Board  ought  to  pay  the  costs  of  settling 
a  new  scheme.  It  is  argued  in  the  first 
place  that,  under  the  Lands  Clauses  Con- 
solidation Act,  those  costs  are  incurred  in 
consequence  of  the  purchase ;  and,  in  the 
second  place,  that  under  the  Kules  of  the 
Judicature  Act,  I  have  a  discretionary 
power  to  award  them.  Supposing  the 
second  proposition  correct,  I  should  be 
unwilling  to  introduce  that  discretionary 
power  in  cases  so  long  regulated  by  the 
Act  and  a  course  of  decisions  under  it. 

It  appears  to  me  that  these  costs  are 
too  remotely  connected  with  the  purchase 
to  be  allowed.  I  cannot  close  my  eyes  to 
what  has  taken  place  in  the  neighbour- 
hood, and  that  the  elementary  schools  of 
the  School  Board  must  compete  more  or 
less  with  the  old  schools.  I  am  not  de- 
ciding otherwise  than  that  the  Board 
ought  to  indemnify  the  petitioners  against 
all  loss.  But  I  think  I  should  be  going 
too  far  if  I  were  to  hold  that  these  are 
expenses  which  the  Board  ought  to  pay. 
The  order  will  provide  that  all  costs  will 
bo  borne  by  the  Board,  except  so  far  as 
they  have  been  increased  by  the  settle- 
ment of  a  scheme. 


Solicitors — Allen  &  Son,  for  petitioners ;  Clap- 
ham  &  Fitch,  for  Mr.  R.  Hanbnry. 
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In  re  bullmore. 

BULLMORE  V,  WYNTER. 


Will — Construction — "  Iltiaband  " — Di- 
vorce— "  Survive.** 

A  life  interest  vhm  given  hy  unU  on  the 
death  of  a  daughter  of  the  testator  to  "  any 
husband  with  wlioni  she  tniglu  intermarry 
if  he  should  survive  her :  ** — Held,  that  a 
divorced  husband  who  survived  her  took. 

This  was  a  Si)ecial  Case  to  determine 
whether  the  defendant  William  Hose 
Wynter  was  entitled  to  a  life  interest  in 
certain  trust  funds  under  the  following 
circumstances. 

Henry  Orlando  Bullmore  died  in  1866, 
having  made  a  will  by  which  he  directed 
his  truKtees  to  hold  a  leasehold  house,  and  the 
proceeds  of  one-thii'd  of  hiii  residuary  estate, 
upon  trust  for  his  daughter  Beatrice  for 
life,  for  her  separate  use,  without  power  of 
anticipation,  "and  after  the  death  of  his 
said  daughter,  in  trust  for  any  husband 
with  whom  she  might  intermarry,  if.  he 
should  survive  her,  for  his  life  " ;  and  after 
the  deatli  of  such  husband  for  the  children 
of  his  daughter,  as  she  should  ap|K)int. 

The  testator's  daughter  Beatrice,  in 
1867,  married  Harby  Barber ;  he  died  in 
1 870.  She  married  the  defendant,  William 
Eose  W>Titer,  in  April,  1872.  He  ob- 
tained a  decree  for  dissolution  of  the  mar- 
riage, which  was  made  absolute  in  June, 
1878. 

The  testator's  daughter  Beatrice  never 
had  any  child.  She  died  in  August,  1882, 
without  having  married  again.  Before 
that  date  the  defendant  had  married  again. 

Warmington,  Q,C,,  and  Raidins,  for  the 
plaintiif  (the  son  and  legal  pei-sonal  repre- 
sentative of  the  testiitor). — The  effect  of 
the  divorce  was  to  put  the  parties  in  th(> 
same  1^^  position  as  if  they  had  not  been 
married — Wilkinson  v.  Gibson  (1),  Fitz- 
gerald V.  Cliapman  (2)  and  Burton  v. 
Sturgeon  (3). 

(1)  36  Law  J.  Rep.  Clianc.  646 ;  Law  Rep.  4 
£q.  162. 

(2)  45  Law  J.  Rep.  Chanc.  23 ;  Law  Rep.  1 
Ch.  D.  563. 

(3)  45  Law  J.  Rep.  Chanc.  633 ;  Law  Rep.  2 
Ch.  D.  318. 


The  only  reasonable  mode  of  rending 
the  gift  to  the  husband  Is  to  interprat  the 
words  '^  if  he  shall  survive  her  "  to  meia 
"  if  he  shall  survive  her  as  huaband."  The 
gift  is  only  one,  and  she  might  have  had 
an  actual  husband  living  at  her  deatti  u 
well  as  the  defendant  and  any  nmnber  of 
divorced  husbands. 

Cookson,  Q.C,  and  Bagshawe,  for  the 
defendant. — The  defendant  is  a  peEm 
who  accurately  fulfils  the  description  of  i 
husband  with  whom  the  testator's  danf^fter 
married,  and  also  satisfied  the  oon<fitkni 
of  survivorship,  and  therefore  took  tbe 
legacy. 

Warmington  replied. 

Fry,  J. — The  question  which  now  re- 
quii*es  determination  is  a  small  but  coiioai 
one.  [His  Lordship  stated  the  facts  and 
pix)ceeded :]  The  question  is,  whether  Hr. 
Wynter  is  entitled  as  the  surviving  hus- 
band of  Beatrice. 

Now,  in  the  first  place,  I  must  enqnin 
what  the  ver}'  words  are.     They  are  "fe 
any  husband  with  whom  she  nu^t  inter- 
marry if  he  should  survive  her."   Mr. 
Wynter  was  a  husband  with   whom  ahe 
intermarried,  and  Mr.  Wynter  surrivBd 
her.     It  appears  to  me,  therefore,  that  he 
fulfils  all  the  words  and   objects  of  the 
testiitor's  bounty.     Then  it  is  said  that  he 
must  survive  her  as  husband,  on  whiek 
words  a  meaning  is  put,  that  he  moat  be 
her  husband  at  the  moment  of  her  deatiL 
It  appears  to  me  enough  to  say  that  I  can 
find  no  such  words  and  no  such  expreasioa 
of  intention  in  the    disposition   of  the 
testator.     It  is  not  probable  that  he  con- 
templated the  event  which  has  haj^Moedy 
but  if  he  did  he  seems  to  me  to  have 
expressed  nothing  which    excludea  Mr- 
Wy liter    from   taking  the  property;  ii* 
other  words,  I  find  that  Mr.  Wynter aatJar — - 
fies  the  two  requirements — he  is  the  huff*^ 
band    with    whom    the    daughter  intflr"^ 
man-ied,  and  he  did  survive  her. 

There  has,  however,  been  created 
difiiculty  in  my  mind  fix)m  the  lesuH 
which  that  contusion  would  lead  me.   I^ 
is  obviously  possible  that  a  woman  mi^i^ 
have  married  several  husbands  from  vhoB^ 
she  might  have  been  divorced,  and  ik^ 
might  have  married  another  husband  fitfo 
whom  she  might  not  have  been  divoitedf 
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BvUmore, 

)  might  have  survived  her.  Then 
icoltj  would  arise.  The  will  evi- 
ontemplated  one  hushand  and  one 
md  there  would,  in  the  contingency 
have  supposed,  have  been  sevend 
Is,  each  <^  whom  would  have  satis- 
(xmdition  of  the  will  and  have  been 
to  take. 

»pears  to  me,  however,  that  I  am 
Qberfy  to  give  such  effect  to  that 
jT  as  to  overrule  the  plain  words  of 
i;  therefore  I  must  declare,  not- 
iding  the  doubt  that  has  been 
n  my  mind  by  that  difficulty,  that 
uter  is  entitled  for  his  life  to  the 
d  of  the  property. 


I— Frank  Ck)ttoii,  for  plaintiff ;  Palmer, 
md  k  Nettleship,  for  defendant. 
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Book  Mine — Custom — Relinquiah- 
Sharea — Mode  of  ascertaining  the 
^Liabilities — Variation  of  Ctistom 
fmeni. 

the  general  custom  in  cost-book 
lol  a  relinquishing  member  should 
he  company,  if  insolveiU,  his  share 
abilities  as  at  the  date  of  the  re- 
menty  as  if  the  concern  were  then 
mnd  up;  and  if  the  company  be  sol- 
vld  as  at  the  same  date  receive  an 
Aare  qf  the  surplus,  if  any,  of  the 
ver  the  liabilities.  The  amount 
thare  of  liabilities  must  be  ascer- 
hamng  regard  to  the  solvency  or 
By  of  the  continuing  members  at 
f  of  relinquishment — that  is,  the 
wunt  of  the  liabilities  is  divided 
mmber  of  the  shares  held  by  t/ien 

shareholders,  and  the  quotient 
ed  by  the  number  of  shares  held 
fUnquishing  member.     Whether  tJie 

VL,  62.--CHAKC. 


company  be  solvent  or  insolvent,  its  assets 
are  to  be  valued  as  in  a  going  concern. 

For  many  years  by  the  custom  in  the  F. 
M.  Gompa/ny,  as  appearedfrom  the  amounts 
of  the  company,  in  all  cases  of  relinquish- 
ment, arrears  of  calls  had  been  treated  as 
good  debts,  and  no  enquiry  made  as  to  the 
solvency  of  any  shareholder,  t/ie  relinquish- 
ing member^s  share  of  liabilities  being 
ascertained  by  dividing  the  total  amount 
of  liabilities  by  the  total  number  of  shares 
then  held : — 

Held,  that  sv>ch  alleged  custom  fjoau  un- 
reasonable, and  that  the  mode  of  taking 
the  accounts  could  not  be  treated  as  evidence 
of  any  implied  contrail  to  vary  the  general 
custom,  according  to  which  the  retiring 
7nember*s  share  of  liabilities  must  be  ascer- 
tained. 

This  was  an  appeal  by  Henry  W.  Clark 
from  an  order  made  by  the  Vice- Warden 
of  the  Stannaries  Oourt  of  Cornwall  upon 
the  appellant  to  pay  to  the  liquidator  of 
the  Fmnk  Mills  Mining  Company  the 
simi  of  1,187^.  7s.  Id. 

The  company  was  a  company  worked 
on  the  cost-book  principle.  The  appellant 
held  110  shares  in  the  company.  On  the 
15th  of  November,  1879,  he  gave  notice 
to  the  purser  of  his  intention  to  relinquish 
his  shares,  and  asked  for  an  account  of  his 
liabilities.  This  account  ought  to  have 
been  made  out  on  the  30th  of  November, 
but  none  was  then  made  out  or  sent  to  him. 
At  the  date  of  the  notice  there  were  1,279 
shares  on  the  register.  The  holders  of  678 
of  these  shares  were  then  insolvent  and 
not  able  to  pay  their  calls ;  the  holders  of 
the  remaining  601  were  solvent. 

On  the  26th  of  February,  1880,  a  peti- 
tion was  presented  in  the  Stannaries  Court 
for  winding  up  the  company,  and  on  the 
6th  of  March  a  winding-up  order  was 
made.  The  liquidator  made  a  call  on  the 
then  continuing  shareholders,  out  of  which 
all  the  debts  were  paid.  He  made  out  an 
account  of  the  assets  and  liabilities  of  the 
company,  and  in  estimating  the  assets  he 
deducted  a  considerable  pai-t  of  the  money 
due  for  arrears  on  calls  as  being  bad  debts 
and  irrecoverable. 

The  Court  also  came  to  the  conclusion 
that,  as  alleged  by  the  appellant,  the 
liquidator  had  estimated  the  plant  of  the 
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company  at  its  breaking-up  value.  The 
amount  of  the  valuation  was  1,714^.  12«. ; 
the  amount  realised  at  a  sale  by  auction 
was  1,600^.  The  liabilities  exceeded  the 
assets  of  the  company.  In  calculating  the 
share  of  the  liabilities  for  which  the  appel- 
lant was  responsible  the  liquidator  divided 
the  amount  of  the  deficiency  of  assets  over 
liabilities  by  601,  the  number  of  shares 
held  by  solvent  members,  in  order  to  fix 
the  liability  per  share,  and  multiplied  the 
amount  so  ascertained  by  the  number  of 
the  appellant's  shares. 

The  appellant  contended  that  the  proper 
mode  of  estimating  his  liability  was  to 
divide  the  amount  of  the  deficiency  by  the 
whole  number  of  the  shares  then  held — 
namely,  1,279 — without  regard  to  the  fact 
whether  any  of  the  holders  were  then  in- 
solvent, and  also  that  the  plant  of  the 
company  shotild  have  been  valued  as  in  a 
going  concern  as  at  the  date  of  the  re- 
linquishment. 

It  appeared  from  the  books  of  the  com- 
pany that  the  mode  of  division  claimed 
by  the  appellant  had  been  the  invariable 
custom  since  1852,  when  he  first  entered 
into  the  company ;  and  in  all  the  cases  of 
relinquishment  since  then,  while  the  com- 
pany was  a  going  concern,  the  arrears  of 
calls  had  been  treated  as  good  debts,  and 
no  enquiry  had  been  made  whether  any  of 
the  shareholders  were  insolvent. 

The  Vice-Warden  suppoi'ted  the  ruling 
of  the  liquidator.  Subsequently  a  sum  of 
315Z.  had  been  allowed  to  Clark  for  money 
advanced  by  him  to  the  compiiny,  reducing 
the  claim  of  the  company  to  872/.  Is,  \d, 

HirfginSj  Q.C.,  and  Ingle  Joyce,  for  the 
appellant. — The  liabilities  and  assets  of 
the  company  ought  to  be  ascertained  as 
at  the  date  of  the  relinquishment,  and  no 
account  should  be  taken  of  what  has  hap- 
pened since — Ex  parte  Fenn  (1)  and  The 
Prosper  United  Milling  Company;  ex 
parte  Palmer  (2).  Whatever  may  be  the 
general  custom,  that  custom  may  be 
varied  by  contract  between  the  members, 
express  or  implied — Ex  parte  Fenn  (1). 
Here,  from  the  past  practice  of  the  com- 
pany ever  since  1852,  a  contract  can  be 

(1)  4  De  Gex,  M.  k  G.  285;  1  Sm.  &  G. 
26  ;  22  Law  J.  Kep.  Chanc.  692. 

(2)  Law  Bep.  7  Chanc.  286. 


implied  that  the  share  of  the  ^aaStSor 
ties  of  a  retiring  member  is  to  be  aaon- 
tained  by  dividing  t^e  total  amount  of  tlie 
liabiUties  by  the  total  amount  of  the  dura 
held  at  the  date  of  the  reUnquuhmen^ 
without  reference  to  the  question  wbeUm 
the  holders  were  solvent  or  inaolveot 

The  former  practice  of  a  company  m 
looked  at  in  the  case  of  In  re  Hie  Bodmm 
United  Mines  Company  (3),  and  theConri 
inferred  from  it  that  shareholden  in  anew 
were  allowed  to  surrender  their  ihira 
without  discharging  the  arreara. 

The  debts  of  the  oompany  are  all  ptid, 
so  no  question  arises  aa  to  the  lightB  of 
creditors. 

The  machinery  and  plant  ahoold  be 
valued  as  in  a  going  oonoem  at  the  date 
of  the  relinquishment.  Here  they  were 
valued  at  a  breaking-up  price  at  the  tune 
of  the  winding  up. 

They  also  referred  to  the  Stannanes 
Act,  1869  (32  &  33  Vict  c  19),  ft 
21-23. 

Wliitehomey  Q.C.y  and  N.  Lawrenes  w«e 
not  called  upon  as  to  the  mode  of  bksk- 
taining  the  liabilities,  but  only  aa  to  the 
valuation  of  the  machinery. 

Jessel,  M.R. — I  do  not  profesB  to  knov 
what  the  custom  or  principle  of  the  par 
ticular  mine  is,  but  we  must  be  guided  to 
a  certain  extent  by  the  cases  which  have 
been  decided  with  reference  to  oofit-book 
mines.  As  I  imderstand  the  custooi,  ii 
declared  in  The  Prosper  Untied  Mvms 
Company*s  Case  (2),  a  cost-book  oooi- 
pany  is  a  common  partnership^  with 
power,  recognised  by  Act  of  Bariianwnt, 
for  any  pai*tner  to  retire  and  relinqdih 
his  shares  u]K)n  terms  which  are  binding 
on  the  parties,  such  terms  being  that|  at 
the  expiration  of  the  notice,  which  is 
treated  as  the  date  of  the  relinqniahmenftt 
if  the  concern  be  insolvent  the  retixii^ 
partner  is  to  pay  the  amount  of  the  liahih- 
ties  as  if  the  concern  were  then  being 
wound  up.  If  the  concern  be  eolvwiti 
and  there  be  a  surplus  after  providing 
for  the  debts  then  due,  he  is  entitled  to 
an  aliquot  share  of  the  surplus — ^that  Vi 
the  value  of  the  asseta  over  the  liabiUtiea 

Whether   the   concern  be  solvent,  or 

(3)  23  Dcav.  370 ;  26  Iaw  J.  Bep.  Ghana  670. 
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whether  it  be  insolvent,  the  assets  are  to 
be  valued  as  in  a  going  concern.  Further, 
as  regards  his  share  of  liabilities,  if  tlie 
ooneem  were  then  wound  up  he  would 
have  to  pay  his  proportion,  having  regard 
to  the  solvency  or  insolvency  of  the  other 
partners — in  other  words,  he  would  have 
to  make  good  to  the  creditors  of  the  com- 
pany his  proportion  of  the  whole  amount 
of  the  liabilities  which  the  others  were 
not  able  to  pay,  so  that  his  share  of  the 
liabilities  would  be  that  which  he  ought 
to  pay  if  the  concern  had  come  entirely  to 
an  end.  That,  according  to  the  deciiuon 
in  the  case  of  The  Prosper  United  Mining 
Company;  ex  parte  Palmer  (2),  is  hw 
real  position.  It  \a  common  sense  and 
common  justice  that  a  partner  should  not 
be  allowed  to  go  away  taking  assets  of 
the  partnership  without  bearing  his  full 
share  of  its  liabilities. 

If  that  is  the  custom  as  applied  to  mines 
worked  by  a  cost-book  company,  and  if 
this  is  such  a  mine,  the  only  i)oint  to  con- 
sider IB  whether  in  this  particular  case 
there  is  any  rule  or  contract  between  the 
parties  at  tii  altering  this  custom. 

In  most  mines  carried  on  on  the  cost- 
book  principle  there  are  rules  which  ex- 
press the  terms  of  the  partnership  which 
mote  or  less  vary  the  terms  of  the  cost- 
book  custom  by  qualifying  or  adding  to 
tbem — and  more  generally,  I  believe,  by 
adding.  In  many  cases,  however,  there  are 
no  rules  or  regulations  expressly  varying 
the  custom,  and  still  there  may  be  a  viuia- 
tion  in  the  course  of  the  custom  as  I  have 
stated  it,  and  the  question  then  is,  how  are 
yoa  to  conclude  whether  there  is  such  a 
variation. 

I  agree  that  in  addition  to  express  con- 
tract you  may  have  an  implied  contract — 
that  isy  a  contract  to  be  implied  from  the 
practice  of  the  partners  and  the  mode  in 
which  the  partners  have  carried  on  the 
partDership  \  and  the  real  question  we  have 
to  consider  here  is,  whether  there  is  suffi- 
eient  evidence  of  an  implied  contract  to 
varj  that  which  is  the  custom. 

It  is  alleged  that  there  is  such  sufficient 
evidence,  and  the  way  in  which  that  alle- 
gation is  attempted  to  be  made  out  is  this. 
It  is  said  that,  by  the  custom  of  this  mine, 
when  a  member  relinquished  his  shares, 
the  amount  of  the  Uabilities  of  such  re- 
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linquishing  member  was  ascertained  by 
dividing  the  total  amount  of  the  liabilities 
by  the  total  number  of  shares  then  held 
by  the  shareholders,  and  by  multipl3ring 
the  quotient  so  anivod  at  by  the  number 
of  shares  held  by  the  relinquishing  member 
— that  is,  the  amount  of  his  liabilities  was 
that  proportion  of  the  whole  liability  which 
the  number  of  shares  held  by  him  bore  to 
the  whole  number  of  the  shares  then  held. 

It  is  said  that  this  practice  of  proceed- 
ing is  evidence  of  a  contract  that  this 
shall  be  the  mode  in  which  the  retiring 
member's  share  of  the  liabilities  is  to  be 
ascertained. 

But  it  appears  from  the  accounts,  not 
only  that  that  was  the  mode  of  ascertain- 
ing the  liability  of  the  retiring  shareholder, 
which  is  against  the  company,  but  they 
shew  something  else  against  the  com|)any, 
which  is  this :  In  every  case  the  assets 
of  the  company  included  all  arrears  of 
calls,  whether  the  shareholder  were  solvent 
or  insolvent — that  is,  the  arrears  were  all 
treated  as  good  debts.  The  accounts,  if 
they  are  to  shew  anything  with  respect  to 
a  new  contract,  must  shew  a  new  contract 
that  all  bad  debts  for  arrears  of  calls  from 
insolvent  shareholders  were  to  be  treated 
as  good  debts  in  favour  of  the  retiring 
shareholder.  That  would  be  lidiculous, 
and  the  only  conclusion  which  we  can 
arrive  at  is  that  the  purser  made  a 
blunder  in  the  accounts. 

But  it  is  a  veuy  difficult  thing  to  ascer- 
tain in  a  large  company  like  this  anjrthing 
from  which  a  Court  axn  spell  out  an 
agreement  to  make  a  new  contract.  Such 
a  company  is  very  different  from  a  small 
ordinary  partnership,  and  the  inference 
to  be  drawn  from  the  mode  of  taking  the 
accounts  is  not  so  strong  in  the  case  of 
a  company  as  it  would  be  in  that  of  a 
small  partnership.  It  is  to  my  mind  im- 
possible to  deduce  fi'om  the  mode  of  taking 
the  accounts  a  contract  that  bad  debts 
should  be  treated  as  good  debts  binding  as 
against  the  company. 

Nor  ought  we  to  draw  from  the  accounts 
the  inference  which  we  are  desired  to  draw 
with  reference  to  the  mode  of  ascertaining 
the  liabilities.  The  evidence  derived  from 
the  accounts  being  so  made  out  only  goes 
to  this — that  it  shews  the  accounts  were 
made  out  in  a  blundering  way,  and  does 
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not  shew  a  new  contract  on  the  part  of 
the  members  of  the  company  to  have  the 
accounts  taken  in  a  different  way  from 
that  which  is  the  ordinary  business-like 
mode  of  taking  them. 

I  therefore  think  tliat  in  principle  tlie 
order  is  right ;  but  it  cannot  stand  in  its 
present  fonn,  beciiuse  it  has  not  allowe<l 
for  certain  sums  received  fi-om  the  insol- 
vent partners,  and  luis  not  considered  the 
position  of  the  shareholdei*8  as  at  the  date 
of  the  relinquishment,  but  as  at  the  date 
of  the  winding  up.  The  fair  principle  is  to 
ascertain  what  was  the  share  of  the  liabili- 
ties to  be  paid  by  the  retiring  member, 
having  regard  to  what  was  the  position 
of  the  other  members  at  the  time  of  the 
relinquishment.  It  was  no  doubt  easier 
to  make  out  the  accounts  in  the  way  the 
Vice- Warden  has  made  them  out ;  but  the 
answer  is,  you  cannot  make  out  any 
balance-sheet  without  the  necessity  of  an 
enquiry.  Every  balance-sheet  divides  debts 
into  thi-ee  classes — good,  doubtful,  bad — 
and  no  single  debt  can  be  put  down  in  a 
balance-sheet  without  there  lieing  some 
necessity  for  an  enquiry  as  to  the  solvency 
of  the  debtor.  There  is,  therefore,  no  real 
difficulty,  and  that  seems  to  do  complete 
justice. 

The  appellant  has  complained  of  another 
matter,  and,  as  I  think,  rightly.  He  says  : 
"  I  am  entitled  to  have  the  machinery  and 
plant  valued  at  the  date  of  the  i^elinquish- 
ment  as  in  a  going  concern."  I  think  he 
is.  The  other  partners  take  it  as  a  going 
concern.  I  am  not  satisfied  that  the 
assets  hei'e  have  been  valued  on  that  j)rin- 
ciple.  I  think  they  have  been  valued  at 
a  break-up  value,  and  I  say  so  because  in 
all  my  experience  at  the  Rolls  Court  I 
have  never  seen  assets  worth  1,700/.  as 
in  a  going  concern  realise  1,G00/.  on  an 
auction.  I  think,  thei*efore,  we  must 
direct  a  valuation  of  the  machinery  and 
plant  on  the  principle  claimed  by  the 
appellant. 

There  is  only  one  other  point — namely, 
the  costs.  Now,  on  principle  no  doubt  the 
appellant  has  failed,  and  tlierefore  jyriitia 
facie  ought  to  pay  the  costs ;  but  it  may 
turn  out  that  he  will  win  in  substance. 
We  will  therefore  leave  the  costs  to  be 
dealt  with  by  the  Vice- Warden,  who  will 
have  regard  to  the  result  of  the  account. 


LiNDLEY,  L.J. — I  am  of  the  same 
opinion.  As  to  the  substantial  question 
of  the  appeal  no  doubt  it  is  a  point  of  oon- 
sidei'able  importance ;  and  if  the  appeUutt 
had  adduced  evidence  sufficiently  cogent 
to  satisfy  the  Court  that  the  univenil 
custom  of  the  company  had  been  what  he 
says  it  is,  then  a  different  state  of  things 
would  have  arisen ;  but  the  difficolty  ii 
this,  that  his  evidence,  although  it  goes 
some  way  to  support  his  contentioDy  does 
not  go  far  enough.  There  is  no  docu- 
mentary evidence — no  minutes  of  any 
meeting  to  support  his  contention;  bat 
he  asks  us  to  infer  the  existence  of  the 
allied  contract  from  the  mode  in  whidi 
the  accounts  have  been  kept  by  the 
purser. 

It  is  agreed  that  the  custom  alleged 
by  the  appellant  is  opposed  not  only  to 
general  law,  but  even  to  the  custom  pre- 
vailing in  Devonshire  and  Cornwall  with 
I'egard  to  cost-book  mines.     The  genenl 
law   Ls  plain — ^that    in    aaoertaining  the 
liability  of  a  contributory,  regard  must 
l>e  had  to  the  solvency  or  insolvency  of 
the  persons  trading  with  him.     As  to  the 
custom  of  these  mines,  we  are  in  the  dark, 
except  to  the  extent  of  the  findings  d 
juries  in  other  cases.     We  are  left  to  get 
at  the  custom  as  best  we  can.    The  M 
c^se  on  the  subject  is  The  Prosper  Uniitd 
Mimufj  Company ;  ex  parte  Palmer  (2), 
and  piovcs  the  general  custom. 

The  appellant  here  says,  "Whatever 
the  general  custom  may  be,  I  say  that 
there  is  an  agreement  between  the  share- 
holders w^hich  has  the  effect  of  vaiying 
the  custom."  That  is  the  whole  question 
— Is  thei*e  or  is  there  not  such  an  agree- 
ment 1 

I  should  have  thought  tliat  the  appel- 
lant had  a  strong  case  if  it  were  not  that 
it  appears  from  the  aceoimts  that  the  bad 
debts  are  treated  as  good  debts ;  and  to 
ask  the  CouH  to  find  an  agreement  to 
that  which  is  opposed  to  the  general  law 
and  to  the  custom — and  the  only  ground 
for  implying  such  agreement  is  based  on 
accounts  which  are  taken  on  a  wrong 
principle — is  what  the  Court  cannot  do, 
and  no  such  agreement  can  be  implied. 

BowEN,  L.J. — I  am  of  the  same  opinion, 
and  will  only  add  a  few  words  on  one 
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d  that  is  the  reference  made  by 
lUant's  ooansel  to  the  supposed 
stioe  of  the  company,  because  I 
possible  to  put  the  finger  clearly 
ot  or  fallacy  of  their  argument. 
ppeUant,  in  order  to  succeed, 
ew  that  there  was  a  contract. 
oontract  there  was  none ;  so  Mr. 
was  obliged  to  shew,  if  he  could, 
)d  contract.  There  might  be  an 
Kmtract  if  there  were  such  custom 
1^  because  the  custom  would  be 
inooroorated.  But  there  is  no 
torn  here.  I  am,  I  think,  right 
fiir  if  there  had  been  we  should 
haye  heard  of  it.  But  it  is  said, 
there  is  no  such  custom,  still 
iy  be  an  implied  agreement  in- 
)m  the  past  practice  of  the  com- 
lat  is,  that  the  past  practice 
nake  a  contract.  I  think  the 
lUacy  is  this:  the  past  practice 
he  ccmstitution  of  the  company, 
ly  evidence  of  the  constitution  of 
pany,  which  is  liable  to  be  re- 
proves to  demonstration  that  this 
le  view  is  the  recollection  that  we 
Dg  with  an  implied  contract.  A 
■eholder  does  not  agree  on  coming 
busiiifiss  to  the  whole  past  prac- 
le  company — to  suffer  everything 
16  company  has  done  before  he 
io  it^  whether  reasonable  or  un- 
le,  to  be  continued — but  only  to 
of  the  practice  as  the  others  have 
\ ;  and  you  must  then  go  further, 
how  much  of  the  past  practice 
mabie.  It  cannot  be  said  that  a 
L  practice  necessarily  constitutes  a 
contract,  for  that  would  lead  to 
.idify.  Suppose  a  purser,  and  one 
at  the  central  office  of  the  mine, 
500{.  a  year  fraudulently  in  his 
dcet,  and  that  appears  on  the 
y  it  cannot  be  said  that  the  oom- 
boimd  to  allow  that  practice  to 
,  or  to  treat  it  as  forming  an 
it  that  that  sum   should   be  so 

»ractioe  is  not  itself  agreement,  but 
lence  of  agreement.  Past  practice 
en  two  merchants,  one  of  whom 
ig  with  the  other  in  a  particular 
In  the  mode  of  taking  accounts 
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between  them,  is  evidence  of  an  agree- 
ment between  the  two  parties  that  the 
accounts  shall  be  taken  in  that  mode ;  but 
it  would  be  too  strong  to  hold  that  a  par- 
ticular mode  of  dealing  with  the  accounts 
is  evidence  of  a  practice  to  be  proved 
against  a  company. 


Solicitors— J.  E.  Fox  &  Co.,  agents  for  Chiloott 
&  Son,  Truro,  for  appellant ;  Gregory  &  Co., 
agents  for  Hodge,  Hockin  &  Marrack,  Truro, 
for  respondents. 


[IN  THE  COURT  OF  APPEAL.] 
Jessel,  M.R.       a 
Baooallat,  L.J.  I         T 

LiNDLEY,  L.  J.         \         ^"  Z  ^'^^'^  ' 

March  1,8.      J     . 

Bill  of  Sale — Non-RegiatrcUum — Bcmk- 
ruptcy  of  Grantor — ExecxUion  Creditor — 
Extent  of  Avoidance  of  Unregistered  Bill 
of  Sale  as  against  Execution  Creditor — 
BUU  of  Sale  Act,  1854  (17  ct-  18  Vict.  c. 
36),  8.  1 ;  1878  (41  dc  42  Vict.  c.  31),  a.  8. 

The  taking  in  execution  of  goods  com- 
prised in  an  unregistered  bill  of  sale  does 
not,  under  section  8  of  the  Act  of  1878, 
avoid  the  bill  of  sale  altogether ,  but  only  to 
the  extent  necessary  to  let  in  the  claim  of 
the  execution  creditor  ;  consequently,  where, 
by  the  doctrine  of  relation  back  of  the  title 
of  the  trustee  in  bankruptcy,  an  execution 
is  avoided,  the  execution  being  stoept  avxiy 
as  if  it  never  existed,  the  title  of  the  holder 
of  the  unregistered  bill  of  sale,  which 
but  for  the  execution  woidd  have  been 
good  as  against  the  trustee,  continues  good 
as  against  him. 

Richards  v.  James  (36  Law  J.  Eep. 
Q.B.  116;  Law  Rep.  2  Q.B.  285)  dis- 
tinguished. 

This  was  an  appeal  from  a  decision  of  Mr. 
R^strar  Pepys,  sitting  as  Chief  Judge,  dis- 
missing an  application  made  by  Bkaberg, 
the  holder  of  a  bill  of  sale,  for  a  declaration 
that  the  goods  and  chattels  comprised  in 
the  bill  were  the  property  of  Blaiberg,  as 
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against    the    trustee    in    bankruptcy    of 
Toomer,  the  grantor  of  the  bill  of  sale. 

The  bill  of  sale  was  dated  the  3rd  of 
March,  1882,  and  by  it,  Toomer,  who  was 
a  trader,  assigned  his  furniture,  stock-in- 
trade,  and  other  chattels  in  his  shop,  to 
Blaiberg,  to  secure  piyment  of  a  sum  of 
400^.     The  bill  was  not  registei'ed. 

On  the  21st  of  March,  1882,  Toomer 
signed  a  declaration  of  insolvency,  which 
was  filed  in  the  London  Bankruptcy 
Court  at  12.30  p.m.  on  the  following  day. 
At  3.15  p.m.  of  the  same  day,  a  petition 
in  bankruptcy  founded  on  that  act  of 
bankruptcy  was  presented  against  him. 

On  the  22nd  of  March,  1882,  Blaiberg 
went  to  Toomor's  shop  at  10  a.m.,  and 
endeavoured  to  obtain  an  entrance,  but 
failed ;  and  at  2  o'clock  p.m.  of  the  same 
day  he  went  again  with  his  bailiff,  and 
on  his  arrival  found  a  man  breaking  into 
the  house  by  order  of  the  sheriff  of 
Middlesex,  who  entered  and  seized,  on 
behalf  of  the  City  Bank,  under  write  of 
elegit  issued  by  the  bank  as  judgment 
creditors  of  Toomer.  This  entry  was 
made  about  2.30  p.m. 

Blaiberg,  as  soon  as  the  door  was 
broken  in,  also  entered,  and  seized  the 
goods,  and  pasted  a  noticcj  l)efore  3  p.m. 
on  the  window,  stilting  that  the  whole  of 
the  furniture  and  effects  within  the 
])remises  were  his  propoi'ty.  At  the 
time  of  the  seizure  there  was  a  large 
quantity  of  goods  upon  the  premises 
beyond  those  taken  by  the  bank  under 
their  elegit. 

On  the  29th  of  March,  Toomer  was 
adjudicated  a  Ixankrupt.  The  City  Bank 
subsequently  relinquished  their  claim  to 
the  goods  seized,  admitting  that  their 
seizure  was  void  as  agaiiLst  the  trustee  in 
the  bankruptcy. 

The  Registnir  refused  the  application  of 
Blaiberg,  upon  the  ground  tliat  befoi'e 
possession  was  taken  of  the  goods  on  his 
behalf,  he  had  notice  of  an  act  of  bankruptcy 
committed  by  Toomer  previously  to  tlie 
filing  of  the  declaration  of  insolvency  (1). 

Blaiberg  appealed. 

H,    Beedf  for  the  appellant. — Seizure 

(I)  The  Court  held,  upon  the  cvidonco,  that 
there  had  been  no  previous  act  of  bankruptcy. 


by  the  sheriff  did  not  avoid  the  biU  of  mk 
altogether,  but  only  to  the  extent  of  and 
for  the  purpose  of  letting  in  the  daim  d 
the  execution  creditor;  and  as  by  the 
doctrine  of  the  relation  back  of  the  tni- 
tee's  title  to  the  act  of  bankruptcy— in 
this  case  the  filing  of  the  derlaratifln  rf 
insolvency — the  seizure  is  avoided,  and 
the  execution  creditor  ban  no  dainiy  the 
appellant's  righte  as  against  the  trostee 
remain  untouched. 

Tlie  case  of  Richards  ▼.  Jamu  (2), 
which  is  relied  on  against  the  i^pel]ant>  ii 
no  authority,  it  being  a  decision  on  section 
1  of  the  former  Act  of  1854,  which  makee 
an  unregistered  bill  of  sale  **  as  against  all 
sheriffs'  officers  and  other  persons  sdang 
any  property  comprised  therein  in  theeia- 
cution  of  any  process/'  dsc,  ''nuU  and 
void  to  all  intents  and  purposes  nhat- 
soever  " ;  but  in  section  8  of  the  Act  of 
1878,  the  language  is  changed,  and  hjit, 
so  far  as  it  applies  to  the  present  case,  the 
unre^stered  bill  of  sale  '*  shall  be  deemed 
fraudulent  and  void."  The  change  must 
be  presumed  to  have  been  made  for  some 
reason,  and  that  change  most,  I  safamitk 
have  the  effect  contended  for  ansuoaeei- 
fnlly  in  Richards  v.  Jaines  (2) — ^that  it 
shall  be  void,  but  only  for  the  puipoee  of 
lotting  in,  in  priority,  the  claims  of  thov 
pei*sons  as  against  whom  the  bill  of  nb 
is  to  l>e  doomed  void. 

If  the  decision  of  that  case  is  to  vppij 
here,  then  though  the  execution  crediiOTS 
claim  might  be  only  some  10/.,  an  nax^fft 
tered  bill  of  sale  for  100/.  would  be  avoided. 
But  that  could  not  be  the  intention  of  the 
rjegislatui*e,  whose  object  was  to  piote^ 
an  execution  creditor,  not  to  defeat  ilti^ 
gethcr  the  secuiity  of  the  bill  of  sale. 

In  Ex  ]}arte  Fourdrinier ;  in  «  W* 
Artistic  Colour  Fri?Uing  Company  {^ 
Jessel,  M.R.,  refers  to  Richards  ▼• 
James  (2),  and  says  that  he  is  sot  pi*' 
jmred  to  say  that  an  execution  avoids  «B 
uni-egistercd  bill  of  sale  altogether;  iD^ 
in  HuiUer  v.  Turner  (4)  Lord  Blacklwi^ 
says,  at  p.  557,  that  the  effect  of  Rviofi* 
v.  Janies  (2)  had  been  misapprehended. 

(2)  .36  Law  J.   Rep.  Q.B.  116;  Law  Rep.  ^ 
Q.B.  28r>. 

(3)  Law  Itep.  21  Ch.  D.  610. 

(4)  32  Law  Times  (N.S.)  566. 
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lALLAY,  L.J.,  referred  to  Edwards 

bmstee  here  is,  in  fact,  adopting 
ament  which  Bramwell,  L. J.,  at- 
.  to  him  in  the  case  of  Ex  parte 
(6)-— that  is,  saying  that  my  title 
xstly  good  against  him  were  it 
b  the  existence  of  another  person, 
I  BO  title  against  him,  takes  away 
against  him. 

n-  Willis,  Q.C.  {WhiUway  with 
ir  the  trustee. — Section  8  of  the 
L878  is  substantially  the  same  as 
1  of  the  Act  of  1854,  and  the 
nil  not  draw  refined  distinctions 
I  flections  which  are  really  the 
id  hare  the  same  object  in  view 
ly,  the    registration    of   bills    of 

CBBcation  was  valid  at  the  date  of 
id  the  seizure  lawful  at  the  time  it 
le.  The  execution  and  seizure  are 
validated  because  by  a  legal  fic- 
I  goods  were  not  then  the  goods  of 
cation  debtor,  but  of  the  trustee. 
isteOithen,  bcong  entitled  to  the 
omprised  in  the  bill  of  sale,  that 
aIb  is  void  as  against  the  execution 
;  and  if  the  execution  is  avoided, 
»iild  that  give  the  bill  of  sale  holder 
which  he  would  not  have  had  if 
lad  been  no  bankruptcy  1  Con- 
that  the  bill  of  sale  is  unregis- 
Jid  no  apparent  possession  taken 
nil  holder  at  the  time  of  execution, 
b  not  be  within  the  mischief  of  the 
hold  that  a  bill  holder  need  not 
his  bill,  and  although  he  has  no 
against  the  execution  creditor, 
k  prior  act  of  bankruptcy  has  oc- 
rhich  ousts  the  execution  creditor, 
stand  in  a  better  position  than  he 
>tfa0rwise  have  done  % — such  a  de- 
rould  seem  to  give  a  premium  to 
istraticni. 

Imj  M*R. — Whatever  may  be  the 
iken  of  section  8  of  the  Bills  of 
jct^  1878,  the  result  is  singular; 
it  we  have  to  do  is  to  ascertain  its 
ly  and  not  to  trouble  ourselves 
ledsions   on    former  Acts.     Any 

Law  J.  Bep.  Q.B.  193 ;  7  E.  &  B.  564. 
Law  J.  Rep.  Bankr.  38 ;  Law  Rep.  4 
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other  course  would  be  apt  to  lead  us 
astray.  If  an  Act  is  intelligible,  and 
has  only  one  meaning  really,  we  ought  to 
give  it  that  meaning;  and  if,  instead  of 
doing  that,  we  compare  it  with  prior  legis- 
lation on  the  same  subject,  and  say  that  it 
differs  from  it  to  such  and  such  an  extent, 
and  then  turn  to  see  the  decisions  come  to 
upon  the  prior  Acts,  we  may  go  back  to 
one  Act  after  another,  and  so  on  through 
a  series  of  several  Acts,  and  come  to  a 
conclusion  different  from  that  to  which  we 
should  have  naturally  come  upon  the  Act 
in  question. 

Looking  then  at  the  8th  section  of  the 
Act  of  1878  by  itself,  I  think  that  the 
right  way  of  reading  it  is  this.  It  means 
that  an  unregistered  bill  of  sale  is  not  void 
altogether,  but  only  against  certain  per- 
sons and  under  certain  circumstances. 
Against  what  persons  is  it  void  %  First,  it 
is  to  be  deemed  fraudulent  and  void  as 
against  the  trustee  in  bankruptcy  or  liqui- 
dation of  the  grantor  of  the  bill  of  sale, 
but  only  if  "at  or  after  the  time  of 
filing  the  petition  for  bankruptcy  or  liqui- 
dation," and  after  the  seven  days  limited 
for  registration  of  the  bill,  the  chattels 
comprised  in  the  bill  of  sale  are  in  the 
possession  or  apparent  possession  of  the 
person  making  such  bill  of  sale.  Then  as 
against  all  assignees  claiming  under  any 
assignment  for  the  benefit  of  the  creditors 
of  the  grantor  of  the  bill  of  sale ;  and 
then  as  against  all  sherifis'  officers  and 
other  persons  seizing  chattels  comprised 
in  the  bill  of  sale,  in  the  execution 
of  any  process  of  any  Court  authorising 
the  seizure ;  and  then  "  as  against  every 
person  on  whose  behalf  such  process  shall 
have  been  issued." 

What  is  the  meaning  of  being  fraudu- 
lent and  void  as  against  a  person  who  has 
a  security  upon,  or  a  demand  against,  the 
goods  ?  It  must  mean  void  in  respect  of 
the  demands  of  those  persons — that  is,  in 
order  to  give  efiect  to  that  security  or 
that  demand.  If  it  was  to  be  void  to  all 
intents  and  purposes,  the  section  would 
have  said  so.  If  a  deed  is  void  against 
A  and  not  against  B,  A  having  claims 
and  B  having  claims,  it  must  be  avoided 
to  the  extent  of  letting  in  the  claim  of 
B.  That  is  the  obvious  meaning  of  such 
words,  and  it  is  evidently  so  when  you 
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sec  that  the  Inll  of  sjile  is  to  be  void 
against  the  trustee,  and  so  on.  It  re- 
mains good  as  against  the  gnintor,  though 
void  as  against  the  trustee.  The  i-csult 
would  be  tliat  if  an  execution  is  put  in, 
and  there  is  no  bankruptcy  at  all,  the 
execution  creditor  must  l)e  paid  out.  If 
the  bill  of  sale  is  for  1,000/.,  and  the 
execution  put  in  for  100/.,  and  the  sheriff 
sold  and  paid  out  the  execution  creditor, 
and  900/.  remained  in  his  hands,  there  is 
no  i^etison  why  the  debtor  who  gave  the 
bill  of  sale  should  be  able  to  avoid  the 
bill  of  sale.  How  could  hel  It  was 
good  before.  If  the  execution  creditor, 
instead  of  being  piid  out  by  a  sale  of 
part  of  the  goo£  comprised  in  the  bill  of 
sale,  were  paid  out  by  the  bill  of  sale 
holder,  his  bill  of  sale  would  be  good.  It 
ap|)ears  to  me  that  this  is  the  plain  mean- 
ing of  section  8,  and  thei*e  is  no  I'eason  to 
go  back  to  former  Acts  which  arc  diffei^nt 
from  the  pi-eseiit.  In  the  pi-esent,  the  words 
"  all  intents  and  purposes "  are  omit- 
t^,  and  "  deemed  to  be "  substituted  for 
"  shall  be."  But  I  do  not  desire  to  go  to 
a  compaiison  of  the  different  Acts  of 
Parliament. 

If,  then,  the  meaning  of  the  8th  sec- 
tion 1)0  that  which  I  have  given  it,  the 
next  question  is,  what  is  the  effect  of 
getting  rid  of  an  execution  1  if  it  is  got 
rid  of  by  a  sale  or  payment  off,  the  execu- 
tion would  be  got  rid  of,  and  I  think  the 
secmity  of  the  bill  of  sale  would  remain. 
But  what  will  hap^K'n  if  it  be  got  rid 
of,  not  by  payment  off,  but  in  some  other 
way? 

Here  the  gitintor  of  the  bill  of  sale  has 
IxKJome  bankrupt,  and  the  result  of  the 
doctrine  of  the  relation  Inick  of  the  trus- 
tee's title  to  llie  act  of  lmnkrui)tcy  is,  that 
the  goods  which  the  sheriff  seized  are,  in 
law,  to  bo  deemed  to  l)e  the  goods  of  tlie 
trustee  in  Iwnkruptcy  at  the  time  wlu*n 
the  execution  was  levied. 

There  wius  then,  by  virtue  of  tlus  doc- 
trine, no  execution  levied  \\\y)n  the  goods 
of  the  execution  debtor,  but  against  the 
goods  of  the  trustee.  That  is  the  reiisoii 
why  the  execut  ion  is  got  rid  of ;  but  that 
is  not  an  execution  in  the  nieiuiing  of  the 
woixls  of  the  8 til  section.  It  was  so  at 
lirst,  but  it  is  not  now.     This  execution  is 


to  be  treated  for  all  purposes  as  an  execatum 
against  the  goods  of  the  trustee,  andthetnu- 
toe  says  the  execution  is  nothing  as  agunst 
him.  The  sheriff  must  go  out.  By  viztne 
of  the  doctrine  of  relatioii  he  has  aeiied 
the  goods  of  the  wrong  man.  Eveiy 
sheriff  who  issues  an  execution  runs  the 
I'isk  of  an  act  of  bankmptcy  by  the  debtor 
having  occurred,  which  will  destroy  the 
title  to  the  goods.  Applying,  then,  thii 
doctrine,  we  find  that  there  is  hen  no 
execution  against  the  execution  debtor; 
and  therefore  the  execution  creditor  is  not 
entitled  to  any  priority  or  preference,  be- 
cause he  has  now  no  title.  Can  it  makr 
any  difference  whether  the  title  he  onee 
had  is  destroyed  ex  post  fayUo  as  from  a 
time  anterior  to  the  levy,  or  wfaetiier 
he  had  none  at  the  time  when  the  levy 
was  madel  I  think  it  can  make  none. 
Section  8  was  intended  for  the  benefit 
of  the  execution  creditor.  If  the  enoa- 
tion  creditor  has  no  right  to  ezecntum  he 
has  no  claim.  It  is  a  fortunate  resah) 
no  doubt,  for  the  bill  of  sale  holder,  bat 
only  because  this  is  a  bad  execution ;  ind 
the  execution  being  bad,  it  is  swept  out 
of  his  way  as  completely  as  if  there  had 
never  been  any. 

That,  in  my  opinion,  is  the  resnlt  of  the 
section.  It  may  not  be  what  the  Legialatiin 
intended,  but  I  cannot  see  my  way  to  u/ 
other  logical  conclusion.  The  decieioii  of 
the  Kegistmr  must  be  reversed. 

I3AGGALLAY,  L.J. — I  am  of  the  natf 
opinion,  and  on  this  ground — if  there  \t^ 
been  no  execution  creditor  the  holdff<' 
this  bill  of  sale  would  liave  a  right  to  tlv 
goods  comprised  in  such  bill  of  ade  i* 
agjiinst  the  trustee.  But  there  is  in  dii' 
case  an  execution  which,  by  the  doctrii* 
of  the  relation  back  of  the  trustee's  titJey'  | 
void  as  against  the  trustee. 

If  there  were  no  bankruptcy  the  exec*" 
tion  citnlit-or  would  have  prevailed  ageU*^ 
the  holder  of  the  bill  of  sale.  But  tfaa'J 
is  a  Ijankruptcy,  and  that  bis  the  ^flW^ 
displacing  the  execution  ci'editor;  •^ 
therefore  the  original  right  of  the  WD  ^ 
Si  lie  hoMer  must  prevail.  I  do  not  thB^ 
that  this  could  have  been  the  object  of** 
Act,  which  was  to  cause  bills  of  sale  *^ 
be  r(?gistore<l ;  but  the  construction  of  ^ 
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^^gard  to  the  present  cir- 
ihe  case,  seems  to  me  to 
08  to  that  decision. 

. — ^I  think  that  the  oon- 
my  colleagues  on  the  8th 
although  at  first  sight  it 
deal  and  startling.  Per- 
ufistion  is  not  veiy  impor- 
the  parties,  as  the  recent 
ct  has  repealed  this  sec- 

« 

B  to  do  is  to  construe  the 
he  Act  of  1878,  and  also 
le  consequences  upon  the 
ihat  section  of  the  doctrine 
MUsk  of  the  trustee's  title. 
I  language  of  section  8, 
leanl  I. think  the  scope 
that  an  unregistered  bill  of 
med  to  be  void  against  an 
or — ^that  is,  an  executton 
satisfied  in  priority  to  the 
registered  bill  of  sale  who 
XMsession.  ''  Fraudulent 
nst  an  execution  creditor  ** 
oid  to  all  intents  and  pur- 
fiur  as  is  necessary  to  satisfy 
execution  creditor.  The 
ion  8  diflfers  from  the  lan- 
e  corresponding  section  of 
4.  The  alteration  points 
ifference  between  the  two 
ying  regard  to  this  differ- 
lieved  from  the  difficulty 
Eiehards  v.  James  (2), 
much  pressed  on  us. 
w  of  bankruptcy,'  by  force 
of  relation  back,  the  exe- 
against  the  goods  of  the 
bUl,  which  are  no  longer 
w  vested  in  his  trustee. 
I  sone  for  all  purposes.  It 
lut  of  that  doctrine  that 
le  unsegistered  bill  of  sale 
I  benefit  from  the  bank- 
prantor.  But  when  once 
3  gone,  the  question  then 
rtween  the  holder  of  the 
(tee  of  the  bankrupt ;  and 
book  possession  before  the 
kruptcy  petition^  section  8 
is  lights.  No  other  result 
h  the  construction  of  sec- 
doctrine  of  relation  back, 
OHAsa 


and  I  am  therefore  of  opinion  that  the 
appellant  is  entitled  to  the  goods. 

'Appeal  ctUauoed,  unth  coit$. 

Solicitors— R.  J.  Jackson,  for  appellant ; 
H.  T.  Tiddeman,  for  respondent. 


Pry,  J. 

1883.  ^  _ 

Feb.  26,  27.     ^     boswbll  v.  coaks. 

March  5,  6,  12. 

Trustee  —  Solicitor  and  Client — Ad- 
ministration — Sale. 

C.  toas  the  solicitor  of  an  executor ^  the  de- 
fendant in  a  creditor's  administration  ac- 
tion. A  life  interest,  part  o/the  estcUe,  was 
put  up  for  saUy  and  C.  obtained  leave  to  hid. 
The  interest  was  sdld,  after  an  abortive  atuy- 
tion,  to  C.  by  private  contract : — Held,  that 
the  sale  coul4  f^t  be  set  aside  by  reason  of 
non-disclosure  by  C.  ofdrcumstanfuses  affect- 
ing  the  value  of  the  Ufe  inffsrest. 

The  trustee  of  an  estate  in  bankruptcy 
had  a  large  claim  against  an  insoheni 
estate.  Before  the  claim  v^as  (admitted  he 
joined  in  the  purchase  of  assets  of  the  latter 
estate: — Held,  that  the  sale  could  not  be 
set  aside. 

In  July,  1870,  Sir  Robert  Harvey, 
member  of  the  firm  of  Hudson  &  Harvey, 
bankers,  of  Nbrwich,  committed  suicide. 
He  died  insolvent,  and  his  estate  was  ad- 
ministered under  an  order  of  the  Court  of 
Chancery  made  in  two  creditors'  suits  of 
Lacey  v.  Hill  and  Zeney  v.  Hill.  Coaks, 
a  defendant  to  this  action,  was  solicitor  to 
the  defendant  in  those  actions,  and  also, 
under  an  agreement  with  Messrs.  Link- 
later,  the  plaintiff'  solicitors,  shared,  on 
agency  terms,  in  the  costs  of  the  plaintiffs. 

The  separate  estate  of  Messrs.  Kerrison, 
the  other  two  partners  in  the  banking 
firm,  was  administered  in  bankruptcy. 
The  trustee  of  that  estate  was  Bailey,  one 
of  the  defendants  to  this  action;  and  one 
of  the  committee  of  inspection  was  Wat- 
son, another  of  the  defendants  to  ttds 
action.     A  claim  was  made  on  behalf  of 
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the  Kenisons'  estate  agiiinst  Sir  Robert 
Harvey's  estate  tor  600,000/.,  which  was 
disputed,  but  was  ultimately  admitted  by 
the  Court  to  pi-oof  in  the  year  1874. 

Part  of  the  assets  of  the  estate  of  Sir 
R()1)ei*t  Harvey  consisted  of  an  interest 
dining  the  life  of  his  brother  Edward 
Kerrison  Harvey.  That  life  intei'est  wa.s 
put  up  for  sale  by  auction.  The  defendant 
Coaks  obtaineil  leave  from  the  Judge  to 
bid,  notwithstanding  his  ]>osition  as  soli- 
citor. The  auction  took  place  on  the  2nd 
of  July,  1872.  Tlie  pi-oj)erty  wivs  not  sold. 
Cojiks  and  Eunyon,  another  defendant, 
immediately  applied  to  the  Court  in 
chambei-s  to  puix;hase  the  life  interest  by 
pnvato  conti*act,  and  it  was  sold  to  them 
undei"  an  order  of  Lord  Romilly,  the 
Master  of  the  Rolls,  in  whoso  Court  the 
estate  was  being  administered.  Coaks  and 
Bunyon  bought  on  behalf  of  themselves 
and  four  other  persons,  namely,  Bailey 
and  Watson,  one  Coakos,  a  doctor,  and  the 
cestui  que  vie. 

This  was  an  action  to  set  aside  the  sale 
of  the  life  interest.  One  ground  on  which 
the  right  to  set  aside  the  sale  was  claimcil 
was  that  Coaks  has  not  disclosed  during 
the  negotiations  for  the  sale  circumstances 
within  his  knowledge  as  to  the  insurability 
of  the  life  of  the  cestui  que  tvV,  which 
affected  the  value  of  the  life  interest.  An- 
other ground  on  which  the  plaintiffs  based 
their  claim  was  that  Bailey  and  Watson, 
having  a  duty  to  the  Kerrisons*  estate, 
had  also  a  duty  to  see  that  Sir  Robert 
Harvey's  estate  was  pi-operly  realised. 

Sir  Hnrdinyc  Giffardy  Q.C.,  Charha 
RuMBtUy  Q»C,f  Cooksmiy  Q,C»y  Crosdei/y 
Q,C.y  11,  M,  Giffard,  Q,C.,  and  Lang- 
irorthjy  for  the  plaintiffs. — Though  a  so- 
licitor is  not  precluded  fi'om  buying  from 
his  client,  he  can  only  hold  a  purchase 
fi'om  his  client  if  he  hits  obtiiined  the 
sanction  of  a  Court  administering  the 
j)ix>i>ert.y,  and  previously  made  a  full 
disclosure  of  all  fact-s  within  his  know- 
ledge affecting  the  value  of  the  property. 
The  giving  leave  to  bid  wiis  for  tho 
benefit  of  the  estate,  to  increase  the 
com^jetitiou,  and  did  not  put  the  soli- 
citor entirely  in  the  position  of  a  stranger. 
Ho  would  have  had  no  right  to  buy  off  a 
competitor,  and  it  was  still  his  duty  to 


bring  out  all  circnmstaiioeB  likely  to  in- 
crease tho  purchase-money  any  one  eln 
would  give.  If  the  leave  to  Ud  did,  for 
the  pui-poee  of  the  auddon,  put  him  in  the 
position  of  a  stranger,  the  eflbct  of  the 
leave  wajs  confined  to  the  auction,  and  vas 
exhausted  by  the  auction.  When  a  lolir 
citor  ceases  to  act  for  hia  client  the  fida- 
ciaiy  rclationship  still  clings  to  him— 
Gibsan  v.  Jei/'es  (1),  Fiaani  v.  The  Ai- 
tomey-General/ar  Gibraliar  (2),  SanetyY, 
King  (3),  Edwards  v.  Meyriek  (4^,  Kerr 
on  Frauds  (5),  HiU  on  Trtists  (6),  Sx parte 
Bennett  (7),  TJie  Aberdeen  Com/pan^  y. 
Blackie  (8),  Hamilton  v.  WrigU  (9),  Pwis^ 
v.  Quilter  (10),  Eijre  v.  JIPDonndl  (11), 
Gibbs  V.  Daniel  (12),  Carter  v.  PJmer 
(13),  Taie  v.  WiUiamsoii  (U)  93id  SolmM 
V.  Loi/nes  (15). 

[Fry,  J.,  raised  the  question,  oo  <h9 
authority  of  Flower  v.  JAoi^  (16),  whether 
an  'action  would  ever  lie  to  set  aade  u 
order  of  the  Court.] 

That  was  a  decision  between  airmm 
litigants ;  a  sale  made  by  the  direction  d 
the  Couiii  is  not  like  a  judgment  betwea 
two  adverse  litigants,  and  this  action  wiD 
lie — Brook  v.  Mostyn  (17^. 

Davey,  Q,C.  {Cozen^Hardy^  Q'C,  with 
liim),  for  the  defendant  Coaiks,  aaid  ^— A 
trustee  or  solicitor  could    properly  haf 
from  his  cestui  que  trust,  or  dient^  if  be 
had   previously  divested  himself  of  Wfl 
fiduciaiy  i>osition,  and  put  himself  at  anas 
length,  when  he  was  in  the  same  positio«* 
as  if  he  had  been  a  stranger  £it>m 

(1)  6  Ves.  266. 

(2)  Law  Bep.  6  P.O.  616. 
(H)  5  H.L.  Cas.  627 ;  25  Law  J.  Bep. 

482. 

(4)  2  Hare,  60;  12  Law  J.  Rep.  Cbaaxc4»  — 

(5)  p.  113. 

(6)  p.  554. 

(7)  10  Ves.  380. 

(8)  1  Mactj.  46L 
(to  1  Bell,  534. 

(10)  4  Drew.  184 :   2  De  Gex  k  J,  327;      - 
Law  J.  Rep.  Clianc.  180,  374. 

(11)  16  Jr.  Chanc.  634. 

(12)  4  (Jiff.  1. 

(13)  1  Vt,  Sc  W.  772. 

(14)  Law  Rep  2  Ch.  D.  55.  ^ 

(15)  4  De  Gex,  M.  &  G.  270 ;  23  Law  J.  Bef 
Chanc.  529. 

(16)  Law'Rep.  10  Ch.  D.  327. 

(17)  2  De  Gex,  J.  &  8.  373  ;  34  Law  J.  Eep 
Chanc.  65. 
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le  way  of  diyesting  himself  of  his 
wius  to  get  an  order  of  the  Court 
oiniBtration  action.    In  this  case, 
ter  he  had  got  leave  to  bid,  was 
lengthy  and  was  at  liberty  to 
any  information  he  acquired  for 
parpoee  in    treating   with  the 
it  -  as  any  buyer  may  in  treating 
adividual  seUing.    If  the  opposite 
e  correct,  the  Court  could  not, 
Ij  with  the  principles  on  which 
kve  given  the  leave  or  begun  the 
m    fl£fter    the    auction,    for    it 
ra  been  putting  Coaks  in  a  false 
in  which  his  interest  and  his  duty 
kve  been  conflicting-i-6^t^on  v. 
CokB  v.  Trecothtck  (18),  Camp- 
liker  (19),  Cane  v.  Lord  Allen 
Ex  parte  Bennett  (7). 
,  stopped  the  defendants'  counsel. 
UeUar-General  (Sir  Farrer  Her- 
C7.),  and  Northmore    Lawrence, 
m. 

omey-Oeneral  (Sir  Henry  James, 
I  Phipion  BecUe,  for  Edward  K. 

Q.Cf  and  Buckley,  for  Bailey. 
Ma^^ews,  Q.C,  and  Chadtoyck 
r  Watson. 

ff  Q>C,f  and  Stirling,  for  Cadge. 
iker,  Q.C.,  and  Knipe,  for  Hills. 
me^  Q.C.,  and  Phipaon  Beale, 


(after  stating  facts  and  observ- 
ertain  allegations  of  fraudulent 
ntation  in  the  pleadings  had 
abatantiated),  said, — In  fact,  the 
ot  been  opened  upon  that  charge, 
i  different  suggestion  in  equity ; 

been  said  that  though  leave  to 
;iveny'Mr.  Coaks  stiU  remained 
aiy  position  towards  the  estate ; 
feet  of  leave  to  bid  was  not  to 
VBon  in  a  fiduciary  position  at 
ommonly  called  "  arms'  length," 

an  end  to  that  fiduciary  posi- 
t  had  only  varied  the  right  of 
'  que  trust  to  this  extent — that 
efore  the  leave  to  bid,  he  could 
action  set  aside  the  transaction, 
»ve  to  bid  he  was  no  longer  at 

(18)  9  Ves.  234. 

(19)  5  Ves.  678. 
(90)  2  Dow,  289. 
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liberty  to  set  that  aside  at  his  mere  elec- 
tiouy  but  he  was  bound  to  prove  there  was 
some  non-disclosure  of  a  material    fact 
which  he  was  stDl  obliged  to  disclose.    In 
other  words,  it  was  said  that  Mr.  Coaks, 
having  obtained  this  leave  to  bid,  was 
under  his  original  obligation  to  disclose 
everything  which  it  was  material  to  the 
vendor  to  know,  and  if  that  disclosure 
was  not  made  the  sale  could  be  set  atdde ; 
and  that  the  effect  of  the  leave  to  bid  was 
limited  to  this  particular  contingency.    In 
my  judgment  nothing  can  be  more    in- 
convenient than  such  a  rule,  or  more  at 
variance  with  general  principles.       The 
Court  strives  anxiously  not  to  place   a 
person  in  such  a  position  as  that  his  in- 
terest   should    point    one    way  and   his 
duty  another.     This  was  the  very  reason 
why  persons  should  not  be  put  in  a  posi- 
tion in  which  their  interest  was  adverse 
to  their  duty.     It  was  said  here  that  Mr. 
Coaks,  notwithstanding  his  liberty  to  bid, 
was  bound  to  disclose  everything  which  it 
would  be  material  to  the  vendor  to  know. 
What  would  be  the  result  of  such  a  rule  1 
Xt    would    amount  to    this.     That    Mr. 
Coaks  having  bid,  as  he  subsequently  did, 
40,000Z.,  would  be  bound  to  disclose  his 
own  willingness,  if  such  were  the  case,  to 
give  41,000^.  or  42,000^.;  he  would  be 
bound  to  admit  that  if  pressed  a  little 
harder  more  money  would  be  forthcoming. 
Now,  it  seems  obvious    that  no  trans- 
action or  bargain  or  sale  could  be  regularly 
conducted  under  such  circumstances.     If 
that  were  the  meaning  of  the  leave  to 
bid  I  am  bound  to  say  that  I  am    of 
opinion  that  no  leave  to  bid  ought  ever  to 
have  been  given.     Is  there  any  authority 
for  the  proposition  which  has  \}een  urged 
on  behalf  of  the  plaintiff  f    It  has  been 
admitted  that  there  is  none    whatever. 
Is   there    any   authority    for    the    view 
which  I  have  already  expressed  my  ad- 
hesion to,  and  which  would  have  been 
urged  upon  me  by  the  defendants  if  I 
had  heard  them  further  ?    Yes,  certainly ; 
an  authority  which  looked  in  favour  of 
this  view  for  which  the  defendants  con- 
tended, and  to  which  Mr.  Davey  referred 
me,  was  Campbell  v.  Walker  (19).   There 
the  Judge  was  dealing  with  a  difficulty  in 
which  the  trustee  was  placed  if  he  was 
willing  to  give  more  for  aa  estate  than 
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any  other  person.  He  said,  "the  only 
thing  a  trustee  can  do  to  protect  his  pur- 
chase is,  if  he  sees  that  it  is  absolutely 
necessary  the  estate  should  be  sold,  and 
he  is  ready  to  give  more  than  any  one 
else,  that  a  bill  should  be  filed,  and  he 
should  apply  to  this  Court  by  motion  to 
let  him  be  the  purchaser.  That  is  the 
only  way  he  can  protect  himself;  and 
there  are  cases  in  which  the  Court  would 
permit  it,  as,  if  only  500Z.  was  offered  and 
the  trustee  will  give  1,000/.,  the  conse- 
quence would  be  the  Court  would  do  tliat 
which  this  nilc  is  calculated  to  procure. 
The  Court  would  divest  him  of  the 
character  of  trustee,  and  prevent  all  the 
consequences  of  his  acting  both  for  himself 
and  for  the  cestuis  que  trust ;  for  the  reason 
of  the  rule  is,  that  no  oian  shall  sell  to 
himself,  a  case  in  which  it  is  impossible 
for  the  Oourt  to  know  that  he  did  not  do 
all  he  ought  to  have  done."  This 
passage  is  not  i)erhaps  so  clear  as  it 
might  be.  It  appears  to  me  that  Lord 
Alvanley  considei'ed  that  giving  leave  to 
bid  prevented  all  the  consequences  of  his 
acting  both  for  himself  and  the  cestuia  qtie 
truat.  In  other  words,  he  placed  himself 
at  arms'  length  with  the  ceatuts  que  trtut, 
which  it  would  otherwise  have  been  his 
duty  to  attend  to.  What  applies  to  the 
trustee  of  a  cestui  q^te  trust  appears  to 
me  to  be  the  I'Ciilly  crucial  question  in  this 
case ;  because  although  it  was  faintly  sug- 
gested that  independently  of  the  fiduciary 
relation  there  was  enough  to  set  aside  the 
'  contract  of  sale,  the  stress  of  the  argument 
was  laid  upon  the  continued  fiduciary  re- 
lationship, notwithstanding  the  leave  to 
bid. 

[His  Lordship  continued  his  exami- 
nation of  the  circumstances,  and  said  he 
thought  it  impossible  to  come  to  the  con- 
clusion that  the  order  of  the  26th  of  July, 
1872,  was  obtained  by  fraud,  and  con- 
tinued :] 

There  is  one  remaining  question  to  be 
adverted  to.  It  was  said  that,  whatever 
might  have  been  the  right  of  the  other 
defendants  to  purchase,  Messrs  Bailey  and 
Watson  were  disqualified  by  having  duties 
relating  to  the  joint  estate,  and  that  this 
estate  had  a  claim  against  Sir  Robert 
Harvey's  estate.  It  was  said  that  in  their 
character  as  trustee  and  member  of  the 


committee  of  inspection  of  Kamnui 
estate  they  were  bound  to  desire  tfatt  Sir 
Robert  Harvey's  estate  should  be  m  kige 
as  possible ;  whereas  in  their  cfaanute  u 
purchasers  they  would  desire  to  giTe  n 
little  as  possible  for  this  property.  But 
it  is  to  1)0  observed  that  as  trustee  and 
member  of  the  oommittee  of  Kernmii^ 
estate  they  had  neither  knowledge'  nor 
duty  with  regard  to  Sir  Robert  Hsrvty'i 
estate.  They  had  no  means  fiom  their 
position  in  Kerrisons'  estate  of  knoving 
anything  about  the  life  estate  whidi  wm 
part  of  the  property  of  Sir  Robert  Harfej, 
and  they  had  no  duty.  They  were  not 
ti*ustees ;  tl^iey  had  no  right  to  interrene  in 
the  sale ;  and,  lastly,  I  must  observe  thit 
at  this  time  they  had  no  ascertained  in- 
temst  in  Sir  Robert  Harvey's  estate,  b^ 
cause  it  was  not  until  the  year  1876  the 
claim  of  Kenisons'  estate  against  Sir 
Robert  Harvey's  estate  was  admitted  I7 
the  Maj^ter  of  the  Rolls.  There  is  no 
reason  or  authority  to  justify  me  in  a^"- 
ing  that  they  were  in  a  fiduciary  poiilaon. 
The  result  is  that,  in  my  opinion,  the 
phiintif^'  case  fails,  and  I  must  dimiM 
the  action  with  costs. 


Solicitora— Whites,   Kcnard  &  Co.,  agents  for 
EiiuTsnn,  Norwich,  for  plaintiflt^ ;  Johnion  ^ 
Ma.stcr,    for    defendant    Coaks;    Smythe  9C 
HrctU'l,  for   defendant    Bunyon;    Nake 
HusL'ltine,  agents  for  Field,   Son  k  PuDe^* 
Norwicli,  for  defendant  K.  K.  Harvey  and  fi^- 
tho  Norwich  Union;  S.  W.  Johnson  Ic  ~ 
for  defendant  Watson;    Hudson, 
k  Co.,  agents  for  Bailey,  Gross  &  _ 

Norwich,  for    defendant   Bailey;   Aldridg"^^ 
Tliorn  iSc  Morris,  agents  forCopeman&i 
Loddon,  Norfolk,  for  defendant  Cadge; 
Sturt,  aprent  for  J.  B.  Coak^  k,  Co., 
for  defendant  Hill. 
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tign  ChofrUy — Scheme. 

sr9  an  appUecUion  to  the  Scotch  Court 
b  a  AarUahle  scheme  was  neceasarj/, 
«  the  trutteCf  an  exectUor,  declined  td 
e  Couri  directed  the  application  to  be 
6y  the  Attomey-GenercU. 

uJd  Fraser,  the  testator  in  this  ac- 
fas  domiciled  in  England.  His  will, 
giTing  two  annuities  and  making 
UB  ohuitable  bequests,  contained  the 
ing  dause  :  "  and  I  hereby  nominate 
jpcrint  the  treasurer  and  trustees  of 
ooald  Fraser  bequest  to  the  blind  in 
oen  to  be  my  residuary  legatee  in 
for  ihe  benefit  of  that  bequest/' 
■ome  farther  bequestSy  and  a  direction 
tmsteeB  as  to  investment,  the  will 
ded :  **  and  X  leave  to  my  executors, 
ro  or  more  trustees,  to  be  appointed 
an,  in  trust  to  be  invested  for  the 
b  of  the  blind  in  Inverness-shire  in 
Danner  as  they  shall  deem  best^" 
I  action  was  brought  by  an  annuitant 
t  the  testator's  widow  his  executrix, 
md  Denton,  his  executor ;  the  former 
Dce  died*  Lord  Denton  did  not  de- 
>  act  on  the  trusts  of  the  Donald 
'  l)eqiieBt  for  the  blind  in  Inverness- 
and  on  farther  consideration  an  oMer 
xmoonoed  providing,  amongst  other 
y  for  an  application  to  the  Court  of 
a  in  Edinburgh  for  a  scheme  for 
haiitj.  The  minutes  given  out  by 
pstrar  provided : "  and  the  defendant, 
IB  Lord  Denton,  not  desiiing  to  act 
TUbtee  of  the  testator's  residuary  es- 
r  the  benefit  of  the  blind  in  Inver- 
dreor  the  appointment  of  any  trustees 
itee  for  that  purpose :  it  is  ordered 
he  said  defendant  be  at  liberty  to 
such  application  to  the  Court  of 
1  in  Edinburgh  with  reference  to 
plication  of  the  testator's  residuary 
for  the  benefit  of  the  blind  in  In- 
s-shire, and  the  settlement  of  a  scheme 
it  purpose,  or  otherwise,  as  the  Judge 
mbers  may  direct." 
proposed  order  was  objected  to  by  the 
(ney-Qeneral,  on  the  ground  that  he 
lie  proper  p^son  to  make  the  appli- 


cation to  the  Scotch  Court  for  a  scheme, 
and  the  matter  had  been  put  in  the  paper 
to  settle  the  minutes  on  that  point. 

Cosnens-Hardy,  Q-C.y  and  E.  Fordy  for 
Lord  Denton,  submitted  that  the  order  as 
framed  by  the  Registrar  was  correct.  Lord 
Denton,  as  the  person  nominated  as  trus- 
tee by  the  testator,  was  the  proper  person 
to  act,  and  the  Attorney-General  had  no 
official  position  in  Scotland.  They  referred 
to  Tudor  on  CharitaUe  Trusts  (1),  Forbes 
V.  Forbes  (2)  and  The  Attomey-Oeneral  v. 
Sturge{^.   . 

Stirling^  for  the  Attomey-Ceneral. — 
Lord  Denton  had  abdicated  his  position  as 
trustee ;  he  had  no  duty  to  prosecute  the 
matter  in  Scotland ;  there  was  merely  liberty 
given  to  him  by  the  proposed  order.  It 
was  more  convenient  that  the  Attorney- 
General — the  public  officer — whose  duty  it 
was  to  see  that  the  funds  were  properly 
applied,  should  have  the  conduct  of  the 
proceedings  in  Scotland;  expense  would 
be  saved,  for  the  Attorney-General  must 
attend  the  proceedings  in  chambers  in  this 
country  in  any  event,  and  from  his  position 
as  member  of  the  Grovemment  he  had  faci- 
lities in  communicating  with  the  Scotch 
law  officer. 

Cozens-Hardyy  Q.C.y  in  reply,  said  the 
defendant  was  willing  to  have  an  order  for 
him  to  apply  to  the  Courts  in  Scotland, 
instead  of  having  merely  liberty. 

Fry,  J. — The  question  I  have  to  deter- 
mine now  is  simply  one  of  convenience — 
namely,  who  is  to  be  at  liberty  to  apply  to 
the  Court  of  Session  in  Scotland  1  Now, 
in  favour  of  the  defendant  it  has  been 
urged  that  he  is  the  person  named  by  the 
testator;  but  then  I  mi^t  bear  in  mind 
that  he  has  not  thought  fit  to  assume  the 
duty  which  the  testator  intended  him  to 
assume.  Then,  if  I  allow  the  person 
named  by  the  testator  simply  to  be  at 
liberty,  which  is  the  form  of  the  minutes 
already' prepared,  to  make  this  application, 
there  is  no  constant  he  .wiU  exerdse  the 
liberty.     He  is  not  a  public  officer  having 

(1)  p.  269. 

(2)  18  Bear.  662 ;  23  Law  J.  Rep.  Chanc. 
422. 

(3)  19.  Beav.  697 ;  23  Law  J.  Bep.  Chanc. 
496. 
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a  duty  to  perform,  and,  in  the  event  of  his 
death,  there  is  no  one  to  carry  on  the 
application  in  Scotland ;  whereas,  if  I 
appoint  the  Attorney-General,  there  is  a 
public  officer  who  has  a  continuity  of 
existence,  and  he  has  a  duty  to  perform  to 
the  public. 

I  think,  therefore,  it  is  more  convenient 
to  appoint  the  Attomey-Genoriil  to  make 
the  application.  Fui*ther  than  that  there 
is  this  convenience :  that,  inasmuch  as 
application  must  bo  made  in  chambers  here 
with  regard  to  the  application  in  Scotland, 
if  the  defendant  has  the  conduct  of  the 
proceedings  the  Attomey-Ooneral  must 
attend  in  these  chambers — consequently 
there  would  be  an  increase  of  costs  in  the 
proceedings  In  chambers.  I  shall,  thei'e- 
foi-o,  direct  that  the  Attorney-General  be 
appointed. 


Solicitors — Drake,  Ron  k,  Parton,  for  Lord  Den- 
ton ;  Hare  5c  Co.,  agents  for  the  Solicitor  to 
tlie  Treasury. 


Fry,  J. 

188 
Dec 


82.    \ 
.  19.  J 


GREEN  r.  FOSTER. 


Morfyage  —  Foredosrire  —  TUh-deeds — 
Duclniiiier — CosU. 

The  plaintiff  in  a  forechsnre  action  w 
not  entitled  to  the.  ddiveri/  up  o/  documents 
relating  to  the  cfjuiti/  of  redemption. 

A  ]mi»iie  mortgagee  disclaiming  is  en- 
iitkd  to  all' costs  inmrred  suhsequentlf/  to 
offer  to  dischiim. 

Tliis  was  an  action  to  foreclose  a  mort- 
gage in  fee  made  by  John  Warth  the 
younger.  John  Warth  the  younger,  by 
deed  dated  Decomlxjr,  1875,  conveyed  the 
equity  of  redemption  to  John  Warth  the 
older.  In  January,  1878,  John  Warth 
the  elder  deposited  his  conveyance  with  a 
memorandum  of  chai'ge  with  the  defend<ants 
to  this  action  by  way  of  security.  In 
January,  1880,  John  Warth  the  elder  was 
adjudioited  bankrupt.  In  August,  1881, 
the  trustees  of  his  estate  in  Ixinkniptcy 
executed  a  deed  disclaiming  all  interest  in 


the  property  the  subject  of  this  action.  Id 
November,  1881,  the  writ  in  this  action' 
was  issued.  On  the  2nd  of  Febmarji  1882, 
before  apj)earance  by  the  defendants,  their 
solicitor  wrote  to  the  plaintiff's  solidton 
offering  to  have  the  action  dismiflsed  with- 
out costs,  and  to  hand  over  a  rdJeaaeof  the 
property  by  the  defendants  on  paymeat  of 
charges  for  tlie  same. 

The  plaintiff,  however,  required  the  de- 
fendant's to  deliver  up  the  oonveyanoe  of 
the  equity  of  redemption  and  memorandnm 
of  deposit,  and  continued  the  action.  At 
the  tiial  two  questions  were  aigoed :  one 
of  conduct,  whether  the  defendants  wen 
entitled  to  costs  subsequent  to  their  ofier 
to  disclaim ;  the  other;  whether  they  eoold 
keep  the  documents  affecting  the  equity  of 
redemption. 

Cookson,  Q.C.,  and  Elgood,  for  the  phiD- 
tiff.— The  plaintiff  is  entitled  to  all  deedi 
purporting  to  affect  the  subject tif  his  mort- 
gage. The  defendants  disclaiming  can  hafe 
n  o  r igh  t  to  these.  Their  existence  in  other 
hands  than  those  of  the  plaintiff  would  be 
a  blot-  on  his  title,  which  he  has  a  right  to 
have  removed — Frcuer  v.  Janet  H),  HwU 
V.  Flmes  (2),  Heath  v.  Crealock  (3),  Holmei 
V.  Tximer  (4)  and  Coots  on  Morigagti  (5). 

The  disclaimer  of  the  defendants  was  not 
sufKcieut.  The  plaintiff  was  therefiire  en- 
titled to  go  on  and  have  his  costs— 'ToM 
V.  kemshead  (6),  Gowring  v.  Motthentf 
(7)  ami  Clarke,  v.  Tollman  (8). 

//.  Fellows,  for  the  defendants.— The 
documents  dealing  with  the  equity  of  re- 
demption are  no  part  of  the  plaintifTi  titl^ 
and  he  can  have  no  right  to  them.  On  the 
contrary,  they  are  valuable  to  the  subes- 
quent  incumbrancer  as  evidence  of  the  debt 
to  him,  and  may  contain  covenanti  on 
which  he  can  sue,  and  may  comprise  olthff 
documents.  It  is  a  question  of  prindplo 
whether  the  plaintiff  is  entitled  to  eoA 
order,  and  is  not  to  be  tried  by  the  pi^ 

(1)  5  Hare,  475;  17  Law  J.  Rep.  Chtnc.  353- 

(2)  2  Do  Gex,  K.  &  J.  678 ;  30  Law  J.  BeJ^- 
Chanc.  11,  255. 

(3)  U  Law  J.  Rep.  Chanc.  157:  Law  Rep.  1 
Chanc.  22. 

(4)  7  Hare,  .169 w. 

(5)  4th  e<l.  p.  1022. 

(6)  4  Kay  ic  J.  93. 

(7)  11  W.R.  851. 

(8)  42  l^w  J.  Rep.  Ghana  23. 


Vol.  62.] 

Orcef^y,  Fatter, 

ticular  circcimstances.  In  some  cases  such 
ma  order  would  work  great  injustice.  The 
£Msi  that  there  is  no  precedent  for  such  an 
order  shews  that  the  settled  practice  is 
against  it. 

The  defendants  are  entitled  to  their  costs 
after  their  offer  to  disclaim — Ford  v.  Lord 
CketUrJield  (9),  Davis  y.  WliUniore  (10), 
Dojf  V.  Oudgen  (11)  and  Furber  v.  Furber 
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^ooksofiy  Q.C.J  in  r^ly. 


FBTy  J. — The  general  rule  in  respect  of 
the  costs  of  persons  who  are  properly  made 
defendants  and  disclaim  is  that  they  are 
difliniflBed  without  costs  up  to  the  time  of 
an  o£fer  heing  made  to  disclaim,  but  they 
aie  entitled  to  costs  incurred  after  a  proper 
ditelaimer  or  offer  to  disclaim  has  been 
made.     In*  the  present  case,  such  offer  was 
made  on  the  2nd  of  February.     In  my 
Tiew  the  plaintiff  is  entitled  to  pay  no  costs 
down  to  that  day ;  but  is  liable  to  pay  costs 
of  tbese  defendaiits  subsequently  incurred. 
Those  obsOTvations  arise  in  a  matter 
imther  of  form.    But  thon  arises  this  ques- 
tion <^  substance,  which  is  admitted  by 
both  sides  to  have  prevented  a  settlement. 
The  plaintiff  asks  for  the  delivery  up  of  all 
deeds  relating  to  the  equity  of  redemption. 
He  flays  that  he  is  entitled  to  such  delivery 
up  aa  an  incident  to  his  right  to  foreclosure. 
And  no  doubt  there  is  an  argument  on  the 
gnxind  of  convenience  in  support  of  his 
contention.  He  may  say  that  the  possession 
of  the  deeds  shews  that  he  has  foreclosui*e 
flgpunst  all  the  proper  persons.    But,  on  the 
^koat  hand,  it  is  obvious  that  the  documents 
viay  be  of  value  to  the  persons  foreclosed 
18  evidence  of  the  debt,  and  containing 
cofeaants  still  capable  of  being  enforced, 
and  omy  also  include  other  property.  There 
iPB  therefore  arguments  on  the  ground  of 
eonTianience  on  both  sides.     But  there  is, 
bi  J&jr  judgment,  a  well-established  practice 
the  subject.     In  the  forms  of  decree  for 
rare  given  in  Seton,  there  is  not 
Amn  providing  for  delivery  up  of  such 
lents.     There  is  no  such  form  in  any 
it  so  fieur  as  I  can  learn.     None  ever 


$.^)  1«  Beav.  616 ;  22  Law  J.  Rep.  Chanc.  630. 
v*0)  28  Bcav.  617 ; 
•  S*^)  45  Law  J.  Rep.  Chanc.  263 ;  Law  Rep. 
^^*^  D.  200. 
Vl^)  30  Beav.  623. 


seems  to  have  been  seen  by  counsel  in 
Court,  or  by  the  Registrar.  The  demand 
now  made  is  therefore,  I  think,  at  variance 
with  the  well  established  and  long  settled 
practice.  Of  course,  these  observations 
have  nothing  to  do  with  that  class  of  cases 
where  deeds  purporting  to  affect  the  earlier 
title  have  got  into  the  hands  of  a  defendant 
a  puisne  mortgagee,  and  in  which  the 
plaintiff  can  say .  the  deeds  are  a  blot  on 
his  title,  or  can  say  that  on  some  legal  or 
equitable  grounds  they  ought  to  be  delivered 
up.  All  that  I  am  decicUng  is  that,  on  an 
order  for  foreclosure,  the  plaintiff  has  no 
right  to  the  delivery  up  of  deeds  merely 
dealing  with  the  equity  of  redemption* 


Solicitors — W.   Elgood;  Field,   Roscoe  &  Co., 
agents  for  Fosters  ic  Lawrence,  Cambridge. 


,    J.l 
83.     \ 
.  13.J 


Fry,  J. 

1883 
Jan 


JOT  V.   HAOLEY. 


Practice — Order  XXXI,  rule  21 — Dis- 
covery— A  ttachinent — Service. 

Leave  to  issue  a  ttrrU  of  attachment  for 
non-complia/nce  with  an  order  for  produc- 
tion of  docuinentsfor  inspection  vkls  given 
on  motion  wJiere  the  order  and  notice  of 
motion  had  been  served  only  on  the  solicitor 
of  the  person  to  he  attached. 

This  was  an  action  by  the  purchaser  for 
specific  performance  of  a  contract  for  the 
sale  of  leaseholds,  in  which  the  plaintiff 
had  obtained  judgment.  The  plaintiff  had 
obtained  an  order  in  chambers  that  the 
defendant  should,  within  four  days  after 
service,  produce  at  the  office  of  the  defen- 
dant's solicitor  an  abstract,  and  at  the 
same  time  produce  on  oath,  for  inspection, 
aU  deeds  and  writings  in  his  possession 
or  power  relating  to  the  property.  On 
the  13th  of  December,  1882,  a  copy  of 
that  order  was  served  on  the  defendant's 
solicitors.  The  order  was  not  complied 
with  ;  and  on  the  21st  of  December,  1882, 
notice  of  motion  by  the  plaintiff  for  leave 
to  issue  a  writ  of  attachment  against  the 
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(lofendant  for  breach   of  the  order   was 
served  on  the  defendant's  solicitor. 

Cozens- Ilnrdyy  Q.C,,  and  Chadwyck 
Ilealey^  moved  in  accordance  with  the 
notice.  They  said  it  was  settled  by 
Brovmiiig  v.  Sahin  (1)  that  the  notice  of 
motion  need  only  be  given  to  the  parties' 
solicitor  ;  and  Order  XXXI.  rule  21,  ex- 
pressly provided  that  the  order  for  pro- 
duction on  -which  the  writ  asked  for  was 
founded  need  only  be  served  on  the  soli- 
citor. They  therefore  asked  for  leave  to 
issue  the  writ,  notwithstanding  that  the 
client  had  not  been  personally  served. 

Fry,  J.,  gave  leave. 


Solicitors  — Stcadman  Ac  Co.,  for  plaiutifl ;  Bel- 
lamy, Strong  &i  Hakcr,  for  defendant. 


Fry,  J.  1  In  re  the  carriage  co-opera- 
1883.    >     TivE     SUPPLY    association; 
Feb.  12.  J      ex  parte  ChYXESCiL, 

Companies  Act,  1862  (25  d;  26  Vict, 
c.  89),  s.  163 — Distress, 

Where  n  company  had  taken  possession 
nnder  an  agreement  for  a  sublease,  the 
su]>ertor  laiullord  wa^  allowed,  after  the 
cotnme7icem£nt  of  a  wlndi/ng-up,  to  distrain 
071  goods  of  the  company,  tliough  he  liad 
taken  from  tliem  a  promissory  twte  for  the 
rent  dxie  to  him. 

Messrs.  Catt  tk  Boyfiold  held  a  lease  of 
promises  in  Long  Acre,  from  John  Cle- 
monce,  at  the  yearly  rent  of  600/.  In 
May,  1880,  the  Carriage  Co-opei-ative 
Supply  Association  were  incorporated, 
and  shortly  afiei'wards  they  took  jwsses- 
sion  of  the  pi*emises  under  an  agreement 
with  Messrs.  Catt  &  Boyfield  that  the 
latter  would  grant  an  underlease.  On 
the  25th  of  December,  1880,  there  was 
due  to  Mr.  Clemence  fi'om  Messrs.  Catt 
(fc  Boyfield  a  sum  of  900/.  for  rent  of 

(1)  46  Law  J.  Kep.  Chanc.  728;  Law  Rep. 
5Ch.  D.  671. 


the  premises.  Mr.  Clemenoe  took  stepi 
to  distrain  on  the  goods  of  the  oompanj; 
but  on  the  28th  of  December  an  arniige- 
ment  was  come  to  between  his  agent  snd 
the  company,  under  which  the  oompiny 
paid  in  cash  450/.,  and  gave  a  promiaoty 
note  for  the  other  450/.,  payable  ^if 
instalments.  The  first  instalment  wm 
dishonoured.  In  Febmaiy,  1881,  Mr. 
Clemence  died.  On  the  10th  and  Uth 
of  March,  1881,  petitions  were  presented 
for  winding  up  the  company,  on  which  a 
compulsory  order  was  sabseqnezttly  made , 
On  the  24th  of  March,  1881,  a  distniB 
for  the  450/.  rent  still  unpaid  was  lerisd 
on  carriages  at  the  premises  in  Lods  Acre. 
The  goods  were  then  held  by  JoHph 
Brown,  a  creditor,  under  a  bill  of  sale  firam 
the  company.  Certain  proceedings  vera 
taken  in  the  winding-up  respectmg  the 
goods  at  Long  Acre,  and  the  property  wai 
sold  under  an  order  of  the  Court  iriiidi 
preserved  the  rights  of  the  parties  ftr 
future  adjudication. 

This  was  a  summons  bj  the  ezeeuton 
of  Mr.  Clemence  to  be  allowed  the  benefit 
of  distress,  notwithstanding  seetion  163  d 
the  Companies  Act,  1862. 

Cookson,  Q.C.,  and  Stirling^  for  tbe 
summons. — The  landlord  in  this  case  bid 
no  privity  with  the  company ;  he  was  a 
stranger  to  the  company,  and  had  no  ligbft 
of  proof  in  respect  of  the  rent.  On  the 
authorities,  therefore,  the  distress  wiU.be 
allowed  to  go — hire  The  Lundy  GramU 
Company  (1),  /n  re  The  TradsrJ  Sortk 
Staffordshire  Carrying  Company  (2)  and 
In  re  The  Regent's  Untied  Senrice  Stom 
(3). 

In  the  second  place  the  goods  were  noi 
those  of  the  company,  but  of  Brown. 

CozenS'Hardy,  Q.C.,  and  TerreB,  fat 
Brown. — The  superior  landlord  by  taking 
tlie  note  had  made  himself  no  longer  a 
stranger,  and  could  prove  for  the  450L 
secui-ed  by  the  note,  which  was  die 
amount  -of  rent  remaining  due  at  the  time 
of  the  distress. 

(1)  40  I^w  J.  Rep.  Chanc  588  ;  Law  Hep.  6 
Chanc.  462. 

(2)  44  Uw  J.  Rep.  Chanc  172 ;  Law  Rep.  19 
Eq.  60. 

(3)  47  Uw  J.  Rep.  Chanc  677 ;  Law  Rep.  8 
Ch.  D.  G16. 
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gpooda  were  the  goods  of  the  com- 

)eoaii0e   they  had    an    equity    of 

tioiL 

Tfdf  fiyr  the  liquidator. 

J. — ^The    question    which    now 
8  in  form  a  new  one.     It  is  not 
'  fieee  from  difficulty ;  at  the  same 
have  formed  an  opinion,  which  I 
[  to    express.      The  language    of 
168  is  large.     It  makes  a  (&tress 
I  all  intents.      The  Courts  have 
leleaB  felt  themselves,  not  only  at 
bat  bound  to  put  a  limit  to  the 
tion    of  the    section;  and  if  the 
d  is  a  stranger  to  the  company 
chattels  are  on  the  premises,  dis- 
allowed ;  whereas  if  the  landlord 
i^t  of  proof  then  distress  is  dis- 
L    In  arriving  at  that  result  the 
have  proceeded  upon  an  equitable 
ration  of  the  rights  of  the  parties. 
esfeion  I  have  to  consider  is  whether 
dlord  here  has  a  right  to  prove  for 
it.    I  must  apply  those  equitable 
las  on  which  the  Court  has  pro- 
:  and  if  he  has  no  right  to  prove 
renty  I  must  aUow  the  distress  to 
Dst  Uie  goods  of  the  company,  if 
f  the  company  they  are.  It  appears 
if  I  were  to  deprive  him  of  his  right 
a  third  person  which  he  has  ob- 
I  should  be  doing  that  which  was 
7  to  the  bargain,  and  should  be 
inequitably.     In  respect  of    the 
1  right  of  diBtress  the  company  is  a 
r.     The  case,  therefore,  seems  to 
&11  within  the  category  of  cases 
dfatresB  is  allowed. 
Lordship  also  held  that  the  giving 
lote  was  merely  by  way  of  collateral 
f,  that  there  was  no  extinguishment 
debt  from  the  original  lessees,  nor 
ent  to  take  the  company  as  tenant.] 


EB — MickinBOD,  Prall  k.  Niddnson,  for 
unmons;  W.  Maynard,  for  respondent 
a ;  Harcotut,  for  the  liquidator. 
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Company — Windmg-up  —  RoAea  made 
aubseqtienily  to  commencement  of  Winding- 
up — Bight  of  Retting  Authority  to  Payment 
in  Full — Beneficial  Occupation. 

The  right  of  a  rating  authority  to  pay- 
ment in  fvXL  of  rates  on  the  property  of  a 
company  in  Uquidation  made  eubaequ^rUly 
to  the  commencement  of  the  unnding-up,  is 
not  necessarily  governed  by  the  same  prin- 
ciple as  ihoA  of  a  landlord  in  respect  of 
rent. 

In  order  to  entitle  the  rating  authority 
to  payment  in  fuH  it  must  be  shewth  thai 
there  has  been  an  actual  beneficial  occupa- 
tion or  enjoyment  of  the  property  by  the 
liquidator  on  behalf  of  the  compam,y. 

Where  the  property  of  a  company  in 
liquidation  consisted  of  chemical  and  other 
works  and  blastfurnaces  which  had  ceased 
to  be  used  for  mantvufaUuring  purposes  or 
purposes  of  profit,  but  the  liquidator  kept 
some  of  the  furnaces  alight  with  a  view  to 
a  sale  of  the  property ,  and  had  used  part 
of  the  works  for  the  storage  ofplcmt, — 

Held,  that  there  voas  no  such  beneficial 
occupation  or  enjoyment  of  the  property  by 
the  liquidcUor  as  would  entitle  a  rating 
authority  to  payment  in  full  of  rates  made 
suhsequenily  to  the  winding-up  of  the  com- 
pany. Held,  also,  that  the  Court,  in  exer- 
cising its  discretion  on  the  matter,  was  at 
liberty  to  have,  and  would  have,  regard  to 
the  fact  that  the  a/mount  of  the  rates  was 
excessive. 

Adjourned  summons. 

This  was  a  summons,  in  the  winding-up 
of  the  above  company,  by  the  overseers  of 
the  poor  for  the  towniship  of  Dawdon,  in 
the  county  of  Durham,  and  the  local 
board  of  health  for  the  district  of  Dawdon, 
that  the  liquidator  might  be  ordered  to 
pay  the  sums  of  Z\l,  \ls,  2d,  (the  amount 
of  two  poor  rates  assessed  on  the  com- 
pany's property)  and  lU,  \bs,  \\d,  (the 
amount  of  three  district  rates  assessed  on 
the  same  property)  to  the  applicants  re- 
spectively. 

The  property  of  the  company  consisted 
of  blast  furnaces,  chemical  and  other 
works,  and  certain  cottages. 

3  V 
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In  May,  1881,  the  blast  furnaces  had 
ce<ased  to  be  used  for  any  manufiBUsturing 
purpose. 

In  June,  1881,  a  voluntary  liquidation 
was  resolved  upon  and  a  liquidator  was 
appointed,  and  on  the  11th  of  September, 
1881,  the  usual  order  was  made  that  the 
voluntary  winding-up  should  be  continued 
under  the  sui)ei'vi8ion  of  the  Court. 

On  the  5th  of  October,  1881,  the  chemical 
works  ceased  to  be  used,  but  sixteen  of 
the  blast  furnaces  were  kept  alight  by  the 
liquidator's  direction.  This  was  done  in 
order  that  the  works  might  be  maintained 
in  such  a  condition  that  manufacturing 
operations  might  readily  be  resumed  and 
the  manufactory  sold  as  a  going  concern. 

It  did  not  appear  that  any  profit  what- 
ever was  made  by  the  liquidator  subse- 
quently to  the  5th  of  October,  1881.  The 
works  were,  however,  used  to  some  extent 
as  a  storehouse  for  engines,  machinery  and 
plant  belonging  to  the  company. 

The  first  poor  rate  was  made  on  the 
5th  of  May,  1882,  the  chemical  works 
being  rated  at  1,000/.  and  the  blast  fur- 
naces (which  had  been  rated  at  667Z.  in 
the  previous  rate)  at  llOL  The  amount 
of  this  rate  was  2U.  28.  id. 

The  second  poor  i*ate  was  made  on  the 
13th  of  October,  1882,  and  amounted  to 
71.  14*.  9(/.  only,  the  rateable  value  of  the 
chemical  works  having  }yeen  reduced  from 
1,000/.  to  167/.,  in  consequence  of  an 
ap[)eal  by  the  liquidator  to  the  assessment 
committee. 

The  first  distiict  rate  was  made  on 
the  25lh  of  October,  1881,  amounting  to 
28/.  16«.  6d.;  the  second  on  the  25th  of 
April,  1882,  amounting  to  38/.  8*. ;  and 
the  third  on  the  31st  of  October,  1882, 
amounting  to  71. 10*.  Od.  In  the  first  two 
district  nites  tho  cliemicjil  works  were 
rated  at  1,000/.,  in  the  third  at  167/.  The 
blast  furnaces  wei-e  rated  at  110/.  in  all 
three  rattis. 

The  proportion  of  the  alx)vo  rates  pay- 
able in  respect  of  the  cottages  was  small, 
and  the  applicants'  counsel,  on  the  hearing 
of  tho  summons,  declined  to  ai*gue  tho 
question  as  to  that  amount. 

Northnwre  Lawrence^  for  the  applicants. 
— The  works  have  been  used  by  the  liqui- 
dator for  the  storage  of  plant,  and  the 


blast  famaces  kept  alight^  manifSBStl j  wiUi 
a  view  to  the  more  benefidal  sale  of  tiia 
property  as  a  going  oonoem.  Tha  liqp- 
dator  has,  therefore,  retained  poawicn 
of  the  property  for  the  coiiTenieiioe  of  tlis 
winding-up ;  and  on  the  authority  cf  /« 
re  The  Lundy  Granite  Compamy;  m 
parte  Ileaven  (1),  and  in.  In  re  Tk$  (kk 
Pits  CoUiery  Company  (2),  thiB  ia  douly 
a  case  in  which  a  landlord  of  the  oompuy 
would  have  been  allowed  to  distnin  fat 
rent.  There  is  no  direct  authority  on  the 
question  of  rates ;  but  it  is  submitted  tJnft 
there  is  no  distinction  in  principle  bebwon 
rates  and  rent  for  this  purpose.  Tht 
nearest  case  to  the  present  \b  In  rt  TU 
West  Hartlepool  Iron  Company  (3),  whoe 
an  application  for  payment  of  oertun 
highway  and  improvement  rates  was  le- 
fused,  solely  on  the  ground  that  there  had 
been  no  beneficial  enjoyment  whatever  bf 
the  liquidator,  who  had,  to  use  the  laogoage 
of  the  Court  m  In  re  The  Oak  FiU  CMmji 
Company  (2),  '^  done  nothing  ezoept  alt 
stain  from  trying  to  get  rid  of  tlie  pn>- 
perty."  But  the  language  of  Bacon,  V.CL, 
shews  that  the  decision  would  have  hen 
otherwise  if  there  had  been  any  saefa  cd- 
joyment  as  this  liquidator  has  had.  The 
occupation  of  the  liquidator  is  the  ooeupa- 
tion  of  the  company — In  re  The  Wear' 
mouth  Croion  Glass  Company  (4) ;  and  ai 
there  has  been  a  beneficial  occupatiaii  hj 
the  liquidator,  the  company  is  liaUe. 

Biff  by,  Q.C.y  and  W.  W.  Cooper,  far  As 
liquidator. —  There  has  been  no  such  bene- 
ficial occupation  of  this  property  by  tbe 
liquidator  as  will  entitle  the  applioante  to 
be  allowed  to  distrain  for  these  rates  or  to 
be  paid  the  amount  of  them  in  full.  Tbe 
case  of  a  rating  authority  representing  tbe 
ratepayers  is  in  no  way  analogous  to  that 
of  a  landlord.  The  reason  why  the  land* 
loixl  is  idlowed  to  distrain  for  rent  aocnied 
subsequently  to  the  winding-up  is  that 
the  Court  considers  it  inequitable  that  he 
should  be  kept  out  of  his  property  by  the 
company  without  being  paid;  and  Uierafoie 
the  Court  exercises  its  discretion  in  his 

(1)  40  Law  J.  Rep.  Cbanc  588  ;  Law  Bep-  ^ 
Chanc.  402. 

(2)  61  l^w  J.  Rep.  Cbanc.  768 ;  Law  Sep.  SI 
Ch.  I).  322. 

(3)  34  I^w  Times,  N.S.  668. 

(4)  Law  Rep.  19  Gh.  D.  640. 
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fiivoar  by  allowing  him  to  distrain,  although 
hJB  l^gal  right  to  do  bo  has  been  taken 
away  by  section  163  of  the  Companies 
AjBtf  1862.  But  there  is  no  such  equity 
in  fisiyour  of  ratepayers  who  are  not  being 
kspi  out  of  any  property,  but  are  mere 
outeiderB.  The  question  as  regards  them 
miut  be,  can  they  make  out  such  a  case  in 
equity  as  will  justify  the  Court  in  en- 
Ibrang  the  rate  in  their  favour  to  the  de- 
triment of  the  other  creditors)  To  do 
that  they  must  at  least  shew  that  there 
htm  been  a  beneficial  occupation  of  the 
property,  that  a  benefit  has  been  derived 
thmfrom  in  the  way  of  rent  or  profit — 
Siale^  Y.  The  Overseers  of  Castleton  (5) 
and  ffarier  v.  The  Overseers  o/Sal/ord  (6) 
— €.^.  if  the  liquidator  had  been  carrying 
on  the  busineBS  of  the  company,  and 
theceby  making  profits.  There  has  been 
nothing  of  the  ^nd  here,  and  the  enjoy- 
ment by  the  liquidator  has  been  onerous 
lather  than  beneficial,  as  the  expense  of 
keeping  the  furnaces  alight  has  been  in- 
enxred  without  any  corresponding  return. 
Farther,  these  rates  are  unconscionable  in 
amount.  In  three  of  them  the  chemical 
works  were  rated  at  1,000/.,  which  was 
plainly  an  ezoeBsive  amount,  as  it  was 
afterwardB  reduced  on  appeal.  The  Court, 
when  asked  to  exenaae  its  discretion  in 
hufoar  of  rat^Miyers,  can  and  will  take 
into  oonsideration  the  fact  that  the  rate  is 

niey  referred  also  to  In  re  The  Albion 
aud  and  Wire  Company  (7). 

Niorthmore  Lawrence,  in  reply. — The 
Conrt  cannot  look  into  the  qtiantum  of 
the  rate,  which  has  been  legally  fixed. 
If  the  liquidator  objected  to  the  amount 
ho  oo^^t  to  have  appealed  to  the  pro- 
per fiirum.  Staley  v.  The  Overseers  of 
Ca§UeUm  (5)  and  Earier  v.  The  Over- 
qfSitlford  (6)  are  clear  authorities  to 
that  this  property,  being  used  for 
ftho  etorage  of  plant,  was  properly  rate- 
able. 

He  referred  also  to  In  re  The  North 
TarkAxre  Iron  Company  (8). 

(6)  6  B.  &  8.  505 ;  33  Law  J.  Bcp.  M.C.  178. 

(6)  6  B.  &  S.  591 ;  34  Law  J.  Rep.  M.C.  206. 

(7)  47  Law  J.  Bep.  Chanc.  229 ;  Law  Rep.  7 
Ch.  D.  647. 

(8)  47  Law  J.  Rep.  Chanc.  333 ;  Law  Rep.  7 
Cb.  D.  661. 


Kay,  J. — It  seems  very  strange  that 
this  question,  after  so  many  years  during 
which  liquidations  of  companies  have  been 
going  on,  should  not  be  covered  by  any 
decision.  The  subject  is,  indeed,  idmost 
bare  of  authority.  This  application  is 
made  by  the  authorities  entitled  to  dis- 
train for  rates,  and  by  their  summons 
they  ask  that  certain  I'ates,  which  were 
made  since  the  company  was  ordered  to 
be  wound  up,  shall  be  paid  in  full.  Prac- 
tically, I  suppose,  a  better  form  of  the 
summons  would  \ye  that  the  applicants 
should  be  allowed  to  distrain.  It  is  not, 
however,  intended  to  make  them  go  through 
the  actual  process  of  distraining ;  but  the 
Court  is  asked  simply  to  direct  that  the 
rates  shall  be  paid  in  full.  [His  Lordship 
then  stated  the  material  facts  of  the  case, 
and  continued :]  The  first  question  wldch 
has  arisen  is,  whether  the  occupation  by 
the  company  since  the  rates  were  made 
has  been  such  a  beneficial  occupation  of 
the  property  as  entitles  the  persons  who 
claim  these  rates  to  have  them  paid  in 
full.  Under  section  163  of  the  Companies 
Act,  1862,  no  distress  or  any  proceeding 
at  law  can  be  taken  by  those  who  claim  to 
be  paid  rates,  because  if  any  such  were 
taken  they  would  be,  in  the  language  of 
the  section,  ''void  to  all  intents.''  But, 
notwithstanding  this  section,  the  Courts 
have  frequently,  under  the  85th  and  87th 
sections,  reading  them  jointly  with  the 
163rd  section,  assumed  power  to  give 
leave  to  a  landlord  who  wanted  to  be  paid 
his  rent  and  to  persons  who  wanted  to  be 
paid  rates  to  distrain  and  recover  the 
rent  or  rates  in  full,  a  proper  case  being 
made  out.  As  I  have  said,  the  question  is 
whether  in  this  case  there  has  been  such  a 
beneficial  occupation  and  enjoyment  of  the 
property  as  to  induce  the  Court,  in  the 
exercise  of  its  discretionary  jurisdiction, 
to  order  these  rates  to  be  ])aid  in  full. 
The  only  authority  which  is  directly  in 
point  is  the  case  of  In  re  TJie  West  Hartle- 
pool Iron  Company  (3).  In  that  case  a 
similar  application  was  refused.  Vice- 
chancellor  Bacon,  before  whom  the  case 
came,  said  that  he  was  infoimed  by  Mr. 
Buckley  that  it  was  a  case  of  first  impres- 
sion, and  he  used  this  language : — **  I  am 
a  little  struck  by  the  observation  thatfthe 
liquidators  should  stay  in  the  occupation 
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of  rateable  propei*ty  without  paying  the 
rates.  There  is  a  clause  giving  the  com- 
missionei'S  a  right  to  distrain  for  the  rates. 
What  the  Court  has  done  with  reference 
to  the  right  of  distress  has  been  to  exercise 
a  sort  of  discretion  upon  it,  always  pre- 
serving the  lawful  right  of  a  landlord  to 
distrain.  One  cannot  find  it  in  the  Act, 
or  within  the  limits  of  common  sense,  that 
because  the  company  is  wound  up,  there- 
fore the  liquidators  can  remain  in  occupa- 
tion without  payment  of  rates,  perhaps 
without  payment  of  rent.  The  question 
ought  to  be  considered  and  settled."  And 
then  his  Lordship  referred  the  case  for 
further  consideration,  in  order  that  counsel 
might  see  whether  any  authority  could  be 
found ;  and  when  it  came  on  upon  a  future 
day  he  said  this :  ''  Common  sense  and 
common  honesty  ought  to  help  me  to  de- 
cide this  case.  I  hope  it  will  be  taken 
elsewhere.  It  seems  that  the  possession 
of  the  liquidators  is  merely  possession  and 
occupation,  but  not  enjoyment ;  and  that, 
I  think,  is  not  the  occupation  intended  by 
the  Act.  All  I  can  do  is  to  dismiss  this 
summons  without  costs,  leaving  it  to  the 
commissioners  to  carry  in  such  proof  in 
the  winding-up  as  they  may  be  entitled  to." 

Now  I  gather  from  the  language  of  the 
Vice-Chancellor  that  he,  after  a  very  de- 
liberate consideration  of  the  matter,  came 
to  the  conclusion  that,  in  order  to  entitle 
the  claimants  to  have  the  rates  paid  in 
full,  they  must  make  out  not  only  posses- 
sion and  occupation,  but  enjoyment;  so 
that  possession  only  would  not  do,  and 
occupation  only  would  not  do ;  but  there 
must  be  something  which  the  Vice- 
chancellor  defined,  if  his  language  be  cor- 
rectly reported,  by  the  name  of  "enjoy- 
ment." 

As  regards  the  authorities  which  make 
manu&cturing  propei*ty  rateable,  two  cases 
have  been  cited — namely,  Staley  v.  57w 
Overseers  of  Castleton  (5)  and  Harter  v. 
The  Overseers  of  Sal/ord  (6) — ^from  which 
it  seems  that  there  may  be  a  rateable 
occupation  of  manufacturing  premises 
although  manufacturing  is  not  being  car- 
ried on,  and  probably  such  an  occupation 
as  the  company  had  here  after  the  winding- 
up  might  be  an  occupation  which  would 
subject  them  to  a  certain  amount  of  rates ; 
but  that  does  not  seem  to  conclude  the 


question  whether  the  Court  oug^  to  •Dot 
the  rates  to  be  paid  in  fiilL  Mr.  North- 
more  Lawrence  argaed  that,  when  a 
liability  is  incurred  daring  the  windinf- 
up,  that  liability  ought  to  be  paid  in  {aO, 
and  therefore  that  t^eae  rates  ou^t  to  be 
paid  in  full,  because  tbej  wwe  midB 
during  the  winding-up.  But  I  do  not 
think  I  ought  to  aoo^t  that  view  of  tiie 
matter.  The  quesdon  ie,  whedier  tti 
liability  so  incurred  ought  to  be  paid  in 
preference  to  other  claims  in  the  winding' 
up — ^to  be  paid  in  full  before  the  daimicif 
other  creditors.  It  aeems  to  me  that  Ae 
reasonable  way  for  the  Court  to  enraM 
its  discretion  is  to  have  regard  to  all  the 
drcumstanoes  of  the  caae,  and  to  ne 
whether  under  all  the  circunuttanoes  the 
rates  claimed  are  such  rates  as  ou^to 
be  paid  in  full  in  priority  to  the  dauni  d 
the  other  creditors.  In  the  first  plaoe^  I 
am  not  satisfied  that  the  qaestion  of  Ae 
payment  of  rates  should  be  determinod  oi 
absolutely  the  same  principle  as  that  of 
the  payment  of  rent  due  to  a  landlord,  be- 
cause there  is  this  difiTerence,  as  mi 
pointed  out  by  Mr.  Rigby — and  I  agm 
that  it  is  a  substantial  distinction — in  tilt 
case  of  a  landlord,  the  company  oooii|iji]V 
his  property  is  keeping  him  out  of  pofltt- 
sion;  and  if  the  company  has,  and  de- 
liberately exercises,  enjoyment  of  the  pio- 
perty  of  the  landlord,  no  doubt  the  rent 
ought  to  be  paid  in  fuU.  The  language  of 
Lord  Justice  Lindley,  in  the  case  of  l%B(ki 
Pits  Colliery  (2),  when  he  was  oipiUMing 
what  seems  to  have  been  the  judgment  i 
the  full  Court,  puts  the  cases  in  whidi  tbe 
landlord  ought  to  recover  his  rent  in  ftiHi 
accrued  due  after  the  winding-up,  in  tfaa 
way  : — ''  If  the  liquidator  has  retunri 
possession  for  the  purposes  of  the  windiiig- 
up,  or  if  he  has  used  the  property  for  ov- 
rying  on  the  company's  busineBB,  or  hM 
kept  the  property  in  order  to  sell  it  or  do 
the  best  he  can  with  it,  the  landlord  will 
be  allowed  to  distrain  for  rent  which  hii 
become  due  since  the  winding-up.  But  if 
he  has  kept  possession  by  arrangemoDt 
witli  the  landlord,  and  for  his  benefit  is 
well  as  for  the  benefit  of  the  company,  and 
there  is  no  agreement  with  the  liquidator 
that  he  shall  pay  rent,  the  landloid  is  not 
allowed  to  distrain.  When  the  liquidator 
retains  the  property  for  the  purpose  of 


Vol.  62] 


MICHAELMAS  1882  to  MICHAELMAS  1888. 


477 


In  re  Wation. 


advantageously  disposing  of  it,  or  when  he 
oomtinaes  to  use  it,  the  rent  of  it  ought  to 
be  regarded  as  a  debt  contracted  for  the 
purpose  of  winding  up  the  company,  and 
ought  to  be  paid  in  full  like  any  other 
debt  or  expense  properly  incurred  by  the 
Uqoidator  for  the  same  purpose;  and  in 
such  a  case  it  appears  to  us  that  the  rent 
lor  the  whole  period  during  which  the 
pEoperty  is  so  retained  or  used  ought  to 
he  paid  in  full,  without  reference  to  the 
amount  which  could  be  realised  by  a  dis- 
trasB."  But  every  word  of  that  refers  to 
property  which  is  only  the  property  of  the 
company  ntb  modo — ^that  is,  subject  to  the 
company  paying  rent  to  the  landlord — 
and  it  is  because  of  their  possession  of  the 
fffoperty  as  against  the  landlord,  to  which 
poBOcnm'on  in  law  they  are  not  entitled  ex- 
oept  on  the  terms  of  paying  the  rent,  that 
that  language  is  used  by  the  learned  Judge. 
Now  not  a  word  of  that  language  applies 
in  any  way  to  the  payment  of  rates.  As 
to  rates,  tiiere  is  no  possession  of  any  pro- 
perty which  is  held  from  the  person  who 
claims  payment  of  the  rates  aub  modo,  in 
any  way;  and  those  rules  which  have 
been  hud  down  in  the  case  of  a  landlord 
from  the  very  language  I  have  read  are 
■hewn  to  depend  entirely  on  the  fact  that 
the  company  are  in  possession  of  the  land 
which  they  hold  from  the  landlord  upon 
the  condition  that  they  should  pay  rent. 
llierefore,  that  does  not  at  all  apply.  But 
even  in  the  case  of  a  landlord,  the  Lord 
Justice  goes  on  to  say :  "  But  no  authority 
has  yet  gone  the  length  of  deciding  that  a 
landlord  is  entitled  to  distrain  for  or  be 
paid  in  full  rent  accruing  since  the  com- 
mencement of  the  winding-up,  where  the 
liquidator  has  done  nothing  except  abstain 
from  trying  to  get  rid  of  the  property 
which  the  company  holds  as  lessee." 

For  the  reasons  which  I  have  given  it 
does  not  appear  to  me  that  the  same  rule 
neoesBarily  applies  to  the  case  of  a  land- 
lord and  that  of  persons  claiming  to  be 
paid  rates.  What  rule,  then,  should  be 
applied  to  persons  claiming  to  be  paid 
latest  According  to  the  language  of  the 
Vice-Ohanoellor  Bacon  in  the  case  of 
I%e  West  Hartlepool  Iron  Compcmy  (3), 
which  I  have  read,  in  order  to  entitle 
claimants  to  have  rates  paid  in  full,  the 
must  not  be  mere  possession, 


nor  mere  occupation,  but  something  in  the 
nature  of  enjoyment. 

Now,  suppose  a  liquidator  is  carrying 
on  a  business  for  the  purpose  of  a  more 
beneOdal  sale  of  it  as  a  going  concern. 
That  would,  as  it  seems  to  me,  be  a  case 
in  which  the  rates  might  be  ordered  to  be 
paid  in  full,  because  they  might  be  treated 
as  part  of  the  taxes  payable  in  respect  of 
the  business  so  carried  on  by  the  liquidator 
acting  for  the  benefit  of  the  company.  But 
there  is  nothing  of  that  kind  here.  And 
what  was  said  on  the  part  of  the  liquidator 
in  this  case  was  this,  that  the  only  posses- 
sion which  the  company  has  had  since  the 
rates  in  question  were  made  was  a  posees- 
sion  which  has  been  in  no  sense  enjoyment, 
but  a  possession  which  has  been  onerous, 
as  it  has  involved  the  company  in  expenses 
and  liabilities  for  keeping  the  furnaces 
alight,  and  in  doing  other  things,  without 
any  kind  of  profitable  return.  The  liqui- 
dator acting  for  the  company  has  made  no 
profit,  nor  attempted  to  make  any ;  there- 
fore his  possession  has  not  been  in  any 
sense  a  beneficial  occupation.  It  is  true 
it  produced  a  profit  to  this  extent,  that 
it  prevented  the  necessity  of  paying  rent 
for  warehousing  certain  of  the  goods  and 
other  property  of  the  company  elsewhere, 
they  having  been,  as  stat^,  warehoused 
in  the  company's  buildings  free  from  the 
payment  of  any  rent.  That  is  the  only 
sense  in  which  the  company  has  had  such 
a  beneficial  occupation  of  this  property  as 
would  make  rates  payable.  Will  it,  then, 
under  these  circumstances,  be  equitable — 
which  is  what  the  Court  has  to  consider 
when  asked  to  give  this  leave — ^that  these 
rates  should  be  paid  in  full,  to  the  great 
detriment  of  other  creditors  of  the  com- 
pany 1  If  there  had  been  profits  made  I 
could  see  a  reason  why  the  rates  should  be 
paid  in  full ;  but  no  profits  have  been  made 
whatever. 

The  only  argument  which  could  be  used, 
and  no  doubt  it  was  a  strong  one,  was 
that  if  these  portions  of  the  property  of 
the  company  had  been  stored  elsewhere 
some  rent  must  have  been  paid  or  would 
have  to  be  paid.  How  much  rent  would 
have  to  be  paid  I  do  not  know,  nor  what 
amount  ofstorage  would  be  wanted.  Would 
the  rent  amount  to  as  much  as  the  rates  ? 
Looking  at  all  the  circumstances,  I  am 
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not  satisfied  there  bas  been  such  beneficial 
enjoyment  by  the  liquidator  as  to  make  it 
equitable  or  right  that  I  should  order  these 
rates  to  be  paid  in  full.  But  the  case  does 
not  stop  there  by  any  means.  At  difierent 
dates,  beginning  with  October,  1881,  after 
the  works  were  all  stopped,  some  of  these 
rates  were  made  upon  the  footing  of  the 
company's  business  being  a  going  concern — 
that  is,  the  premises  were  rated  at  1,000/. 
a  year.  It  was  said  that  the  liquidator 
might  have  appealed  against  the  assess- 
ment and  have  got  it  I'edueed,  that  he  had 
chosen  not  to  appeal,  and  that,  as  the  time 
had  gone  by  for  that  purpose,  they  were 
proper  rates  fixed  by  law,  and  therefore 
the  C!ourt  could  have  no  regard  to  the 
amounts  at  all,  but  should  order  them  to 
be  paid  in  full.  But  would  that  be  equit- 
able as  between  the  persons  claiming  to  be 
paid  the  rates  and  the  other  creditors  of 
the  company  t  It  seems  to  me  that  such 
an  order  would  be  most  inequitable  as 
against  the  other  creditors ;  and  sitting  in 
the  Chancery  Division,  as  a  Judge  who 
has  to  exercise  a  judicial  discretion,  am  I 
to  leave  out  of  sight  the  fact  that  some  of 
the  rates  were  extravagantly  large,  and 
that  if  the  liquidator  had  appealed  against 
the  assessment  it  must  have  been  reduced  ? 
I  cannot  leave  all  this  out  of  sight.  The 
applicants  have  not  said  that  the  liquidator 
failed  in  his  duty  in  not  getting  the  amount 
reduced,  but  they  have  asked  me,  in  the 
exerolBe  of  my  discretion,  to  say  that  the 
rates  should  be  paid  in  full.  It  is  a  suffi- 
cient answer  to  say  that  it  would  not  be 
equitable  to  allow  rates  of  that  amount  to 
be  paid  in  full.  Even  if  there  had  been 
default  on  the  part  of  the  liquidator,  are 
the  rating  authorities  entitled  to  be  paid 
rates  upon  an  assessment  which  it  would 
not  be  possible  to  maintain  if  there  were 
an  a{^)eal  against  it  ?  It  is  true  that  that 
observation  does  not  apply  to  all  the  rates, 
for  as  regards  some  part  of  the  property 
there  was  a  large  reduction  obtained  by 
the  liquidator  in  the  assessment,  and  there- 
fore tlie  rates  were  made  on  a  difierent 
footing,  and  they  are  of  a  much  smaller 
amount ;  but  I  cannot  on  this  application 
distinguish  one  rate  from  another,  nor  say 
what  amount  ought  to  be  proved  for.  I 
cannot  say  that  the  proof  should  be  for 
one  rate  and  not  for  another.     The  appli- 


cants come  here  asking  for  paymant  of  iki 
whole  amount  of  the  rates.     Hiat,  ti  it 
seems  to  me,  is  an  additiomil  reMOo,  if 
any  were  wanted,  why  I  ought  not^  in  the 
exercise  of  my  discretion,  to  alltfW  thentai 
to  be  paid  in  full ;  and  I  may  lay  that  I 
am  not  sure  that  any  of  the  imtes  hsfi 
been  made  on  a  scale  which  is  really  Joit 
and  equitable.     By  the  GompazueB  AA, 
1862,  they  are  not  reooverable  at  all :  the 
right  of  distraint  is  absolutely  taken  away; 
and  if  I  am  asked  to  restore  that  xig^  I 
ought  to  feel  satisfied  that  the  rates  hati 
been   assessed  in   an   equitable  mmner. 
Therefore  I  think  for  that  reeeon  alio  I 
ought  not,  in  the  exerdse  of  my  diaoratioB, 
to  accede  to  this  application.     But  if  I  am 
right  in  my  view  on  the  first  point  thii 
point  would  hardly  arise.    Upon  the  whole 
I  am  of  opinion  that  this  is  not  a  oue  ii 
which  the  Court  ought  to  treat  the  ooo- 
pany  as  having  such  an  occupation  of  tfaii 
property  as  that  these  ratee  ought  to  be 
paid  in  full.     The  summons,  thenlbn^ 
must  be  dismissed. 

Solicitors— Maples,  Teesdale  &  Co.,  agenta  for 
H.  B.  Wright,  Seaham  Harbour,  for  i^ 
cants ;  J.  J.  &  C.  J.  Allen,  agenU  for  Hespt 
Molesworth,  Rochdale,  for  liquidator. 


,  J.I 
83.  } 
.  27.  J 


Fry,  J. 

1883 
Jan 


In  re  mason  ;  mason  «. 

CA'nUST. 


Production  of  DocumenU — PriviUg^^ 
Tncstee, 

Letters  betv>een  trutteet  and  behom 
trustees  and  their  solicitors  reUUimg  to  tkt 
trust  be/ore  action  brought^  are  not  fnir 
vileged  agahist  the  hefneficia/ries. 

This  was  an  action  to  make  a  trustor 
and  the  representatives  of  a  deoeoaed  tiw- 
tee,  account  for  alleged  breaches  of  tr«^ 
instituted  by  benefidariee.  The  sarviTiDg 
trustee  had  made  an  affidavit  of  docnioenta) 
in  which  he  claimed  privilege  for  ktteo 
and  copies  of  letters  which  had  p^nd 
between  himself,  his  co-trustee  and  tfatf 
solicitors  relating  to  the  matteni  in  qwr 


Vol.  52.] 

Inre  Moitm. 

tion  before  the  oommenoement  of  the  liti- 
gatioEi.  The  plaintifib  took  out  a  summons 
to  compel  production  of  such  documents. 

Medd,  for  the  summons,  relied  on 
Talbot  V.  Marshfield  (1). 

Mieklemf  for  the  surviving  trustee,  said 
Brawn  ▼.  OakshoU  (2)  governed  the  case. 

Fbt,  J. — I  am  of  opinion  the  documents 
most  be  produced.  It  is  admitted  that 
they  are  relevant.  They  are  communica- 
tioDS  by  and  to  the  trustees  and  their 
solicitors  in  relation  to  the  trust  estate 
made  before  action  brought,  and  Talbot  v. 
MmikfiM  (1)  applies.  The  respondents 
mwit  pay  the  costs  of  the  summons. 


S^dicitora — Hnghes  &  Son,  for  plaintiffs ;  Crow- 
der,  Anstie  k  Co.,  and  Stibbard.  Gibson  & 
Co^  for  respondentia. 
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purchase  been  in  possession  of  the  copy- 
holds. 

A.  St.  John  Gierke,  for  the  petitioner, 
submitted  that  it  was  unnecessary  to  ap- 
point a  new  trustee.  The  case  fell  within 
sections  15  and  28  of  the  Act.  By  sec- 
tion 15,  the  Court  may,  where  a  trustee  of 
lands  dies  intestate  without  an  heir,  make 
an  order  vesting  such  lands  in  such  person 
or  persons  in  such  manner  and  for  such 
estate  as  the  Court  shall  direct.  By 
section  28,  the  effect  of  a  vesting  order  of 
copyholds  is  to  vest  the  land  without  any 
surrender  or  admittance.  In  In  re  White 
(1)  an  order  was  made;  but  in  In  re 
Holland  (2)  the  Lords  Justices  declined  to 
make  the  order. 

Chitty,  J. — You  may  take  the  order. 
I  am  of  opinion  that  the  effect  of  the  two 
sections  taken  together  gives  me  jurisdic- 
tion to  make  the  order. 


Solicitor — K.  H.  Biggin. 


Chittt,  J.l 

1883.      >     In  re  godfeet's  trusts. 
;Bflarch3.  J 

Vegting  Order  —  Copyholds  —  Trustee 
Act,  1850  (13  it  U  Vict,  c  60),  ss.  15  and 
38. 

Where  a  bare  trustee  of  copyholds  hcu 
died  intestcUe,  and  toithout  an  heir,  the  Court 
has,  under  sections  15  and  28  of  the  Trustee 
Actj  1850,  when  read  together,  jurisdiction 
to  make  an  order  vesting  the  copyholds  in 
the  absolute  beneficial  owner. 

Petition  under  the  Trustee  Act,  1850, 
fat  tiie  vesting  of  copyholds  in  the  pe- 
titioner. 

The  copyholds  were  purchased  by  the 
petitioner  in  1847,  and  by  his  direction 
<xmveyed  to  a  trustee  in  trust  for  him 
abfloliitely. 

The  tmstee  was  admitted  as  tenant  on 
the  court  rolls,  and  died  in  1876  without 
ea  heir,  and  intestate  as  to  trust  estates. 

Hie  petitioner  had  since  the  date  of 

(1)  S  Dr.  4c  8.  685. 
(S)  12  Beav.  252. 


Fey,  J. 

1882. 
Dec.  9, 19. 

1883. 
Jan.  16. 


FEABNSIDE  V.  FLINT. 


StatuU  of  Limitations,  1874  (37  dc  38 
Vict.  c.  57),  ss.  8  and  80 — Mortgage — 
Bond — Will — Express  Trust. 

The  remedy  on  a  bond  given  in  respect  of 
a  debt  secured  by  a  mortgage  of  even  dcUe 
on  land  is  barred  by  the  lapse  of  twelve 
years  from  the  Uist  paym.ent  or  admowledg- 
ment. 

A  testamentary  direction  to  pay  just 
debts  wiU  not  keep  alive  the  remedy  on  a 
debt  otherwise  barred  by  lapse  of  time. 

In  March,    1832,    J.   Leonard    Flint 
mortgaged     certain     copyhold    heredita- 

(1)  Law  Rep.  6  Chanc.  698. 

(2)  50  Law  J.  Bep.  Chanc.  271 ;  Law  Bep. 
16  Ch.  D.  672. 
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ments  to  Thomas  Enowlton,  to  secure 
400/.  and  interest,  and  at  the  same  time 
gave  a  bond  for  800/.  as  collateral  secu- 
rity for  the  mortgage  debt  and  interest. 
Interest  was  paid  on  the  mortgage  debt 
down  to  the  year  1847,  but  no  interest 
has  been  since  paid.  At  that  time  the 
mortgagor  hod  gone  abroad,  and  he  had  not 
been  heard  of  since.  His  brother,  George 
Flint,  the  testator  in  this  action,  was  in 
possession  of  the  mortgaged  property  as 
his  heir,  according  to  the  custom,  and 
acted  as  the  owner  of  the  property.  He 
died  in  1862,  having  made  a  will  by  which 
he  directed  his  executors  and  trustees  to 
stand  possessed  of  the  proceeds  of  sale  of 
real  estate  and  residuary  personalty,  on 
trust  to  pay  all  his  just  debts,  funersJ  and 
testamentary  expenses,  and  for  the  fur- 
ther trusts  therein  mentioned.  After  the 
death  of  George  Flint,  his  executors  wrote 
a  letter  to  the  mortgagee's  representatives, 
offering  to  redeem. 

This  was  a  summons  by  the  representa- 
tives of  the  mortgagee,  in  an  action  for  the 
administration  of  the  estate  of  Greorge 
Flint,  to  obtain  payment  of  the  mortgage 
debt,  and  six  years'  interest. 

UverUtf  Q.C.,  and  F.  Thonipaorif  for  the 
claim. — The  mortgage  debt  being  secured 
by  a  bond  could  be  recovered  within  twenty 
years  of  the  last  acknowledgment,  notwith- 
standing that  the  remedy  on  the  mortgage 
itself  was  barred  by  the  lapse  of  twelve  years 
under  the  10th  section  of  the  Limitation 
Act,  1874;  and  the  letter  written  by  the 
executors  of  George  Feamside  offering  to 
redeem  was  an  acknowledgment  within 
twenty  years  by  persons  liable  so  as  to 
keep  up  the  remedy. 

In  the  second  place,  the  will  of  George 
Feamside  created  a  trust  for  payment  of 
this  debt,  which  would  prevent  the  Statute 
of  Limitations  applying — Hugliesy.  Wynne 

(1). 

Olasse,  Q,C.f  and  Lawaon,  for  the  execu- 
tors.— The  bond  is  pai*t  of  the  mortgage, 
and  cannot  be  sued  on,  except  within  twelve 
years  of  the  last  payment  or  acknow- 
ledgment— Sutton  V.  Sutton  (2). 

If  the  will  of  George  Feamside  created  a 
trust  for  the  payment  of  this  debt,  it  is 

(1)  Turn.  &  R.  307. 

(2)  Ante,  p.  383 ;  Law  Rep.  22  Ch.  D.  611. 


an  express  trust,  and  brought  within  tlw 
statute  by  section  10  of  the  Act  of  1874. 

J.  CuUer  and  Alfred  Stni^  fiir  oths 
parties. 

EveriU,   Q.C.y   in  reply,   distingoiilMi 
Sutton  V.  Sutton  (2),  because  in  that 
the  covenant  which  it  was  sought  to 
force  was  in  the  mortgage  deed,  and  heie 
the  bond  was  a  separate  instrument 

Fry,  J.,  stated  the  £gu^,  and  aud,— B 
appears  to  me  that  the  claim  cannot  be 
supported.  The  decision  of  the  Court  of 
Appeal  in  Sutton  v.  Sutton  (2)  has  detv- 
mined  that  a  sum  of  money  secured  hj 
covenant  and  also  by  mortgage  on  land 
are  to  be  treated  as  one  and  the  sum 
sum.  So  that  where  the  right  of  actUB 
against  the  land  is  barred,  the  xi^^t  on 
the  covenant  is  also  gone.  It  appeaa  to 
me  that  there  is  no  difference  betweeos 
covenant  contained  in  the  moitgige  deed 
and  a  bond  given  at  the  same  tinuBlijft 
separate  instrument. 

It  is  only  necessary,  having  zekmi 
to  that  decision,  to  refer  to  two  seotuoi 
of  the  Statute  of  Limitations  of  1874^ 
which  came  into  operation  in  1879.  Tbs 
first  to  which  I  will  refer  is  the  lOtL  JHSb 
Lordship  read  the  10th  section.]  'BnA, 
in  my  judgment,  prevents  the  trost  ab- 
ated by  the  will  of  Geoige  Feamside  froB 
enlaiging  the  time  witlun  which  the  pre- 
sent application  can  be  made.  [Wb  JjaA- 
ship  then  read  the  8th  section  of  tb0 
Statute  of  Limitations,  1874.] 

In  the  present  case  it  appears  that  ih^ 
last  payment  was  made  in  the  year  184  «' 
The  only  acknowledgment  said  to  ba^^ 
been  made  was  in  December,  1862.  TkM^ 
proceeding  was  taken  more  than  twd^^ 
years  after  the  last  payment  of  intew^^ 
and  the  last  acknowledgment  of  the  deb^^^ 
assuming  that  it  was  made  the  just  del:'^ 
of  George  Feamside.  It  appears  to  ^ 
that  the  present  claim  is  bured — < 
sequently  I  dismiss  it  with  costs. 


Solicit  <»r.s— Robinson,  Preston  &   Stow,  agen 
for  Burue  Sc  Rooke,  Bath,  for  defendants  ' 
Redpatb  ic  Holdsworth,  agents  for  ShacU?^ 
&i  Son,  Hull,  for  plaintiffs ;  A.  E.  Copp,  fc^ 
the  mortgagee ;  W.  W.  Wynne  &  Son,  far  th» 
claimant. 
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16,  17,  I  THE  SINGER  MANUFACTUR- 
,  22,  23.   f       ING  COMPANY  V,  LOOG. 

C.13.      J 

de^-mark — Infringement. 

defendants^  manufacturers  of  sew- 
achines,  issiied  trade  cirailars  v^hi^h 
M  certain  sewing  machines ^  tlierein 

to  he  manufactured   by  tlie  defcn- 

as  "  Singer  sewlvg  machines,** 
er  gyetems"  Tfie  circulars  mere 
ily  to  wholesale  dealers.  The  plain- 
omplained  of  the  use  of  the  name 
er"  on  the  ground  that  it  had  no  otiier 
ng  thdn  that  the  machines  so  nam^d 
\am^aetured  hy  the  plaintiffs,  and  that 
was  no  system  or  principle  common 
i  machines: — Held,  that  as  the  cir- 

txpresdy  stated  that  the  machines 
umufaetured  by  the  defendants,  and 
y  were  issued  only  to  persons  who 

certainly  not  be  misled,  tJie  defen- 
had  evidently  not  intended  to  repre- 
heir  machine  as  manufactured  by 
lint^s,  and  had  not  infringed  the 
\ffi  trade-mark. 

I  was  an  appeal  from  a  decision  of 
•urt  of  Appeal,  which  reversed  one 
on,  V.C. 

fiusts  of  the  case  and  the  arguments 
apon  by  the  appellants  fully  appear 
judgment  of  the  Lord  Chancellor. 

>fi,  QXj.,  and  Benjamin,  Q.C.  (Rigby, 
and   B,  Coleridge  With  them),  ap- 
for  the  appellants. 
•ter,  Q.C,  Everitt,  Q.C,  and  Abra- 
for  the  respondents,  were  not  called 

Cur,  adv.  vult. 

I  Lord  Chancellor  (Lord  Sel- 
). — ^The  plaintiffs  (appellants  here) 
)  same  American  company  who  wore 
ints  in  the  case  of  The  Singer  Manu^ 
\ng  Company  v.  Wilson  (1),  decided 
is  House  in  1877.  They  are  the 
lors  in  business  of  an  American 
acturer  of   and    dealer  in    sewing 

16  Law  J.  Bep.  Chanc.  490 ;  47  i))id.  481 ; 
«!>.  8  Oh.  D.  434 ;  3  App.  Gas.  37G. 
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machines,  named  Singer.  Mr.  Singer 
was  not  originally  the  inventor  or 
patentee  of  any  machines,  but  he  held  a 
licence  to  manufacture  and  sell  them 
from  a  patentee  named  Howe.  The 
plaintifis  succeeded  to  his  business  on 
their  first  incorporation,  in  1863,  and 
they  have  since  caiTied  on  a  large  and 
successful  trade  both  in  this  country  and 
in  America.  They  became  proprietors  of, 
or  interested  in,  several  patents  (some 
American,  some  English)  for  improve- 
ments, or  supposed  improvements,  upon 
the  machines  manufactured  and  sold  by 
them.  All  these  patents,  however,  had 
expired  some  time  before  the  acts  were 
done  which  are  complained  of  in  this 
suit. 

The  plaintiffs  say  that  the  machines 
which  they  now  make  and  sell,  and  have 
for  a  considerable  time  past  made  and 
sold,  are  not  in  any  important  respect 
(except  that  most  of  them  have  what  is 
called  the  ''needle  and  shuttle"  action) 
identical  with  any  sewing  machines  which 
were  ever  patented ;  and  that  they  have 
from  time  to  time  varied  the  form  and 
construction  of  their  machines,  so '  that 
those  which  they  make  now  are  different 
from  those  which  t^ey,  and  Mr.  Singer 
before  them,  formerly  made.  They  allege 
that  tha  word  "  Singer,"  as  applied  to 
sewing  machines,  is  understood  in  the 
trade  to  signify  machines  of  their  own 
manufactui*e  (of  which  there  are  several 
known  varieties),  and  nothing  else.  They 
have  used  that  word  or  name  on  the 
brass  plates  or  labels  which  they  have 
affixed  to  all  the  machines  sold  by  them. 
They  admit  that  everybody  is  at  liberty  to 
make  and  sell  machines  exactly  similar, 
both  in  form  and  in  construction,  to  their 
own ;  but  they  deny  the  right  of  any  one 
to  use  the  word  "Singer"  in  any  way 
whatever  in  connexion  with  machines  not 
of  their  manu&cture.  The  present  action 
was  brought  by  them  for  an  injunction 
and  damages  against  the  defendant  (the 
agent  in  this  country  of  a  sewing  machine 
manufacturing  company  established  at 
Berlin),  on  the  ground,  as  alleged  in  the 
16th  paragi-aph  of  the  statement  of  claim, 
that,  by  "representing  sewing  machines 
sold  or  offered  for  sale  by  him  as  Singer 
machines,"  he  had  endeavoured  to  obtain, 
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and  succochU'iI  in  obtjiinin;r,  for  tho 
machines  sold  by  liim  koqio  of  the  i-opu- 
tittion  attiwrliing  to  the  phiintilfs'  manu- 
facture, and  had  ijiduceil  (luid,  unless 
restrained,  would  continue  to  induce) 
purchasois  of  his  machines  to  U'lieve  that 
the  machines  sold  bv  him  wei*e  in  fact 
machines  of  the  plaintiffs'  nfanufactui'e,  or 
(in  the  cose  of  [)uri'hasers  whose  attention 
had  not  been  called  to  the  j»laintifFs'  firm) 
to  believe  that  machines  sold  by  him  were 
machines  made  by  tho  manufactui'crs  of 
the  machines  by  which  the  n.»putation  of 
the  name  **  Singer  "  had  been  aecpiii-ed. 

If  the  awe,  so  stited,  were  establishetl, 
thei-e  could  }>e  no  doubt  of  the  plaintilTs' 
right  to  some  relief,  ui)on  tho  ordinary 
principles  applicjible  to  trade-marks  and 
trade-names.  To  a  certain  extent  the 
case  was  (stiblished,  and  indeed  was  not 
contested  by  the  defendant.  It  was  nt^t 
in  contn»vei*sv  that  to  some  of  the 
machines  manufactured  by  the  Berlin 
company  and  sold  by  tho  defendant 
(exactly  similar  in  form,  ])attern  and 
consti'uction  to  some  of  those  manu- 
factui-ed  and  sold  by  the  plaintiffs),  a 
bnt^s  plate  or  lal>el,  also  himilar  in  form, 
size  and  i)Osition  to  the  biitss  plates  or 
lal>els  en'fi-aveil  with  the  plaintiffs*  tnide- 
niark,  had  U'cn  attjiched ;  on  which  brass 
plate  or  lalvl  the  word  "Sinj^er"  ap- 
jMiinnl,  though  associate*  1  with  other 
words,  which,  if  eaix»fully  read,  might 
inform  a  customer  that  the  machine  was 
manufactured  by  the  Berlin  comjiany. 
Tlu*  defendant,  as  representative  in  this 
country  of  the  Berlin  company  (in  which 
character  1  shall  throughout  speak  of 
him),  was  a  wlu)lesale  dealrr  only;  and 
all  persons  who  bought  direct  from  him 
knew  that  tin*  machines  which  he  sold 
wei-e  of  thti  J>eilin  company's  manufac- 
tui-e,  and  not  of  the  manufacture  of  the 
jilaintilfs.  But  the  machines,  bearing 
those  brass  plates  or  lal>el8,  though  sui)- 
plied  by  him  to  wholesjile  customei-s  who 
could  not  Ix)  themselves  decn-ived,  would 
Ije  liable  to  jmuw  fi-oni  them,  by  retail,  into 
tho  hands  of  other  jx?rsons,  some  i)erhaj)s 
ignorant  and  unwaiy,  who,  seeing  upon 
them  a  biass  plate  or  label  with  the  same 
api)earanoc  as  the  plaintiffs',  and  also 
having  the  word  **  .Singer  "  upon  it, 
might  mistake   that   plate    or  label   for 


tho  plaintiffs'  trade-mark,  and  bdieTe 
that  those  machines  were  really  of  the 
plaintiffs'  manufacture.  The  prindplei 
applicable  to  such  a  case  are  well  e^ib- 
HsIkkI,  and  have  lieen  several  times  reoog- 
nisiMl  and  illustrated  in  yoar  Lordships^ 
House;  the  most  recent  authority  in  thii 
House  being  Johnson  v.  Orr  Ewing  (2). 
Tho  imitation  of  a  nmn's  irade-mark,  in  i 
manner  liable  to  mislead  the  unwaiy, 
cannot  he  justified  by  shewing,  either 
that  the  device  or  inscription  upon 
the  imitated  mark  is  ambiguous,  and 
Oiipablo  of  l>cing  understood  by  difierent 
persons  in  different  wa}'s,  or  that  a  penoB 
who  caivfully  and  intelligently  ereanined 
and  studie<l  it  might  not  be  milled. 

The  plaintiffs  have  obtained  an  ujaiie- 
tion  to  the  full  extent  necessary  to  proteel 
their  tnxde-mark.  But  the  Yioe-ChiB- 
cellor,  by  whom  the  action  was  tried, 
went  further,  and  also  prohibited  the 
defendant  (in  effect)  from  using  the  woid 
*'  Singer  "  •  in  any  way  whatever  with 
i-espect  to  any  machines  not  manufiustund 
by  the  plaintiffs'  company.  The  Ixnds 
Justices  on  appad,  thought  that,  when 
the  tinde-mark  was  out  of  the  cue^ 
nothing  else  was  shewn  by  the  evideooe 
to  have  been  done,  or  intended,  or  likdf 
to  be  done  by  the  defendant,  agMut 
which  he  ought  to  be  enjoined.  Hey 
theivfoi-e  discharged  that  pait  of  the  Vice- 
Chancellor's  onler  which  went  beyond  the 
protection  of  the  plaintiffs'  traderxniz^f 
and  the  question  upon  this  appeal  i^ 
whether  they  wei'e  right  in  doing  so. 

It  is  necessjiry  for  this  purpose  to  ooor 
sider  what  the  defendimt  (representiDg 
the  Berlin  company)  has  actiuUly  done 
l)cyond  the  use  of  tho  objectionable  bnea 
plate  or  label,  which  must  bo  taken  to 
have  now  finally  ceased ;  and  what  my 
U*  ii'asonably  presumed,  fi*om  the  natura 
of  his  business  and  course  of  dealing,  to  be 
the  intention,  or  the  probable  effect^  of 
what  he  has  done,  or  is  likely  hereftfttf 
to  do. 

The  plaintiffs  take  exception  to  tbeeiO" 
ployment  of  the  word  "  Singer  "  in  a  certain 
manner  in  four  documents  of  which  tl* 
(U.'ft'ndant  makes  use  for  the  purposes » 
the  Berlin  company's  business. 

C'i)  51  f^iw  J.  Kep.  Chanc  797;  Law  BcpT 
App.  Cas.  LMy. 
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>ne  of  these  docmmenta  is  a  broadsheet 
advertisementy  printed  on  both  sides, 
i  headed  on  one  side, ''  The  improved 
ifieleivWilflon  and  Singer  systems,  manu- 
iored  by  the  Sewing  Machine  Manufac- 
ing  Oompany,  late  Fristbr  <&  Bossmann, 
'lin."  In  this  title  the  words  "  Wheeler- 
lacmy"  "  Singer  "  and  "  Frister  and  Eoss- 
in  "  are  all  in  large  type,  and  all  equally 
spicooDS.  It  is  divided  into  two  equal 
tB  by  an  engraving  of  the  Berlin  com- 
y's  manufactory,  in  the  margin  of  which 
addieesee  of  tiieir  agents,  in  nine  con- 
ntal  cities,  besides  London,  are  given. 
yw  there  follows  half  a  page  of  letter- 
B  in  small  type,  in  the  course  of  which 

phrases  "the  Wheeler- Wilson "  and 
e  Singer  systems  "  several  times  occur ; 
tdso  "  our  Singer  machines,  pronounced 
onqnestionable  authority  to  be  supe- 

to  the  so-called  original  Singer 
faine;"  also  "  Wheeler- Wilsons  "  and 
Qgers"  in  a  context  evidently  referring 
he  ''two  systems";  also  a  statement 
.  "  our  Singer  machines  "  are  made  in 
ly  which  causes  them  to  work  without 
Sy  "  oontraiy  to  the  very  noisy  Singer 
bine  of  our  competitors.''   On  the  other 

of  the  broadsheet,  fifteen  different 
ibers  of  machines  are  figured,  of  which 
first  teii  are  described  as  on  the 
lieeler-Wilson  system,"  and  the  five 
as  on  the  "  Singer  system  "  ;  and  in  the 
ile  of  that  side,  to  the  left  is  a  '^  list  of 
ohments  given  with  every  Frister  <& 
smann  machine,  Wheeler- Wilson  sys- 
**  and  to  the  right  a  "  list  of  attach- 
ts  given  with  every  Frister  <k  Ross- 
n  machine,  Singer  system." 
be  second  document  is  a  small  price 
headed, "  The  Sewing  Machine  Manu- 
ning  Company,  late  Frister  <&  Eoss- 
n,  limited,  128  London  Wall,  London, 
Price  List,  Private."  It  is  divided 
two  parts,  the  first  entitled  "  Wheeler 
^Oflon,  improved  system,"  the  second 
iger  improved  system."  That,  except 
mces  attached,  is  all. 
r  the  third  document,  the  title* page  is, 
rections  for  the  use  of  Frister  k  Boss. 
n'sdiottle  sewing  machine,  on  Singer \s 
aved  system,"  the  word  "  Singer's " 
I  printed  in  large  letters,  but  not 
>  oonmcoously  than  '^  Frister  k  Boss- 
a's,**   The  directions  tb^niselves,  which 
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extend  over  sixteen  pages,  do  not  contain 
the  word  "  Singer  " ;  but  they  ai'e  headed 
"  Instmctions  for  use  of  the  fiimily  shuttle 
machine  on  the  Singer  system." 

•  The  fourth  and  last  document  was  an 
"  invoice  given  to  a  witness  who  purchased 
one  of  the  defendant's  machines,  represent- 
ing himself  to  be  in  the  trade,  in  which 
the  article  sold  was  described  as  "  1  Singer 
hand  machine.  No.  14." 

None  of  these  documents  (unless  it  be 
the  "  directions  for  use  ")  were  of  a  nature 
or  character  which,  according  to  the  course 
of  the  defendant's  business,  could  be  in- 
tended, or  would  be  likely,  to  come  into 
the  hands  of  any  retail  dealer  to  whom 
machines  sold  by  the  defendant  might 
afterwards  be  resold.  The  defendant's 
business  was,  as  has  been  stated,  exclusively 
wholesale ;  he  would  not  circulate  or  deliver 
these  documents,  or  any  of  them,  to  any 
person  not  "  in  the  trade."  Two  of  them 
(the  price  list  marked  "  private,"  and  the 
invoice,  shewing  the  wholesale  prices  of 
the  machines  sold)  were  manifestly  not  ad- 
dressed to  retail  pnrcliasers,  nor  likely,  in 
the  ordinary  course  of  the  business  of  any 
persons  who  bought  the  defendant's  ma- 
chines, to  be  communicated  to  them. 

It  was  admitted  by  the  plaintiffs'  wit- 
nesses, and  to  me  it  seems  clear,  that  no 
purchaser  of  the  class  to  whom  alone  these 
documents  were  issued  by  the  defendant 
could  possibly  be  thereby  deceived  or 
misled  into  supposing  that  the  machines 
sold  by  the  defendant  were  of  the  plain- 
tifis'  manufacture,  or  that  the  business 
caiTied  on  by  the  defendant  was  the  plain- 
tiffs' business.  All  such  purchasers  must 
necessarily  have  understood  that  the  arti- 
cles which  they  ordered  or  bought  were 
manfactured  by  the  Berlin  company, 
tliough  some  of  them  were  made  upon  a 
"  system  "  which  was  called  "  the  Singer 
8}'stom."  The  invoice  is  the  only  document 
which,  even  if  it  had  got  into  the  hands  of 
a  cai-elcss  retail  purchaser,  might  (in  my 
opinion)  have  been  reasonably  capable  of 
being  otherwise  understood. 

It  is,  therefore,  in  my  judgment,  super- 
fluous to  enter  into  a  close  comparison 
iKitween  these  documents,  or  any  of  them, 
and  that  Dublin  price  list  of  the  defen- 
dants in  the  case  of  Tlie  Singer  Manufac- 
turing Company  v.  Wilson  (1),  on  which 
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Lord  Cairns,  in  this  House,  made  certain 
obfiervations,  from  which  I  in  no  way  dis- 
sent.  That  was  a  price  list,  materially  dif- 
ferent in  its  form  and  phniseology  from  any 
of  these  documents,  which  list,  in  the  ordi- 
nary course  of  Messi-s.  Wilson  «t  Co.*s  busi- " 
ness  (who  were  retail  as  well  as  wholesale 
dealers),  was  liable  to  pass  into  the  hands 
of  ignorant  and  unwary  customers.  The 
pi-esent  documents  (except  the  "  direc- 
tions ")  could  not  do  so,  without  a  devia- 
tion from  the  settled  course  of  the  defen- 
dant's, andfi*om  the  natural  and  pi*cfiumable 
course  of  his  customera',  business. 

It  was  contended  that  the  acts  of  the 
defendant  enabled  his  wholesale  cu8tomei*s 
to  shew  these  documents  to  their  own  retail 
customers,  for  the  purpose  of  passing  off 
the  goods  l)ought  from  the  defendant  as 
the  plaintiffs'  manufacture.  Tlie  answer 
is,  that,  unless  the  documents  were  fabri- 
cated with  a  view  to  such  a  fraudulent  use 
of  them,  or  unless  they  were  in  themselvas 
of  such  a  nature  as  to  suggest,  or  readily 
and  easily  lend  themselves  to,  such  a  fraud, 
(which,  in  my  opinion,  they  were  not),  the 
supposed  consequence  is  too  remote,  specu- 
lative and  improbable  to  be  imputed  to  the 
defendant,  or  to  be  a  ground  for  the  inter- 
ference of  a  Coui-t  of  justice  with  the 
course  of  the  defendant  s  business.  There 
is  no  evidence  that,  in  point  of  fact,  any 
such  use  was  ever  made  of  them.  The 
"  directions  for  use  "  spoke  unmistakably 
of  "  Frister  <k  Rossmann's  shuttle  sewing 
machine";  and  no  one,  however  cai-eless, 
could  read  in  that  document  the  words 
"on  Singer's  improved  system"  without 
seeing  and  understanding  their  context. 

The  question  therefore  is,  whether  the 
defendant,  not  representing  the  machines, 
which  he  sells  as  of  the  manufacture  of  the 
plaintiffs,  but,  on  the  contraiy,  represent- 
ing them  as  manufactured  by  the  Berlin 
company,  is  at  libt'i-ty  to  say  that  ho 
makes  them  "  on  the  Singer  system  "  ?  I 
agree  with  the  Couit  of  Appeal  in  thinking 
that  he  is  at  liberty  to  do  so,  and  that  l)y 
so  doing  (if,  in  substance,  he  docs  no  more) 
he  infringes  no  right  of  the  plaintiffs. 

The  ])lain tiffs  have  insisted  throughout 
this  suit  that  the  words  "  the  Singer  sys- 
tem "  (so  used)  are  misleading,  arbitmry 
and  immeaning ;  that  there  is  no  system 
or  principle  whatever,  distinctive  or  cha- 


racteristic, of  any  class  or  classes  of  m- 
chines  manufactured  either  by  tbenudTa 
or  by  the  Berlin  company,  to  which  tint 
teiin  can  rationally  be  applied ;  and  thae" 
fore  that  it  can  only  be  intended,  and 
can  only  have  a  teudem^,  to  deoeiTe.  I 
will  assume  (without  deciding)  that,  if  it 
were  so,  this  might  be  evidence  of  tn  in- 
tention, on  the  part  of  the  defendint  and 
his  company  and  those  dealing  with  than, 
to  pass  into  the  general  market  goodi 
manuftictm'ed    by    the    Berlin    ocRnpiny 
imdcr  the  denomination  of  "  Singer  ma- 
chines," in  order  that  they  might  obtein 
the  benefit  of  the  plaintifis'  reputation,  and 
be  supposed  (more  or  less  extensivQly)  to 
be  of  the  plaintiffs'  manufacture.    Bat^  on 
this  point,  the  contention  of  the  phintifi 
appears  to  me  to  be  disproved  by  the  eri- 
donce.      I  am  satisfied  that  the  pbaae 
"  Singer  system,"  whether  sdentifieornoti 
whether  exact  or  loose,  is  used  fay  tha 
defendant,  and   by  other  persons  in  tlie 
same  trade,  to  signify  not  a  figment  bat  a 
fact. 

The  defendant,  as  agent  of  the  Beilin 
company,  deals  in  two  only  of  the  sevenl 
varieties  of  machines  which  the  plaintifii 
also  make  —  namely,  those  styled  the 
"  Family  "  and  the  "  Medium  "  mwAines, 
the  ''  Medium  "  scarcely,  if  at  aU,  differing 
from  the  "Fa.mily"  except  in  size.  He 
also,  it  must  be  recollected,  deals  in  other 
machines,  at  least  as  prominently  put  for 
ward  in  his  advei*tisementrsheets  and  price- 
lists,  which  he  describes  as  manofiactored 
on  "  the  Wheeler- Wilson  system."  Thew 
are,  in  fact,  a  good  many  different  kinds 
of  sewing  machines,  well  known  in  the 
trade,  which  have  come  to  be  described  ly 
apjxillations  derived  from  the  names  of  their 
original  inventors,  {Vitentees  or  manuftfr 
turers,  of  which  appellations  *'Wheek^ 
Wilson"  is  one.  Messrs.  Wheeler  A 
Wilson,  like  Mr.  Singer,  formed  a  oon- 
pany  for  the  manufacture  of  sewing 
machines,  and  that  company,  like  the 
plaintiffs  in  the  present  case,  sought  to 
resti-ain  the  use  of  the  name  "'Whede^ 
Wilson"  by  other  manufacturers.  I* 
was  decided,  however,  by  Vice-Chancelkr 
James  in  \m^— Wheeler  <jt  WiUon  Jfow- 
facturing  Company  v.  Shakespeare  (3)-- 

(3)  30  Law  J.  Bep.  Chanc  36. 
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that  this  name  "  Wheeler- Wilson "  had 
oome  to  signify  in  the  trade,  not  the  par- 
ticular manufactures  of  Messrs.  Wheeler  <& 
Wilson  or  of  the  Wheeler- Wilson  Com- 
pany, but  the  kind  or  kinds  of  machines 
whiich  they  made,  the  manufactui'e  of 
which  was  publici  juris.  The  injunction, 
'  therefore,  asked  in  that  case  was  refused. 
Your  Lordships  have  not  now  to  review 
that  decision,  nor  do  I  assume  either  that 
it  was  or  that  it  was  not  right ;  but  it  is 
part  of  the  history  of  the  trade  in  those 
■ewing  machines  in  which  the  pi'esent  de- 
fendant now  deals ;  and  it  is  manifest,  on 
the  face  of  the  defendant's  advertisement 
sheets  and  pnce  lists,  that  he  has  used  the 
words  '' Singer  system"  in  exactly  the 
same  sense,  relatively  to  the  plaintifis  and 
their  predecessor  in  business,  in  which  he 
uses  the  words  "  Wheeler- Wilson  system," 
relatively  to  Messrs.  Wheeler  <fe  Wilson, 
and  the  company  carrying  on  business 
under  that  name. 

The  defendant's  witness,  Mr.  Newton 
Wilson  (Question  7499),  says: — "Every 
sewing  machine,  as  it  came  into  the  English 
market  successively  from  America,  came  to 
be  known,  in  the  first  place,  by  its  outwai-d 
form,  and,  secondly,  by  the  aniingemcnt 
of  parts  which  constitute  that  machine ; 
and  that  arrangement  of  pai-ts,  combined 
with  that  peculiai*  outward  form,  consti- 
tutes a  type  or  class."  This  is  evidently 
what  the  defendant  and  others  in  the 
trade,  who  u^  the  same  phraseology  with 
the  defendant,  mean  by  the  word  "system." 
In  the  9th  paragraph  of  his  statement  of 
defence  the  defendant  avers  that  the  words 
"  Singer  system  "  and  "  Singer  machines," 
as  he  uses  them,  are,  and  are  understood 
in  the  trade  to  be,  descnptive  of  certain 
special  characteristics  of  outward  form 
and  internal  construction,  which  he  there 
specifies,  and  this  statement  is  supported 
(with  only,  as  it  seems  to  me,  verbal  and 
immaterial  variations)  by  the  evidence  of 
a  scientific  witness  for  the  defendant, 
Mr.  Imray.  That  witness  divides  sewing 
machines  into  three  pnncipal  classes: — 
First,  the  lock  stitch,  working  with  a 
needle  and  shuttle;  second,  the  chain 
■titch ;  and  third,  the  double  chain  stitch. 
To  the  first,  or  "lock  stitch"  type  of 
machines,  he  says  all  those  known  under 
the'  appellations    "Howe,"    "Thomas," 
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"Singer"  and  "Wheeler  and  Wilson" 
belong,  and  ho  specifies  the  distinctive 
characters  of  each  kind,  and  (among 
them)  in  much  detail  (Questions  5904:- 
5920)  those  of  the  machinas  known 
(according  to  him)  under  the  name  of 
"  Singer."  The  luimes,  he  says  (Questions 
585G-7),  "always  convoy  to  my  mind  a 
distinctive  idea  of  a  distinct  thing" — that 
is,  of  "  great  similarity."  "  Thei-e  might 
be  variati(m  in  detail,  and  yet  the  bi'oad 
constructicm  and  form  might  be  the  same." 
I  believe  this  evidence.  It  is,  in  substance, 
confirmed  by  facts  admitted  in  cross  ex- 
amination by  the  plaintiffs'  own  manager, 
Mr.  Woodruff  (Questions  834-858),  and 
also  by  a  considerable  body  of  documentary 
evidence,  some  of  which  pi^oceeds  from 
souix^es  independent  of  the  parties  to  the 
present  litigation,  and  some  is  traceable 
to  the  plaintiffs  themselves. 

Among  the  defendant's  exhibits  were 
circulars  of  two  German  houses  (uncon- 
nected, so  far  as  appears,  with  the  Berlin 
com|)any),  carrying  on  business  respec- 
tively at  Frankfort  and  Hamburg,  in 
which  sewing  macliines  made  or  sold  by 
them  ai'e  classified  under  the  seveml  ap- 
pellations of  "  system  Wheeler  &  Wilson," 
"  system  Singer,"  "  system  Grover  &  Baker," 
"system*  Howe"  and  "system  Wilcox  & 
Gibbs,"  shewing  tliat  these  are  known  de- 
nominations of  particular  kinds  of  ma^'hines 
upon  the  continent  of  Europe.  It  may  be 
(as  was  said  by  the  plaintiffs'  counsel)  that 
all  these  were  issueii  after  1870,  the  time 
to  wliicli  the  plaintiffs  i*efer  the  commence- 
ment in  this  country  of  that  use  of  the 
name  "  Singer "  )>y  other  manufactui-ers 
which  they  allege  to  be  unlawiiil. 

No  such  explanation,  however,  can  bo 
given  of  the  cii-culara  of  "M,  Callebaut,  a 
French  manufacturer,  who  in  1865  ob- 
tained a  gold  medal  at  the  Paris  Exliibi- 
tion  for  a  machine  or  machines  of  the 
plaintiffs'  own  manufactm-o,  for  which 
medal  the  plaintiffs,  in  their  own  circulars, 
claimed  ci*edit,  and  to  whom  the  plaintiffs, 
by  agreement,  relinquished  the  exclusive 
right  of  manufacturing  that  class  of 
machines  in  Fnince.  In  this  circular  of 
M,  Callebaut,  published  cei-tainly  before 
1870,  the  words  "systeme  Singer"  are 
used  to  describe  the  machines  of  his  own 
French    manufacture.     Nay,    more,    the 
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plaintiffs  themRelves,  in  the  same  circulars 
in  which  they  reckoned  IVL  Callebaut's 
gold  medal  among  the  premiums  obtained 
by  them  at  varioiLs  industrial  and  interna- 
tional exhibitions,  said,  '^  The  principle  of 
the  Singer  Manufacturing  Company's 
sewing  machines  has  not  been  changed 
since  their  first  introduction  to  the  public ; 
yet  many  beautiful  labour-Siiving  additions 
have  been  attached/'  kc. ;  and  they  de- 
scribed their  family  machine  as  "con- 
structed on  sound  mechanical  principles, 
which  have  been  thoroughly  tested  with  a 
view  to  attain  the  greatest  possible  degree 
of  simplicity  and  durability  without  lialn- 
lity  to  derangement,"  and  as  sewing  "  with 
a  straight  needle,  thus  obtainingthe  greatest 
possible  amount  of  strength  and  power  to 
pass  seams  and  irr^ularities  in  the  work, 
mhich  manifestly  c(in  luver  he  equalled  hi/ 
any  system  using  a  curved  needle,**  (The 
italics  are  in  the  circular.)  This  language 
the  plaintiff's  manager,  Mr.  Woodruff, 
tried  in  liis  cross-examination  to  explain 
away  by  saying  that  it  "  had  no  meaning," 
and  was  "very  stupid,"  and  "deceived 
people,"  and  that  the  plaintiffs  wei'e 
"  capable  of  doing  stupid  things  as  well  n» 
other  people."  It  is  superfluous  to  sjiy 
that  the  fjict  api)ears  to  me  to  be  of  much 
more  value  than  the  explanation. 

There  were  also  cxpreasions  of  an  im- 
port wliich,  in  my  opinion,  amounts  to 
much  the  same  thing,  in  the  specifications 
of  several  patents  taken  out  in  this  country, 
by  the  plaintiffs  or  their  agents,  for  im- 
provement's in  their  machines.  In  Newton's 
specification  of  1 8G3  (the  invention  patented 
being  a  communication  from  Mr.  Singer) 
mention  is  made  of  an  ordinaiy  Singer 
machine  fitted  with  a  novel  armngement 
and  of  "  Singer's  well-known  construc- 
tion of  sewing  machine."  In  Woodruffs 
specification  of  1805  ""the  moans  shewn 
for  operating  the  needle  and  sliuttlo  "  are 
said  to  "require  no  sjixKjial  explanation," 
iKKjause  it  is  "the  well-known  arrange- 
ment of  Singer  machines."  I  think  it  un- 
necessary to  pursue  this  point  fui-ther.  It 
may  be  true,  as  the  plaintiffs  say,  that  the 
machines  to  which  they  now  attach  that 
apj)ellation  vary,  in  points  which  may 
possibly  be  useful  and  impoi-tant,  from 
their  older  machinas  by  which  it  was 
Qrig[inally  acquii^ ;  but  the  conclusion  to 


which  I  am  brought  unhesitatingly  by  the 
whole  evidence  is  that  there  \mr  been,  for 
many  years  past,  sufficient  oondnnity  and 
identity  of  method  in  the  constmctioii  of 
the  plaintiffs'  lock-stitch  machines  (pu- 
ticularly  of  machines  of  those  daaw 
which  they  describe  as  "Family"  or 
"Medium,"  and  which  are  also  mamh 
factured  by  the  Berlin  company)  to  mftke 
the  term  "  Singer  system,"  as  used  with 
respect  to  those  machines,  a  bona  fd%  and 
intelligible  description,  which  has  obtuned 
extensive  currency  both  in  England  and 
on  the  continent  of  Europe,  of  some  mUf 
distinctive  character  or  characters  in  tint 
method  of  construction. 

It  follows  that,  in  my  opinion,  the  use 
of  that  phraseology  by  the  defendant  is  not 
evidence   of   any  fraudulent  purpose  or 
intent.     It  was  urged,   however,  tiiat  it 
ought  not  to  be  regarded  separately  fen 
tho  use  of  the  brass  plate  or  label,  wbiek 
has  been  adjudged  to  be  an  infringment  of 
the  plaintiff'  trade-mark ;  that  it  is  one  of 
a  series  of  acts,  designed  with  a  view  to, 
and  practically  terminating  in,  the  use  of 
that  plate  or  label ;  and  tliat  all  such  aeti^ 
being  so  connected  together,  oug^t  to  be 
alike  prohibited.      In  this  view  I  cannot 
agree.      I  think  that  the  representaftioDS 
made  by  the  defendant  to  his  whoMB 
customers,  whether  orally   or  \s^  broad-, 
sheet,  piice  list,  or  invoice,  have  no  natonl 
or  necessaiy  connection,   in  iotention  or 
in    fact,    with    any   deoeptipn    of  rotail 
customers,    which    might    possibly  aiiw 
from  the  use  of  the  brass  plate  or  label 
No  one  would  contend  that  there  was  a&J 
such  connection  if,  in  those  representation 
to  the  defendant's  wholesale  customen,  th^ 
word  "  Singer "  bad  not  occiured ;  an^ 
the  case  is  really  the  same,  if  (as  I  thinl^) 
the   word   "Singer"  was  so   used  as  t^ 
obviate  any  reasonable  possibility  of  mi^ 
undei-stancling  or  deception. 

Tlie  counsel   for  the  appellants  lasb^^ 
argued  that  the  plaintiffs,  trading  nnd^^ 
Mr.  Singer^s  name,  and  using  his 
mark,  had  acquired  such  a  right  of  pi 
pcrty  in  that  name  as  to  entitle  them 
restrain  any  rival  in  trade   Irom  intrC^ 
ducing  it  into  any   of    his    price   It 
circulars  or  advertisements,  even  in  si 
a  way  as  might  exclude  the  possibility  of  i 
being  understood  to  represent,  dii^ectly  o^ 
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indirectly,  that  the  goods  sold  by  him  were 
manufactared  by  the  plaintiffs,  or  that  his 
trade   or  business  was  identical  or  con- 
nected with  the  ti'ade  or  business  of  the 
plaintiflk      For  that  argument  no  autho- 
rity  was  cited;    and    it  cannot,   in  my 
opinion,  be  maintained  on  any  principle. 
The  reputation  acquired  by  machines  of  a 
particular    form    or  construction  is  one 
thing;  the  reputation  of  the  plaintiffs,  as 
manufacturers,  is  another.     If  the  defcn- 
dant  has  no  right,  under  colour  of  the 
former,  to  invade  the  latter,  neither  have 
the  plaintifis  any  right,  under  colour  of 
the  latter,  to  claim  (in  effect)  a  monopoly 
of  the  former.     If  the  defendant  has  (and 
it  is  not  denied  that  he  has)  a  right  to 
make   and  sell,  in  competition  with  the 
plaintifff^,    articles   similar  in    form   and 
construction  to  those  made  and  sold  by 
the  plaintiffs,  he  must  also  have  a  light  to 
say  that  he  does  so,  and  to  employ  for 
that  purpose  the  terminology  common  in 
his  trade,  provided  always  that  he  does 
this  in  a  fair,  distinct  and   unequivocal 
way.     The  Court  of  Appeal  has  thought 
that  (apart  from  the  infringement  of  the 
trade-mark)  this  is  all  that  he  has  done. 
I  think  the  same,  and  I  therefoi*o  move 
your   Lordships  to   dismiss  this    appeal. 
But  with  regard  to  costs,  I  have  some- 
thing special    to  say.       The    appendices 
before  your  Lordships  are  of  enormous 
hulk ;  and  it  can  hiu*dly  be  doubted  that 
most,  if  not  the  whole,  of  the  matter  con- 
tuned  in  them,  which  does  not  consist  of 
ihorthand  writer's  notes,  was  printed  and 
used  in  the  Court  below.     Although  your 
Lordships,  if  you  should  concur  in  the 
ykwB  which  I  have  submitted  to  you, 
wxU    think  it  your  duty  to  dismiss  this 
l^^^^f  y©t  I  am  -bound  to  sfiy,  looking 

^L^       ^^*  P*"^  ^^  *^^®  ^^^^^  ^^  ^  which 
■^_  J>laintifl&j  have  obtained  and  retained 

^  *^\iunction,  and  to  some  other  cii'cum- 

^^^5e8   which  I  think  one  of  my  noble 

Jf^     *  earned  friends  will   take  notice  of, 

^T  ^  cannot  regard  the  conduct  or  the 

Po^^xoti  of  the  d^endant  as  standing  in  a 

^^2ri*^^^^io*^  point  of  view.     Looking, 

*^*''^fore,  to  the  bulk  and  magnitude  of 

.    .appendix,  and  to  the  introduction  into 

A,^'^  a  manner  which  I  think  decidedly 

^'^^^'^^'Jeesary  and  improper,  of  a  vast  mass 

c(  worthand  writer's  notes,  it  seems  to  me 


that  it  would  be  right  for  your  Lordships, 
subject  to  the  modification  which  I  am 
about  to  suggest,  to  give  the  respondent 
cost^  in  the  usual  manner,  but  that  you 
should  limit  those  costs  so  far  as  the 
ap}>endix:  is  concerned ;  and  what  I  would 
propose  to  your  Lordships  is,  that  the 
costs  given  to  the  i-espondent  should  not 
include  either  the  shorthand  writer's  notes 
of  the  arguments  which  tire  in  the  ap- 
pendix, or  any  allowance  whatever  for  the 
drawing  of  the  api>endix. 

Lord  Bramwell. — The  case  of  the 
plaintiff  (not  fi-om  any  fault  of  their 
counsel)  was  so  loose  and  vague  that, 
instead  of  trying  to  state  and  deal  with  it, 
it  is  easier  to  consider  what  the  defendant  is 
chai'ged  with  having  done,  and  see  if  there 
is  anything  in  it  of  which  the  plaintiffs 
have  a  right  to  complain.  Now,  as  has 
been  said  by  the  noble  and  learned  Lord 
on  the  Woolsack,  there  are  four  documents 
or  papers,  published  or  uttered  by  the 
defendant,  to  which  the  plaintiffs  object. 
Three  of  them  state  the  defendant  to  be  a 
seller  of  sewing  machines,  which  he  calls 
"  Singer  Sewing  Machines,"  but  which  he 
says  SLve  made  by  manufacturers  at  Berlin. 
The  plaintiffs  say  that  this  is  a  representa- 
tion that  the  machines  are  of  the  plaintiffs' 
make,  because,  say  the  plaintiffs,  you,  the 
defendant,  mean  something  by  the  ex- 
pression "  Singer  sewing  machine  " ;  but 
as  there  is  no  principle,  or  system,  or  plan 
which  is  peculiar  to  the  macldnes  we  make, 
a  *^  Singt^r  sewing  machine ''  must  mean 
one  of  our  make,  tliough  you  say  it  is  not. 
And  in  order  to  make  out  this  case,  prac- 
tical men  have  been  ctiUed  to  shew  that 
by  "  Singer  sewing  machine,"  one  made  by 
the  plaintiffs  is  underatood  in  the  trade, 
and  what  is  called  scientific  evidence 
has  been  given  to  shew  that  there  is  no 
principle  in  the  machines  made  by  the 
plaintiffs.  I  cannot  but  think  that  my 
Jamentcd  friend  Sir  H.  Jackson  engaged 
in  a  very  unprofitable  verbal  discussion  on 
tliis  heiid.  For  I  am  very  clejirly  of 
opinion  that,  whether  "  principle  "  is  or  is 
not  the  right "  word,"  there  is  undoubtedly 
the  **  thing  "  there,  the  existence  of  which 
he  wished  to  establish,  namely,  a  plan  on 
which  the  plaintifik  make  the  bulk  of 
their  machines,  a  plan  which  may  have 
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been  altered  and  improved  from  time  to 
time,  but  which  as  it  now  exists  is  the 
usual  ])lan.     And  I  come  to  this  condu- 
sion   from   the  acts  and  conduct  of  the 
plaintiffs     themselves,    who     have     con- 
tinually spoken  of  "  the  Singer  system," 
and  to  the  like  effect.     I  Siiy,  therefore, 
that  it  Ls  not  true  that  the  "  Singer  sewing 
machine"  has  no  meaning  but  that  of  a 
machine    made    by   the   plaintiffs.      But 
further,  suppose  it  to  l)o  unmetming,  in- 
accui*ate,  wrong,  as  a]>p1ied  to  any  machine 
not  made  by  the  plaintiffs,  it  is  manifest 
tliat,  as  the  defendant's  ciivulars  say  that 
the  machines  he  sells  are  not  made  by  the 
plaintiffs,  the   result  is,  not  that  he  by 
implication  says  the  contmry  of  what  he 
expressly  says,  but  that  .he  has  used  a 
wrong,  unmeaning,  inaccurate  expi-ession. 
And  so  everv  one  who  reads  his  circulars 
would  understand  ;  at  least  no  one  would 
understand  that  the  plaintiffs   made  tlie 
machines  which   the  defendant   says   the 
Berlin  company  make.     Those  who  know 
there  is  no  Singer  principle  or  system  or 
plan,   know    that   the    defendant   nsas   a 
wrong  expression  ;  those  who  do  not  know 
there  is  no  Singer  principle,   system  or 
plan,  will  on  reading  the  circular  8Up[)0se 
there  is,  but  that  it  is  used  by  the  I^rlin 
makers.      As  to  the  invoice  and  receipt, 
they  were  given  to  an  agent  of  the  plain- 
tiffs, who  knew  the  truth.     I   think  the 
defendant    was    correct     in    Ciilling    the 
machines  "  Singcjr  machines,"  but  even  if 
not,   he   only  used   a   wrong   word,   and 
misled  no  one.     But  then  it  was  said  the 
word    "Siuijor"    is   a  catchword   and    is 
niisleading.     People  who  know  no  l>etter 
may  read  "  Singer  sewing  machine  "  and 
nothing  more,  and  so  1x3  misled.     I  sup- 
pose such  a  thing  is  not  impossible.     But 
in  the  fii-st  place  there  was  no  evidence  of 
it.     In  the  next  place  it  is  eminently  im- 
probable,  ns   the    defendant    deals    with 
wholesale   houses   wlio   know  what   they 
are  about.     And  thirdly,  the  ^wssibility  of 
such  a  mistake  is  not  a  cause  of  action. 
The  same  thing  might  ha^jpen  if  the  defen- 
dant issued  circulars  that  Jiis  were  "  not " 
Singer  sewing  machines.      For  however 
large  he  printed  the  "  not "  some  one  might 
not  see  it.      Tlie   result  is   that,  in  mv 
judgment,  the  defendant  has  uttered  no 
untruth,  nor  anything  calculated  or  likely 


to  mislead  or  deceive,  in  these  four  doca> 
ments.  But  I  cannot  help  saying  that 
the  defendant  ought  to  be  very  mneh 
obliged  to  those  who  advised  him  to  dis- 
continue the  brass  ticket  on  the  mAchioa 
sold  by  him ;  and  I  think  that  adTioe 
might  be  earned  fui*ther,  and  that  he 
would  do  well  to  give  up  shape  and  sbmd 
and  ornamentation,  which  to  me  look  voy 
much  as  though  it  was  intended  lui 
nuichines  should  be  taken  for  the  pUin- 
tiffs'.  I  concur  in  advising  your  Lordahifi 
to  dismiss  the  appeal. 

Lord  Blackburn. — In  this  case  I  agree 
with  the  noble  and  learned  Lord  on  the 
Woolsack  that  the  judgment  of  the  Comi 
of  Appeal  should  be  affirmed,  and  this 
appeal  dismissed  with  costs. 

I  should  not  decide  this  without  hearing 
the  whole  argument  if  I  thought  that  any 
of  those  points  were  involved  in  this  ded- 
sion  w^hicli    in  the  case   of  Tht  Singer 
Manv/actunng   Company  v.    WilwH  (1) 
gave  rise  to  a  difference  of  opinion.    In 
that  case  the  present  Master  of  the  Soling 
and  on  appeal  to  them  the  then  Lordi 
Justices  tfames.   Hellish  and  Baggallay, 
(^me  to  the  conclusion  that  on  the  pleinr 
tiffs'  case  ilnd  evidence  they  had  fidled  to 
shew  that  the  defendant  had  done  any- 
thing wrong,  and  therefore  that  it  wee 
unnecessary  to  hear  the  defendant's  cri- 
deuce.     I  see  that  Vice- Chancellor  Beoon 
Siiys  in  his  judgment  that  the  Master  of 
the  Ilolls  "  non-suited  the  plaintiSl    The 
House  of  Ix)rds,  on  appeal,  thought  the 
non-suit  was  wrong."     That  is  an  inaccu- 
rate expression,  and  the  inaccmnacy  is  one 
that  may  mislead.     A  non-suit  is  when  a 
Judge  who  has  not  the  power  of  deciding 
the  facts  rules,  as  a  matter  of  law,  thit 
there  is  no  evidence  on  which  the  jmyi 
or  whatever  tribunal  had  to  decide  the 
facts,  could  properly  find  facts  sufficient  to 
su])poL't  the  plaintiff's  case.     The  Mait«f 
of  the  Bolls  was  Judge  alike  of  law  and 
fact,  and  what  he  decided  was,  that  there 
was  no  evidence  on  which  he  found  Cute 
sutlicient  to  support  the  plaintiff'  cape; 
and  the   Fiords  Justices  were  of  opinion 
that  there  was  no  evidence  on  which  they 
found  facts  sufficient  to  support  the  plain- 
tiffs' case.      When  the  case  came  befoie 
this  House,  the  Lord  Chancellor  (Caim 
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not  only  thought  that  there  was  evidence 
on  which  they  might  have  found  such 
facts,  but  he  thought,  and  expressly  said, 
that  there  was  evidence  on  which  h^  him- 
self found  facts  sufficient  to  support  the 
plaintiflk*  case. 

I  do  not  now  enquire  whether  the  dif- 
ference between  these  very  high  authoii- 
ties  was  as  to  propositions  of  law  or,  as  I 
incline  to  think,  .only  as  to  the  principles 
which  ought  to  guide  the  tribunal  when 
applying  the  law  to  the  evidence,  and  as 
to  the  inferences  which  ought  to  be  drawn, 
'  or  the  weight  "which  ought  to  be  given,  to 
different  matters. 

Hiat  there  were  differences  sufficient  to 
lead  to  opposite  results  is  clear,  and  if'  I 
thought  that  the  evidence  in  the  present 
case  rendered  it  necessary  to  decide  on  any 

rinte  on  which  those  differences  existed, 
should  certainly  wish  to  hear  all  that 
was  to  be  said  by  the  counsel  for  the  re- 
spondent; for  I  think  it  no  light  thing 
to  dissent  from  an  opinion  of  Lord  Cairns, 
even  though  in  doing  so  I  should  agree 
with  such  eminent  Judges  as  the  Master 
of  the  Bolls  and  Lords  Justices  James, 
Mellish  and  Baggallay.  But  I  must  also 
say  that  I  think  it  no  light  thing  to  differ 
firom  such  eminent  authorities,  even  though 
in  doing  so  I  should  agree  with  Lord 
Cairns.  Neither  should,  I  think,  be  done 
unless  it  is  necessary  for  the  decision,  and 
then  only  after  full  and  careful  delibera- 
tion. These  considerations  induced  me  to 
agree  to  the  Lord  Chancellor's  proposal 
**  to  reverse'  the  decree  of  the  Master  of  the 
Rolisy  bat  to  declare  that  this  is  to  be  with- 
out prejudice  to  any  question  in  the  case, 
and  to  remit,"  itc.  And  that  only,  I  think, 
was  the  decision  of  this  House. 

I  agree,  I  think,  with  every  one  who 
has  as  yet  had  to  express  an  opinion  on  the 
case  at  bar,  that,  notwithstanding  the 
enormous  length  of  the  evidence  produced 
in  this  caise,  the  matters  of  fact  ideally  in 
oontroverBy  are  short  and  simple.  And  I 
also  agree  that  all  the  law  which  is  ma- 
terial for  the  decision  of  this  case  ifi  well 
settled.  Some  points  are,  perhaps,  still 
moot  .points.  In  what  I  now  say  I  shall, 
when  I  touch  on  any  one  of  those,  i)oint 
out  why  I  think  it  is  not  nooessaiy  now  to 
decide  it. 

The  original  foundation  of  the  whole 
Vol.  62.— CuAva 
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law  is  this  :  that  when  one  knowing  that 
goods  are  not  made  by  a  particular  trader 
sells  them  as  and  for  the  goods  of  that 
trader,  he  does  that  which  injui'es  that 
trader.  At  first  it  was  put  upon  the 
grotmd  that  he  did  so  when  he  sold  infci*ior 
goods  as  and  for  the  ti'adei*'s;  but  it  is 
established  (alike  at  law — Blnjiekl  v.  Payne 
(4) — and  in  equity — Edelston  v.  Edel^ton 
(5)) — that  it  is  an  actionable  injury  to  pass 
off  goods  known  not  to  be  the  plaintiffs  as 
and  for  the  plaintiffs,  even  though  not  in- 
ferior. 

The  modes  in  which  goods  may  be  i)ahisod 
off  as  and  for  the  plaintiffs  vaiy.  The 
most  usual  is  where  a  particular  mark  on 
the  goods  or  on  the  packages  in  which  they 
are  sold  has  been  used  to  denote  that  they 
are  made  by  a  particular  firm  to  such 
an  extent  that  it  is  understood  in  the 
market  to  bear  that  meaning.  The  law  as 
to  those  trade-marks  is  now  regulated  by 
statutes ;  but  before  there  was  any  legisla- 
tion on  the  subject  it  was  well  settled  that 
when  any  one  adopted  a  mark  so  closely 
ifesembling  the  trade-mark  of  the  plaintiff 
that  it  would  be  likely  to  be  mistciken  for 
it,  and  put  it  on  his  goods  and  sold  them, 
knowing  that  though  the  persons  to  whom 
he  sold  them  were  well  aware  that  they 
were  not  the  plaintiff's  make,  yet  that  they 
were  meant  to  be  sold  to  othera  who  would 
see  only  the  trade-mark,  and  were  likely  to 
be  deceived  by  its  resemblance  to  that  of 
the  plaintiff,  he  might  be  properly  found 
to  have  knowingly  and  fraudulently  sold 
the  goods  as  and  for  the  plaintiif 's  goods — 
Syl^  V.  Syke8  (6).  And,  so  far,  there  was 
no  difference  between  law  and  equity.  But 
at  law  it  was  necessary  to  prove  that  an 
injury  had  been  actually  done.  In  equity 
it  was  enough  to  shew  that  the  defendant 
threatened  to  do,  and  would,  if  not  pre- 
vented, do  that  injury.  But  there  is  a  fur- 
ther question  on  which  there  may  be  a 
difference  between  law  and  equity. 

In  1838  the  case  of  Millington  v.  Fox 
(7)  was  decided  by  Lord  Cottenham,  then 
Lord  Chancellor.   There  the  plaintiffs  were 

(4)  Ah.k  Ad.  410  ;  1  Ncv.  it  M.  353  ;  2  Liiw 
J.  Kep.  K.13.  68. 

(5)  1  De  Gcx,  J.  .\c  .S.  Ib5. 

(6)  5  Dowl.  .t  Ky.  202  ;  3  13.  &  C.  641 ;  I  Law 
J.  Rep.  (O.s.)  K.B.  48. 

(7)  3  Myl.  &  Or.  338. 
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the  RucoesBors  in  business  of  a  firm  of 
manufacturers  of  steel,  originally  founded 
by  a  person  of  the  name  of  Crowley,  and 
afterwards  carried  on  by  Crowley,  Milling- 
ton  k  Co.  j  and  those  firms,  and  the  plain- 
tiffs as  theii*  successors,  used  as  their  trade- 
mark or  brand  on  their  steel  the  words 
"Crowley"  and  "Crowley  MiUincton." 
The  Lord  Chancellor  in  that  case  said : 
"  I  see  no  reason  to  believe  that  there  has 

.  in  this  case  been  a  fraudulent  use  of  the 
plaintifik'  marks.  It  is  positively  denied 
by  the  answer,  and  there  is  no  evidence  to 
8hew  that  the  defendants  were  even  aw|u?e 
of  the  existence  of  the  plainti£&  as  a  com- 
pany manufacturing  steel;  for  although 
there  is  no  evidence  to  shew  that  the 
terms  'Crowley'  and  'Crowley  Milling- 
ton'    were  merely    technical  terms,  yet 

.  there  is  sufficient  to  shew  that  they  were 
very  generally  used,  in  conversation  at 
least,  as  descriptive  of  particular  qualities 
of  steel.  In  short,  it  does  not  appear  to 
me  that  there  was  any  fraudulent  inten- 
tion in  the  use  of  the  marks.  That  cir- 
cumstance, however,  does  not  deprive  the 
plaintiffs  of  their  right  to  the  exclusive 
use  of  those  names;  and,  therefore,  I 
stated  that  the  case  is  so  made  out  as  to 
entitle  the  plaintiiis  to  have  the  injunction 
made  perpetual." 

It  is,  to  my  mind,  obvious  that  though 
the  defendants  might  have  committed  no 
actionable  wrong  whilst  using  the  plain- 
tiffs' trade-mark  innocently,  yet,  if  they 
persevered  in  the  use  of  it  after  they  had 
knowledge  of  the  facts,  they  would  do 
wrong,  and  there  would  be  evidence  to 
support  a  claim  at  law  for  damages  for 
knowingly  selling  the  defendants'  goods  as 
and  for  the  plaintifis'. 

Crawshay  v.  Thompson  (8)  was  an  action 
at  law  in  1842.  The  declaration  did  not 
assert  that  the  defendants  had  used  the 
plaintiffs  trade-mark,  consisting  of  an 
oval  figure  with  the  letters  W.  C.  on  it ; 
but  that  the  defendants  marked  iron  of 
their  make  with  an  oval  figure  containing 
the  letters  W.  0.,  well  knowing  that  this 
mark  was  intended  to  be  in  imitation  of 
and  similar  in  appearance  to  the  mark  so 
used  by  the  plaintiff,  and  so  sold  their 
iron  as  and  for  the  plaintiff's.     Not  guilty 

(8)  4  Man.  &  0. 357 ;  5  So.  (n.s.)  662  ;  11  Law 
J.  Rep.  C.P.  301. 


was  pleaded,  and,  on  the  trial,  evidoM 
was  given  that  the  iron  with  the  pliin- 
tiff's  brand  bore  a  high  repatation  in  As 
Turkish  market,  and  that  the  dflftndiirte 
had  marked  their  iron  with  the  bnai 
W.  O.  at  the  request  of  a  merchant  li 
Constantinople..  The  plaintiff  gave  no- 
tice to  the  defendants  theit  the  nae  of  tUi 
brand  deceived  the  Orientalfl,  and  reqniEri 
them  to  desist.  The  defendantSi  xnmr 
theless,  persevered.  Chief  Jnstioe  TbU, 
before  whom  the  cause  waa  tried^ieft  iftto 
the  jury  "  to  say,  first,  whether  they  use, 
satisfied  that  the  defendants'  mark  ben 
such  a  dose  resemblanoe  to  the  plamtiffik 
as  in  its  own  nature  was  calculated  to  de- 
ceive the  unwary  or  persons  who.mn 
moderately  skilled  in  the  article,  and  to 
injure  the  sale  of  the  plaintiff's  goodi; 
and,  secondly,  what  was  the  intention  of 
the  defendants  in  using  the  mark  eon- 
plained  of — whether  it  was  for  themnpon 
of  supplanting  the  plaintiff,  or  done  in 
the  usual  course  of  trade,  and  in  eiecqtiflB 
of  foreign  orders  sent  to  their  hoooe; 
because  his  Lordship  said  it  seemsd  to 
him  that  unless  there  were  such  a  fiando- 
lent  intention  existing  (at  least  brfbn 
notice),  and  it  were  proved,  to  the  sotit* 
faction  of  the  jury,  the  defendants  woaU 
not  be  liable."  The  effect  of  the  detednta 
continuing  to  use  the  marks  after  notion 
supposing  the  previous  use  to  have  ben 
innocent,  was  reserved  as  a  pcnnt  of  kv 
for  the  consideration  of  the  Court. 

The  jury  found  for  the  defendants,  uA 
a  rule  for  a  new  trial  was  disduogoi 
Language  was  used  by  the  Judges  wUcb 
may  be  understood  as  laying  down  tint 
proof  of  fraud,  perhaps  even  of  frandoM 
intention,  is  essential  at  law  to  the  maiD- 
tenance  of  the  action,  and  that  ena 
though  the  defendants  had  been  pnifal 
to  have  done  wrong  after  notice,  yat^if 
they  bona  fide  thought  the  notice  wis 
unfounded,  the  action  would  not  lie,  I 
suppose  on  the  ground  that  the  receipt  of 
notice  is  not  more  than  evidence  of  know- 
ledge. I  express  no  opinion  as  to  whetiwr 
this  is  the  meaning  of  what  wasBudia 
that  case,  or  as  to  whether  such  is  tbe 
rule  at  law.  Lord  Cairns  expreawB  o 
decided  opinion  that  it  is  not  the  role  in 
equity.  All  that  I  think  it  propet  now 
to  decide  is  that  there  is  notning  in  Ae 
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evidence  in  the  oaae  at  bar  to  raise  such  a 
point. 

There  is  another  way  in  which  goods 
not  the  plaintiflTs  may  be  sold  as  and  for 
the  plaintiffs.  A  name  may  be  so  appro- 
priated by  user  as  to  come  to  mean  the 
goods  of  the  plaintiff,  though  it  is  not, 
and  never  was,  impressed  on  the  goods,  or 
on  the  packages  in  which  they  are  con- 
tainedy  so  as  to  be  a  trade-mark,  properly 
80  called,  or  within  the  recent  statutes. 
Where  it  is  established  that  such  a  trade- 
aaxne  bears  that  meaning,  I  think  the  use 
of  that  name,  or  one  so  nearly  resembling 
it  as  to  be  likely  to  deceive  as  applicable 
to  goods  not  tiSuB  plaintiff's,  may  be  the 
means  of  passing  off  those  goods  as  and 
tat  the  plaintiff's  just  as  much  as  the  use 
of  a  trade-mark;  and  I  think  the  law  ^so 
fitf  as  not  altered  by  legislation)  is  tne 
■ama  And  I  think  it  settled  by  a  series 
of  OMSSy  of  which  ffall  v.  BarroMos  (9)  is,  I 
think,  the  leading  one,  that  both  trade- 
marks and  trade-names  are  in  a  certain 
■ansa  property,  and  that  the  right  to  use 
them  passes  with  the  goodwUl  of  the 
boBiness  to  the  successors  of  the  firm  that 
originally  established  them,  even  though 
the  name  of  that  firm  be  changed,  so  tlmt 
they  are  no  longer  strictly  correct.  This 
was  evidently  Lord  Cottenham's  opinion 
in  MilUngtan  v.  Fox  (7),  and  I  know  of 
no  authority  against  it. 

The  plainti&  here  are  the  successors  of 
L  M.  Singer,  and  are  as  such  entitled  to 
the  use  d[  the  trade-names  acquired  by 
him  and  their  other  predecessors.  There 
is  no  question  as  to  trade-marks.  And, 
though  I  do  not  think  it  can  be  said  as  a 
matter  ci  law  that  the  name  of  a  trader  is 
necessarily,  when  applied  to  goods  of  the 
kind  he  deals  in,  to  be  understood  as 
derignating  his  goods,  so  as  necessarily  to 
be  a  trade-name,  yet  that  is  very  likely  to 
be  the  case ;  and  I  have  no  doubt  that  in 
this  case  it  is  proved  that  the  words 
M  Singer  "  or  Singer's  Machines,"  when 
applied  to  sewing  machines,  are  under- 
stood by  most  persons  to  be  the  trade- 
name of  the  plaintii&.  The  evidence  in- 
tended to  contradict  this  goes  as  far  and, 
in  my  mind,  no  further  than  to  establish 
that  these  terms  were  very  generally  used 

(9)  4  De  Gez,  J.  &  8.  160;  83  Law  J.  Bep. 
Chana  SQ4. 
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by  particular  persons,  but  not  by  every 
one,  as  designating  machines  of  a  par- 
ticular type  by  whomsoever  made  or  sold. 
And  so  far  there  is  no  solid  distinction 
between  the  facts  in  this  case  and  those 
found  in  MiUington  v.  Fox  (7). 

In  the  case  in  Scotland  against  Kim- 
ball (10),  and  in  t^at  against  Wilson  (1), 
the  defendants  had  used  the  name  of 
Singer  in  advertisements  as  designating 
their  machines,  and  they  did  not  deny 
that  they  knew  that  the  plaintifik  had 
used  that  name;  but  they  alleged  that 
they  had  always  taken  such  precautions 
in  the  wording  and  heading  of  their  ad- 
vertisements, stating  that  the  Singers 
they  sold  were  made  by  them,  that  the 
use  of  the  name  could  not  mislead  any  one. 

The  Court  of  Session  in  KimbciWa  Case 
(10),  by  their  interlocutor,  "find  that  for 
a  period  of  at  least  seven  years  prior 
to  the  petition  for  interact '  being  pre- 
sented in  the  inferior  Court,  the  name 
Singer  had,  in  the  sewing  machine  trade, 
been  used  and  appropriated  exclusively  to 
designate  and  identify  the  sewing  machines 
made  by  the  pursuers."  ''  Find  that  the 
defenders  have  recently  sold  and  offered 
for  sale  machines  made  by  themselves, 
under  the.  name  of  'Singers,'  'Singer 
machines,'  and  '  Singer  sewing  machines,' 
and  therefore  grant  interdict,"  ko. 

I  do  not  thmk  it  necessary  to  say  what, 
in  my  opinion,  was  the  effect  of  this  de- 
cision of  the  Scotch  Court.  It  may  be 
that,  having  found  on  the  evidence  that 
the  pretences  of  warning  all  who  bought 
the  so-called  Singers  that  they  were  not 
made  by  the  pursuers,  were,  in  plain 
English,  shams,  and  that  the  defenders 
really  sold  their  machines  as  and  for  the 
pursuers,  they  had  sufficiently  expressed 
this  in  their  finding.  It  may  be  that  they 
went  further,  and  that  this  finding  shews 
that,  in  the  opinion  of  the  Court  of  Ses- 
sion, the  defence  that  the  defenders  had 
always  qualified  the  use  of  the  plaintiff' 
trade-name  in  such  a  manner  as  to  prevent 
its  misleading  was  irrelevant,  and  that 
they  need  find  nothing  on  it.  Lord 
Justice  Hellish  seems  to  have  understood 
them  to  go  so  &r. 

In  WUsim'a  Case  (1)  the  Master  of  the 

(10)  11  Court  Sess.  Cas.  Bid  set.  267 
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RoIIk  aiid  Lonls  Justicos  James,  Mellish 
and  Biiggallay,  all  thought  Uiat  it  was 
proved  tliut  the    defendant    liad    always 
taken  such  pi*ecautions  as  effectually  to  pre- 
vent the  possibility  of  deceit,  and  so  doing 
proved  a  defence ;  and  Lord  Justice  Mel- 
ILfh  gives  his  reasons  for  thinking  that 
the  Scotch  Court,  as  ho  understood  their 
decision,    had    gone     further    than    any 
English  case  had  gone,  and  further  thw 
an  English  Court  should  follow.     When 
the  case  was  brought  up  to  this  House, 
Lord   Cairns  thought  and  said  that  the 
evidence  did  not,  in  his 'opinion,  prove 
that  effectual  precautions  had  been  taken. 
It  may  be  that  he  thought  that  the  Court  ' 
of  Session,  if  going  as  fsu:  as  Lord  Justice 
Mellish  thought,  had  not  gone  too  far, 
and  that  an  English  Court  should  follow 
them  ;  I  do  not  know  how  that  may  be, 
he  did  not  express  an  opinion  on  that 
point  either  way. 

As  I  have  already  said,  if  in  the  case 
now  at  bar  the  defendant  had  used  the 
trade-name  of  the  plaintiffs,  as  it  is  stated 
in   the  second  finding  of   the  Court  of 
Session,  I  should  not  on  this  state  of  the 
authorities  decide  without  at  least  hearing 
the  whole  argument.     But  the  defendant 
in  this  case  alleges,  and  I  think  proves, 
that  he  never  has  sold  or  offered  for  sale 
machines  made  by  himself  under  the  name 
of  Singer,  or  Singer  machines,  or  Singer 
sewing  machines,    or    any  name  so  re- 
sembling those  names  as  to  be  calculated 
to  mislead.      He  makes  one  admission, 
which  I  will  read.     "  It  is  the  fact  that 
the  defendant  sometimes,  but  not  always, 
attaches  to  Singer  machines  sold  by  hun, 
and  manufactured  by  the  said  foreign  com- 
pany hereinbefore  referred  to,  and  sold  by 
the  defendant  as  their  agent  as  aforesaid, 
hwnA  labels  or   plates.     In   many  cases 
there  is  no  label  or  plate  at  all  upon  the 
machine,  in  the  great  majority  of  cases 
in  which  there  has  been  any  such  label  or 
plat^  such  labels  have  been  German  in- 
scriptions, and  in  the  case  of  from  about 
250  to  300  machines,  and  no  more,  before 
the    commencement  of   this  action,  the 
defendant  sold  machines  to  dealers  with 
brass  plates  or  labels  upon  them,  which 
contained  the  words,  in  the  centre  '  F.  k 
R.    128   London  Wall,   London,'    which 
were    the  ^  prominent    and    conspicuous 


words,  and  round  them  in  smaller  lettn 
wcra  the  words    'Frister  &  Bnnnmwm'g 
Singer  Machine '  in  letters  of  tn  nnifom 
size,    connected    together  by  the  woidi 
'German'      and       'mana&otiinr'     ii 
smaller  letters.    All  the  other  labds  or 
plates  upon  any  sewing  machines  sold  I7 
the  defendant  have  either  had  Gsmm 
words  upon  them,  with  no  refennee  to 
the  words  'Singer   machine'    at  all,  or 
have  been  labels  similar  in  form,  sbs  and 
appearance  to  the  first-mentioiied  hbeki 
but  with  the  words  '  Frister  k  RosBmianh 
shuttle  machine'    in  lieu  of  the  worii 
'  Singer  machine.'     Althoag)i   the  dAn- 
dant    is    satisfied  and    believes  thai  w 
person  has  been  or  could  really  be  midBd 
or    deceived     by    the    words    'Siogv 
tfta/*hiTiA '  AS  used  on  the  said  labdi  v 
plates  in  the  only  manner  in  whicb  he  hiB 
ever  used  them  before  the  oommenoeiiMBt 
of  this  action,  yet  the  question  .is  of  no 
importance  to  the  defendant,  and  to  avoid 
all  excuse  for  further  litigation  the  deftn- 
dant  has,  since  the  oommenoement  of  thii 
action,  absolutely  ceased  to  use,  and  ths 
defendant  has  not  since  the  oomniBDoefMnt 
of  this  action  sold  or  disposed  of  air^  lov- 
ing machine  with  any  such  label,  iwto  or 
mark  thereon,  or  having  the  word '  BiiigBr' 
upon  it;  and  in  order  to  avoid  iMeta 
expense  he  hereby  submits  and  under' 
takes  not  to  use,  and  he  offers  to  wsAfA 
at  once  to  a  jud^ent  and  injunction,  witk 
such    costs    as  this    Court  shall  direct 
against  his  using  any  hibel  or  farasB  plito 
upon  or  attached  to  any  sewing  mtduno 
in  which  the  words 'Singer  machine 'or 
'Singer   system'  or  the    "^ord  'Singtr, 
either  alone  or  in  conjunction  with  aof 
other  word  or  words,  is  in  any  way  nnd, 
or  selling  or  using  any  such  machine  wiib 
the  word  '  Singer '  on  the  above  or  otliff- 
wise  affixed  thereon  or  attached  therota 

An  injunction  was  drawn  up  in  tenoi 
of  this  submission,  and  against  that  tlio. 
defendant  has  not,  and  after  that  8al>- 
mission  could  not,  appeal. 

The  defendant  does  admit  that  be 
has  in  his  advertisements  and  circalin 
said  that  he  makes  and  sells  machiiM 
made  on  the  Singer  system;  and  ha 
maintains,  and  as  I  think  correctly,  tint 
he  has  a  right  so  to  do,  if  he  does  no 
more.    An  attempt  was  made  to  provo 
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iras  nothing  that  could  pro- 
led  a  Singer  system,  and  that 
3  use  of  tiiese  words,  said  not 
J  accurate,  must  be  equivalent 
B  ^  Singer  Machines."  I  think 
attempt  totally  faUed.  The 
lemselves  had  in  a  patent  as 
S  used  the  words  "  an  ordinary 
chine"  and  ''  Singer's  well- 
traction  of  sewing  machines," 
ly  o£  their  circulars,  both  be- 
when  the  Scotch  suit  against 
A  begun,  and  since,  have  used 

I  do  not  enquire  whether  it 
be  scientific  meaning.  I  agree 
ihe  noble  and  learned  Lord  on 
fik  has  just  said,  that  scientific 
9  or  not,  it  has  been  used  by 
]3  themselves,  and  by  others  in 
\  signify  not  a  fiction,  but  a  fact. 
eUeved  firom  examining  the 
oments  relied  upon,  because  I 
l(Hng  so  only  repeat  what  has 
y  said  by  the  Lord  Chancellor, 
entirely  concur.  In  only  one, 
16  invoices,  are  the  words 
usfaine  "  used.  I  entirely  agree 
a  person  (in  this  case  a  person 
k  detective  for  the  plamtifis) 
er  to  a  wholesale  house  for  one 
Qgers,  it  was  very  natural  that 
Je  house  should,  in  sending  in 
ie,  adopt  the  term  used  in  the 

tiiat  their  doing  so  could  not 
lerson  who  had  eJready  ordered 

And  I  think  iiiat  there  was 
for  saying  that  the  defendant 
ave  been  careful  in  using  the 

on  the  invoice,  lest  it  should 

a  means  for  deceiving  subse- 
ohasero  of  the  article.  The 
bouse  throughout  issued  their 
Balers  who  came  to  them  con- 
and  that  for  an  obvious  rea- 
ls not  wished  by  those  dealers 
nirchasers   from  them  should 

much  they  had  added  to  the 
vhidi  they  bought  them  from 
nle  house,  and  the  invoice 
w  that  price,  and  therefore 
be  shewn  to  a  purchaser  from 

only  one  other  matter  on  which 
necessary  to  say  anything.  The 
the  Bolls  in  Singer  v.  Wilson 


(1)  says  that  the  Attorney-General  (Hol- 
ker)  ''wanted  the  general  question  de- 
cided, whether  he  was  entitled  to  the  in- 
junction as  asked  by  the  prayer — namely, 
to  restrain  the  defendant  from  ofiering  for 
sale  any  sewing  machine  as  *  Singer's '  or 
the  Singer  Machine,  whether  he  said  it 
was  made  by  himself  or  not."  I  do  not 
find  that  the  counsel  in  the  House  of 
Lords,  of  whom  Sir  John  Holker  was  not 
one,  renewed  this  request.  Nothing  cer- 
tainly was  said  about  it  by  any  of  the 
Lords,  unless  it  was  in  my  mind  when  I 
said  that  the  plaintifEs,  if  the  all^;ations 
in  their  bill  were  proved,  were  entitled 
to  some  relief,  and  added  "  whether  they 
would  be  entitled  to  an  injunction  to  the 
extent  which  is  asked  for  in>  the  prayer  of 
the  bill  is  a  different  question.  I  have 
no  independent  xeooUection  of  what  I 
meant,  but  I  think  it  probable  enough 
that  I  was  r^erring  to  this.  At  all 
events  nothing  was  decided  in  this  House 
on  this  point;  and  notl^ng  falls  to  be 
decided  in  this  case  as  to  whether  there 
was  such  a  right  as  to  the  use  of  the  trade- 
name, for  it  is  not  used.  But  it  was  argued 
that  the  plaintiflb  were  entitled  to  an  in- 
junction to  prevent  the  use  of  the  plain- 
tiflb'  name  in  any  way  in  reference  to 
articles  such  as  they  sell.  It  was  not 
denied  that  every  one  was  at  liberty  to 
make  and  sell  machines  in  every  respect 
identical  with  those  made  by  the  plaintiff, 
and  to  say  that  the  goods  he  made  and 
sold  were  identical  with  those  made  by 
the  plaintifis  in  shape  and  construction, 
and  to  allege  that  the  materials  were 
better  than  those  used  by  the  plaintiff, 
and  more  skilfully  put  together,  and  sold 
cheaper,- and  all  this  for  the  purpose  of 
rivalling  the  plaintiff.  But  it  was  said 
that  the  plaintifis'  family  name  must  not' 
be  used  at  all  for  such  an  object.  No 
authority  was  cited  in  support  of  such  an 
extensive  proposition,  and  I  do  not  think 
it  is  founded  on  sound  principles. 

I  also  agree  that  the  special  order  as  to 
the  costs  proposed  is  just  in  this  case. 

Lord  Watson. — Notwithstanding  the 
mass  of  evidence  with  which  this  case  is 
encumbered,  it  does  not,  in  my  opinion, 
raise  any  doubtful  or  difficult  question 
either  of  fact  or  law. 


494 


CHASCmY  DIVISION. 


[N.& 


l%e  Singer  Manufaeiwinff  Co.  v.  Loog,  H,L, 

I  think  it  is  established  by  the  evidence 
ihat  the  name  "  Singer/'  as  used  by  the 
appellant  company,  and  their  predecessor 
in  business  Isaac  Merritt  Singer,  has  long 
been,  and  still  is,  generally  understood  to 
denote  sewing  machines  of  their  manufac- 
ture. The  machines  made  by  Mr.  Singer, 
and  afterwards  by  the  company,  were  of 
several  different  classes,  suitable  to  the 
various  kinds  of  work  for  which  they  were 
required  by  customers )  and,  as  recent  im- 
provements were  from  time  to  time  adopted 
by  the  manufieu^urers,  the  machines  of  each 
dass  varied  at  different  periods  both  in 
the  arrangement  of  their  parts  and  in 
their  outward  form.  It  is,  in  my  opinion, 
clearly  proved  that,  notwithstanding  these 
progressive  improvements  and  variations, 
the  sewing  machines  manufSstctured  by 
Mr.  Singer  and  the  Bjppellant  company 
have  been  distinguishable  by  their  external 
form  and  adjustment  of  parts  from  the 
machines  of  other  manufacturers;  and 
that  a  customer  desiring  to  purchase  a 
"Singer"  sewing  madiine  invariably 
understood  that  he  was  buying,  and 
expected  to  get,  not  merely  a  machine 
made  by  Mr.  Singer,  or  the  company,  but 
a  machine  of  the  same  shape  and  character 
with  one  or  other  of  the  classes  which  he 
or  they  were  known  to  be  making  at  the 
tima 

The  legal  consequence  of  these  facts  is, 
that  the  appellant  company  have  a  right 
— an  exclusive  right — to  use  the  name* 
<<  Singer,"  as  denoting  sewing  machines  of 
their  manufacture ;  and  that  no  one  has  a 
right  to  use  the  word  for  the  purpose  of 
passing  off  his  goods  as  theirs,  or,  even 
when  he  is  innocent  of  that  purpose,  to 
use  it  in  any  way  calculated  to  deceive  or 
aid  in  deceiving  the  public.  None  of  the 
numerous  authorities  cited  at  the  bar  by 
the  appellants'  counsel  carry  the  exclusive 
right  of  a  trader  to  a  particular  name, 
beyond  that  limit.  There  is  no  authority, 
and,  in  my  opinion,  no  principle  for  giving 
the  trader  any  higher  right.  If  he  cannot 
allege  and  prove  that  tiie  public  are  de- 
ceived, or  that  there  is  a  reasonable  pro- 
bability of  deception,  he  has  no  right  to  in- 
terfere  with  the  use  of  the  name  by  others. 

No  doubt,  as  lias  been  noticed  by  the 
noble  and  learned  Lord  ([x>rd  Blackburn), 
Lord  Justice    Mellish,    in  the    case    of 


The  Singer  Manufaeiuring  Campany  t. 
WUson  (1),  states  that  the  Scotch  Oomii 
had  gone  the  length  of  holding  *'  that  then 
is  a  property  acquired  in  a  trade-maik « 
trade-name  to  this  extent,  that  no  one  elN 
is  entitled  to  use  that  mark  or  name  it  aD, 
as  applied  to  the  particular  article  in  eon- 
nection  with  whidi  it  has  been  used,  0vai 
though  he  does  it  perfectly  honestly  ind 
in  a  way  not  calculated  to  deceive."  I 
venture  to  think  that  the  leazned  Lnd 
Justice  misapprehended  the  jodgment  of 
the  First  Division  in  Kimball  and  MaHm*t 
Case  (10),  What  the  majority  of  the  Coartp 
at  least,  intended  to  decide,  and  the  im- 
port, as  I  read  it^  of  their  interloeator, 
which  was  quoted  in  full  by  my  noble  and 
learned  friend,  is  this — ^that    the  dflfo- 
dants  had  so  used  the  name  "  Singer"  in 
connection  -  with   the  sale  of  their  own 
machines,  that  purchasers  of  their  marhiMi 
believed  they  had  been  made  by  theSiogv 
Manufacturing  Company.     Lcvd  Deas,  m 
that  case,  stated  that  the  result  of  tiie 
proof  went  to-  shew  that,  **  what  so  enabled 
the  defenders  to  increase  their  trade  wm 
the  belief  of  purchasers  that  their  marfiinw 
were  made    by    the    Singer    Company." 
Lord  Ardmillan  was  "satisfied  both  ci 
the  intention  and  the  tendency  of  the  de- 
fenders' proceedings  to  deceive  the  pnUie 
into  the  acceptance  of  the  machines  u 
made    by    Singer    &    Co.,     though  not 
so  made."    The  Lord  President  (IngH 
who  does  not  go  so  far  as  to  hold  with  his 
bretliren  that  actual  4oception  had  been 
proved,  does  use  some -expressions  whidi, 
taken  per  se,  might,   in  the  opinion  of 
some,  lead  to  the  conclusion  which  jUid 
Justice  Mellish  thinks  was  accepted  l? 
the  Court.     But  the  Lord  President  pro- 
ceeds to  make  the  grounds  of  his  judgment 
very  clear  by  summing  up  the  law  loa 
facts  of  the  case  in  these  words: — ^"I^ 
not  think  it  necessary  that  they  (that  Oy 
the  pursuers)  should  go  the  full  length  of 
their  averment  when  they  say  that  thi«l»J 
been  done  with  the  object  and  e^  ^ 
leading  and  inducing  the  public  to  befo^ 
that  the  machines  are  manufactured  hjtv 
said  company.     It  is  sufficient  to  my  mio^ 
if  it  is  calculated  to  have  that  efieet;  ^ 
that  it  is  calculated  to  have  that  eiect  ^ 
a  most   reasonable   concluaion  bom  ^ 
evidence  before  as." 
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the  respect  which  I  entertain 
ididal  utterances  of  the  late 
108  Mellidi,  I  should  not  have 
neoessaij  to  make  these  obser- 
on  KMbM^  and  Martan^s  Case 
h  appears  to  be  a'decision  in 
ordanoe  with  the  principles  re- 

bj  the  English  authorities. 
these  principles  the  acts  of  the 
i^  with  which  we  are  concerned 
pealy  constitute  no  invasion  of 
ants'  exclusive    right.      What 

were  I  shall  not  attempt  to 
buse  I  entirely  agree  with  the 
used  hy  the  noble  and  learned 
e  Woolsack  as  to  their  character 
»Ieeflbct 

de  agree  with  your  Lordships 
dgment  of  the  Court  of  Appeal 
be  affiimedy  and  I  concur  in 
bat  in  the  circumstances  of  this 
ists  of  the  respondent  ought  to 
^th  as  your  Lontlships  have  sug- 

appealed  from  affirmed,  a/nd 
ecu  diamiaaed  wUh  costs ,  subject 
\hB  following  directions: — Tha/t 
taxing  the  respondents  costs  of 
appeal,  nothing  he  allowed  for 
wing  the  appendix,  and  that  aU 
§  qf  so  much  of  the  appendix 
consists  of  shorthand  notes  of 
umerUs  be  disaMowed, 


}.  D.  Wansborough,  for  appellants ; 
Abiahains  &  Co.,  for  respondent. 
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vt — Portions — Trust  to  Charge 
>  Charge — Interest— Bate  of — 
rekmd. 

rriage  settlement  certain  lands 
stood  limited  to  trustees  for  a 
KM)  ffears,  upon  trust  to  raise 
'  15y(XKM.  for  the  yottnger  chU- 
9  marriage,  by  mortgaging  or 


otherwise  disposing  of  the  said  lands,  in 
such  proportions  cmd  at  such  time  <u*Lord 
D,  should  by  deed  or  will  appoint,  but  there 
was  no  provision  as  to  interest  on  the  por- 
tions. Lord  D.  by  his  will  appointed 
5,000^.  cmd  6,000Z.  to  two  of  his  sons,  and 
by  the  marriage  settlement  qf  his  dcmghter 
appointed  4,000/.  in  her  favour  to  be  raised 
with  interest  at  fve  per  cent.,  which  sum 
was  assigned  to  the  trustees  of  the  settle- 
ment. An  action  was  brought  %y  the 
trustee  of  the  portions  term  for  the  pur- 
pose of  having  the  trusts  of  that  term 
carried  into  execution,  and  in  that  action 
the  4,000/.  was  ordered  to  be  raised  by 
mortgage,  cmd  a  receiver  was  appointed  to 
receive  the  rents  cmd  profits  of  the  settled 
estcUes,  cmd  thereout  to  keep  down  the  m- 
terest  on  the  4,000/.  at  four  per  cent,  until 
the  sum  was  raised.  The  trustee  being 
unable  to  raise  the  4,000/.  by  mortgage, 
the  trustees  of  the  daughter's  settlemsnt 
applied  for  an  order  that  the  receiver 
might  apply  thd  rents  and  profits  towards 
discharge  of  the  capital  of  the  4,000/., 
and  in  payment  of  the  interest  thereon  at 
five  per  cent,  until  the  sum  should  be 
raised  by  mortgage : — Held,  that  the  rents 
cmd  profits  must  be  applied  in  reduction 
of  the  capital  sum  qf  4,000/.  cmd  the  in- 
terest, cmd  the  lands  being  situate  in  Ire- 
land the  interest  must  be  computed  at  five 
per  cent,,  the  legal  Irish  rate  of  interest. 

Young  V.  Lord  Waterpark  (13  Sim.  199) 
,  distinguished. 

Held,  however,  thai  Lord  D.  had  no 
power  to  fix  the  rate  of  interest  at  five  per 
cent, ;  the  rule  laid  down  by  Lewis  v,  Fieke 
(2  Yes.  jun.  507)  cmd  Boycott.  Cotton  (1 
Atk.  552),  that  the  donee  qf  a  power  qf 
charging  land  with  a  particular  sum  has  a 
right  to  fix  the  rate  of  interest,  does  not  apply 
to  a  case  where  there  is  cm  absolute  trust  to 
charge  vnth  a  certain  sum,  with  a  power 
to  some  person  nominated  to  fix  how  that 
particular  sum  is  to  be  distrUmted. 

By  a  settlement  made  upon  the  mar* 
riage  of  the  late  Earl  of  Desart  and  the 
Hon.  Elizabeth  Lucy  Campbell,  dated  the 
27th  of  June,  1842,  and  made  between 
the  late  earl  of  the  one  part,  the  late  Earl 
of  Cawdor  and  his  daughter  the  Hon. 
Elizabeth  Lucy  Campbell  of  the  second 
part)  the  Hon.  Octaviua  Duncombe  and 
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James  Corry  Connelon  of  the  third  part, 
Sir  J.  Burke  and  Lord  W.  Thynne  of  the 
fourth  part,  Viscount  Emlyn  and  John 
Power  of  the  fifth  pjirt,  and  John  Balfour 
(the  plaintiff)  and  Charles  Going,  since 
deceased,  of  the  sixth  part,  the  lands  of 
Desart  and  other  hereditaments  in  the 
county  of  Kilkenny,  subject  to  a  term  of 
ninety-nine  years  to  secure  the  payment 
of  pin-iponey  to  tlie  then  intended  wife,  were 
settled  to  the  use  of  the  late  earl  for  life, 
with  remainder  to  the  use  that  the  then 
fntended  wife  should  after  his  death  re- 
ceive out  of  the  said  hereditaments  the 
yearly  sum  of  2,000^.  for  her  jointure,  and 
in  bar  of  dower  with  remainder,  subject  as 
afoi^esaid,  for  a  term  of  200  years  for 
securing  that  jointure,  with  remainder  to 
the  use  of  the  plaintifi*  and  C.  Going, 
their  executors,  administrators  and  assigns, 
for  the  term  of  1,000  years,  upon  tnist  as 
thereinafter  mentioned,  with  remainder  in 
the  events  which  happened  to  William 
Ulick  O'Connor,  the  present  Earl  of  De- 
sart, in  tail  male,  with  divers  remainders 
over.  And  it  was  declared  that  the  term 
of  1,000  years  was  so  limited  in  trast  as 
follows : — 

Upon  trust  in  case  there  should  be  any 
child  or  children  of  the  said  late  Earl  of 
Desart  by  his  then  intended  wife,  besides 
an  eldest  or  only  son,  that  they  the  said 
J.  Balfour  and  C.  Going,  and  the  survivor 
of  them,  and  the  executors,  administrators 
and  assigns  of  such  survivor,  should  after 
the  decease  of  the  late  Earl  of  Desart,  or 
in  his  lifetime  with  his  consent  in  writing, 
by  mortgaging  or  otherwise  disix)sing  of 
the  said  lands  and  other  herqditaments 
comprised  in  the  said  term  of  1 ,000  years, 
or  any  of  them  or  any  part  thereof,  or  out 
of  the  rents  and  profits  thereof,  or  by  any 
other  ways  or  means,  raise  and  levy  such 
sum  and  sums  of  money  for  the  portion 
and  portions  of  such  child  and  children 
(other  than  and  beside  an  eldest  or  only 
Kon  as  aforesaid)  as  hereinafter  mentioned 
— that  is  to  say,  if  there  should  be  but  one 
such  child,  the  sum  of  5,000?.,  and  if 
there  should  be  two  such  children,  the 
sum  of  10,000?.,  and  if  there  should  be 
three  such  children,  the  sum  of  15,000/., 
to  l)e  so  shared  and  divided  between  them 
in  such  parts,  shares  and  proportions,  and 
to  be  interests  vested  in  and  to  be  paid 


to  them  respectively  at  such  ages,  dm 
or  times  as  the  late  Earl  of  Desut  dmud 
by  any  deed  or  deeds,  or  inBtrununit  or 
instruments  in  writing,  with  or  withost 
power  of  revocation  and  new  appouit- 
ment,  to  be  by  him  duly  sealed  tnd 
delivered,  and  duly  attdsteidy  or  lij  Ui 
will  direct  and  appoint ;  and  for  wul  of 
such  direction  or  appointment  tfam  Ae 
said  sum  of  10,000?.  or  15,000iL  wastobe 
shared  and  divided  between  and  amonpk 
the  children  entitled  thereto  reroedinlj 
in  equal  shares  and  proportions,  the  dun 
or  shares  of  a  son  or  sons  to  be  vestod  m 
him  or  them  respectively  at  twenty-om^ 
and  of  a  daughter  or  daughters  at  twentj- 
one  or  maiTiage,  which  shoold  first  luj^- 
pen  after  the  decease  of  the  late  earl,  bat 
if.  in  his  lifetime  immediately  after  bii 
decease. 

Besides  the  present  Earl  of  Desart  thm 
were  three  younger  children  of  the  ma^ 
riage — namely,  Alice  Mary,  the  wife  of 
Lord  Hcnniker,  Hamilton  John  A.  Gaffe 
and  Otway  F.  S.  Cuflfe. 

The  late  earl,  by  a  codicil  dated  the 
13th  of  January,  1864,  directed  sad  t^ 
pointed  that  5,000/.,  part  of  the  15,00K 
whicB  had  then  become  raiseable,  shooU 
be  paid  to  H.  J.  A.  Cufife,  and  6,00(NL 
to  O.  F.  S.  Cufie,  at  their  respecfciTe  sgei 
of  twenty-one  years,  which  they  both 
attained. 

By  a  settlement  made  on  the  mairii^ 
of  Lord  and  Lady  Henniker,  dated  tho 
13th  of  January,  1864,  and  made  betvett 
the  late  earl  of  the  first  part.  Lady  Uin 
Maiy  Cuffe,  then  an  infant,  of  the  aeooDd 
part,  Lord  Henniker  of  the  third  piit» 
and  the  late  Marquis  Camden,  the  Hon. 
A.  L.  A.  Cooper,  the  Hon.  H.  W.  Ounp- 
bcU  and  J.  O.  Wemyss  of  the  fourth  psrt^ 
the  late  earl,  purauant  to  the  powon  in 
that  behalf,  appointed  4,000?.,  part  of  tbe 
15,000?.,  to  Lady  Henniker,  and  directed 
that  3,000?.,  pait  of  the  4,000?.,  with 
interest  in  the  meantime  from  the  1Di^ 
liago  at  five  per  cent,  per  annnm,  shonU 
bo  raised  at  the  end  of  six  calendir 
months  aflcr  her  mairiage,  and  that  th0 
remaining  1,000?.  shoiild  be  raised  at  tbe 
end  of  six  calendar  months  from  the  dealb 
of  the  tlion  Dowager  Countess  Catherine 
(who  died  on  the  13thof  Februazy,  1874), 
with  intei'CBt  h'om  her  death  at  the  lib 
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rate,  and  the  late  earl  declared  tliat  neither 
of  the  sums  of  3,000Z.  and  1,000/.,  or  any 
part  thereof,  should  bo  raised  or  i-aiseable, 
or  any  step  be  taken  for  that  purpoise, 
until  the  expiration  of  six  months  after 
notice  in  wTiting  of  the  intention  to  raise 
and  levy  the  same  should  have  been  given 
to  the  present  Earl  of  Destirt,  liis  heii-s  or 
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By  the  same  indenture  Lord  and  Lady 
Henniker  a&signed  to  the  tinistees  the  said 
soma  of  3,000/.  and  1,000/.  so  appointed, 
with  full  power  to  give  receipts  for  the  same, 
to  bold  the  sums  upon  trusts  as  therein 
mentioned. 

The  marriage  took  place  on  the  14th  of 
January,  1864. 

The  Lite  earl  died  in  1865. 

The  5,000/.  appointed  to  H.  J.  A.  Cuffe 
was  raised  and  jmidin  1870,  and  two  sums 
of  350/.  and  600/.  on  account  of  the 
6,000/.  appointed  to  O.  F.  S.  Cuffe  were 
xaLaed  by  mortgage  and  paid  to  him. 

On  the  21st  of  November,  1879,  Bal- 
fooTy  the  surviving  ti-ustee  of  the  ix)rtions 
term,  instituted  an  action  against  the 
tmstees  of  Lady  Henniker's  settlement, 
the  present  Earl  of  Desart  and  O.  F.  S. 
Cuffe,  alleging  that  he  had  been  called 
upon  to  raise  the  poi-tion  of  4,000/.,  that 
he  was  unable  to  raise  it  by  mortgage, 
that  interest  was  gi'eatly  in  an-ear  on  the 
portions  directed  to  bemised,  and  that  there 
were  mortgages  affecting  the  title  subse- 
quent to  the  portions  term.  He  claimed 
tbat  the  trusts  of  the  portions  term  might 
be  carried  into  execution  under  the  order 
of  the  Court  for  the  purpose  of  laising  the 
4,000/L  and  interest,  and  the  balance  pay- 
able to  0.  F.  S.  Cuffe,  and  also  the  ap- 
pointment of  a  receiver. 

On  the  20th  of  IVIarch,  1882,  aftor  a 
decree  had  been  made  for  the  execution 
of  the  trusts,  the  Court,  on  the  plaintiffs 
application,  appointed  Wade  a  receiver 
of  the  rente  and  profits  of  the  settled  pro- 
perty, and  ordered  that  the  4,000/.  raise- 
able  for  the  benefit  of  Lady  Henniker, 
together  witli  the  5,050/.,  the  balance 
raiaeable  for  O.  F.  S.  Cuffe,  with  the 
interest  for  the  time  being  due  on  sucli 
sums  respectively,  should  be  i-aLsetl  on 
mortgage  of  the  estates  comprised  in  the 
settlement  of  the  27th  of  June,  1842,  or 
of  a  su£5cient  part  thereof,  and  that  the 
Vol,  62.— <}haho, 


I'ecoiver  should  out  of  the  rents  and  profits 
of  the  estates  dLscharge  the  int^^rest  to  be- 
come due  under  such  murtgsigc,  and  that 
he  should  until  such  mortgage  was  com- 
pleted out  of  such  i*ents  and  profits  dis- 
charge the  interest  then  due,  and  keep 
down  the  intei^est  to  accrue  due  in  respect 
of  the  two  sums  of  4,000/.  and  5,0,")0/. 
i-espectively,  at  four  jjer  cent,  per  annum, 
without  prejudice  to  any  question  as  to 
what  I'ate  of  interest  such  sums  respec- 
tively boixi,  and  should  pay  the  balance  to 
Earl  Desalt. 

On  the  16th  of  June,  1882,  the  defen- 
dante,  the  trustees  of  Lady  I{ennikei''s 
settlement,  took  out  a  summons  that,  not- 
withstanding the  order  of  the  20th  of 
March,  1882,  the  receiver  might  be  ordeitni, 
subject  to  tlie  jointui-o  renteharge  of  2,000/. 
per  annum,  to  pay  the  iients  and  profits 
(after  piiyment  thereout  of  all  proper  out- 
goings) to  the  plaintiff,  to  be  by  him 
applied  in  reduction  (according  to  the 
pi*oportion  one  bore  to  the  other)  of  the 
capital  of  the  sums  of  4,000/.  and  5,050/., 
and  in  payment  of  the  interest  on  such 
two  sums  respectively  at  6:vq  per  cent, 
until  the  same  two  sums  should  have  been 
raised,  in  pursuance  of  the  order  Of  the 
20th  of  MiQ-ch,  1882,  by  moi-tgage  of  the 
estates,  or  a  sufiicient  part.  This  sum- 
mons was  adjourned  into  Couit. 

On  the  3rd  of  February,  1883,  Pearson, 
J.,  made  an  oiiler  declaring  that  intei-est 
at  foiu*  per  cent,  only  was  payable,  and 
the  phuntiff  undei*taking  to  apply  1,500/. 
in  his  hands,  received  by  him  as  tiTistee  of 
the  teim  on  account  of  intei-est  of  the 
4,000/.  portion,  towards  payment  of  the 
ari*ears  of  interest  on  that  portion,  and 
Earl  Desart  undeitaking  to  pay  the  plain- 
tiff on  or  before  the  1st  of  Mareh  the 
balance  of  such  interest  at  four  per  cent, 
in  arrear  down  to  the  13th  of  November, 
1882  (the  last  quarterly  day  of  payment), 
as  the  1,500/.  should  not  extend  to  sitisfy, 
it  was  ordei'eil  that,  pui'suant  to  the  order 
of  the  20th  of  Mareh,  1882,  tht^  4,000/. 
jMjrtion  and  tlio  5,050/.  should  bo  rais(}d 
by  niortgiigc,  and  that  in  the  meantime 
til*'  interest  sliould  be  paid  out  of  the  rents 
and  profit^s,  subjiKjt  to  the  jointure  rent- 
(rharge  of  2,000/.  p(!r  annum. 

There  were  sevenil  incumbrances  affect- 
iug  the  scuttled  hen*ditamrnts,  sul>sequf*nt 
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to  the  portioDB  term.  Some  evidence  was 
before  the  Court  below  and  the  Court  of 
Apix)al  that  various  attempts  had  been 
made  to  procure  further  advances  on  the 
settled  estates,  chiefly  from  existing  en- 
cumbrances, but  that  they  had  been  un- 
successful. It  did  not  appear  whether 
any  attempt  had  l>een  made  to  raise  it 
under  the  term  which  would  be  in  priority 
to  the  subsisting  encumbrances. 
The  trustees  appealed. 

Hobinaaiiy  Q»C.,  and  Ou>en,  for  the 
appellants. — The  first  question  is,  whether 
interest  is  to  be  calculated  on  the  charge 
of  4,000Z.  at  four  per  cent,  or  five  per 
cent.  A  power  to  charge  an  estate  with 
a  gross  sum  likewise  implies  a  power  to 
charge  it  with  any  legal  rate  of  interest, 
and  the  rule  of  the  Court  to  give  four 
per  cent,  only  applies  where  no  rate 
is  fixed  by  the  donee  of  the  power — see 
Boycot  V.  Cotton  {\)  and  Lexoia  v.  Frehe 
(2)  ;  and  the  latter  case  is  impoiiant,  for 
on  a  former  he<ii*ing  Lord  Eldon  held  that 
although  interest  at  five  per  cent,  was 
directed,  only  four  per  cent,  should  be 
raised,  but  afterwai'ds  confessed  that  his 
former  opinion  was  mistaken,  and  ordered 
it  to  be  computed  at  five  i>er  cent.  The 
late  earl  is  the  {)erson  wlio  has  the  power 
of  fixing  the  I'ate  of  interest,  and  has 
fixed  it  hei*e  at  ^wq  i)er  cent.  See  Siigden 
on  Powers  (3). 

[Baggallay,  L.J. — In  those  cases  the 
person  who  fixed  the  rate  of  interest  was 
the  donee  of  a  power  to  charge — here  there 
is  a  distinct  trust  created  by  the  settle- 
ment of  1842.1 

The  Judge  below  went  upon  the  case  of 
Young  v.  Lord  Water  park  (4),  where  the 
Vice-Chancellor  directed  interest  to  be 
paid  at  four  per  cent. ;  but  there  no  par- 
ticular rate  was  mentioned.  But  there  is 
no  hard  and  fast  rule  as  to  the  four  per 
cent,  rate;  if  money  (»annot  be  got  at 
four  per  cent.,  interest  is  allowed  at  fiw(i 
per  cent.  See  Codrington  v.  Lord  FoUy 
(5). 

(1)  1  Atk.  662. 

(2)  2  Ves.  jiiii.  507. 

(3)  8th  cd.  151,427,607. 

(4)  13  Sim.  199.  This  case  is  reported  11 
Law  J.  Rep.  Ghanc.  367,  and  16  Law  J.  Rep. 
(.'Imnc.  63,  but  not  on  this  point. 

(5)  6  Ves.  364,  374. 


But  besides  the  direction  to  pay  in- 
terest at  five  per  cent.,  oonsidering  t&At 
this  land  is  all  situate  in  Ireland,  the 
interest  ought  to  be  raised  at  the  ordinuy 
Iiish  nite,  which  is  five  per  cent  In 
Toting  v.  Zorcf  WckUrpark  (4),  some  of 
the  estate.^  charged  were  in  England  ud 
some  in  Ireland,  and  therefore  it  may  be 
that  the  decision  of  the  Tloe-Chanodkr 
was  right,  as  it  would  have  been  ineon- 
venient  to  have  two  different  ratal  of 
interest  on  the  different  estates;  bat  in 
PurceU  V.  Purcell  (6)  and  Simpun  ▼. 
(y Sullivan  (7)  five  per  cent,  was  given  m 
the  Court  rate  of  interest. 

Then  the  receiver  should  be  ordend, 
after  keeping  down  the  2,000^.  jointan^ 
to  apply  the  rents  and  profits  received  I7 
him  in  keeping  down  the  interest  due  to 
us  and  the  arrears  of  interest,  and  anj 
surplus  rents  towards  diachai^  of  ti* 
principal  sum.  We  have  a  dear  diii]p 
on  the  rents  and  profits,  and  the  reoeirv 
has  no  right  to  pay  away  any  of  the  rats 
to  any  person  subsequent  to  us. 

This  is  a  question  between  ns  nd 
mortgagees  on  the  life  estate  of  ihepR- 
sent  earl. 

Kekeioich,  Q.C.,  and  Latham,  for  hxi 
Desart. — Leteia  v.  Freke  (2)  and  thecMM 
cited  against  us  only  shew  that  where  by 
an  instrument  power  is  given  to  a  penoa 
to  charge  estates  with  a  sum  of  motff » 
that  person  can  in  consequence  ibo^^^- 
the  rate  of  interest ;  but  here  there  is  ^ 
trust. 

[They  were  not  called  on  to  argw 
point.] 

Then   afi  to  the  Irish  rate  of  in< 
l)eing  payable,  we  submit  that  thin  i> 
English  settlement;  the  question  of 
rate  of  interest  is  to  be  interpreted  by 


intention  of  the  parties,  and  not  the^^-^^^^ 
tion  of  the  property.     The  feog/ori^fl^ 
genenilly  govern  the  allowance  of  intowj-^ 
for  delay  of  piyment,  and  the  rate  thffM^ 
unless  it  be  shewn  that  the  texlod'" 
tractua    reqidres    a    different  rule— 1 
Story  on  Conflict  of  Laws  (8);  and  Ffl 
v.  Lord   Waterpark  (4)  is  in  our  fiitoff* 
Ijocause  if  the  fact  that  the  property  i>  1^ 
Ireland  fixes  the  rate  of  interest  at  fi^ 

(6)  2  Dr.  &  W.  217 ;  1  Conn.  ^  L.  371. 

(7)  3  Dr.  &  W.  446. 

(8)  6th  ed.  §  296. 
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9nt|  the  Yice-Chancellor  ought  to 
ized  a  different  rate  for  the  different 
ties,  instead  of  the  English  rate  for 
Chat  case  is  refen*ed  to  in  3  David- 
miv.  (9). 

m  the  receiver  ought  not  to  apply 
Qts  in  payment  of  the  capital.  The 
uits  have  the  power  to  raise  it  by 
ige,  and  they  should  do  so,  and  they 
lot  shewn  that  it  is  impossible. 
Id  for  trustees. 
in»<m,  Q,C.y  replied. 

iOALLAYi  L.J.  —  By  a  settlement 
on  the  marriage  of  Lord  Desart  on 
th  of  June,  1842,  in  the  first  place, 
>ney  isjsecured  to  the  intended  wife 
De^krt,  with  a  term  of  ninety-nine 
k>  secure  that,  and  then  in  the  event 
•  surviving  Lord  Desart  there  is  a 
PB  of  2,000^.  a  year,  with  a  term  of 
tars  to  secure  that,  and  that  jointure 
/  payable,  the  then  Lord  Dasart 

now  dead;  and  next  to  that,  the 
ty  stands  limited  to  certain  trus- 
f  whom  Mr.  Balfour  is  the  surviv- 
istee,  for  the  term  of  1,000  years, 
ihe  trusts  which  I  am  now  about  to 
)]i:  that  in  case  there  should  be 
lild  or  children  of  the  then  intended 
t^,  at  the  decease  of  Lord  Desart, 
us  lifetime  with  his  consent,  there 

be  raised  by  virtue  of  the  term  of 
^ears  certain  sums  of  money  depend- 
on  the  number  of  younger  children 
Ot  for  one,  10,000^.  for  two,  and 
I,    for    three  or  more — and  thei*e 

.been  three  younger  children  be- 
e  present  Lord  Desart,  15,000^.  was 
ki  to  be  raised  under  this  term.  It 
)  observed  that  it  is  to  be  raised  by 
Xaging  or  otherwise  disposing  of 
id  lands  and  other  hereditaments, 

of  the  rents  and  profits  thereof." 
cive  said,  there  were  three  younger 
n  of  the  marriage,  and  15,000/. 
ugly  bed&me  raiseable,  and  it  was 
ted  in  the  form  of  5,000/.  to  one 
ST  son,  6,000/.  to  another  younger 
nd  4,000/.  was  appointed  to  the 
t  Lady  Henniker  upon  the  occasion 
'  marriage  in  1864.  The  language 
used  was  that  the  sum  of  4,000/., 
nterebt  at  the  rate  of  five  per  cent., 

<9)  3rd  ed.  461. 
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was  to  be  raised  for  her  benefit.  Of  course 
these  three  capital  sums  exhausted  the 
whole  of  the' capital  sum  which  the  trus- 
tees were  directed  to  raise.  The  question 
arises  now — I  am  speaking  in  round  num- 
bera — as  to  the  sum  of  6,000/.  already 
raised  and  disposed  of.  Lady  Henniker's 
4,000/.,  and  the  other  4,000/.  or  5,000/., 
for  one  of  the  sons,  which  has  not  been 
raised.  Therefore  a  sum  of  8,000/.  or 
9,000/.  remains  to  be  raised  by  virtue  of 
the  term.  This  action  was  commenced 
for  the  purpose  of  having  the  trusts  of  the 
term  of  1,000  years  carried  into  effect  so 
for  as  regai'ds  that  object  of  the  trust,  the 
raising  of  4,000/.  for  Lady  Henniker,  and 
to  have  a  receiver  appointed.  Upon  the 
hearing  of  the  action  it  was  directed  that 
the  trusts  should  be  carried  into  effect, 
and  in  substance  directions  were  given  for 
a  moi'tgage.  In  March,  1882,  a  receiver 
was  appointed,  and  he  was  then  directed 
to  keep  down  the  interest  until  such  time 
as  the  mortgage  should  be  raised,  to  keep 
down  the  interest  to  accrue  due  at  the 
rate  of  four  per  cent,  per  annum,  without 
prejudice  to  any  question  as  to  what  rate 
of  interest  such  sums  respectively  bear. 
It  is  stated,  and  it  does  not  appear  to  bo 
contradicted,  that  attempts  have  been 
made  to  raise  the  sum  of  4,000/.  by  a 
proper  mortgage,  and  for  some  reason  or 
other,  which  does  not  appear  very  material 
to  go  into  now,  great  difficulty  has  been 
found  in  the  way,  partly  from  the  dis- 
turbed state  of  Irish  property,  and  partly 
in  this  case  probably  from  other  charges 
having  been  created  upon  it  by  Lord 
Dasart,  charges  either  in  respect  of  his 
life  estiite,  or  whatever  else  it  might  be. 
There  were  those  difficulties,  and,  those 
difficulties  existing,  the  trustees  of  Lady 
Henniker's  maiTiage  settlement  came  to 
the  Court  and  ask  now  to  have  two 
directions — ^the  first  one  to  have  it  de- 
clared that  her  charge  of  4,000/.  carries 
five  per  cent,  interest,  and  not  four  per 
cent,  as  provided  for  by  the  order  of 
March,  1882,  and  to  have  also  a  further 
direction  that  the  receiver  should  pay 
over  to  the  trustee  of  the  term  all  the 
rents  and  profits  as  they  should^be  raised, 
including  the  balance  in  their  hands,  in  the 
first  place  in  liquidation  of  the  arrear  of 
interest,  which  amounts  to  a  considerable 
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sum,  and  in  the  next  p]ac«*  towards  gra- 
dually liquidating  the  capitiil.  Tliat  is 
the  application  made  to  the  Court.  A 
proposal  seems  to  have  l)oen  made*  on  the 
part  of  Lord  Desart  to  the  Court,  agi^eeing 
that  the  receiver  sliould  apply  the  balance 
in  his  hands,  so  far  as  it  extends,  to  the 
liquidation  of  the  an-eai's  of  interest  upon 
the  4,000/.,  and  Lord  Desart  undertook 
that  he  would  by  a.  certain  day,  which  is 
now  jxist,  or  at  any  rate  about  the  present 
time,  clear  olT  and  himself  discharge  the 
b<alance  of  such  unliquidated  interest,  and 
the  i^eceiver  for  the  future  should  keep 
down  the  interest  upon  Lady  Henniker's 
4,000^.,  and  upon  such  as  remains  uu- 
provide<l  for  of  Mr.  Cuffe's  G,OOOZ.,  pari 
passu,  at  the  rate  of  four  per  cent. 

The  Judge  api>ears  to  liave  considered 
the  proposal  so  made  on  the  paii:  of  Lord 
Dcsai*t  as  a  fair  one,  and  he  made  an  order 
substaptially  in  accordance  with  the  terms 
I  hiive  stated  to  l)e  the  offer  of  Jjoi-d 
Desart.  The  trustees  of  l^idy  Henniker's 
settlement  ai*e  not  satisfied  with  this  view 
of  the  case,  and  they  now  apj>ly  to  the 
Court  to  declare  that  they  are  entitled  to 
five  per  cent.,  instead  of  four  i^ev  cent,  as 
pi*ovided  by  that  order ;  that  they  are  also 
entitled  to  have  the  rents  uml  profits,  jus 
from  the  time  mentioned,  applied,  fii*st,  in 
payment  of  aiTears,  and  afterwai-ds  in 
keeping  down  the  capital.  The  argument, 
ixa  far  jis  i*egards  the  rate  of  interest,  was 
two-fold.  In  the  first  place,  they  said 
the  late  Loi^l  Desai-t,  when  he  appointed 
the  4,000/.  in  favour  of  his  daughter,  alx)ut 
then  to  Ixj  married  to  Lord  Henniker,  di- 
rected that  the  money  should  Iw  niised, 
with  interast  at  five  per  cent.,  ujwn  3,000/., 
part  of  it,  from  a  certain  date,  and  upon 
1,000/.,  the  balance  of  it,  as  from  another 
date ;  and  it  was  contended,  having  regard 
to  some  veiy  early  authorities,  commencing 
in  the  time  of  Lord  Hardwicke,  and  con- 
tinuing, as  was  suggested,  down  to  the 
present  time,  that  any  directions,  given  by 
the  iMirty  who  had  the  power  of  charging, 
as  to  the  rat<5  of  interest,  would  bi-  at- 
tended to,  and  that,  in  point  of  fact,  he 
would  have  the  right  to  fix  the  rate  of  in- 
terest. It  was  also  contended,  if  the  argu- 
ment based  upon  the  form  of  the  ap|)oint- 
nient  made  by  Lord  Desart  should  fail, 
that,  iuasmuch  as  this  was  a  cliarge  affect- 


ing pro|)erty  in  Ireland,  the  ordinary  nto 
of  interest  to  be  paid  upon  the  portion  re- 
maining unraised  uiK>n  property  in  tint 
country  was  to  be  five  per  cent.,  and  not 
four  per  cent,  as  recognised  by  the  Conrti 
in  this  country.  As  far  as  regards  the 
first  argument,  as  to  the  claim  to  fire  p« 
cent,  instead  of  four  per  cent.,  it  does  not 
appear  to  me  that  that  argument  oaa  pre- 
vail. 

There  is  no  question  that  the  cues  re- 
ferred to  of  Boy  cot  V.  Cotton  (1)  and  Zevii 
V.   Freke  (2),  and  other  cases,  estaUiah 
this,  which  will  be  found  also  quoted  in 
Lord  St.  Leonards'  Book  on  Poweifr(10]^ 
that  the  donee  of  a  power  to  chaise  \m 
a  right  to  fix  the  rate  of  interest.    It  wiD 
be  found  from  a  close  examination  of  boA 
Cjuses  that  they -were  cases  where  then 
was,  in  fact,  a  donee  of  the  power,  vho 
had   the  light  of  directing  -whether  iho 
chai-ge  should  be  raised,  or  to  what  eiteni 
it  should  be  raised.     When  yon  oometo 
examine  the  case  of  Lewis  v.  Frd»  (S) 
still  more  closely,  I  think  it  will  be  fimel 
to  follow  from  that,  and  particularly  fron 
a  passage  in  Loixi  Eldon's  judgment  thit 
that  does  not  apply  to  a  case  where  tlie 
trustees  have  trusts  vested  in  tfaem  to 
raise  a  specific  sum  of  money,  and  theonlf 
power  given  to  anybody  in  connection  with 
the  money  so  luised  is  to  state  in  whi^ 
proportion  the  money  is  to  be  divided  be — 
tween  the  parties,  and  at  what  tima  »■■• 
shall  be  payable.     That  is  the  distindioo^ 
between  the  two  classes  of  cases,    lif^^ 
Eldon  used  this  expi*ession  about  the  middles 
of  his  judgment  (at  page  512):   "Ifthe^ 
party  entitled  to  charge  or  to  give  interests 
from  the  time  the  fund  is  to  be  produrfi*^ 
fix(?s  the  nite,  the  Court  cannot  control  rt^^ 
or  diminish  it  if  he  give  more  than  fow"  - 
per  cent.,  or  inci*case  it  if  he  gives  If 
than  legal  interest.     Therefore  the  coo 
of  the  Court  obtains  only  where  no  hAb 
specified  by  him  who  has  a  proper  rigb*' 
fix  the  sum,  and  any  rate  of  intcreet  1  ^^^ 
thinks  proper  not  exceeding  legal  intertfti 
Here  it  will  Ije  found  that  the  trust  i»*<^ 
the  trustees  named  in  the  original  mtf^ 
riage  settlement  of  the  late  Lord  I^*'']^ 
merely  that  they  should  i:wse  the  snttj* 
15,000/.,  and  it  was  only  to  be  divided  ia 
Kuch  way  as  Loitl  Desart  should  dire^** 
(10)  8th  ed.,  p.  697. 
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peaxB  to  me  that  the  present  case 
lot  oome  within  the  line  of  cases  of 
I  Boyeat  V.  Cotton  (1)  and-  Lewis  v. 

(2)  are  examples'.  I  think  that 
IB  bomp  out  also  by  various  text- 

upon  the  same  subject.  I  should 
Aj  this,  that  the  direction  of  Lord 
iy  that  there  should  be  five  per  cent. 
xit  in  addition  to  the  capital  sum 
1  ahould  be  raised,  might  possibly 
had  eflfect  given  to  it  if  the  whole 
Qt  of  the  capital  sum  authoiised  to 
ised  had  not  been  pi*eviously  ex- 
ed;  bat,  inasmuch  as  11,000/.  out  of 
M.  had  been  exhausted,  he  only  had 
r  to  give  so  much,  having  regard  to 
mount  of  capital ;  otherwise,  if  the 
» ci4>ital  sum  had  not  been  exhausted, 
ite  of  interest,  or  the  additional  rate 
bemt,  might  have  been  by  way  of 
ion  to  the  capital  sum  to  be  named. 
»»  from  that  to  a  passage  in  Mr. 
n's  hook  (II),  which  rea]ly  sums  up 
athorities  upon  the  question  as  to  the 
of  interest  which  should  be  allowed 
qpect  of  portions  when  chai'ged  upon 

estates,  as  distinguished  from  por- 
duu^ged  upon  English  estates, 
e  case  of  Young  v.  Lord  Waterjxirk 
i  there  given  as  an  authority  that 
ite  of  interest  is  four  per  cent,  on 
ah  property,  and  Furcell  v.  Purcell 
imt  such  rate  is  five  per  cent,  on 
;>voperty.  Now  that  edition  of  Mr. 
's  book  brings  the  cases  down  to  a 
period — 1879*;  it  was  actually 
tinted  and  issued  till  after  Mr. 
*8  death.  I  gather  from  that  that 
*^r  was  this,  that  he  regai-ded  Young 
c2  WtUerpark  (4)  as  the  case  of  an 
>statp  being  dealt  with  in  England, 
^«refore  giving  effect  to  the  law  of 
*v*tem  and  not  to  the  law  of  the 
"y  where  the  property  was  situate. 
Sards  it  as  English  property,  and  for 
t^aon,  as  pointed  out  by  Lord  Justice 
^,  because  it  would  have  been  rather 
nxig  to  say,  **  1  direct  a  sum  of  money 
Raised  out  of  English  and  Irish  pro- 
together,  and  on  so  much  that  is  raised 
f  Engliidi  property  to  raise  four  per 
^txterestjand  on  so  much  that  Ls  i>aised 
^  Irish  property  five  per  cent,  interest." 

(11)  7th  ed.,  p.  376. 
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That  would  hsive  led  to  confusion.  The 
English  Coui't  was  dealing  with  the  pro- 
perty; the  English  pi-opei-ty  was  imme- 
diately under  the  control  of  the  English 
Court,  and  therefore  it  ispropei'ly  dealt  with 
as  English  property.  Now  with  regard  to 
the  other  case  there  was  a  distinct  dealing, 
although  by  an  English  Court,  with  pro- 
perty in  Ireland,  and  therefore  in  that  case 
the  rule  as  to  five  per  cent,  was  applied. 
I  think,  as  far  as  this  Court  is  concerned, 
we  are  bound  by  those  decisions  to  which 
I  have  referred,  and  therefore  to  that 
extent  the  appeal  will  succeed,  and  the 
rate  of  interest  will  be  five  per  cent,  and 
not  four  per  cent.  There  may  be  some 
little  detail  as  to  the  mode  in  which  it 
should  be  precisely  expressed,  but  that  is 
the  principle  of' our  decision. 

Then  as  regards  the  other  portion  of  the 
appeal,  namely,  as  to  that  part  of  the  order 
which  directs  the  i^eceiver  only  to  keep 
down  future  interest,  and  not  otherwise 
directing  him  to  apply  any  yart  of  the 
rents  and  profits  to  capital,  I  confess  that 
for  a  long  time  I  was  very  adverse  to  the 
view  put  foi'ward  by  Mr.  Hobinson ;  but 
upon  a  more  full  and  complete  considera- 
tion  of  the  whole  case  I  think  the  lan- 
guage of  the  words  in  which  the  trust  is 
expressed  is  too  strong  to  be  got  over. 
I  had  for  some  time  thought  that  the 
i*eceiver  was  appointed  before  the  action 
was  heard ;  but,  as  I  understand,  the  re- 
ceiver was  appointed  after  the  hearing  of 
the  cause  and  after  it  was  found  that  there 
was  a  difiiculty  in  giving  effect  to  the 
decree  as  originally  pronounced ;  but  I  am 
disposed  to  think. that  this  is  a  case  in 
which  effect  should  be  given  in  axHX)rdanoo 
with  the  strict  language  of  the  terms  of 
the  trust.  The  terms  of  the  trust  are 
these,  that  the  ti-ustees  **  should  after  the 
decease  of  Earl  Desart,  or  in  his  lifetime,, 
with  his  consent  signified  by  some  writing 
under  his  hand,  by  moi-tga^^ng  or  other- 
wise dis{>osing  of  the  said  lands  and  other 
hereditaments  compiised  in  the  said  term 
of  1,000  years,  or  any  of  them,  or  any  part 
thereof,  for  the  whole  or  any  part  of  the 
same  term,  or  out  of  the  I'ents  and  profits 
thereof."  I  should  have  been  very  glad  if 
any  arrangement  could  have  been  oome  to 
as  to  the  application  of  the  rents  and 
profits  towards  clearing  off  the  capital  and 


502 


CHANCERY  DIVISION. 


[N.& 


Bal/our  v.  Coojter,  App. 

BO  on,  till  some  end(?avour8  had  been  made 
to  ascertain  whether  the  amount  could  not 
1)0  raised  by  moi-tgage.  It  is  admitted  on 
both  sides  that  the  parties  ai*e  now*  hero 
upon  their  strict  rights,  and  as  far  as  I  am 
concerned  it  appejirs  to  me  that  the  strict 
right  of  the  appellants  is  to  have  the  order 
made  as  askod.  I  virish  also  to  make  an 
observation  that  I  felt  some  doubt  upon 
this  point  for  some  time  as  to  our  being 
asked  to  act  upon  the  assumption  that  a 
mortgage  ctinnot  be  effected.  I  am  not 
satistied  upon  the  affidavits  which  have 
l^een  made,  and  the  other  statements  made 
going  beyond  what  the  affidavits  mention, 
that  everv  effoi-t  has  been  made  which 
might  have  been  made  for  the  purpose  of 
niising  this  fund.  It  api)ears  to  me  to  be 
quite  consistent  with  all  that  api)ears  ui>on 
the  affidavits  that  the  attention  Df  the 
parties  who  weitj  asked  to  advance  the 
money  was  never  drawn  to  the  fact  that 
the  money  would  be  raised  under  the 
term  which  would  take  priority  over  a 
Lirge  number  if  not  all  the  charges  which 
were  created  by  the  tenant-for-life  upon 
liis  life  interest.  At  the  stime  time  it  is 
quite  possible  that  the  parties  to  whom 
application  has  been  made  had  those  cir- 
cumstances -under  their  amsideration  at 
the  time  they  declined  to  make  any  further 
advance.  That  cannot,  however,  affect  the 
decision  we  ought  to  arrive  at  in  this  case. 
Upon  both  grounds,  a«  regards  the  amount 
of  interest,  and  the  application  of  the  rents 
and  profits  to  payment  off  of  capital,  1 
think  the  apj)e{d  mu^t  succeed. 

LiNDLEY,  L.J. — I  am  of  the  same 
opinion.  The  first  question  to  my  mind 
is  to  consider  the  settlement  of  1842,  and 
the  rights  of  the  pai-ties  under  it,  and 
everything  that  is  based  upon  it.  It  is  a 
settlement  of  Irish  pix)j)eriy  upon  certjiin 
trusts.  It  is  not  what  is  commonly  called 
a  contract,  but  in  some  sense  every  mar- 
riage settlement  is  a  contrjiet.  There  is 
no  contrjict  to  pay  a  particular  sum  of 
money — that  is  to  say,  theix*  is  no  i>ersonal 
obligation  to  pay,  in  pursuance  of  what  is 
ordinarily  called  a  contract.  It  does  not 
appeiir  to  me  that  a  aisc  of  this  kind  is  at 
all  within  those  genei*al  cases  referi'ed  to 
by  Mr.  Justice  Story.  Tliere  is  a  direc- 
tion contained  in  the  settlement  as  to  what 


is  to  be  done  with  land  in  Ireland.    The 
direction  is,  that  out  of  certain  land  in 
Ireland,  15,000/.  is  to  be  raiaed  in  oertan 
events.     There  is  a  clause  in  the  aettk- 
ment  which  says  that,  during  the  minonfy 
of  the  persons  entitled  to  15,000^.,  it  afaall 
be  lawful  for  the  trustees  to  apply  thB 
i*ents  and  profits,  not  exceeding  interest  tt 
the  rate  of  four  per  cent.,  towards  thdr 
maintenance  and  education.     I  tJinnght  i| 
first  that  shewed  that  four  per  cent,  ooly 
was  to  be  the  rate  of  interest  borne  by  the 
15,000/. ;   but  upon  reflection  I  do  not 
think  that  that  is  so.     It  is  not  exoeediiig 
that.     One  can  see  that  the  trasteesan 
not  to  apply  more  than  a  certain  som, 
that  there  is  a  limit  put  to  the  niATimiin 
which  they  are  to  expend.     It  doea  not 
really  throw  any  light  upon  the  qoaetioD 
we  have  to  oonidder,  namely,  what  rate  of 
interest,  if  any,  is  to  be  borne  by  t^ 
15,000/.  after  it  becomes  payable  to  tke 
children   under  any  appointment.     The 
settlement  says  nothing  at  all  about  it;  it 
is   merely  15,000/.,  and   nothing  is  flud' 
alK)ut  interest. 

The  first  question  we  have  to  ofnoais 
is  whether  any  interest  is  payable  upon 
the  1 5,000/.,  and,  if  any  interest  is  ptyi^ 
at  what  lute  it  is  payable.     Can  the  i^M^ 
of  the  paiiies  in  any  sense  or  reason  depv 
upon  whether  the  estate  in  relation  to  tb 
exec^ution  of  these  trusts  is  situated  is 
Dublin   or   London )     That    cannot  ^ 
Tlieii*  rights  must  depend  upon  the  Uv  ** 
applied  to  land  in  Ireland,  and  the  troeta 
to  he  worked  out  by  the  sale  or  niortg|g^ 
of  those  lands.     When  we  find,  as  I  thin*^ 
we  do,  that  under  a  settlement  sodi  9^ 
this,  the  rule  is — I  do  not  say  the  iiile"* 
the  Courts  in  Ireland,  I  do  not  aiA^'^i^ 
stand  them — that  charges  of  this  kind  ef^^ 
in  Ireland  deemed  to  bear  interest  at  ^^^ 
jx^r  cent.,  it  appears  to  me  that  wheth^^^ 
the  parties  execute  those  trusts  in 
or  Dublin,  then*  rights  must  be  to 
that  rate  of  interest  raised  by  tl 
unless  thei*e  is  anything  to  the  contitfy*- 
It  is  said  that  Youivj  v.  Lw^  WoUTfl^ 
(4)  is  a  decision  to  the  contrary.    Thai 
Ciise  is  re^K^L-ted  so  shortly  that  I  oonfeiS^ 
am  not  sure  that  I  thoroughly  understasd 
it;  but  as  I  understand  it,    it  was  this 
— there  was  a  sum  of  10,000/.  to  be  iMeei 
under  a  single  term  of  500  years  out  o( 
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inds  in  Ireland  and  England — one 
raiaeone  sum  under  one  term — and 
not  appear  that  any  part  of  that 
.  was  charged  upon  any  part  of  the 
states  in  particular,  or  upon  any 
the  English  estates  in  particidar. 
wms  to  me  to  make  a  considerable 
ice  between  that  case  and  this. 
er  the  Yice-Ohancellor  went  upon 
rinoiple  or  not  I  do  not  know. .  I 
fc  sure  that  he  did  not  go  on  the 
Qg  principle — the  settlement  said 
1^  aboat  interest,  and  therefore  he 
tred  what  he  would  give  in  the  case 
lagBB.  However^  I  must  confess 
do  not  quite  understand  that  case. 
ftiB  to  me,  fpr  reasons  I  have  pointed 
be  80  substantially  different  to  this 
lat  I  do  not  feel  myself  compelled 
pt  the  same  view.  The  principle 
applicable  to  this  case  is  that  to 
I  referred  j  and,  if  that  is  so,  it  be- 
immaterial  to  consider  what  the 
of  the  appoiatment  with  regard  to 
MO^  was.  If  the  15,000^.  bears 
b  at  five  per  cent.,  according  to 
lee  which  are  sound  and  correct 
not  excessive.  If  I  am  wrong,  if 
fiQQl,  only  bears  interest  at  foxur 
at.y  then  it  appears  to  me  that  the 
i  Yeeey  is  no  authority  upon  the 
It  is  a  power  to  charge ;  and  it 
so  me  to-be  settled  by  that  case  and 
that  if  there  is  a  power  to  charge 
B  a  power  to  charge  interest.  This 
nist  to  raise  a  particular  sum  of 
,  and  the  distinction  between  that 
id  this  is  obvious  when  it  is  closely 
«d.- 

IB  now  to  the  second  point,  namely, 
re  the  rights  of  the  trustees  in  tins 
if  1,000  years  under  the  circum- 
whieh  noW  exist  1  The  case  was 
m  as  a  short  cause,  asking  that  the 
mi^t  be  carried  into  execution. 
uhey  obtain  the  appointment  of  a 
r,  with  an  important  clause  direct- 
it  this  sum  of  money  should  be 
by  mortgage.  That  has  not  been 
nd  we  are  told  it  cannot  be  done. 
Ldenoe  as  to  that  is  not  so  satisfiEu;- 
it  ooght  to  be.  It  does  not  seem 
ttioiiBly  controverted  except  in  the 
rf  a  BUggeBtion  that  they  have  not 
t  in  the  right  way.     I  should  like 
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to  have  had  that  put  a  little  more  plainly. 
We  are  now  asked  to  make  an  order  that 
the  receiver  shall  pay  off  the  second  charge 
out  of  the  rents  and  profits.  Are  they 
entitled  to  that  or  noti  That  depends 
upon  the  terms  of  the  settlement — and  the 
terms  of  the  settlement  are  in  their  favour 
upon  that  point.  I  do  not  see  any  answer 
to  it  except  this,  that  they  have  not  perhaps 
exhausted  every  means  of  obtaining  the 
money.  That  is  the  only  possible  answer. 
I  should  have  liked  it  to  have  been  more 
clearly  made.  And  then  it  is  subject  to  this 
remark,  that  it  is  plain  they  are  asking 
for  that  which  they  are  entitled  to ;  and  if 
the  defence  to  this  application  is  that  they 
can  raise  the  money  by  other  means,  we 
should  have  had  evidence  of  it  in  a  little 
more  satisfactory  state  than  we  have  now. 
I  infer  from  the  evidence,  loose  as  it  is, 
that  they  cannot  do  it ;  and,  that  being  so, 
I  think  they  are  right,  and  that  the  order 
of  Mr.  Justice  Pearson  must  be  discharged 
and  an  order  made  in  the  terms  of  the 
notice  pf  motion.  It  is  made  without 
prejudice  to  any  application  by  the  mort- 
gagees. I  do  not  suppose  that  any  question 
of  priority  ariaee. 


Solicitors — Maples,  Teesdale  &  Co.,  for  the  ap- 
pellants the  trustees ;  Freshfields  k.  Williams, 
for  defendants. 


[IN  THE  COUBT  OF  APPEAL.] 
Jessel,  M.II.  ^ 

1883.         I  ^^^^• 

Jan.  19,  20.  J 

Trustee — Employr^ierU  of  Broker — Negli- 
gence— Loss  of  Trust  Fund — Liability  of 
Trustee, 

A  trustee  is  hound  to  conduct  the  business 
of  tlie  trust  in  the  same  manner  in  which 
an  ordinary  prudent  man  of  business 
would  conduct  his  oum,  and  beyond  that 
there  is  no  liability  or  obligation  on  the 
trustee. 

Therefore  a  trustee  is  authorised  to  em- 
ploy agents  to  do  thcU  which  in  the  ordinary 
course  of   buavness    other   people    would 
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employ  agents  to  do ;  ami  if  at  the  time  of 
their  empltyiacnt  such  atjent^  are  in  good 
repute,  and  the  trustee  has  ito  reason  to 
doubt  their  Jltjiess,  Iia  is  not  to  be  held 
rejt]}onsible  for  tlie  dishonesty  or  insolvency 
of  tlie  Of/ents. 

TJke  Court  should  not  be  astute  inftuliny 
reasons  for  fiximj  a  trustee  with  liability  ; 
t/t^  Itiin  is  }wt  to  be  strainetl  ayainsi  him 
to  make  him  liable,  for  what  he  has  done,  in 
the  e-xerci^e  of  his  duty,  ujiless  a  pluin 
c(ue  is  made  ayainst  him, 

A  trustee  directed  a  broker  to  invest 
15,000^.  in  the  securities  of  three,  corpora- 
tions.  On  tlie  1\th  of  February  tJie  broker 
Jiamled  the  trustee  wluit  purjtorted  to  be  a 
bouy/U-note  for  5,000Z.  debenture  stock  of 
three  corporations  {two  of  which  were 
issuing  delteiUures  only).  The  note  named 
no  date  for  settlement ,  and  contained  7io 
charge  for  commission.  Hut  the  trustee 
had  intule  an  ayreement  with  tJy*,  broker 
that  lie  waJt  to  have  a  net  price — tJhc  broker 
liaving  to  obUiin  his  commission  from  the 
otJter  side.  The  broker  toUl  the  trustee 
he  wanted  tlie  money  for  the  next  day,  ami 
the  trustee  drew  three  chcffues  fur  b, 0001. 
each  to  the  broker's  order.  The  broker 
misapplied  the  proceeds  of  the  cheques,  and 
fled  a  lif/uvlufioti  fntitinn  on  th**  2S>fh  of 
Marc/t,  and  ahscowled.  lietwetn  the  llUh 
of  Februftry  and  the  '2Sth  of  MarcJt  the 
trustee  ma*1e  enquiries  for  the  securities, 
but  was  tdd  by  the  broker  that  they  were 
not  reofly.  Evidence  was  adduced  to  sh^w 
that  exjyerts  wonhl  have  gathered  from  the 
bought-note  that  the  bouds  were  to  be  jmr- 
dialed  from  the  corporations  direct ;  but  the 
Court  held  that  there  was  nothing  in  the 
form  of  the  note  to  give  sucli  information 
to  an  ordinary  man  ofbusiwss: — 

Hold  {reversing  the  decisi(mofBAi:os, 
V.O.),  that  the  trustee  vms  m>t  liable  to 
make  good  the  loss  to  the  truM  fund  ; 
that,  assuming  the  broker  to  be  in  good 
repute  at  the  time  of  his  employment,^ 
there  was  no  impropriety  on  the  part  of 
the  trustee  in  paifiwj  to  the  broker  the 
purchase-money  for  the  invrstments. 

Bostock  t?.  Floyer  (3")  Kiw  J.  Rep. 
Chanc.  23  ;  Law  Ili^p.  1  E(\.  26)  explained; 
llopgood  V.  Parkin  (Liiw  liop.  1 1  Eq.  74) 
questioned. 

This  was  an  appeal  from  a  decision  of 


Bacon,  Y.C,  holding  the  defendant,  who 
was  an  executor  and  trustee  of  the  will  of 
John  S|>cight,  liable  to  replace  a  mm  of 
15,275/.,  piirt  of  the  trust  estate,  which 
had  1)ccn  lost  by  reason  of  the  dofiudt 
of  one  R.  E.  Cooke,  a  stock-broker,  doing 
business  at  Bradford. 

The  facts  were  briefly  as  follows :  ISien 
being  a  sum  of  15,000Z.  trust  money  on 
deposit  at  the  bankers,  tlie  defiandant 
pro|X)sed  to  invest  it  in  securities  of  the 
corporations  of  Leeds,  Huddersfield,  and 
Halifax — securities  authorised  by  the  will 
— and  employed  Oooke  to  obtain  5,000L  of 
the  securities  of  each  corporation.  Ihe 
Leeds  Corporation  issued  debentoreB  and 
debenture  stock  ;  the  two  latter  bomnred 
on  del)entures  only. 

There  was  no  absolute  neoenity  to 
employ  a  broker  in  the  purchase  of  the 
securities. 

On  the  24th  of  February,  1881,  Ooob 
called  on  the  defendant  and  handed  him 
a  i)a|)er,  which  purported  to  be  a  boi^ght- 
note,  and  was  as  follows:  "JohnDoob 
(S:  Son,  Excbmge,  Bi-adford,  Febmaiy  S^ 
1881.    To  the  executors  of  the  late  Jolin 
Speight.     We  have  tliis  day  bought  fiir 
you,  as  per  your  order,  subject  to  the  nhfe 
of  the  London   Stock  Blzchange,  5,00K 
Letnls  Corporation  debenture  stock  at  105| 
commission  net  5,275^. ;  5,0002L  Hnddea- 
field  CoiiMjnition  ditto  ditto  at  100  ouoi* 
mL^iou  net  5,000/.;  5,000/.  HaliftxOo^ 
()()ration  ditto  ditto   at   100  commuao'i^ 
net  5,000/. :  total,  15,275/.  account  Signed, 
John  Cooke  &  Son." 

Cooke,  on  delivering  the  note,  aaid  th**' 
the  payment  was  to  be  made  the  neztdi^ 
and  the   defendant  signed  three 
for  the  total  amount  to  Cooke's  order,  v1l< 
appropriated  them  to  his  own  use,  and  c 
the   28tli  of    Mai-ch  filed  a    "    "^' 
jxitition,  and  absconded.  «_-*' 

The  facts  of  the  case  are  more  fuD^^ 
reported  51  Law  J.  Rep.  Chane.  71^^ 
whei*e  the  arguments  are  set  out  at  lengths 

The  defendant  apjiealed. 

Hemming,  Q.C.,  Davey^  Q-C,  and/.tf* 
I  root/,  for  the  defendant. 

Millar,  Q.C.,  and  Stirling,  for  the  plrin- 
tiffs. 

The  arguments  used  in  the  Court  bdov 
were  repciited. 
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f  S^peight^  App, 

fidlowiBg  cases  were  dted  for  the 
at — ExpaHe  Bdehier  (1),  Bacon  v. 
[2),  Claugh  v.  Bond  (3)  and  Castle 
land  (4). 

followiiig  cases  were  cited  for  the 
laoiB^Mendea    v.    OuedcUla    (5), 
I    ▼.  Floyw  (6)  and  Hopgood  v. 
(7). 

ELy  lot. — ^This  is  an  appeal  from 
tsLdon  of  Yice-Chancellor  Bacon, 
the  defendant,  Mr.  Gkunt,  who 
trustee,  liable  to  make  good  some 
\.j  which  has  been  lost  through  the 
of  the  stockbroker  employed  by  him 
:e  investments  on  accoimt  of  the 

questions  which  we  have  to  decide 
lortaat,  not  only  on  account  of  the 
i  in  dispute,  but  also  on  account  of 
ndples  which  ought  to  goveiii  the 
n  deciding  points  of  this  nature. 
le  firat  place  I  think  we  ought  to 
r  what  is  the  liability  of  a  trustee 
idertakes  an  office  which  requires 

make  an  investment  on  behalf  of 
ui  que  trust.  It  seems  to  me  that, 
end  principles,  a  trustee  ought  to 
i  the  business  of  the  trust  in  the 
aimer  in  which  an  ordinary  prudent 
'  business  would  conduct  his  own, 
it  beyond  that  there  is  no  liability 
gation  on  the  trustee.  In  other 
%  tkustee  is  not  bound,  because  he  is 
le,  to  conduct  business  in  other  than 
dinazy  and  usual  way  in  which 
business  is  conducted  by  mankind 
tactions  of  their  own.  It  never 
be  reasonable  to  make  a  trustee 
orther  and  better  precautions  than 
linary  prudent  man  of  business 
idopty  or  conduct  business  in  any 
ray.  If  it  were  otherwise,  no 
lid  be  a  trustee  at  all.     He  is  not 

it.     He  says, ''  I  take  all  reason- 
^santions,  and  all  the  precautions 

tib.  218. 

7*01.831. 

IflyL  &  Cr.  490;  8  Law  J.  Rep.  Chanc. 

Beay.  660. 
Jo.  &  H.  259 ;  31  Law  J.  Rep.  Chanc. 

•  Law  J.  Bep.  Chanc  23 ;  Law  Rep.  1  Eq. 

awBep.  11  Eq.  74. 
i^Oii.  62.— OHAiro. 
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which  are  deemed  reasonable  by  prudent 
men  of  business,  and  beyond  that  I  am 
not  required  to  go."  What  are  the  usual 
precautions  taken  by  men  of  business 
when  they  make  an  investment  ?  If  the 
investment  is  one  made  on  the  Stock 
Exchange  through  a  stockbroker,  the  ordi- 
nary course  of  business  is  for  the  investor 
to  select  a  stockbroker  in  good  credit  and 
in  a  good  position,  having  regard  to  the 
sum  to  be  invested,  and  to  direct  him  to 
make  the  investment— that  is,  to  purchase 
on  the  Stock  Exchange  of  a  jobber  or 
another  broker  the  investment  required. 
In  the  ordinary  course,  all  that  the  broker 
can  do  is  to  enter  into  a  contract,  usually 
it  is  for  the  next  account  day.  Of  course 
you  may  by  special  bargain  make  it  for 
cash,  or  for  any  other  day,  but  in  the  ordi- 
nary course  it  is  for  the  next  account  day. 
Before  the  account  day  arrives  the  pur- 
chasing stockbroker  requests  his  principal 
to  pay  him  the  money,  because  on  the 
account  day  he  is  himself  liable  to  pay  over 
the  money  to  the  vendor,  whether  a  jobber 
or  broker,  and  therefore  he  must  have  it 
ready  for  the  account  day ;  and,  according 
to  the  usual  course  of  business,  he  sends  a 
copy  of  the  purchasing  note  to  the  princi- 
pal, stating  when  the  money  is  required  to 
be  paid ;  and  he  Obtains  t^e  money  from 
him  a  day  or  two  before  the  account  day. 
When  he  gets  it  he  pays  it  over,  if  it  is  a 
.single  transaction,  to  the  vendor ;  and  if 
it  is  one  of  a  number  of  transactions,  he 
makes  out  an  account  with  his  vendor, 
and  pays  over  to  or  receives  from  him  the 
balance  on  the  transactions.  It  by  no 
means  follows,  therefore,  that  he  pays  over 
to  his  vendor  the  sum  received — indeed, 
there  may  be  a  number  of  transactions, 
and  if  the  balance  is  the  other  way  then 
he  has  to  receive  money  on  the  account ; 
but  he  must  in  any  case  have  the  money 
in  order  to  keep  himself  out  of  cash 
advances. 

It  is  after  payment,  and  very  often 
several  days  after  payment,  that  he  getH 
the  securities  perfected.  If  tJiey  are  shares 
or  stock  in  a  railway  or  other  company,  it 
may  be  a  considerable  time  before  the 
transfers  are  lodged  at  the  office ;  and  it  is 
not  until  the  matter  is  ready  for  comple- 
tion that  he  gets  the  transfer  and  the  cer- 
tificates.    But  in  all  cases,  except  in  the 

3T 
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case  of  consols,  and  a  few  other  such 
stocks,  there  is  some  interval  between  the 
payment  of  the  purchase-money  and  the 
obtaining  of  the  security  or  of  the  invest- 
ment purchased. 

If,  therefore,  a  trustee  has  made  a  proper 
selection  of  a  broker,  and  ha^i  paid  him  the 
money  on  the  bought-notc,  and,  by  reason 
of  the  default  of  the  broker,  the  money  is 
lost,  it  does  not  appejir  to  me  in  that  case 
that  the  trustee  can  be  liable.  Indeed,  it 
was  not  argued  in  this  Court  that  he  would 
be  liable,  and  I  have  said  what  I  have 
upon  the  subject  moi'e  on  account  of  an 
observation  I'eportcd  to  have  been  made 
by  Vioe-Chancellor  Bacon  than  because  of 
any  argument  that  was  addressed  to  us 
upon  that  point. 

Having  said  what  I  have  on  the  general 
principle,  I  think  it  right  to  call  attention 
to  the  authorities  upon  the  subject,  in 
order  to  shew  that  I  have  given  the  fair 
result  of  the  authorities  as  they  stand. 
There  is  fii'st  the  case  of  Ux  parte  Behliier 
(1),  before  Lonl  Hardwicke,  which  is  the 
leading  case  on  the  subject.  There  it  was 
the  assignee  of  a  bankinipt ;  but  the  same 
principle  applies  to  the  assignee  of  a  bank- 
rupt as  to  a  trustee.  A  large  quantity  of 
tobacco  belonged  to  a  bankrupt,  and  the 
assignee  employed  a  broker  to  sell  it ;  the 
money  w^as  paid  to  the  broker,  who,  ten 
days  afterwards,  died  insolvent.  The 
commissioners  fixed  tlie  assignee  with  the 
4oss,  who  appealed  to  Lord  Hardwicke.  It 
w^jis  proved  that  it  was  the  common  prac- 
tice to  sell  meix^ntile  goods  by  auction, 
and  to  employ  a  broker,  and  for  him  to 
receive  the  money.  That  was  the  ordi- 
nary course  of  business.  It  would  be  the 
same  thing  if  a  trustee  sold  goods  by 
auction — the  auctioneer  would  receive  the 
money ;  and,  as  regards  certain  transactions, 
an  auctioneer  is  called  a  bi*oker.  Lord 
Hardwicke  says :  "If  Mrs.  Parsons  is 
chargeable  in  this  case,  no  man  in  his  senses 
would  act  as  assignee  under  a  commission 
of  l)ankrupt.  This  Court  has  laid  down  a 
rule  with  regard  to  the  transactions  of 
assignees,  and  moi'e  so  of  trustees,  so  as 
not  to  strike  a  teiTor  into  mankind  acting 
for  the  })enefit  of  others  and  not  for  their 
own."  He  says,  "not  to  strike  a  terror 
into  mankind" — the  phrase  is  i-ather 
rhetorical ;  but  he  moans  not  to  discourage 


respectable  people  from  accepting  the  oSm 
of  trustee.     Then  he  says,  "  CouitB  of  kv 
and  equity  too  are  more  stcict  as  to  execu- 
tors and  administrators."     I  must  ny  I  do 
not  concur  with  this  observation.    I  think 
that  in  modem  times  the  Courts  have  not 
distinguished  between  assignees,  execaton 
and  trustees,  but  they  have  put  them  all 
together,  and  considered  that  they  are  all 
liable  under  the  same  principles— bat  tint 
is  only  a  bye  point.     Then  Lord  Hard- 
wicke goes  on  to  say,  "  But  where  tmsteeB 
act  by  other  hands,  either  from  neoesBity  or 
conformable  to  the  common  usage  of  man- 
kind, they  are  not  answerable  for  Iosbbi.' 
That,  of  course,  means  where  they  act  If 
other  hands,  and  properly  choose  the  handi 
by  which  they  act.     What  is  meant  bf 
'^  either  by  necessity  or  conformable  to  tiiB 
common  usage  of  mankind  " '?     It  mem 
where  in  the  ordinary  course  of  bnainea 
transactions    an  agent   is  employed.   A 
gentleman,  for  instance,  who  has  renla  to 
collect,  as  a  rule,  employs  a  rent  collector. 
He  might  go  round  himself  and  ooUeet 
them,  but  he  does  not  do  so.    It  is  tbe 
common  usage  of  mankind  in  such  a  cum 
to  employ  an  agent  to  do  it.    So  a  mu 
who  buys  stock  on  the  Stock  ExehangB 
employs  a  stockbroker ;  and  there  it  \a  alM- 
lutely  necessary  for  him  to  do  so— he  cin- 
not  buy  himself;  but  even  if  he  could,  it » 
usual  to  employ  a  stockbroker.     Tto 
Lord    Hardwicke    goes   on:    "Secondlyi 
moral  necessity,   from  the  usage  of  oMa"^ 
kind.     If  a  trustee  acts  As  prudently '    ~ 
the  trust  as  for  herself,  and  according 
the  usage  of  business.     If  a  trustee 
points  rents  to  be  paid  to  a  banker 
that  time  in  credit,  and  the  banker 
wards  breaks,  the  trustee  is  not 
able.  So  in  the  employment  of  stewards 
agents — the  receiver  of  Lord  Plymouth 
estate  took  bills  in  the  country  of 
who  at  the  time  were  reputed  to  be 
credit  and  substance  in  order  to  retain^ 
rents  to  London.   The  bills  were  protBE*ed^ 
and  the  money  lost,  and  yet  the  stewsi»- 
was  excused.     None  of  these  cases  are  v^ 
account  of  necessity,  but  because  the  p»^ 
sons  acted  in  the  usual  method  of  businflss. 
Then  he  answers  a  little  further  down  the 
objection  that  Mrs.  Parsons  herself  mi{^ 
have  received  the  money.     Tlie  answer » 
that  it  is  not  usual  to  receive  the  money 
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1  Then  he  says,  ''  A  question  fre- 
f  happens  by  reason  of  bankruptcy 
goods  which  are  shipped  but  not 
edf  to  whom  they  belong.  In  those 
Ills  Ck>urt  generally  orders  the  goods 
sold,  and  the  money  paid  into  the 
fbr  the  benefit  of  the  parties  who 
e  entitled  in  the  Qvent.     But  yet  the 

18  the  hand  to  receive  the  money 

Then  there  was  an  objection  that 
light  have  taken  security ;  but  to  do 
1  eveiy  occasion  would  tend  greatly 
tiindranoe  of  business.''    That  seems 

to  go  the  whole  length  we  are 
id  to  go  here,  and  to  establish  the 
I  principle. 

case  which  I  shall  next  refer  to  is 
iB  of  Bacon  y.  Bacon  (2),  and  is  a 
1  of  Lord  Loughborough.  There 
CQtor  was  sought  to  be  charged  for 
I  money  to  his  co-executor  to  pay 
The  &ct  of  the  man  being  co- 
nrwas  not  considered  to  be  material. 
aation  was,  whether  it  was  a  reason- 
ing to  leave  the  money  in  the  hands 
o-eocecutor  to  pay  the  debts.  Lord 
Mrobgh  said  this  (8),  **  Supposing 
had  not  been  co-executor,  but  that 
eoator,  living  in  London,  and  re- 
:  money  of  the  testator's,  had  re- 
it  to  the  attorney  of  the  testator  to 
)  debts,  oould  he  have  been  liable ) " 
,  he  had  to  send  it  down  from  Lon- 

pay  the  debts  in  the  country,  and 
3t  send  it  to  somebody.     ''Kirby 

no  insolvent  circumstances.  He 
man  of  business  at  Ipswich ;  had 
16  attorney  of  the  testator  (I  take 

higher  than  that) ;  was  acquainted 
Ihisaffidrs;  had  his  accounts  in  his 
and  the  first  payment  was  three 
ifter  his  death.  In  the  ordinary 
ment  of  executor,  how  was  he  to 

fbneral  expenses  and  the  number 
1  debts  appearing  upon  the  books 
estator  without  sending  the  money  ? 
yment  is  made  by  the  defendant 
cause  he  happened  to  have  money  ' 
testator  in  his  hands  at  the  time. 

businefls  was  transacted  in  the 
7  manner,  unless  there  was  some 
itanoe  to  awaken  suspicion,  surely. 
bwanoe  is  (Seut. 
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^'  Suppose  he  had  paid  the  money  into  the 
hands  of  his  own  clerk,  and  the  clerk  had 
run  away,  Ku*by  could  not  prove  the 
will.  Supposing  lie  had,  what  would  have 
been  the  difference  ?  The  mention  of  him 
in  the  will  adds  to  the  confidence  the 
testator  may  be  supposed  to  have  in  him 
as  an  attorney  of  credit  in  the  town.  By 
proving  he  would  not  have  been  more 
worthy  of  trust  than  by  the  nomination 
the  testator  had  made  of  him  as  executor. 
It  would  have  been  only  a  difference  of 
character,  but  would  not  invest  him  with 
more  authority." 

In  other  words,  Lord  Loughborough's 
view  was  this — that  where  you  must 
necessarily  employ  an  agent,  or  where  you 
might  reasonably  in  the  ordinary  course 
of  business  employ  an  agent,  and  you  use 
due  diligence  in  the  selection  of  your 
agent,  you  are  not  liable  for  the  conse- 
quences. Ydu  have  only  conducted  the 
business  in  the  way  an  ordinary  prudent 
man  of  business  would  have  done. 

The  next  decision  I  shall  refer  to  is  the 
decision  of  a  late  Lord  Chancellor,  Lord 
Bedesdale,  in  the  case  of  Joy  v.  Campbell 
(9).  He  first  of  all  says  that  if  the  execu- 
tors join  in  a  receipt  without  necessity 
they  are  both  liable;  and  then  he  says, 
"  But  this  does  not  apply  to  what  is  done 
in  the  discharge  of  a  necessary  duty  of  the 
executor;  for  example,  an  executor  living 
in  London  is  to  pay  debts  in  Suffolk,  and 
remits  money  to  his  co-executor  to  pay 
these  debts — he  is  considered  to  do  this  of 
necessity.  He  could  not  transact  business 
without  trusting  some  persons,  and  it 
would  be  impossible  for  him  to  discharge 
'  his  duty  if  he  is  made  responsible  where 
he  remitted  to  a  person  to  whom  he  would 
have  given  credit,  and  would  in  his  own 
business  have  remitted  money  in  the  same 
way.  It  would  be  the  same  were  one 
executor  in  India  and  another  in  England, 
the  assets  being  in  India,  but  to  be  ap- 
plied in  England ;  there  the  co-executor  is 
appointed  for  the  purpose  of  carrying  on 
such  transaction ;  and  the  executor  is  not 
responsible,  for  he  must  remit  to  some-, 
body,  and  he  cannot  be  wrong  if  he  remits 
to  the  person  in  whom  the  testator  himself 
reposed  confidence."      That   is    a    mere 


(8)  6  Yes.  at  p.  834. 


(9)1  Sch.  &Lef.  328,  341. 
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quosiion  of  selecting  an  agent.  Of  courac, 
although  the  testator  reposed  confidence 
in  him,  something  else  might  happen  after- 
wards— the  man  might  become  insolvent 
or  the  like ;  it  does  not  mean  that,  but  it  is 
an  additional  reason  that  a  man  who  was 
in  good  credit  at  the  time  was  actually 
nameil  as  executor  by  the  testator. 

There  is  only  one  other  case  to  which  I 
will  liefer — that  of  Clmufh  v.  Boml  (3). 
There  Lord  Cottenham,  after  speaking  of 
the  loss,  and  remarking  that  a  trustee  is 
not  liable  for  loss  occasioned  by  an  autho- 
rised investment,  goes  on  to  say  (10) ;  "So 
when  the  loss  arises  from  the  dishonesty 
or  failure  of  any  one  to  whom  the  posses- 
sion of  part  of  the  estate  hjis  been  entrusted. 
Necessity,  which  includes  the  r^ular  course 
of  business  in  administering  the  property, 
will  in  equity  exonerate  the  personal  repre- 
sentative. But  if  without  such  necessity 
he  be  instrumental  in  giving  to  the  pei'son 
failing,  possession  of  any  part  of  the  pro- 
perty, he  will  be  liable,  although  the  person 
possessing  it  be  a  co-executor  or  a  co- 
administrator." The  value  of  that  state- 
ment of  the  law  is  that  he  says,  "  Necessity 
which  includes  the  regular  course  of  busi- 
ness in  administeiing  the  property,"  inter- 
preting the  word  as  being  nothing  more 
and  nothing  less  than  the  regulai*  course 
of  business.  It  appeal's  to  me,  therefore, 
that  it  is  clear  and  settled  law ;  and  Mr. 
Millar  was  quite  right  in  not  contesting 
it,  notwithstanding  the  remarks  which  had 
fallen,  I  think  per  incui'iajn,  from  the 
learned  Judge  in  the  Court  below  as  to 
this  part  of  the  case,  that  if  it  was  an 
ordinaiy  purchase  on  the  Stock  Exchange 
a  trustee  could  not  be  liable  for  the  failure 
of  the  bi*oker,  pro\ade(l  that  the  broker 
was  in  good  credit  at  the  time,  and  there 
was  no  cireum stance  to  excite  suspicion 
brought  to  his  knowledge  which  ought  to 
induce  him  to  distrust  the  broker. 

I  now  come  to  the  point  upon  which 
the  case  was  decided,  and  on  which  it  was 
argued  before  us.  I  must  say  as  I  read 
the  pleadings  that  the  law  is  stated  in 
conformity  with  that  which  I  have  been 
laying  down.  The  accusation  against  the 
trustee  is  one  of  negligence.  It  is  called 
"  gross  negligence."  That  does  not  matter. 

(10)  3  Myl.  &  Cr.  at  p.  497. 


Negligence  is  the  charge  made  against  the 
trustee,  and  the  question  is  whetlur  he 
has  been  guilty  of  negligenoo.  Nov 
where  you  have,  as  in  this  caae^  an  inno- 
cent man — that  is,  innocent  at  any  rate  u 
to  any  moral  guUt — who  was  siDcenly 
anxious  to  do  his  best  for  the  tnut  fond, 
and  as  to  whom,  as  was  stated  hf  the 
Yice-Chancellor,  there  was  reaUy  nothing 
that  he  could  be  reproached  with,  nnkv 
it  was  carelessness,  I  think  the  Goiot  ii 
bound  to  look  carefully  at  the  pleediqgs 
to  see  what  he  is  charged  with,  and  not  to 
allow  the  charge  to  be  extended  berond 
the  pleadings.  I  shall  not  decide  the  cub 
upon  that  ground,  because,  as  will  be  eem 
presently,  even  if  I  had  thought  the 
plaintiffs  were  at  liberty  to  go  bejond 
the  pleadings,  I  should  come  to  the  euw 
conclusion  tis  I  have  upon  the  pleadiogSL 

Now    the    Yice-Chanoellor    said  this 
about  Mr.  Gaunt,  in  which  I  think  ha 
was  fully  justified,  and  I  merely  quote  it 
to  shew  that  my   view    of   these  gim 
against  trustees  is  rather  oorrobozttad  hf 
the  observation  which  I  am  about  to  iwL 
My  view  has  always  been  this,' that  whoe 
you  have  an  honest  trustee,  fairly  anxxw 
to   perform   his  duty,  and  to  do  as  lis 
thinks  best  for  the  estate,  you  are  not  to 
strain  the  law  against  him  to  makehin 
liable  for  doing  that  which  he  has  doo^ 
and   which  he  believes  is  rights  in  tie 
execution  of  his  duty,  unless  you  have  » 
plain  case  made  against  him.    In  otlj« 
words,  you  are  not  to  exercise  your  a- 
genuity,  which  it  appears  to  me  the  ^'^ 
Chancellor  has  done,  for  the  ptufpo*.  vl 
finding  reasons  for  fixing  a  tnistee  witl^ 
liability,  but  you  are  racier  to  avcM  ^^ 
such    hypercriticism    of   documents  m^  ^ 
acts,  and  to  give  the  trustee  the  hen^^ 
of  any  doubt  or  ambiguity  which  ^-^ 
appear  in  any  document,  so  as  to  ielw\ 
him  from  the  liability  with  which  it  i-^ 
sought  to  fix  him.  ^ 

I  think  it  is  the  duty  of  the  Court  n^ 
these  cases,  where  there  is  a  question  « 
nicety  as  to  construction  or  otherwiae,  to 
lean  to  the  side  of  the  honest  trustee,  and 
not  to  be  anxious  to  find  fine  and  estxa- 
ordinary  reasons  for  fixing  him  with  any 
liability  upon  the  contract.     You  are  to 
endeavour  as  far  as  possible,  having  le- 
gard  to  the  whole  transaction^  to  avcid 
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making  an  bonest  man,  who  is  not  paid 
for  the  performance  of  an  unthankful 
office,  liable  for  the  failure  of  other 
people,  from  whom  he  receives  no  benefit. 
I  think  that  is  the  view  taken  by  modem 
Judges,  and  some  of  the  older  cases  in 
whi^  a  different  view  has  been  taken 
wonld  now  be  repudiated  with  indigna- 
tion. 

It  appears  to  me  that  the  Yice-Chan- 
cellor  has  adopted  an  entirely  different 
Tiew.  I  think  he  has  inferred  that  which 
is  not  to  be  fairly  inferred  in  this  case ; 
and  even  if  he  were  right  it  could  only  be 
inferred  by  taking  one  of  two  views,  and 
we  ought  not  to  take  the  adverse  view  if 
the  other  view,  being  equally  as  good,  can 
be  adopted. 

Now  the  way  it  is  pat  by  the  statement 

of  claim  is  this.     It  appears  that  there 

a  broker  of  the  name  of  Cooke,  who 

a  young  man  who  had  come  into  his 

&ther^s  business,  who  had  also  been  a 

stock  and  share  broker  at  Bradford  in  a 

considerable    way  of   business.      Young 

Oooke  had  not  been  very  long  in  business, 

bat  for  upwards  of  three  years  he  was  a 

man  of  good  credit  and  large  business  at 

Bradford.     There  is  another  circumstance 

about  his  position  which  I  must  mention, 

although  I  do  not  think  it  would  exonerate 

the  trustee.     The  family  for  whom  Mr. 

Gaunt  was  trustee  were  some  people  of 

the  name  of  Speight,  and  the  Speights 

▼«re  friends  of  Cooke,  and  one  of  the 

t^ights,  the  son,  naturally  asked   Mr. 

wunt    to  employ  Cooke.     It  does  not 

^flAtitet  much,  because  if  Mr.  Cooke  was 

^^^^  in  good  credit  Mr.  Gaunt  ought  not 

kve  complied  with  the  request,  and 

Rore  it  does  not  really,  from  a  moral 

of  view,  affect  the  transaction — Mr. 

would  be  liable  if  he  had  employed 

"^   ^*>iproper  broker,  although  he  had  done 

the   wish  of  the   Speight  family. 

'^xrer,  it  is  a  remarkable  circumstance 

^  ^       Air.  Gaunt  did  not  employ  his  own 

^^oay  broker,  but  did,  at  the  request  of 

•^   ^I>€ight  family,  employ  this  gentleman, 

'■^^^  '^^as,  as  I  said  before,  as  far  as  was 

^***^'^'»i,  a  fit  person  for   Mr.   Gaunt  to 

BtSMployj    he  was  employed  to  sell    the 

"Ot^^P^frty,  the  proceeds  of  which  were  to 

V^  ^ftenrards  re-invested — and  he  did  sell, 

^  1  can  gather,  some  13,000^,  and  paid 


the  money  into  the  bankers.  So  far  it 
was  all  right.  Then  they  had  a  simi  of 
upwards  of  15^000^.  to  invest,  and  the 
question  was  how  it  was  to  be  in- 
vested. 

The  matter  was  considered  by  Mr. 
Gaunt,  and  he  thought  the  best  way  of 
investing  it  was  to  invest  it,  in  three  sums 
of  5,000?.  each,  in  the  purchase  of  corpora- 
tion bonds,  as  we  generally  call  them — 
debentures  or  debenture  stock  as  they  are 
called  in  the  documents.  It  seems  that 
they  had  6,000^.  invested  in  Bradford 
debenture  bonds  or  debentures,  and  there- 
fore he  would  not  have  any  ^ore  of  Brad- 
ford securities,  and  he  suggested  that  it 
would  be  well  to  divide  them  into  three, 
and  to  make  the  remaining  investments 
in  Huddersfield,  Leeds  and  Halifax,  being 
large  towns,  and  in  good  credit,  and  there 
was  no  objection  whatever  to  the  securities 
selected.  Whethei*  they  were  debentures 
or  debenture  stock  is  not  material — they 
were  very  good  securities;  and,  indeed, 
Mr.  Gaunt  says  he  does  not  know  whether 
they  were  debentures  or  debenture  stock, 
but  they  were  bonds  of  these  corporations. 
Then  how  was  he  to  get  them  1  .  We  read 
from  the  statement  of  claim  that  there  are 
two  ways  of  getting  them — one  way  is  by 
going  to  the  corporation  and  asking  them 
to  take  a  loan,  and  to  issue  debentures  or 
debenture  stock,  if  they  have  power  to 
issue  debenture  stock ;  and  on  this  occasion 
it  appears  to  be  the  practice  (I  am  taking 
it  from  the  statement  of  claim)  that  if  a 
person  employed  a  solicitor  or  broker,  the 
solicitor's  commission  or  the  broker's  com- 
mission is  paid  by  the  corporation.  They 
find  it  to  their  advantage  to  do  so,  and 
they  do  it.  But  of  course  it  may  happen 
that  you  can  buy  these  securities  on  the 
Stock  Exchange — for  the  lenders  may  die, 
or  the  lenders  may  want  the  money  before 
the  debentures  are  repayable,  or  if  it  is 
debentuix5  stock  it  would  not  be  repayable 
at  all,  and  upon  those  occasions  they  would 
sell  their  securities  on  the  Stock  Excliange. 
It  appears  from  the  statement  of  claun 
that  occasionally  these  secupties  do  come 
on  the  Stock  Exchange,  and  are  bought 
there.  That  is  stated  at  page  5  of  the 
statement  of  claim,  where  it  is  said,  "  de- 
bentures are  occasionally,  and  debenture 
stocks  are  frequently,  the  subject  of  pur- 
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chaso  and  sale,  and  in  such  cases  a  broker 
is  usually  employed."  Of  course  it  may 
happen,  and  it  did  happen,  as  we  find  by 
the  evidence,  that  in  the  case  of  a  large 
town  like  Leeds,  the  quantity  of  deben- 
tures or  debentui-e  stock  being  very  great, 
thei-e  is  a  regular  mai*ket  for  them,  and 
you  ctui  always  buy  them ;  but  in  the  case 
of  Iluddersfield  and  HalifiEix,  being  smaller 
towns,  that  is  not  so,  and  thei*e  api)ears  to 
be  no  regular  market  for  them.  If  you 
want  them  at  all,  as  a  general  rule  you 
must  go  to  the  corporation  to  get  them, 
although  there  may  be  some  for  sale 
privately.  That  being  the  position  of 
things,  jVIr.  'Gaunt  instructs  Cooke  to 
procure  these  three  sums  of  5,000^.  each ; 
he  did  not  tell  him  hoAv  to  get  them,  he 
told  him  to  procure  them.  Mr.  Cooke,  on 
the  24th  of  Februaiy,  brought  a  document, 
which  has  been  the  subject  of  a  great  deal 
of  comment,  to  Mr.  Gaunt,  and  that  is 
the  only  allegation  in  the  statement  of 
chiim.  There  is  no  allegation  in  the 
statement  of  claim,  although  it  has  been 
argued,  that  Mr.  Gnunt  ought  not  to  have 
employed  a  broker.  I  dismiss  that  argu- 
ment at  once.  It  is  quite  plain  that  he 
was  entitled  to  employ  a  broker  in  the 
ordinary  course  of  business,  whether  the 
purchase  was  on  the  Stock  Ei^change,  or 
whether  the  securities  wei'e  to  be  obtained 
from  the  corpoitition.  The  advertisements 
not  only  authorised  the  employment  of  a 
broker,  but  offei-ed  to  pay  the  brokeitige, 
and  thei'e  was  no  occiision  for  a  gentleman 
who  was  a  trustee  to  do  that  himself 
which  might  properly  in  the  ordinary 
cfourso  of  business  be  done  by  another, 
and  especially  where  the  costs  of  employ- 
ing that  other  would  not  fall  on  the  trust 
estate.  I  think  thei*efore  that  he  was 
entitled  to  employ  a  broker,  even  if  he 
could  have  obtained  the  securities  from 
the  coqiorations  direct.  But  there  is  no 
allegation  in  the  stat-ement  of  claim  that 
he  ought  not  to  have  employed  a  broker ; 
it  only  states  the  fact  of  this  bought-note, 
it  being  received  by  him  on  the  24th  of 
February,  1881.  Now  it  was  alleged  in 
the  argument  both  here  and  below,  and 
the  allegation  was  adopted  by  the  Yice- 
Chancellor  in  his  judgment,  that  the 
receipt  of  this  bought-note  informed  Mr. 
Gaunt  that  the  stocks  in  question  were  to 


be  obtained  direct  from,  the  oorpontioDBi 
There  was  some  evidence  before  the  Yioo- 
Chancellor  to  lead  to  that  concloma; 
there  was  the  evidence  of  experts,  iriio 
gave  it  as  their  opinion  that  there  was  in  t 
omission  in  the  bought-note  which  ou^ 
to  have  aroused  suspicion.  Now  I  mufc 
say  that  there  is  no  allegation  in  the 
statement  of  claim  that  Mr.  Gaunt  kner 
that  these  securities  were  to  be  obtained 
direct  from  the  oorporations,  the  onlj  alle- 
gation being  that  he  had  received  the 
bought-note,  and  the  true  intezpretetiim 
of  that  bought-note  was  not  such  leto 
give  him  information  as  to  buying  the 
stocks  of  the  corporations.  In  my  opiniflD 
it  was  not  regular  or  proper  to  go  into 
evidence  to  ^ew  that  he  knew  it^  then 
being  no  allegation  of  knowledge  except 
that  to  be  derived  from  the  interprefaUioD 
of  the  bought-note ;  but  Mr.  Gaunt  aje 
he  did  not  know  it ;  and,  in  my  opinion,  on 
the  balance  of  testimony,  it  is  not  prored 
that  he  did  know  it.  Therefore,  if  tiwn 
had  been  that  allegation,  I  should  hsfB 
held  it  not  proved. 

I  now  come  to  the  bought-note  itself 
and  I  will  make  one  observation,  althoo^ 
it  is  not  strictly  in  the  statement  of  cbdin. 
It  appeara  in  evidence  that  Mr.  Gasot 
had  made  an  agreement  that  he  was  to 
have  a  net  price — ^that  he  was  not  to  pij 
any   commission  to   the  broker,  bat  the 
broker  was  to  get  it  from  the  other  ade; 
he  was  to  have  a  net  price,  and  it  vgfM 
in  the  evidence  that  that  is  a  very  codudod 
course  in  country  cases,  because  peopk  is 
the  country-  do  not    like    an   mdefinit* 
charge,  even  of  a  small  amount.    ThBf 
bargain  for  a  net  price ;  and  that  ezpluB^ 
what  appeal's  in  the  bought-note. 

The  next  thing  I  have  to  oonsidffi 
the  meaning  of  the  bought-note.    I  ^ 
not  rely  on  the  expression  "  bought-DOto 
as  used  in  the  statement  of  ck^.   ^\ 
do  not  call  a  thing  a  bought-note  which  i 
an  expression  of  a  contract  or  loan 
by  a  coqjoration.     But,  apart  from  tht^- 
let  me  see  what  it  is.     [His  Lordship  rti^ 
the  bought-note  as  stated  above,  and  oon^ 
tinned  :]    I   must  say,  it   being  for  ih^ 
Court  to  construe  that  instrument^  tonr 
mind  it  would  convey  but  one  impreeaon 
— namely,  that  the  broker  had  boq(^ 
these  things  for  the    purchaser  on  ^ 
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Bxohange,'  sabject  to  the  rales 
odcm  Stock  Exchange.  With 
b  possible  respect  to  the  Vice- 
,  it  appears  to  me  that  that  can 
meazdng.  "  We  have  this  day 
70a  as  per  your  order,  sabject 
les  .of  uie  London  Stock  Ex- 

I  have  looked  with  some 
t  the  evidence  to  see  how  it 
le  to  arrive  at  any  other  con- 
bo  the  meaning  of  the  document. 
oome  to  look  at  the  evidence 
bt  there  are  experts  who  say  it 
mean  what  it  says,  "bought," 
oean  ''agreed  to  lend  to  these 
18 ; "  that,  first  of  all,  there  is  no 
f  named.  That  is  true ;  although 
i  for  the  account,  it  does  not 
lay,  and  no  doubt  as  a  general 
late  is  named.  But  we  must 
:  is  not  .a  document  issued  by 
>n8y  it  is  a  document  issued  by 
;  and  it  appears  in  the  evidence 
ant  that  he  was  told  that  the 
rhich  was  the  material  point, 
next  day;  so  that  the  only 
'  was  that  the  broker  who 
m  the  note  did  not  fill  up  the 
dbraary  in  the  note  itself,  but 
1  he  wanted  the  money  on  the 

I  cannot  conceive  that  that 
diflEerence  as  to  the  construction 
iment.  The  omission  to  put  in 
t  day  no  doubt  was  an  omission 
Id  apparently  have  been  noticed 
Mnons ;  but  if  the  man  who 
Bays,  ''I  want  the  money  to- 
adr  that  is  what  the  evidence 
it  is  really  nothing  more  than 
le  did  not  put  it  into  the  note 
ise  he  gave  the  inf9rmation  per- 

Bie  is  another  witness  who  says, 
Dommission,  and  if  a  broker  had 

the  Stock  Exchange  he  would 
Bd  his  commission."  The  answer 
'oold  if  it  had  not  been  to  buy 
e  on  the  face  of  it  it  is  net.  He 
«cial  baigain  that  he  is  to  make 
)  at  the  time,  and  therefore  he 

his  commission  to  the  stock  at 
e  in  order  to  make  the  amount 
gets  rid  of  any  notion  that  the 
teUs  Yoa  he  had  not  bought  it. 
)e  nid  for  a  moment  that  you 


can  control  the  plain  language  of  the  docu- 
ment by  any  such  outside  tMngs  as  those. 
The  experts  say  that  the  word  ''  bought " 
has  a  technical  meaning,  and  does  not  mean 
"  bought,"  and  this  is  a  case  in  which 
they,  from  their  expert  knowledge,  would 
come  to  a  conclusion  that  there  was  a  mis- 
take in  the  language  of  the  note,  that  the 
word  "bought"  should  not  have  been 
"  bought,"  but  should  have  been  some  other 
word.  It  does  appear  to  me  that  there  is 
no  evidence  which  is  admissible  to  contra- 
dict the  plain  construction  of  the  document 
itself,  and  the  meaning  of  the  document  is 
a  statement  by  the  broker  to  the  principal 
that  he  had  bought  these  debenture  stocks. 
Now,  if  that  were  so,  what  is  a  trustee  to 
dol  It  is  suggested  that  he  might  have 
enquired  whether  the  broker  had  actually 
bought  them.  Of  whom  was  he  to  en- 
quire 1  Is  it  tolerable  that  a  man  should 
so  far  be  bound  to  suspect  his  own  broker 
as  that  he  should  be  compelled  to  go  on  the 
Stock  Exchange  to  find  out  from  whom  his 
broker  had  purchased,  and  then  to  enquire 
of  him.  Would  it  not  be  that  the  trustee 
would  be  informed  by  his  broker,  "  You 
treat  me  like  a  thief ;  I  will  have  nothing 
more  to  do  with  you  "  1  It  is  quite  plain  that 
no  man  in  the  ordinary  course  of  business 
ever  does  anything  of  the  kind.  He  may 
or  he  may  not  know  the  name  of  the  stock- 
broker from  whom  the  security  has  been 
purchased.  He  must  trust  his  broker  for 
bringing  him  a  genuine  contract.  It  is 
not  for  him  to  go  on  the  Stock  Exchange 
and  enquire  whether  his  own  broker  has 
sent  him  a  fictitious  note  or  not.  It  is 
quite  out  of  the  question  that  he  is  to  be 
liable  for  not  enquiring  whether  there  was 
or  was  not  a  genuine  contract.  He  most 
rely  in  the  ordinary  course  of  business  on 
the  statement  of  his  broker,  and  pay  the 
money  to  him  on  that  statement.  Well, 
that  being  so,  I  cannot  see  any  ground 
whatever  for  saying  that  Mr.  Gaunt  was 
guilty  of  negligence. 

Then  there  is  this  allegation  in  the 
statement  of  claim,  that  no  bonds  or  de- 
bentures  were  given  by  Mr.  Cooke.  Of 
course  there  were  not.  Then  it  goes  on 
to  say  that  no  such  securities  as  debenture 
stocks  of  Huddersfield  and  Halifax  exist. 
Does  that  matter  1  I  think  not.  It  is  quite 
true  the  representation  was  that  there 
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were  sach,  and  I  think  that  that  is  the  fair 
reading  of  it.     But,  supposing  it  were  so, 
Mr.  Gaunt  did  not  know  it — perhaps  he 
did  not  know  the  dificrenoe  between  deben- 
tures and  debenture  stock — ^he  instructed 
Mr.  Cooke  to  procure,  not  debentures  or 
debenture  stock,  but  corporation  securities, 
and  he   left  to   Mr.  Cooke  of  coui'se  to 
ascertain   what  tliey  were ;   but  if  Mr. 
Cooke  i-cpresented  to  him  that  he  bought 
dclxBnture  stock,  how  was  lie  to  find  out 
that  these  particular  coi'pomtions  had  no 
power   to   issue   it,   or   that   one   of   tlie 
corpoi'atioiis  had  power  and  the  other  had 
no  power?     How  is  a  man   to  find  out 
whether  a  railway  company  or  a  corpora- 
tion or  any  other  company  has  debenture 
stock  except  by  instructing  his  broker  or 
some  other  agent  to  enquire  1     I  repeat, 
therefore,  that  when  Mr.  Cooke  told  him 
that  he  had  bought  debenture  stock,  he 
w^ould  make  no  fui-ther  enquiry  as  to  whe- 
ther such  things  existed  or  not ;  he  would 
assume  in  the  ordinai7  coui*se  of  business 
that  the  securities  did  exist ;  and  if  he  were 
entitled  to  trust  his  broker,  in  the  ordi- 
nary course  of  business  he  was  entitled  to 
trust  him  to  the  extern t  of  that  representti- 
tion.    It  appears  to  me,  therefore,  that  the 
fact  of  the  non-existence  of  some  of  the 
secuiitios  has  no  bearing  upon  the  question. 
Then,  that  being  so,  we  come  to  consider 
the  further  all^ation  in  the  statement  of 
claim.     "  Even  if  the  pretended  purchase 
by  the  said  R.  E.  Cooke  had  been  real  and 
hoiiafide,  there  would  not  have  been  any 
necessity  for  the  defendant  Giiunt  to  part 
with  the  purehase-money  of  the  debenture 
stocks  or  any  part  of  it  on  the  24;th  of 
Febniary,  1881,  or  in  fact  at  any  time, 
without    receiving    in    exchange    proper 
transfers  of  the  stocks  pui'chased,  or  certi- 
ficates of  the  ownership   thereof.     On  a 
purchase  of  stock,  and  pai*ticularly  on  a 
purchase  of  the  magnitude  and  character 
repre^sented  to  have  been  m£ule  by  the  said 
bought-note,  it  is  unusual  and  unnecessary 
to  pay  for  the  stock  on  the  day  of  the  date 
of  such  bought-note,  or  until  the  purehaso 
is  ready  for  completion."    It  was  said  that 
it  was  the  duty  of  Mr.  Gaunt  to  pay  the 
money  direct  to  the  Imnkers  of  the  coqx)- 
ration,  or,  at  all  events,  to  make  the  cheque 
payable  to  the  order  of  the  corporation.    If 
it  is  to  be  assumed  against  him  that  he 


know  the  stocks  were    to   be    acquired 
from  the  oorporation  direct,  I  do  not  ay 
whether  or  not  he  ought  to  have  paid  tin 
broker.     I  reserve  my  opinion  npcai  that 
question.     If  it  were  not  so,  if  he  hid 
neither  notice  nor  knowledge  that  the  itocb 
were  to  be  procured  otherwise  than  on  the 
Stock  Exchange,  then  I  think  the  aign- 
ment  that  he  might  have  paid  it  through 
the  bankers  falls  to  the  ground.    Intiie 
fii*st  [)lace,   as   I  said  before,  the  usual 
custom  is  to  pay  your  broker,  and,  in  the 
next  place,  it  by  no  means  follows  that  the 
money  would  ever  have  reached  the  veo- 
dor ;  and,  indeed,  in  the  case  where  the 
purehase  is  in  London,  I  suppose  it  would 
go  to  a  London  bi*oker  ;  so  that  I  cannot 
see,  either  according  to  the  ordinary  ooane 
of  business,  or  according  to  any  poanUe 
mode  of  conducting  business,  how  yon  oodd 
pay  otherwise.     It  seems  to  me,  theicfiin^ 
that  if  you  once  anive  at  the  condnaion 
that  Mr.  Gaunt  was  uninformed  by  the 
bought-note  that  the  purchase  had  been 
made  in  that  way,  there  was  no  obligatun 
on  him  to  make  any  further  enquiry,    fie 
trusted  his  broker ;  and  he  was  not  bdond 
to  ask  the  broker  whether  he  had  written 
a  falsehood,  whether  he  had  really  entered 
into  a  contiuct  or  not.    The  man  told  him 
in  writing  that  he  had,  and  he  was  entitled 
to  trust  him ;  and,  as  it  seems  to  me,  theie 
was  no  obligation  on  him  to  make  anj 
further  enquiry. 

For  these  reasons,  it  appears  to  me  thftt 
the  decision  of  the  Court  below  ought  not 
to  be  afiii*med. 

I  ynM  only  now  quote  two  paragi«ph> 
fi*om  the  judgment,  because  I  tlunk  it 
right  to  say  that  I  think  'that  the  etiff 
which  I  conceive  the  Yice-Chanoellor  to 
have  fallen  into  very  plainly  appears 
those  passages.  He  says,  "  A  trastee 
takes  another  man's  money  into 
hands  is  bound,  whatever  other  duties 
may  have  to  discharge,  to  take  care 
that  money  shall  be  preserved,  and  not  ti 
deal  with  it  or  to  do  anything  with 
which  a  pnident  and  reasonable  man  wi 
not  do  with  his  own  money."  That  is 
very  clear  statement  of  the  law,  and  I 
have  no  fault  to  find  with  it.  "  That  i» 
the  rule  which  is  properly  to  he  applied  to 
this  and  to  all  such  like  cases.  Now  vbtt 
I  come  to  apply  that  rule  to  this  case,  ott 
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odyelse  say  that  atrnstee  with 

of  other  people's  money  in  his 

»ald  have  parted  with  it  to  Cooke 

;  scrap  of  paper  1"   Whether  it  is 

nnds  or  15,000  pence  it  makes  no 

if  the  man  is  in  a  position  to  be 

ith  the  money.     The  Vice-Chan- 

»,  "Certainly  not.     The  paper, 

face  of  it,  as  a  witness  has  said 

.  Ghuint,  meant, '  Your  money  is 

Jie  corporations.' "    If  that  were 

7  different  considerations  woiild 

I  the  mode  of  paying  the  money. 

le  key  oS.  the  judgment,  that  Mr. 

is'  told  by  that  paper  that  the 

ui  to  go  to  the  corporations.     I 

idy  given  my  reasons  for  stating 

ly  mindy  it  is  plain  the  paper  told 

lug  of  the  kind.     It  told  him,  on 

try,  that  the  stock  was  bought  on 

ford  Exchange.     Then  the  Vice- 

r  says,  "  No  suggestion  has  been 

apt  this,  that  certain  stockbi'okers 

I  caUed — two  gentlemen  of  great 

one  in  London  and  one  in  the 

-who  both  say,  '  It  is  our  custom 

bay  for  clients  to  take  a  cheque 

hat  we  may  pay  the  vendor  of 

That  may  be  the  custom  with 

>  character  and  credit,  and  that 

e  set  custom  for  anything  I 

it  18  not  a  lawful  custom  as 

3  the  state  of  facts  I  have  just 

ing.**    I  have  said  all  I  have 

uiat.     I  do  not  think  that 

true  version  of  it.     I  cannot 

'by  it  should  not  be  a  lawful 

70  Uie  money  to  your  broker 

stock  which  you  cannot  get 

oney.     I  cannot  help  think- 

was  some  little  misapprc- 

oind  of  the  Y ice-Chancellor, 

f  the  counsel  who  supported 

as  to  the  expression  used. 

\  unlawful  or  unreasonable 

mot  get  the  stock  on  the 

\  without  dealing  ifidth  a 

*he  Vice-Chancellor  says, 

it  as  a  rule  of  law  estab^ 

that,  if  a  man  employs  a 

from  him  a  sale-note,  he 

rty  to  pay  to  that  broker 

ng  bought."    It  appears 

iw  is  exactly  the  other 

\  the  ordinary  course  of 

vc. 


513 


business,  it  is  lawful  for  a  trustee  to  pursue 
that  course  which  he  would  pursue  in  in- 
vesting his  own  money. 

There  is  only  one  other  remark  T  have 
to  make  upon  the  case,  and  that  is  this. 
There  is  an  allegation  in  tlie  statement  of 
claim,  and  there  was  some  slight  argu- 
ment addressed  upon  it — that  the  broker 
having  failed  on  the  28th  of  March,  Mr. 
Gaunt  should  have  done  something  in  the 
interval  to  get  the  money  back.  There  is 
really  no  evidence  that  if,  after  the  money 
was  paid,  Mr.  Gaunt  had  asked  for  se- 
curity he  would  have  got  it ;  and,  indeed, 
I  am  quite  satisfied  that  he  could  not  have 
got  the  money  if  he  had  brought  an  action 
or  taken  any  proceedings  at  all.  The 
only  suggestion  is,  that  some  other  cre- 
ditor, who  pressed  Mr.  Cooke,  got  a  sum 
of  3,000^.  out  of  him.  Mr.  Gaunt  had  no 
reason  to  suspect  Cooke's  honesty,  and  if 
he  had  asked  him  for  security,  or  brought 
an  action,  as  I  have  said  before,  there  is 
no  evidence  that  he  would  have  got  the 
money ;  but  thero  is  the  most  cogent  evi- 
dence to  my  mind  that  he  could  not  have 
got  it,  because  the  money  was  paid  away  im- 
mediately most  improperly  by  Cooke  in  tlie 
satisfaction  of  his  own  debts.  -  He  was  in 
that  state  of  hopeless  insolvency  that  no  ac- 
tion or  proceeding  in  bankruptcy  could  have 
resulted  in  any  benefit ;  and  I  do  not  see 
.that  thero  is  any  case  made  against  Mr. 
Gaunt  for  negligence,  or  that  he  had  suffi- 
cient knowledge  of  Mr.  Cooke's  improper 
dealing  to  have  induced  him  to  take  such 
proceedings  even  if  they  would  have  re- 
sulted, which  I  am  of  opinion  they  would 
not,  in  getting  the 'money  back. 

Therdfore  the  appeal  will  be  allowed. 
Mr.  Gaunt  will  have  his  costa  both  here 
and  below. 

LiNDLEY,  L.  J. — This  case  appears  to  me 
to  l)e  one  of  veiy  great  importance,  not 
only  to  Mr.  Gaunt  and  the  ceatnut  qve 
trujtfy  but  also  to  trustees  in  general  who 
have  to  .invest  money  or  who  do  invest 
money  through  brokers. 

The  first  observation  to  be  made  Ls, 
that  this  is  a  case  in  which  the  trustee  is 
not  even  accused  of  having  acted  in  any 
way  with  a  view  to  his  own  benefit,  or 
otherwise  than  with  perfect  bona  .julen 
and  honesty — a  ivmark  which,  of  course, 
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is  important,  because  one  approaches  such 
a  case  in  a  difTerent  state  of  mind  from 
that  with  which  one  would  approach  a 
case  if  one  were  dealing  with  a  dishonest 
trustee. 

The  next  remark  is,  that  the  trust  for 
investment  was  so  worded  that  nobody 
pretends  that  the  investment  of  the  trust 
property  in  debentures  or  in  debenture 
stock  of  these  corporations  was  not  within 
the  investment  clause.  It  is  not  suggested 
that  it  would  be  a  breach  of  trust  on  the 
part  of  the  trustee  in  this  case  to  invest 
the  trust  money  in  that  kind  of  securities 
in  which  he  directed  the  broker  to  invest 
it. 

Now  what  the  trustee  in  this  case  did 
was  this.  Some  of  the  trust  moneys,  to 
the  extent  of  13,000/.,  had  been  |)aid  over, 
and  in  that  transaction  Mr.  Cooke,  I 
understand,  had  been  employed.  He  was 
the  family  broker.  He  was  not  the 
broker  Mr.  Gaunt  generally  employed  in 
hLs  own  business,  but  he  was  a  i)ei*son 
recommended  by  the  fiimily.  I  do  not 
attach  much  importance  to  that ;  but  it  is 
a  circimistance  which  should,  I  think,  be 
mentioned.  Mr.  Cooke  was  at  the  time  a 
broker  in  good  repute.  He  was  a  person 
to  whom  an  ordinary  prudent  man  de- 
siring to  employ  a  broker  in  Bradford 
would  have  I'ecourse.  Then  Mr.  Gaunt, 
being  desirous  of  investing  15,000/.  in  de- 
bentures or  secunties  of  these  corpora- 
tions, instructs  Mr.  Cooke  to  make  the 
investment. 

The  first  point  that  occurs  to  my 
mind  is  this.  Was  it  proi)er  for  the 
trustee  to  employ  Mr.  Cooke  in  the  trans- 
action at  all,  beoiuse  if  it  was  not,  I  take 
it  that  the  trustee  mast  be  responsible  for 
the  consequences.  A  trustee  has  no  busi- 
ness to  cast  upon  brokers  or  solicitors,  or 
anybody  else,  the  duty  of  performing  those 
trusts  and  exercising  that  judgment  and 
discretion  which  he  is  bound  to  perform 
and  exercise  himself.  On  the  other  hand, 
a  trustee  is  not  bound  to  do  everything 
himself.  A  trustee  is  entitled  to  employ 
brokers  and  solicitors  to  do  that  which, 
in  the  ordinary  course  of  business,  other 
people  would  employ  brokers  and  solicitors 
to  do. 

The  real  importance  of  this  case  is,  that 
it  lies  between  these  two  propositions — 


that  a  trustee  cannot  delegate  hii  tnnt, 
and  that,  on  the  other  hand,  he  is  entitled 
to  employ  persons  to  do  that  whidi  tn 
ordinary  man  of  business  would  emplojan 
agent  to  do.     Now,  looking  at  the  nu^ 
fairly  and  properly,  .as   a  bnsineK  man 
would  look  at  it,  can  it  be  said  to  be  n 
improper  thing  on  the  part  of  a  trufcee, 
who  is  desirous  of  investing  15,00(M.  in 
this  class  of  securitieB,  to  go  to  a  broker  1 
That  he  might  have  acted  otherwiae  h 
plain  enough,  but  was  it  a  reasonaUe  and 
proper  thing  not  to  apply  to  the  aecn- 
taries  or  treasurers  of  these  ooirponitians, 
but  to  employ  a  broker  for  that  poztshaaet 
So  far  as  the  evidence  goes,  it  appesn  to 
me  that  on  the  balance  of  the  evideoee  H 
is  impossible  to  say  that    this  was  an 
improper  step  for  a  trustee  to  taka    Al- 
though business  men  can  do  these  things 
for  themselves,   unless  we    can   go  the 
length  of  saying  that  the  employment  of 
Mr.  Cooke  was  an  improper  delegation  of 
the  trusts  or  an  improper  employment,  it 
will  follow  that  it  was  not  an  onreasonaUe 
thing  or  a  breach   of  trust  to  employ  a 
broker  to  do  this  kind  of  work  \  and  the 
conclusion  that  I  have  arrived  at  on  that 
point  is,  tliat  we  cannot  say  the  tnutee^ 
acting  honestly,  was  nbt  entitled  to  em- 
ploy a  broker  to  do  this  kind  of  busineai 
Then  the  next  thing  is,  what  did  Mr. 
Gaunt  employ   Mr.   Cooke  to  do  1   He 
employed  him   to  invest  this  mou^  is 
these  securities.     He  did  not  tdl  him  or 
suggest  to  him  how  it  had  bettor  be  doo^ 
he  (lid  not  know ;  and  I  do  not  think  he 
was  bound  to  ascertain    whether  tliM 
securities  wero  in  the  market  in  the  ordi- 
naiy  commercial   sense,    or    where  Uf* 
Cooke  ipras  to  get  them  from.    He  kft 
that  to   Mr.   Cooke's   discretion,  and  I 
think  he  was  not  guilty  of  negligence  in 
so  doing.     Mr.  Cooke  told  him  he  woulA. 
get  them  for .  him.     There  had  been  ip^ 
parcntly  some  discussion  as  to  the  dass 
bonds,    Mr.   Graunt    preferring   to  bar* 
Halifax  bonds ;  and  although  Mr. 
said  thero  would  be  some  difficulty  abo«*- 
Halif:uL  bonds,  the  result  is,  that  he  ooo^ 
to  Mr.  Gaunt  and  says  that  he  has  go^ 
5,000/.    Halifax     corporation    debeati^ 
st<x;k.     I  do  not  attach  much  impoitiB^ 
to  the  distinction  pointed  out   betv^^^ 
debentures  and    debenture    stock.    Ib^ 
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mibstanoe  of  ihe  thing  is,  that  what  was 
wanted  was  securities  of  these  coi'pora- 
tknis,  whether  dehentures  or  debenture 
stock  Nothing  turns  upon  that  as  far  as 
I  can  see.  Mr.  Gaunt  would  have  been 
satisfied  with  either,  and  either  would  be 
witiiin  the  trust. 

I  now  come  to  the  bought-note,  which 
ia  a  very  important  document,  and  I  con- 
£om  I  cannot  look  at  it  from  the  same 
point    of   view   as   the    yice-Chancellor. 
The  bought-note  is  a  printed  form,  filled 
np^  of  course,  with  a  pen.     Judging  from 
the  words  of  the  document,  and  from  the 
appearance  of  it,  and  bringing  to  bear 
upon  it  the  knowledge  which  everjr  one 
haa  of  the  ordinaiy  transaction  of  busi- 
ness, I  confess  this  document  would  have 
oompletely  misled  me.     1  could  not  pos- 
.  sibly,  looking  at  it  with  the  utmost  care 
and  vigilance  such   as   an  ordinary  man 
wmild  exercise,  extract  from  this  docu- 
ment the  slightest  information  or  notice 
tibat  this  was  a  purchase  other  than  in  the 
otdinary    course    of  business    upon    the 
Stock  Exchange.     If  it  would  mislead  a 
person  like  myself,  why  should  it  not  mis- 
lead others  1     I   am  quite    aware    that 
eaqierts  have  been  called  who  say  that  to 
their  experienced  eyes  there  are  signs  on 
this  document  which  indicate,  to  them  at 
Ukj  rate,  irr^ularities ;  but  the  question 
knot  whether  experts,  like  brokers,  or 
those  who  are  accustomed  to  deal  in  these 
things,  see  irregularities — the  question  is, 
wbflUier  these  signs  of  irregularity  are 
Muh  as  would  attract  the  attention  of  an 
oidinaiy  prudent  man  of  business. 

There  is  no  irrf^larity  of  that  sort  at 
aU  in  it  that  I   can    discern.     It  is  a 

Cition  of  fact,  and   not  a  question  of 
,  whether  upon  the  face  of  this  docu- 
'  ?^^  there  are  or  are  not  such  signs  of 
^piropriety  as  to  excite  the  suspicion  of 
tt?^^^^^*      Nobody  suggests  any,  except 
^^  the  experts  say  there  are  signs  which 
^^1<I  put  them  on  enquiry. 
I|/~*^>W   tlie  signs  which   are   visible  to 
^?J**^    are  apparently  these.     First  of  all 
?*L  ^fcednce  of  the  name  of  the  selling 
~^*^,  of  which  I  do  not  think  much ; 
^J*^*"   secondly,    that     there    is    nothing 
^«*^^^ed  for  stamps  or  commission,  and  no 
^•^    for  the  settlement  of  the  account. 
^C^  B^htenoe  of  a  charge  for  commission  is 


explained  by  the  fact  that  in  the  com- 
mission column,  the  word  '^  commission  " 
being  in  print,  under  it  is  written  "  net " 
— that  is  to  say,  that  the  purchase  was  to 
be  for  a  not  price.  Then  it  is  said  that 
the  word  "  account "  being  printed,  it 
ought  to  have  been  followed  by  a  date, 
and  that  a  broker  would  look  with  sus- 
picion on  a  document  with  the  word 
"  account "  in  it  not  followed  by  the  date. 
I  do  not  pretend  to  say  that  there  are  not 
signs  of  suspicion  to  the  eyes  of  a  broker. 
But  we  are  not  looking  at  it  with  the  eyes 
of  a  broker;  we  are  looking  at  this 
document  with  the  eyes  of  ordinary  men 
of  business,  and  there  is  no  evidence  to 
shew  that  theie  is  anything  which  would 
lead  an  ordinary  man  of  business  to  sup- 
pose that  there  was  anything  wrong.  I 
am  not  able  to  come  to  the  conclusion 
that  Mr.  Gaunt  was  put  on  enquiry,  or 
ought  to  have  been  put  on  enquiry,  as  a 
reasonable  and  cautious  man.  If  anything 
was  calculated  to  lull  suspicion  in  his 
mind,  this  document  was,  in  my  opinion, 
calculated  to  do  so.  That  he  was  deceived 
was  plain  enough  upon  the  evidence ;  but 
I  cannot  see  that  blame  is  to  be  imputed 
to  him  for  not  suspecting  that  there  was 
something  wrong.  Upon  this  point — and 
it  is  a  question  of  fact,  not  of  law — I  differ 
from  the  Yice-Chancellor,  who  seems  to 
have  been  more  impressed  than  I  am  with 
the  evidence  of  the  experts,  and  to  have 
looked  at  this  paper  with  the  eyes  of  an 
expert,  and  too  little  with  the  eyes  of  an 
ordinary  man  of  business. 

Now,  assuming  that  the  trustee  was 
justified  in  employing  Mr.  Cooke,  and 
assuming  that  he  was  not  negligent  in  not 
having  his  suspicions  aroused  when  this 
document  was  brought  to  him,  the  next 
question  is,  was  he  acting  improperly  in 
paying  the  purchase-money  to  the  broker  1 
That  is  to  say,  ought  he,  as  a  prudent 
man  of  business,  to  have  paid  it  to  some- 
body else — namely,  to  the  principals  from 
whom  the  broker  ought  to  have  got,  but 
did  not  get,  these  securities,  whether  upon 
the  Stock  Exchange  or  otherwise]  If 
the  trustee  had  notice,  and  really  did 
know  that  these  things  had  not  been 
bought  on  the  Stock  Exchange,  it  is  quite 
possible  that  he  ought  so  to  have  paid  it. 
I  say  nothing  about  that.     It  might  be 
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that   in   that  case   the   trustee  would  be 
bound  to  see  further  into  the  a|»[>lication 
oF  the  money ;  but  misled  a.s  he  was,  and 
entitled  jus  he  wtis  to  tivat  thane  things  as 
lx)ught  by  the  bix)ker  in  the  ordinary  way 
of  his  business  its  a  broker  on  the  Stock 
Exchiinge,  it  appears  to  me  that  it  is  per- 
fectly   impossible   to   hold    that    he    was 
bound   to  see  to  the  application  of  the 
monev  in  the  sense  that  lie  was  Ixiund  to 
pay  the  pei-sons  witli   whom    the   broker 
negotiated  the  purcluise.     We  know  the 
way  in   which  business   is  done  through 
bi*okerH  in  buying  ordinary  stock.     If  a 
broker  buys   10,000/.  of  stock,  there  ai*e 
sometimes  half-a-dozon  i>eople  from  whom 
he  gets  the  stock.     It  is  not  in  the  ordi- 
nary course    of    business    for    a    buyer, 
whether    a    trustee    or    not,    to    pay  to 
persons    from    whom     the     broker    has 
lx)ught;    he   iMiys    the    broker.      He    is 
entitled  to  do  tliat  by  the  oi'dinary  course 
of  business.     I  do  not  myself  understand 
that  there  is  any  evidence  that,  in  point  of 
fact,  a  tinLstee,  or  any  other  pei'son  em- 
ploying a  broker  to  buy,  could  do  it   in 
any  otlier  way.     As  a  matter  of  business 
he  could  not.     At  all  events  the  evidence 
is  conclusive  tliat  the  oitUnary  pi-aotico  in 
employing  a  l)roker  on  such  occasions  is 
to  send  a  chc«|ue  to  the  broker.     There 
was,    therefore,    no    negligence     in    ]Mr. 
Gaunt   doing   so;    there   was   no   impi*o- 
priety  or  bi-eacli  of  trust  in  his  conduct 
up  to  this  point. 

Then,  if  we  look  a  little  fai-ther,  we 
shall  see  how  the  matter  was  done.  Mr. 
(Jaunt  did  not  find  out,  nor  could  he,  by 
retwouable  diligence,  liave  found  out,  any- 
thing wliich  would  leail  him  to  sto|>  his 
own  chef|ue8.  If  anything  could  l>o 
brought  home  to  him  to  shew  tliat  he 
was  negligent  in  not  stopping  his  cheques, 
the  case  would  luive  been  quite  different ; 
but  there-  was  nothing  to.  justify  him  in 
doing  so,  there  was  nothing  sullicient  to 
excite  Ins  suspicion. 

Then  it  was  Siiid  that  there  was  negli- 
g«?nce  in  not  getting  the  securities.  If 
the  ordinoxy  coui-se  of  business  had  Ijeen 
that  the  secuiities  should  be  exchanged 
for  the  cheques,  of  coui-se  it  would  be 
different ;  but  that  is  not  the  oi'dinary 
c<  »ui'so  of  business.  You  jwiy  the  broker,  and 
Li}  gets  you  the  securities.     He  seo  to  all 


tliat.      That  is  the  ordiiuury  oonne  of 
business.     It  is  very  true  that  the  broker 
did  not  fail  for  three  weeks  or  %  manth 
afterwanls ;  but,  so  £Eir  as  the  evidence 
goes,  it  seems  to  me  clear  to  demonatntion 
that  no  discovery  Mr.  Qaunt  oould  biTe 
made    after    the    cheques     were   cashed 
could   have  saved  the   property.     If  he 
wiis  not  negligent  in  not  looking  after  the 
matter  during  the  month,  I  do  not  lee 
that  the  lajise  of  time  or  the  so-ciUBd 
negligence  caused  the  loss.     The  loae  vai 
anteiior  to  that  negligence,  if  negligenoe 
there  were.     I  have  made  these  ohservft- 
tions  in  consequence  of  the  passage  that 
liais  been  read  from  the  jadgment  of  the 
late  Lord   Halherley  in  Mettdet  v.  Gm- 
dalla  (5).     I   have  looked  at    the  can 
since  it  was  cited,  and  it  appeals  to  wit, 
having  regard  to  the  facts  which  were 
before  the  Court,  tliat  the  passage  whidi 
was  read  does  not  go  to  the  length  con- 
tended for  so  far  as  I  can  understand  it 
In  that  case  there  was  negligence  in  not 
looking  after  the  securities;    the   negli- 
gence was   long-continued,  and  bat  fiv 
that  negligence,  and  if  enquiry  had  heen 
made,  the  securities  might  have  been  got 
hick.      The  charge   thero  was  that  the 
trustees    trusted   the   agent    for   lerenl 
yeai-s,  and  that  they  put  the  securities  in 
a  1k)x  and  never  asked  anything  about 
them.     There  is  no  doubt  that  in  that 
case  there   was  not  only  negUgence^  but 
the  evidence  was  such  as  to  shew  tint 
but  for  the  negligence  the  loss  woold  M* 
have  been  incuiTed.     As   to  ^Ir.  Gano^ 
not  asking  for    and    not    getting  thM 
securities,  the  time  was  short,  and  the 
misjippropriation  of  the  fund  had  t»* 
place  ;  and  I  am  satisfied  myself  that  the 
loss  would  have  been   sustained  all  the 
same  if  he  had  asked  for  them.    In  other 
wonls,  thi.»  cause  of  the  loss  was  not  th» 
want  of  enquiry  by  ISIr.  Claunt,  but  tbe 
fraud  which  was  practised  upon  him. 

Now  I  do  not  propose  to  go  thronS|» 
the  authorities,  but  I  will  advert  to  t^C*" 
cases,  l)ecause  they  have  been  brought 
the  attention  of  the  Court,  and  they 
quire  notice.  One  is  Bxtstodc  v.  iw*f  "^ 
(0),  in  which  Loi-d  Romilly  held  *W^ 
nitin  was  responsible  for  the  sum  of  ^^'^-^^ 
which  ho  had  ^ven  to  his  solicitor  ^ 
invest.      The  solicitor  had  pretended  t^ 
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invest  it  on  a  mortgage  of  some  copyholds ; 
but  he  h}id  not  done  so ;  and  the  money 
was  losty  and  the  trustee  was  held  respon- 
sible. As  I  understand  it,  the  ratio 
decidendi  of  the  case  was  this,  that  it  was 
not  the  ordinary  course  of  business  for  a 
trustee  to  place  money  in  the  hands  of  a 
solicitor  to  invest.  It  was  not  a  specific 
investment,  it  was  handed  to  the  solicitor ; 
ftnd  in  that  point  of  view  the  case  was 
intelligible  enough,  upon  the  ground  tliat 
it  was  not  right  for  the  trustee  to  hand 
over  the  money  to  the  solicitoK  for  the 
porpose  of  investment.  The  other  case 
was  Hopgood  v.  Parkin  (7),  cited  by  Mr. 
Millar.  That  case  certainly  goes  much 
farther  than  I  should  have  thought  right, 
hut  in  the  result  the  case  was  appealed. 
An  infant  was  concerned,  and  the  Court 
of  Appeal  sanctioned  a  compromise  on 
behalf  of  the  infant. 

I  wish  most  emphatically  to  say  that  if 
the  trustees  are  justified  by  the  ordinary 
course  of  business  in  employing  agents, 
and  they  do  employ  agents  in  good  repute, 
and  whose  fitness  they  have  no  i^eason  to 
doubt,  and  employ  those  agents  to  do  that 
which  is  in  the  ordinary  coui*se  of  their 
business,  I  protest  against  the  notion  that 
the  trustees    guarantee  the  solvency    or 
honesty  of  the   agents  employed.     Such 
a    doctrine    would    make    it   impossible 
for  any  man  to  have  anything  to  do  with 
a  trust.     I   differ    from   the  Yice-Chan- 
oellor  upon  the  question  of  fact ;  the  prin- 
ciples <^  law  which  he  stated  .in  the  first 
put  of  his  judgment  are  entirely  sound ; 
imt  I  differ  from  the  conclusion  at  which 
he  arrived  on   the  bought-note — and  so 
<2iflaing  from  him  I  auinot  agree  with 
the  judgment  he  pronounced. 

.BowEN,   L.J. — This  is  a  case  of   the 

jS'iOBteBt  possible  importance,  and  I  think 

^  -right  therefore  to  add  my  own  expression 

^<>p\xdon  to  the  judgments  which  have 

VL^^^^,  already  given,  not  merely  because  of 

I  ^  ^  itnportance  of  the  case,  but  beciiuse 

-!i*"^?^  *  portion  of  the  arguments  I  cer- 

did  not  feel  quite  so  cletir  as  the 
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v*^*    of  the  Court  appeared  to  do — not  Jis  to 
~*^  law,  which  hsA  throughout  been  ad- 


,^^  —  on  all  sides  to  be  open  to  no  doubt 
'^'^^t  as  to  the  coii'ect  inference  from  one 
^^^^ular  point  to  be  drawn  by  the  tii- 


bunal  that  has  to  decide  the  case.  How- 
ever, I  have  come  to  a  decided  opinion 
about  the  matter,  and,  as  I  liave  done  so, 
I  think  it  is  iis  well  that  I  should  express 
fully  what  that  opinion  is. 

Now,  with  regard  to  the  Liw,  it  is 'clear 
that  a  tiustce  is  only  bound  to  conduct 
the  businoos  of  the  trust  in  such  a  way 
as  an  ordinary  prudent  man  of  business 
would  conduct  his  own.  I  agi-ee  with 
what  was  said  by  the  Master  of  the  Rolls 
in  the  0|)eDing  ]:)ai't  of  his  judgment,  and 
the  cases  which  he  has  cited  seem  to  me  to 
be  conclusive  upon  the  point.  The  truth  is 
that  the  law  upon  the  subject  is  clear,  be- 
cause it  is  based  iipon  common  sense.  A 
trustee  cannot,  as  everybody  admits,  dele- 
gate his  trust.  If  confidence  has  been 
reposed  in  him  by  a  dead  man,  he  cannot 
throw  upon  the  shoulders  of  somebody 
else  that  which  he  has  had  placed  upon  his 
own  shoulders. 

On  the  other  hand,  in  the  administiu- 
tion  of  a  trust,  a  trustee  cannot  do  every- 
thing himself — he  must,  to  a  cei*tain  extent, 
make  use  of  the  ai*ms,  legs,  eyes  and  hands 
of  other  pei'sons;  and  the  limit  witliin 
which  it  seems  to  me  he  is  confined  has 
been  described  threughout,  both  in  the 
cases  which  liavo  been  refeiTed  to,  and  the 
judgments  which  have  pi*eceded  me,  to  1k> 
this,  that  a  trustee  may  follow  tiie  or- 
dinary coui'se  of  business  provided  he 
runs  no  needless  risk  in  doing  so.  That 
is,  in  substance,  what  was  laid  down  in  the 
case  before  Lord  Uardwicke  of  Ex  parte 
Belchier  (I).'  Loixl  Hardwicke's  view,  put- 
ting aside  pcculiai'ities  of  language,  is  based 
uj>on  reason  and  common  sense.  In  other 
woi*ds,  a  trustee  may  not  employ  an  agent 
whei-o  ho  should  do  the  work  himself; 
but  he  may  employ  an  agent  where  thei-e 
is  a  moi-al  necessity — adopting  the  form  of 
expi'ession  used  in  that  case — that  he  should 
use  the  instrumentality  of  others ;  that  is 
to  say,  he  may  use  others  if  it  is  in  the 
ordinary  coui'se  of  business  to  use  others, 
and  if  he  runs  no  needless  risk  in  doing 
so.  A  simiLir  sort  of  test  is  applied  evei*y 
dity  by  commercial  men  in  the  business 
world  to  transactions  which  are  carried  on 
threugh  agents.  A  contract  of  agency, 
a  conti*act  which  a  man  makes  with  liLs 
agent  when  he  commits  anything  into  his 
hands,  is,  to  a  certain  extent,  a  }>orsoiuil 
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one,  and^  to  the  extent  to  which  it  is  a 
pei-sonal  one,  it  ciinnot  be  delegated  ;  but 
everybody  knows  that  nothing  is  more 
common  than  that  a  large  })ortion  of 
c()mmei*cial  business  should  be  performed 
through  sub-agents.  It  is  entrusted  to 
the  hands  of  an  agent,  not  to  do  it  him- 
self, but  to  get  it  done;  and  in  that 
class  of  cases,  provided  the  agent  chooses 
cai-efully  the  sub-agent,  he  really  dis- 
charges the  functions  he  is  employed 
to  discharge ;  and  the  proposition  as  to 
trustees  or  agents  that  they  cannot  dele- 
gate, means  this  simply — tliat  a  man  em- 
ployed to  do  a  thing  liimself  has  not  the 
i-ight  to  get  8omelx>dy  else  to  do  it ;  but 
when  he  is  employed  to  get  it  done 
through  others  he  may  do  so.  Now, 
applying  that  sort  of  I'easoning  to  the 
pi*esent  cjise,  I  begin  with  this,  that  a 
trust-ee  who  employs  a  broker  to  buy  in 
the  ordinary  course  of  business  on  the 
St(x;k  Exchange  is  justified  in  employing 
and  in  paying  money  to  the  broker  whom 
he  has  employed.  I  fail  to  see  what  'a 
trastee  couhi  be  expected  to  do  different. 
When  the  time  comes  for  the  completion 
of  the  purchase  the  broker  wants  the 
money,  and  the  piyment  to  the  broker  is, 
therefoi'e,  one  of  the  means  of  effectua- 
ting the  completion  of  the  purchase.  It 
is  wanted  for  that  purpose.  There  is  a 
moral  necessity  for  it. 

Now  what  are  the  facts  of  this  case, 
and  is  there  any  ground  for  saying  that  a 
distinction  ought  to  be  made  between  this 
case  iind  such  an  oixlinary  ctise  as  I  have 
described  1  John  Speight  left  cei-tain 
trust  funds  by  his  will,  and  the  trustees 
had  power  to  invest  them  in  corporation 
securities.  It  was  deteimined,  afler  due 
consultation,  that  such  investment  should 
be  made.  Now  these  corporation  securi- 
ties are  securities  which  may  be  in  the 
nature  of  debentures  or  in  the  natui-o  of 
dclx^nture  stock.  They  may  be,  and  in 
the  first  instance  of  course  must  be, 
created  by  the  act  of  the  corporation — 
whether  purchase  is  the  exact  definition  of 
the  transaction  or  not,  I  pass  over  that 
for  a  moment — but  the  person  who  wishes 
to  obtain  the  coipomtion  secuiities  may 
either  get  them  from  the  coqwration 
direct,  provided  they  are  issuing  them,  or 
he  may  get  them  hy  puix^hase  from  some 


other  person.     It  appears  in  the  cam  of 
these  corporation  securitieB  with  whidi 
we  liave  been  dealing,  that  some  of  them 
were  and  some  of  them  were   not  upon 
the   Stock   Exchange.      One  can    under- 
stand, without  much  oonsiderationy  hov 
that    might    be    the  case.     Corperatiras 
differ  in  tiie  magnitude  of  their  resonroei, 
and    some    corporation    stocks    are   eold 
usually   upon   the   Exchange,  and    some 
only  occasionally ;    and   in    the    caee  of 
certain  of  these  securities  with  which  ve 
have  been  dealing,  it  is  clear  that  ihey  were 
not  in  the  market  in  the  ordinaiy  way; 
but  in  one  way  or  the  other  everybody 
who  wishes  to  purchase  coii)oration  sfeoeb 
pr  corporation  securitieB,  whether  they  be 
the  security  of  oorporations  whose  8tod[  ii 
not  in  the  market,  or  the  reyerse,  is  en- 
titled  to  look  to  his  broker  as  the  pencn 
through  whom  to  get  them.     In  the  fint 
phice  you  can  only  find  out  whether  they 
are  in  the  market  or  not  by  asking  the 
broker — at  least,  that  is  the  natond  eonne 
to  pursue ;  and,  in  the  second  place,  if  be 
can  get  them  in  the  market  it  is  mncb 
more  for  the  client's  interest  to  do  m^ 
because    he    would    probably    get  tbon 
cheaper  there  than  if  he  got  them  diiert 
from  the  corporation.    Therefore  it  wooU 
be  perfectly  wise  and  sensible  £9r  lay- 
body,  and  so  for  a  trustee,  to  go  to  loi 
broker  to  see  if  he  could  get  the  eecnxitiBi 
upon  the  Stock  Exchange,  instead  of  pa^ 
chasing  them  .  from  the  corporation;  fir 
even    those    which    are     not  upon  the 
market  as  an  ordinary  matter  wooM  o^ 
casionally  find  their  way  into  the  mirket 
in  the  case  of  the  death  of  or  traneftr  \sf 
the  original  purchaser.     It  seems  to 
therefore,  that  Mr.  Craunt  was 
justified,  as  a  man  of  sense,  in  goiog 
his  broker  and  telling  him,    "  Get 
securities  on  the  market  or  off  the 
as  you  find  it  best."    That  is  exactly 
the  evidence  shews  Mr.  Ckiunt  did. 

The  first  question  argued  in  the 
w^as,  whether  Mr.  Gaunt  was  entitled 
employ  a   broker  at  all.     I  answer 
question  affirnuatively   in  favour  of  M^^ 
Gaunt.     I  think  it  was  a  sensible  * 
for  Mr.  Gaunt  to  employ  a  broker, 
to  the  choice  of  broker  I  need  not  si; 
anything ;    enough  has  been  said  aboo^ 
that.      But  that    does    not   exhaitft)  <» 
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ooane,  the  points    we    have  to  decide. 
AsBiiming  that  Mr.  Oaunt  was  right  in 
employing  a  broker,  was  he  right  in  pay- 
ing over  80  large  a  sum  as  15,000Z.  to 
him  t    Now  a  payment  of  that  sort  would 
be  wise  or  unwise,  I  should  say,  according 
to  whether  there  existed,  or  did  not  exist, 
a  reaflonable  necessity  for  it,  having  regard 
to  the  ordinary  course  of  businass.     If  it 
was  a  transaction  on  the  Stock  Exchange, 
*  mm  I  have  said,  and  the  money  was  wanted 
to  complete  the  transaction,  I  think  the 
trastoOy  Mr.   Gaunt,    would    have    been 
justified  in  paying  it  to  his  broker.     If 
the  purchase  of  the  broker    was    made 
direct  from  the  corpoiation,  I  am  by  no 
means  so  dear;  and  I  feel  even  more 
doabtSy  if  I  may  say  so,  than  my  brothers 
who  have  preceded  me  on  that  point.     If 
there  had  been  no  practical  necessity  for 
paying  the  broker,  it  would  be  a  large 
mm  to  pay  him ;  and  I  cannot  myself  see 
that  it  is  made  out  that  such  a  course 
would    be  conformable  to  the  ordinary 
nnge  of  mankind  in  the  sense  in  which 
those  words  are  used  by  Lord  Hardwicke, 
and  in  other  cases.     I   should  feel  the 
poakest  doubt  whether  Mr.  Graunt  would 
Ds  justified  in  paying  a  broker  on  the 
QUtfket  if  the  broker  made  the  purchase 
diveot  fit>m  the  corporation,  and  that  was 
iindentood  to  be  tiie  bargain.     But  the 
fossdon  whether  the  payment  was  right 
^  wrong  depending  on  the  nature  of  the 
J^^^osaction,  how  was  Mr.  Gaunt  to  know 
^^  JEis^tare  of  the  transaction  %     He  could 
2?^    find  it  out  from  the  broken  himself. 
^  ^^otild  not  walk  into  the  market  and 
!F  ^  ^lie  persons  with  whom  Mr.  Cooke 
be  supposed  to  be  dealing,  whether 
true  or  not  that  Mr.  Cooke  had 
bargain  with  them  ;  nor  could  he 
to  write  to  the  corporation  in 
instance,  to    know  whether  he 
«Jx^stified  in  trusting  his  own  broker. 
^^^^xse  he  was  justified  in  trusting  his 
^^■^oker  on  that  point  just  as  much  as 
other  points  which  have  been  dis- 
I  do  not  see  what  he  could  have 
otherwise.     If  that  is  so,  the  ques- 
'W'e  have  to  answer  in  tliis  case  is 
It  really  resolves  itself  into 
was  Mr.   Gaunt  informed    by  the 
.  r  in  effect  that  the  transaction  which 

V^  been  completed  was  a  transaction  of 


MICHAELMAS   1882  to  MICHAELMAS   1883. 


519 


purchase  and  sale  upon  the  Stock  Ex- 
change in  such  a  way  that  Mr.  Gaunt 
was  justified  in  believing  it  ]  Now  the 
oral  evidence  in  the  case  certainly  does 
not  shew  that  Mr.  Gaunt  had  any  reason 
to  doubt  that  this  was  an  ordinary  Stock 
Exchange  transaction.  But  I  do  not 
myself  rest  very  much  upon  the  oral 
evidence,  for  Mr.  Gaunt  was  the  only 
person  called  on  this  question ;  and  it  may 
not  be  right  to  examine  the  account  he  has 
given,  in  his  own  favour,  of  the  conversa- 
tion, as  minutely  as  if  it  were  the  lan- 
guage of  a  marriage  settlement.  But  at 
any  rate  I  see  nothing  in  that  evidence, 
and  I  have  looked  most  carefully  into  it, 
to  help  the  plaintiff.  There  is  nothing  in 
it  to  shew  that  Mr.  Gaunt  was  informed 
that  this  was  a  purchase  direct  from  the 
corporation. 

Then  I  come  to  the  document,  which  is 
the  only  document  in  the  case,  upon  the 
construction  of  which,  and  upon  the  true 
inference  to  be  drawn  from  which,  it 
seems  to  me  we  are  obliged  to  part  com- 
pany with  the  Vice-Chancellor.  I  agi'ee 
with  the  Master  of  the  Bolls  and  Lord 
Justice  Lindley,  that  the  cardinal  hinge  of 
the  judgment  of  the  Court  below  is  the 
view  taken  by  the  Vice-Chancellor,  that 
this  document  would  have  told  a  reason- 
able person  that  the  purchase  was  direct 
from  the  corporation.  Now  the  Master 
of  the  Bolls  says  we  must  lean  to  the  side 
of  an  honest  trustee.  I  will  pass  away  from 
that  without  expressing  any  opinion  upon 
it.  It  does  not  seem  to  me,  when  we  have 
facts  from  which  an  inference  can  be 
drawn,  that  it  becomes  necessary  to  con- 
sider the  question  where  the  onus  of  proof 
lies.  We  have  this  document,  and  I  think 
that  any  reasonable  person  to  whom  it  was 
presented  would  believe  tliat  the  broker 
had  effected  the  transaction  upon  the  Stock 
Exchange.  Every  business  man  knows 
that  it  is  common,  or  not  as  uncommon  as 
it  should  be,  for  persons  who  are  engaged 
in  commerce  continually  to  use  a  form, 
which  is  designed  for  one  thing,  to  com- 
mxmicate  notice  of,  or  even  to  effect  an- 
other. I  remember  myself  a  case,  in 
which  the  whole  of  the  difficulty  in  a  very 
important  matter  arose  from  a  circumstance 
of  this  sort.  There  was  a  sale  of  muni- 
tions of  war  to  a  foreign  government,  and 
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it  had  been  drawn  up  and  effected,  so  to 
gpeak,  by  an  instrument  which  was  a  form 
used  for  the  »ile  of  oils  in  the  Levant. 
The  difficulty  arose  from  applpng  a  form 
which  was  applicable  to  the  Siilc  of  oils  in 
the  Levant  to  the  sale  of  munitions  of  war. 
The  true  question  is  what  Mr.  Gaunt 
would  reasonably  believe  when  this  was 
presented  to  him  by  his  own  broker, 
without  any  further  explanation  than  the 
explanation  which  the  document  itself 
supplies,  tnken  with  the  information  also 
conveyed  to  him  that  the  money  was 
wanted  for  the  payment  of  the  broker.  It 
is  said  there  is  upon  the  face  o£  the  docu- 
ment no  charge  for  commission,  and  no 
charge  for  transfer  stamps.  The  answer 
to  that  seems  to  me  to  be  decisive,  that 
the  instructions  wei-e  to  purchase  net. 
Then  it  is  said  tliat  no  date  is  filled  in. 
One  would  expect  unquestionably  that  the 
date  would  be  filled  in,  and  that  iiiforma- 
tion  would  be  given  in  the  ordinaiy  way, 
whether  it  was  a  transaction  for  cash  or 
for  the  next  act-ount.  But  then,  admitting 
that  as  I  do  to  the  full, -and  thinking  aa  I 
do  that  the  document  may  be  in  that 
respect  iiTegular,  we  must  not  be  deceived 
by  terms.  What  do  we  mean  by  saying 
that  the  document  is  iri*egiilar  in  that 
wav?  The  document  is  not  something 
which  a  broker  transmits  as  a  voucher  for 
his  own  assertion,  any  in'c;,nilarity  in 
which  ought  to  excite  just  suspicion.  It  is 
an  irrogularity  which  d(X»s  not  jwint  to 
anything  in*egular  in  the  tmnsaction  itself. 
It  is  only  an  irregulai*ity  in  the  way  in 
which  the  broker  communicates  the  trans- 
action. It  is  thercfoi*e  an  irregulaiity 
which  the  broker  can  cure  himself  by  a 
word.  It  seems  to  mo  no  more  an  irre- 
gularity than  if  the  broker  had  forgotten 
to  date  his  letter,  but  supplied  by  word  qf 
mouth  the  missing  date  There  is,  there- 
fore, nothing  on  the  document  to  suggest, 
as  it  appeal's  to  me,  that  this  was  other 
than  a  purchase  on  the  Stock  Exchange. 
If  the  document  were  ambiguous,  and  left 
that  in  doubt,  I  am  not  at  all  sure  I 
should  be  satisfied  with  the  trustee  for  not 
going  fiui:her,  and  asking  about  it ;  as  it 
was  a  large  sum  of  money,  I  think  it 
would  have  been  prudent  for  him,  if  he 
did  not  get  the  information  from  hLs 
broker,  to  have  asked  his  broker  what  the 


transaction  was.     But  it  seems  to  me  tint 
the  document  is  not  ambiguous — and  tli&t 
is    the  answer  to  the  Vioe-Chancellor'B 
judgment  in   the  Court  below,  and  the 
answer  to   the  hesitation   which    I  feft 
during  a  considerable  part  of  the  aigoment 
In  the  first  place,  the  document  begiiH» 
"  We  have  this  day  bought  for  you,"  tnd 
in  the  second  place,  it  continues,  ^We 
have  bought  for  you,  subject  to  the  nilei 
of  the  London  Stock  Exchange";  and  I 
think  when  a  document    was  presentad 
which  b^an  in  that  way,  and  which  om- 
tained   nothing  upon  the  fisMse  of  it  to 
awaken  suspicion,  he  was  justified  in  pij- 
ing  over  the  sum  of  money.     Whethflr  I 
should  have  done  it,  or  whether  the  Muter 
of  the  Rolls  would  have  done  it,  or  idw- 
ther  Ijord  Justice  Lindley  would  havedaiw 
it,  is  Iiardly  the  test,  because  we  lavfrn 
become  suspicious  after  hearing  caM  of 
this  sort.     The  true  test  is  whether  a  ni- 
sonable  man  of  business  would  doit   I 
think  .that  ninety-nine  reasonable  men  out 
of  a  hundi*ed  would  have  done  it. 

With  regard  to  what  has  been  said  as 
to  the  cases  of  Bostock  v.  Flot/er  (6)  and 
Hopgood  V.  Parkin  (7),  referred  to  by 
Lord  Justice  Lindley,  I  entirely  agree  wiA 
him,  and  also  with -what  has  been  said  I7 
the  IMaster  of  the  Eolls  as  to  the  sobBa- 
quent  alleged  default  in  not  requiring  aa 
explanation  from  Mr.  Cooke  of  the  doaj 
which  occurred  after  the  money  had  once 
boon  paid. 


Solicitors— Johnson  &  Weatherall,  agento  te 
Rawson,  George  &  Wade,  Bradford,  for  pi""*- 
tiflfs ;  W.  &  J.  Flower  Sc  Kusaey,  agentt  f« 
Killick,  Hutton  &  Vint,    Bradford,  for  de- 
fendant. 
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I — Canatruction — Confirm- 
5y  Codicil — Implied  Revo- 
iediaU  Codicil, 

r  vM  dated  in  1875,  after 
specific  bequests,  gave  the 
'Sal  and  personal  estate  to 
trust  for  his  children  in 
By  a  codicil  in  February, 
'sd  a  legacy  given  to  his 
id  increased  a  legacy  given 
B,f  and  concluded,  "  In  all 
eof^firm  my  said  tcillJ* 
',  1878,  he  made  a  second 
cing,  "  This  is  a  codicil  to 
i  tesiament  of  me,  G.  F"; 
ng  thai  he  uhm  desirous  of 
rssiduary  devise  contained 
.  and  of  making  the  specific 
ier  contained,  he  devised  a 
}  his  son  W,  and  to  C.  P. 
>nts  in  common,  and  the 
*and  in  aU  other  respects 
^y    and   confirm  my  said 

!»  executed  a  third  codicil, 
id,  **  This  is  a  codicil  to  the 

Q,  F,,  bearing  date  on  or 

of  February,   1875,"  by 

'sciUng    a   promise   made 

before    to    that    effect^    he 

TDscutors  to   grant    to    his 

L,  (tn  underlease  of  a  cer- 
gave  to  his  wife  a  legacy 
icn  to  the  benefit  which  she 
Us  "said  will*';  and  the 
lus:  "Jn  all  other  respects 
nd  win,  except  as  altered  by 
U  thereto  made  in  1878, 
ked  a  legacy  given  to  my 

\he  words  of  confirmation 
rtiUor  in  his  third  codicil 
ted  as  meaning  tliat  he  did 
\er  his  general  testamentary 
iher  than  by  makiiig  the 
in  that  codicil,  and  that  an 
oie  the  second  codicil  was 
sufficient  clearness  to  en- 
io  r^ect  the  devise  thereby 


Special  Case. 

George  Follett,  by  his  will  dated  the 
26th  of  February,  1875,  afler  making  a 
specific  bequest  of  furniture  to  his  wife, 
Susan  Follett  (who  died  in  the  testator's 
lifetime),  and  a  gift  to  each  of  his  daugh- 
ters Mary  Ann  Follett  and  Ellen  Coutts 
of  19/.  19^.,  bequeathed  No.  32  Kadnor 
Street,  Peckham,  to  his  trustees  therein- 
after named,  as  therein  mentioned,  upon 
trust  for  the  separate  use  of  his  daughter 
Caroline  Susan  Follett  during  her  life, 
free  from  the  control  of  any  husband  and 
without  power  of  anticipation,  with  re- 
mainder to  such  of  her  children,  and  in 
such  manner  as  she  might,  as  therein 
mentioned,  appoint,  and  in  default  of  ap« 
pointment  among  her  children  equally. 
And  after  a  bequest  of  a  leasehold  house, 
No.  31  Radnor  Street,  Peckham,  the  tes- 
tator devised  and  bequeathed  all  his  real 
and  personal  estate  not  thereinbefore 
otherwise  disposed  of  onto  his  son  Walter 
George  Follett,  and  the  defendant  Franda 
Smith  Walker,  their  heirs,  executors  and 
administrators,  according  to  the  nature 
and  tenure  thereof,  upon  the  trusts  therein 
declared.  And  the  testator  declared  that, 
upon  the  death  of  his  wife,  his  trust  pro* 
perty  should  be  held  by  his  trustees  upon 
trust  for  his  children,  including  the  plain- 
tiff Walter  Follett,  in  equal  shares.  And 
the  testator  appointed  the  plaintiff  and 
the  defendant  Francis  Smith  Walker  tbe 
executors  of  his  will. 

The  testator  made  a  codicil  to  his  will, 
dated  the  27th  of  February,  1878,  in  the 
following  terms : — 

"I,  George  Follett,  of  Godwin  Road, 
Margate,  builder,  declai'e  this  to  be  a 
codicil  to  my  last  will,  dated  the  26th  day 
of  February,  1875.  Whereas  in  my  said 
will  I  have  given  19/.  Ids,  to  each  of  my 
daughters,  Mary  Ann  Follett  (now  Mary 
Ann  Campoverde)  and  Ellen  Coutts,  now 
I  hereby  revoke  the  legacy  given  to  the 
said  Mary  Ann  Campoverde,  and  I  give 
to  the  said  Ellen  Coutts  iOL  instead  o 
the  sum  of  19/.  Ids.  In  all  other  respect 
I  confirm  my  said  will." 

The  testator  made  a  second  codicil  to 
his  will,  dated  the  4th  of  November,  1878| 
which  was  as  follows : — 

'*  This  is  a  codicil  to  the  last  will  and 
testament  of  me,  George  Follett,  of  Novelty 
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House,  New  Town,  Margate,  in  the  county 
of  Kent,  gentleman.  Whereas  I  am  de- 
sirous of  altering  the  residuaiy  devise  con- 
tained in  my  said  will,  and  of  making  the 
specific  devise  hereinafter  contained  :  Now, 
therefore,  I  hereby  give  and  devise  all 
that  my  freehold  house  and  premises 
wherein  I  now  i^eside,  known  as  Novelty 
House,  New  Town,  Margate,  aforesaid, 
together  A^dth  the  freehold  land  thereunto 
belonging,  ....  unto  and  to  the  use  of 
my  son  Walter  George  Follett,  of  No.  IC 
Bird  in  Bush  Road,  Peckham,  in  the 
county  of  Surrey,  solicitor's  clerk,  and 
(charlotte  Matilda  Pettman,  their  heirs 
and  assigns,  to  hold  the  same  unto  them 
the  said  Walter  George  Follett  and  Char- 
lotte Matilda  Pettman,  theii'  heiw  and 
assigns  for  ever,  as  tenants  in  common, 
and  not  as  joint  tenants,  for  their  and 
each  of  their  own  absolute  use  and  benefit. 
And  in  all  other  resi)ect8  I  hereby  ratify 
and  confirm  my  said  will." 

The  testator  signed  and  caused  to  l^o 
afiixed  to  this  second  codicil  the  following 
memorandum,  attested  by  the  two  persons 
who  were  the  attesting  witnesses  to  the 
second  codicil : — 

"  I  herewith  lodge  my  codicil  to  my  will 
with  Mi's.  Pettman,  and  especially  request 
my  witnesses  thereto  to  certify  that  such 
is  my  wish. — November  4,  1878." 

The  testator  made  a  third  codicil,  dated 
the  4th  of  August,  1879,  which  ran  as 
follows : — 

"  This  is  a  codicil  to  the  last  will  of  me, 
George  Follett,  of  60  Godwin  Road,  Mar- 
gate, builder,  such  will  bearing  date  on  or 
alxjut  the  27th  day  of  February,  1875. 
Whei-eas  I  promised  several  years  ago  to 
give  to  my  daughter-in-law  Louisa  Follett 
the  house  in  which  she  resides,  situate  and 
being  Ivy  Cottage,  Radnor  Street,  Peck- 
ham,  and  am  desirous  that  such  promise 
should  be  canied  into  efiect  as  soon  as 
possible  after  my  decease :  I  accoixiingly 
direct  my  executors,  Walter  George  Follett 
and  Francis  Smith  Walker,  to  grant  to 
her,  for  her  separate  use,  an  underlease  of 
the  said  house  for  the  residue  of  my  term 
therein,  less  three  days,  at  the  yeai'ly 
ground  rent  of  Zl,  I  give  to  my  wife, 
Susan  Follett,  50^.,  in  addition  to  the 
l)enefit  which  she  derives  from  my  said 
will,  such  sum   to   be  pid   within  one 


month  after  my  decease.  In  all  other  re- 
spects I  confirm  my  said  will,  ezc^  ai 
altered  by  a  certain  codicil  thereto  madB 
in  1878,  whereby  I  revoked  a  legacy  ginn 
to  my  daughter  Mary  Ann  Cwnpomdei 
In  witness  whereof  I  have  set  my  hand 
this  4th  day  of  August^  1879." 

The  testator  died  on  the  8th  of  Deoem- 
ber,  1881,  without  having  revoked  or 
altered  his  will  except  by  the  said  time 
codicils,  and  the  will  and  oodidli  wan 
duly  proved  on  the  28th  of  April,  188S; 
by  the  executors. 

The  question  for  the  opinion  of  tke 
Court  was  whether  the  third  codicil  in 
any  and  what  manner  affected  the  devise 
of  Novelty  House  contained  in  the  leoond 
codicil. 

IngU  JoyWy  for  the  plaintiff  W.  0. 
Follett. 

Kekewichy  Q.C,  and  E.  Ford^  for  Ae 
defendants  other  than  Charlotte  Miiildft 
Pettman. — We  submit  that  the  e&ct  of 
the  third  codicil  is  to  revoke  the  second. 

[Kay,  J. — Of  course  a  mere  comfinnar 
tion  of  the  will  would  include  a  confiiiDar 
tion  of  the  codicil.] 

In  Burton  v.  ^ewbery  (1)  it  was  bdd 
that  a  codicil  which  refers  to  a  will  of  a 
particular  date,  and  does  not  refer  to  a 
subsequent  codicil,  does  not  opoiate  as  a 
republication  of  that  subsequent  oodidL 

[Kat,  J.,  referred  to  Chrdon  ▼.  Lord 
Reay,  (2)]. 

Burton  v.  Newhery  (1)  was  commented 
on  in  Green  v.  Tribe  (3). 

[Kay,  J. — In  that  case  the  teitairix 
merely  confirmed  her  will  without  meD* 
tioning  the  date  of  it.  Revocation  of  a 
w^ill  requires  very  strong  evidence  of  an 
intention  to  revoke.] 

Burton  v.  Netdery  H)  is  a  dedflflQ 
which  indicates  what  the  law  is  in  our 
favour.  By  the  first  codicil  the  testator 
altered  his  will,  and  by  the  third  oodidi 
he  confirmed  the  will  as  altered  by  the 
first  codicil.  The  property  passed  by  the 
will,  and  not  accordmg  to  the  second 
codicil. 

(1)  45  Law  J.  Rep.  Ghana  202;  Law  Bep.  I 
Cb.  D.  234. 

(2)  6  Sim.  274. 

(3)  47  Law  J.  Rcj).  Chanc  783;  Law  BeaS 
Cb.  D.  231. 
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ies$  Wiiiy  for  the  defendant  Charlotte 
da  Pettman. — I  contend  that  the 
1  oodicil  is  not  revoked.  The  true 
pie  of  construction  is  that,  where 
18  a  dear  disposition,  it  is  not  to  be 
ed  except  by  clear  and  unequivocal 

I  words  ''except  as  altered  by  a 
n  oodicil  made  in  1878,  whereby  I 
Bd  a  legacy  to  my  daughter,  &c,,** 
mere  pleonasm,  and  must  be  regarded 
tially  e]q>lanatory  of  the  word  "  will," 
in  iti  general  sense  embraces  codicils 
*  than  as  implying  a  revocation  of 
unsntioned  ccxlicil. 
lin,  the  recital  in  the  third  codicil  of 
istator's  intended  disposition  of  his 
property  does  not  mention  the  de- 
c  "Novelty  House,"  and  from  his 
)  it  may  be  inferred  that  he  had  no 
ion  of  revoking  that  devise. 
the  Ooods  of  De  la  Savsaaye  (4)  is 
Murestoaae. 

LY,  J. — That  is  only  Gordon  v.  Lord 
(2)  over  again.] 

B  case  is  clearly  distinguishable  from 
H  y.  Nevobery  (1). 

LT,  J. — ^If  there  had  been  merely 
of  ocmfirmation  without  reference  to 
ret  oodicil  by  date,  I  suppose  there 
have  been  no  revocation  of  the 
loodioiL] 

The  words  referring  to  the  first 
\  are  a  mere  pleonasm,  and  a  partial 
lation  of  what  he  meant  by  his  will. 
LT,  J. — It  may  have  been  accident, 
b  the  same  time  it  may  have  been 

-] 

I  tme  solution  seems  to  be  that  the 
I  oodicil  was  not  present  to  his  mind. 
»iotc4,  Q.Cf  in  reply. — The  argu- 
aa  to  the  recital  helps  me  also,  for 
atator  does  not  recite  his  intention 
lug  hia  wife  the  additiomil  50^. 
iT,  J. — ^The  main  purpose  of  the 
I  was  to  make  the  alteration  in  the 
ition  of  the  real  estate;  the  other 
tion  waa  a  mere  pecuniary  bequest.] 

Cur.  adv.  vtUt. 

r,  J.  (March  7),  after  stating  the 
as  above  set  out,  proceede<l  as 
■  : — 

IS  Law  J.  Bep.  Prob.  ^  M.  47 ;  Law  Rep. 
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It  is  argued  that  the  effect  of  the  third 
codicil  is  to  destroy  the  devise  contained 
in  the  second  codicil,  because,  by  confirm- 
ing his  will,  except  as  altered  by  a  codicil 
revoking  the  legacy  to  Mary,  the  testator 
in  effect  repeated  the  residuary  devise  in 
his  will,  and  so  revoked  the  alteration  of 
that  residuary  devise  made  by  his  second 
codicil. 

The  question  of  revocation  has  always 
been  treated  as  a  question  of  intention, 
and  this  is  distinctly  recognised  in  the 
20th  section  of  the  Wills  Act.  In  Smith 
V.  Cunningham  (5)  the  testator  by  a  sixth 
codicil  confirmed  and  republished  his  will 
(the  date  of  which  he  mentioned),  and  the 
several  codicils  thereto,  respectively  bear- 
ing date  August,  1813,  and  January,  1818, 
omitting  all  mention  of  any  other  codicils. 
The  question  came  before  the  Ecclesiastical 
Court  whether  the  omitted  codicils  could 
be  proved,  and  it  was  held  they  could, 
partly  from  indications  derived  from  the 
manner  in  which  the  codicils  had  been 
preserved,  but  mainly  from  the  internal 
evidence  of  the  codicils  themselves,  con- 
siderable reliance  being  placed  upon  the 
fact  that  it  appeared  in  some  of  them  that 
where  the  testator  intended  to  revoke  he 
did  so  in  express  and  formal  words. 

In  GreevJuntgh  v.  Martin  (6)  the  tes- 
tatrix had  made  a  will,  and  then  a  series 
of  codicils  by  which  she  left  additional 
legacies  to  two  of  her  servants  by  name. 
She  then  gave  instructions  to  her  solicitor 
to  make  a  new  will  including  legacies  of 
1,000^.  each  to  those  two  servants.  The 
solicitor  suggested  they  might  be  given  by 
codicil,  which  was  done,  and  he  brought 
the  will  and  read  it  to  her  just  before  she 
executed  the  codicil,  which  ended  with  the 
clause,  "My  said  will  having  been  this 
day  read  over  to  me,  I  hereby  confirm 
the  same,"  and  upon  all  these  facts  the 
Ecclesiastical  Court  decided  that  she  did 
not  intend  the  intermediate  codicils  to 
have  any  operation. 

Turning  to  cases  which  liave  occun-ed 
before  a  Court  of  construction,  I  find  in 
Croshie  v.  MacdoiuU  (7),  by  a  fifth  codicil, 
reciting  that  by  his  will  dated  the  27th 
of  May,  1790,  he  had  appointed  Jackson 

(5)  1  Addams,  44S. 

(6)  2  Addams,  239. 

(7)  4  Ves.  610 
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an  executor,  the  testator  appointed  Mac- 
doual  in  his  place,  and  concluded,  "  and  I 
do  hereby  confirm  my  said  will  in  all 
other  respects."  It  was  argued  that,  the 
will  being  referred  to  by  date,  this  de- 
stroyed an  intermediate  codicil  which  had 
revoked  a  bequest  in  the  will,  and  thus 
revived  that  bequest.  But  it  was  held 
that  the  effect  of  the  words  of  confirmation 
was  that  the  substitution  of  a  new  exe- 
cutor was  the  only  point  in  which  the 
testator  intended  to  make  any  alteration 
in  his  will ;  and  it  was  pointed  out  that 
there  was  a  great  distinction  between  wills 
and  codicils  in  this  respect,  because  if 
there  were  two  separate  papers,  both  called 
wills,  inconsistent  iivdth  each  other,  the  last 
is  the  will,  and,  from  the  nature  of  the  in- 
strument, it  revoked  the  other.  This  was 
followed  in  Booker  v.  Allen  (8),  in  In  the 
Goods  of  Dela  Sanssaye  (4)  and  in  Green 
v.  Tribe  (3).  The  case  of  Burton  v.  New- 
hery  (1),  which  has  been  cited,  is  not  at  all 
in  opposition  to  this  current  of  authority ; 
it  merely  decided  that  a  codicil  which  re- 
ferred to  a  will  of  a  particular  date  did 
not  make  effectual  a  previous  codicil  which 
was  otherwise  inoperative,  because,  in  order 
to  incorporate  a  paper  not  testamentary, 
there  must  be  a  distinct  reference  to  it. 
There  is  a  very  clear  and  strong  rule  thus 
stated  by  Lord  Chief  Justice  Tmdal  in  the 
well-known  case  of  Doe  v.  Hicks  (9),  in  the 
House  of  Lords.  K  a  devise  in  the  will 
be  clear,  it  is  incumbent  on  those  who  con- 
tend it  is  not  to  take  effect  by  reason  of  a 
revocation  in  a  codicil  to  shew  that  the 
intention  to  revoke  is  equally  clear  and 
free  from  doubt  as  the  original  intention 
to  devise.  This  was  referred  to  and  illus- 
trated by  Lord  Selbome  in  the  recent  case 
of  Farrer  v.  aS'^  Catherine's  College  (10), 
and  the  rule  applies  to  the  present  case. 

By  the  first  codicil  the  testator  shews 
that  when  he  intended  to  revoke  he  knew 
how  to  use  express  and  apt  words.  If  he 
had  intended  to  revoke  the  clear  devise 
made  by  the  second  codicil  he  would,  no 
doubt,  have  done  it  by  express  words  also. 
The  words  of  confirmation  which  he  has 
used    are,   according    to    the   authorities 

(8)  2  Russ.  U  M.  270. 

(9)  8  Bing.  476 ;  1  a.  &  F.  20. 

(10)  42  Law  J.  Rep.  Chanc.  809 ;  Law  Rep. 
16  Eq.  19. 


which  I  have  referred  to,  to  be  read  a 
meaning  that  he  does  not  intend  to  ihx 
his  general  testamentaty  diapoaitioii  fin 
ther  than  by  making  the  gi^  oontuna 
in  that  codicil ;  and  I  do  not  think  I  u 
at  liberty  to  hold  that  an  intention  to  ic 
voke  the  second  codicil  has  been  ehewi 
with  sufficient  clearness  to  enaUe  tb 
Court  to  reject  the  devise  thereby  mada 
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Practice — Claim  and  C(mnier<km - 
Costs  wliere  both  succeed — ApporiiimmA 
of  Costs, 

The  principle  of  tetxation  laid  ilowsti 
Saner  v.  Bilton  (48  Law  J.  Bep.  OoMat 
545;  Law  Bep.  11  Gh.  D.  iU)  n^ 
equattt/  to  a  case  where  both  daiM  t^ 
counter-claim  have  been  stuxsestfid,  at  iskn 
they  Jiave  both  been  dismissed  wiJtk  eoiU> 
The  successful  plaintiff*  is,  in  ike  ahtna 
of  any  special  direction  to  the  eoHttsfffi 
entitled  to  ths  geiieral  costs  of  lA«<K(i0iii 
notioithstamling  that  the  result  of  (he  viM 
litigation  is  in  favour  of  the  defendasti 
and  there  is  to  be  no  apportummsfi  ^ 
those  costs  which  wotdd  have  60011  dMi^' 
cated  if  the  counterclaim  had  ftem  A 
subject  oj  an  independent  action. 

This  was  an  appeal  £rom  a  dediioii  a 
Chitty,  J.,  refiising  an  applicatiim  mi^' 
on  behalf  of  the  defendant  to  review  1^ 
Master's  taxation. 

An  order  had  been  made  by  Nortibr  f 
in  chambers,  on  the  19th  of  April,  188- 
referring  it  to  the  Taxing  Master  tota- 
first,  the  costs  of  the  plaintiff  and  of  th 
above-named  John  Brown  of  the  acttoso 
Ward  V.  Morse,  including  the  oosts  dj^^ 
transfer  thereof  to  the  CfaanoeiyDiTiBon 
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>  taZ|  secondly,  the  costs  of  the 
uit  Morse  of  his  counter-claim  in 
id  action,  and  of  his  claim  against 
tftte  of  the  above-named  testator, 
ing  therein  the  costs  reserved  by  "  a 
ilur  order  mentioned;  and  it  was 
1  that  the  amount  of  the  first-men- 
ooats  be  set  off  against  the  amount 
)  aecoiid-mentioned  costs,  and  the 
8  added  to  or  deducted  from  the 
it  found  to  be  due  to  the  defendant 
editor  of  the  testator. 

fiusta  under  which  the  order  was 
were  briefly  as  follows  :  —  John 
ly  the  testator,  was  a  contractor, 
moemed  in  constructing  the  Severn 
)  iUulway ;  and  the  defendant, 
sn  Morse,  was  a  sub-contractor  under 
(Dgaged  to  do  certain  masonry  work. 
Brown  determined  his  contract  with 
>mpany.  Morse  was  indebted  to 
1,  and  Brown  in  his  lifetime  brought 
ion  to  recover  the  amount,  and  took 
Bommons  for  judgment  under  Order 

Morse  opposed  the  summons,  and 
led  leave  to  set  up  a  countei^claim 
mages  for  breach  of  the  sub-contract 

had  resulted  from  the  determination 
I  oontract  above  mentioned.  Before 
ttkm  was  tried  Brown  died,  and  the 
administration  order  was  made  for 
Dg  up  Brown's  estate ;  and  the  action 
(Hon  V.  Morse^  which  was  continued 
I  ezeeutors  of  Brown,  was  transferred 
the  Exchequer  Division  into  the 
sery  Division. 

igment  was  given  in  the  action  of 
T.  Mone  for  238/.  6«.  Bc^.,  the  amount 
I  debt  claimed  by  Brown,  less  a  small 
launed  in  the  defence  by  way  of  set- 
r  goods  sold  and  delivered  by  Moi'se 
own,  and  judgment  was  given  for 
sea  OQ  the  counter-claim,  which  was 
dd  back  to  chambers  by  Jessel,  M.R., 
certain  directions  as  to  the  basis 
vrliidi  the  damages  claimed  thereby 
to  be  assessed;  and  ultimately  the 
pea  were  allowed  at  59 H.  12«.  \\d, 

the  19th  of  April,  1883,  the  order 

mentioned  was  made  in  chambers, 
Unuant  thereto  the  costs  were  taxed, 
of  the  plaintifls  and  the  late  J.  Brown 
i  aekkm  at  92Z.  17«.  6(f.,  and  those  of 
etedant  at  89^  18«.  Zd. 
le  Tudng  Master  in  taxing  the  costs 
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allowed  the  whole  of  the  costs  of  the  action 
to  the  plaintifis,  and  to  the  defendant  only 
his  costs  of  the  counter-claim,  notwith- 
standing the  objections  made  by  the  defen- 
dant in  the  course  of  such  taxation.  The 
objections  were  as  follows  : — 

**  Objections  of  Morse  to  allowances  in 
the  bill  of  costs  of  plaintifis  in  action,  and 
of  above-named  J.  Brown,  and  to  dis- 
allowances in  his  own  bill  of  costs. 

'M.  As  to  the  bill  of  costs  of  plaintiffs. 

''  a.  Objection  to  the  allowance  in  that 
bill  of  the  whole  of  the  several  items  com- 
mon to  the  action  and  counter-claim,  and 
insists  that  the  same  ought  to  be  appor- 
tioned, on  the  groimd  that  neither  the 
action  nor  the  counter-claim  was  dismissed, 
and  that  the  plaintiff  should  be  allowed 
only  such  part  thereof  as  is  fairly  attribu- 
table to  the  action. 

"  5.  To  the  allowance  in  that  bill  of  all 
costs  or  increase  of  costs  occasioned  by 
the  counter-claim — e.g,  the  application 
for  judgment  under  Order  XI V.  rule  1, 
and  similar  charges;  and  says  that  the 
plaintiff  should  be  disallowed  all  such  costs 
as  he  fiEuled  on  the  counter-claim. 

"2.  As  to  his  own  bilL 

"c.  Objection  to  disallowance  of  the 
whole  of  the  items  common  to  both  action 
and  counter-claim,  and  says  that  such 
items  should  be  apportioned,  and  that  he 
should  be  allowed  such  part  thereof  as  is 
fairly  attributable  to  the  counter-claim. 

"(f.  Objection  to  the  disallowance  of 
items  relating  in  effect  wholly  to  his 
counter-claim — e.g.  those  on  obtaining 
leave  to  defend  on  the  application  under 
Order  XIV.,  and  similar  charges." 

The  Taxing  Master  disallowed  the  ob- 
jections, holding  the  case  to  be  undistin- 
guishable  in  principle  from  Saner  v.  BUton 
(I)  and  Mcuon  v.  Brentini  (2). 

The  defendant  subsequently  applied  by 
summons  in  chambers  that  it  might  be 
referred  back  to  the  Taxing  Master  to 
review  his  taxation. 

On  the  Uth  of  November,  1882, 
Chitty,  J.,  dismissed  the  summons. 

The  defendant,  on  the  20th  of  February, 
1883,  moved  to  discharge  the  order  of 
Chitty,  J. 

(1)  48  Law  J.  Rep.  Chanc.  646;  Law  Rep. 
11  Ch.  D.  416. 

(2)  Law  Rep.  16  Ch.  D.  287. 
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In  re  Brown ^  4/7'' 

J.  G.  Wood  J  for  the  motion. 
A,  BeddaUf  for  the  plaintifin. 

CniTTY,  J. — In  this  case  Mr.  Justice 
North  has  ordered  that  it  l)e  referred  to 
the  Taxing  Master  to  tax,  first,  the  costs  of 
(what  I  will  call  for  shortness)  the  plain- 
tiffs, and  of  the  above-named  John  Brown, 
of  the  action  of  Ward  v.  Morae^  including 
the  costs  of  the  tiunsfer  thereof  to  this 
Division ;  and,  secondly,  to  tax  the  costs 
of  Stephen  Morse  of  his  counter-claim  in 
the  said  action,  and  of  his  claim  against 
the  estate  of  the  above-named  testator, 
including  therein  the  costs  reserved  by  a 
particular  order.  And  the  order  went  on 
to  direct  a  set-off  as  between  the  costs  to 
be  paid  on  one  side  and  the  other. 

The  point  raised  is  this :  the  Taxing 
Master  has  given  to  the  plaintiffs  the 
whole  costs  of  the  action  without  appor- 
tionment ;  and  the  substance  of  the  argu- 
ment on  the  part  of  the  defendant  is  that 
it  is  a  miscarriage  on  his  part,  and  that 
the  costs  ought  to  be  apportioned — that  is 
to  say,  the  common  charges  in  the  action, 
such  as  teinu  fees,  attendances  in  Ck)urt, 
and  the  like,  ought  to  be  apportioned  vu& 
between  the  costs  of  the  action  on  the  one 
side  and  the  costs  of  the  counter-claim  on 
the  other. 

Let  me  state  very  shortly  what  the 
nature  of  the  litigiition  was.  The  action 
was  commenced  by  a  Mr.  Brown  against 
the  defend:) nt  for  a  debt,  and  the  defen- 
dant put  in  a  defence  setting  up  a  set-off 
to  a  cei'tain  extent  which  did  not  exhuast 
the  whole  demand  of  the  plaintiff,  and  a 
counter-claim  for  damages.  In  the  action 
the  plaintiff  succeeded  in  I'ecovering  the 
whole  amount  of  the  debt,  but  the  defen- 
dant succeeded  in  his  set-off  to  the  extent 
the  set-off  was  pleaded,  and  the  defendant 
i-ecovered  damages  on  his  counter-claim, 
and  the  balance  on  the  two  accounts  is  in 
the  defendant's  favour.  In  these  circum- 
stances the  order  I  have  read  was  made, 
and  all  I  have  now  to  do  is  to  say  whether 
the  Taxing  Master  has  correctly  inter- 
preted the  order  and  given  effect  to  the 
directions  contained  in  it.  Whether  the 
order  is  right  or  not  is  not  a  matter  for 
my  consideration. 

Now  the  point  came  before  Mr.  Justice 
Fry  in  Saner  v.  Billon  (1);  and  in  that 


case  the  plaintiff,  who  had  oommenoed  in 
action  against  the  defendant,  felled,  and 
the  defendant,  who  set  up  a  oonnter-dAim, 
failed,  and  both  the  action  and  ooonter 
claim  were  dismissed  with   costs.     Mr. 
Justice  Fry  obtained  the  opinion  of  Mr. 
Bloxam,  in  which  other  Taxinff  Muten 
of  great  experience  ooncurod/and  ^ 
that  opinion  he  acted ;    and   he  njiy  at 
page  419  of  the  report  (1),  "  The  piue^ 
reason  which  leads  me  to  that  caactamm 
is  this,  that  the  plaintiff  in  the  OEifful 
action  is  the  person  who  first  oommeiuei 
litigation.    The  plaintiff  in  the  actum  fiat 
lets  out  the  watei*8  of  litigation,  and  it  h 
impossible  to  say  how  &r  the  oomter- 
claim  ever  would  have  been  agitated  if  ha 
had  not  begun  that  litigation.    That  ap- 
pears to  me  to  furnish  a  reason  why,  aa  a 
gencml  rule,  the  action  should  be  treated 
as  if  it  stood  by  itself,  and  the  ooanter- 
claim  should  only  bear  the  amount  bj 
which  the  costs  of  the  prooeedingB  an 
increased  by  it."   In  Mason  y,Breniiiii(i) 
the  same  point  came  before  the  Oomt  oif 
Appeal,  and  the  Master  of  the  Rolls  atated 
that  he  entirely  agi*eed  **  with  the  dedaios 
of  Mr.  Justice  Fry  in  Saner  v.  BUkm  (1)» 
and  for  the  reasons  for  which  he  his 
given,  and  am  of  opinion  that  his  pd^ 
ment  is  to  be  considered  as  expressing  ths 
rule  of  the  Court." 

The  Tiixing  Master,  having  this  decudon 
before  him,  has  stated  in  his  answer  to  the 
objections  brought  in,  that  he  ooiudden 
the  case  is  disposed  of  by  the  two  authori- 
ties which  I  have  mentioned.     Heaajv: 
"  Finding  nothing  in  the  objections  to  dis- 
tinguish the  case  before  me  from  theaetwo 
authonties,  I   disallow  these  objectioBL 
That  is  the  question  I  have  to  oonaider, 
stated  in  its  narrowest  form.     Now  if  th* 
principle  is,  where  the  plaintiff  who  com- 
mences the  litigation  is  wrong  there  is  tx» 
1x3  no  apportionment  of  costs,  it  seems  ti 
me  that  by  analogy  where  the  plaintiff* 
right  and  the  defendant  is  also  right,  as 
Taxing  Master  says,  the  same  rule  mot 
be  applied.    In  my  opinion,  if  the  plainf^ 
who  commences  the  Utigation  is  right, 
same  rule  ought  to  be  applied  to  him ;  h**^ 
invei'sely,  of  course,  as  to  the  plaintiff  ^ht^ 
commences    his    litigation   being  wroo^' 
The  effect  of  the  new  procedure  under  A^ 
Judicature  Act  appears  to  me  to  be  this : 
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dntiff  who  has  oommenoed  his  action 
,  and  saooeeded  in  it,  is  met  by  a 
^claim•  Before  the  Judicature  Act 
vould  have  been  a  cross  action  for 
3S.  The  damages  of  course  would 
iive  been  set  off.  The  judgment 
not  have  been  for  the  balanoe,  but 
Rfoold  have  been  a  separate  judg- 

Hie  effect,  then,  of  the  Judicature 

this,  that  the  costs  of  the  whole 
cm  aie  reduced  by  not  requiring  two 
md  it  appears  to  me  that  the  defen- 
tannot  complain  of  this  practice. 
edntiff  reoovers,  as  he  would  before 
idioatore  Act,  the  whole  costs  of 
turn,  bat  the  defendant  is  put  to 
itB  in  regard  to  his  counter-claim, 
lerefore  he  has  a  less  demand  in 
of  the  costs  of  the  counter-claim ; 
that  way  it  appears  to  me  there  is 
istioe  done  to  the  defendant.     He 

incur  less  costs  in  his  counter- 
yj  reason  of  the  amended  procedure, 
oseqnently,  in  order  to  indemnify 
jsiDst  these  costs,  which  have  been 
'  inourred  by  him,  the  plaintiff  has 
them,  bat  they  are  of  a  less  amoimt 
hey  would  have  been.  In  Baines 
mJey  (3^,  Lord  Justice  Brett  ex- 
\  an  opinion  that  ''  the  proper  prin- 
r  taxation,  if  not  otherwise  ordered, 
kke  the  claim  as  if  it  and  its  issues 
in  action,  and  then  to  take  the 
r-daim  and  its  issues  as  if  it  were 
ion,  and  then  to  give  the  allocatur 
ts  for  the  balance  in  favour  of  the 
t    in    whose    favour    the  balance 

In  sadi  a  case,  where  items  are 
n  to  both  actions,  the  Master  would 
khem.  When  the  so-called  counter- 
B  a  set>off  there  is  but  one  action." 
idum  appears  not  to  have  been 
ipon  in  that  particular  case.  There 
)en  a  miscarriage  in  the  Taxing 
^8  office,  but  it  was  set  right  by  the 
3f  Appeal.  I  have  made  enquiry, 
)  Taxing  Masters  are  unable  to  tell 
it  occoned  on  the  subsequent  taxa- 

these  costs ;  but  Mr.  Beddall  bus 
id  some  information,  which  I  do 
ibi  as  being  correct,  that  there  was 
lartionment  in  that  case,  after  the 
of  Appeal's  order  had  been  made, 

0  Iaw  J.  Bep.  Q.B.  120, 465 ;  Law  Bep.  6 

.  m,  691. 
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between  the  action  on  the  one  hand  and 
the  counter-claim  on  the  other.  That  is 
but  a  dictum,  I  rather  imderstand  it  to 
mean  that  when  the  Court  is  making  the 
order  for  costs,  regainl  should  be  had  to 
the  principle  which  the  Lord  Justice 
states  to  be  the  right  principle  according 
to  his  firm  opinion.  No  doubt,  in  this 
case,  it  might  have  been  contended  before 
Mr.  Justice  North,  when  he  made  the 
order  for  costs,  that  he  ought  to  have 
directed  an  apportionment ;  but  he  has  not 
done  so ;  and  I  think  I  am  precluded  by 
the  true  effect  of  the  authorities  I  have  cited, 
and,  consequently,  this  application  fails. 
I  therefore  refuse  the  motion,  with  costs. 

The  defendant  appealed. 

J.  G.  Wood,  for  the  appellant. — The 
question  is,  whether  in  a  case  whera  both 
claim  and  counter-claim  succeed  the  com- 
mon  charges  arising  in  the  course  of 
the  litigation  ought  to  be  paid  entirely 
to  the  plaintiff,  who  succeeds  on  his  claim, 
or  be  apportioned  between  the  two  parties. 
It  is  submitted  that  when  both  succeed, 
costs  of  action  mean  the  separate  costs  of 
the  action  in  addition  to  a  proper  amount 
of  the  common  charges — costs  of  counter- 
claim, the  separate  costs  of  the  counter- 
claim and  a  proper  amount  of  the  common 
charges.  Otherwise  the  inconvenient  re- 
sult follows,  that  the  result  depends  upon 
the  question  who  is  the  first  party  to 
rush  into  litigation.  Chitty,  J.,  held 
himself  bound  by  Saner  v.  BiUon  (1); 
but  there  the  plaintiff  failed  and  had  to 
pay  the  costs  of  the  action,  and  the 
main  point  on  which  the  Judge  relied 
was,  that  the  plaintiff  is  the  person  who 
'^  first  lets  out  the  waters  of  litigation." 
That  case  was  followed  in  Mason  v.  Brei^ 
tini  (2),  where  the  same  state  of  things 
occurred,  and  the  decision  in  Saaiier  v. 
Bilton  (I),  and  the  reasons  for  that  de- 
cision, were  affirmed  and  approved. 

The  case  of  Baines  v.  Bromley  (3)  was 
more  like  the  present,  for  there  both 
claim  and  counter-claim  were  successful. 
There  the  Taxing  Master,  seeing  that 
there  was  a  balance  in  the  defendants' 
favour,  gave  them  the  costs  of  the  action — 
which  is  moi'e  than  the  appellant  asks 
for  here — and  the  Court  of  Appeal  held 
that  the  taxation  must  be  reviewed;  but 
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the  question  there  was,  whether  the  de- 
fendants were  entitled  to  the  genenil  costs 
of  the  action  and  not  as  to  an  ap{X)r- 
tionment  of  common  charges.  The  dic- 
tum of  Brett,  L.J.  (on  p.  695) — to  the 
effect  that  "  the  proper  principle  of  tax- 
ation, unless  otherwise  ordered,  in  a 
case  where  the  plaintiff  succeeds  on 
his  claim  and  the  defenchint  on  his 
counter-claim,  is  to  tAke  the  claim  as  if 
it  and  its  issues  were  an  action,  and 
then  take  the  counter-claim  and  its  issues 
Jis  if  it  were  an  action,  and  give  the  allo- 
catur for  costs  for  the  balance  in  favour  of 
the  litigant  in  whose  favour  the  balance 
turns;  in  such  a  case,  where  items  are 
common  to  both  actions,  the  Master  would 
divide  them  " — applies  to  this  case.  Chitty, 
J.,  has  decided  that  there  is  to  be  no  ap- 
poi*tionment  unless  dii-ected  in  the  order. 
The  opinion  of  Brett,  L.  J.,  appears  to  Ije 
directly  contniiy.  The  defendant  is,  at 
all  events,  entitled  to  the  costs  of  the 
summons  upon  which  he  obttiined  leave 
to  defend  and  to  put  in  his  counter-claim. 

[Cotton,  L.J. — It  has  recently  been 
decided  by  the  other  brtinch  of  the  Api)eal 
Court,  that  if  a  claim  is  dropped  the 
counter-claim  does  not  fall  with  it — 
McGowan  v.  Mvldhion  (4).] 

The  counter-claim  is  an  independent  ac- 
tion, and  I  submit  that  those  costs  which, 
if  there  were  two  sepai-ate  actions,  would 
be  duplicated,  should,  when  combined  into 
one,  be  divided. 

/?«?«?,  Q.C.y  and  Beddall,  corUra,  were 
not  called  upon. 

Baog ALLAY,  L.J. — Tlie  question  in- 
volved in  this  appetil  appejii*s  to  lie  this. 
In  a  case  where  there  have  been  claim  and 
ct)unter-claim,  and  both  have  been  suc- 
cessful, but  the  whole  amount  i*ecovered 
on  the  counter-claim  exceeds  the  amount 
i-ecovered  on  the  claim,  how  and  in  what 
way  the  cost>*  (X)mmon  to  Ixith  proceedings 
ai-c  to  1)0  disjwsed  of.  To  some  ext<;nt  wo 
have  authority  in  the  wises  of  iSmiPi'  v. 
Bilto7i  (1)  and  Ma^on  v.  Brentini  (2). 
In  each  of  those  aises  both  parties  failed, 
the  claim  and  counter-claim  being  both  dis- 
missed with  costs,  the  casts  of  the  action 
to  be  paid  by  the  plaintilf  to  the  defen- 
dant, and  the  costs  of  the  counter-claim 
(4)  02  Liiw  J.  Uep.  Q.B.  :»5o. 


to  be  paid  by  the  defendant  to  the  plain- 
tiff;  and  the  question  raised  on  tJie  tui- 
tion was,  whether  all  the  prooeediogi 
which  related  to  the  claim  and  ib 
counter-claim  were  to  be  apportbned,  or 
whether  the  defendant  was  to  pay  only  m 
much  of  the  plaintiff's  costa  as  were  oooi- 
sioned  by  the  oonnter- claim ;  and  the 
Court  decided  that  the  plaintiff  wu  to 
pay  the  general  costs  of  the  action,  and 
the  defendant  only  the  costs  of  the  pro- 
ceedings so  far  as  they  bad  been  incretied 
by  I'eason  of  the  ooonter-daim. 

The   case  of  Saiier  v.  Biltan  (1)  wii 
decided  by  Mr.  Justice  Fry  in  1879,  and 
his  decision  was  followed  by  the  Conitof 
Appeal  in  Mason  v.  Brentini  (2).    A  am 
appears  to  have  come  before  the  oUmt 
branch  of  the  Appeal  Gonrt — Bainn  t. 
Broiidey  (3) — which  is,  in  form,  moie  lib 
the  present,   because  there  both  paitiei 
succeeded.     There  the  plaintiff  obtained 
on  his  claim  a  verdict  for  114iL  17«.  6i| 
and  the  defendants  on  their  connterdani 
a  verdict  for  230^.  0«.  M. ;  and  the  Jodgl 
directed  that  judgment  should  be  entered 
for  the  plaintiff  on  his  claim,  and  jodg- 
ment  for  the  defendants  to  recover  the 
difference  between  the  two  sums;  and  bj 
tlie  judgment  as  entered,  it  was  a^udged 
that  the  plaintiff  recover  against  the  de- 
fendants £        for  his  costs  of  scdt^  and 
tliat  the  defendants  recover  against  the 
plaintiff  115^.   3«.    M.   on    the  oonnte^ 
claim,   and  £        for  their  costs  of  the 
counter-claim;    and   the  qnestion  befove 
the  Court  was,  how  and  in  what  waj 
those    costs  should  be  disposed  of.    Hm 
Court  decided  tliat  the  plaintiff  was  en- 
titled to  the  general  costs  of  the  cauBa  A 
principle  of  taxation  however,  proper,  in. 
the  opinion  of  Lord  Justice  Brett»  to  bo 
adopted,  is  summed  up  by  him  as  followi'z 
— "  I  have,  however,  a  firm  opinion  thafc 
where  there  is  a  claim,  with  issues  takflc^ 
on  it,  and  a  coimter-claim,  not  a  eet^ff^ 
but  in  the  nature  of  a  cioss  action,  witb 
issues  on  it,  and  where  the  plaintiff  raO' 
cec^ds  on  the  claim  and  the  defendant  oo 
the  coimter-claim,  the  pi-oper  prindldB  o» 
taxation,  if  not  otherwise  ordered,  is  ^ 
tax  the  costs  of  the  counter-claim  and  its 
issues  as  if  it  were  an  action,  and  tbeo 
to   i;iv(i   the  allocatur  for  costs  for  ^ 
balance  in  favour  of  the  litigant  in  whflie 


MTf!TTAPnr.MAa  1882  TO  HIOHA£LMA£l  1883. 


52.] 

TO  JStowh,  ^jpp» 

r  the  balanoetums.  In  such  a  case, 
» items  are  common  to  both  actions, 
Jaster  would  divide  them/'  He  there 
a  distinction  between  the  case  where 
18  a  oounte]>claim — a  separate  action 
1  where  the  so-called  counter-claim  is 
ij  of  set-off  only,  in  which  case  there 
f  one  action ;  and  the  decision  arrived 
i8y  as  I  have  before  mentioned,  that 
Untiff  was  entitled  to  the  general 
of  the  action. 

art  fiom  the  authority  of  that  case, 
pears  to  me  that  the  principle  of 
'  V.  BiUon  (l)y  although  a  case 
I  both  parties  failed,  should  be 
[y  applicable  to  a  case  where  both 
8  have  succeeded.  The  plaintiff 
1  leoover  from  the  defend^t  the 
of  the  action,  except  so  far  as  they 
tribatable  to  the  counter-claim,  and 
tefimdant  should  recover  from  the 
iff  the  costs  of  the  counter-claim, 
■e  are  any  costs  which  may  be  con- 
d  oommon  to  both  proceedmgs — e.g. 
i  fee — ^if  there  is  only  one  brief  on 
ihint  and  on  the  counter-claim,  or 
ees  of  assessors  on  a  reference,  or 
items  which  can  be  £Edrly  considered 
'common  to  both  proceedings,  tbey 
i  be  divided.  But,  apart  from  this 
OB&mf  I  think  i^at  the  case  of 
T,  BiUan  (1)  is  equally  applicable, 
&t  daim  and  counter-claim  both 
'  both  succeed. 

Mv,  KJ. — ^I  think  that  this  case  is 
1  by  Mcuan  v.  Brentini  (2),  fol- 
r  Saner  v.  BiUon  (1).  True  it  is 
I  each  of  those  cases  both  claim  and 
Ksdaim  were  dismissed  with  costs, 
was  in  each  case  held  that  there 
»  be  no  apportionment  of  the  general 
€f  the  action.  There  was  in  the 
it  ease  a  judgment  to  tax  the  costs 
I  pbuntaffs  of  the  action,  and  to  tax 
wts  of  the  defendant  of  his  oounter- 
» as  in  the  case  of  Saner  v.  BiUon 
The  form  of  order  is  the  same,  and 
1  reodve  the  same  construction.  I 
ie  no  reason  why  a  different  con- 
iaa  ahoold  be  put  upon  the  same 
I  in  different  oiders,  because  in  one 
loih  parties  are  to  pay  costs,  and  in 
thor  Iwth  are  to  receive  costs. 
is  wdy  why  should  not  the  defendant 
▼ok  ftS.— Ohano. 
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call  on  the  plaintiff  to  pay  to  him  the 
costs  which  he  would  have  had  to  pay 
had  the  defendant  brought  a  cross  action 
and  succeeded  1  But  the  defendant  is  not 
injured ;  he  gets  a  benefit  from  the  com- 
bination of  both  actions  in  one.  But  in 
truth  we  should  disregard  the  result  of 
.the  proceedings  when  intei*preting  the 
words  of  the  order  before  us ;  because  we 
have  to  consider  the  words  of  the  order  in 
the  same  way  without  reference  to  any 
question  whether  the  plaintiff  was  right 
or  wrong.  It  may  be,  perhaps,  a  ground 
for  making  some  variation  in  the  form  of 
order  when  it  is  being  made,  but  when 
made  it  should  be  construed  without 
reference  to  any  such  question. 

Fry,  L.J. — The  appellant's  counsel  has 
failed  to  convince  me  of  any  miscarriage, 
either  in  the  taxation  or  in  the  judgment 
of  the  Court  below. 


Solicitors — Grundy,  Izod  &  Grundy,  agents  for 
M.  F.  Carter,  Newnham,  for  appellant ;  0.  J. 
Mander,  for  respondent. 


[IN  THE  COUBT  OF  APPEAL.] 

Jessel,  M.R.  ^ 

Cotton,  L.J.   I         r 

BowEN,L.J.    I       /n  re  ORE  EWINO. 

1882  r^*^  EWING  V.  ORE  SWING. 

Nov.  30.     J 

Administration — Domiciled  Scotchman 
— Aastts  in  England  and  in  ScotUmd — 
Administration  in  England-^Appearance 
of  Scotch  Executors  without  Protest — 
Jurisdiction. 

A  domiciled  Scotchman  by  his  tciU  ap- 
pointed six  executors ;  three  of  them  loere 
resident  in  Engkmdf  and-  the  other  three 
were  resident  in  Scotland.  The  bulk  of 
the  testator* s  property  was  inScotland,  but 
he  was  possessed  of  about  25,000Z.  in  Eng- 
land. The  vnll  was  proved  in  b^ 
countries  by  all  the  executors.  A  bene- 
ficiary under  the  wiU  commenced  an  action 
in  England  against  aU  the  executors  (who 
appeared  without  protest)  to  administer 
the  entire  estate.    AU  th^  assets  had,  in 

a  Y 
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the  vuatUiitie,  been  transferred  to  Scodaiul. 
At  iJhe  trial  tJie  defendants  objected  that 
ike  Court  lujul  no  jurisdiction  to  make  an 
administration  order,  and  Manisty,  J.,  in 
tfte  exercise  of  his  discretion^  refused  to 
make  the  order: — Held,  07i  appeal,  that 
as  the  defendants  had  by  appeariwj  without 
protest  submitted  to  Uie  jurisdiction,  t^iere 
uxu  no  discretion  to  exercise,  and  that  Oic 
plairUiff  was  entitled  as  of  right  to  an 
administration  order. 

This  was  an  appeal  from  a  dedsioii  of 

Manisty,  J. 

J.  (>r  Ewing,  a  domiciled  Scotchman, 
and  carrying  on  in  Scotland  an  extensive 
business  in  partnership,  made  a  will  in 
Scotch  foi-m,  dated  the  17th  of  November, 
1873,  by  which  he  gave  his  property  to  the 
six  defendants,  all  of  whom  were  Scotch- 
men, upon  certain  trusts. 

Tlie  testator  died  on  the  15th  of  April, 
1878 ;  and  the  six  defendants  proved  the 
will  both  in  Scotland  and  England.  The 
personal  estate  of  the  testator  amounted 
to  nearly  half  a  million,  of  which  25,000^. 
was  in  England,  the  rest  was  in  Scotland. 

Amongst  the  trusts  of  the  will,  a  legacy 
of  60,000^.,  as  well  as  the  ultimate  residue 
of  the  estate,  was  directed  to  be  held  upon 
trusts  for  the  childi*en  of  James  Ewing, 
who  was  a  brother  of  tlie  testator,  and  one 
of  his  executors  and  trustees. 

In  February,  1880,  this  action  was 
commenced  by  the  three  youngest  of  the 
chiKh-en  of  James  Ewing,  by  G.  W.  Hope, 
their  next  friend,  for  the  administration  of 
the  testator's  estate. 

At  the  commencement  of  the  action  two 
of  the  defendants  were  resident  in  Eng- 
land, and  another,  being  a  Member  of 
Parliament,  was  in  London  during  the 
session.  The  other  thi-ee  defendants  were 
resident  in  Scotland,  and  leave  was  ob- 
tained to  serve  the  writ  upon  them 
there.  All  the  defendants  entered  an 
appearance  in  the  usual  way. 

In  May,  1880,  the  plamtii!s  issued  a 
Bummonsfor  an  administration  order  under 
Order  XV.  rule  1,  which  was  opposed  by 
the  defendants  on  the  ground  that  it 
would  not  be  for  the  benefit  of  the  inflEuit 
plaintifib  that  the  action  should  go  on. 
The  Bumjnons  came  before  Jessely  MLR., 
personally  in  chambers,  and  an  enqoixy 


was  directed  whether  the  action  wu  pro- 
perly instituted,  and  whether  it  woiild  be 
fit  and  proper  and  for  the  benefit  of  the 
infant  plaintiflb  that  it  should  be  farther 
prosecuted ;  ultimately,  two  of  the  phni- 
tifis,  one  of  whom  had  attained  twenty- 
one,  and  the  other  of  whom  was  about  to 
do  so,  and  who  did  not  desire  the  uHkm, 
to  continue,  were  dischaiged  from  benff 
plaintiffs;  but  his  Lordship  ooDwIend 
that  it  was  for  the  benefit  of  the  yoongeit 
child,  who  was  resident  in  England,  tint 
the  action  should  continue.  The  writim 
accordingly  amended ;  and  on  the  9th  of 
April,  1881,  the  plaintiff  delivered  hh 
statement  of  claim. 

The  statement  of  claim  aUeged  that  in 
arrangement  come  to  between  the  defieB- 
dants  and  tlie  surviving  partners  of  Ab 
testator  as  to  the  payment  out  of  thenlw 
of  the  testator's  share  in  the  paxtsflnlqp 
assete  was  founded  on  a  wrong  prinflfk^ 
and  was  a  devastavit ;  and  that  it  was  fa 
the  benefit  of  the  ioiant  plaintiff  that  be 
should  be  made  a  ward  of  Court,  and  Ait 
the  testator's  estate  should  be  administend 
under  the  dii^ection  of  the  Court  Iht 
plaintiff  claimed  an  order  for  adnuniflta*- 
tion,  a  declaration  that  the  dflfendanti 
wore  jointly  and  severally  liable  to  mab 
good  all  loss  resulting  from  "their  alleged 
improper  arrangement  with  the  Barriviof 
pai*tners,  accounts  on  the  footing  of  wiUu 
default,  and  fui'ther  reliefl 

The  defendants,  by  their  statement  of 
defence,  stated  that  there  were  then  do 
assets  of  Uie  testetor  in  England,  thit 
proceedings  had  been  instituted,  and  wen 
then  pending  before  the  proper  Sooteb 
Court,  against  the  defendante  in  respect  d 
the  testator's  estate,  in  which  proceiBdinp 
all  questions  raised  in  the  present  actkn 
relating  to  the  administration  of  the  teili' 
tor's  estate  could  be  disposed  of  bj  * 
tribunal  conversant  with  the  law  of  die 
country  according  to  which  those  queatktf 
must  be  decided ;  and  that  in  partienltt 
the  question  as  to  the  mode  in  which  the 
share  and  interest  of  the  testfttor  in  the 
partnership  business  ought  to  be  paid  oat 
would  be  settled  by  the  Scotch  Oont 
They  all^fed  that  it  was  not  for  tiie  beneGt 
of  the  plaintiff  that  he  shoxdd  be  made  a 
ward  of  Court,  and  that  the  actaon  mi 
commenced  against  the  wisheB  of  all  p«^ 
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intereBted  in  the  estate  other  than  the 
ber  of  the  plaintifr,  and  they  sub- 
ed  that  under  the  drcumstanoes  the 
rt  had  no  jurisdiction  to  make  any. 
I  order  as  was  claimed,  and  that,  in 
B¥6iit^  it  had  only  jurisdiction  to  make 
Iministration  order  as  to  the  personalty 
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I  appeared  that  the  proceedings  taken 
he  Scotch  CJourts  would  settle  all  ques- 
I  between  the  partners  and  the  testa- 
estate,  but  were  not  adapted  to 
ining  an  administration  of  the  testa- 
estate. 

[I  the   17th  of  February,   1882,   the 

od  oame  on  for  trial  before  Manisty,  J., 

3g  for  Elay,  J.     One  of  the  defendants 

then  examined,  and  said  that  he  did 

think  that  the  testator  had  any  debts 

Dgland  at  the  time  of  his  deatii,  and 

there  were  none  now ;  that  he  did 

remember  any  claims    having    been 

in  in  respect  of  any  alleged  English 

• 

ftnistj,  J.,  considered  that  the  Court 
a  diflcretion  as  to  granting  an  order 
the  administration  of  the  estate  in 
land,  and,  under  the  circumstances, 
ned  to  make  an  order. 
le  plaintiff  appealed. 

E^,  Q.C,  and  FeUav)8y  for  the  ap- 
at,  contended  that  there  was  no 
edon  for  the  Judge  to  exercise,  and 
the  i^aintiff  was  entitled  as  of  right  to 
rderfor  administration.  They  relied 
tiarKng  Maxwdl  v.  Carttvright  (1). 
wvey,  Q.C.f  and  Maclean,  for  the 
oidents,  contra,  argued  that  the  Scotch 
ts  were  the  primary  forum  for  the 
nistration  of  the  estate,  and  that, 
r  the  circumstances,  the  view  taken 
he  Court  below  was  correct.  They 
E/fiohiny.  WyUe  {2),Eame8  v.  Hacon 
Frukm  v.  Melville  (4),  Crispin  v. 
iani  (5),  Meiklan  y.    Campbell  (6), 

48  Law  J.  Rep.  Chanc.  562;  Law  Rep. 
.  B.  532. 
10  HJ«.  Cas.  1 ;  31  Law  J.  Rep.  Chanc. 

60  Law  J.  Rep.  Chanc.  182;  740  ;  Law 
16  Ch.  D.  407 ;  on  app.  18  ibid.  347. 

8  a.  *  F.  1. 

8  Sw.k  Tr.  96 ;  32  Law  J.  Rep.  Prob.  &  M. 
84  Bear.  100. 


Pipon  V.  Pipon  (7),  The  Carran  Iran  Com- 
pany v.  Madaren  (8),  Weatherhy  v.  St. 
Giorgio  (9),  Cook  v.  Gregson  {10),  Innes  v. 
Mitchell  (11),  and  Wallace  y.  The  AUomey- 
General  {12). 

No  reply  was  called  for. 

Jessel,  M.R. — This  is  an  appeal  from 
the  decision  of  Mr.  Justice  Mauisty ;  and 
after  hearing  the  arguments  addressed  to 
us  on  the  part  of  the  respondents  I  Am 
not  surprised  at  that  decision,  because  I 
think  that  the  learned  Judge  might  fairly 
arrive  at  the  conclusion  that  the  practice 
of  the  Court  of  Chancery,  which  in  this 
respect  is  the  same  as  the  Chancery  Divi- 
sion, was  very  different  from  what  it  really 
is.  He  could  not  suppose  that  eminent 
counsel  would  address  him  with  long  and 
elaborate  arguments  which  had  no  baring 
on  the  case  which  he  had  to  decide,  and  he 
would  be  naturally  led  to  the  conclusion 
that  there  was  some  important  discretion  to 
be  exercised  by  him.  If  there  had  been 
such  a  discretion  it '  may  well  be  that  he 
arrived  at  a  correct  decision  as  to  the 
exercise,  of  it.  But  when  we  look  at  the 
facts  there  was  no  discretion  to  be  exer- 
cised, and  no  right,  as  it  appears  to  me, 
on  the  part  of  the  defendants  to  resist  a 
judgment  for  administration. 

The  facts  are  of  the  simplest  kind.  The 
plaintiff  is  an  infant  entitled  to  a  sub- 
stantial share  or  interest  in  a  legacy  of 
60,000/.,  and  also  in  the  residuary  estate. 
There  is  no  question  at  all  about  his  title. 
The  property,  according  to  the  statement 
of  the  defendants,  who  must  approximately 
know  its  amount,  is  nearly  half  a  million 
after  payment  of  the  debts.  The  plaintiff 
is  therefore  entitled  to  something  very 
substantial.  He  brings  an  action  asking 
for  general  administration  of  the  estate,  on 
the  ground  that  he  is  entitled  to  have  his 
share  of  the  legacy  of  60,000/.,  and  his 
share  of  the  residuary  property,  secured 
for  his  benefit  as  an  infant,  and  that  pro- 
per provision  may  be  made  for  his  main- 

(7)  Amb.  799. 

(8)  5  H.L.  Cas.  416. 

(9)  2  Ha.  624. 

(10)  2  Drew.  286 ;  23  Law  J.  Rep  Chano.  734. 

(11)  4  Drew.  141;  26  Law  J.  Rep.  Chanc. 
626. 

(12)  36  Beav.  21 ;  36  Law  J.  Rsp.  Chanc, 
124 ;  Law  Rep.  1  Chanc.  1. 
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tenancc  as  a  ward  of  the  Court.  If  the 
tostiitor  had  been  an  English  testator,  and 
the  executors  English  executors,  a  judg- 
ment would  have  l)cen  a  matter  of  course. 
The  case  would  then  no  doubt  have  been 
heard  as  a  shoii:  caa<fc,  and  the  ordinary 
judgment  for  administration  pronounced. 
But  it  happens  that  the  testator  was  a 
domiciled  Scotchman,  and  that  his  six 
executors  were  also  Scrotchmen.  The 
plaintiff  was  resident  in  England,  two  out 
of  the  six  executors  wore  i"Osident  in  Eng- 
land, another  of  them  was  resident  for  a 
(considerable  part  of  the  year  in  England, 
the  other  three  executors  resided  in  Scot- 
land ;  and  all  the  six  executors  pi-oved  the 
will  lx)th  in  Scotland  and  England.'  It 
also  a2)i)ears  tliat  of  the  half  a  million  or 
thereabouts  of  which  the  testator  died 
I>os3essed  he  was  at  his  decease  entitled  to 
about  25,000^.  in  England,  and  that  the 
i-est  of  his  property  was  in  Scotland. 

Now  for  the  present  purpase  it  makes 
no  difference  whether  tlie  testator  was 
a  domiciled  Scotchman,  or  a  domiciled 
Irisliman,  or  a  domiciled  Frenchman.  If 
j)eople  in  this  country  are  liable  to  pay  or 
to  <(ive  security  for  a  large  sum  of  money, 
it  is  quite  immaterial  how  the  plaintiff's 
title  anses,  provi<led  he  has  a  title,  to  the 
money  in  the  hands  of  the  dcfendant-s,  and 
the  defendants  are  within  the  jurisdiction 
— thi*ee  of  the  defendants  clearly  were 
within  the  juriwlict ion,  and  jis  to  them  I 
cannot  see  a  shadow  of  defence.  The  other 
three  were  served  in  Scotland,  out  of  the 
jurisdiction.  They  appeai-etl  not  under 
protest,  but  in  the  ordinary  way,  and  so 
submitted  to  the  jurisdiction.  It  appeai-s 
to  me  that  fi'om  that  moment  they  were 
in  exactly  tlie  same  [>ositi(.>n  a«  the  other 
thi-ee,  and  thjit  tiiey  cuuld  no  longer 
object  that  they  were  not  pi"U[X'rly  served. 
Then  what  did  they  do  after  they  ap- 
l>«ired  ]  They  took  a  proceeding  to  enquire 
as  to  whether  the  suit  as  then  constituted 
was  for  the  lK»nefit  of  the  infant.  This 
enquiiy,  it  app«ii-s,  ultimately  came  before 
me,  though  I  have  no  recollection  of  it. 
In  the  result  it  was  decided  that  the  suit 
wjis  a  proi)er  suit,  and  ought  to  go  on.  It 
went  on  to  trial,  and  then  at  the  trial  the 
executors  urged  the  objection  which  they 
Jiave  taken  by  their  pleadings,  that  there 
was  no  j  uiisdii^tion .     Now  the  j  uiisdiction 


of  the  Court  of  Chanoeiy  which  hai  beeo 
transferred  to  the  High  Court  was  a  |«^ 
sonal  j  urisdiction  which  can  be  exerand 
against  a  defendant  who  is  within  the 
jurisdiction,  or  is  propei'ly  served  oatnde 
the  jurisdiction  and  submits  to  the  jar» 
diction.  Therefore  there  was  clesr  juii- 
diction  to  pronounce  a  judgment  for  •d' 
ministration,  and  the  argumentB  of  tbe 
defendants  really  amount  to  nothing. 

I  will  say  a  word  or  two  about  the  si^ 
posed  hardship  and  the  sappoeed  inoon- 
venience.  When  a  defendant  in  Scothnd 
is  served  out  of  the  jurisdiction,  he  hii 
a  right  to  come  to  the  Court  and  nj, 
'*  There  are  sufficient  reasons  why  I  ahonld 
not  be  dragged  up  from  Scotland  to  be 
sued  in  England."  The  three  ddioDdiati 
who  were  served  in  Scotland  could,  then- 
fore,  at  the  proper  time,  have  moved  (with 
what  prospect  of  success  under  the  dr 
cumstances  of  this  case  I  do  not  fliy)^ 
have  the  order  for  service  on  them  db- 
charged,  on  the  gi'ound  that  they  ougbtto 
be  sued  in  Scotland,  the  countiy  of  Hmv 
residence,  and  not  in  England.  In  eoi- 
sidenng  that  motion,  it  being  in  the  dii- 
cretion  of  the  Court  whether  it  will  ordff 
service  out  of  the  jurisdiction,  the  Gout 
would  have  had  I'egard  to  the  iooon- 
venience  that  might  be  sufiered  fay  the 
defendants  from  being  sued  out  of  their 
own  country,  as  well  as  to  the  other  cff* 
cumstances  of  the  case ;  but  such  an  ^ 
]>1  illation  stands  on  a  totally  diftreii^ 
footing  from  a  i*esistanoe  to  a  judgment  li 
the  ti'ial. 

There  is  another  |x>int  to  be  noticed.   I 
CiUight  during  the  ai-gument  an  ezpreesfli^ 
to  which  I  do  not  assent.     Scotlimd  wtf 
cjilled   a   foreign  country.     That,  in  my 
ojiinion,  is  quite  eiToneous.     Ever  ■^P* 
the  union  of  the  kingdom  of  Great  Brittt*^ 
Scotland   has    been    an  intend  part  "^ 
( 1  reat  Briliiin .    It  is  not  a  foreign  ooont 
It  has  a  sepai'ate  legal  jurisiiiction ;  bnt 
had  sevenil  counties  in  England,  and  o 
of  thorn  still  has.     At  one  time  Watoeh^^ 
a  stjparate  jurisiliction,  the  Court  of  Gre^"^ 
Session.     Until  far  on  in  this  centuxy  tt^ 
County  Palatine  of  Durham  had  a  sepM*"^ 
jurisdiction  ;  and  there  are  still  the  Dwby^ 
and  Palatine  Coiu*t6  in  Lancashira   ^ 
talk  ■  of  Scotland  as  a  foreign  countiji  i"^ 
to  say  that  the  same  rules  apply  tfi^^^ 
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,  foreign  country,  is,  I  think,  a  great 

It  is  not  only  an  integral  part  of 
ingdoniy  but  the  judgment  of  this 
can  be  enforced  in  Scotland  in  the 
WKf  that  the  judgment  of  a  Scotch 
can  be  enforced  in  England.  More- 
A  the  case  of  a  foreign  country  there 
liffioulty  in  ascertaining  the  foreign 

Where  questions  of  foreign  law 
'hej  have  to  be  tried  by  the  sworn  or 
m  testimony  of  advocates  and  ex- 
as  to  what  the  law  is.  This  is  very 
enient^  and  it  would  be  much  more 
ctoiy  to  obtain  the  decision  of  the 
I  of  the  foreign  country  on  the  law 
ir  own  country.  This,  however,  in 
se  of  a  foreign  country  cannot  be 
but  the  Legislature  has  empowered 
imiish  Courts,  where  a  question  of 

Ukw  arises  in  the  course  of  English 
ion,  to  take  the  opinion  of  the  Sa>tch 
ly  wbidi.  they  are  bound  to  give,  and 
^▼ely  has  empowered  the  Scotch 
I  to  teke  the  opinion  of  the  English 
(  on  a  point  of  English  law  arising 
itoh  litigation.  There  is,  therefore, 
baity  at  all  where  a  point  of  Scotch 
iaea  in  an  English  litigation,  because 

be  decided  in  Scotland ;  and  so  a 
if  English  law  arising  in  a  Scotch 
ion  can  be  decided  in  England.  At 
me  time  there  may  be  questions  of 
B  and  inconvenience,  which  would 
e  attention  on  a  motion  to  discharge 
ler  lor  service  out  of  the  jurisdiction, 
f  in  some  cases  be  very  expensive 
ranblesome  to  have  a  Scotch  estate- 
istered  in  London,  or  an  English 
administered  in  Scotland.  But,  on 
ber  hand,  it  is  quite  possible,  espe- 
n  a  case  like  the  present,  where  three 
defendants  are  resident  in  England, 
Q  administration  in  England  may 
use  any  additional  expense.  I  do 
(t  my  judgment  upon  considerations 
^enienoe  or  inconvenience,  but  upon 
oondy  that  at  the  trial  of  an  action, 
}oiirt  has  jurisdiction,  and  a  liability 
blished  against  a  defendant,  the 
cannot  decline  to  exercise  the  juris- 
^  except  in  the  one  single  case  where 
8  an  attempted  abuse  of  jurisdiction 

is.  where  the  defendant  alleges  that 
doaUy  vexed.  We  were  formerly 
ir  witii  the  case  where  a  plaintiff 
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sued  both  at  law  and  in  equity  at  the  same 
time  for  the  same  matter,  and  was  com- 
pelled to  elect  in  which  Court  he  would 
proceed.  The  same  case  may  still  occur  as 
regards  the  County  Palatine  and  the  High 
Court ;  and  there  the  Court  will  stop  one 
suit,  because  such  a  double  proceeding  is 
an  abuse  of  litigation.  I  should  be  pre- 
pared to  say  that  the  same  principle  would 
apply  to  Scotland,  on  the  ground  that  we 
shoidd  give  credit  to  the  Queen's  Courts 
in  Scotland,  as  I  do  most  cheerfully  and 
fully,  that  they  would  administer  justice 
quite  as  well  as  the  Queen's  Courts  in 
England.  Consequently,  if  there  was  an 
administration  suit  pending  in  Scotland, 
especially  if  it  was  a  prior  suit,  I  should 
think  that  this  Court  had  jurisdiction  to 
stay  the  suit  instituted  in  England,  on  the 
ground  that  the  defendants  were  not  to  be 
doubly  vexed.  I  know,  however,  of  no 
gix)und  on  which  a  Judge  can  refuse  to 
give  a  plaintiff  the  relief  to  which  he  is 
entitled  as  against  the  defendant,  merely 
because  it  might  be  more  convenient  in 
that  Judge's  opinion  that  the  defendant 
should  be  sued  somewhere  else. 

On  these  grounds  I  am  comi>elled  to 
differ  from  the  result  at  which  Mr.  Justice 
Manisty  has  arrived,  and  to  say  that  this 
order  ought  to  be  discharged,  and  the 
common  administration  judgment  made  in 
the  plaintiff's  favour.  This  being  a  fiEunily 
suit,  it  will  be  best  that  the  costs  of  the 
appeal,  as  well  as  the  costs  below,  should 
be  posts  in  the  action. 

Cotton,  L.  J. — I  am  of  opinion  that  the 
order  appealed  from  was  erroneous,  and 
that  the  plaintiff  is  entitled  to  a  decree 
in  the  ordinary  form. 

The  facte  are  very  simple.  The  plaintiff 
undoubtedly  is  interested  as  cestui  que  trust 
under  a  will  made  by  a  domiciled  Scotch- 
man, and  the  suit  is  properly  framed,  the 
personal  representatives  having  been  con- 
stituted such  in  England,  and  being  before 
the  Court.  I  mention  this  because  it  gets 
rid  of  many  of  the  cases  cited,  and  of  much 
of  the  argument.  Three  of  these  six  de- 
fendants are  resident  in  England.  The 
other  three  are  not  resident  here ;  but 
when  served  out  of  the  jurisdiction,  they 
came  in  and  appeared  absolutely,  and  did 
not  in  any  way  object  to  the  sufficiency  or 
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propriety  of  the  order  for  service.  That 
i)eing  80,  they  must,  in  iiiy  opinion,  be 
treated  in  exactly  tlie  siime  way  as  if  they 
were  Kubject  to  the  jurisdiction  by  resi- 
dence. Tliey  had  an  opportunity,  if  they 
thought  fit,  of  appearing  conditionally,  and 
moving  to  discharge  the  oitier  for  service 
out  of  the  jurisdiction.  If  they  htui  done 
so,  the  Court  might  have  considered  all  the 
circumstances  Ijeaiing  upon  the  question — 
whether  it  was  more  reasonable  to  leave 
them  to  be  sued  in  their .  natunil  tribunal 
of  residence,  or  to  bring  them  before  a 
Court  which  was  not  their  natural  tribunal. 
But  that  is  past ;  and  they  are  here  as 
defendants,  subject  to  the  jurisdiction,  just 
as  if  they  had  been  served  in  London. 
That  gets  rid  of  all  the  ca6es  cited  where, 
upon  motion  to  discharge  an  order  for 
service  out  of  the  jurisdiction,  the  Court 
has  considei'ed  whether,  in  the  exercise  of 
its  disci'etion,  it  ought  to  bring  the  parties 
before  that  which  was  not  their  natural 
tribunal.  That  being  so,  we  have  the 
simple  case  of  trustees  and  executors 
within  the  jurisdiction  being  sued  by  one 
who  under  the  will  of  which  they  have  to 
administer  the  trusts  is  a  cestui  que  trust. 

What,  then,  are  the  objections  which 
have  been  raised  by  the  defendants  1  Ob- 
jections have  been  raised  founded  on  cases 
where  there  was  an  entirely  different  state 
of  circumstances — where  there  were  two 
sets  of  personal  representatives — one  ap- 
appointed  by  the  tribunal  of  the  country 
where  the  testator  was  domiciled,  and 
another  and  different  set  of  persons  ap^ 
pointed  representatives  in  another  country 
where  there  happened  to  be  personal 
estate.  There  the  questions  which  have 
arisen  have  been  of  two  kinds.  What  are 
the  rights  of  the  executors  in  the  country 
of  the  domiciled  as  against  the  adminis- 
trator appointed  in  this  countiy,  and 
when  and  at  what  sttige  can  the  trustees 
and  executors  of  the  country  of  domicile 
i-equire  the  person  whom  we  may  call  the 
ancillary  administrator  to  hand  over  to 
them  the  assets  collected  under  tlie  an- 
cillary administmtion  1  Thase  questions 
in  no  way  aiise  here.  The  cases  which 
perhaps  come  a  little  nearer  to  the  pi-esent 
case  in  form,  though  not  in  reality,  are 
the  cases  as  to  suing  the  ancillary  ad- 
ministrator in  the  country  where  he  has 


collected  the  assets.  Pipon  v.  PtpoH  (7) 
was  a  case  of  that  nature.  The  inttttete 
was  domiciled  in  Jersey  ;  and  the  billvM 
brought  to  have  the  TCngHgh  aaaete  ad* 
ministered  here,  the  general  adminirtimtar 
not  being  before  the  Court ;  and  it  m 
decided  that  such  a  suit  oould  not  be 
maintained.  That  can  have  no  appUcntioD 
where  all  the  persons  in  whom  the  esteke 
is  vested  are  here,  so  that  there  can  bet 
c-omplete  administration,  and  it  ia  admittid 
tluit  the  plaintiff  is  a  cestui  que  trusL 

Great  reliance  was  placed  by  the  xeapoo- 
dents  on  the  observations  of  Lord  Weik- 
bury  in  Enohin  v.  Wylie  (2).  I  shall  not 
comment  u(X)n  those  observations,  but  wiQ 
only  remark  that  if  they  bear  the  mam 
which  was  attributed  to  them  by  the 
counsel  for  the  respondents  in  the  premt 
case,  neither  Lord  Cranworth  nor  Lofd 
Chelmsford,  who  also  moved  the  jndlgment 
of  the  House,  in  any  way  acceded  to  them. 
Lord  Cinnworth  puts  the  case  in  a  way 
very  appropriate  to  the  present  (2).  **  Ap- 
plying these  well-established  roles  to  die 
present  case,  we  have  to  deal  with  a  wiD, 
valid  by  the  law  of  the  domicile,  appoiiifc' 
ing  executors  generally,  and  proved  bf 
them  in  our  Court  of  lSx>bate.  By  viitoe 
of  the  probate  they,  as  a  matter  of  conrat^ 
obtained  possession  of  the  Consols  in  qnet- 
tion.  The  duty  of  the  Court  is  to  take 
care  that  they  distribute  this  lai^fond 
according  to  the  provisions  of  the  will,  all 
debts  having  been  paid."  The  defendant! 
in  the  present  case  are  just  in  the  aune 
position  as  the  executors  there ;  and,  in  my  . 
opinion,  it  is  the  duty  of  the  Court,  nnka 
a  strong  reason  is  shewn  to  the  ormtraiy, 
to  see  that  the  fund  is  properly  adminie- 
tered.  Loixl  Chelmsford  deals  with  the 
matter  in  exactly  the  same  way.  It  ia 
very  true  that  when  we  have  to  decide  the 
rights  of  the  pai'ties  under  a  Scotch  inatni- 
ment,  we  must  consider  whether  the  Sootdi 
law  gives  to  its  teims  an  effect  and  si^ 
nification  wliich  the  English  law  would 
not ;  and  if  there  is  any  reasonable  doubt 
on  that  question,  we  must  look  to  the 
Courts  ill  Scotland  to  tell  us  w^hat  meaning 
the  Scotch  law  attributes  to  the  inatra- 
ment.  But  that  does  not  bear  on  the 
question  whether  the  decree  should  now 
be  made.  When  there  is  a  decision  in  the 
Scotch  Court,  as  there  shortly  will  be^  on 
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the  point  as  to  the  aoootint  between  the 
testator's  estate  and  his  partners,  of  course 
it  will  be  the  duty  of  the  Courts  in  Eng- 
land to  follow  that  dedsion.  So  if,  in 
working  out  the  decree  now  to  be  made,  a 
qneetion  should  arise 'turning  on  Scotch 
hkWf  about  which  there  is  any  substantial 
donbty  undoubtedly  the  Court,  if  there  was 
a  suit  there,  would  wait  until  that  suit  had 
decided  the  question ;  or  if  there  were  no 
gach  suit,  would  send  the  question  to  be 
decided  by  a  Scotch  Court.  But  that  is 
an  entirely  different  thing  from  saying 
that  this  Court  is  not  to  administer  the 
tmstfl  of  an  instrument  where  the  trustees 
of  that  instrument  are  here  subject  to  the 
jurisdiction. 

It  has  been  strongly  impressed  upon  us 
that  this  estate  would  be  more  conveniently 
administered  in  Scotland.  Now  if  there 
were  an  administration  suit  already  pend- 
ing in  Scotland  in  which  the  estate  could 
be  administered,  and  all  the  questions  that 
oan  arise  in  the  course  of  the  administra- 
tion could  be  decided,  though  I  doubt 
whether  there  could  be  a  plea  of  a  pending 
stdt^  I  do  not  doubt  that  it  would  be  the 
duty  of  the  Court  to  stop  a  suit  from  going 
-on  here  yezatiously  and  unnecessarily, 
when  all  questions  would  be'dedded  in  the 
Scotch  suit  by  a  competent  tribunal.  In 
the  present  case  there  is  no  suit  in  Scot- 
land which  can  be  called  an  administra- 
tion suit,  but  only  a  suit  which  will  decide 
one  of  the  questions  involved  in  this 
action. 

For  these  reasons  I  am  of  opinion  that 
this  appeal  must  be  allowed,  and  the  usual 
judgment  for  administration  pronounced. 

BoWEN,  L.  J. — I  am  of  the  same  opinion. 


SoUdtorB— Lattey  k,  Hart,  for  plaintiff ;  John- 
sons, Upton,  Bndd  k  Atkey,  for  defendants. 
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[IN  THE  COURT  OP  APPEAL.] 

Bankruptcy. 
Jesssl,  M.R. 
LiNDLEY,  L.J.  I     Ex  parte  ritso  ;  in  re 

BOWEN,  L.J.       I  RITSO. 

1883. 
Jan.  25. 

Bankruptcy — Rehearing — Limit  of  Time 
— Debtor's  Summona^Judgment  Debt — 
Statement  of  Consideration — Bankruptcy 
Act,  1869  (32  d:  33  Vict,  c,  71),  s,  71— 
Bankruptcy  Rules,  1870,  rule  1^3— Rules 
of  Court,  1875,  Order  LVIIL  rule  15. 

As  a  general  rule,  in  granting  a  rehear- 
ing of  a  matter  in  bankruptcy,  tlie  Court 
unll  be  guided  by  the  analogy  of  the  time 
limited  for  appealing  from  an  order,  but 
on  special  grounds  a  rehearing  tviU  be 
gra/nted  after  the  expiratio7i  of  sudi  time : 
— So  held  on  a/n  applicatio7i  to  rehear  a 
bankruptcy  petition  which  had  been  dis- 
missed. 

Where  a  debtor's  summo7is  is  founded  on 
a  judgment  debt  it  is  not  7iecessary  that  the 
consideration  for  the  judgment  should  be 
stated  in  the  summons,  and  if  it  is  wrongly 
stated  tJie  summoru  unll  not  necessarily  be 
invalidated  tlierehy. 

On  the  26th  of  July,  1882,  a  debtor's 
Bummons  for  the  sum  of  585^.  4*.  2d,  was 
issued  against  Eitso  by  Humphrey  as 
ti*uBtee  in  the  liquidation  of  Brown  &  Co. 
It  was  stated  in  the  summons  that  tlie 
amount  claimed  was  for  debt,  interest  and 
costs  on  a' judgment  dated  the  24th  of 
November,  1881,  the  considemtion  being 
for  money  lent  and  advanced  by  the  liqui- 
dating debtoi-8.  Ritso  having  failed  to 
comply  with  the  summons  on  the  4th  of 
September,  Humphrey  presented  a  bank- 
ruptcy i)etition  against  him.  The  petition 
stated  the  judgment  and  the  consideration 
for  it  in  the  same  way  as  they  were  stated 
in  the  summons;  but  it  was  afterwards 
amended  by  leave  of  the  Registrar  by 
stating  the  consideration  as  being  "  a  pro- 
missory note,  dated  the  9th  of  September, 
1880,  for  527/.,  given  by  the  said  Ritso  to 
Brown  &  Co."  The  petition  was  heard  by 
the  Registrar  on  the  26th  of  October,  and 
dismissed,  on  the  ground  that  the  act  of 
bankruptcy  was  not  proved,  the  oonsidera- 
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tioD  for  the  judgmont  being  incorrectly 
stated  in  the  summons. 

This  decision  was  not  appealed  against ; 
but  on  the  IGth  of  November  (the  last 
day  for  giving  notice  of  appeal)  Humphrey 
applied  ex  jxirte  for  a  i*t>hearing,  which 
was  granted  by  the  Registrar,  he  having 
come  to  the  conclusion  that  he  had  been 
wrong  in  dismissing  the  petition.  Tlie 
rehearing  took  place  on  the  9th  of  Decem- 
ber, when  an  abjudication  was  made 
against  Ritso,  who  now  appealed. 

Winalow,  Q.C.,  and  Doria,  for  the  appel- 
lant.— Unless  Hpccial  grounds  are  shewn, 
a  rehearing  ought  not  to  be  granted  after 
the  expiration  of  the  time  limited  for  ap- 
pealing— Ex  parte  Brown  (1).  A  re- 
hearing ought  not  to  be  grantecl  ex  jxirte. 

[Jessel,  M.R. — That  is  discretionary. 
He  referred  to  Parmiter  v.  Pamiiter  (2) 
and  MarkJiam  v.  Markhatn  (3).] 

The  considenition  for  the  judgment  was 
incori'cctly  stated  in  the  summons.  Ac- 
cording to  the  evidence  there  was  no  con- 
sideration for  the  judgment,  and  therefoi-e 
there  was  no  good  petitioning  creditor's 
debt. 

Herbert  BeeJy  for  the  i*espondent,  was 
not  called  upon. 

Jessel,  M.R.,  expressed  his  opinion  that 
the  judgment  could  not  be  impeached,  and 
that  therefore  there  was  a  good  petitioning 
ci'edi tor's  debt,  and  continued : — 

Another  ]>oint  has  1)een  taken  which  is 
wholly  insufficient.  It  is  said  that  the 
debtor's  summons  is  to  go  for  nothing, 
because  in  it  tlui  considomtion  for  the 
judgment  was  wrongly  stated.  It  was 
stated  to  be  money  lent  to  the  debtor, 
instead  of  what  it  was  in  fact,  a  pro- 
missoi-y  note  given  for  money  lent.  It  is 
the  merest  technicality  in  the  world.  The 
ultimate  consideitition  was  the  money  lent, 
though  no  doubt  the  legal  consideration 
was  the  promissory  note.  ]hit  what  is  the 
effbot  of  the  niisstat<^iiiPiit  1  There  is  m* 
law  i*cquiring  the  con.sidenition  for  a  judg- 
ment debt  to  be  stated  in  a  debtor's  sum- 

(1)  43  Law  J.  Rep.  Bankr.  105  ;  Law  Rep.  9 
Chanc  304. 

(2)  2  De  Gex.  P.  &  J.  526 ;  30  I^w  J.  Kep. 
Chanc.  508. 

(3)  Law  Rep.  IG  Cb.  1>.  1. 


mons.  The  judgment  debt  is  the  debt 
due,  although,  no  doubt,  in  bankraptcj 
the  judgment  can  be  disregarded  if  it  is 
shewn  Uiat  there  was  no  consideiratum  ibr 
it  But  this  does  not  make  the  mm- 
mons  wrong  because  the  oonsidentioQ  ii 
wrongly  stated  in  it. 

Another  objection  ariaeB  in  this  wf. 
The  i)etition  stated  the  conBideratioii  for 
the  debt  in  the  same  way  as  it  wis  rtitod 
in  the  summons.  The  petition  was  aftv^ 
wards  amended  by  leave  of  the  Conit^  and 
no  fresh  affidavit  was  made  to  veriff  the 
amendment.  Well,  there  is  no  nuB  re- 
quiring a  fresh  affidavit.  The  Judge  bai 
a  discretion,  and  of  oourse  he  would  not 
require  a  fresh  affidavit  if  only  an  uam^ 
terial  alteration  had  been  made  in  the 
petition.  But  this  objection  ought  to 
have  been  taken  in  the  Court  bebv.  It 
was  not  taken  there,  and  we  cannot  allov 
it  to  be  raised  now. 

I  come  now  to  the  only  importaat  ob. 
jection.     The  petition  was  originally  heezd 
by  the  Registrar  on  the  26th  of  October, 
and  he  dismissed  it.      He  made  a  mistab 
in  his  decision,  and  this  was  brought  to 
his  attention  on  the  16th  of  November, 
the  last  day  for  giving  n6tiee  of  appetl; 
and  he  then,  xm  an  ex  parte  appfioaiioiif 
gave  leave  to  have  the  petition  roheud, 
and  fixed  the  SOtk  of  November  for  th» 
reheaiing.     It  was,   in  fact,  reheard  on 
the  9th  of  December,  more  than  a  fortiii^ 
after  the  time  for  appealing  had  dapsed. 
The    ([uestion   is,  whether  the  reheuini 
was  too  late.     This  matter  was  considered 
by  theCoui-t  of  Api>eal  in  Ex  parU  Brow^ 
(1).     They  noticed  the  fact  that  no  limit 
of  time  w  fixed  by  the  Act  or  the  RuleBfer 
])resenting  a  petition  of  rehearing.    Bat 
they  said  that  the  Court  must  be  CB«f  J 
not  to  allow  a  man  to  escape  from  the  role 
which  limits  the  time  for  appealing  by 
^'anting  a  I'elieaiing  as  a  matter  of  ooon^ 
The  decision,  however,  laid  down  no  hiK* 
and  fast  rule,  though  the  Court  said  thafc^ 
as  a  general  rule,  they  would,  in  gwntiii^ 
a  n 'healing,  Ixj  guided  by  the  analogy  o» 
the  time  for  appealing.     In  that  ca«  th^y 
held  that  the  delay  had  been  too  long;  ^^ 
was  a  delay  of  several  months.    In  ^^ 
present  case  there  was  a  lapse  of  onlj  * 
few   days.     And   we  must  also  reooUfiC* 
that  under  the  Judicature  Act  the  Coac^ 
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GI8  power  to  extend  the  time 
:  under  special  circumstances ; 
re  adopt  the  analogy  of  an 
foil  extent,  still  the  time  may 
on  special  grounds.  Now 
ed  in  the  present  case?  The 
tne  to  the  conclusion  that  he 
>lundery  and  wished  to  set  it 
nay  trust  Judges  not  to  grant 
too  readily  on  such  a  ground 
i0Dy  another  rule  which  has 
m  is  this,  that  when  a  Judge 
noe  has  exercised  his  discre- 
et of  Appeal  will  not  interfere 
las  been  a  gross  miscarriage — 
ry  plain  miscarriage  would  be 
n.  In  my  opinion,  in  the 
not  only  has  there  not  been 
niage^  but  there  has  been  no 
at  all.  I  think  there  is  no 
aying  that  the  rehearing  was 
[uite  agree  with  Mr.  Winslow 
^e»  relating  to  adjudications 
ly  we  ought  to  be  very  careful 
ig  a  rehearing  after  a  petition 
missed,  because  persons  may ' 
» deal  with  the  debtor  on  the 
itition  having  been  dismissed, 
eal  *  having  been  presented 
ime  allowed  for  that  purpose. 
lat  olyjection  is  met  in  the 
by  the  memorandum  of  the 
of  a  day  for  the  rehearing 
ilaoed  on  the  file  of  the  pro- 
that  any  one  who  was  search- 
trith  the  view  of  discovering 
ni^t  safely  give  credit  to  the 
hare  seen  the  memorandum, 
bus  have  had  notice  of  the 
due  time.  No  third  party 
leen  injured  by  the  rehearing. 
rever,  wish  to  lay  it  down  as* 
9  Ihaty  if  the  application  for  a 
ielayed  for  a  few  da^is  beyond 
*  appealing,  it  ought  to  be 
1^  ci  course  the  delay  would 
ifeahee  to  be  taken  into  con- 
I  think  the  decision  of  the 
the  present  case  was  right. 

LJ. — ^I  am  of  the  same  opi- 
o  question  whether  the  notice 
ring  was  too  late  I  do  not 
anything.  As  to  the  judg- 
ne  tlmt  in  bankruptcy  a  judg- 


ment  is  not  conclusive ;  but  this  does  not 
mean  in  every  case  the  consideration  for 
the  judgment  must  be  stated.  It  only 
means  that  if  the  debtor  can  impeach  the 
judgment  he  will  be  allowed  to  do  so. 
But  prima  facie  the  judgment  stands. 
And  as  to  the  amendment  of  the  petition, 
it  does  not  appear  to  me  that  it  affected 
the  substance  of  the  case,  and  it  would  be 
absurd  to  say  on  that  ground  that  an  act 
of  bankruptcy  has  not  been  committed. 
I  think  the  adjudication  was  rightly  made 
at  last. 

BowEN,  L.  J. — ^I  am  of  the  same  opinion. 

Solicitors— S.    B.    Somerville,    for   appellant ; 
T.  Allingham,  for  respondent. 


[IN  THE  COURT  OF  APPEAL.] 

Jessel,  M.E. 
Baooallat,  L.J. 

LiNDLEY,  L.J.         >     ARUNDELL  V.   BELL. 

1883. 
Feb.  20. 

Partnership — SclicitorU  Business — Dis- 
solution— GoodwiU, 

In  1877  the  three  partners  in  a  firm 
of  solicitors  agreed  that  the  partnership 
should  he  dissolved,  that  two  of  them  should 
continue  to  carry  on  the  partnership  busi- 
ness, amd  should  employ  the  third  as  a 
clerk  at  a  salary ^  arid  that  all  the  books, 
papers  and  other  property  of  the  firm 
should  vest  in  and  be  the  property  of  the 
two  continuing  partners.  The  third  part- 
ner died  shortly  afterwards^  and  in  an 
action  by  his  administratrix  against  the 
two  continuing  partners,  an  order  w€U 
made  directing  the  partnership  accounts 
to  he  taken  as  from  January,  1874. 

In  taking  the  accounts,  the  plaintiff^ 
claimed  that  a  sum  should  be  allowed  in 
respect  of  the  interest  of  the  deoeased 
partner  in  the  "  goodwill**  of  the  partner- 
ship  business,  which  was  put  at  10,000/., 
being  five  years*  purchase  of  the  estimated 
annual  profits  of  the  business : — 

Ileld,  tJuit  under  the  circumstances  no 
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sum  could   be  allcwetl   in  respect   of  the 
fitU'fjed  "  goodwill "  of  the  business. 

Per  Jessel,  M.R. — As  a  geiieral  ride, 
and  in  the  absence  of  express  contract, 
titer e  is  not,  in  a  partnership  between 
solicitors,  any  ^Hirtfiershij)  asset  whicli  is 
capable  of  being  sold  or  valued  as  tlie 
*^  goodwill"  of  the  jHirtnership  business. 

On  the  30th  of  Noveiiil>er,  1877,  Messrs. 
Bell,  Steward,  &  Anindolly  who  had  for 
some  years  previously  thei*eto  carried  on 
and  were  then  carrying  on  business  in  co- 
I^artnership  as  solicitors,  entered  into  a 
deed  by  which  it  was  agi*eed  that  the 
(Nirtnership  should  be  dissolved ;  that  Boll 
and  Steward  should  continue  to  can*y  on 
the  partneitship  business  together,  employ- 
ing Arundell  as  their  clerk  at  a  salary 
of  100/.  a  month,  pltis  a  commission  on 
profits;  and  that  the  books,  papers  and 
other  property  of  the  firm  should  vest  in 
and  be  the  pi-operty  of  Bell  and  Stewjird. 
This  aniingement  was  canded  into  eifect ; 
but  in  April,  1878,  Arundell  died,  and 
shortly  afterwards  his  adniinistnitx-ix  com- 
menced this  at^tion  against  Bell  and 
Stewaixl,  claiming  to  have  the  paitnei-ship 
accounts  taken. 

In  January,  1871),  an  order  was  made 
directing  an  account  of  all  the  p(irtnei*ship 
dealings  and  transactions  as  fix^m  the  1st 
of  January,  1874,  and  in  due  course  the 
chief  clerk  made  his  certificate. 

The  plain tifif  then  took  out  a  summons, 
which  was  tuljouined  into  Court,  claiming 
(amongst  other  things)  to  vaiy  the  certi- 
ficate by  inserting  in  the  accounts  an 
allowance  in  her  favour  in  respect  of 
ArundeH's  inteiBst  in  the  goodwill  of  the 
business.  This  was  j)ut  at  10,000/.,  being 
fiv6  years'  purchase  of  an  estimated  annual 
profit  of  2,000/.  a  year. 

Kay,  J.,  having  disallowed  the  claim, 
the  plaintitf  appealed. 

SirJI.  Giffard,  Q,C.,  and  Chester,  for  tho 
Appellant. 

Graham  Hastings,  Q.C,  and  Gnslotc,  for 
the  respondents. 

Jessel,  M.R. — This  case  involves  some 
considerations  of  a  genei-al  character,  but 
it  also  involves  the  construction  of  a  par- 
ticular article  of  agreement.     As  regards 


the  first  point,  it  is  a  matter  of  genenl 
intei-est ;  as  regards  the  second  point,  it 
de()cnds  entirely  upon  the  oonstroctum  of 
tho  document  in  question. 

Tho  first  point  which  strikes  one  ii  this, 
whether  in  the  ordinary  case  of  a  puinflr- 
ship  between  solicitors  there  is  any  good- 
will to  sell.  Now  in  an  ordinazy  ghb^ 
especially  where,  as  in  this  case,  the  offios 
do  not  belong  to  the  firm,  it  is  difficult  to 
sec  what  thero  is  to  sell.  The  pivetaoe  of 
resorting  to  a  particular  ofELoe  is  of  foy 
little  use  as  regards  solicitors^  who  dmigo 
their  offices,  as  we  know,  without  detri- 
ment to  their  business.  No  one  imagiTWi 
that  whether  a  solicitor  is  canying  on 
business  at  No.  4  New  Square,  or  m  5 
New  Square,  or  No.  6  New  Sqoin^  tt 
makes  the  slightest  dififerenoe  to  nis  boi* 
ness ;  but  in  this  case,  as  I  said  befim^ 
the  ofiioes  do  not  belong  to  the  firm,  and 
therefore  the  liabit  of  resorting  to  a  pv- 
ticular  office  cannot  be  sold,  llien  yn 
cannot  sell  the  clients'  papers,  which  tie 
the  most  \'aluable  things  of  all.  A  Dtt 
often  does  get  the  papers  of  another 
solicitor  ;  but  it  is  illegal.  When  a  aolidtor 
is  in  i)os8ossion  of  papers  he  must  take  eve 
of  them  for  the  client  who  has  entnHted 
them  to  his  custody.  Therefore  they  eu- 
not  be  sold.  It  may  be  qaite  true  tlitt» 
if  a  solicitor  does  do  so,  and  hands  ow 
the  papers,  although  it  ia  illegil,  tb 
purchaser  may  get  something  by  it ;  M 
that,  of  course,  would  not  justify  the  ad 
Then  what  is  there  to  sell  1  You  mi^t 
sell  the  debts  or  the  bills  of  costs  due  froa 
the  clients ;  but  that  would  not  be  good* 
will.  Then  the  only  other  soggestum  iii 
tliat  you  ctin  sell  the  right  of  the  firm's 
name.  I  take  it  you  cannot.  Aooordiqg 
to  our  practice  it  is  wrong.  I  will  no* 
say  whether  it  is  absolutely  illegal  or  notf 
for  it  is  not  necessary  to  go  into  ths* 
question.  In  the  case  of  an  unqufllifiBC^ 
man,  of  course  it  is  absolutely  ille^ ; 
even  in  the  aise  of  a  qualified  solicitor,  i' 
is  not  allowed  to  him  to  practise  in  th^ 
name  of  another  qualified  solicitor — I 
not  say  it  is  })enal.  A  solicitor  must 
issue  a  writ  except  in  his  own  name.  HI-"* 
can,  and  may,  and  frequently  does,  aaeocitb^ 
with  his  own  name  the  name  of  a  det^^ 
jmrtncr  who-^^e  name  also  appears;  but  ^ 
solicitor  must  not,  according  to  our  mle^ 


MICHAELMAS  1882  to  MICHAELMAS   1883. 


.52.] 

rtmdett  v.  Bell^  ^PP' 

I  writs  in  the  name  of  another  8oli- 

• 

lerafore  it  appears  to  me  that  there  is 
ing  analogous  to  the  goodwill  in  an 
laiy  trade  which  you  can  sell  in  the 
of  a  partnership  of  living  solicitors. 
toondly,  even  if  jthere  were  anything 
Uy  it  appears  to  me  to  be  also  contraiy 
le  intention  of  the  parties  in  this  case. 
cm  can  seU  anything  at  all  you  will 
■omething  which  will  entitle  the  pur- 
9r  to  embarrass  or  prevent  the  re- 
dng  partners  from  carrying  on  their 
oesB  as  OBual.  Of  course. the  assump- 
rnnst  be  that  the  purchaser  must  get 
ithiDgy  but  that  is  not  the  intention 
le  partners  here.  When  persons  go 
partnership,  they  intend  that  when 
diawlve  each  shall  carry  on  business ; 
to  lay  that  they  are  to  be  embarrassed 
revented  in  the  absence  of  express 
nust  is,  in  my  opinion,  to  introduce  a 
term  into  the  partnership  articles  of 
itoiB.  I  am  not  going  to  lay  down 
iier  or  not  by  special  agreement  \7dtT 
lu  can  seU  something  analogous  to 
irill — that  of  course  is  matter  of  special 
raet;  bnt  it  does  appear  to  me  tliat,  as 
tenl  rule,  there  is  nothing  in  the  nature 
partnership  asset  to  be  sold  which  con 
f  be  termed  goodwill  in  an  ordinary 
between  solicitors.  Now  I 
that  that  is  not  so,  and  then 

II  examine  these  articles  of  agreement. 
ipean  to  me  that  it  is  clearly  contrary 
la  meaning  of  these  articles  to  say  tliat 
sthing  called  ''  goodwill "  is  to  be  put 
or  sale  and  sold  as  an  asset  of  the  part- 
hip.    The  effect  of  such  a  sale  would 

0  interfere  in  some  way  or  another 
Menrs.  Bell  k  Steward  carrying  on 
buineBS.     Now  assume  for  this  pur- 

that  there  was  something  to  sell,  and 
fine  something  which  the  purchaser 

1  get  which  would  diminish  to  the 
^  of  the  value  of  the  purchase-money 
i^t  of  Messrs.  Bell  Isl  Steward  to 

<m  the  business.  I  am  looking  at  the 
B«  of  partnership  as  a  whole — I  do 
^Ivnpon  any  particular  words  in  them, 
look  at  the  nature  of  the  agreement. 
'^he  nature  of  the  agreement  was  this, 
TMcMiu.  Bell  k  Steward  were  to  can*y 
k«ir  business,  and  that  Mr.  Arundell, 
l^d  been  their  partner,  was  to  become 
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their  clerk  for  six  months  at  a  salary 
of  100^.  a  month.  That  shews  that  the 
old  business  was  to  be  continued.  Messrs. 
Bell  k  Steward  would  get  the  benefit  of 
carrying  it  on  as  solicitors,  and  Mi*. 
Arundell  would  get  the  benefit  of  being  a 
managing  clerk  at  100/.  a  month. 

Now  it  appears  to  me,  quite  indepen- 
dently of  the  mere  wording  of  the  agree- 
ment, that  these  arrangements  are  wholly 
inconsistent,  as  I  look  at  the  agreement, 
with  the  notion  that  anything  was  to  be 
sold  in  the  nature  of  goodwill  which  would 
interfere  with  the  business  being  carried 
on ;  and,  that  being  so,  it  appears  to  me 
that  the  agreement  itself  negatives  the 
idea  of  anything  being  sold  away  to  a 
stranger ;  and,  being  silent  as  to  anything 
being  paid  by  Messrs.  Bell  k  Steward,  it 
also  n^atives  the  idea  that  they  are  to 
pay  anything  in  the  shape  of  goodwill. 
Therefore  on  the  wording,  or  rather  on  the 
construction  of  this  agreement  as  a  whole, 
it  is  plain  to  my  mind  that  the  goodwill, 
or  the  so-called  goodwill,  was  not  to  be 
sold,  and  that  Messrs.  Bell  k  Steward 
were  to  carry  on  the  business.  I  do  not 
take  quite  the  some  view  as  the  leai*ned 
Judge  took  in  the  Court  below,  because, 
although  I  do  not  say  that  Mr.  Arundell 
could  not  be  restrained  from  carrying  on 
business,  it  appears  to  me  plain  that  it  was 
the  intention  of  the  parties  that  he  should 
not,  because  he  is  to  devote  his  whole  time 
to  the  management  of  the  business  of 
Messrs.  Bell  k  Steward.  For  these  reasons 
I  think  the  appeal  of  the  plaintiff  must 
be  dismissed. 

Baggallay,  L.J. — I  agree  in  thinking 
that  this  appeal  must  be  dismissed.  Now, 
I  am  not  prepared  at  the  present  moment 
to  say  that  in  no  case  of  a  dissolution  of 
partnership  may  there  not  be  a  something 
analogous  to  goodwill,  or  that  which  might 
be  made  the  subject  of  contract  between 
the  parties  and  treated  as  having  a  certain 
value  which  might  be  aipable  of  being 
ascci-taincil,  but  as  far  as  regards  the 
general  proposition  that  under  all  circum- 
stances the  goodwill  of  a  business  of  a 
partnership  between  solicitors  con  be  put 
up  to  auction  and  sold  to  the  highest 
bidder,  I  am  at  the  present  moment  not 
disposed  to    assent  to  that    proposition, 
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although  I  do  not  think  it  necessary  in 
the  view  I  take  of  this  case  to  express  any 
definite  opinion  upon  it.     It  appears  to  me 
it  would  be  very  difficult  to  imagine  how 
to  describe  the  particular  interest  which 
you  call  "  the  goodwill "  in  the  particulars 
of  sale;  and  even  assuming  you   did  so 
desciibe  it,  and  some  man  came  forward 
and  became  the  purchaser  of  the  goodwill, 
what  would   he  get)     I  cannot  at  all 
follow  it,  and  it  is  not  necessary  to  express 
a  decided  opinion  upon  that  point.     But 
whatever  interest  thera  might  have  been 
which  under  any  circumstances  could  be 
treated  as  in  the  nature  of  goodwill  and 
as  an  asset  of  the  partnership,  I  am  of 
opinion  the  terms  of  the  particular  deed 
of  November,  1877,  exclude  it  in  the  pre- 
sent case.     It  is  impossible,  I  think,  to 
look  at  it  without  coming  to  that  conclu- 
sion.    The  very  first  clause  of  it  provides 
that  when  the  partnership  is  to  be  dissolved 
that  all  the  profits  of  the  business,  what- 
ever it  might  be,  are  to  be  enjoyed  by  the 
two  partners  other  than  Mr.  Arundell, 
and  arrangements  are  made  by  which  Mr. 
Arundell  is  to  be  taken  into  the  service  of 
the   new  firm,  as  you  may  call  it,  at  a 
particular  salary.      It  is  clear  upon  the 
face  of  this  insbrument  that  there  was  to 
be  no  such  interest  that  could   be  con- 
sidered in  the  nature  of  or  analogous  to 
the  goodwill    which   would    entitle  Mr. 
Arundell  to  the  profit-s. 

LiNDLEY,  L.J. — I  also  am  of  opinion 
that,  upon  the  construction  of  the  articles 
of  dissolution  which  are  before  us,  this 
appeal  ought  to  be  dismissed.  It  is  not 
necessary  for  the  decision  of  this  case  to 
enter  into  the  wider  question  whether  it 
is  possible  that  the  goodwill  of  a  solicitor's 
business  may  be  a  saleable  asset  under 
some  deeds  or  not.  I  say  nothing  about 
that — I  would  rather  not  lay  down  a  gene- 
ral law  on  the  subject.  When  you  come 
to  look  at  the  agreement  between  these 
parties,  I  do  not  think  there  is  any  diffi- 
culty at  all.  The  first  clause  is  that  the 
partnership  shall  be  dissolved  as  from  the 
30th  of  November,  1877,  and  that  Mr. 
Arundell  shall  have  no  interest  in  the 
profits  of  the  business  which  shall  be 
earned  after  that  date.  That  excludes 
him  from  the  profits  of  a  business  which 


was  to  be  continued  by  somebody  «be. 
Then  it  says,  ''  and  the  signature  of  the 
{)artnership  hereby  dissolved  shall  hesee- 
forth  be  vested  solely  for  all  formal  pu^ 
poses  and  for  winding  up  the  said  partno- 
ship  in  the  said  Alfred  Bell  and  Frederid 
William  Steward  alone."     That  probiUj 
would  prevent  them  using  the  partneriiip 
name  except  for  formal  puxpoaeB  and  for 
winding  up.     To  that  extent  there  ii  a 
limitation  of  the  goodwill  in  their  faandii 
Then,  to  pass  on  to  the  2nd  claofle,  Mr. 
Anmdell  stipulates  that  he  will  act  as  a 
clerk  to  manage  such  business  as  Mr.  Sdl 
shall  require  for  six  months,  at  a  aalaiy  of 
100^.  per  month.     Then,  again,  there  ii 
another    clause,    which     says   that  Mr. 
Arundell  shall  give  his  whole  time  during 
the  next  six  months  to  the  management  of 
the  business  of  Messrs.   Bell  h  Stewari 
That  of  course  excludes  him  from  aettmg 
up  a  rival  business  in  opposition  to  Ae 
one  from  which  be  has  retired,  during 
those  six  months  at  all  events.     Tbit 
practically  gives  the  partners  the  beneft 
or  almost  all  the  benefit  that  they  wooUi 
get  if  they  had  the  goodwill  in  so  many 
woitis.  Then  to  pass  on  to  the  5th  olaiue^tt 
is  this  : — "  The  books,  papers  and  otlier  pro- 
perty belonging  to  the  partnership  hereby 
dissolved,  and  to  the  partnership  heretofon 
carried  on  between  l3ie  said  parties  hento 
and  the  late  Mr.  Samuel  Steward  (otker 
than  and  except  accrued  profits,  book  debts 
and  realised  money  assets  in  which  tbe 
said  Cecil  Arundell,  subject  to  all  liabiKtia 
affecting  the  same,  shall  retain  hispreaeai 
position),  shall  as  regards  the  saidCSecil 
Arundell  henceforth  vest  in  and  be  the 
property  of   the    said  Alfred    Bell  and 
Frederick  William   Steward,  to  and  for 
their  own  absolute  use  and  benefit,  who 
will  give  all  proper  fiudlities  to  the  nid 
Cecil  Arundell  at  all  times  hereafter  to 
inspect  the  same  " — and  so  forth. 

Now  if  the  question  were,  whether  tho 
continuing  partners  could  obtain  an  in- 
junction to  restrain  Mr.  Arundell  from 
practising  as  a  solicitor  in  oompetitioa 
with  the  firm  after  a  period  of  six  monthi) 
there  would,  I  think,  be  some  difficalty-^ 
that  is  to  say,  there  is  considerable  doabt 
in  my  mind  whether  under  the  wori 
''  property  "  the  goodwill  to  the  full  extent 
which   I  have    mentioned    would  paM. 
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it  would  not ;  but  on  the  other 
it  did  pass,  it  would  pass  expressly 
leie  words.  The  "  books,  papers 
Ir  property  belonging  to  the  part- 
•  whatever  that  may  mean,  clearly 
Hiem ;  and  what  we  have  to  look 
J8y  to  see  whether  the  agreement 
i  the  parties  negatives  a  sale  of  a 
1  aa  a  distinct  asset,  supposing  it  is 
.  Now  though  that  is  not  actually 
id  in  the  further  words,  yet  to  sell 
dwffl,  supposing  it  wa£  a  saleable 
oald  be  to  entirely  upset  the  whole 
nangements  between  the  parties. 
id  be  contrary  to  it.  What  they 
,  what  they  expressed  appears  to 
have  been  this,  that,  subject  to  a 
I  doubt  as  to  the  right  of  Mr. 
Q  to  carry  on  business  in  his  own 
ad  to  solicit  the  old  clients  of  the 
ber  the  expiration  of  six  months, 
BUemen  were  to  have  all  the  rest 
poodwilL  The  agreement  certainly 
am  the  goodwill,  subject,  possibly, 
.Hmitation.  It  seems  to  me  we 
be  settixig  up,  not  the  agreement 
I  the  parties,  but  another  agree- 
f  we  were  to  interpolate  into  this 
nmiioii  for  varying  that  benefit 
onqiiestionably  they  were  to  have, 
r  was  the  arrangement  between  the 

It  seems  to  me  that  the  view 
bf  the  learned  Judge  wm  right, 
AQ»  appeal  should  be  diamiaaed 


l^lfiHer  k,  Miller,  for  appellant ;  Bell 
k  Stewaid,  for  respondents. 
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limg  SoeUiy — Mortgage  hy  Member 
m  for  an  AocaurU — Reference  to 
Utm    2^  Building  Societies  Act, 


t  ^a  building  society  established 
Ik  imUding  SocieUes  Act,  1874, 
i  Hal  dispiues  beiween  the  society 


and  any  of  its  m^rnbers  should  be  referred 
to  the  Registrar  of  Building  Societies,  A 
member  who  had  borrowed  money  from  the 
society  on  mortgage  brought  a/n  action 
against  the  society  for  an  O/CcourU  of  the 
proceeds  of  sale  of  the  mortgaged  property 
(which  had  been  sold  by  them  under  their 
power  of  sale),  alleging  that  the  property 
had  been  sold  at  an  undervcUue,  and  daim- 
ing  that  the  defendants  should  be  charged 
with  the  difference  between  the  true  value 
and  the  sale  price.  On  an  application  by 
the  defendants  for  a  stay  of  proceedings, 
and  that  all  matters  in  the  action  might  be 
referred  to  the  Registrar : — Held  {affirming 
the  decision  q/*  Pearson,  J.),  that  the  dis- 
pute being  merely  as  to  a  money  demand 
was  one  which  must  be  settled  by  arbitra- 
tion, 

Wright  V,  The  Monarch  Investment 
Building  Society  (46  Law  J.  Rep.  Chanc. 
649 ;  Law  Rep.  5  Ch.  D.  726)  followed, 

Mulkem  v.  Lord  (48  Law  J.  Rep.  Chanc. 
745 ;  Law  Rep.  4  App.  Cas.  182)  explained. 

This  was  an  appeal  from  a  decision  of 
Pearson,  J.,  fully  reported  ante,  p.  225. 

Dunham,  for  the  appellant,  the  plaintiff 
in  the  actibn,  urged  the  same  arguments 
as  in  the  Court  below. 

W,  King,  for  the  society,  was  not  called 
upon. 

Jessel,  M.R. — I  think  the  decision  of 
Mr.  Justice  Pearson  was  quite  correct.  I 
have  said  very  often  in  this  Court  that  the 
duty  of  the  Court  is  to  find  out  what  an 
Act  of  Parliament  means,  and  not  to  em- 
barrass itself  with  previous  decisions  on 
former  Acts  when  the  new  Act  is  clear 
in  its  terms.  This  is  an  Act  referring  to 
building  societies  only,  and.  very  difiRsrent 
considerations  are  applicable  to  it  from 
those  which  were  applicable  to  the  Act  of 
1836  (6  &  7  Will.  4.  c.  32),  which  only  ex- 
tended to  building  societies  the  then  exist- 
ing Friendly  Societies  Acts.  The  34ih  sec- 
tion of  the  Act  of  1874  provides  that 
arbitrators  are  to  be  named  in  a  particular 
way,  and  adds,  **  Whero  the  parties  to  any 
dispute  arising  in  a  society  under  this  Act 
agree  to  refer  the  dispute  to  the  Registrar^ 
or  where  the  rules  of  the  society  diroct  dis- 
putes to  be  referred  to  the  Registrar,  the 
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award  of  the  Registrar  shall  have  the  same 
effect  as  that  of  arbitrators."  That  is  plain 
enough.  Then  do  the  niles  of  this  society 
direct  disputes  to  be  refen*ed  to  the  Ke- 
gistrar  )  That  is  answered  by  the  78th  of 
the  society's  rules.  The  rule  says,  "  Every 
matter  in  dispute  between  the  society  and 
any  member."  Is  that  not  to  include  a 
claim  of  account  against  the  society  by  a 
member  who  has  mortgaged  property  to 
the  society)  I  cannot  imagine  anything 
plainer.  K  the  words  were  "  between  the 
society  and  any  meml)cr  as  member/'  it 
would  not  be  any  clearer.  This  mortgage 
is  a  transaction  by  the  plaintiff  as  a  mem- 
ber of  the  society.  It  is  indeed  simply  a 
security  for  his  subscriptions  and  fines, 
and  winds  up  by  providing  that  the  rules 
of  the  society,  so  far  as  Uiey  are  capable  of 
applying,  shall  apply  to  this  transaction. 
It  appears  to  me  that  if  you  adopt,  not  the 
actual  decision  of  the  Exchequer  Chamber, 
but  the  reasoning  upon  which  the  decision 
was  based — namely,  that  the  transaction 
must  bo  one  entered  into  as  member — that 
is  sufficient,  for  this  was  plainly  a  transac- 
tion between  the  society  and  its  member  as 
such.  But  are  we  at  liberty  to  insert  the 
words  "as  member"?  1  think  not.  I 
cannot  see  any  reason,  when  the  words  are 
as  plain  as  they  are  in  this  statute,  to  in- 
sert anything. 

This  is  a  dispute  between  a  member  and 
the  society,  and  there  is  an  express  bai-gain 
between  the  parties  that  it  shall  be  refeired 
to  the  Registrar.  And  what  hardship  is 
there  to  complain  of?  Eveiy  one  of  the 
defects  in  the  old  law  pointed  out  by  the 
House  of  Lords  in  Mulkeni  v.  Lord  (1 )  has 
been  cui-ed  by  the  Act  of  1874.  Under 
the  old  Act  the  arbitration  was  referred  to 
a  Justice  of  the  peace,  and  there  was  no 
means  of  enforcing  his  decision.  The  new 
Act  is  a  vei-y  compi-ehensive  one,  and  so 
far  from  there  being  anything  to  dcpi-ecate 
in  a  reference  to  an  arbitrator  properly 
constituted,  I  think  it  is  a  very  wholesome 
provision.  As  to  Morrison  v.  Glover  (2), 
it  is  not  binding  upon  this  Court.  Even  if 
it  were  a  decision  of  a  Couiii  of  co-ordinate 
jurisdiction,  it  would  not  be  binding  upon 

(1)  48  Law  J.  Rep.  Chanc.  745;    I-aw  Rep. 
4  App.  Cas.  182. 

(2)  4  Exch.  Rep.  4.10 ;  10  Law  J.  Rep.  Kxcli. 
90. 


a  question  of  constructioQy  the  wordi  to  hb 
construed  not  being  identically  the  wme. 
As  to  Mulkem  v.  Lord  (1),  we  an 
bound  by  that  as  a  dedmon  of  &e  Houn 
of  Lords ;  but  that  is. a  decision  under  the 
old  Act,  and,  as  I  read  it,  it  only  amounti 
to  a  decision  that  the  old  Act  was  not  in- 
tended to  apply  to  such  a  caae — thit  ii, 
that  it  was  impossible  that  a  caae  involving 
important  le^  questions  shoold  be  re- 
ferred to  a  Justice  of  the  peace.   The  thna 
Lords  who  gave  judgment  aU  pat  it  npoD 
that  ground ;  so  that  that  case  is  not  only 
distinguishable  from  this,  but  the  reaaoDing 
of  it  is  an  authority  for  deciding  this  cut 
as  we  are  now  doing.     In  that  case  tiie 
CV)urt  of  Appeal  was  affirmed,  but  not  upon 
the  same  ground,  and   that  shews  uiat 
their  Lordships  did  not  agree  with  tbt 
ground  upon  which  the  decision  in  the 
Court  below  was  based.    To  affirm  a  judg- 
ment in  that  way  detracts  greatly  from  ita 
value,  and  makes  it  no  longer  a  binding 
authority.     In  my  opinion  it  leads  to  mis- 
chief, when  an  Act  of  Parliament  is  plain 
in  its  terms,  and  differently  worded  from 
an  older  Act  upon  the  same  subject,  to 
refer  to  decisions  upon  the  older  Act   I 
prefer  to  read  the  new  Act  and  find  oat 
what  it  means,  and  if  I  find  it  plain  in  iti 
terms,  as  I  do  here,  to  act  upon  ii    Hw 
decision  is  perfectly  right,  and  most  be 
affirmed. 

LiNDLEY,    L.J. — I    am    of   tfato  same 
opinion.     The  case  is  one  of  caoaika^ 
practical  importance.  The  action  is  broo^ 
by  the  plaintiff  as  a  mortgagor.    He  It 
came  a  mortgagor  by  becoming  a  membff 
of  a  building  society ;  and  the  dispate  ii 
clearly  one,  to  my  mind,  between  the  ao- 
cicty  and  the  plaintiff,  as  a  member  of  the 
society.    The  society  was  formed  under  tbe 
Building  Societies  Act  of  1874,  and  we 
have  to  decide  the  question  upon  the  eoD' 
struction  of  that  Act.     Under  that  A^ 
the  whole  machinery  for  arbitration  h»^ 
lx)cn  altered,  and  provision  made  fior  an^ 
questions  as  are  raised  in  this  qneBtio^ 
being  properly  arbitrated.     Under  the  d^ 
Acts  the  arbitrator  was  to  be  a  Joatiee  (^ 
the  peace.     And  the  decisions  upon  tfan^ 
Acts  which  have  been  referred  to  by  Mf- 
Dunham  all  proceeded  upon  the  ffvad 
that  it  was  ridiculous  to  refer  sad^oei' 
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Jostioe  of  the  peace.  We  have 
do  to  those  old  Acts,  except  as 
P  history.  We  have  simply  to 
he  Act  of  1874,  which  provides 
)  that  the  rules  of  each  society 
>rth  whether  disputes  between 
and  jany  of  its  members  shall  be 
referenoe  to  the  Court,  to  the 
or  to  arbitration;  and  in  the 
bitration  an  adequate  tribunal 
ted — a  cheap  and  expeditious 
\  provided.  If  we  held  other- 
hould  be  going  backwards  to 
) '  state  of  afiairs,  and  should 
ang  the  objects  of  the  Legisla- 

jMOJ  accordingly  dismissed,  with 
costs. 


Broad  k  Broad,  for  appellant ;  J.  D. 
Peaid,  for  the  Society. 


PHB  COURT  OF  APPEAL.] 

LJ. 


WATSON  V,  HOLLIDAY. 


5. 


pecy— 32  <fr  33  Vict.  c.  71.  ss,  12, 
9 — Infringement  of  PaieiU — 
/  Profits  —  Account  directed 
futees  of  Bankrupt — Proof  for 
* 'Profits — LiahUity  of  Trustees 

U  of  a  pcUentee  to  am,  amount  of 
ids  by  an  infringer  is  not  a 
n  the  nature  of  unliquicUited 
mthin  section  31  of  tlie  Ba/iik- 
y  1869y.  091(2  the  amount  of  such 
rrowMe  in  the  bankruptcy  of  the 

\  dsfenda/nt  becoming  bankrupt, 
r  wsrs  added  as  defendants,  and 
made  thai  the  action  jyroceed 
t  trustees.  The  trustees  did  not 
iMtkarge  the  order,  and  on  the 
Tpeared  and  cross-examined  the 
unineMses : — 
firming  Kat,  J.),  that  they  were 


liable  to  the  costs  of  the  action,  btU  the 
account  of  profits  vjas  limited  to  an 
account  of  the  profits  received  by  the  bank- 
rupt. 

Semble,  the  order  making .  tlie  trustees 
parties  woe  improper,  and  should  have 
been  discharged,  if  an  application  hctd  been 
made  for  that  purpose  at  the  proper  time. 

This  was  an  appeal  from  a  decision  of 
Kay,  J.,  directing  an  account  of  profits 
made  by  infringement  of  the  plaintifiTs 
patent  against  not  only  Holliday,  the 
original  defendant,  but  also  against  the 
trustees  in  his  liquidation,  and  directing 
the  trustees  to  pay  the  costs  of  the  action. 
The  case  is  reported  51  Law  J.  Bep. 
Chanc.  906,  except  upon  the  point  as  to 
the  liability  of  tiie  trustees  to  pay  the 
costs. 

The  trustees  appealed. 

N,  Higgins,  Q.C.,  and  If.  Percival,  for 
the  trustees,  argued  that  the  order  was 
wrong  in  directing  the  account  of  profits 
against  them  as  well  as  the  liquidating 
debtor ;  the  pleading  laid  no  ground  for 
account  against  the  trustees.  The  case 
fell  within  Barter  v.  Dubeux  (1)  :  the  trus- 
tees should  not  have  been  made  parties  to 
the  action,  but  the  claim  (if  provable  in 
bankruptcy)  should  have  been  proved  in 
the  Bankruptcy  Court.  Under  the  Act 
of  1869,  the  Court  which  should  try  this 
question  is  the  Bankruptcy  Court — sec- 
tions 12  and  13.  The  only  case  in  which 
trustees  are  properly  made  parties  for  the 
purposes  of  account  is  when  other  persons 
besides  the  bankrupt  are  parties  to  the 
action. 

[Jessel,  M.B. — You  submitted  to  have 
the  action  tried  in  the  Court  below,  and 
there  is  a  subsisting  order  of  the  High 
Court,  not  appealable,  that  the  action  shall 
proceed  against  you.  It  is  no  answer 
now  to  say  that  the  order  was  wrong, 
which  I  think  it  was.] 

[Jiigby,  Q.C,  stated  that  the  account  of 
profits  had,  in  fact,  only  been  taken 
against  Holliday,  and  that  the  trustees' 
names  had  been  inserted  by  mistake  when 
the  order  had  been  drawn  up.] 

Then  the  order  against  the  trustees  per- 

(1)  60  Law  J.  Rep.  Q.B.  527;  Law  Eep.  7 
Q.B.  D.  413. 


\ 


544 


CHANCEKY  DIYISIOlf. 


K.I 


Watton  V.  iroUiday,  App. 

sonallj  to  pay  the  costs  was  wrong,  not 
justified  by  the  pleadings  nor  practice.  If 
they  were  there  simply  for  the  purpose  of 
ascertaining  the  amount  of  proof,  the 
object  of  the  pleading  would  be  deceptive. 
Righijy  Q.C.J  and  A,  T,  Watsouy  for  the 
plaintiff,  were  not  called  upon. 

Jessel,  M.R. — The  sole  question  of  the 
present  appeal  is  now  reduced  to  this — 
namely,  as  to  the  liability  of  the  trustees 
to  pay  the  costs  of  the  action.  They  did 
indeed  contend  in  the  Court  below  that 
an  account  of  profits  was  a  demand  in  the 
natui'e  of  unliquidated  damages  within 
section  31  of  the  Bankruptcy  Act  of  1869, 
and  therefore  was  not  provable  in  the 
bankruptcy  of  Kolliday.  The  answer  to 
that  objection  is,  that  it  is  not  a  demand 
for  damages,  and  is  provable ;  the  point  is 
simply  unarguable. 

It  was  said  that  this  action  ought  not 
to  have  been  allowed  to  go  on  against  the 
trustees  of  Holliday.  I  cannot  say  that  it 
ought.  I  think  they  might  have  stopped 
the  action  if  they  had  taken  steps  at  the 
proper  time.  But  they  were  served  more 
than  a  year  ago  with  a  revivor  order, 
which  was  served  personally  on  them. 
They  did  not  move  to  discharge  that  order, 
but  went  on  to  trial,  and  cross-examined 
one  of  the  plaintiff's  witnesses.  They- 
might  have  applied  to  the  Court  of  Bank- 
ruptcy for  an  injunction,  and  that  Court 
would  have  decided  the  question,  which 
would  be  the  most  convenient  mode  of 
proceeding  ;  but  they  have  taken  no  steps 
to  contest  the  validity  of  the  order. 
Having  appeared  at  the  trial,  and  not 
having  satisfied  the  Court  below,  they 
come  here ;  but  I  think  it  is  now  too  late 
to  make  any  objection. 

The  only  other  point  is  this.  These 
trustees  have  been  ordered  to  pay  tlio 
costs  of  the  action.  It  is  plain  that  the 
Court  had  a  discretion.  If  trustees  choose 
to  contest  the  action  ah  initio,  they  may 
be  made  liable  to  the  costs  db  initio.  It 
is  in  the  disci'etion  of  the  Court.  I  must 
say  that  we  ai-e  justified  here  in  saying 
that  there  is  no  reason  whatever  for 
thinking  that  Air.  Justice  Kay  exercised 
his  discretion  othoi'wise  than  pi*operly. 

As  to  the  form  of  the  order,  that  is 
pui'ely  fornuil,  and  we  have  rectified  it  by 


limiting  the  account   to  the  profitB  r 
ceived  by  Holliday. 

LiNDLET,  L.J.  concorred. 


Solicitors— Carr,  Son  k.  Thonitoii«  for  •|ipei' 
lanUs;  Sham,  Ciossman  k.  Go.,  agoili  fa 
Kidson  k.  Co.,  Sunderland,  for  plaintiff. 


[IN  THE  COUBT  OF  APPEAL.] 
Cotton,  L.J.  "j 
LiNDLEY,  L.  J.  I      •       In  re  paths. 

1883.  r  BANDLK  V.  PATHE. 

March  20.    J 

Practice  —  Married      Womom  —  J«* 
Friend — Coats — Stay  of  Proceedingi, 


A7h  auction  was  eommenced  dy  a 
woman  skiing  by  her  next  Jrvsnd^  md  « 
order  that  the  next  friend  shaM  gk 
security  for  the  costs  of  ike  acHon  m 
having  been  campUed  with,  toas  distmam 
with  costs.  The  married  woman  tkm  om 
inenced  a  second  action  by  another  Mi 
friend  against  the  same  dtfendamUfor  ti 
same  object : — Held,  that  ail  proessikii 
in  tJie  second  action  must  be  stayed  wat 
the  defendant's  taxed  costs  of  ths  fir^ 
auction  fiad  been  paid. 

Semble,  Hind  v.  Whitmoie  (2  Kay  ft « 
458)  is  no  longer  law. 

This  was  an  appeal  from  a.deciskmi 
Bacon,  V.C. 

In  1881,  Mrs.  Randle,  a  married  woom 
commenced  an  action  before  HallyV.C 
by  J.  Eogers,  as  her  next  friend,  aguni 
tlie  executors  of  her  father,  W.  FtLjas,  h 
the  administration  of  hia  estate.  8b 
also  claimed  the  right  to  enfbcoe  he 
equity  to  a  settlement,  and  joined  he 
husband  as  a  defendant.  SubeeqaflQtly  fr 
order  was  made  requiring  J.  Began  t 
give  security  for  the  coets  of  the  adaoD,  9 
the  ground  that  he  was  a  person  wittioQ 
any  means,  and  the  order  not  haviq 
Ijeen  complied  with,  the  action  was  dtf 
missed  with  costs. 

In  October,  1882,  Mrs.  Bandb  000 
menced  the  present  action  befors  Bi0OD 
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C.  H.  Stoke,  as  her  next  Mend, 

he  same  defendants,  and  claimed 

tally  the  same  relief  as  in    the 

ton. 

azed  costs  of  the  defendants  in 

action  amounted  to  80/.,  and  had 

ptdd. 

Ififendant  executors  took    out   a 

i  asking  that    all    further    pro- 

in  this  second  action  might  be 

itil  their  taxed  costs  of  the  first 

dbeen  paid. 

.  Y.C.,  dismissed  the  summons, 

lefendants  appealed. 

/,  for  the  appellants. 

Turner f  for  Mrs.  Handle. 

w.  WhUmare  (1)  and  Mariano  v. 

)  were  referred  to. 

f,  L.J.,  said: — I  think  the  ap- 
une  entitled  to  the  order  for  which 
:.  Unfortunately  we  have  not 
B  the  reasons  upon  which  the 
nceUcnr  refused  this  application, 
I  said  that  he  did  not  think  the 

role  of  the  Court  applied  to 
I  iA  a  next  friend.      There    is, 

DO  dedfdon  against  the  rule 
»  unless  it  be  Hvnd  v.  Whitmwe 
0  doubt  different  considerations 
|»ly  in  the  case  of  the  next  friend 
tfiuit,  but  a  married  woman  has 
^fx  of  selecting  her  own  next 
ud  IB  bound  to  select  one  who  is 
lie  to  pay  costs,  if  necessary.  I 
eaaon  why  the  same  rule  should 
J  as  where  a  plaintiff  sues  without 
riend.  In  such  a  case  it  is  the 
to  stay  the  second  action  until 
ndants'  costs  of  the  first  action 
m  paid.  It  would  be  very  hard, 
^  to  require  the  new  next  friend 
7  to  pay  these  costs ;  but  that  is 
t  IB  asked.  All  that  the  appel- 
k  is  that  further  proceedings  in 
on  should  be  stayed  until  their 
he  first  action  have  been  paid  by 
^  or  other.  In  Hivd  v.  WhUmwt 
toart  did  not  see  fit  to  extend  the 
^  now  propose  to  do.     That  may 

jqrik  J.  468;  26  Law  J.  Bep.  Chanc. 

E«w  J.  Bep.  Chanc.  610;  Law  Bep.  14 
9. 
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have  been  perfectly  reasonable  at  the  date 
of  that  decision,  but  a  married  woman 
now  stands  in  a  very  different  position 
from  that  in  which  she  then  stood.  She 
can  now,  by  leave  of  the  Court,  sue  with- 
out a  next  friend  and  with  or  without 
giving  security  for  costs ;  so  that  I  think 
we  ought  now  to  lay  it  down  that  the 
ordinary  rule  applies  to  such  a  case  as 
this.  It  is  said  that  there  is  nothing  to 
shew  that  the  next  friend  in  the  first 
action  could  not  pay  these  costs  if  pro- 
ceedings were  taken  against  him  to  com- 
pel payment ;  but  I  think  it  clear  that  he 
could  not,  because  Vice-Chancellor  Hall 
was  of  opinion  that  he  could  not,  and  on 
that  ground  ordered  him  to  give  security, 
and  afterwards  dismissed  the  action  be- 
cause he  failed  to  give  security. 

The  order  will  be,  stay  all  proceedings 
in  this  action  until  the  defendants'  taxed 
costs  of  the  first  have  been  paid.  The 
costs  of  this  application  here  and  below  to 
be  costs  in  this  action. 

LiNDLEY,  L.  J.,  said : — I  am  of  the  same 
opinion.  The  point  raised  by  this  appeal 
appears  to  be  unsettled  or,  at  any  rate, 
new.  If  a  married  woman  8ue6  by  a  next 
friend  it  is  her  duty  to  select  a  next  , 
friend  who  is  able  to  pay  costs,  if  neces- 
sary.  Here  the  plaintiffs  first  action  was 
dismissed  because  her  next  friend  could 
not  give  security.  If  she  at  once  com- 
mences another  action  by  a  new  next 
friend  against  the  same  defendants  for  the 
same  object,  that  is  vexatious  litigation, 
and  I  am  prepared  to  say  that  she  ought 
not  to  be  permitted  to  do  so  unless  the 
practice  is  shewn  to  be  to  the  contrary. 
Here  it  has  not  been  shewn  that  the 
practice  is  to  the  contrary,  and  I  think  it 
right  that  the  order  acdced  for  should  be 
niade. 


Solicitors — W.  Stocken,  for  appellants ;  Oalmoye 
&  Co.,  for  respondent. 
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[IN  THE  COURT  OF  APPEAL.] 
Bankruptcy. 
Jessel,  M.R. 
Cotton,  L.J.    I   Ex  parte  willey  ;  in  re 

LiNDLEYy  L.J.  i  WRIGHT. 

1883. 
March  15. 

Bankruptcy — Composition  —  Power  of 
Debtor  to  examine  Creditor — Jurisdiction 
—Bankruptcy  Act,  1869,  ss.  96,  126,  126 
— Bankruptcy  Rules,  1870,  rules  166- 
171. 

The  object  of  section  ^^  of  the  Bankruptcy 
'  Act,  1869,  is  discovery  and  not  testimony, 
and  it  only  applies  to  cases  of  bankruptcy. 
Where,  therefore,  resolutions  for  a  com- 
position have  been  registered,  tlie  Court  has 
no  jurisdiction  to  order  tlie  examination  of 
any  one  under  that  section. 

This  was  an  appeal  from  a  decision  of 
Baoon,  C.J. 

In  August,  1882,  Messrs.  M.  k  A.  W. 
Wright  presented  a  petition  for  liquida- 
tion. 

On  the  4th  of  October  the  creditors,  at 
the  fii*st  meeting,  passed  resolutions  accept- 
ing a  composition  of  6^.  in  the  pound, 
'  payable  by  six  instalments  extending  over 
a  period  of  two  years,  the  last  three  instal- 
ments being  secured  to  the  satisfaction  of 
the  committee.  A  trustee  was  also  ap- 
pointed to  receive  and  distribute  the  com- 
position. ' 

The  i-esolutions  were  subsequently  con- 
firmed and  duly  registered. 

On  the  27th  of  October  the  appellant, 
J.  II.  Willey,  tendered  a  proof  under  the 
composition  for  3,400/.  as  the  holder  for 
value  of  certain  bills  of  exchange. 

On  the  21st  of  November  the  debtors 
applied,  under  section  96  of  the  Bankruptcy 
Act,  1869,  to  have  the  appellant  summoned 
for  examination.  The  application  was 
granted ;  but  when  the  appellant  came 
before  the  Registrar  he  declined  to  be 
sworn,  on  the  ground  that  the  Court  had 
no  jurisdiction.  The  Registrar  referred 
the  matter  to  the  County  Court  Judge, 
who,  on  the  12th  of  December,  made  an 
order  declaring  J.  H.  Willey  to  have  been 
guilty  of  contempt  in  refusing  to  be  sworn 
and  examined  in  pursuance  of  the  sum- 
mons issued  for  that  purpose. 


From  this  order  J.  H.  Willej  appoJed  to 
the  Chief  Judge. 

West,  for  the  appellant. — The  Gonzt 
cannot,  under  section  96  of  the  Bankruptey 
Act,  1 869,  examine  one  of  the  oomponndiiig 
creditors  at  the  instance  of  the  debtor.  In 
the  case  of  a  composition  as  this  is,  the 
Court  has  not  the  matter  before  it,  and  hii 
no  jurisdiction.  Section  96  and  role  171 
of  the  Bankruptcy  Rules,  1870,  only  apply 
after  an  adjudication,  or  its  equivalent  in 
a  liquidation,  the  appointment  of  a  tmsiee. 
The  trustee  is  no  party  to  this  application. 

Winslow,  Q.C.,  and  F.  Knight,  for  Oie 
debtors. — Section  96  must  be  taken  with 
rules  166-171.  The  Court  of  Bankmptcj 
has  jurisdiction  to  determine  all  questions 
relating  to  the  distribution  of  assets,  and 
that  jurisdiction  extends  to  anything  that 
may  be  fairly  called  a  case  in  bankraptcj; 
and  a  composition,  after  all,  is  bankmnCcj 
-^Ex  parte  BumboU  (1),  Meffrath  v.  6nj/ 

!2)  and  In  re  Dixon;  ex  parte  Shepherd 
3) ;  and  Ex  parte  Crossley  (4)  shews  that 
rule  171  largely  extends  the  opentun  of 
section  96.  This  very  point  has  been  in- 
directly referred  to  and  decided  in  Expnk 
Jones  (5).  In  Ex  parte  BoUing  (6)  the 
trustee  in  a  composition  was  held  entitled 
to  an  enquiry  to  ascertain  the  amount  doa 
Here  the  debtor  is  in  the  place  ol  the 
trustee ;  if  necessary,  we  can  amend  and 
make  the  trustee  a  party,  though  it  is  not 
necessary.  A  trastee  is  entitied,  beto 
paying  over  the  composition  to  a  oeditw, 
to  investigate  the  validity  of  his  daim— 
Campbell  v.  Im  Thurm  (7).  Why  not  a 
ci'editor) — the  principles  as  to  proof  of  a 
debt  are  the  same  in  a  composition  as  in 
bankruptcy — Ex  parte  Peacock  (8).  In 
a  banlmiptcy  the  debtor  would  deaiif 

(1)  40  Law  J.  Rep.  Bankr.  82 ;  Law  Bip. 
6  Cbanc.  842. 

(2)  43  Law  J.  Rep.  C.P.  63 ;  Law  Bep.  9  CP. 
216. 

(3)  45  Law  J.  Rep.  Bankr.  103 ;  Law  Bep. 
2  Ch.  D.  430. 

(4)  41  Law  J.  Rep.  Bankr.  35;  Law  Bep.  IS 
Eq.  409. 

(5)  Law  Rep.  16  Eq.  386. 

(6)  44  Law  J.  Rep.  Bankr.  47 ;  Law  Bep.  19 
Eq.  261. 

(7)  45  Law  J.  Rep.  C.P.  482 ;  Law  Bop.  1 
C.P.  D.  167. 

(8)  42;Law  J.  Rep.  Bankr.  78;  Law  Bep. 
8  Chanc  687. 
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be  entitled  to  investigate  this  claim — Ex 
parte  Austin  (9).     He  is  thei*efore  entitled 
in  this  case. 
West  replied. 

Bacx)N,  C.  J.— The  whole  of  Mr.  West's 
ailment  has   proceeded   upon  a  critical 
examination  of  the  woi-ds  of  the  statute, 
but  he  will  forgive  me  for  saying  that  he 
has  lost  sight  of  the  fact  that  this  is  a  pto- 
oeeding  in  bankruptcy.  When  a  liquidation 
takes  place,  it  is  on  a  petition  to  the  Court 
of  Bankruptcy,  and  comes  within  the  juris- 
diction of  the  Court  and  within  the  purview 
of  the  statute,  for  the  statute  relates  to 
bankruptcy.     A  petition  of  a  similar  kind, 
in  which  the  debtor  declares  that  he  is 
utterly  insolvent,  and  commits  an  act  of 
bankruptcy,  and  submits  himsell*  to  the 
jurisdiction  of  the  Couil;,  is  no  less  a  pro- 
ceeding in  bankruptcy,  and  you  need  not 
pick  out  section  96  from  the  other  sections 
in  the  statute  when  the  Court  is  called  on 
to  administer  the  law  in  bankruptcy.     All 
that    which  is  the  true  principle  of  ad- 
ministration in  bankruptcy  is  lost  sight 
of  in  Mr.  West's  verbal  argument.     He 
has  said  very  truly  that  I  must  not  look 
at  any  merits ;  nor  do  I,  except  I  fiud  the 
debtor  stating  in  his  affidavit  the  I'easons 
why  he  desires  to  examine  a  ci-editor.     I 
find  what  he  there  states,  if  it  be  true,  is  a 
matter  which  concerns  everybody  engaged 
in  this  bankruptcy — for  bankruptcy  it  is, 
although  composition  i:esolutions  have  been 
registered.     It  concerns  the  creditors  to 
know  what  the  amount  of  the  debtor's 
assets  are,  and  what  are  the  means  he  has 
of  meeting  his  liabilities,  that  they  may 
form  their  own  judgment  as  to  accepting 
or  not  accepting  the  com]x>sition  tendered. 
To   the  debtor  it  is  of  vital  imjiortance. 
To  the  creditors  themselves  it  is  of  im- 
portance, because  if  in  each  statement  of 
assets  there  appears  such  a  result  as  makes 
it  probable  the  debtor  will   be  able  to 
pay  the  composition,  they  are  justified  in 
accepting  the  composition.     What  do  the 
resolutions  for  a  composition   come  tol 
They  come  to  tliis — an  equitable  aritinge- 
ment  lietween  the  creditors,  the  majority 
prevailing,  that  the  estate  of  the  bankrupt 

(9)  46  Law  J.  Rep.  Bankr.  1 ;  Law  Rep.  4 
Ch.  D.  13. 


should  be  divided  among  the  persons  there 
expressed.     One  of  those  persons  who  is 
bound  by  the  equitable  contract  between 
himself  and  the  other  ci*editors  comes  in 
with  a  proof  of  a  debt  which  is  challenged. 
Is  that  not  a  reasonable  ground  for  the 
Court,  on  whom  the  duty  of  administrating 
the  bankrupt's  estate  rests  (for  tlie  bank- 
rupt, I  repeat,  he  is),  directing  any  in- 
vestigation  that  it   thinks    fit    into    the 
circumstances  of  that  proof  so  tendered  ? 
The  96th  section  is  only  one  section  in  this 
Banki'uptcy  Act.    The  Act  itself  authorises 
rules  to  be  made  in  pursuance  of  the  96th 
section.     If  it  had  not,  the  general  juris- 
diction of  the  Court  would  be  forthcoming 
to  say  that  you  may  investigate  any  case 
in  which  questions  arise  as  to  the  equitable 
rights  of  the  debtor,  of  the  creditora  bound 
by  the  composition,  and  of  every  creditor 
who  comes  in  to  prove ;  and  if  there  were 
no  authority,  I  should  say  it  was  the  plain 
purview  of  the  statute,  and  that  there  was 
no  such  limited  interpretation  to  be  put  on 
it  as  Mr.  West  has  ai'gued  for.     But  when 
I  find  in  JEx  parte  Jones  (5)  that  there  was 
authority  to  examine  the  bankrupt,  when 
I  find  that  iide  32  authorises  the  examimi- 
tion  before  proceeding  to  adjudicfition,  I 
cannot  entertain  a  doubt  that  the  whole 
statute,  in  all  its  pai'ts,  and  by  the  most 
rigorous  construction  that  can  be  put  on  it, 
does  accomplish  the  object  it  has  in  view — 
namely,  to. provide  for  an   equitable  ad- 
ministration of  the  whole  of  the  bankrupt's 
estate ;  and  in  such  proceedings  the  light 
to   examine  rigorously  or  otherwise  any 
attempt  that  is  made  to  share  in  this  dis- 
tribution of  the  estate  is  clear.     In  this 
case  the  gentleman  who  refuses  to  answer 
claims  that  he  is  entitled  to  share  in  the 
banki*upt's  estate.     In    my  opinion    the 
objection  is  wholly  unreasonable  and  un- 
just.    I   think  tlie  order  appealed  from 
was  a  right  order  to  be  made,  and  I  must 
dismiss  this  appeal. 

3/r.  West. — I  was  about  to  ask  your 
Lordship  a  suspension  for  some  time. 

The  Chief  Judge. — There  is  no  doubt 
a  certain  amount  of  novelty  about  this 
particular  case.  It  is  the  first  time  that 
this  particular  point  has  been  bi*ought 
before  the  Court,  and  for  that  reason  I 
think  that  this  order  ought  not  to  be 
executed  until  yo\i  have  the  opportunity 
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of  taking  the  opinion  of  the  Appeal  Court, 
if  you  intend  to  do  so. 

From  this  decision  J.  H.  Willey  appealed. 

On  the  hearing  of  the  appeal  it  was 
agreed  that  the  application  for  the  summons 
should  be  treated  as  made  by  the  trustee  in 
the  composition. 

Caojyer  ITi/Zw,  Q.C,  and  West,  for  the 
appellant,  were  stopped  by  the  Court. 

Whislow,  Q,C.j  and  FinUiy  Knight^  for 
the  debtors. — Section  96  is  the  only  sec- 
tion which  giva«(  the  Court  jurisdiction 
to  summon  witnesses  and  examine  them. 

[Jessel,  M.R. — The  Act  itself  which 
confers  juiisdiction  to  try,  neoessarily 
gives  power  to  examine  witnesses.  But 
section  96  is  not  for  puii)ose8  of  trial  but 
of  discovery.] 

The  section  must  1)e  taken  to  be  en- 
larged by  rules  166-171. 

[Jessel,  M.R.-  -The  subpoena  under 
those  rules  is  for  the  attendance  of  a 
witness.  It  is  not  so  under  section  96. 
Rules  166-170  have  nothing  whatever  to 
do  with  section  96.] 

In  Ex  jxirte  *Swi/l  (10)  a  creditor  was 
held  entitled  to  an  order  for  the  examina- 
tion of  the  debtor,  under  section  96,  as 
extended  by  rule  166. 

[Jessel,  M.R. — Tliat  was  a  case  of 
examination  of  the  debtor.  I  take  it  that 
you  may  always  examine  the.  debtor,  even 
without  section  96.] 

No;  section  96  is  the  only  section 
which  gives  the  power  to  examine  the 
debtor. 

[Jessel,  M.R. — Tlie  hejid-note  in  the 
report  of  Ex  parte  Swift  (10)  is  not  justi- 
fied by  the  judgment.  There  is  no  express 
extension  of  the  Act  by  the  rules.] 

Section  72  gives  the  Court  lai-ge general 
l)Owen>,  and  by  section  78  rules  made 
under  the  Act  iire  to  bt*  of  the  same  foi'oe 
as  if  enacted  in  the  Ixxly  of  the  Act. 

[Jessel,  M.R. — That  does  not  enable 
the  rules  to  contradict  the  Act.] 

No ;  but  the  Act  may  be  extended  by 
them. 

In  Ex  jHirte  Atistin  (9),  it  was  held 
that  a  bankrupt  was  entitled  to  an  order 
for  examination  of  a  creditor. 

(10)  26  Law  Times  (N.b.)  326. 


[Jessel,  M.R.— The  point  wbi  not 
argued  in  that  caaa] 

In  Ex  parte  Croadey  (4)  it  wu  hdd 
that  the  Court  has  power  under  seotioD 
96,  on  the  application  of  a  creditor,  to 
order  the  examination  of  the  trustee.  Dm 
question  is,  there  being  a  matter  befim 
the  Court  for  investigation,  whether  tiw 
section  ought  not  to  be  extended. 

Ex  parte  Bolting  (6)  was  a  comporition 
case,  as  also  is  Campbell  ▼.  Im  2!l«ni 

(7). 

[Jessel,  M.R— Section  96  is  not  ex- 
tended by  any  rule  to  cases  of  oon- 
position.] 

The  word  "  bankruptcy  "  used  in  ■»• 
tion  96  IB  used  genendly,  and  indndn 
liquidation  by  arrangement  and  com- 
position— Megrath  v.  Orey  {2)BJid£xparU 
RumhoU  (1).  See  also  Ex  parU  Fmeodt 
(8),  and  Bankruptcy  Act,  1869,  s.  ISftp 
subns.  7. 

Cooper  Willie,  Q.C.,  in  reply,  retend 
to  section  19  of  the  Bankrupt  M 
1869,  and  to  Ex  parte  Looey  (11). 

Jessel,  M.R. — I  think  this  is  a  vny 
plain  case.  I  cannot  see  any  doubly  qius- 
tion  or  ambiguity  about  the  meaning  d 
the  Act.  I  never  allow  my  oonstnwtian 
of  a  plain  enactment  to  be  biased  in  As 
slightest  degree  by  any  number  of  jodidil 
decisions  or  dicta  as  to  its  meaning,  wImb 
those  decisions  or  dicta  are  not  aetaillj 
binding  upon  me.  I  read  the  Act  fiv 
myself.  If  I  think  it  clear,  I  expresB  mj 
opinion  about  its  meaning,  as  I  oonadff 
I  am  bound  to  do.  Of  course  if  ctha* 
Judges  have  expressed  different  views  ii 
to  the  construction,  and  their  dedsiotf 
are  Innding  on  this  Court,  this  Court  htf 
simply  to  bow  and  submit^  whatever  its 
own  opinion  may  be.  But  when  thenv 
no  such  binding  decision,  in  my  viev  ft 
Judge  ought  not  to  allow  himsftlf  to  be 
biased  in  the  construction  of  a  plain  Act 
of  Parliament  (for  it  appears  to  me  to  be 
plain)  by  any  number  of  dicta  or  dedsiooi 
wliich  are  not  binding  on  him.  Tbe 
Judge  ought,  with  all  due  reqpect,  to 
examine  into  them,  but  he  must  not  allow 
any  number  of  dicta,  or   even  deoiioDi 

(11)  60  Law  J.  Rep.  Chanc  207 ;  Law  Bcp^ 
16  Cb.  D.  131. 
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which  are  not  binding  on  him,  to  affect 
his  judgment,  except  in  one  peculiar  case. 
That  case  Lb  peculiar,  and  therefore  I  will 
mention  it.  Where  a  series  of  decisions 
of  inferior  Courts  have  put  a  construction 
on  an  Act  of  Parliament,  and  have  thus 
made  a  law  which  men  follow  in  their  daily 
dealings,  it  has  been  held,  even  by  the 
House  of  Lords,  that  it  is  better  to  adhere 
to  the  course  of  the  dedsions  than  to 
reverse  it,  because  of  the  mischief  which 
woold  result  from  such  a  proceeding.  Of 
course,  that  requires  two  things,  antiquity 
of  decision,  and  the  practice  of  mankind  in 
oonducting  their  affairs. 

That  being  so,  it  appears  to  me  not 
necessary  in  the  present  case  to  examine 
the  modem  clicUHf  for  they  are  nothing 
more  than  dicta,  of  Courts  of  inferior 
jurisdiction.  I  think  it  would  not  be 
difficult  to  shew  that  not  one  of  them 
really  decides  the  poiat  we  have  now  to 
deci^.  I  have  made  these  preliminary 
observations  with  the  view  of  avoiding 
the  necessity  of  examining  these  cases  in 
detail. 

Now,  what  does  the  Act  sayl  The 
96tii  section  is  perfectly  plain.  It  is 
limited  in  its  terms  to  "  the  application  of 
the  trustee  at  any  time  after  an  order  of 
•dyudication  has  been  made  against  a  bank- 
rupt." The  Co\irt  may,  on  the  trustee's  ap- 
plication, summon  certain  persons  to  give 
difloovery.  It  is  a  power,  not  to  summon 
a  man  as  a  witness,  but  to  summon  a  man 
lor  the  purpose  of  discovery,  and  he  is 
treated  m  a  totally  different  way  from  a 
witness.  You  cannot  ask  a  witness  the 
qnfiBtlons  you  can  ask  a  man  summoned 
under  the  96th  section.  There  are  certain 
cases,  when  a  witness  proves  to  be  hostile 
to  the  person  calling  him,  in  which  by 
permiBsion  of  the  Court  you  can  cro&s- 
eocamine  him,  and  ask  him  questions  some- 
what similar  to  those  which  you  can  ask 
under  section  96;  but,  even  then,  you 
cannot  go  so  far  as  you  can  under  this 
aectidn  in  the  shape  of  discovery.  It  is 
fimmed  with  a  different  view  from  that  of 
compelling  a  man  to  give  testimony  It 
is  not  testimony,  but  discovery  emphati- 
cally which  is  its  object. 

Now  that  is  a  very  grave  power  to 
entrust  to  any  Court  or  any  man — namely, 
power  to  summon  any  other  man  whom 
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you  suspect  (for  mere  suspicion  will  do) 
to  be  capable  of  giving  information,  and 
to  get  any  information  from  him,  although 
that  information  may  be  extremely  hostile 
to  the  interests  of  the  man  himself.     It  is 
a  power  which,  so  far  as  I  know,  is  found 
nowhere  except  in   bankruptcy  and  the 
winding    up   of  companies   (which  is    a 
kind  of  bankruptcy) ;  it  is  a  very  extra- 
ordinary power  indeed,  and  it  ought  to  be 
very  carefully  exercised.    Now,  that  being 
the  nature  of  the  power,  does  it,  under 
section  96,  apply  to  anything  else  than 
bankruptcy  ?     To  say  that  you  can  apply 
it  by  your  own  mere  motion  to  a  case  of 
composition  would  be  simply  sa3ring  that 
you  can  legislate,  because,  if  tlus  special 
and  inquisitorial  power  has  been  conferred 
by  the  Legislature  only  under  special  cir- 
cumstances, to  apply  it  under  others  would 
be  pure  and  simple  legislation.     Is  there 
any  section  applying  it  to  compositions  1 
First  of  all  we  must  consider  section  125, 
which  relates  to  liquidation  by  arrange- 
ment, and  we  find  that,  by  sub-section  7, 
there  is  an  extension  of  the  previous  pro- 
visions of  the  Act  to  liquidation  by  ar- 
rangement.    And  there  is  a  very  good 
reason  for  this.     Liquidation  by  arrange- 
ment is  in  many  respects  similar  to  bank- 
ruptcy.     Sub-section   7   of    section    126 
says  that  "  all  the  provisions  of  this  Act 
shall,  so  far  as  the  same  are .  applicable, 
apply   to  the  case  of   a  liquidation    by 
arrangement,  in  the  same  manner  as  if 
the  word  *banknipt'  included  a  debtor 
whose  affairs  are  under  liquidation,"  and 
so  on.     So  that  we  have  then  an  express 
extension  of  section  96  to  liquidation  by 
arrangement.      But  when   we  come    to 
section  1 26,  which  deals  with  compositions 
with  creditors,  which  are  different  in  many 
material  points  from  both  bankiiiptcy  and 
liquidation   by  arrangement,  we  find  no 
such  extension  of  the  previous  provisions 
of  the  Act ;  and  yet  it  has  been  gravely 
argued  that,  though  there  is  no  such  ex- 
tension,  section  96  is  to  apply  to  com- 
positions.    I  really  am  at  a  loss  to  under- 
stiind  the  argument.     There  is  about  as 
plain  a  declaration  by  the  Legislature  as 
you  can   possibly  have  that   this  extra- 
ordinary power  is  only  to  be  exercised  by 
particular  persons  and  in  particular  events, 
and  then  we  are  told  that,  without  any 
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other  onactmcut,  and  without  any  Kufli- 
cieut  reason,  though  the  ckcumstances 
attending  a  composition  are  quite  different 
from  those  attending  either  bankniptcy 
or  liquidation  by  arrangement,  we  are  to 
extend  the  power  to  composition.  It 
seems  to  me  there  is  no  foundation  for 
the  argument.  As  I  have  ah'eaily  said, 
no  number  of  dicta  would  convince  me  to 
the  contrary;  and,  although  there  are 
some  hazy  observations,  not  relating  to 
tlus  pai-ticular  point,  to  bo  found  in  some 
reported  cases,  I  ideally  do  not  senously 
think  that  any  Judge  has  ever  said 
anything  conti-aiy  to  what  I  have 
siiid. 

What  I  have  already  sjiid  is  alone  suffi- 
cient to  conclude  this  case.  But  it  has 
been  suggested  to  us  that  there  is  no 
difference  between  a  summons  under  the 


enough  to  be  our  guide  without  reqairisg 
further  consideration. 

CoTTOx,  L.J. — What  we  have  to  am- 
sider  on  this  appeal  is,  whether  the  order 
made  to  commit  the  appellant  was  rig^ 
Now  that  order  was  made  because  he  n- 
fused  to  be  examined  under  a  snmmoBi 
which  had  been  issued  for  his  ftTftwiiTOdtnn. 
That  summons  was    undoubtedly  iaBued 
under  section  96  of  the  Bankruptcy  AM 
of  1869,  and  the  point  to  be  oonsidend  is, 
whether  the  order  to  issue  the  snmmooi 
was  rightly  made  under  section  96,  be- 
cause if  that  order  was  improperly  mwle 
it  is  impossible  that  be  can  have  beeD 
rightly  committed  for  refusing  to  be  ei^ 
amined  when  so  summoned,  even  tfaoqg^ 
ho  might  by  a  different  proceeding  have 
boen  i*equire4  to  attend  as  a  witnesBL    Hib 


96th  section,  and  a  writ  of  sub|x»na  under  .    distinction  is  obvious,  as  has  been  punted 


the  166th  rule.  As  I  have  already  said, 
there  is  all  the  difference  in  the  world. 
In  the  one  case  it  is  a  summons  for  dis- 
covery, and  in  the  other  case  it  is  a  sub- 
\Wdmi  for  the  witness  to  give  testimony. 
Now  1  do  not  say  that  you  could  in  the 
present  case  issue  a  subixBua.  I  do  not 
intend  finally  to  decide  that  question  now, 
because  it  is  not  necessary ;  but  I  am  not 
fSitisfied  that  when  Ex  jtarU  Boiiinrf  (6)  is 
rightly  understood,  it  lends  any  counte- 
nance to  such  a  notion.  It  must  not  be 
supposed  that  Ex  parUi  Botthuj  (6)  does 
extend  the  96th  section,  or  that  it  ctm  be 
extended  to  any  case  not  within  the  pur- 
view of  the  section,  unless  indeed  it  is 
extended  by  the  171st  rule  as  to  the 
person  who  may  make  the  application, 
which  is  a  very  different  question,  and 
one  as  to  which  I  intend  to  reserve  my 
opinion  until  the  question  actually  arises. 
As  regards  the  applicant,  where  the  bank- 
rupt or  liquidating  debtor  is  concerned,  it 
is  quite  clear  to  my  mind  that  the  96th 
section  wants  no  extension.  You  can 
examine  him  to  any  extent  upon  the  ap- 
plication of  any  one ;  but  as  regards  the 
examination  of  othei*  people  I  wish  ex- 
pressly to  reserve  my  opinion,  and  treat 
the  point  as  one  still  to  come  for  decision. 
I  do  not  wish  to  decide  it  now,  more 
especially  as  we  are  promised  a  new  Bank- 
ruptcy Act,  and  I  hope  that  in  that  mea^ 
sure  there  will  be  an  enactment  plain 


out  by  the  Master  of  the  Bolls.   A  witnes 
must  be  examined  in  a  matter  pmding 
before  the  Coui't,   and  as  to  someliiioK 
which  is  relevant  to  the  proceeding  beCoce 
the   Court.     But,  under  section  96,  tbe 
object  of  which  is  disooveiy,  there  is  no4» 
necessarily  any  matter  pending  b^ore  tb^ 
Court,  and  the  i)er8on  summoned  may  b^ 
examined  upon  any  matter  relating  to 
dealings  or  property  or  trade  of  the 
nipt,  as  to  which  it  is  supposed  he 
give  some    information.      If  he  has  nc^ 
information,    his  answers    will    come  t^ 
nothing.      It    therefore    makes  a    moei^ 
mateiial  difference  whether  a  man  is  som— ' 
moned  under  that  section,  or  is  summoned 
as  a  witness.  We  are  to  treat  this  appUor— 
tion  as  made  by  the  trustee,  and,  treating 
it  in  that  way,  in  my  opinion  this  sum — 
mons  was  not  justified  in  a  proceeding  1 
this,  which  is  a  composition,  and  not 
bankruptcy  or  a  liquidation  by 
ment.     Section  96  is  clear,  and  I  quit^ 
agree  with  the  Master  of  the  Bolls  tibik.^'^ 
no  dlcUi  of  Judges  when  the  matter 
not  really  before  them,  or  even  if  it 
unlass  those  dicta  amount  to  dedsioos 
the  Court  which  bind  us,  ought  to  lead 
to  go  against  the  clear  words  of  the  statute 
Here  the  words  of  the  section  are,  in  v^J 
opinion,  cleai*,  that  the  power  is  given  only 
on  the  appliciition  of  the  trustee  in  a  bank- 
ruptcy after  an  order  of  adjudication  btf 
been  made. 
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it  it  is  said  that  the  power  is  not  con- 
[  to   bankraptcy.     Whyl      Because 
a  yoa  oome  to  liquidation  by  arrange- 
t  under  section  125,  there  is  an  express 
iaum  that  all  the  prpvisions  of  this 
shall,  so  &r  as  the  same  are  applicable, 
y  to   the    case    of  a   liquidation  by 
Dgement  in  the.  same  manner  .  as  Of 
word  ''bankrupt"  included  a  debtor 
86  a£&irB  are  under  liquidation.     It  is 
therefore,  by  any  construction  of  the 
rt  that  section  96  is  made  to  apply  to 
idation  by  arrangement,  but  by  reason 
ihe  express  provision  of  section  125, 
sh  amlies  to  liquidations  by  arrange- 
it  that    which  has    been    previously 
sted  with    reference  to  bankruptcies. 
we  find  nothing  whatever  in  section 
which  applies  to  compositions  all  the 
nous  enactments;  as  we  dp  in  the  case 
iqnidations  by  arrangement.  Moreover, 
Beeticm  125,  there  is  a  provision  that 
a{^K»ntment  of   a  trustee    under  a 
idation  shall,    according    to    circum- 
loeSy  be  deemed  to  be  equivalent  to  and 
bfltitute  for  the  presentation  of  a  peti- 
in  fauikraptcy,  or  the  service  of  such 
acn,    or   an    order    of   adjudication. 
•«e  Ib  nothing  of  that  kind  in  section 
The  proceedings  which  are  taken 
^  section   96  are  with  reference  to 
amptcy  especially,  for  it  ia  said  that 
aJiall  only  be  taken  after  adjudication, 
Sifcere  is  a  very  good  reason  why  section 
^oold  not  apply  to  a  composition.     It 
I^Bs  discovery  to  be  made  as  to  the 
En^  of  ike  bankrupt  with  his  estate, 
^vnposition  the  creditors  at  the  meet- 
havB  to  make  up  their  minds  whether 
^^ill  accept  an  offer  by  the  debtor  to 
^  certain  composition.    There  is  no 
%^  of  the  debtor's  estate  in  a  trustee, 
^liere  is  no  distribution  of  the  estate 
^S  ^  creditors.     All  they  obtain  is  a. 
*»  if  they  assent  to  the  composition,  to 
^^mt  which  they  have  agreed  to  accept 
^^ichnrgo  of  their  debts.     That  makes 
^^inction,  which  shews,  in  my  opinion, 
ttMaon  96  is  not  properly  applicable 
l^^position,  and,  if  it  had  been  so 
■^  by  the  Act,   I  should  have  felt 
k%  difficulty  in  understanding  why  it 
^    It  18  very  true  that,  in  order  to 
^  the  creditors  to  determine  whether 
Vlhall  accept  the  debtor's  offer,  they 
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must  have  the  fullest  means  of  asking  the 
debtor  questions.  And  so  they  have,  because 
the  debtor  is  bound  to  present  himself  at 
the  meeting,  and  is  bound  to  answer  any 
questions  put  to  him  ;  and  this  Court  has 
several  times  held  that  where  there  has 
not  been  a  substantial  compliance  with 
that  provision,  no  composition  will  bind 
dissentient  creditors.  That  being  so,  it  is 
clear  that  section  96  does  not  apply. 

But  it  is  said  that  rule  171  assumes  that 
some  other  person  than  the  trustee  could 
apply  for  a  summons  under  section  96. 
It  is  not  necessary  to  decide  whether  that 
is  so  now,  because  there  is  nothing  in  the 
rule  to  indicate  that  section  96  applies  to 
compositions.  Still,  I  must  say  I  cannot 
see  how  any  rule  can  extend  the  clear 
terms  of  section  96.  'In  my  opinion  this 
order  is  wrong,  and  the  appeal  must 
succeed. 

I  agree  with  the  Master  of  the  Rolls 
that  it  is  not  necessary  to  go  through  the 
numerous  cases  which  have  been  cited; 
but  I  think  it  right  to  add,  as  the  Master 
of  the  Rolls  has  done,  that  we  simply 
discharge  the  order  to  commit.  We  give 
no  opinion  whether  the  trustee  or  the 
debtor  could  effectually,  against  the  wish 
of  a  creditor,  attempt  to  cross-examine 
him.  If  a  creditor  is  proceeding  to  en- 
force the  payment  of  the  composition  to 
him,  it  may  be  that  there  is  such  a  right 
as  was  held  to  exist  in  Ex  parte  Bolting 
(6).  But  I  do  not  bind  myself  by  any 
expression  of  opinion  whether,  if  a  creditor 
is  sought  to  be  cross-examined  after  the 
registration  of  the  resolutions,  with  the 
view  of  disputing  the  proof  which  he  has 
put  in,  this  can  be  effectually  done,  or 
whether  he  is  not  at  liberty  to  say,  if  you 
dispute  my  debt,  I  will  go  away  and  rely 
on  my  right  not  to  be  bound  by  the  com- 
position at  all.  That  question  has  not  to 
be  decided  now,  and  I  mention  it  only  to 
shew  that  I  do  not  favour  the  view  that 
the  trustee  can  take  proceedings  against 
the  wish  of  the  creditor  to  cross-examine 
him. 

LiNDLET,  L.J.  — I  am  of  the  same 
opinion,  and  will  only  add  a  few  words. 

When  we  bear  in  mind  that  the  ap- 
pellant has  been  committed  for  contempt, 
we  must  see  what  order  it  is  which  he  has 
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Ex  parte  Willey  ;  in  re  Wright  {App.\  Bankr. 


disobeyed.  It  was  an  order  to  attend  and 
be  examined  under  section  96.  The  order 
to  commit  him  cannot  be  supported  on 
any  other  ground  than  that.  Then  when 
we  look  at  section  96  we  find  that  it  doeH 
not  in  terms  apply  to  such  proceedings  as 
these.  Its  language  is  not  applicable  to 
compositions  at  all.  Why  then  are  we  to 
hold  that  it  does  apply  to  such  a  case  1  It 
is  argued  that  compositions,  liquidations 
and  bankruptcies  are  all,  for  this  purpose, 
substantially  the  same  thing.  Is  that  so  f 
I  think  it  is  quite  plain  that  it  is  not  any- 
thing like  true  to  say  that  they  are  all 
substantially  the  same  thing  for  this 
purpose.  Ex  parte  Jones  (5)  shews  tliat 
there  is  a  marked  difference  between 
liquidation  and  composition  proceedings. 
If  section  96  does  not  apply  to  composition 
proceedings,  this  order  to  commit  must  be 
wrong.  It  must  be  wrong,  even  if  the 
appellant  is  liable  to  be  examined  with 
reference  to  his  debt,  or  cross-examined 
with  i*eference  to  his  proof.  Whether  he 
is  so  liable  I  will  say  nothing,  except  that 
I  do  not  at  present  see  any  power  to 
examine  or  cross-examine  a  creditor  in 
composition  proceedings  after  the  regis- 
tration of  the  resolutions,  unless  he  comes, 
as  the  appellant  did  in  Ex  parte  Botting 
(6),  and  submits  himself  to  the  jurisdiction. 
I  say  no  more  upon  that  point.  In  my 
opinion  this  order  is  wrong,  and  the 
appeal  must  succeed. 


Solicitors — Jaqnes,  Ijayton  k  Jaqiics,  agents  for 
Watson  &  Dickens,  Bradfonl,  for  a]>pe]lant  ; 
Prior,  Bigg,  Church  &,  Adams,  agents  for 
Gardiner  iSc  JcfTery,  Bradfonl,  for  debtor 
and  trustee. 


Pearson,  J.  1    , 
1883.       ^    ^^ 
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re  ORAMT.      WALKEB  «. 
MABTINKAU. 


May  7. 

WiU — Annuity — Inn^ffieient  XiksU 
RigJUa  of  Tenantrfor-Life  and  Eemmtder- 
man. 

m 

A  test(Ur%x,  by  her  wiU^  bequmAd 
pecuniary  legacies  and  annuities;  satd, 
subject  to  the  bequests  thereinbrfcst  «■- 
tainedf  she  gave  die  residue  to  A  far  Ufi, 
t^rith  remainders  over, 

Tlie  estaJte  was  not  siufficieni  to  satify 
Uie  aiinuilies  and  pay  the  psemmarji 
legacies;  but  if  Chvemment  omiiiillMi 
were  purchased  for  the  annuitasiti  net  tf 
the  corpus^  there  would  be  enough  l^fs 
pay  t^he  pecuniary  legacies  and  leave  asmA 
surplus : — 

Held,  as  between  the  tenantfor^ije  mi 
the  remaindermen^  that  the  tenantfatUfi 
was    not    entitled    to    have    Govermmd 
annuities  purchased  to  satisfy  the  aiimJ'^ 
tants  ;  but  tliat  the  income  mnst  be  t^fSsip 
so  far  as  it  would  extend^  in  payimg  A^ 
annuities f  recourse  being  had  from  time  1^ 
tim^  to  the  capital  to  make  up  the  d^emef'^ 

Further  consideration. 

Martha  Grant,  by  her  will  dated  ft^ 
27th  of  April,  1872,  gave  several  peeoniii^ 
legacies,  and  annuities  to  sevenl  aiunur- 
tants;  and,  "subject  to  the 
thereinbefore  contained/'  she 
the  residue  of  her  personal  estate 
trustees,  upon  trust  (in  the  events 
had  happened)  for  her  nieoe  Fanny 
Walker  for  her  life,  with  remauidir 
her  children  as  therein  mentianed, 
in  default  of  children,  equally  between 
Baptist  Missionary  Society  and  four 
chaiities. 

This  was  an  administration  actum. 

It  appeared  from  the  chief  clerk's 
tificate  that  the  value  of  the  pasonal^y 
was  about  31,500/. ;  that  all  thedebtehi»3 
been  paid  \  that  the  legacies,  if  paid  is* 
full,  would  amount    to    about  17,5(KAy 
leaving  a  sum  of  14,000/.  to  provide  fi** 
the  annuitants ;  and  that  the  anauilifl' 
given  by  the  will  amotinted  to  54€La76tf' 

There  was  no  evidence  as  to  the  •pi^'' 
the  annuitants. 

The  action  now  came  on  for  fbitheroof 
sideration. 


MICHAELMAS  1882  to  MICHAELMAS   1883. 
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eframt 

9  Hardy,  Q.C.,  and  C.  T.  Mitchell, 
laptJst  Missionary  Society. — If  the 
are  paid  in  full,  and  the  balance 
ifiOOL)  is  then  invested  in  Consols, 
ne  ci  the  residue  will  be  insufficient 
le  auniiities  in  fuU. 
the  residue  is  given  '' subject  to 
ests  hereinbefore  contained  " ;  the 
B  therefore  are  charged,  first  on 
me,  and  secondly  on  the  corpus, 
^  course  will  be  to  invest  this 
in  Consols,  apply  the  income  as  far 
I  extend^  and  sell  out,  year  by  year, 
nt  amount  of  the  corpus  to  keep 
ft  annuities. 

nare,  Maidlow,  J.  T.  Prior  and 
ifi0  Lawrence,  for  the  four  other 

\  Kardake,  Q.C.,  and  Cecil  H. 
for  the  plaintiff  F.  E.  Walker,  a 
an  executrix,  and  the  tenant-for- 
nre  the  estate  is  insufficient  to  pay 
diaiy  legacies  and  the  annuities  in 
le  pi:t)per  course,  therefore,  will  be 
^  the  annuitants  by  pui'chasing  for 
wenmient  annuities,  then  to  pay 
aes  in  full,  and  then  to  give  the 
r-life  the  income  of  what  remains 
f  about  2,000^.).  Thus  the  tenant- 
'ould  ''  keep  ddwn  the  interest  of 
oated  value  of  the  annuities  " — 
V.  Astiey  (1).  She  ought  not  to 
to  bear  the  whole  burden  of  the 
I — Fknifair  v.  Cooper  (2)  and 
Foist  (3).  They  also  referred  to 
en  v.  Colquhoun  (4). 
mngp  for  the  defendant,  the  other 
■ 
I  Hardy,  Q.C.,  in  reply. 

oir,  J. — ^I  am  very  much  afraid 
lost  decide  this  case  in  favour  of 
irdyVi  view.  I  regret  to  do  so, 
I  oannot  help  seeing  that  I  must, 
mm  extent,  defeat  the  intention  of 
itrix,  who  undoubtedly  intended 
»  tenant-for-life  should  get  some 
and  did  not  intend  that  all  the 
onder  this  will  should  pass  away 

Ph.  422,  436 ;  13  Law  J.  Rep.  Chanc. 


553 


r.  187 ;  23  Law  J.  Rep.  Chanc.  343. 

r.  687 ;  29  Law  J.  Rep.  Chanc.  872. 
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from  the  tenant-for-life,  if  she  died  without 
children,  and  should  go  over  to  charitable 
bodies,  to  whom  the  residue  is  practically 
given. 

The  case  is  not  an  uncommon  one.  And 
there  is  this  to  be  said  against  Mr. 
Karslake's  argument — that  there  is  no 
authority  to  be  found,  according  to  the 
statement  of  counsel,  and  there  is  certainly 
none  known  to  myself,  in  which  the  prin- 
ciple on  which  Mr.  Karslake  argued  the 
case  has  been  adopted,  and  yet  I  believe 
there  have  been  frequently  limitations  in 
wills  pretty  nearly  to  the  effect  of  the 
limitations  in  this  will — ^that  is  to  say, 
devising  property,  subject  to  the  payment 
of  annuities  and  legacies,  to  a  tenant-for- 
life,  with  remainders  over.  Under  those 
circumstances  the  annuities  so  chained 
have  been  paid,  in  the  first  instance  out 
of  the  income,  and  in  the  next  out  of  the 
corpus ;  the  tenant-for-life  then  took  what 
remained,  and  if  nothing  remained  during 
the  tenancy-for-life,  the  charge  in  respect 
of  the  annuity  has  not  been  given  to  the 
tenant-for-life  as  against  the  remainder- 
men. Mr.  Karslake  called  my  attention 
to  the  case  of  Bultoer  y.  AsUey  (1),  which 
he  admitted  to  be  the  only  case  he  could 
find  supporting  the  principle  which  he  laid 
down ;  but  I  think  Mr.  Hardy's  construc- 
tion of  that  case  is  the  right  one.  That 
was  not  the  ordinary  case  of  a  gift  of  real 
estate,  charged  simpliciter  with  annuities, 
where  the  tenant-for-life  would  have  to 
keep  down  the  annuities.  But  it  was  a 
gift  of  annuities  to  be  raised  by  mortgage 
of  the'  real  estate.  There'  the  tenant-for- 
life,  having,  under  a  misapprehension,  paid 
the  annuities  in  full,  argued  that  the  case 
ought  to  be  considered  as  if  the  annuities 
had  been  actually  raised  by  mortgage  of 
the  real  estate,  in  which  case  he  would 
have  paid  the  interest  on  the  mortgage 
only,  and  he  claimed  simply  the  difference 
between  the  interest  he  would  so  have  paid 
and  the  annuities  which  he  had  paid  in 
full.  I  think  that  is  the  proper  construc- 
tion of  that  case ;  and  therefore  it  is  no 
authority  for  the  proposition  that  I  can 
charge,  according  to  some  &nciful  rule  of 
my  own,  these  annuities  proportionably 
against  the  tenant-for-life  and  the  remain- 
dermen.   The  annuities  are  manifestly  pay- 

4B 


554 


CHAITCEBY  DIVISION. 


[N.S 


In  re  Orant. 


able  out  of  the  corpxia  as  well  a£  out  of  the 
income.     Now  the  state  of  fEicts  agreed  on 
br  all  parties  is  this :  Uiat  the  estate  of 
the  testatrix  is  sufficient  to  pay  all  the 
legacies  in   full,   and   that  although  the 
income  of  that  which  remains  will  not  be 
sufficient  to  pay  the  annuities,  yet  the 
income,  plus  the  capital,  will  be  sufficient 
to  pay  them.     According  to  the  length  of 
the  lives  of  the  annuitants,  either  a  small 
portion  or  a  large  portion  or  the  whole  of 
the  capital  will  be  absorbed.     But,  as  I 
understand,  it  is  reasonably  to  be  expected 
that  the  sum   now   remaining  to  be  so 
applied,  on  the  principle  that  from  time 
to  time  a  portion  of  the  capital  will  have 
to  be  taken,  will  be  more  than  sufficient  to 
meet  the  annuities.     Under  these  circum- 
stances, I  am  afraid  I  can  only  agree  with 
the  contention  of   those  entitled  in  re- 
mainder, and  say  that  the  tenant-for-life 
can  only  take  so  much  of  the  income  as 
may  be  set  free  from  time  to  time  by  the 
dropping  in  of  the  annuities,  and  no  more. 
It  did  strike  me  that  I  might  do  that 
which  I  should  have  been  very  glad  to  do 
in  favour  of  Mr.  Karslake's  client,  on  the 
ground  that  the  estate  was  insufficient — 
buy  Government  annuities,  so  as  to  set  free 
a  certain  portion  of  the  capital;  but   I 
think  that,  as  there  is  sufficient,  taking 
both  income  and  a  portion  of  the  capital, 
to  i)ay  the  annuities  in  full,  that  sum  ought 
to  t)e  set  aside,  and  that  the  proper  con- 
struction of  the  will  is  this :  that  nothing 
whatever — that  is  to  say,  no  interest  what- 
ever— is  given  to  the  tenant-for-life  in  the 
sum  so  set  aside  until  the  event  liappens 
for  which  that  sum  is  set  a.side — namely, 
the  payment  of  the  annuities  in  full,  the 
lives  on  which   the  annuities  are  given 
having  dropped. 

[At  the  close  of  the  judgment  a  dis- 
cussion arose,  having  regai*d  to  the  fact  that 
the  annuitants  wei-e  not  before  the  Court, 
whether  there  should  not  be  some  further 
enquiry ;  and  ultimately  his  Lordship 
ordered  the  case  to  stand  over,  to  be 
i^estored  to  the  paj>er  as  soon  as  the  chief 
clerk  had  answered  the  following  enquiry 
— Whether,  having  regai*d  to  the  fact  that 
the  annuitants  will  be  at  liberty  to  1*66011; 
to  capital,  if  necessary,  for  the  payment  of 
their  respective  annuities,  the  same  will 
be  sufficiently  secui^ed  by  the  funds  re- 


maining  in  Court  after  payment  of  the 
legacies  in  fulL] 


Solicitora— Pattison,  Wigg&  Co.,  for  the  Baptiit 
MiHsiouary  Society ;  Walker,  Martiimo  k 
Co.,  for  ))laintiff  aiid  defendant ;  Norton,  Bote 
&  Co.;  J.  M.  Chamberlain ;  Hollanu,  Son  k 
Coward,  and  T.  Q.  Woollacott,  for  other  [»• 
ties. 


Pearson,  J.     "| 

1883.  I  CHARLES  V.  THE  nVCH- 

April  26,  27,  28.  [      ley  logal  boabd. 
May  3,  8.       J 

Local  Board — Potoera  of—PoUtiiMH  of 
Stream  by  Third  Party — Action  tom^tm 
Board  from  ^)6ri7itUtn^  corUinuanM  <f 
same^-Public  Health  Ady  1875  (38  dt39 
Vict  c.  55),  «.  21. 

Under  an  agreemeni  betioeen  A  md  t 
sanitary  hoard,  A  was  entitled  to  disekary 
sur/ace-voater  from  his  land  into  a  diUk 
whicfi  ran  past  B's  house.  A  (ifterwariif 
witJiOut  tite  leave  or  licence  of  the  hosri, 
or  of  the  local  board  which  sueoesied  it, 
atid  co^Urary  to  the  plan  which  had  hm 
apjyroved  by  the  board  when  the  agreemsKt 
tnas  entered  into,  began  to  discharge  sewagt 
171/0  the  ditch  through  the  same  pift  ^ 
which  his  surface-water  was  disckargei 
B  moved /or  an  injunction  to  restraint* 
local  board,  as  sole  d-efendants,  fnm 
allowing  tJhe  setoage  to  pass  into  As  i^ 
and  so  causing  a  nuisance : — ^Held,  thatt^ 
local  board  had  potoer,  b<dh  at  cwmw^ 
law  and  also  uiuier  section  21  qfthePMt 
Health  Act,  1875,  to  j^ysieaUy  stop  di 
Jloio '  of  seioage  through  the  pipe,  «» 
though  in  so  doitig  they  might  cdso  stop  w 
Jloio  of  sur/ace-water,  sivice  A  was  off- 
cising  his  limited  right  in  excess  so  osj^ 
produce  a  nuisance ;  and  that  it  hns§ 
there/ore  possible  for  the  board  to  ab^ 
the  nuisance  uyithout  instituting  legei  pf^ 
ceedings,  or  devisitig  a  new  system  <l 
draiivage,  or  creating  a  greater  nwsi^t^ 
than  that  which  teas  to  be  abated,  B  «M 
entitled  to  compel  the  board  to  do  so, 

Glossop  V.  The  Heston  and  MewoKh 
Local  Board  (49  Law  J.  Rep.  Gbanc.  89; 


Vol.  62.] 

CkaHe$  ▼.  Fineldey  Local  Bowd, 

Iaw  Rep.  12  Ch.  D.  102),  The  Attomey- 
C3eneral  v.  The  Guardians  of  the  Poor  of 
the  Union  of  Dorking  (51  Law  J.  Eep. 
Chanc  585 ;  Law  Eep.  20  Ch.  D.  595) 
amd  The  Attorney-Genera]  v.  The  Acton 
Local  Board  {p,rUe,  p.  108 ;  Law  Eep.  22 
Ch.  D.  221)  expUivntd  and,  dittinguished. 

Motion  for  an  injunction  to  restrain  the 
local  board  "from  allowing  any  overflow 
pipe  or  drain  from  the  cesspool  situate  in 
tlie  grounds  of  No.  21  Hendon  Lane,  in 
the  district  of  the  board,  to  pass  through 
or  under  Hendon  Lane  aforesaid  (which  is 
▼wted  in  the  defendants)  into  the  surface 
or  nun-water  pipe  underneath  the  said 
lane,  and  which  drain-pipe  discharges  itself 
into  the  plaintiflTs  brook  or  watercourse 
in  tlie  same  district  so  as  to  cause  a 
nniiance  to  the  plaintiff,  or  otherwise 
fiom  discharging  or  causing,  or  permitting 
to  be  dischai^^y  sewage  or  other  offensive 
nifttter  into  the  said  brook  or  watercourse 
to  cause  a  nuisance  to  the  plaintiff." 
Mr.  Peter  Charles,  the  plaintiff  in  the 
was  the  owner  of  a  house  at 
incUey,  called  Cider's  Hill  Lodge,  with 
oartain  fields  adjoining,  within  the  Finchley 
liOCttl  Board  district.  Along  the  north 
front  cf  the  house  and  through  the  plain- 
tiffs knd  ran  a  public  footpath  leading 
from  a  country  road,  caUed  Hendon  Lane, 
on  the  east,  to  a  bridge  crossing  a  brook 
oalled  DqIUs  Brook,  on  the  west.  Along 
tho  north  border  of  this  footpath  down  to 
DoUis  Brook  ran  a  ditch,  formerly  open 
ilmmghout  its  whole  length,  but  partly 
ooirerad  in  at  the  date  of  the  events  which 
flKve  rise  to  the  action.  On  the  east  side  of 
Hendon  Lane,  and  therefore  on  the  side 
mpoeite  to  the  plaintiff's  property,  and 
snotty  to  the  northward  of  the  footpath 
leeding  past  his  house,  five  houses  were 
iMgon  to  be  built  about  two  years  before 
the  date  of  the  action,  and  in  May  or 
JTnne^  1882,  two  of  these  houses  were 
eonpleked  and  occupied.  Along  Hendon 
Lins^  in  firont  of  the  site  of  these  new 
hammm,  ran  an  open  ditch,  which  carried 
off  the  sor&ce-water  from  the  east  side 
cf  the  lane.  When  the  new  houses  were 
hdit  in  Hendon  Lane  the  ditch  along 
that  lane  was  covered  in,  and,  by  the 
pUntifiTs  permiasion,  piped  in  such  a 
wmj  as  to  discharge  down  the  plaintiff's 
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ditch  the  surface-water  it  received.  The 
piping  was  carried  out  under  an  agreement 
between  the  then  sanitary  board  and  a 
Mr.  Cooper,  the  owner  and  builder  of  the 
new  houses  in  Hendon  Lane,  under  which 
agreement  pipes  were  provided  by  Mr. 
Cooper,  and  laid  so  as  to  conduct  the 
sur&ce-water  from  the  site  of  the  new 
houses,  down  the  partly  covered  ditch 
through  the  plaintiff's  land.  The  plan 
produced  at  this  time  to  the  sanitary 
board  by  Mr.  Cooper  shewed  a  covered 
cesspool  on  the  premises  intended  to  be 
included  in  the  southernmost  of  the  new 
houses,  called  No.  21  Hendon  Lane,  into 
which  it  was  intended  that  the  sewage  of 
not  only  No.  21,  but  also  of  the  other 
houses  to  be  built  on  the  spot  by  Mr. 
Cooper,  should  be  drained.  No  overflow 
from  the  cesspool  was  shewn  on  the  plan, 
it  being  impliedly  intended  that  the  cess- 
pool should  be  emptied  by  hand  when 
necessary.  This  plan  was  approved  by 
the  board. 

In  the  month  of  August,  1882,  the 
plaintiff  began  to  suffer  inconvenience  from 
the  ditch  in  front  of  his  house,  which  then 
for  the  first  time  began  to  contain  offensive 
sewage  matter;  and, after  making  enquiries 
as  to  the  origin  of  the  nuisance,  he  dis- 
covered that  Mr.  Cooper,  who  was  not 
only  the  builder  of  the  houses  in  Hendon 
Lane,  bub  was  also  employed  by  the  defen- 
dant board  (which  had  then  taken  the 
place  of  the  former  sanitary  board)  to  con- 
struct their  connections  between  drains 
and  sewers,  had  at  first  carried  out  his 
agreement  with  the  board  by  directing 
the  sewage  into  the  cesspool,  and  only  the 
surface-water  into  the  covered  ditch,  but 
that  he  had  subsequently,  without  the 
leave  or  licence  of  the  board,  departed 
from  the  agreement,  and  laid  a  connecting 
or  overflow-pipe  from  the  cesspool  into  the 
surface-water  ditch  passing  through  the 
plaintifi^s  land,  with  the  result  that  the 
sewage  from  the  two  occupied  houses,  after 
filling  the  cesspool,  overflowed  down  the 
plaintiff's  previously  clean  ditch,  causing  a 
nuisance. 

On  discovering  these  facts  the  plaintiff, 
in  September,  1882,  complained  to  the 
local  board,  and  they  took  proceedings  in  the 
Highgate  Police  Court  against  Mr.  Cooper, 
and  also  against  the  owner  of  the  house 
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No.  21  Hendon  Lane,  to  compel  the  abate- 
ment of  the  nuisance ;  but  the  first  sum- 
mons was  dismissed  by  reason  of  the  lapse 
of  time,  and  the  second  on  the  ground 
that  the  owner  of  the  house  was  not 
liable  for  Mr.  Cooper's  act ;  and  the  board 
took  no  further  pi*oceedings  in  the  matter. 
-  The  present  action  was  commenced  by 
the  plaintiff,  pending  the  proceedings  in  the 
Police  Court,  against  the  local  board  as 
the  sole  defendants,  and,  the  nuisance  not 
being  abated,  the  above  motion  was  now 
made. 

Cozens  Hardy,  Q.C,  and  Farwdly  for 
the  motion. — In  this  case  the  local  board 
can  put  a  stop  to  the  nuisance  if  they 
think  fit  to  do  so,  by  simply  stopping  up 
the  pipe  until  Mr.  Cooper  ceases  to  use  it 
for  anything  beyond  surface-water ;  and  if 
they  do  not  do  so,  they  are  resiwnsible 
to  the  plaintiff  for  the  nuisance — Public 
Health  Act,  1875  (38  &  39  Vict.  c.  55), 
sections  21,  22  and  23,  and  definitions  of 
"  sewer  "  and  "  drain." 

Cookson,  Q.C.J  and  Fooks,  for  the  defen- 
dants.— The  defendants  are  doing  nothing  of 
which  the  plaintiff  can  complain  ;  they  are 
not  putting  any  sewage  into  the  ditch.  Mr. 
Cooper  is  responsible  for  his  own  conduct, 
which  has  never  been  sanctioned  by  the 
defendants,  and  they  cannot  be  compelled 
to  proceed  against  him  fai*ther  than  they 
have  already  done.  If  there  were  any 
remedy  at  all  against  the  defendants,  it 
would  be  by  mandamus — Ghssop  v.  Heatoii 
and  Isleworth  Local  Board  (1).  This  case 
is  governed  by  that  case  and  by  The 
Attorney-General  v.  The  Gtiardians  of  t/ie 
Poor  of  the  Union  of  Dorking  (2),  and  no 
order  can  be  made  against  the  aefendants. 

[Pearson,  J. — If  Mr.  Cooper  is  entitled 
to  use  the  pipe  for  his  surface-water,  but 
not  for  his  sewage,  why  do  you  not  stop 
him  from  using  it  for  sewage  ?] 

The  board  could  not  do  that  without 
depriving  him  of  the  lawful  use  of  it  for 
the  surface-water,  of  which  they  cannot 
legally  deprive  him. 

[Pearson,  J.,  referred  to  Goldsmid  v. 
The  Tunbridge  Wells  Improveinent  Corn- 
el) 49  Ijaw  J.  Rep.  Chanc.  89 ;  Law  Rep.  12 
Ch.  D.  102. 

(2)  61  lisw  J.  Rep.  Chanc.  585 ;  l4iw  Rep.  20 
Cb.  D.  5U5. 


missioners  (3)  and  The  AtUMmey-Gtnerd 
V.  The  Metropolitan  Board  of  Works  (4).] 
If  this  is  a  drain,  a  drain  onoe  op&asi 
cannot  be  stopped.    Moreover,  to  itopit 
would  be  to  create  a  greater  nniaanoe  timi 
at  present  exists,  by  stopping  the  ooeajnen 
of  the  houses  in  the  lane  firom  getting  rid 
of  their  sewage — 7%e  Attorney-General  v. 
Tlie  Acton  Local  Board  (5).     Bat  tlui  ii 
neither  a  *'  drain,"  nor  a  "  seweTy"  inAm 
section  21  of  the  Public  Health  Act,  fund 
the  board  have  not  here  the  powers  om- 
ferrod  upon  them  with  respect  to  mmk 
cases.     The  section  only  says  '*  may  ekw," 
and  those  words-  are  only  permianve,  tai 
not  imperative — JuUus  v.  The  BiAoprf 
Oxford  (6). 

[Pearson,  J. — In  this  section  21  tin 
word  "  may  "  means  "  may."] 

Spokes  V.  The  Banbury  Board  of  EsoHA 
(7)  and  The  Borough  ofBalhurtt  r.  Mm- 
pher807i  (8).  If  an  injunction  is  to  te 
granted  against  the  board,  it  should  be  pat  in 
very  precise  terms — Ha>ekett  v.  Baiss  (9). 

Cozens  Hardy,  Q.C.,  in  reply. — ^ThB  de- 
fendants are  bound  to  exercise  the  powv 
they  possess  under  section  21  of  tlia  Aet 
to  stop  the  flow  through  the  pipe.  TSi 
they  have  done  that  they  are  responable 
for  the  nuisance  which  their  pipes  bringto 
the  plaintiffs  house.  Since  Mr.  Gooper 
acted  without  the  defendants*  leave  or 
licence,  ho  cannot  plead  any  authoriflstHS 
by  the  defendants  to  do  as  he  has  *doii& 
This  is  no  question  of  taking  lagd  po* 
ceedings,  or  of  laying  down  a  sebeoM  d 
drainage  for  an  entire  district;  all  thatv 
required  is  for  the  defendants  to  physiedly 
stop  the  pipe  up  until  the  improper  uffO^ 
it  is  discontinued. 

Pearson,  J.,  stated  the  fiicts  and  ocfkr 
tinned : — The  question  I  have  to  deternu^^ 
is,  whether  or  not  Mr.  Charles  is  rigbt  '^ 

(3)  35  Law  J.  Rep.  Chanc.  S82 ;  Law  Bep* 
Chanc.  349. 

(4)  1  Hem.  &  M.  298. 
(6)  Ante,  p.  108  ;  Law  Rep.  22  Ch,  D.  »I  - 

(6)  49  Law  J.  Rep.  Q.B.  677;  Law  ~ 
App.  Cas.  214. 

(7)  35  Law  J.  Rep.  Chanc.  105;  Law 
Eq.  42.  ^-3 

(8)  48  Law  J.  Rep.  P.C.  61 ;  Law  Beg.i^r^ 
Cas.  256.  ^ff 

(9)  45  Law  J.  Rep.  Chanc.  13 ;  Uw  Bep-  '^ 
Eq.  494. 
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bringing  his  action  against  the  Finch  ley 
Local  Board,  whether  this  Court  has  any 
jurifldiction  o^er  the  Finchley  Local  Board 
in  anch  a  matter  as  this,  and  whether  or 
Doty  as  has  been  contended,  Mr.  CharleH's 
pfoper  course  would  not  have  been  to 
bring  an  action  against  Mr.  Cooper,  who 
is  8aid  to  be  the  offender,  instead  of  at- 
tempting to  bring  an  action  against  the 
Finchley  Local  Board,  who  say  **  we  are 
entirely  passive  in  the  matter — wo  are 
simply  the  owners  of  a  cliannel  whicli 
existed  long  ago — we  are  doing  no  wrong 
— ^if  any  person  is  doing  wrong,  it  is  Mr. 
Cooper,  and  against  him  you  ouglit  to 
proceed.' 

Now,  first  of  all,  this  case  is  said  to  be 

exactly  like  the  case  of  Glossop  v.  The 

Hetton  and  laleworih  Local  Board  (1), 

irhieh  I  will  call  for  shortness  Glossop's 

Cage  (1);  and  it  is  said  that  really  and 

tmly  the  object  of  this  action  is,  not  to 

restrain    the    defendants    from    allowing 

sewage  to  pass  down  the  channel,  but  to 

compel  the  Finchley  Local  Board  to  exer- 

oise   their  powers  and  to  make  a   new 

system  of  drainage  for  Finchley.     If  that 

were  so,  I  should  be  bound  by  the  decision 

in  Ola$top*8  Case  (1)  and  the  decision  in 

the  Dorking  Case  (2),  and  I  should  have 

nothing  to  do  but  simply  to  say  tliat  this 

case  is  exactly  on  all  fours  with  those 

QMBSy  and  that  I  must  refuse  the  motion 

^th  costs.    Now  let  us  see  wliat  Glos8op*s 

Case  (1)  was.     It  was  so  often  read  to  me 

at  the  hearing  of  this  motion  that  I  think 

I  need  not  trouble  the  bar  witli  reading  it 

JVUn.  Glossop's  Case  (1),  as  I  understand 

1^  iras  this : — There  was  an  old  system 

^  <2rainage   onder  which  a  certain  river 

?tted  the  River  Crane  had  been  for  a  long 

J^o  polluted  and  was  being  polluted,  and 

^**o  Was  no  doubt  that  that  S3rstem  of 

^''linsge  then  in  existence  was  a  nuisance 

^fclxe  plaintiff  in  that  action.     Shortly 

2***   "tti©  Isleworth  Board  came  into  power 

^     plaintiff  complained  to  them  of  the 

itQifli^Lmf^  he    suffered  from   the  existing 

■y*^«>i  of  drainage.     They  admitted  the 

vniM^tiQe,  and  said  they  would  take  steps 

^*]J^*ttedy  it.     Mr.  Glossop  thought  they 

^^^  slow  in  proceeding,  and  he  thereupon 

^■'^^^ght  an  action  against  them  for  the 

•****Bii«Dt  of  the  nuisance  of  which  he 

OSB^pWned.    The   Court    held  that  the 


board  had  done  nothing,  that  they  had 
merely  come  into  existence  and  found  a 
system  of  drainage  there  which  was  bad, 
that  it  was  therefore  within  their  powers 
and  would  bo  within  their  duty  to  remedy 
it  by  devising  a  new  scheme  of  drainage  ; 
but  that  if  they  were  to  be  complained  of 
for  not  putting  their  powers  in  force,  an 
injunction  was  not  the  proper  remedy  for 
that,  but  a  mandamus  was  the  proper 
course ;  and  that,  inasmuch  as  they  could 
not  possil)ly  grant  an  injunction,  and  as, 
under  the  circumstances  of  the  case,  they 
would  not  have  granted  a  mandamus,  for 
the  board  had  not  been  in  existence  a 
sufficient  time  to  enable  them  to  perfect  a 
new  system  of  drainage,  there  was  nothing 
left  but  to  dismiss  the  action.  When  the 
Dorkiiig  Case  (2)  came  before  the  Court 
of  Appeal,  the  late  Master  of  the  Rolls 
said  they  could  find  no  distinction  between 
that  case  and  Glossop' s  Case  (1) ;  but  there 
is  a  great  deal  said  in  the  Dorking  Case 
(2)  which  has  a  bearing  on  this  case,  and 
to  which  I  must  therdbre  refer.  What 
was  complained  of  in  the  Dorking  Case  (2) 
was  this,  that  not  only  had  the  board  kept 
alive  the  former  system  of  diainage,  but 
that  they  had  allowed  persons  who  hail 
no  right  to  drain  into  the  old  system  of 
drainage  nevertheless  so  to  do,  and  to 
increase  the  nuisance  which  had  been 
created  befoi-e.  What  the  Master  of  the 
Rolls  said  in  his  judgment  was  this — that, 
aa  far  as  he  could  see,  the  only  right  the 
lioard  would  have,  if  they  had  any  right 
at  all,  would  be  to  bring  a  series  of  actions 
against  the  persons  who  were  so  putting 
in  the  sewage  without,  as  was  alleged, 
any  right,  and  to  tiike  their  chance  of 
succeeding  or  being  l)eaten  in  those  actions. 
He  said  that  in  many  cases  no  doubt 
the  persons  proceeded  against  might  have 
claimed  prescriptive  rights,  and  it  was 
very  doubtful  whether,  if  the  board  had 
brought  actions,  they  could  have  suc- 
ceeded; but  he  said  that  he  knew  of  no 
case  in  which  an  injunction  had  been 
granted  to  compel  another  person  to  bring 
an  action  for  an  injunction.  He  said 
this  (10):  "Independently  of  that,  did 
any  one  ever  hear  of  an  action  agiunst  a 
man  because  he  did  not  biing  an  action 

(10)  Law  Rep.  20  Ch.  D.  606. 
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against  his  neighbour?  It  is  impossible 
to  suppose  that  any  such  action  could  be 
maintained.  It  comes  to  this,  if  you  could 
maintain  it  you  would  get  an  injunction 
against  a  man  for  not  bringing  an  in- 
junction action  against  his  neighbour. 
That  is  the  i*esult  of  it.  As  it  is  the  only 
means  he  has  of  preventing  the  nuisance, 
it  comes  to  an  order  that  he  shall  bring  an 
action  for  an  injunction  against  all  his 
neighbours  who  are  sending  down  sewage, 
without  a  prescriptive  right,  into  the  sewer. 
That  is,  he  w^ould  have  to  fight  in  every 
case  the  question  of  prescription  and  ac- 
quiescence, and  probably  other  questions 
which  might  aiise.  How  can  we  tell,  in 
the  absence  of  the  people,  what  the  case 
might  be?  He  may  have  lost  his  right 
by  acquiescence,  or  in  various  other  ways. 
No  such  action  has  ever  been  heard  of  at 
common  law,  and  I  am  sure  no  such  action 
has  ever  been  heard  of  in  equity,  where  a 
person  cannot  physically  put  an  end  to  the 
nuisancey  where  he  can  only  put  an  end  to 
it,  if  at  all,  by  bringing  an  action  for  an 
injunction,  and  I  am  satisfied  that  no 
action  at  common  law  lies." 

Therefore,  as  I  gather  from  the  Master 
of  the  Bolls,  with  whom  the  other  mem- 
bers of  the  Court  agreed,  he  says  you 
cannot  get  an  inj  miction  if  the  person  of 
whom  you  complain  can  only  remedy  the 
nuisance  by  himself  bringing  another 
action.  But  he  does  not  say  you  cannot 
get  an  injunction  if  the  person  of  whom 
you  complain  can  physically  put  an  end 
to  the  nuisance  liimself.  Therefore,  as  it 
seems  to  me,  the  question  I  really  have  to 
determine  in  this  case  is,  Are  or  are  not 
the  Finchley  Local  Boiird  doing,  or  allow- 
ing to  be  done,  that  which  is  a  nuisance, 
and  which  they  can  themselves  physiciilly 
put  an  end  to  without  any  action  at  all  ? 
because,  if  so,  then  I  conceive  tho  Coui-t 
ought  to  grant  an  injunction  to  restrain 
them  from  committing  a  nuisance  which 
they  are  committing  of  their  own  accord, 
seeing  that  they  can  at  any  time  physically 
put  an  end  to  it.  The  question  is,  there- 
fore, Have  or  have  not  the  Finchley  Local 
Boai'd  the  light  to  stop  the  passage  of  this 
sewer  from  the  cesspool  into  their  channel, 
which  up  to  the  time  when  Mr.  Cooper 
made  the  junction  did  not  pass  sewage 
down  in  front  of  Mr.  Charles's  house  ? 


First  of  all,  it  is  plain  upon  the  evidence 
of  the  defendants  themselves  that  no  ri^ 
whatever  was  given  to  Mr.  Cooper,  exo^ 
the  right  to  pass  pore  water  down  tiie  pipe 
into  the  channel.     That,  I  think,  I  my 
take  as  a  fact  about  which  there  u  no 
dispute.     But  then  it  is  said  that^  inaa- 
much  as  that  right  was  given  him,  if  he 
has  made  the  connection  between  his  oeae- 
pool  and  the  pipe  bringing  the  mahm- 
water   from    Ins   own  property   into  Hie 
channel,  you  have  .no  right  to  pzevent  hii 
bringing  the   sewage  into   the  <*^^«i«l, 
because  you  cannot  do  so  without  stoppmg 
that  right  which  he  has  of  btingiDg  the 
pure  water  into  the  channeL     That  right 
has  been  given  him,  and  it  is  slid  yoa 
cannot  interfere  with  that  right,  and  if  yoa 
want  to  prevent  Mr.  Cooper  from  briq^mg 
the  sewage   from  the    cesspool  into  the 
channel,  you  must  proceed  against  Mr. 
Cooper  himself,  and  the  local  board  an 
Avithout  remedy  against  Mr.  Cooper  eusepi 
by  an  action.     Is  that  so  ?     I  stated  my 
doubts  as  to  that  law  when  Mr.  Cookion 
was  aiguing,  and  I  am  glad  to  find,  on 
the  authority  of  Baron  Alderson^  thst  my 
doubts  are  right.     I  am  quoting  from  s 
very  well  known  text-book,  Addivm  on 
TortSy  5th  ed.,  edited  by  Mr.  JustioeOive^ 
a  book  of  so  much  auUiority  that  I  have 
thought  myself  justified  in  taking  the  lav 
as  quoted  there,  without  referring  to  tht 
report  from  which  it  came.     It  ii  htfd 
down  in  these  words  (p.  366)  :— "Whertt 
person  who  is  entitled  to  a  limited  ligbt 
exercises  it  in  excess  so  as  to  produce  > 
nuisance,  and    the    nuisance    cannot  be 
abated  without  obstructing  the  ei^jojmflS^ 
of  the  right  altogether,  the  exercise  of  the 
right  may  be  entirely  stopped  until  means 
have  been  taken  to  reduce  it  within  itB 
proper    limits.     Thus,   *if  a  man,'  •Jj^ 
Baron  Alderson,  in  CatoktoeU  v.  EmmH^ 
(11),  'has  a  right  to  send   clean 
through   my  drain,  and  chooses  to  seia^ 
dirty  water,  every  particle  of  the 
may  be  stopped,  because  it  is  dirty.' " 

I  conceive,  therefore,  that,  inasmndi  ^  ^ 
Mr.  Cooper  had  merely  a  right  to  ^"^^ 
surface-water   through  the  pipe  into 
channel,  and  is  now  sending  that 
water  mixed  with  sewage,  independeotl-^ 

(11)  26  Law  J.  Bep.  Exch.  34. 


Vol.  52.] 


MICHAELMAS   1882  to  MICHAELMAS   1888. 


559 


Ckarlei  ▼.  Finohley  Local  Board, 

of  stfttnte  at  all,  the  Finchley  Local  Board 
have  a  perfect  right  to  stop  the  communica- 
tion between  that  surface-water  pipe  and 
their  own  channel  until  such  time  as  Mr. 
Cooper  shall  restore  things  as  they  were, 
and  cut  off  the  overflow  from  the  cesspool 
into  that  pipe.  But,  independently  of 
thaty  I  hold  they  have  also  the  right  under 
the  statute,  because  section  21  of  the 
Pablic  Health  Act,  1875,saysthis :—''  Any 
peoraon  causing  a  drain  to  empty  into  a 
■ewer  of  a  local  authority  without  com- 
plying with  the  provisions  of  this  section, 
flhall  be  liable  to  a  penalty  not  exceeding 
2(MLy  and  the  local  authority  may  close 
any  communication  between  a  drain  and 
aewer  made  in  contravention  of  this  sec- 
tion,  and  may  recover  "  penalties,  and  so 
finrth.  Therefore  they  may  abate  the 
naiaance  so  caused.  Now  there  is  an 
overflow-pipe  made  fron^  this  cesspool,  and 
made  into  the  pipe  conveying  the  surface- 
water  into  the  channel  belonging  to  the 
Finchley  Local  Board.  It  was  argued 
before  me  that  this  section  does  not  apply. 
It  was  saidy  in  the  first  place,  that  this  is 
not  a  drain  which  communicates  from  a 
building,  because  the  drain  is  cut  in  two  by 
the  cesspool— one  part  is  on  the  one  side  of 
the  oeaspool,  and  the  other  part  on  the 
other  side;  and  it  is  said  that  the  drain 
does  not  communicate  from  the  building 
with  the  channel.  I  hold  that  the 
severance  of  a  drain  into  two  parts,  and 
putting  the  cesspool  between  them,  does 
not  alter  the  fact  of  its  being  a  drain  com- 
mimioating  from  the  building. 

Bat  then  it  is  said  it  does  not  com- 

momcate  with  the  channel,  but  it  com- 

aonicates  with  Mr.  Cooper's  own  pipe. 

Ait^  inasmoch  as  Mr.  Coopei*'s  own  water- 

a90  communicates  with   the  channel,  I 
kl  that  this  does  communicate  with  the 
^^Bxajxely  and  that  they  have  a  peifect  right 
*^   ^^y,     "You   have    now   turned  your 
.?***2i-jjipe  which  does  communicate  with 
^     <shannftl   into  that  which  it  was  not 
r**^*^*  namely,  a  drain  for  sewage  from 
■^J^^Ouae ;  and  it  matters  not  whether  you 
J*^^^  xnade  the  communication,  or  altered 
~   S^'Yirpofle  for  which  it  was  made.     You 
"■''^^  dcme  it  without  our  consent,  and  we 
M«  ^^itatled  to  abate  it"    That  being  so, 
1  QonxQ  to  the  conclusion  that,  both  at 
(^ilB^>>U>u  law  and  by  statate,  the  Finchley 


Local  Boaid  are  entitled  to  abate  this 
nuisance  without  asking  any  leave,  with- 
out bringing  any  action,  or  taking  any 
other  proceedings  against  Mr.  Cooper ;  and, 
if  that  be  so,  I  think  I  am  justified  in 
saying  that  this  is  a  case  in  which  the 
Finchley  Local  Bo]U*d  can  physically,  on 
their  own  premises,  stop  the  nuisance 
which  is  complained  of,  and  that  they 
ought  to  do  so. 

Then  it  was  said,  and  I  was  referred  to 
a  case  before  Mr.  Justice  Fry  of  The 
Attorney-General  v.  TJie  Acton  Local 
Board  (5),  that  it  would  be  very  dangerous 
indeed  to  stop  this,  because  I  should  be 
stopping  the  drainage  from  several  houses ; 
and,  if  I  did  that,  I  should  create  a  far 
worse  evil  than  the  evil  I  was  trying  to 
remedy.  Now  what  I  find  that  Mr. 
Justice  Fry  said  in  that  case  was  this. 
He  says  (12),  '^  But  in  the  present  case,  to 
grant  the  injunction  asked  for  would  in- 
volve most  serious  consequences.  It  would 
require  the  defendants  to  stop  up  all  the 
drains  or  sewers  which  have  been  made 
from  houses  in  Acton  since  November, 
1876.  Those  houses,  according  to  the 
evidence  before  me,  are  very  numerous ; 
and,  on  the  balance  of  convenience  and 
inconvenience,  bearing  in  mind  also  that 
no  substantial  damage  is  shewn  to  have 
accrued  to  the  plainti£&,  I  think  I  should 
be  doing  wrong  in  granting  such  an  in. 
junction."  In  the  present  case  there  are 
at  the  present  moment  not  more  than  two 
houses  that  are  occupied.  It  cannot  be 
said,  thei'efore,  that  I  should  be  doing  any 
serious  injury  if  I  stopped  up  the  sewage 
from  those  houses,  especially  if  I  were  to 
give  time  so  as  to  enable  Mr.  Cooper  to 
provide  another  overflow  for  his  cesspool. 
If  I  were  not  to  do  this  the  plaintiff  would 
be  without  any  remedy  if  a  good  many 
more  houses  should  be  built  in  Hendon 
Lane,  and,  without  any  express  assent  on 
the  part  of  the  Finchley  Local  Board,  they 
were  to  allow  every  one  of  those  houses  to 
communicate  with  the  channel,  and  turn 
the  sewage  into  thechannel,  and  bring  it  all 
down  in  front  of  Mr.  Charles's  house.  I 
cannot  think  the  law  is  so,  or  that  I  should 
be  doing  any  wrong  in  a  case  of  this  kind 
in  saying  that  the  local  board,  inasmuch 
as  they  have  power,  without  bringing  any 
(12)  Law  Rep.  22  Cb.  D.  232. 
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action,  to  stop  the  nuisance  which  is  com- 
plained of,  and  which  they  tell  me  is  a 
nuisance  created  without  their  leave  or 
licence,  must  take  steps  to  prevent  Mr. 
Cooper,  or  the  occupier  of  any  other  house, 
fi*om  sending  the  sewage  down  this  channel. 
In  addition  to  that  it  is  said,  and  this  was 
cited  to  me  from  Mr.  Justice  Fiy's  judg- 
ment (12)  : — "  Moreover,  lam  by  no  means 
clear  that  the  defendants  have  power  to 
stop  up  a  drain  the  construction  of  which 
they  have  once  authorised  or  directed.  I 
observe  that  the  ISIaster  of  the  Rolls 
expressed  that  view  in  The  Attorney - 
General  v.  The  Guardians  of  the  Poor  of 
the  Union  of  Dorking  (2).  Thei-efore,  on 
that  ground  also,  I  should  hesitate  very 
long  before  I  granted  the  mandatory  in- 
junction which  is  asked  for."  I  am 
fortunately  not  at  all  impeded  in  what  I 
propose  to  do  by  that  observation,  to  which 
I  attach  the  gi'eatest  weight,  and  I  do  not 
hesitate  to  say  that  if  the  facts  here  were 
such  as  they  were  before  Mr.  Justice  Fry — 
namely,  that  the  communication  had  been 
made  with  the  leave  and  licence  of  the 
board — I  should  have  followed  the  doubts 
expressed  by  the  Master  of  the  Rolls,  and 
concurred  in  by  Mr.  Justice  Fry,  most 
readily,  and  should  have  refused  to  grant 
any  injunction.  The  case  I  have  before 
me  is  one  in  which  no  leave  or  licence  has 
been  granted,  in  which  what  is  being  done 
is  being  done  in  defiance  of  the  board  and 
in  opposition  to  the  plans  proposed  by  Mr. 
Cooper,  which  shewed  no  connection  be- 
tween the  cesspool  and  the  surface-water 
pipe.  I  must  grant  the  injunction  in  the 
terms  of  the  latter  pai*t  of  the  notice  of 
motion,  to  restrain  the  defendants  from 
discharging  or  causing,  or  permitting  to 
be  discharged,  sewage  or  other  offensive 
matter  into  the  brook  or  watercoui'se,  so  as 
to  cause  a  nuisance  to  the  plaintiiT. 

[The  injunction  was  suspended  for  two 
months,  upon  an  undertaking  being  given 
by  the  defendants,  without  prejudice  to 
any  question,  to  clean  out  and  keep  clean 
the  ditch  in  front  of  the  plaintiff's  house. 
Costs  of  the  motion,  costs  in  the  action.] 
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Solicitors  —  Stokes,   Saunders    &    Stokes,    for 
plaintiff  ;  Stevens  &.  Co.,  for  defendants. 


AppoiMment  of  Neto  Trustee — Permmd 
Incapacity— Trustee  Act,  1860  (13  A  U 
VicL  c.  60),  8.  32. 

(fmler  section  S2  of  the  Trustee  Ad, 
1850,  the  Court  can  appoint  a  new  Imate 
in  place  of  a  trustee  who,  hy  age  and  w- 
firmity,  is  incapable  of  acting  as  trusUe, 

In  re  Bignold's  Trufits  (41  Law  J.  Bep. 
Chanc.  235;  Law  Rep.  7  Ghana  223) 
referred  to. 

Petition  under  the  Trustee  Act^  I860, 
by  beneficiaries  under  the  will  of  F.  A. 
Lemann,  for  the  appointment  of  a  nev 
trustee  and  a  vesting  order. 

The  will  contained  a  declaration  that  if 
any  of  the  trustees  thereby  appointed 
should  die,  kc,,  *'  or  be  incapable  to  act^' 
it  should  be  lawful  for  the  surviviH:  or 
survivors  to  appoint  a  new  trustee. 

The  testator's  widow  was  one  of  tite 
two  surviving  trustees,  and  it  appeared 
from  the  evidence  that  she  was  seveniy- 
nine  years  of  age,  and  was  unable,  throogli 
failure  of  memoiy  and  decay  of  mfinid 
powers,  to  concur  in  the  appointment  of 
any  new  trustees,  or  to  execute  or  dgn 
any  deed  or  document  for  transfeiTiDg  tlM 
tnist  property  to  any  new  trustee  vbo 
might  be  appointed,  or  in  any  vaj  to 
attend  to  business  matters. 

M,  Ware,  for  the  petitioners,  suhmittfld 
that  this  was  a  case  where  it  was  "ei* 
pedient "  to  appoint  a  new  trustee  witiuD 
the  meaning  of  the  Trustee  Aet^  185(^ 
s.  32. 

[CiiiTTY,  J.,  refeiTed  Xo  In  re  BipMt 
SettlemeiU  Trpsts  (1).] 

MaidlovS,  and  S,  B.  L,  Druce,  for  othff 
beneficiaries. 

Chitty,  J. — I  shall  deal  with  thia  ciM 
in  the  same  manner  as  the  Lords  Jnatiflti 
dealt  with  the  difficulty  in  In  re  BignoH^ 
Sttdement  Trusts  (1).  In  that  case  ^ 
expressed  their  opinion  that  incx^iadtj 
to  act  meant  personal  incapacity,  bat  \M 

(1)  41  Law  J.  Rep.  Chanc.  236;  Law  Bip>T 
Chanc.  223. 
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liere  a  trustee  was   permanently 

abroad,  the  Coart  had,  under  the 

lOtion  of  the  Trustee  Act,    1850 

i  gives  the  Court  jurisdiction  to 

new  trustees  wherever  it  is  ex- 

to  do  so — power  to  appoint  a  new 

in  his  place.     It  appears  to  me 

a  trustee  is  in  such  a  condition 

cannot  act  properly  in  his  trust, 

het^  incap&ble  of  acting ;  and  it 

ibtedly  expedient  for  the  Court  to 

a  new  trustee  in  his  place.    In 

lent  case  I  am  satisfied,  from  the 

\,  tiiat  the  trustee  is  thoroughly 

e  of  acting  in  the  trusts,  and  I 

Sad  the  order  as  prayed. 
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I — J.  B.  Jennings,  for  petitioner  and 
if  the  respondents;  Stocken  k  Japp, 
remaining  respondents. 


?  THE  COURT  OF  APPEAL.] 
IsJ.  {  Ex  parte  JACOBSON ;  in  re 

LhJ.   I  PINCOFFS. 

30.    J 

'upiey — DebUyi'a  Summons — Bona 
nUe  a$  to  Debt — Solvent  Debtor — 
Prooeedinga  —  Security  —  Bank- 
et, 1869  (32  <fe  33  Vict.  c.  71),  a.  7. 

• 

a  debtor,  against  whom  a  debtor* s 
9  .Aoff  been  issued,  is  solverU,  and 
a  bona  fide  dispute  as  to  the  debt, 
ri  wiU  not  necessarily  order  the 
%g8  to  be  Stayed  without  security, 
a  trial  of  the  validity  of  the  -debt. 
he  questions  which  tJie  Court  will 
tf  y  vJheiher  the  creditor  has  a  pro- 
of meeess  in  an  fiction, 

'aa  an  appeal  from  an  order  of  Mr. 
r  Hailit^  sitting  as  Chief  Judge 
nqptcy,  dismissing  a  debtor's  sum- 
oed  ij  H.  Jacobson  against  F.  A. 

ii  had  given  to  one  Phillipart  two 
«7  notes  for  500/.  each,  datdd  re- 
y  the  Tth  of  December,  1876, 
»u  5t.— Chaho. 


and  made  payable  respectively  on  the  31st 
of  December,  1879,  and  the  31st  of  De- 
cember, 1880.  Phillipart  indorsed  the 
notes  for  value  to  Jacobson,  who  presented 
them  at  maturity,  when  they  were  dis- 
honoured. Jacobson  then  took  out  a 
debtor's  summons,  claiming  payment  of 
1,053/.  lis.  2d,,  the  amount  of  the  notes 
and  interest. 

Pincofife  applied  to  have  the  summons 
dismissed,  on  the  grounds  that  he  was  not 
insolvent,  and  that  the  notes  had  been  in- 
dorsed to  Jacobson  as  agent  for  Phillipart, 
in  whose  employment  he  had  been,  and 
that  they  really  were  the  property  of  PhilliT 
part.  He  also  claimed  to  be  entitled  to 
set  oif  against  the  amount  claimed  by  the 
summons  a  debt  due  to  him  from  Philli- 
part. 

.  After  hearing  the  evidence  on  behalf  of 
Jacobson,  the  Kegistrar  dismissed  the  sum- 
mons.   EVom  this  order  Jacobson  appealed. 

Cooper  WilHs,  Q.C.,^  and  F.  Cooper 
WfUis,  for  the  appellant. — The  Registrar 
ought  to  have  stayed  proceedings  on  the 
summons,  pending  the  trial  of  the  vaUdity 
of  the  debt,  and  ordered  the  debtor  to  give 
security. 

Sidney  Woolf,  for  the  debtor.  —  The 
debtor's  summons  ought  never  to  have 
been  issued,  Pincoffs  being  solvent  and 
there  being  a  b&na  fide  dispute  as  to  the 
validity  of  the  debt — JSx  parte  SeweU  (1). 
This  is  not  a  case  for  security — £x  parte 
Marshall  (2),  Ex  parte  Wier  (3)  and  Ex 
parte  Ward  (4). 

Jessel,  M.II. — The  law  on  the'  subject 
is  well  settled.  The  respondent  is  the 
maker  of  two  promissory  notes,  for  which 
he  received  value,  and  they  were  after- 
wards indorsed  to  the  appellant  for  value. 
When  they  became  due  they  were  duly 
presented  for  payment  and  were  dis- 
honoured. The  notes  became  due  in  De- 
cember, 1879,  and  December,  1880,  and 
these  proceedings  were  not  taken  till  1882. 
Under  these  circumstances,  if  there  were 

(1)  49  Law  J.  Bep.  Bankr.  16;  Law  Bep.  18 
Ch.  D.  266. 

(2)  Law  Rep.  6  Ch.  D.  873. 

(3)  Law  Rep.  7  Chanc  319. 

(4)  61  Law  J.  Bep.  Chanc.  762 ;  Law  Bep.  20 
Ch.  D.  366. 
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notliing  more,  it  would  be  a  purely  unde- 
fended CTLse.  But  it  iR  said  that  the  appel- 
lant is  not  a  holder  of  the  notes  for  value ; 
that  they  wore  indon^ed  to  him  as  agent 
for  PhilUpart,  whd  was  his  employer,  and 
that  they  remained  the  property  of  Philli- 
part ;  and  the  rei^pondent  says  that  he  has, 
as  against  Phillipart,  a  defence  in  the 
nature  of  a  set-off.  The  appellant  answers 
that  the  notes  were  not  indorsed  to  him  as 
an  agent,  and  he  produces  a  letter  which 
he  say*  proves  this.  It  would  not  be  right 
for  us  to  say  now  what  is  the  true  con- 
struction of  that  letter;  the  appellant's 
nghts  depend  on  it.  The  question  is, 
whether  there  is  a  great  probability  of  his 
siiccess  in  an  action ;  and  I  think  there  is. 
What,  then,  is  the  law  on  the  subject  1 

It  is  laid  down  in  Fx  parte  Sewell  (1). 
There  there  was  a  hoymjide  dispute  as  to  a 
debt,  and  the  Court  was  of  opinion  that  there 
was  no  reason  for  doubting  the  debtor's 
solvency.  And  Lord  Justice  James  said : 
"  I  think  the  proper  order  to  make  will  be 
to  stay  the  proceedings  on  the  summons, 
on  the  terms  of  the  appellant's  bringing 
the  sum  claimed  into  Coiu*t,  to  abide  tlie. 
result  of  an  action."  In  that  case  only  a 
small  sum  was  claimed ;  when  the  sum  is 
a  large  one  the  pi*actice  is  to  requii*e  secu- 
rity, not  payment  into  Court.  Lords  Jus- 
tices Baggallay  and  Thesiger  concurred 
in  that  order.  It  is  true  Lord  Justice 
Thesiger  added:  ''I  assent  to  that  only 
becaase  it  appears  to  be  in  accordance  with 
the  previous  decisions  of  this  Court  in  cases 
in  which  the  weight  of  the  evidence  is  in 
favour  of  the  ci'editor.  But  for  those  de- 
cisions I  should  have  thought  that  the 
proceedings  ought  to  be  stayed  uncondi- 
tionally. Tliough  the  creditor  may  be 
within  his  strict  right  in  issuing  the  sum- 
mouH,  yet  I  think  the  provisions  of  the 
Act  were  not  intended  to  apply  where  the 
debtor  is  solvent  and  lias  a  bona  fide  de- 
fence to  the  claim."  Lord  Justice  Thesiger, 
therefore,  agreed  in  the  proposed  order 
because  he  thought  he  was  bound  by  the 
previous  decisions.  That  is  the  law  on  the 
subject,  and  I  think  it  applies  exactly  to 
the  present  case.  The  order  will  therefore 
be  to  stay  the  proceedings  on  the  summons, 
pending  the  resivlt  of  an  action,  on  the 
terms  of  the  respondent  giving  security  for 
the  amount  claimed. 


I  wish  to  add  a  word  or  two  as  to  liie 
course  which  the  procee^ngs  took  be£n 
the  Registrar.  He  was  disposed  to  deade- 
in  favour  of  Mr.  Woolf  s  client  without 
hearing  the  evidence  which  he  ww  pre- 
pared to  adduce,  and  Mr.  Woolf  did  not 
insist  on  his  evidence  being  heard,  bat  a^ 
cepted  the  decision  offered  him.  I  do  not 
impute  any  blame  to  him.  When  I  wm 
at  the  bar,  I  always,  in  such  circanutuifln, 
accepted  a  dedsion  in  favour  of  my  cUflot, 
and  risked  the  chance  of  an  appeal;  but 
I  was  perfectly  well  aware  that  I  wis  not 
bound  to  do  so.  It  was  quite  open  to  Mr. 
Woolf  to  ask  the  Registrar  to  bear  his 
evidence  before  giving  his  decision,  and  it 
is  equally  open  to  this  Court  now  either  to 
hear  the  evidence  itself  or  to  send  the  Gue 
back  to  the  Registrai*  to  take  the  reqKm- 
dent's  evidence.  Therefore,  I  asked  Mr. 
Woolf  what  was  the  nature  of  his  evidence ; 
and  from  what  he  says  I  am  of  opioioD 
that,,  even  if  he  could  prove  what  he  «ji 
he  is  prepared  to  prove,  there  would  be  no 
ground  for  making  a  different  order. 


Cotton,  L.J. — I  think  the  order 
the  Master  of  the  Rolls  has  menticmed  is 
the  right  order  to  make.  I  will  only  idd 
that,  if  it  appeared  to  us  that  the  e?ideoee 
which  the  respondent's  counsel  is  praptnd 
to  adduce  would  alter  our  order,  he  on^ 
in  my  opinion,  to  have  on  opportunity  d 
adducing  it.  But  I  think  the  propoMd 
evidence  would  not  affect  our  order.  1^ 
question  whether  secmity  tthall  be  reqmred 
does  not  depend  solely  on  the  8olveDGj.<v 
insolvency  of  the  debtor.  If  there  b  • 
probability  of  the  creditor's  succesB  in  sn 
action,  the  solvency  of  the  debtor  will  not 
deprive  the  Court  of  the  power  to  reqnin 
him  to  give  security. 

BowEN,  L.J.— I  think  the  jRegifltnx^s 
order  cannot  be  sustained.    It  seems  to  nie 
common  sense  to  say  that  the  Gre^t^ir 
ought  not,  by  issuing  a  debtor's  summoDS, 
to  be  allowed  to  put  himself  in  a  bcA^ter 
position,  or  the  debtor  in  a  worse  positioti, 
than  if  there  had  been  a  summons  in  chsm- 
bers,  under  Order  XIV.,  under  the  Judi- 
cature Act,  1875.     If  there  had  been  such' 
an  application  in  the  present  csise,  I  think 
the  Judge  would  have  said  that  the  defo* 
dant  might  defend,  on  giving  secori^.  Hw 
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rules  under  the  Judicature  Act  do  not  of 
oourae  afford  any  guide  to  the  construction 
of  the  Bankruptcy  Act.  But  the  con- 
siderHtions  which  arise  at  chambers,  under 
Order  XIV.,  are  not  unlike  those  by 
which  the  Eegistmr  might  i*easonably  be 
guided  when  dealing  with  the  debtor's 
summons ;  and  I  think  that  justice  in  the 
present  instance  will  be  done  by  staying 
the  proceedings  u|X)n  the  summons,  on  the 
terms  of  the  defendant's  giving  secuiity. 

Jessel,   M.II.  —  The    costs,   including 
those  of  the  appeal,  will  abide  the  event. 

Solicitors — Tibbitto  &  Son,  for  crciditor ;  Lewis 
6i  Lewis,  for  debtor. 


[IN   THE   COURT   OF  APPEAL.] 
JSSSEL,  M.R 

Cotton,  L.J. 

1882. 

Nov.  11. 


DAWSON  V.  BEESON. 


Practice — Short  Notice  of  Motion — 
Irregularity — Order  LIX,  rule  1. 

Wliere  a  party  applies  for  leave  to  serve 
skori  fiotioe  of  tuotion,  he  must  distinctly 
state  to  the  ^ourt  that  lie  applies  for  leave 
.  to  serve  such  notice,  ayid  t/ie  notice  of  motion 
itadf  when  served  must  distinctly  state 
that  special  leave  of  tJie  Court  luis  been  ob- 
tained on  such  a  day  to  serve  short  notice 
for  the  particular  day. 

Where  a  short  notice  of  motion  has  been 
irregularly  applied  for  and  served,  but  the 
party  served  had  jiot  in  any  ivay  been  in- 
jured by  the  irregularity,  the  Court,  in  the 
exercise  of  its  discretion,  ti  nder  (hrdtr  LIX, 
rule  1,  disregarded  the  irregularity  and 
heard  tlie  motion  on  its  merits. 

This  was  an  appeal  from  an  order  made 
by  North,  J. 

The  writ  in  the  action  was  issued  on 
the  25th  of  July,  1882,  and  claimed  a 
decbunation  that  the  partnership  between 
the  plaintifis  and  the  defendant  was  dis- 
sQlved  as  from  the  22nd  of  July,   1882 


an  injunction  to  restrain  the  defendant 
from  intermeddling  with  the  pai-tnership 
assets,  and  from  soliciting  the  old  cus- 
tomer of  the  firm ;  and  other  relief. 

On  the  same  25th  of  July,  1882,  the 
plaintiffs  moved  ex  parte  before  Chitty,  J., 
for  an  injunction  in  the  terms  of  the  in- 
doi'sements  on  the  writ,  and  for  special 
leave  to  serve  the  defendant  with  notice 
of  the  injunction,  and  with  the  writ  of 
summons  for  the  28th  of  July,  1882. 

It  did  not  appear  that  the  counsel  who 
made  the  application  specially  asked  for 
leave  to  serve  short  notice  of  the  motion 
for  injunction  with  the  writ;  and  the 
order  as  drawn  up,  after  giving  notice 
of  the  injunction,  stated — "  And  also  take 
notice  that  special  leave  to  serve  you  with 
this  notice  and  with  the  writ  of  summons 
has  been  obtained  this  day  from  the  said 
Hon.  Mr.  Justice  Chitty." 

This  notice  was  served  on  the  defendjmt 
at  Sheffield,  on  the  26th  day  of  July. 

The  defendant  did  not  appear  on  the 
28th  of  July,  and  on  that  day  the  injunc- 
tion was  granted  in  the  terms  of  the  notice 
of  motion. 

On  the  4th  of  August,  the  defendant 
moved  before  Chitty,  J.,  to  discharge  the 
order  of  the  28th  of  July,  on  the  groimd 
that  the  notice  of  motion  liad  not  been 
duly  served.  Chitty,  J.,  dii-ected  the  motion 
to  be  brought  before  the  vacation  Judge, 
and  at  his  Lordship's  suggestion  the  de- 
fendant amended  his  notice  of  motion  by 
striking  out  the  woihIs  ''  on  the  ground 
that  it  has  not  been  duly  served,"  and 
made  it  general,  so  tluit  the  merits  might 
be  gone  into  before  the  vacation  Judge,  if 
necessary;  and  both  sides  filed  affidavits 
on  the  merits. 

On  the  hearing  before  North,  J.,  as 
vacation  Judge,  the  defendant  did  not  go 
into  the  meritis,  but  insisted  that  the 
plaintiiTs'  notice  of  motion  had  l)cen  irre- 
gular, and  must  be  discliarged.  II  is  Lord- 
skip  di^^missed  the  defendant's  application 
with  costs.     The  defendant  api)ealed. 

Chester,  for  the  appellant. — The  service 
of  the  notice  of  motion  on  the  defondant 
was  insufficient.  The  roles  nxjuire  in 
such  cases  two  clear  days'  notic'e,  unless 
special  leave  has  been  given  to  servo  short 
notice  of  motion,  in  which  case  the  fact 
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must  be  distinctly  stated  in  the  notice  of 
motion,  or  it  must  appear  from  the  dates 
by  necessary  implication.  Here  it  was 
not  stated  in  the  notice  that  special  leave 
to  serve  short  notice  had  been  obtained, 
and  it  appears  from  the  dates  that  two 
clear  days*  notice  could  have  been  given. 
The  plaintiffs*  notice  of  motion,  therefore, 
was  iri*egular,  and  the  order  made  on  it 
must  be  discharged — IJart  v.  Tulk  (I), 
Xewton  V.  Ghorlton  (2)  and  Da^ibney  v. 
ShiU^ktoorth  (3). 

[Jessel,  M.R.,  referred  to  Harris  v. 
Lexnis  (4)  and  Setmi  on  Decrees  (5). 
Cotton,  L.J. — A  man  is  not  bound  to 
api)ear  unless  he  has  notice  that  special 
leave  to  serve  short  notice  of  motion  has 
been  given.] 

luce,  Q.C.f  and  LangworUiy. — We  ob- 
tained special  leave  to  serve  the  notice  of 
motion,  and  also,  wo  submit,  by  implication 
to  serve  short  notice.  It  was  a  country  case, 
the  defendant  was  in  the  country,  and 
therefore  the  service  must  of  necessity 
have  been  less  than  two  days.  Further, 
the  instructions  to  counsel  were  to  ask 
for  leave  to  serve  short  notice  of  motion, 
but  at  this  distance  of  tim^  we  cannot 
i*ecollect  what  the  order  was  that  was 
made.  We  admit  that  the  indorsement 
on  counseFs  brief  does  not  state  that  leave 
was  given  to  give  short  notice,  although 
no  doubt  that  was  the  intention.  But 
assuming  there  was  an  iiregulaiity,  the  de- 
fendant has  not  in  any  way  l)een  injured 
by  it.  He  amended  his  original  notice 
of  motion  and  filed  affidavits  on  the 
merits,  and  the  Court  hns  full  power, 
under  Order  LIX.  rule  1,  to  disi*egard  the 
iiTCgularity,  and  do  full  justice  between 
the  parties.  We  have  a  cloar  case  on  the 
merits. 

Chesfn-,  in  reply,  on  the  merits. 

Jessel,  M.E..,  said : — This  motion  in- 
volves an  impoitjiDt  point  of  ])ractice,  and 
it  appeai*b  fi'om  the  ciise  of  //r/n-w  v. 
Lewis  (4),  that  Lonl  Justice  Knight- 
Bruce,  when  Vice-chancellor,  a^tnblished 

(1)  6  Hare,  612. 

(2)  10  Hare,  App.  M. 

(3)  15  Law  J.  Kcp.  Exeh.  177;  Law  Kep.  1 
Kx.  D.  53. 

(T)  8  Jiir.  1063. 
fo^  4tb  «1  p.  57. 


the  practice  in  his  Court  that  when  a 
party  obtained  leave  to  serve  short  notioe 
of  motion,  the  notice  most  state,  not  only 
that  the  leave  of  the  Court  had  been  given 
to  serve  the  notice  on  a  given  day,  but 
that  special  leave  had  been  given  to  sore 
short  notice  for  that  particular  day.    Hut 
was  a  reasonable  practtoe,  for  the  party 
served  ia  entitled  to  know  that  the  notiee 
has  been  duly  served  upon  him,  and  he  is 
not  bound  to  appear  unless  he  has  been  n 
served.     I  think,  therefore,  that  whether 
that  practice  has  been  usually  followed  or 
not  in  other  Courts  up  to  this  time,  it 
ought  to  be  understood  that  that  must  be 
the  practice  for  the  future,  so  that  then 
may  be  no  mistake  about  it.     In  all  oe«B 
where  a  party  asks  for  leave  to  serve  ihort 
notice  of  motion,  he  must  state  to  the 
Court    that    he    applies   for    that  dunt 
notioe,  and   he  must  get  it  in  distinrt 
terms.     He  must  not  leave  it  to  be  in- 
ferred.     In  this  case,  by  some  mistakfl^ 
it  was  not  asked  for  in  distinct  teims, 
although  it  was  intended  to  be  a  short 
notice.     That  being  so,  the  service  of  tiw 
.notice  of  motion  was  irregular,  and  the 
order  obtained  upon  it  was  also  irregular. 
Tlien  the  question  arises,  what  is  to  be 
done  ?     Now,  the  Ist  rule  of  Order  LDL 
is  most  valuable,  and  enables  the  Goart  to 
do  justice  in  spite  of  technicaliti68,  and  it 
appears  to  me  that  that  rule  applies  to 
this   case.      In  the  present  case,  if  the 
defendtint  had  appeared,  it  is  dear  that 
the   same    injunction   would   have  beoD 
granted,  with  the  exception  of  onepourti 
to  which  I  will  presently  advert    There- 
foi*e,  no  harm   whatever  has  been  dooe 
to  the  defendant.     In  substance  he  cww 
not  have  resisted   the  injunction  at  all* 
Is   he  then  now  entitled  to  come  to  A* 
Court  for  an  onler  to. discharge  thatiB- 
junction   on  a    mere   technicality t    He 
must,  I  think,  Iw  taken  to  have  had  nofe 
that   tlie  Court   lias   power  to  disregw* 
technicalities  and  to  decide  on  the  mat**^ 
(juestion.      Now   on  the  merits  he  ooia- 
plains  of  the  oi'der  on  several  groandB,ODly 
one  of  which  appeai-s  to  me  of  any  do- 
ment,  and  that  is,  his  right  to  solicit  ibe 
customers  of  the  firm.      Tlie  partnetdrip 
articles  do  not  restrain  him   from  doing 
that.     To  that   extent,  therefore,  the  in- 
junction must  be  varied  by  striking  oot 
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of  the  order  so  much  as  reBtrainB  him 
from  soliciting  the  customers. 

Now  as  to  the  costs  of  this  application^ 
I  must  say  I  shall  not  encourage  a  party 
oomixig  here  on  a  mere  technic^ty  when 
he  has  no  case  on  the  merits.  On  the 
other  hand  the  plaintiff  ought  not  to  gain 
an  advantage  by  his  own  irregularity.  In 
this  case,  therefore,  I  think  justice  will  be 
done  by  making  all  the  costs  costs  in  the 
aefcioa. 

OoTTONy  L.  J.,  said  : — The  first  point  is, 

whether  the  plaintiff's  notice  of  motion  was 

zeigiilarly  served.     Now,  I  have  always 

miderrtood  the  practice  to  be  this,  that, 

iiiAsmiich  as  the  rules  give  to  every  party 

the  right  to  a  certain  length  of  notice 

before  he  can  be  required  to  appear,  where 

an  implication  is  made  for  leave  to  serve 

■litirt  notice,  and  the  usual  time  is  dis- 

penaed  with  by  the  Court,  the  notice  of 

motion  should    state  distinctly  that  the 

time  has  been  shortened  by  the  Court  in 

order  that  the  party  served  may  know 

that  he  is  bound  to  obey  the  order  of  the 

CJonrt.     In  this  case  the  notice  was  not 

in  accordance  with  the  practice  of   the 

Ooorty  and  therefore  the  defendant  was 

entitled  to  disregard  it.     Harris  v.  Lewis 

(4)  supports  this  view,  where  Lord  Justice 

Knight- Bruce  acted  on  that  rule,  and  the 

same  point  was  decided  in  Chambers  v. 

.  Tvynbee  (6) ;  and  I  have  always  myself 

understood  that  to  be  the  practice.    At 

sny  rate  for  the  futuro  this  rule  must  be 

owyed : — Where  leave  is  given  to  serve 

>wt  notice  of  motion,  the  notice  must 

*t>tey  not  only  that  the  notice  is  by  special 

'^JB,  but  that  leave  was  given  for  service 

^  auch  a  day  for  such  other  day ;  or  that 

*^v»  Was  g^ven  for  one  clear  day's  notice, 

^  £1^  case   may  be.      On   this  ground, 

the  plaintiff's  notice  of  motion 
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jjjj*     'I'r^gular ;  but  I  am  not  inclined   to 
^f^"^^  a  party  to  take  advantage  of  tech- 
objections,  when  he  has  had  every 
'Onity  of  meeting  the  case  on  the 
^  and  to  seek  to  dispose  of  it  on  an 

Ij^ty.      Having  regard  to  all  the 

?™^*^stanoeB  of  this  oise,  I  think  we 
V**^*^^  treat  it  as  if  a  proper  notice  of  mo- 
^^^^f^  kad  been  given  in  the  first  instance. 

(6)  12  WiR.  1100. 


Then  comes  the  question  whether  the 
injunction  does  not  go  too  far.  Here  on 
the  partnership  articles  it  does,  and  I 
think  that  the  part  of  the  order  which 
restrains  the  defendant  from  soliciting  the 
old  customere  must  be  struck  out. 

As  to  the  costs,  I  agree  with  what  the 
Master  of  the  Rolls  has  said. 


Solicitors  —  J.  CbApman,  for  appellant ;  C. 
Batcher,  agent  for  W.  Unwin,  Sheffield,  for 
respondents. 


«0N,  J.  1 

583.       } 
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In  re  barker's  trusts. 


Pearson,  J. 

1883. 
April 

Will — Construction — Bequest  of  Per- 
sondUy  to  A  amd  the  Ileirs  of  his  Body. 

A  bequest  of  personaUy  to  •  A  and  the 
heirs  of  his  body,  or  to  A  and  the  heirs  of 
his  body  in  equal  proportions y  prima  facisy 
a/nd  in  the  absence  of  indications  to  tlie 
contrary  in  the  wiUy  gives  A  an  absolute 
interest. 

A  unU  bequeathed  ^^to  W.  B.  and  to 
the  heirs  of  his  body  in  equal  proportions  " 
the  interest  of  the  testator's  residuary  per- 
sonal estate,  "  arul  in  the  event  of  W.  B. 
dying  during  tJie  life  of  S.  H.  uHthout 
leaving  heirs  of  his  body,"  the  interest  of 
the  residuary  estate  was  given  to  6\  U. 
for  life ;  then  "  at  the  decease  qf  /fiT.  U., 
W.  B.,  and  the  heirs  of  his  body,'*  the  re- 
siduary estate  and  interest  were  directed 
to  be  accumulated  for  a  hospital  :— 

Held,  t^iat  W.  B.  took  an  absolute  in- 
terest in  the  residuary  estate. 

Petition. 

George  Barker,  of  the  Eoyal  Hospital 
for  Incurables,  Putney,  made  his  will 
(after  directing  debts  and  funeral  expenses 
to  be  paid,  and  giving  specific  and  pecu- 
niary legacies)  in  the  following  terms : — 
''And  1  further  will  unto  my  nephew 
William  Barker,  and  to  the  heirs  of  his 
body  in  equal  proportions,  afler  my  debts 
and  legacies  are  settled,  the  interest  of  all 
Consols,  moneys  in  the  funds,  or  any  other 
property  standing  in  my  name  or  in  the 
name  of  any  other  person  for  my  use  and 
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benefit,  subject  to  the  following  charge — 
namely,  10/.  at  my  death  and  the  sum  of 
10/.  annually  to  Sarah  Hollo  way  for  her 
life;  and  in  the  event  of  the  afoi'esaid 
William  Barker  dying  during  the  life  of 
the  aforesaid  Sai-ah  Holloway  without 
leaving  heirs  of  his  body,  I  desire  that  the 
aforesaid  Sarah  Holloway  shall  I'eceive  the 
whole  interest  of  any  Consols,  moneys  in 
the  funds,  or  other  pi-operty  I  may  die 
possessed  of,  for  her  sole  use  and  l)onefit 
for  life  ]  and  at  tho  decease  of  the  afoi'e- 
said Sarah  Holloway,  William  Barker, 
and  tho  heirs  of  his  Ixxly,  I  desire  that 
the  aforesaid  Consols,  moneys  in  the  funds, 
or  other  propeiiy  belonging  to  mo,  with 
tho  interest  thei'eon,  may  be  allowed  to 
accumulate  until  the  interest  thereof  may 
he  sufficient  to  8ii|>poi-t  two  persons  for 
ever  in  tlie  Royal  Hospital  for  Incurable 
DLscases."  • 

The  testator  died  in  1863,  and  Samh 
Holloway  diod  in  1878.  in  1883  the 
executrix  of  the  surviving  executor  and 
trustee  of  the  will  transfeii'cd  into  Court, 
under  the  Trustee  Relief  Act,  a  sum  of 
1,200/.  Now  Three  i)er  Cents.,  TOpi-esenting 
the  clear  residue  of  the  testator's  estiite. 

This  was  a  petition  by  William  Barker, 
the  nephew  named  in  the  will,  who  had 
l)een  I'ecciviug  the  income  of  the  fund,  and 
who  had  six  childivn,  all  Iwm  since  the 
testator's  death,  asking  that  the  sum  paid 
into  Couit  might  (aftor  providing  for  the 
costs  of  all  parties)  be  tmnsferred  out  to 
him. 

C.  6'.  Tucker,  for  WillLam  Barker.—If 
this  were  a  will  of  real  estate  there  can  be 
little  doubt  that  William  B;vrker  would 
tako  an  estate  tail ;  but  it  is  a  will  of  per- 
sonalty; and  the  effect  of  the  will  is  to 
give  him  an  al)solute  interest — Roddy  v. 
Fitzgerald  (I),  In  re  Aiulrems'  Will  (2), 
Glover  v.  Strotlioff  (3)  and  Theobald  on 
Wilis,  2nd  ed.,  p.  335. 

Mlckhm,  for  W.  Barker's  infant  children 
and  for  the  trustee. — The  effect  of  the  will 
is  to  give  William  Bjirker  a  life  estate  only, 
and  then  to  give  an  al^solute  interest  in 
i-emainder  to  his  children — In  re  WyndCs 


(1)  6  H.L.  Cas.  823. 

(2)  27  Bcav.  608 ;  29  Law  J.  llcp.  Chanc.  291. 

(3)  2  Bro.  C.C.  33. 


Trust  (4),  Knight  v.  EUia  (5),  Jaoc^  v. 
Amyatt  (6),  CloUgh  v.  Wynne  (7),  In  n 
Jeaffreaon'a  Trusts  (8),  Herriek  v.  Frank- 
tin  (9)  and  In  re  Owen's  Trusts  (10). 

Everitt,  Q.C,  for  the  Royal  Hoqdtol 
for  Incurable  Diseases. — Neither  William 
Barkei*  nor  his  children  take  an  abaolato 
interest  in  the  fund,  but  after  the  deatiis 
of  William  Barker  and  Sarali  Holloway, 
and  failure  of  William  Barker's  hdn  of 
the  body — that  is,  his  nextrof-kia  bemg 
lineal  descendants — ^the  property  pasBOB  to 
the  haspital — In  re  Jeaffreson's  TrusU  (8) 
and  Crawford  v.  TroUer  (11). 

Pearson,  J. — I  am  by  no  means  willing 
to  say  that  this  will  is  dear  or  easy  to  6K- 
plain,  or  that  persons  may  not  fairly  diftr 
as  to  the  construction  of  it;   and  if  I 
thoifght  that  by  hearing  further  azgomcDi 
u]>on  it  I  could  better  arrive  at  a  zi^t 
conclusion  I  would  invito  a  further  aign- 
ment ;  but  I  do  not  think  that  I  shooU 
i*eceive  any  further  assistance.     There  ve 
two  or  thi-ce  points  which  are  quite  deir. 
The  first  is  that  a  gift  of  personaltf  to  A 
and  the  heirs  of  his  body,  or  to  A  and  ti» 
heirs  of  his   body  in  equal  proportiooi^ 
prima  facie  gives  an  absolute  intefwt  to 
A.     No  doubt  there  may  be  some  castt  of 
gifts  of  personalty  in  which  you  can  con- 
trol a  gift  to  A  and  the  heirs  of  his  bodf, 
and  can  say  that  from  the  rest  of  the  will 
it  is  plain  that  a  gill  to  A  for  life,  vitb 
remainder  to  the  heirs  of  his  body,  is  in- 
tended.    I  do  not  deny  that.     Then  I  finil 
it  laid  down  in  the  authorities  that^  when 
you  sec  the  testator's  intention  is  to  gtv^^ 
A  and  to  the  heirs  of  his  body  sucoeuM^ 
there  must  be  held  to  be  a  gift  to  A  for  life* 
with  remainder  to  his  children  absolotfllff 
because  so  only  can  there  be  secured  to 
the  family  the  interest  they  are  to  Itf^ 
since  you  cannot  tie  up  property  bo  tf  '•' 
prevent  successive  generations  from  ■fr 

(4)  5  De  Ciex,  ^\,  k.  G.  198 ;  23  Law  J.  Be^ 
Clianc.  930. 

(5)  2  Bra  C.C.  569. 

(6)  4  Bro.  C.C.  642. 

(7)  2  Madd.  188. 

(8)  35  Law  J.  Rep.  Chanc.  622 ;  Law  B*^^  * 
Eq.  276.  ^ 

(i))  37  Law  J.  Rep.  Chanc  1K)8;  Uw    B«P- 
6  Eq.  51)3. 

(10)  Law  Rep.  12  Eq.  316. 

(11)  4  Madd.  361. 
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In  re  Barker*$  Tnut$, 

qoiriDg  an  absolute  interest.   Accordingly, 

in  Ex  parte  Wynch  (4)  I  find  that  the  Lord 

Cfaanoellor,  afW  referring  to  certain  cases 

before  Sir  William  Grant,  says  (p.  206) : 

^'In  these  cases  the  principle  on  which 

the  Courts  went  was  this,  that  technical 

words  were  used  which  indicated  a  clear 

meaning  on  the  part  of  the  testator  that 

the  property  should  go  in  a  course  of  de- 

▼olation  till  there  was  an  exhaustion  of 

the  heirs  of  the  body,  and  as  that  of  course 

oonld  not  be  carried  into  effect  they  gaVe 

■n  absolute  interest."    I  do  not  under- 

stand  that  Yice-Ohancellor  Wood  at  all 

difiered  from  this  view,  for  this  is  what  he 

Mad  in  the  case  before  him  : — '^  I  think 

the  use  Df  words  like  these,  when  acoom- 

pmied   with    a   discretionary    power   of 

ednoation  for  these  heirs  of  the  body,  and 

with  an  express  discretion  for  division  at 

twenty-one,  justifies  me  in  saying  that  the 

testator  did  not  point  to  heirs  successive, 

whQ  are  to  continue  proprietors  of  the 

ftmd  in  question  to  an  extent  which  the 

law  would  not  allow,  and  which  the  law 

would  cut  short  by  giving  the  fund  to  the 

(fast  taker."    The  Yice-Chancellor,  thei-e- 

face^  took  the  same  view  of  the  law  as  the 

lard  Ohanoellor  had  done;  and  all  I  have 

o  do  is  to  see  whether  the  will  in  this 

lae  oomes  within  the  det^ription  to  which 

le  rule  applies.    The  will  here  is  in  these 

nna: — "And  I  further  will  unto  my 

phew  William  Barker  and  the  heixs  of 

I  body  in  equal  proportions  "  [his-  Lord- 

p  read  down  to  '*  for  her  sole  use  and 

tefit  for  life"].     I  stop  there  for  one 

ment  and   say   to   myself,  ''Suppose 

niam  Barker  died  in  the  lifetime  of 

ih    Etolloway,  leaving   grandchildren 

no  children,  could  the  intention  of  the 

itor  be  that  the  grandchildren  should 

nothing   and   Sarah   Holloway  the 

el"    I  think  not.     I  think  that  he 

have  intended  to  benefit  the  cliikh-en 

Qt  to  exclude  the  grandchildi^en .    The 

"  heixB  of  the  body  "  cannot,  there- 

)  limited  to  children,  and  to  children 

I  go  on,  "And  at  tlie  decease  of  the 

Id    Sarah    Holloway "     [His 

ip  read  the  remainder  of  the  will.] 

p  to  this  time  the  testator  is  deal- 

1  interest,  I  agree,  but  he  is  deal- 

1  interest  in  perpetuity;  and  my 

tion  of  the  paaKige  is  that,  so  long 
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as  there  are  heirs  of  the  body  of  William 
Barker,-  the  property  is  not  to  go  to  Sarah 
Holloway  or  to  the  hospital.  The  case  is, 
therefore,  within  those  in  which  the  tes- 
tator has  desired  to  give  successive — that 
is  to  say,  that  as  long  as  the  heirs  of  the 
body  of  William  Barker  are  not  exhausted, 
the  property  is  not  to  go  to  the  hospital. 
A  bequest  in  those  terms  is  unlawful,  and 
William  Barker,  the  first  taker,  must 
thei'efore  ttike  al^olutely.  All  parties  will 
have  their  costs  out  of  the  fund. 


Solicitors— R.  Leonard,  for  petitioner;   H.  8.' 
Leonard,    for    respondents;     Freshfields    8c 
Williams,  for  the  hospital. 


[IN  THE   COURT  OF  APPEAL.] 

Jessel,  M.R.  ^ 

lindley,  l.  j.  i  the  attorney-oeneral  v. 
bowen,  l.j.     >    the   vestry   of    ber- 
1883.        i      mondsey. 
Feb.  9.       J 

Corporation — Imjyroper  Application  of 
Parish  Rates  —  Injunction  atjainst  Cor^ 
poration  —  Individual  Vestrymen  made 
Parties — Costs, 

Mefnbei's  of  a  vestry  who  had  voted  for 
an  illegal  apj)lica^ion  of  parish  funds  were 
made  co-defendants  with  tlie  vestry  to  an 
auction  to  restrain  such  application  of  parish 
funds,  and  costs  were  claimed  against  tlie 
defendants  otJier  than  the  vestry.  The 
vestry  submitted  to  a  perpettud  injunction : 
— Held,  t^iat  the  individual  vestrymen 
ought  not  to  have  been  made  defendants 
inasmuch  as  iio  lorongftd  application  had 
been  made,  and  •  could  not  he  ordered  to 

pay  ttte  costs  of  the  action, 

* 

This  was  an  appeal  fi-om  a  decision  of 
Fry,  J.,  who  dismissed  the  action  as 
agiiinst  the  individual  vcKtrymen  made 
defendants,  but  without  costs,  on  the 
ground  that  there  was  no  allegation  of 
fiicts  to  support  the  injunction  against 
them,  and  that  they  could  not  be  made 
parties  simply  to  pay  the  costs  instead  of 
the  vesti'y. 
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The  Attorney' Oentsral  v.  Vettry  of  Bermondiey,  App, 


The  case  is  fully  reported  51  Law  J. 
Rep.  Chanc.  848. 

»S.  Dickitison,  for  the  appellants,  the 
plaintiffs  in  the  action. — Although  there 
is  no  distinct  allegation  tliat  these  defen- 
dants threatened  and  intended  to  do  the  il- 
legal acts,  there  is  a  clear  inference  from  the 
facts  that  they  did  so  threaten  and  intend. 

[Jessel,  M.R. — That  will  not  do.  You 
do  not  allege  that  these  gentlemen  were 
acting  illegally,  and  there  in  no  statement 
that  they  did  anything  wrong  except 
voting  improperly.] 

They  were  active  participators  in  a 
breach  of  public  duty  because  they  pro- 
posed and  seconded  these  resolutions,  and 
but  for  our  prompt  interference  the  parish 
funds  would  have  l)een  paid  away  in  ac- 
cordance with  the  resolutions.  The  case 
is  governed  by  The  AttorneyMeneral  v. 
Compton  (1). 

[Jessel,  M.R — In  that  case  the  illegal 
act  liad  been  done.  The  money  had  been 
{Miid  away.  Hero  it  has  not  been  done. 
Is  there  not  a  measure  of  liability  1] 

I  submit  not. 

[Jessel,  M.R. — If  the  thing  had  been 
done,  I  agree  they  could  not  shelter  them- 
selves from  their  liability.  But  is  there 
any  case  in  which  they  have  been  held 
liable  to  pay  the  costs  where  there  has  not 
been  an  actual  misapplication  of  funds  f] 

No. 

[Jessel,  M.R.  —  Then  why  did  you 
bring  them  here  1] 

They  were  the  majority  who  intended  to 
make,  and  vote<l  for,  an  improper  applica- 
tion of  the  funds.  They  made  an  im- 
proper use  of  their  statutory  powers  with 
the  view  of  committing  an  illegal  act.  I 
submit,  therefore,  that  they  are  individu- 
ally jast  as  liable  as  if  they  had  actually 
done  it,  otlierwise  there  will  l)e  no  remedy 
in  such  cases  until  the  act  is  done,  except 
at  the  exi)ense  of  the  i-atepayers  them- 
selves. Unless  the  relief  asked  for  is 
granted,  it  will  throw  on  the  persons  in- 
j  ured  the  payment  of  the  costs  of  the  action. 

Ingle  Joyce  and  Russell  Roberts,  for  the 
several  respondents,  were  not  called  upon 

(2). 

(1)  1  You.  icC.C.C.  417. 

(2)  Sec  also  Mill  v.  ITatvh'r,  43  Law  J.  Rep. 
Exch.  121) ;  Law  Itep.  10  Kxcli.  92. 


Jessel,  M.R. — ^This  appeal,  whidi  is 
brought  from  a  decision  of  Sir.  Jnstioe 
Fry,  raises  an  important  questian  whidi 
he  did  not  consider  or  decide,  for  he  dis- 
missed the  action  against  these  tespondenti 
on    a  technical    ground — I  do  not  mj 
wrongly — which  prevented  him  from  dis- 
cussing the  larger  question.     Now  in  this 
case  there  is  a  sort .  of  allegation  in  tlie 
statement  of  claim  that  some    of  these 
gentlemen  voted  for  a  reaolntioii  whieh 
involved  a  misapplication  of  the  fonds  of 
the  parish.     Well,  vestries  have  no  ri|^ 
to  give  balls  and  dinners  out  of  the  boroogh 
rates,  and  they  have  been  restrained,  m 
very  properly,  from  so  doing.     Bat  Urn 
Attomey-Greneral  has  sued,  not  only  the 
vestry,  but  these  half  doaen  gentlsmsn 
who,  I  will  take  it,  voted  for  t^se  ii^gM 
resolutions.     I  will  also  take  it  that  t^ 
formed  the  majority  who  carried  the  ie> 
solutions,  although  that  is  not  diitinolif 
alleged.     Now  I  am  not  going  to  dedde 
the  case  upon  ihe  bare  technicality  tint 
when  it  is  alleged  that  they,  or  some  of 
them,  moved  and  seconded  the  resdliitionB 
there  was  no  allegation  that  they  had 
actually  voted  for  them.    Taking  it,  the»' 
fore,  that  way,  which  is  the  meet  fiivonr- 
able  to  the  appellants,  namely,  that  it  is 
established  that  these   veBtrymen  formed 
the  majority  which  voted  for  and  curied 
the  resolution  for  this  illegal  applioatioo 
of  the  parish  funds,  it  comes  to  tliis,  thit 
having  done  that,  can  the  Attomey-Genwd 
sue  them  individually  at  all,  the  funds  not 
having  been  actually  misapplied  t  In  other 
words,  are  they  properly  made  partisB  to 
this  action,  which  is  in  the  nature  of  e 
hill  quia  timet  1     I  think  not.    Of  com* 
if  the  funds   had   been  misapplied  thef 
would  no  doubt  have  been  liaUe,  and  thef 
would  1)0  bound,  whether  in  their oorpoiate 
capacity  or  not,  to  rejiay  the  monej  » 
misapplied.     But  whei-e  that  has  not  l)6flD 
done,  and  the  Attorney-General  bqbb  to 
prevent  it  being  done,  it  appears  to  fl^ 
that  two  things   must  be  alleged — fiiA 
that   the  defendants  actually  threatened 
and  intendeii  to  do  it ;  and,  secondly,  tW 
the  act  was  threatened  and  intended  bj 
individuals  who  had  it  in  their  power  to 
tlo  it.     If  these  defendants  bad  had  i^ 
control  of  the  borough  ftinds  independeirttf 
of  their  being  vestrymeni  it  might  hit* 
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it ;  bat  that  ia  not  the  case. 
Ueged  here  is  that  the  vestry 
[  intend  to  do  it,  and  an  in- 
asked  for  only  against  the 
n  why  should  these  persons 
ies  to  the  action  solely  for  the 
naking  them  pay  the  costs? 

properly  liable  to  pay  the 

be  those  who  thr^ten  to 
)  fimdfi — that  is  to  say,  the 

the  reason  why  costs  were 
linst  the  vestry  was  that  the 

not  want  the  vestry  to  pay 
e  they  wonld  then  fall  partly 
f,  he  being  one  of  the  rate- 
\  recent  case  before  this  Court 
i  made  to  the  old  rule  of  the 
it  was  called — ^that  is,  that  an 
omey,  or  an  arbitrator,  might 
arty  in  order  that  he  might  be 
'or  the  costs  of  a  suit.  Ever 
/Ottenham's  time,  however,  it 
d  that  this  rule  ought  not  to 

and  I  am  quite  clear  that  it 

>  be  extended  to  the  case  of 
trporators  or  veetr3rmen.  But 
hxx  ground  for  not  entertain- 
leal,  and  that  is,  tihat  if  the 

right  in  saying  that  these 
re  personally  liable,  we  cannot 
jnstioe  as  to  costs,  for  if  they 
it  can  only  be  by  ■  way    of 

>  the  veehy.  That  liability 
investigated  in  this  action, 
other  members  of  the  vestry 
m  made  parties.     It  may  be 

>  liable  to  indemnify  the  vestry 
tx)6t8  of  this  action,  and  that 
linst  them  for  indemnity  may 
\sj  the  vestry.  I  do  not  say 
a  action  can  be  maintained. 
)  just  that  these  defendants 
heee  costs,  the  remedy  lies  in 
ion.  Upon  the  whole,  there- 
1  to  me  that  the  true  ground 
oo|^t  not  to  have  been  made 
,  and  that  the  action  as  against 
to  be  dismissed.    Indeed,  the 

vary  fcnrtunate  in  getting  it 
thoat  costs.  The  appeal  will 
witii  costs. 

L.  J.  —  I  am  of  the  same 
lis  has  been  an  interesting 
bat  an  experiment  that  has 

l.r— CHiOIC, 


failed ;  and  if,  as  an  individual  vestryman, 
I  had  been  made  one  of  these  defendants, 
I  should  have  demurred  to  the  statement 
of  claim.  It  is  not  said  that  these  de- 
fendants had  any  control  over  the  money 
de  facto.  The  only  allegation  is  that  they 
voted.  Can  it  be  right  to  bring  an  action 
against  vestr3rmen  simply  beoiuse  they 
have  voted  in  right  of  their  office  1  [ 
think  there  is  no  authority  for  such  an 
action.  So  far  as  the  action  sought  to 
restrain  the  proposed  application  by  the 
vestry  of  the  borough  funds  to  an  un- 
authorised and  illegal  purpose,  it  was 
right ;  but  so  far  as  it  seeks  to  make  these 
individual  vestrymen  liable  for  the  costs 
of  the  action,  it  is  wrong.  On  these  grounds 
I  agree  that  the  appeal  must  be  dismissed 
with  costs.  It  does  not  at  aU  follow  that 
there  is  no  remedy,  and  that  the  rates  are 
to  pay  these  costs,  or  that  a  rate  levied  for 
the  payment  of  them  cannot  be  quashed. 

BowEN,  L.  J. — I  am  of  the  same  opinion. 
I  think  that  these  individual  corporators 
should  not  have  been  joined  as  defendants 
in  this  action  so  £Eir  as  related  to  anything 
they  were  doing',  for  the  best  of  all  reasons 
— ^that  they  were  not  doing  anything. 
They  were  not  individually  threatening  to 
do  anything,  but  were  assenting  to  the 
vestry  doing  something.  It  has  been 
urged  that  they  were  active  participators 
in  a  breach  of  public  duty ;  but  the  un- 
lawful act  was  never  actually  committed, 
and  they  were  only  added  for  the  purpose 
of  malang  them  pay  costs.  Concurring 
fully  as  I  do  in  what  has  been  said  by  the 
Master  of  the  Bolls,  although  I  am  not 
personally  acquainted  with  the  rule  of  the 
three  A's  referred  to,  I  am,  at  all  events, 
sure  that  no  costs  ought  to  be  given  against 
these  defendants. 


Solicitors — Wilkinson  &  Drew,  for  plaintiff; 
R.  Chapman,  for  defendant  O.  N.  Swann ; 
J.  Harrison,  for  other  defendants. 
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[IN  THE  COURT  OF  APPBAL.] 


Ex  parte  dyke  ; 
vn  re  mobbish. 


Bankruptcy. 
Jessel,  M.R. 
Cotton,  L.  J. 

BOWEN,  L. J. 

1882. 
Nov.  23. 
Dec.  7,  14,  15. 

Bankruptcy — Liquidation  — Disclaimer 
— DetermiruUian  of  Lease — Distress — For- 
Jeiture/or  Breacfi  of  Covenant — Entry — 
EJfect  of  Action  to  recover  Possession — 
Set'off-^Bankruptcy  Act,  1869  (32  d;  33 
Vict,  c.  71),  ss.  23,  '34  aiul  39. 

A  landlord y  vfhose  tenant  had  filed  a 
li^juidation  petition,  before  trustees  were 
appointed,  distrained  for  a  yearns  rent, 
whicli  had  accrued  due  before  the  filing  of 
the  petition  ;  and  after  the  appointment  of 
the  trustees  he  distrained  for  anotJier 
half  year*  s  rent,  which  had  accrued  due 
after  the  filing  of  the  petition,  but  before 
the  appointnient  of  the  trustees: — Held, 
that  the  sexio^vl  distress  was  void  under 
section  34  of  the  Bankruptcy  Act,  1869. 

The  liquiflaticn  petition  was  filed  on  the 
6th  of  September,  1881.  On  the  I3th  of 
October  the  trustees  tcere  appointed.  On 
ths  14/7*  of  October  the  landlord  issued  a 
writ  in  an  ejectment  auction,  and  on  the 
lUh  of  November  the  trustees  disclaimed 
the  lease  : — Held,  that  it  was  immaterial 
whether  the  commencement  of  the  action  by 
the  landlord  had  put  an  end  to  the  lease, 
becattse  it  vested  in  the  trustees  on  their 
appointment,  and  was  put  an  end  to  by 
tJie  disclaimer,  so  that  iveitlier  the  trustees 
nor  the  landlord  cadd  benefit  by  any 
clauses  in  the  lease  which  were  to  take 
effect  at  the  expiration  or  sooner  deter- 
mination of  the  lease. 

Under  a  lease,  dated  the  4th  of  Oc- 
tober, 1873,  G.  M.  Morrisli  was  tenant  of 
a  farm  belonging  to  Sir  William  Hart- 
Dyke  for  a  term  of  twenty-one  and  a  half 
years,  from  the  25th  of  March,  1873,  at  a 
rent  of  750^.,  payable  half-yearly,  on  the 
29th  of  September  and  the  24th  of  March 
in  each  year.  The  tenant  covenanted  (t7i/er 
alia)  that  he  would  yearly,  and  eveiy  year 
during  the  continuance  of  the  demise,  lay 
up  and  stack  on  the  farm  all  the  com  and 
grain  and  hay  grown  thereon,  and  from 
time  to  time  consume  upon  the  farm  such 


of  the  hay,  straw,  haulm,  dover  or  rood 

which  shoTild  be  raised  thereon,  and  wfaidi 

should  not  have  been  sold  by  the  lesne; 

and  yearly  and  every  year   during  the 

term  spr^d  on  the  farm  all  the  mannn 

proceeding  therefrom  (except  that  to  be 

made  in  the  last  year,  which  might  be  kft 

made  up  in  proper  mixings,  for  labour  on 

which  the  lessee  was  to  be  paid  according 

to  a  valuation) :  Provided  always,  that  it 

should  be  lawful  for  the  lessee  to  sell  from 

time  to  time  and  to  cany  off  and  remove 

from  the  farm  any  hay,   straw,  haulm, 

clover    or  roots  which  should  be  grown 

thereon,  on  his  feeding  and  consuming  en 

the  farm,  in  each  and  every  year  daring 

the  continuance  of  the  demise,  withditlie 

or  sheep,  twenty  tons  of  linseed  cake ;  and 

also  that  the  lessee  would,  at  the  ezpoft- 

tion  or  other  determination  of  the  tern, 

leave  twelve  acres  of   the    arable   land 

stocked  with  good  hop-plants,  and  in  good 

order    and    condition,     and    would   at 

all  times  during  the  continuance  of  the 

term    cultivate  the    farm    in    a   proper 

manner.     The  lessor  covenanted  that  the 

lessee  might  erect  on  the  fium  cottagBS  ftr 

labourers  not  exceeding  six  in  number, 

and  that  the  lessor  would,  at  the  end  or 

other  sooner  determination  of  the  term, 

pay  to  the  lessee  according  to  a  valuation 

for  such  cottages  (not  exceeding  eiz)  tf 

might  have  been  erected   by  the  leewe, 

and  also  for  all  the  hay  and  straw  grown 

in  the  last  year  (which  should  be  kft  ftr 

the  succeeding  or  incoming  tenant)  ati 

feed   price  ;    and   for  all   labour  on  the 

fallows,  and  for  all   labour  on  manines 

during  the  last  year,  and  for  all  purchaffd 

manures  (except   any  unreasonably  ind 

unnecessarily  purchased),  which  should  be 

brought  on  the  premises  during  tM  li^ 

year,  and  from  which  no  benefit  shonH 

have  been  derived ;  and  for  all  seeds  sown 

seasonably,  and  for  all  labour  bestowed  on 

stubbles  aifter  harvest,  and  also  for  ^ 

hop-poles  on  the  twelve  acres  of  hoj*- 

covenanted  to  be  left  by  the  lessee;  tf^ 

also  would  permit  the  lessee  to  have' 

use  of  the  bams  and  yards  on  tbeftn^^ 

until  the  1st  of  May  next,  alter  the  ^"^ 

piration  or  other  sooner  determination  o^ 

the  term,  for  the  convenience  of  t^'''^^*^?' 

out    the  last  year's  crops   of  com  »■• 

grain.     The  lease  also  contained  a  p^ 

viso  that  if  the  rent  should  be  unpaid^ 
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twenty -one  da^'s  next  after  either  of  the 
half-yearly  days  of  payment,  or  in  case  of 
any  breach,  default,  non-performance  or 
non-observanoe  of  any  of  the  lessee's 
oovenant8,  or  in  case  the  lessee,  his  exe- 
cutors, administrators  or  assigns,  or  any 
of  them,  should,  by  their  or  his  own  act, 
defiiiilt  or  procurement,  whether  volun- 
tary or  not,  or  by  .ict  of  law,  or  by  virtue 
of  or  under  any  Act  of  Parliament,  or  by 
or  through  all  or  any  such  means,  lose,  be 
deprived  of,  or  cease  to  be  entitled  to,  the 
actual  possession  of  the  demised  premises, 
or  any  part  thereof,  or  the  term  thereby 
granted,  either  wholly  or  in  part,  without 
the  consent  in  writing  of  the  lessor  for 
that  purpose  first  obtained,  it  should  be 
lawful  for  the  lessor,  into  and  upon  the 
demised  premises,  or  any  part  thei*eof  in 
the  name  of  the  whole,  to  re-enter;  and 
the  same  to  have  again,  retain,  repossess 
and  enjoy  as  in  his  first  and  former  estate, 
and  the  lessee  thereout  and  thenceforth  to 
expel  :  Provided  always,  that  nothing 
therein  contained  should  prejudice  the 
right  o(  the  landloi^i  to  proceed  for  the 
recovery  of  the  rent  thereby  reserved  when 
in  arrear,  either  by  distress  or  otherwise. 

In  1874,  Morrish  erected  three  cot- 
tages for  labourers  upon  the  farm.  He 
failed  to  pay  two  half- year's  rent,  which 
became  due  on  the  29th  of  September, 

1880,  and    the    24th   of    March,    1881, 
respectively.     On  the  5th  of  September, 

1881,  he     filed    a    liquidation    {letition, 
tnd  on  th^  23rd  of  September  a  receiver 

was  appointed,  who  took  possession  of  his 

P»qwty. 

On  the  13th  of  September,  1881,  Sir 

W.  Hart-Dyke  levied  a  distress  on  the 

*nn  for  6111,  9*.  9(/.,  the  amount  of  one 

/^tr'a  rent,   less  deductions,  due  on  the 

*^   of  March,  1881  ;  and  this  amount, 

^Bt&er  with  33/.   10«.,  the  expenses  of 

^^    ^Jistress,   was   paid   to   him    by    the 

?*OBiver  on  the  10th  of  Octolxsr.     At  the 


^titt 


>*^eeting  of  the  creditors,  held  on  the 


j^J^  Of  October,  a  liquidation  by  arrange- 

4"*^*    'Was  resolved  upon,  and  three  trus- 

^**     "^ere  appointed,   who  at  once  took 

^^*^.     possession    of    the   fann   from   the 

t«oe\ver.     On  the  14th  of  October,  a  writ 

"^f^  ^«Bued  by  Sir  W.  Hart-Dyke  against 

\Ja»  trustees  in  an  action  to  recover  jmjs- 

gEJS^tt  of  the  fium  under*  the  pi-ovisions 


The  trustees  entered  an  appearance  in 
the  action  on  the  24th  of  October,  but  no 
further  proceedings  were  taken.  On  the 
25th  of  October,  another  disti'ess  was 
levied  by  Sir  W.  Hart-Dyke  for  the  half- 
year's  rent  due  on  the  29th  of  September, 
1881.  The  amount  of  this  distress 
(394/.  lbs.)  was  paid  into  Coui-t  under  an 
order  made  on  the  27th  of  Octolier,  1881, 
by  the  County  Court ;  and,  in  pursuance 
of  the  same  order.  Sir  W.  Hai't-Dyke 
withdrew  from  possession. 

The  trustees  then  applied  to  disclaim 
the  lease,  and  an  order  was  made  on  the 
14th  of  November,  1881,  giving  them 
leave  to  do  so  on  or  before  the  1 8th,  upon 
their  paying  to  the  landloixl  49/.  6«.  4rf., 
for  rent  due  from  the  date  of  the  filing  of 
the  petition  to  the  29th  of  September, 
1881.  The  trustees  accordingly  sent  a 
cheque  for  the  amount  to  the  Lmdlord's 
solicitors  (who,  however,  returned  it),  and 
withdi-ew  from  possession,  and  Sir  W. 
Hart-Dyke  took  possession  on  the  21st  of 
November. 

At  the  date  of  the  appointment  of  the 
trustees,  there  was  on  the  farm  a  quantity 
of  hay  and  straw,  which  had  been  grown 
during  the  years  1880  and  1881.  This 
was  claimed  by  the  landlord,  and  also  by 
the  trustees,  who  contended  that  if  the 
landlord  kept  it  he  ought  to  pay  for  it  at 
market  price.  Tlie  trustees  also  claimed 
against  the  landlord  for  labour  and 
manures  expended  upon  the  farm  duiing 
the  year  ending  the  13th  of  October,  1881. 
When  the  trustees  took  possession,  twelve 
acres  of  the  arable  land  were  stocked  with 
.hop-i)oles.  These  were  sold  by  the  trus- 
tees by  auction,  and  bought  by  the  land- 
lord, who  paid  119/.  18«.  for  them,  and 
this  sum  he  claimed  to  be  repaid.  He 
also  claimed  to  be  entitled  to  the  tenants 
fixtui*es  on  the  farm  and  to  damages  for 
breaches  of  the  lesfseo's  covenants  Ijetween 
the  date  of  the  l^ise  and  the  filing  of  the 
petition. 

The  Registi*ar  of  the  County  Court, 
acting  as  Judge,  decided  that  the 
394/.  15«.  which  had  been  paid  into 
Court  belonged  to  the  landlord,  but  that 
the  money  paid  for  the  hop-jwles  belonged 
to  the  trustees;  that  the  landlord  must 
pay  for  the  hay  and  stniw  at  the  market 
price  on  the  day  on  which  he  took  pos- 
session; that   the  trustees  were   not  en- 
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titled  to  be  paid  for  the  cottages,  nor  for 
the  Uibour  expended  on  the  fiEurm,  nor  for 
the  tenant's  fixtures ;  and  that  the  land- 
lord was  not  entitled  to  damages  for 
breaches  of  covenant. 

Both  parties  appealed  to  the  Chief  Judge. 

WimloWy  Q.C.f  and  C.  Browne^  for  the 
trustees. — The  relation  of  landlord  and 
tenant  was  entirely  put  an  end  to  by  the 
dis(^laimer  of  the  lease — £x  parte  Glegg 
(8\d),  nom.  £x  parte  Gregg)  (1). 

Any  distress,  therefore,  levied  after  the 
appointment  of  the  trustees,  was  invalid  ; 
the  hay  and  sti'aw  vested  in  the  trustees, 
and  must  be  paid  for  at  market  price. 

PvUard,  for  Sir  W.  Hart-Dyke,  cited 
J*Jx  jHirte  Bale  (2),  £x  parte  Allen  (3), 
Jix  parte  Brook  (4),  £x  parte  Corbett  (5), 
and  Smyth  v.  North  (6). 

The  lease  was  determined  on  the  14th 
of  November  by  the  bringing  of  the 
action  to  recover  possession  by  the  lessor, 
and  the  hiudlord  was  therefore  entitled  to 
the  poles  without  paying  for  them — Jones 
v.  Carter  (7),  Grimwooil  v.  Mo88  (8), 
Tokinan  v.  Porthury  (9),  Wilson  v.  WaU 
lim  (10) y-Sil cock  v.  Fanner  (11),  Clarke 
V.  Wrstrope  (12),  WoodfaU  on  Landlord 
and  Tenant  (13)  and  £x  parte  Hope  (14). 
Winslow,  Q.C.f  in  i-eply,  cited  £x  parte 
Fat tr son  (15),  Lowrey  v.  Barker  (16),  Ex 

(1;  61  Law  J.  Rep.  Chaiic.  367  ;  Law  Rep.  19 
Ch.  D.  7. 

(2)  45  Law  J.  Rep.  Bankr.  21 ;  Law  Rep.  1 
Cli.  D.  285. 

(H)  61  Law  J.  Rep.  Chaiic.  724;  Law  Rep. 
0  Oi.  D.  341. 

(4)  48  Law  J.  Etep.  Bankr.  22;  Law  Rep.  10" 
Ch.  D.  100. 

.  (5)  49  Law  J.  I^ep.  Bankr.  74  ;  Law  Rep.  14 
Cli.  D.  12S. 

(6)  41  Law  J.  Rep.  Exch.  103;  Law  Rep.  7 
Ex  -h.  242. 

C7)  16  Mic  &i  W.  718. 

(5)  41  Law  J.  Rep.  C.I*.  239;  Law  Rep.  7 
C.P.  360. 

(9)  40  Tjiw  J.  lUp.  Q.B.  126;  Law  Rep.  6 
Q.li.  246. 

(10)  49  Law  J.  Rei».  Exch.  437 ;  Law  Rep.  6 
Ex.  D.  166. 

(11)  46  Law  Tinns  cN.8.)  404. 

(12)  18  Com.  B.  Hep.  706;  27  Law  J.  Rep. 
C.P.  287. 

(13)  12th  wl.  73 1. 

(14)  27  Law  J.  Ri  p.  Biinkr.  40. 
(16)  Law  Rep.  11  Ch.  \).  908. 

(16)  49  Law  J.  Rep.  Exch.  433 ;  Law  Rep. 
5  Ez.  D.  170. 


parte  Duignan  (17),  and  Jonu  y.  CarUr 

(7). 

Bacon,  C.J. — This  is  in  substance  merely 
an  attempt  by  the  landlord  to  get  propeiiy 
which  belongs  to  other  people.  It  would 
be  a  strange  kind  of  law  if  I  oould  take 
the  course  suggested  by  the  learned  ooonaeL 
I  have  listened  very  attentively  to  the  long 
and  elaborate  arguments  whidi  have  ben 
addressed  to  me,  and  to  a  number  of  cues 
cited,  which  have,  in  my  opinion,  noUiiiig 
whatever  to  do  with  the  matter  before  ma 

The  first  question  I  have  to  decide  a 
under  the  statute  relating  to  the  landkrd*! 
righ  t  to  distrain.  After  the  commennwiMBt 
of  the  bankruptcy  a  landlord  may  distnin 
for  twelve  months'  rent,  and  no  more.  Hen 
he  has  distrained  for  twelve  months'  mtk 
and  then  he  comes  subsequently  and  diir 
trains  for  another  six  months'  rent  Tint 
last  distress  cannot  be  maintained,  and  the 
order  made  by  the  learned  Registrar  in  the 
Court  below  in  favour  of  the  landl<»d  moil 
therefore  be  discharged.  With  respect  to 
the  other  question,  I  am  willing,  to  oon- 
8ider,  with  all  possible  respect,  the  deouioDi 
that  have  been  cited,  aa  indeed  I  am  boond 
to  do.  I  must  treat  the  matter  as  if  then 
had  never  been  a  lease.  The  tenant  goee 
in  to  cultivate  the  land,  and  in  *the  conM 
of  doing  so  he  collects  hay  and  straw. 
Whose  is  it  1  It  belongs  to  him,  and  to  no- 
body else.  There  can  be  no  suggestion  of 
the  landlord's  paying  for  it  at  feed  pno^ 
because  he  could  only  do  so. by  having 
i*ecourse  to  the  lease,  which  by  conunoD 
consent  is  gone  as  much  as  if  it  had  new 
existed. 

On  what  piinciple  of  law,  either  in  the 
case  iu  which  Lord  Justice  Brett's  dedskm 
was  referred  to — Silcock  v.  Farmer  (11)— 
or  in  any  other  decision,  can  it  be  said  to 
belong  to  the  landlord,  and  that  he  cu 
take  this  man's  property  as  his  own! 
When  did  it  ever  cease  to  be  the  jwopotf 
of  the  tenant  ?  If  the  lease  had  been  anb- 
sisting  at  the  end  of  the  term  the  landlord 
would  have  had  to  pay  for  it,  and  if  the 
Icjise  comes  to  a  prior  determination  it  b 
to  be  paid  for.  The  lease  does  come  to  a 
premature  determination,  but  the  hay  and 
straw  remain,  and,  in  my  opinion,  musth^ 

(17)  40  Law  J.  Rep.  Bankr.  68 ;  LawBep.< 
ChuDc.  605. 
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paid  for.  That  is  as  plain  as  anything 
can  be.  In  the  first  instance  it  is  an  appeal 
by  the  trustees  against  the  order  giving 
the  landlord  half  a  year's  rent  of  the 
land,  which  sum  ought  by  law  and  of  right 
to  be  administered  among  the  creditors  of 
the  bankrupt.  I  am  of  opinion  that  that 
order  cannot  be  sustained,  and  must  be 
discharged. 

Then  the  other  point  is  an  application 
for  an  order  declaring  that  the  money  paid 
for  the  hop-poles  belongs  to  the  trustees, 
and  that  the  hay  and  straw  should  be  taken 
at  the  market  price,  if  it  is  to  be  taken  at 
all.  Mr.  Pollwl  almost  assented  to  that. 
I  do  not  mean  to  say  that  he  admitted  it ; 
bat  his  argument  that  if  taken  at  all  it 
ahoold  be  at  feed  price,  and  not  at  market 
price,  cannot  be  supported  without  having 
recourse  to  the  lease,  which  by  common 
amaent  ^  not  in  existence.  I  cannot 
assent  to  that  argument.  As  to  the  deci- 
sion of  tiie  Master  of  the  Bolls,  I  am 
bound  by  it.  It  has  been  put  before  me 
in  many  cases  before,  and,  at  all  events, 
there  it  is.  The  lease  is  gone,  and  I  cannot 
read  *'  feed  price  "  out  of  it.  I  find  that 
the  landlord  has  the  benefit  of  taking  pos- 
session of  the  tenant's  property,  and  I 
think  it  perfectly  right  that  he  should  pay 
for  it.  The  amount  of  that  is  to  be  ascer- 
tained. The  parties  will  not  difier -about 
that  I  suppose.  Then  the  declaration  that 
the  landlord  is  not  to  be  liable  to  pay 
for  the  cottages,  and  the  labour,  ke,y  ex- 
pended on  the  £Eirm,  nor  for  the  tenant's 
fixtuzes,  is,  in  my  opinion,  quite  right. 

Then  there  is  a  declaration  that  the 
landlord  is  not  entitled  to  make  any  claim 
lor  damages  in  respect  of  bi'eaches  of  cove- 
nants under  the  lease.  It  is  not  for  bi'each 
of  covenants  that  damages  are  to  be 
claimed.  If  any  damage  has  been  done  to 
anything  belonging  to  the  landlord  he  may 
be  entitled  to  prove  for  that  damage,  but  not 
for  any  breach  of  covenant.  He  may  claim 
for  wrong  that  has  been  done,  beoiuse  a 
right  of  action  exists  independently  of  any 
lease.  That  may  be  now  ascertained,  but 
it  is  not  worth  while,  I  suppose,  to  bring  it 
forward  now  that  the  bankruptcy  has 
occurred  There  will  be  no  set-off.  There 
can  be  no  mutual  dealings  between  a  man 
who  has  sufiered  a  wrong  and  the  man  who 
has  done  the  wrong. 

ir  W.  Hart-Dyke  appealed. 


Pollard  and  F.  G.  Randolph,  for  the 
appellant. — The  landlord  was  entitled  to 
distrain  for  the  half-year's  rent  due  at 
Michaelmas,  1881,  and  the  sum  paid  into 
Court  belongs  to  him.  Although  the  lease 
was  determined  by  the  bringing  6f  the 
action,  yet  the  distress  is  made  valid  by 
the  statute  8  Anne,  c.  14.  s.  6.  Section  34 
of  the  Bankruptcy  Act,  1869,  does  not 
affect  the  landlord's  right. 

The  disclaimer  did  not,  by  reason  of  its 
relation  back  to  the  appointment  of  the 
trustees,  invalidate  the  distress,  which  was 
for  rent  accrued  due  before  the  filing  of 
the  petition,^  and  was  levied  befoit)  the 
trustees  were  appointed.  The  lease  was 
disclaimed  by  the  trustees  before  it  vested 
in  them.  The  title  of  a  trustee  in  liquida- 
tion does  not  relate  back  for  all  purposes  as 
in  a  bankruptcy — Bankruptcy  Act,  1869, 
s.  1 25,  sub-s.  4,  and  Ex  jxirte  Duignan  (17). 
The  disclaimer  by  the  trustees  could  have 
no  operation  on  the  lease,  because  the  lease 
was  already  determined  by  the  issue  of  the 
writ  in  the  ejectment  action — Jones  v. 
Carter  (7),  Grimwood  v.  Moss  (8),  Cole 
on  Ejectment,  pp.  82,  635,  636,  Birc^  v. 
Wright  (18),  mison  v.  Wallam  (10), 
Franklin  v.  Carter  (19),  Bridges  v.  Smyth 
(20),  Common  Law  Procedure  Act,  1852, 
.ss.  168,  210,  212,  221,  Kennedy  v.  Liddy 
(21),  Lord  Talbot  de  Malahid^  v.  Odium 
(22),  D&iuly  V.  NichoU  (23)  and  Doe  v. 
RoUings  (24). 

[Jessel,  M.B.,  referred  to  Little  v. 
Heaton  (25).] 

JJuppa  V.  Mayo  (26),  Goodright  v.  CaAor 
(27),  Croft  v.  Lnmley  (28),  Piatt  on  Leases 
(29)  and  Scarf  y.  Jardine  (30).  The  landlord 
is  entitled  to  buy  at  feed  piice  that  pai*t  of 
the  hay  and  straw  which  was  gi*own  in  the 
year  preceding  the  last  year  of  the  tenancy. 

(18)  1  Term  Rep.  378.. 

(19)  1  Com.  B.  Kep.760;  14  Law  J.  Rep.  C.P." 
241. 

(20)  6  liing.  410;  1  Law  J.  Rep.  C.P.  33. 

(21)  Ir.  Rep.  1  C.L.  106. 

(22)  Ibid.  5  C.L.  .302. 

(23)  i  Com.  B.  Rep.  N  S.   376 ;    27   Law   J. 
Rep.  C.P.  220. 

(24)  17  Law  J.  Rep.  C.P.  268. 
(26)  2  Lord  Raym.  760. 

(26)  1  Wms.  Saund.  (ed.  1871)  43G. 

(27)  2  Dougl.  477,  484. 

(28)  6  H.L.  Cat*.  672. 
(21))  Vol.  ii.  pp.  327,  328. 

(30)  51  Law  J.  Rep.  Q.B.  612 ;  Law  Rep.  7 
App.  Cas.  345. 
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The  tenant  had  no  right  to  remove  the  hay 
and  straw  at  all  until  he  hivd  peiformed  his 
covenant  to  connume  a  certain  amount  of 
liuseed-cake  upon  the  farm.  The  tinistees 
have  no  higher  right  than  the  debtor — 
56  Goo.  3.  c.  50.  s.  11, and  Silcock  v.  Fanner 
(11).  The  disclaimer  oponites  only  bh  a 
surrender  as  to  future  rights,  ami  doc>s  not 
divest  those  which  have  accrued — TJhe  Au 
toniey-General  v.  Cox  (31). 

Tliey  also  referred  to  Ex  parte  Brook  (4) 
and  Lowreif  v.  Barker  (16). 

The  hmdlord  is  entitled  to  set  off  his 
claim  for  damages  on  account  of  breaelies 
of  covenant  a.s  against  the  tenant — Peat  v. 
Jones  (32). 

WhisloWf  Q,C\,  and  6'.  Browne^  for  the 
trustees. — The  hindlonl  has  distrained  for 
a  year's  rent,  and  under  section  34  cannot 
I'ecover  any  more.  The  issue  of  the  writ 
in  the  action  of  ejectment  did  not  determine 
the  leajse — Toleman  v.  Portlmry  (9),  Lord 
TaU)ot  de  MaUihide  v.  Odium  (22)  and 
Landlord  and  Tenant  Act  (IreLind),  23  <k 
24  Vict.  c.  154.  The  lease  vested  in  the 
trustees,  and  thercfoi'e  they  could  disclaim 
it — Ex  parte  Pateraon  (15).  The  dis- 
claimer destroys  the  lease  altogethei*,  so 
that  neither  party  can  claim  its  benefits — 
Ex  jxirte  Gletjg  (1)  and  Ex  jmrte  Allen  (3). 
There  wa«  no  disclaimer  in  Silcock  v. 
Farmer  (11).  The  landloi*d  has  no  ii^lit 
of  set-off.  If  ht!  has  sufTci'cd  any  injury 
by  the  disclaimer  his  remedy  is  to  prove 
in  the  liquidation  under  section'  23. 

Randolph,  in  reply. 

Jessel,  M.R.  —  Several  points  are 
itiised  by  this  a[)peal.  The  time  of  the 
Coui*t  has  been  occupied  with  a  very 
inti^resting  argument,  the  gi'etit  bulk  of 
which  it  is  not  necesstiiy  for  us  to  con- 
sider at  all.  The  fii'st  point  taken  was 
that  the  Lmdlord,  who  had  distrained  for 
a  years  rent,  and  who  had  then  distniintHl 
for  another  half-year's  ront,  wjis  entitled 
to  distniin  for  the  third  lialf-year's  rent, 
although  he  had  already  distrsiini'il  for  a 
yciir's  rent.  Wi>ll,  it  apiH'ara  to  me  that 
that  point  is  completely  covered  by  the 
34th  section  of  tlu?  stjitute,  which  limits 
the  landloixl  to  ont^  year's  iH^nt,  and  tliat 

(.31)  3  ILL.  Cas.  240. 

(32)  51  Law  J.  Kep.  Q.IJ.  128;  Law  Rep.  8 
Q.B.  D.  147. 


t  hu  appellant  has  got,  as  was  pointed  out 
by  the  Chief  Judge,  all  that  he  is  entitkd 
to.  In  my  opinion  on  that  point  the 
Chief  Judge's  decision  is  clearly  right 

The  next  point  is  this.  It  is  siud  thtt 
the  landlord  having  brought  an  ejectmeiit 
tiction  against  the  tiiiBteea  after  the  cooi- 
meuoement  of  the  liquidation^  thereby  psk 
an  end  to  the  lease,  and  a  great  dni  of 
ancient  and  modern  learning  wasezamined 
into  in  order  to  see  whether  that  wai  n 
or  not.  But  the  answer  of  the  tnutees  ii| 
tliat  question  is  wholly  immitteriRl^  bectun 
the  lease  actually  vested  in  the  tnutoa 
certainly  for  a  day,  and  they  are  entitled 
to  disclaim,  and  they  have  diHclainiftd  it 
I  do  not  intend  to  confine  my  observatiooi 
to  this  particidar  case,  and  to  say  that  it 
is  absolutely  necessary  that  the  leue 
should  have  actuaUy  vested  in  the  triutee 
on  his  apj)ointment,  becaose  it  is  quite 
I)ossible  that  a  lease  might  have  come  to 
an  end  before  his  appointment»  andthift 
still  it  might  bt^  allowable  for  him  to  dis- 
claim it.  But  in  this  particular  cue  the 
lease  actually  vested  in  the  tnutees  when 
they  were  appointed,  and  it  was  decided 
by  the  Coui*t  of  Appeal  in  Ex  parte  Pih 
terson  (15)  tliat  a  trustee  may  disclaim  a 
lease  although  the  bankrupt's  intereet— 
that  is,  the  term — has  come  to  an  end, 
liecause  the  trustee  might  be  under  vsj 
seiious  liabilities  if  he  was  not  allowed  to 
disclaim.  However,  that  has  been  decided 
by  the  Court  of  Appeal ;  consequently 
these  trustees  disclaimed.  What  is  the 
effect  of  the  disclaimer?  This  has  been 
decided  by  the  Court  of  Appeal  twice,  in 
Ex  jmrte  Gleyy  ( 1 )  and  in  Ex  parte  AUe^ 
(3).  It  put-s  an  end  to  the  lease — ^not 
merely  to  the  term,  but  to  the  lease  iteel£ 
On  the  one  hand,  therefore,  it  deprives  the 
hmdloiti  of  the  futiu'e  benefit  of  all  thoee 
claiLS4^  of  the  lease  which  give  him  a 
benefit ;  and,  on  the  other  hand,  it  de- 
prives the  tenant  of  the  future  benefit  d 
all  those  clauses  of  the  lease  which  give 
him  a  iKMietit.  The  result,  therefore,  is 
tliat  in  the  present  case  neither  party  flan 
claim  the  l^nefit  of  those  provisions  d 
the  lease  which  arise  only  at  the  end  or 
other  sooner  deteinnination  of  the  lease, 
and  that  is  the  main  point  of  the  oaa& 
The  Chief  Judge  there  was,  in  my  opinion, 
right  in  holding  that  the  tenant  had  loflt 
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his  right  to  be  paid  for  the  cottages  and 
tillageB  ;  and,  on  the  other  hand,  that  the 
landlord  had  loet  his  right  to  take  the  hay 
and  straw  at  feed  prices,  or  at  any  other 
than  the  market  price. 

This  determines  all  the  questions  be- 
tween the  parties,  except  a  very  small 
question  as  to  some  hay  and  straw,  said  by 
the  respondents  to  be  worth  23/.,  and  said 
by  the  appellant  to  bo  woi*th  something 
more,  which  was  cut,  not  in  the  last  year 
of  the  tenancy,  but  in  the  previous  year. 
.As  to  that,  I  must  say  that  my  mind  has 
been  rather  exercised  by  the  case  of 
Silcoek  V.  Farmer  (11).  I  have  not  been 
able  to  extract  from  the  case  any  new 
principle,  and  I  am  not  quite  confident 
that  I  know  exactly  what  was  the  ground 
of  the  decision.  Therefore,  I  would  rather 
not  say  anything  more  about  it.  But  it 
appears  to  me  quite  clear  that  what  is 
offered  by  the  respondents  is  quite  right — 
that  18,  that  the  landlord  shall  take  that 
portion  of  the  hay  and  straw  at  feed 
prioeBy  because  in  that  way  he  will  get  the 
benefit  of  the  arrangement.  That  portion 
should  have  been  consumed  on  the  premises 
by  the  tenant.  I  am  satisfied  that  that  is 
a  just  offer.  It  is  a  very  small  sum,  but 
in  that  respect  there  will  be  a  variation  in 
the  order,  which  is  assented  to  by  the 
mpondents. 

In  all  other  respects  the  order  appears  to 
me  to  be  right.  The  only  other  claim  made 
on  the  part  of  the  appellant  is  one  which 
certainly  cannot  be  entertained.  He  says 
that  the  tenant  has  committed  some 
breaches  of  covenant.  Well,  if  he  has, 
the  appellant  can  prove  for  damages  in 
respect  of  them.  He  can  prove  for  damages ; 
but  he  cannot  set  off  his  claim  against  the 
property  of  the  trustees,  becaa^  the  hay 
and  straw  are  now  the  property  of  the 
trustees.  Subject  to  the  slight  variation 
which  I  have  mentioned  the  ordei-s  ap- 
pealeS  against  will  be  affirmed,  and  the 
respondents  will  have  their  costs. 

Cotton,  L.J. — I  agree.  The  question 
was  argued  at  considenihle  length  as  to 
the  efiect  of  the  action  which  wiis  brought 
by  the  landlord  to  recover  possession ;  but, 
in  my  opinion,  it  is  unnecessary  to  decide 
what  that  efiect  was,  because  there  was  a 
subsequent  disclaimer  of  the  lease  by  the 
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trustees ;  and,  under  section  23,  that  dis- 
claimer tiikes  effect  as  from  the  date  of 
the  appointment-  of  the  trustees.  And 
that  being  so,  it  gjBts  rid  of  the  liability  of 
the  trustees,  even  if  an  end  was  put  to  the 
lease  by  the  appearance  of  the  trustees  in 
the  action.  But  it  is  urged,  and  certainly 
I  was  at  firat  very-  much  struck  by  that 
argument,  that  the  disclaimer,  executed 
after  the  lease  had  been  put  an  end  to,  was 
ineffectual.  But,  however  startling  the 
result  may  l^e,  that  a  man  may  disclaim  a 
thing  which  does  not  exist,  yet  there  is  the 
decision  of  the  Court  of  Appeal  in  Ex  parte 
Pateraon  (15)  to  that  effect.  Looking  at 
the  terms  of  the  order  in  that  case,  I  think 
it  was  intended  so  to  decide  as  against  the 
landlord.  But,  independently  of  that 
decision,  I  think  the  case  comes  within  the 
words  of  this  extraordinary  23rd  section, 
which  orders  us  to  imagine  a  number  of 
things  as  done  which  in  fact  have  not  been 
done  and  do  not  exist.  On  the  execution 
of  the  disclaimer  the  lease  is  to  be  deemed 
to  have  l)een  surrendered  as  from  the  date 
of  the  adjudication,  not  as  fi-om  the  date 
of  the  disclaimer.  Now  here,  undoubtedly, 
this  pi-operty  was  for  a  time  vested  in  the 
trustees ;  and,  that  being  so,  it  is  property 
of  the  bankrupt  awjuired  by  the  trustees 
to  which  the  section  applies. .  Of  course 
there  is  a  reason  in  this  provision.  The 
section  was  intended  to  protect  the  trustee 
(and  also  to  protect  the  estate  of  the  bank- 
rupt fi-om  the  liability  to  indemnify  the 
tiiistee)  as  regai'ds  any  liability  to  which 
he  might  become  subject  during  the  period 
for  which  the  lease  was  vested  in  him.  In 
my  opinion,  thei'eforo,  however  staitling 
the  result  may  be,  we  must  come  to  the 
conclusion  that,  even  if  the  lease  was  put 
an  end  to  by  the  bringing  of  the  action 
and  the  appearance  of  the  trustee,  yet  the 
disclaimer  went  back  behind  it,  and  put  an 
end  to  the  Iciuse  as  by  a  sun*ender  at  a 
previous  date. 

The  only  other  question  to  which  I  think 
it  necessary  to  refer  is  whether  SUcock  v. 
Farmer  (11)  applies.  There  there  was  an 
absolute  covenant  by  the  tenant  not  to 
remove  the  liay  and  straw,  and  really  the 
only  question  to  my  mind  is  whether  we 
can  construe  the  covenant  in  the  pi-esent 
case  as  having  the  same  effect.  Though 
the  language  is  not  very  clear,  I  think  it 
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would  not  be  right  to  do  so.  There  is  first 
a  ouvenant  i\s  to  the  way  in  which  the 
farm  is  to  be  dealt  with  as  a  matter  of 
cultivation  during  the  existence  of  the 
lease.  Then  there  is  a  covenant  as  to 
what  is  to  be  done  with  i-egard  to  the  hay 
and  straw  which  iH  to  lie  left  at  the  end  of 
the  term,  and  is  to  be  taken  by  the  land- 
lord at  feed  prices.  But  here  the  sur- 
render has  put  an  end  to  that  covenant. 
As  regards  covenants  which  were  only  to 
take  effect  after  tlie  penod  at  which  the 
surrender  takes  effect,  they  are  gone,  al- 
though these  two  covenants  were  probably 
intended  by  the  landlord  and  tenant  to 
have  the  effect  of  preventing  tlie  removal 
of  the  hay  and  straw,  unless  there  was  an 
equivalent  quantity  of  good  manure  put 
on  the  farm  by  means  of  feeding  with  oil- 
cake; yet  there  is  not  an  absolute  cove- 
nant not  to  remove  the  hay  and  straw, 
but  only  a  covenant  providing  for  the 
cultivation  dui*ing  the  continuance  of  the 
terms,  and  providing  for  the  mode  in  which 
the  hay  and  straw  which  could  not  be  used 
in  ordinary  course  on  the  £Eirm — ^namely, 
thajb  grown  in  the  last  year — should  be 
dealt  with.  In  my  opinion  there  is  not 
here,  as  thero  was  in  Silcock  v.  Farmer  (11), 
an  absolute  covenant  not  to  remove  the 
hay  and  straw  at  any  time ;  and  I  think, 
therefore,  that  ca.so  does  not  apply. 

Bo  WEN,  L.  J. — I  am  of  the  same  opinion. 
The  point  whicli  has  occui)ied  the  atten- 
tion of  the  Court  dui-ing  now  nearly  two 
days  is  one  of  the  very  greatest  possible 
importance — namely,  whether,  since  the 
Common  Law  Procedure  Act  of  1852,  the 
issuing  of  a  writ  of  ejectment,  at  all  events 
after  the  appearance  of  the  defendant,  is 
equivalent  to  re-entry  by  the  landlord. 
The  Court  is,  however,  not  called  upon  to 
decide  that  question.  A  good  deal  has 
been  said  about  it ;  but  wlien  it  is  not 
necessary  to  decide  a  point,  it  is  much 
better  not  to  decide  it.  Upon  a  further 
examination  of  the  case,  it  appears  that 
that  question  is  irrelevant,  because,  al- 
though the  writ  of  ejectment  was  sei*ved 
on  the  14th  of  October,  the  trustees  had 
been  appointed  on  the  13th,  ho  that  the 
writ  was  not  issued  till  after  the  lease  had 
vested  in  the  trustees.  Then,  what  is  the 
effect  of  the  subsequent  disclaimer?     I 


agree  with  the  Master  of  the  Bolls  that  it 
is  not  necessary  to  decide  whether,  even  if 
the  lease  liad  expired  before  the  appoint- 
ment of  the  trustees,  there  might  not  stfll 
be,   having  regard  to  the  interpretetion 
clause  (section  4)  of  the  Bankruptcy  Act^ 
sometliing    upon    which    the    disdumer 
could  operate.     In  the  present  case  there 
was   at  all  events  something  whidi  did 
actually  vest  in  the  trustees  on  their  ap- 
{K)intment.     That  which  vested  in  them 
was  a  lease,  and  the  disclaimer  put  an  eod 
to  that  lease,  and  the  effect  of  the  dii- 
claimer  is,  beyond  all  controveray,  set  at 
rest  by  the  decisions  of  this  Court ;  and 
section  23  of  the  Act  seems  to  me  to  hiTe 
rendered  it  imperative   on  the  Couit  to 
give  those  decisions,  because   section  23 
says  that,  when  there  is  a  HwUiwMir  of  a 
lease,  the  lease  is  to  be  deemed  to  haTB 
determined  as  from  the  date  therein  men- 
tioned, and  as  if  it  was,  not  forfeited,  or 
ended,  or  expired,  but  surrendered.  Tliat 
is  to  say,  the  parties  are  put  by  the  BttMb 
in  the  position  of  persons  who  have  volim- 
tarily  agreed,  the  one  to  make  and  ths 
other  to  accept  a  surrender  of  the  kaae^ 
although  they  have  really  done  nothing  of 
the  kind ;  and  from  that  somewhat  pecumr 
enactment  all  the  other  consequences  seen 
to  rae  to  foUow  by  a  stern  logic    If  the 
law  of  bankruptc)'  is  in  future  dealt  with 
by  the  Legislature,  it  would,  I  think,  be 
well  that  their  attention  should  be  calkd 
to  this  section.     I  agree  that  after  a  txa- 
render  of  this  kind — a  statutory  suireoder 
— neither  party  can  claim  the  benefit  of 
those  provisions  of  the  lease  which  oomo 
into  effect  only  at  its  expiration  or  otbff 
sooner  determination. 

As  to  Silcock  v.  Farmer  (11)  I  cntirdT 
agi*ee  with  what  Lord  Justice  Cotton  hai 
said.  It  appears  to  me  that  the  deoM 
there  turned  upon  a  different  covenant 

Randolph  asked  for  leave  to  appvl 
the  House  of  Lords. 

Jessel,  M.R. — No.     We  do  not 
we  have  decided  anything  new. 


Solicitors — Me>'nell  &  Pemherton,  for  lindlorf? 
Makinson   &    Carpenter,  agents  for  C  ^ 
Gibson,  Dartford,  for  trustees. 
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-^Debtor's  Summons — Dia- 
or  Equitable    Defence    to 
^ptey  Act,  1869  (32  d;  33 
7. 

i  is  exigible  it  will  not  sup- 
summons  under  section  7  of 
y  Ad,  1869 ;  if  the  debtor 
y  legal  or  equitable  defence 
'or  the  debt,  the  summons 
nissed, 

reditor  of  F,  ^  Co.,  who, 
uUies,  summoned  a  private 
ir  creditors.  The  meeting 
hy  nineteen  oiU  of  twenty- 
,  whose  debts  amounted  to 
%  total  of  2,628^.  A  resolu- 
I  by  the  meeting,  and  signed 
%n,  that  the  debtors*  estate 
'Id  be  assigned  to  trustees  for 
\e  creditors.  In  pursuance 
m,  the  debtors  gave  up  pas- 
r  property  to  the  trustees 
he  meeting  ;  but  the  deed  of 
hough  prepared,  was  never 
oas  present  at  the  meeting, 
'  the  resolution : — 
he  resolution  did  7iot  consti- 
agreement;  but  that  it  teas 
inary  step,  intended  to  be 
ieed  was  executed  by  all  the 
^  had  not  been  done;  and 
t,  therefore,  precluded  from 
^s  summons  for  the  amount 


in  this  case  were  a  firm  of 
lanu&cturers,  carrying  on 
Qchester  under  the  name  of 
It. 

1882,  they  were  in  diffi- 

debts  to  the  amount  of 
to  twenty-seven  creditors. 

October  a  private  meeting 
waa  held,  at  which  nineteen 
ded,  the  amount  of  their 
00^  Among  the  creditors 
neetiog  waa  Samuel  Heil^ 
Chjjio. 


but,  of  the  firm  of  Heilbut,  Symons  &  Co., 
who  were  creditors  for  777^.  8s,  9d.  At 
this  meeting  a  resolution  was  carried,  to 
the  effect  that  the  debtors  should  assign 
their  estate  and  effects  to  three  gentlemen, 
who  were  nominated  by  the  meeting  as 
trustees  for  the  creditors.  Mr.  Wright 
was  to  have  his  discharge,  on  payment  of 
200^.  or  otherwise,  as  the  creditors  should 
direct.  The  trustees  were  to  have  power  to 
carry  on  the  business  for  such  time  as  they 
thought  fit,  and  to  sell  the  same,  and  a 
deed  of  assignment  was  to  be  prepared. 
This  resolution  was  signed  by  the  chair- 
man of  the  meeting.  The  day  after  the 
meeting  the  debtors  gave  up  possession  of 
their  stock-in-trade  and  effects,  including 
their  leasehold  factory,  to  the  trustees,  who 
carried  on  the  business  for  a  few  weeks, 
and  got  in  the  book  debts.  The  deed  of 
assignment  was  prepared,  but  never  exe^ 
cuted. 

On  the  27th  of  October  a  debtor's  sum- 
mons  was  taken  out  by  Heilbut  &  Co. 
against  the  debtors  for  189/.  5^.  lOd,,  being 
the  amount  of  a  dishonoured  acceptance, 
forming  part  of  the  debt  of  777/.  Ss,  9d, 
due  from  the  debtors  to  Heilbut  &  Co. 

On  the  application  of  the  debtors,  the 
Registrar  of  the  County  Court  dismissed . 
the  summons,  on   the   ground    that   by 
assenting  to  the  resolution  Heilbut  was 
precluded  from  issuing  it. 

Heilbut  &  Co.  appealed  to  the  Chief 
Judge,  and  the  appeal  came  on  to  be  heard 
on  the  15th  of  January,  1883. 

Cooper  WiUis,  Q,C,,  and  F,  Cooper 
Willis,  for  the  appellants. — The  question 
is,  whether  there  was  accord  and  satiiifactiun 
of  Heilbut  &  Co/s  debt.  The  resolution 
was  not  binding  until  the  execution  of  a 
proper  deed. 

The  only  point  here  is  whether  there 
was  a  debt  of  sufficient  amount  to  support 
a  summons — Ex  parte  Ellis  (1)  and  Ex 
parte  Mauritz  (2). 

Winslow,  Q,C,,  and  S,  Taylor,  for  the 
debtors. — There  was  really  accord  and 
satisfaction.  A  creditor  is  not  entitled  to 
sue  after  assenting  to  such  a  resolution  as 

(1)  40  Law  J.  Bep.  Bankr.  77;   Law  Bep.  6 
Chanc.  602. 

(2)  39  Law  J.  Hep.  Bankr.  66 ;  Law  Bep.  6 

Chanc.  779. 

4  S 


578 


CHAKCERY  DIVISIOK. 


[N.S. 


Ex  parte  F\ttter  ;  in  re  hotter  {Ajfp.),  Bankr. 

this — Good  V.  Checsman  (3),  Tatlock  v. 
Smith  (4),  Wood  v.  Roberts  (5)  and  Whit- 
more  v.  Turqtuind  (6). 

Bacon,  C.J. — The  right  of  the  appellants 
under  the  statute  is  plain.  That  they  are 
creditors  is  not  disputed.  That  they  have 
served  the  debtors  is  clear.  But  then  the 
debtors  avail  themselves  of  a  statutory 
provision  for  the  purix)8e  of  satisfying  the 
Court  that  the  summons  ought  to  1k3  dis- 
missed ;  and  that  is  really  the  only  ques- 
tion before  me. 

»Somothing  has  been  .said  about  the  ex- 
tent to  which  Mr.  Heilbut  is  bound  by  his 
assent,  which  is  not  disputed.  Mr.  Willis 
says,  "  At  least  ho  gave  a  tacit  assent.'' 
A  tacit  assent  is  as  good  as  any  other 
assent  for  the  pur|;K)8e  of  the  proceedings 
which  took  place  upon  it,  namely,  actual 
cession  by  the  debtors  of  their  property, 
possession  taken  by  the  trustees,  and  a 
deed  of  assignment  prepared,  though  not 
executed;  the  debtors  being  willing  and 
ready  to  execute  the  deed  when  settled. 
With  all  thiit,  however,  I  have  nothing  to 
do.  The  stat  ute  prescribes  the  only  grounds 
on  which  an  application  to  dismiss  a  sum- 
mons shall  bo  heiird.  Tlie  words  of  section 
7  are,  **  Any  debtor  served  with  a  debtor's 
summons  may  apply  to  tlie  Court  .... 
to  dismiss  such  summons,  on  the  ground 
that  lie  is  not  indebted  to  the  creditor 
serving  such  summons,  or  that  he  is  not 
indebted  to  such  an  amount  as  will  justify 
such  creditor  in  pi'esenting  a  l>ankruptcy 
petition  agjiinst  liini."  Those  words  limit 
and  prescribe  the  authority  which  the 
Coui-t  has  in  dealing  with  a  debtor's  sum- 
mons. 

In  Ex  parte  EUis  (1)>  a  creditor  who  had 
got  a  judgment  against  a  debtor  for  some 
unpaid  costs,  of  an  amount  sufficient  to  sus- 
tain proceedings  in  bankruptcy,  took  out  a 
debtor's  summons.  The  debtor  applied  to 
have  the  summons  discharged,  because  he 
said  the  creditor  was  taking  an  unfair  ad- 
vantage  of  him.     The  creditor  knew  that 

(3)  2  B.  &  Ad.  328 ;  9  Law  J.  Kep.  (o.S.) 
K.B.  234. 

(4)  6  Binjf.  639  ;  3  Mo.  v^  P.  G7G ;  8  Law  J. 
Rep.  (o.S.)  C.r.  54. 

(5)  2  Stfirk.  417. 

(6)  3  J)e  Gcx,  F.  k  J.  107 ;  IJo.  &  H.  444 ; 
80  Law  J.  Uep.  Clmno.  345. 


the  debtor  was  suing  him  in  an  action  of 

ejectment,  in  which  it  was  quite  posdble 

the  debtor  might  recover  a  larger  sam  in 

damages  than  the  amount  of  &e  alleged 

debt,  and  the  debtor  stiid  he  believed  the 

summons  was  taken  out  to  embanass  his 

proceedings  in  the  action.     Upon  those 

representations,  the  Begistrar  was  indooed 

to  believe  that  he  had  jurisdiction  to  enter 

into    equitable    or    legal    consideratioDiy 

and  that  he  was  justified  in  distniwing  the 

summons ;  and  whether  he  had  such  jmii- 

diction  or  not  was  the  point  there  deddei 

I  cannot  now  dispute  or  go  against  tiie 

decision  pronounced  in  £x  parte  EUit  (1)> 

[His  Lordship  read  the  judgment  in  Est 

jjarte  Ellis  (1),  observing  that  neither  in 

that  case  nor  in  the  present  was  there  tny 

application  to  suspend   proceedings,  and 

continued  :]     Can  anything  be  more  dii- 

tinct  than  that  decision  1     If  there  were 

any  doubt  on  the  words  of  the  ActofPtf* 

liament,  as  I  think  thei'e  is  not,  the  doubt 

would  be  removed  entirely  by  the  cto 

decision  in  that  case.     I  do  not  wondff 

that  the  Court  in  this  instance,  hsTinf 

heard  the  facts,  which  were  not  diqpated, 

was  strongly  adverse  to  the  oonseqnemn 

of  what  had  tiiken  place.   When  the  i^* 

cation  in  this  case  was  made  to  the  Gooiti 

it  was  open  to  the  Court,  under  its  genenl 

jurisdiction,  to  enter  upon  the  oonsyai- 

tion  of  the  circumstances  which  have  been 

stated  to-day,  and  to  have  come  to  theeoa- 

clusion  that  it  would  be  unjust  to  penot 

proceedings  in  bankruptcy  to  go  onetiU 

at  the  instance  of  a  man  who,  as  I  biW 

said,  admits  that  on  the  16th  of  October 

he  tacitly  assented   to   the  arrangeBcnt 

then  made.     I  desii-e  it  to  be  undertlood 

that  I   pronounce  no  opinion  upon  fl* 

state  of  circumstances  upon  which  theceM 

has  been  most  argued.     The  only  qnertuo 

is  one  under  the  statute,  as  to  the  coan> 

to  bo  taken  by  tho  Court  when  the  dA^ 

being  of  an  amount  sufficient  to  sustain  m 

adjudication,  is  admitted.  The  Court  mi^t 

have  suspended   the  proceedings  on  tbi 

summons.     This  tlie  Begistrar  did  noi  ^ 

but,  on  the  grounds  that  have  been  stited, 

ho  thought  the  proceeding  an  impropr 

one,  and  so  dismissed  the  summons.  Tbati 

in  my  opinion,  was  wholly  beyond  W 

authority ;  and,  following  the  decision  iB 

Ex  parte  EUia  (1),  I  hold  that>  a  suffi*"* 
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ing  been  admitted,  the  Registrar 
»t  to  have  dismissed  the  summons, 
.  he  might  have  stayed  the  pro- 
All  that  I  can  do,  therefore,  is 
ige  the  order  appealed  from ;  but 
ge  it  without  costs. 

ibtora  now  appealed. 
HOf  Q.C,  and  S.  Taylor^  for  the 
bs. — Heilbut's  assent  to  the  reso- 
passed  at  the  meeting  precludes 
I  issuing  the  summons. 
was  in  iact  a  legal  agreement 
nld  not  be  set  aside  except  on  the 
of  firaud,  and  that  would  have 
(ood  answer  to  an  action  by  any 
for  his  debt — Tatlock  v.  Smith  (4) 
i  V.  Cheesman  (3). 
!9iief  Judge  considered  himself 
Y  the  decision  in  Ex  parte  EUia 
in  that  case  the  debtor's  summons 
ed  for  a  judgment  debt,  and  is 
liBtinguishable  from  the  present 

ibmit  that  there  was  accord  and 
on  of  the  debts.  The  creditors 
and  the  debtors  acted  on  the 
08  by  handing  over  their  pro- 
the  trostees — Whitmore  v.  Tur- 

li,  M.It. — In  that  case  satisfaction 
lied  from  the  nature  of  the  trans- 
The  point  here  is  whether  there 
agreement  at  all.l 
anding  over  of  their  property  by 
xxrs  to  the  trustees  implies  an 
it.  Apart  from  the  Statute  of 
ny  agreement  may  be  oral.  Here 
ts  a  proposal  by  the  debtors,  the 
Btion  being  whether  Heilbut  k  Co. 
But  the  Statute  of  Frauds  does 
\jf  because  there  was  part  per- 
t. 

!Ly  M.R. — The  part  performance 
hj  the  party  to  be  charged.] 
part  performance  was  by  both 
the  debtors  having  handed  over 
opertj  to  the  trustees  who  were 
d  by  the  creditors.  It  would  be 
iignstice  if  all  the  creditors  were 
be  entitled  to  issue  debtor's  sum- 
foir  their  debts.  Mr.  Eobson,  in 
I  on  Bankruptcy,  4th  ed.  p.  167, 
U  the  creditor  consents  to  the 
Bmflnt  of  the  payment,  or  giving 
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security  beyond  the  proscribed  time  al- 
lowed for  payment,  he  will  not  be  able  to 
avail  himself  of  the  omission  to  pay  as  an 
act  of  bankruptcy.  And  the  same  con- 
sequences will  follow  if  the  creditor  takes 
any  step  which  prevents  or  imposes  a  legal 
difficulty  in  the  way  of  the  debtor's  com- 
plying with  the  siunmons."  The  question 
therefore  here  is  whether  Heilbut  k  Co. 
have  taken  any  step  which  imposes  a 
difficulty  in  the  way  of  the  debtor's  com- 
plying with  the  summons.  Clearly  by  the 
ceaaio  bonorum  the  debtor  is  deprived  of 
his  means  of  complying  with  the  sum- 
mons. 

Cooper  WUlis,  <?.C.,  and  F,  Cooper 
Willis,  for  Heilbut  k  Co.,  were  not  called 
upon. 

Jbssel,  M.R. — ^The  first  point  to  be 
considered  is  the  meaning  of  the  7th  sec- 
tion of  the  Bankruptcy  Act,  1869,  and, 
with  great  deference  to  the  Chief  Judge,  I 
think  there  are  some  expressions  in  his 
judgment  which  appear  to  shew  that  he 
put  rather  too  narrow  a  construction  on 
that  section.  It  is  important  to  consider 
what  the  true  construction  is,  because  I 
should  be  sorry  to  have  it  supposed  that 
the  Court  of  Bankruptcy  is  restricted  in 
the  manner  in  which  he  seems  to  have 
considered  it  is  with  r^ard  to  the  dis- 
missal of  a  debtor's  summons.  When  we 
look  at  the  words  of  the  section  we  must 
consider  the  object  of  it.  The  object  was 
to  compel  a  man  to  commit  an  act  of 
bankruptcy  if  he  could  not  pay  his  debts. 
What  kind  of  debts  1  Clearly  debts  for 
which  an  action  could  be  maintained.  It 
never  could  have  been  the  meaning  of  the 
Legislature  d  priori  that  a  man  could  be 
compelled  to  commit  an  act  of  bankruptcy 
under  this  section  for  a  debt  for  which  an 
action  could  not  be  maintained.  And  it 
must  be  remembered  that  wherever  you 
could  formerly  restrain  an  action  on  equit- 
able grounds  you  can  now  defend  the 
action  on  the  same  grounds,  and  therefore 
the  distinction  between  an  action  which 
can  be  maintained  at  law  and  which  can 
be  restrained  in  equity,  and  an  action 
which  cannot  be  maintained  at  law,  has 
now  absolutely  disappeared.  Now,  remem- 
bering this,  what  is  a  debtor's  summons  to 
be  granted  for )    Section  7  sa^'s  that  '*  a 
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debtor's  summons  may  be  granted  by  the 
Court  on  a  creditor  proving  to  its  satis- 
faction that  a  debt  sufficient  to  support  a 
petition  in  bankruptcy  is  due  to  him  from 
the  person  against  whom  the  summons  is 
sought,  and  tliat  the  creditor  has  fiokiled  to 
obtain  payment  of  his  debt  after  using 
reasonable  efforts  to  do  so." 

Now  there  are  two  things  mentioned. 
The  debt  must  be  sufficient  to  support  a 
petition  in  bankruptcy,  and  the  creditor 
must  have  used  reasonable  efforts  to  obtain 
payment.  A  debt  is  not  sufficient  to 
support  a  petition  in  bankruptcy  unless  it 
is  a  debt  then  payable.  It  must  not  only 
be  a  debt,  but  an  exigible  debt.  To  take 
a  very  common  illustration,  a  debt  barred 
by  the  Statute  of  Limitations,  there  is  no 
doubt  the  debtor  need  not  pay  it,  and  if 
he  does  not  it  will  not  support  a  petition 
in  bankruptcy,  and  it  cannot  be  said  that 
the  creditor  has  failed  to  obtain  payment 
of  the  debt  after  using  reasonable  efforts 
to  do  so.  That  is  a  debt  which  is  barred, 
as  we  call  it,  by  the  Statute  of  Limitations, 
though  it  is  still  a  debt.  Such  a  debt  will 
not  suppoH  a  debtor's  summons.  I  will 
give  another  illustration.  Suppose  there 
is  a  mortgage  for  a  term  of  five  years — ^that 
is,  the  mortgage-deed  contains  a  covenant 
by  the  mortgagee  not  to  sue  during  the 
five  yeai's,  provided  that  the  interest  is 
regularly  paid.  In  such  a  case  there  would 
be  a  debt,  but  the  covenant  not  to  sue 
would  be  a  good  defence  to  an  action  for 
it,  and  a  sufficient  ground  for  restraining 
an  action.  Can  it  be  supposed  that  you 
could  have  a  debtor's  summons  for  it  ?  It 
would  not  support  a  petition  in  bank- 
ruptcy, because  it  would  not  bo  due  in  the 
sense  of  being  payable;  nor  could  it  be 
said  that  the  creditor  had  failed  to  obtain 
payment  after  using  I'easonable  efforts  to 
do  so.  He  could  not  obtain  payment  at 
all  if  the  interest  was  regularly  paid. 
Now  that  being  so,  the  next  clause  of  the 
section  is,  "  Any  debtor  served  with  a 
debtor's  summons  may  apply  to  the  Court 
in  the  prescribed  manner  and  within  the 
prescribed  time  to  dismiss  such  summons, 
on  the  ground  that  he  is  not  indebted  to 
the  creditor  serving  such  summons,  or 
that  he  is  not  indebted  to  such  amount  as 
will  justify  such  creditor  in  presenting  a 
bankruptcy  petition  against  him ;  and  the 


Court  may  dismiss  the  summons  with  or 
without  costs,  if  satisfied  with  the  iBe- 
gations  made  by  the  debtor."  What  don 
'*  not  indebted  "  mean )  It  means  thit  he 
is  not  indebted  mado  et  forma — thai  he  ii 
not  indebted  in  a  sum  sufiicient  to  soppoit 
a  petition  in  bankruptcy,  and  of  Yluck 
the  creditor  has  failed  to  obtain  pajmait 
after  nsing  reasonable  efforts  to  do  bo. 
That  is  what  it  must  mean.  It  mam 
not  indebted  in  a  sum  of  money  whidk 
the  debtor  is  then  liable  to  pay,  and  it 
does  not  matter  what  is  the  ground  of  dgo- 
liability,  legal  or  equitable.  And  tUi  a 
shewn  still  more  clearly  by  what  Mowi 
as  to  the  way  in  which  the  questitm  of  thB 
debt  is  to  be  decided  if  doubtful,  becinn 
it  may  be  decided  in  an  action.  The  Comt 
"[may,  upon  such  security  (if  any)  bong 
given  as  the  Court  may  require  uirpsf- 
ment  to  the  creditor  of  the  debt  alleged 
by  him  to  be  due,  and  the  costs  of  ertib- 
lishing  such  debt,  stay  all  proceedingi  oo 
the  summons  for  such  time  as  wOl  be 
required  for  the  trial  of  the  question  re- 
lating to  such  debt :  provided  that,  when 
the  summons  shall  have  issued  frun  the 
London  Court  of  Bankruptcy,  siuili  trill 
shall  be  had  either  before  sudi  Court  or 
before  any  other  Court  of  competent  jane- 
diction,  and  when  the  summons  shall  hsTe 
issued  from  a  County  Court,  before  sadi 
Court  in  all  cases  in  which  it  has  now 
jurisdiction,  and  in  all  other  cases  before 
some  competent  tribunaL"  Consequeotly 
it  is  to  be  tried  in  an  action  when  it  is  not 
tried  before  the  Bankruptcy  Court.  Tben, 
if  there  is  a  verdict  and  judgment  for  the 
defendant,  is  not  the  debtor's  summons  to 
be  dismissed?  Any  other  oonstmdion 
would  allow  the  debtor's  summons  to  go 
on,  though  there  was  a  good  defence  to 
the  action.  If  there  are  equitable  groondi 
which  would  entitle  a  Court  of  equity  to 
restrain  an  action  for  the  debt^  those  equit- 
able grounds  would  equally  prevent  the 
creditor  from  proceeding  in  bankraptcj) 
and  they  are  good  grounds  for  dismisBng 
the  summons,  because  there  is  no  ddt 
presently  payable.  If  the  conduct  of  ^ 
creditor  has  been  such  as  to  deprive  hin 
of  the  right  to  the  then  paymmt  of  tbe 
debt,  his  summons  ought  to  be  dismissed. 
It  would  be  cruel  to  put  any  other  inter- 
pretation upon  the  section,  for  you  coold 
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a  man  a  bankrupt  who  oould  not 
m1  for  the  debt.  If,  then,  the  appel- 
hare  any  equity,  it  can  be  enforced 

b  then  the  question  arises  whether 
ippdlantg  have  any  equity.  The 
itj  in  their  way  is  that  they  must 
some  agreement  binding  on  the  cre- 
i^oh  prevents  him  from  requiring 
Kresent  payment  of  his  debt.  Un- 
lately  the  resolution  passed  at  the 
E^  of  the  creditors  was  not  binding 
d  absent  creditors.  That  is  admitted. 
.  assume  for  the  present  purpose  that 
Bsolution  was  assented  to  by  the  cre- 
i  who  have  issued  the  debtor's  sum- 
The  meeting  was  attended  by  a 

majority  of  the  creditors,  and  it  is 
ied  that  a  contract  was  arrived  at 
1  was  valid  at  common  law.     It  is 

contract  binding  under  any  statute, 
berefore  the  appellants  are  compelled 
lert  that  it  was  a  contract  binding  at 
um  law.  But,  in  the  absence  of  any 
1  deed,  the  questions  are — first,  was 

any  agreement  at  all)    Secondly, 

it  an  agreement  binding  at  common 

Thirdly,  is  there  any  statute  which 

mts  it  being  binding?    Fourthly,  is 

any  means  of  getting  over  the  dif- 
y  wiiioh  arises  under  the  Statute  of 

m  it  appears  to  me  there  never  was 
agreement  at  all.  What  happened 
this :  [His  Lordship  read  the  reso- 
1.1  The  debtors  were  present,  and  it 
id  they  assented  to  the  resolution. 
I  have  assumed.  Now  what  was 
Mffgain  t  The  only  bargain  was  a  re- 
ion,  passed  with  the  assent  of  all  the 
bon  present,  that  there  should  be  an 
oment  of  the  whole  of  the  debtors' 
8  to  certain  trustees  with  certain 
fs.  How  could  that  be  unless  all 
reditors  should  come  in  1  The  object 
no  doubt  that  they. should  come  in, 
108  otherwise  the  creditors  would  not 
tbe  benefit  of  the  assets,  and  Mr. 
;ht  coold  not  get  his  discharge.  The 
ms  meaning  of  it  is  that  all  the  cre- 
I  should  come  in,  and  then  Mr.  Wright 
d  g8t  his  dischai^e  on  paying  200/., 
theni  and  not  till  then,  could  the 
ntion  be  carried  out  by  the  trustees 
ing  on  the  bnsinees  for  the  benefit  of 
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the  creditors,  that  is,  of  all  the  creditors, 
which  was  obviously  intended.  I  daresay 
it  was  supposed,  as  Mr.  Winslow  put  it, 
that  those  creditors  who  were  absent  would 
come  in,  or  that,  if  they  would  not,  some 
of  the  creditors  who  were  present  would 
buy  them  out,  and  in  that  way  get  the 
assent  of  all  the  creditors.  That  was  the 
bargain,  and  no  doubt  it  was  intended 
that  they  should  all  come  in  and  be  bound, 
for  in  no  other  way  was  it  possible  that 
the  resolution  should  be  carried  into  effect. 
As  they  did  not  all  come  in,  it  appears  to 
me  there  has  never  been  any  bai^D^ain  at 
all,  that  is,  any  final  agreement.  There 
was  an  attempt  to  come  to  an  agree- 
ment, which  has  failed.  That  is  one  diffi- 
culty,  and  it  is  enough  to  dispose  of  the 
case. 

But  there  are  some  other  difficulties. 
Amongst  the  property  was  the  leasehold 
factory  of  the  debtors,  which,  of  course, 
could  only  be  made  the  subject  of  contract 
on  compliance  with  the  provisions  of  the 
Statute  of  Frauds.  Now  there  is  no  pre- 
tence that  the  creditors  in  question  ever 
signed  anything.  Nobody  signed  anything 
except  the  chairman  of  the  meeting.  The 
directors  did  not  sign  anything,  and  they 
were  not  bound  any  more  than  the  cre- 
ditors. It  was  attempted  to  get  over  this 
difficulty  in  two  ways.  In  the  first  place, 
it  was  said  that  the  chairman  had  an 
implied  authority  to  sign  for  all  the  cre- 
ditors. There  is  no  evidence  of  such  an 
authority,  and  the  mere  fact  of  a  man's 
being  appointed  chairman  of  a  meeting  of 
creditors  certainly  does  not  give  him,  by 
common  law,  or  any  other  law,  the  right 
to  sign  contracts  for  them';  and  there  is 
not  a  particle  of  evidence  of  any  special 
authority.  Under  these  circumstances  it 
appears  to  me  that  that  proposition  is  not 
made  out. 

Then  it  is  said  that  the  next  day  the 
debtors  gave  up  their  stock-in-trade,  &c., 
and  books  to  the  trustees.  They  never 
executed  any  document,  it  is  true ;  but  the 
trustees  took  possession  and  sold  the  pro- 
perty, and  that  is  part  performance  suffi- 
cient to  take  the  case  out  of  the  Statute  of 
Frauds.  The  answer  to  that  is,  it  is  not 
a  part  performance.  In  the  first  place,  the 
trustees  were  not  trustees  under  the  reso- 
lution until  the  deed  of  assignment  was 
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executed.  There  is  no  appointment  of 
trustees  tis  there  is  under  the  Bankruptcy 
Act.  They  are  simply  the  nominees  of 
the  creditors  to  wliom  the  assignment  was 
to  be  made ;  but  until  the  assignment  was 
made  there  was  no  power  or  authority 
conferred  on  them  at  all.  There  was  no 
power  to  take  the  property  fix)m  the 
debtors  in  the  way  they  did  without  any 
deed  of  assignment,  and  no  power  what- 
ever to  deal  with  the  property.  What 
they  did  was  not  authorised  by  the  cre- 
ditors. 

Welly  that  being  so,  the  acts  of  the 
trustees  could  not  make  that  an  agree- 
ment which  was  not  an  agreement  at  all, 
nor  were  those  acts  evidence  of  an  agree- 
ment. But  there  is  another  point  about 
this.  The  doctrine  of  part  performance  is 
founded  upon  a  change  of  possession, 
which  is  assented  to  by  that  pai-ty  to  the 
contract  who  is  sought  to  be  charged.  It 
caimot  be  alleged  by  him  that  he  is  a 
trespasser.  You  refer  his  iK)ssession  (if 
you  cjin)  to  a  legal  origin,  and  you  can  do 
that  by  implying  a  contract.  But  you 
cannot  make  a  contract  by  the  act  of  a 
third  party  who  is  no  |)aity  to  the  con- 
tract itself.  For  instance,  if  A  and  B 
contract  that  A  shall  sell  an  estate  to  B, 
and  B  takes  possession  of  it,  that  is  evi- 
dence against  B  of  a  conti'act  by  him  to 
buy  the  estate,  for  otherwise  he  would  be 
a  wrong-doer.  But  if  A  and  B  agi-ee  that 
an  estate  shall  be  settled  on  C  for  life, 
with  remainder  to  B,  and  B  gives  posses- 
sion to  0,  that  is  not  evidence  against  A. 
And  that  is  really  what  took  place  hei-e. 
The  bargain  was  that  the  propei-ty  should 
be  conveyed  to  C.  But  how  can  the  fact 
of  C  being  put  into  possession  by  B  be 
evidence  that  A  gave  up  his  debt?  It  is 
plain  that  A  is  not  a  party  to  the  taking 
possession,  and  lie  is  not  a  ti'es{Misser ; 
and  consequently,  as  against  him,  the 
giving  of  possession  to  the  persons  who 
are  to  be  trustees  is  no  evidence  whatever 
of  a  contract  on  his  part,  and  is  not  part 
'jjerformance  by  him.  That  puts  an  end 
to  the  notion  that  thero  is  anything  to 
take  this  case  out  of  the  Statute  of 
Frauds. 

Tlien  it  is  said  that  Heilbut  knew  what 
was  done,  and  stood  by.  First  of  all,  he 
did  not  stand  by  for  long,  becaase  he  took 


out  this  debtor's  summons  a  few  daji 
after  the  transaction.  But  if  he  stood  1^, 
tliat  does  not  raise  any  cmse  of  aoqm- 
escence  which  can  deprive  him  of  hit 
legal  rights.  How  oould  he  prevent  the 
debtors  from  giving  up  their  property! 
They  were  masters  of  their  own  prc^erty; 
and  how  can  it  be  said  that  he  stood  bj 
and  acquiesced  in  a  state  of  things  to 
which  he  was  not  a  party  and  whi^  he 
had  no  power  to  prevent  1  He  did  not 
really  stand  by,  and  there  is  no  pretom 
for  raising  such  an  equity  against  him. 
No  doubt  what  has  happened  is  fiolt  bj 
the  appellants  to  be  a  hardship.  Tben 
are  technicalities  to  a  certain  extent;  and 
I  have  no  doubt  the  thing  would  have 
gone  all  right,  had  it  not  been  for  the 
unfortunate  accident  about  the  debtoi's 
books.  I  think  that  is  very  likely.  I 
think  the  creditors  who  were  not  preeent 
at  the  meeting  would  have  been  bought 
out,  and  the  arrangement  would  have 
been  carried  into  effect. 

Mr.  Winslow  argued  that  it  is  the 
same  thing  as  if  the  deed  had  been  eie- 
cuted.  That,  however,  hajs  not  been  dona 
I  have  no  doubt  tliat  the  trustees  woaU 
never  have  accepted  the  leasehold  pio> 
perty ;  for  if  they  had  accepted  it,  they 
would  have  been  under  an  obligatkm  to 
perform  the  covenants  contained  in  the 
lease.  I  have  no  doubt  that  if  it  vii 
worth  having  they  would  have  got  » 
underlease  ;  if  it  was  not  worth  having  it 
would  not  have  been  accepted  at  all,  u^ 
the  creditoi-s  would  have  proved  raisx 
the  deed  as  altered.  But  that  is  not  ths 
bargain.  Though  I  have  no  doubt  it 
would  have  been  so  in  fact,  that  was  no* 
the  airangement ;  and  thereforo  I  am  not 
at  all  prepared  to  assume,  no  deed  havitf 
been  executed,  that  the  trustees  vooU 
have  l^een  willing  to  carry  out  the  reooln- 
tion  in  this  form.  Whatever  might  ha^ 
l)een  the  result  if  other  events  had  not 
intervened,  I  am  by  no  means  prepared  to 
admit  that  the  non-execution  of  the  deed 
was  a  mere  matter  of  form,  and  not  a  i«J 
vanation  from  what  was  intended. 

On  the  whole  it  appears  to  me  that 
there  is  no  contract  whatever  with  the 
ci'editors,  and  nothing  to  prevent  theie* 
six>ndents  fi'om  issuing  a  debtor's  eoin* 
mons.      The  appeal  must  be  dismifleed, 
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order  of  the  County  Court  dis- 
ihe  debtor's  summons  set  aside. 

ETy  L.J. — I  am  of  the  same 
The  debtor's  summons  was  taken 
leilbut,  Sjmons  &  Co.,  in  which 
'.  Heilbut  is  a  partner.  It  is 
that  the  summons  ought  to  be 
I  on  several  grounds,  which  are, 
edadble  to  two  :  first,  that  the 
ne  not  indebted  to  the  firm  in  the 
ged;  and,  secondly,  that  if  they 
bted  to  the  firm,  one  of  the  part- 
it  has  so  conducted  himself  as  to 
the  firm  from  taking  these  pro- 
These  are  the  two  main  points. 
lih  respect  to  the  debt,  I  quite 
the  obflerrations  made  by  the 
if  the  Kolls  on  section  7  of  the 
tcy  Act,  and  I  do  not  intend  to 
lem.  When  it  is  said  that  '^  a 
sommons  may  be  granted  on  a 
proTing  that  a  debt  sufficient  to 
a  petition  in  bankruptcy  is  due 
I  understand  the  words  "is 
mean  is  enforceable  against  him. 
band  the  words  in  that  sense ;  and 
er  of  the  Bolls  has  given  reasons, 
.  I  concur,  why  they  must  be  so 
3d.  And  when  the  latter  part  of 
m  says  that  the  debtor  may  apply 
not  to  dismiss  the  summons  "  on 
nd  that  he  is  not  indebted"  to 
Qoning  creditor,  I  understand  the 
n  ^  is  not  indebted ''  in  a  similar 
it  is,  as  meaning  that  he  is  not 
in  such  a  way  that  he  can  then 
I  to  pay;  and  anything  which 
to  a  defence  in  that  sense  to  an 
ill  prevent  his  being  indebted 
lie  true  meaning  of  section  7.  I 
hink  the  words  ought  to  be  read 
stricted  technical  sense  of  similar 
pleadings  at  common  law. 
r  we  ask  whether  Heilbut  <k  Co. 
bora  of  the  debtors  in  the  sense  in 
.ey  mast  be  to  establish  a  debt, 
rer  most  of  course  be  "Yes," 
lat  has  taken  place  with  reference 
leeting  of  creditors  justifies  the 
ti  insiBting  that  the  answer  ought 
fo."  Now  what  has  taken  place 
U>  me  to  be  in  substance  this. 
IS  a  meeting  of  creditors,  and  at 
sting  Mr.  Heilbut^  one  of  the 
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partners  in  the  respondents'  firm,  was 
present.  A  resolution  was  then  come  to, 
which  was  reduced  into  writing  and  signed 
by  the  chairman.  There  is  a  confiict  of 
evidence  on  the  question  whether  Mr. 
Heilbut  assented  to  the  resolution  or  not. 
The  Registrar  who  heard  the  case  came  to 
the  conclusion  that  he  did  assent.  I  am 
not  at  all  sure  that  I  should  have  come  to 
the  same  conclusion.  So  far  as  I  can  judge 
from  the  evidence,  it  appears  to  me 
extremely  doubtful  whether  he  ever  did 
assent.  But,  assuming  that  he  did,  what 
is  the  legal  consequence  of  his  doing  so  1 
Suppose  before  the  Judicature  Act  passed 
Heilbut  &  Co.  had  brought  an  action 
against  the  debtors  for  their  debt,  could 
the  debtors  have  obtained  an  injunction  in 
equity  to  restrain,  the  action  )  I  think 
that  is  a  fair  way  of  testing  it.  Legal 
defence,  I  take  it,  there  would  have  been 
none.  That  seems  to  me  so  obvious  that 
I  do  not  think  it  is  worth  while  to  pursue 
the  question.  Could  the  debtors  have 
obtained  an  injunction  to  restrain  the 
action?  It  appears  to  me,  on  the  facts 
which  we  have  before  us,  that  they  could 
not. 

There  are  some  technical  objections 
arising  out  of  the  Statute  of  Frauds,  and 
I  feel  the  force  of  all  the  observations 
which  have  been  made  by  the  Master  of 
the  Kolls  with  reference  to  that  part  of 
the  subject.  But,  looking  at  the  case  on 
a  broader  gi'ound,  it  appears  to  me  that 
nobody  was  bound  by  the  resolution  until 
something  more  had  been  done.  It  was  a 
mere  preliminary  arrangement.  Another 
step  was  contemplated — namely,  that  a  deed 
which  would  have  enabled  the  debtors  to 
get  their  discharge  should  be  prepared  and 
executed  by  everybody.  But  things  never 
got  to  that  length ;  and  it  appears  to  me, 
upon  the  language  of  the  resolution  alone, 
that  it  was  a  mere  preliminary  step,  and 
not  a  concluded  agreement  which  pre- 
cluded any  creditor  from  bringing  an 
action  for  his  debt.  That  being  so,  of 
course  nine-tenths  of  the  difficulties  dis- 
appear. 

It  is  only  necessary  to  allude  shortly  to 
the  other  argument,  that  Mr.  Heilbut, 
who  was  present  at  the  meeting,  has  so 
conducted  himself  as  to  render  it  inequit- 
able or  ui^ust  on  the  }>ai*t  of  his  firm  to 
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enforce  their  debt.  I  think  that  argument 
also  fails.  In  the  first  place,  I  should  feel 
some  little  difficulty  in  holding  the  firm 
bound  at  law  or  in  equity  on  the  gi'ound 
that  one  of  the  partners  had  done  some^ 
thing  which  would  make  it  unfair  for  him 
to  sue  for  the  debt  if  he  alone  were  suing. 
I  think  it  would  be  difficult  to  bind  the 
firm  by  anything  of  that  kind.  But  it 
appears  to  mo  that  there  has  been  no  such 
conduct  on  his  part,  and  for  this  reason  : 
it  is  alleged  (and  Mr.  Taylor  put  it  in  the 
only  way  in  which  it  could  be  put)  that 
the  creditors  have  disabled  the  debtors 
from  paying  their  debts.  But  the  answer 
to  tluit  is  conclusive.  Tlie  creditors  did 
nothing  of  the  sort.  The  handing  over  by 
the  debtors  of  their  business  and  assets  to 
the  triLstces  was  entirely  premature.  It 
was  never  contemplated  by  anybody  that . 
this  should  be  done  before  the  other 
creditors  had  come  in.  It  was  not  antici- 
pated. I  do  not  doubt  that  everybody 
supposed  all  would  go  well,  and  the  thing 
was  done  as  a  matter  of  course.  But 
when  you  come  to  consider  whether  that 
which  was  done  is  sufficient  to  preclude 
the  respondents  fi'om  enforcing  their  debt, 
the  legal  answer  most  l)e  "  No."  On 
these  grounds  it  appears  to  me  that  the 
order  of  the  Chief  .Judge  was  right,  and 
that  the  ap|)cal  must  be  dismissed. 

Bo  WEN,  L.J. — I  am  of  the  same  opinion. 


Solicitors— Gregory  k  Co.,  agents  for  AV.  L. 
Welsh  &  Son,  lilanchcster,  for  ap|)ellants ; 
Tamplin,  Tayler  &  Joseph,  for  respondents. 


[IN  THE  COUBT  OF  APPBAL.] 

Bankruptcy. 
Jessel,  M.II. 
LiNDLET,  L.J.  I    Ex  parte  nxniisoisi]  inn 

BoWEN,  L. J.      (  WALTON. 

1883. 
Jan.  25. 

Bankruptcy  —  Composition  —  Smdl 
Amount  of—Security — Begistration  t/ 
Resolutions — Bankruptcy  Act^  1869  (33  i 
33  Vict.  c.  71),  s.  126—BanknKptey  BiJm, 
1870,  rule  295. 

Where  a  meeting  of  creditors  resolved  to 
accept  a  composition  of  Is.  in  the  poimd, 
— Held,  that  the  smallness  of  the  sim 
was  not  of  itself  evidence  that  the  rus- 
lution  was  not  passed  bona  fde^  thai 
is,  in  the  interests  of  the  creditor*  md 
not  for  the  benefit  of  the  debtor;  asd 
the  composition  being  secured  by  a  tkkd 
person,  t/ie  resolution  was  ordered  to  U 
registered. 

The  tr^ie  meaning  of  the  Bankntptqf 
Act  is  that  in  all  such  oases  the  arrmig^ 
ment  must  be  one  which  the  creditors  adis§ 
bona  fide  can  accept. 

This  was  an  appeal  from  a  dedaioii  cf 
Mr.  Registrar  Pepys  mtting  as  Chief  Jndlp 
in  Bankruptcy. 

Edwin  Walton,  who  filed  a  liqoidilioB 
petition  on  the  5th  of  November,  1888,  lif 
his  statement  of  affairs,  produced  afctlw 
first  meeting  of  his  crediton,  stated  thtt 
his  unsecured  debts  were  504/.  14«.2£, 
his  secured  debts  81/.  Os,  3^.,  and  bii 
assets  only  5/. 

The  creditors  passed  resolutions  aooept- 
ing  a  composition  of  \s,  in  the  pound, ptj* 
able  within  seven  days  of  the  oonfimutkin 
of  the  resolution,  and  to  be  secured  bjtii^ 
guarantee  of  the  debtoi^'s  brother,  who 
appointed  trustee  for  the  distributioii 
the  composition. 

A  dissentient  creditor  opposed  the    ^ 
trntion  of  the  resolutions,  on  the  giouid — 
that  the  proceedings  were  an  abuse  of  tlifl^ 
process  of  the  Court.      The   resolutiw^ 
were  I'egistered  by  the  Begistrar,  and  tbB 
ci-editor  now  appealed. 

Burkigh  Muir,  for  the  appellant'' 
The  i-csolutions  ought  not  to  have  ben 
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[—Bm  parte  Staff  (1),  Ex  parte 
Bx  parte  Aarcmson  (3)  and  Ex 
Uams  (4), 
Sf    M.K..  referred  to  Ex  parte 

)btor  has  not  properly  explained 
become  of  all  his  assets. 
mBankea,  for  the  debtor,  was  not 


,  MJt. — I  think  that  under  the 
noes  of  this  case  we  must  treat 
flpement  as  a  bona  fide  one;  and 
f .  in  the  pound  is  but  a  small 
B  not  so  small  as  to  be  of  itself 

that  the  resolutions  were  not 
na  fide — that  is,  passed  in  the 
of  the  creditors  and  not  for  the 
the  debtor.  With  regard  to  the 
8y  Ex  parte  TerreU  (5)  is  in 
I  favour  of  this  view.  In  that 
jebtor  filed  a  liquidation  petition, 
itatement  of  affiiirs  shewed  that 

amounted  to  11,538/.,  while  his 
ire  only  761,  and  the  creditors 
to  accept  a  composition  of  Is.  in 
ly  to  be  paid  within  a  month,  no 
•eing  given  for  its  payment.  The 
Appeal  held  that  the  resolution 
have  been  passed  in  the  interest 
ditorsy  and  that  it  was  not  bind- 
)  diflsentient  minority,  and  ought 
registered.  Now  it  is  important 
Eit  the  three  Judges  of  the  Court 
1  flBid  about  it.  It  is  quite  plain 
tiooffht  that  in  some  cases  a  com- 
3f  if.   in  the  pound  might  be 

if  the  arrangement  was  made 
;  and  that  when  the  debtor's 
(re  not  sufficient  to  pay  that 
Uie  arrangement  would  be  valid 
f  for  the  payment  of  the  com- 
was  given  by  a  third  person. 
tdce  James  said,  '*  The  facts  of  the 
saae  shew    that  the    resolution 

have  been  passed  bona  fide.   The 

AW  J.Bep.  Bankr.  137;  Law  Rep.  20 

aw  J.  Bep  Chanc.  911 ;  Law  Rep.  20 

AW  J.  Bep.  Bankr.  60;  Law  Rep.  7 

AW  J.  Bep.  Chanc.  741 ;  Law  Rep. 

96. 

iAW  J.  Bep.  Bankr.  47 ;  Law  Rep.  4 


debtor  had  no  assets ;  he  merely  gives  his 
promise  to  pay  the  composition,  and  no- 
body else  offers  to  give  any  security  for  it." 
That  observation  shews  that  if  any  one 
else  had  offered  to  give  security  the  opinion 
of  the  Lord  Justice  would  have  been 
different  He  went  on,  ''The  creditors 
merely  accept  the  hope  that  the  son  will 
in  the  course  of  a  month  find  the  money 
to  pay  it.  That  is  not  the  sort  of  arrange- 
ment which,  as  it  appears  to  me,  was  con- 
templated by  the  Act  as  one  which  could 
bind  the  dissentient  minority  of  the  credi- 
tors." Lord  Justice  Baggallay,  after  re- 
ferring to  the  judgment  of  Lord  Justice 
James  in  Ex  parte  Page  (6),  says :  "  It  is 
part  of  the  case  set  up  that  there  are  no 
assets  at  all,  and  that  Uiere  is  no  security 
given  for  the  payment  of  the  composition ; 
consequently  the  resolution,  in  substance, 
amounts  to  nothing  more  than  a  release  of 
the  debtor  from  his  obligations.''  There, 
again,  he  relies  on  the  fact  that  no  security 
was  given  ;  and  his  words  would  have  no 
meaning  if  the  giving  of  security  for  the 
composition  was  not  a  material  circum- 
stance. In  the  present  case  security  is 
offered.  Then  Lord  Justice  Brett,  after 
observing  that  the  question  was  whether 
the  resolution  was  a  bona  fide  one,  adds  : 
''The  case  here  is  that  the  debtor  had 
practically  no  assets ;  he  had  no  prospect 
of  being  able  to  pay  1«.  in  the  pound ;  and 
then  a  resolution  is  passed  that  Is.  in  the 
poimd  is  to  be  paid  in  one  month,  and  no 
security  is  to  be  given  for  its  payment. 
For  whose  benefit  could  such  a  resolution 
have  been  passed )  If  you  assume  that  he 
had  no  prospect  of  paying  the  Is.,  of  what 
advantage  to  the  creditors  could  that 
resolution  be  f  It  is  plain  that  it  could 
not  be  of  any  advantage  to  them,  and  that 
the  only  person  who  could  benefit  by  it 
was  the  debtor."  There  is  therefore  a 
clear  expression  of  opinion  by  all  three 
Judges  that  a  resolution  to  accept  a  com- 
position of  Is.  in  the  pound  would  not  per 
se  be  held  to  be  evidence  of  a  want  of 
bona  fides,  but  that  the  creditors  might 
accept  such  a  composition  as  a  reasonable 
dividend  if  they  were  acting  bona  fide. 
We  know  from  experience  that  in  many 
bankruptcies  Is.  in  the  pound  is  a  reason- 

(6)  45  Law  J.  Rep.  Bankr.  119;  Law  Bep. 
2  Ch.  D.  828. 
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able  dividend.     Those  judgments  also  go 
to  shew  that  if  security  had  been  offered 
for  the  composition  the  registration  of  the 
resolution  would  have  been  allowed  in  that 
case.     And  in  Ex  parte  Aaronson  (3)  Lord 
Justice  Baggallay  expressly  states  that  the 
resolutions  in  Ex  parte  Terrell  (5)  would 
have  been  registered  if  security  for  the 
payment    of  the  composition  had    been 
given.     It  appears  to  me  that  the  true 
meaning  of  the  Act  is,  as  it  has  been  stated 
in  all  the  authorities,  that  the  arrangement 
must    be  one   which  the  creditors  can, 
acting  bona  fide^  accept.      If  \b,  in  the 
pound    is  more  than  the  debtor's  assets 
will  produce,  the  creditors  are  prima  fade 
entitled  to  accept   a  composition  of  that 
amount  if  they  get  security  for  its  pay- 
ment.    This  disposes  of  the  supposed  rule 
that  a  man  who  has  no  assets  cannot  file 
a  liquidation  petition  at  all ;  if  a  debtor 
has  no  assets,  but  some  third  person  comes 
forward  and  offers  to  give  security  for  the 
payment  of  a  composition  of  \8,  in  the 
pound,  that  is  an  arrangement  which  may 
be  properly  carried  out,  if  it  is  made  homa 
fide.     The  only  question  then  is,  whether 
the  creditors  in  the  present  caae  have  been 
acting  bona  fide)  and  I  can  see  nothing  in 
the  world  to  impeach  the  bona  fidee  of  the 
transaction. 

Though  1^.  in  the  pound  is  not  a  large 
sum,  I  cannot  say  that  in  this  case  it  is 
not  a  i-eal  dividend  ns  distinguished  from 
a  sham  one,  like  the  Gc/.  in  the  poimd 
which  was  offered  in  Ex  parte  Ball  (2). 
As  to  the  other  objection,  that  the  debtor 
has  concealed  some  of  his  assets,  I  do  not 
think  he  has.  I  can  well  understand  that 
he  may  have  suffered  losses  by  depreciation 
of  his  stock-in-trade.  But  if  the  creditors 
thought  that  there  were  concealed  assets, 
it  was  their  duty  to  ask  the  debtor  about 
them  at  the  meetings.  The  mere  fact  that 
a  man  has  not  explained  every  shilling  of 
his  losses  does  not  shew  that  he  is  acting 
fi-audulently.  We  know  that  there  are 
frequently  losses  in  tiude  by  depreciation 
in  the  value  of  goods.  There  is  really  no 
evidence  that  the  debtor  has  concealed  any 
assets.  In  my  opinion  the  Registrar's 
decision  was  right,  and  ought  to  be 
affirmed. 


opinion.      We  ought  to  satasff  oiundfa 
of  the  real  banaj^es  of  what  is  proponi 
There  is  no  ground  here  for  thinidng  tint 
any  of  the  debts  said  to  be  doe  to  credifton 
had  been  manufieu^ured  for  the  puzpon; 
and  to  that  extent  there  is  hona/dm.   In 
the  next  place  the  offer  of  1«.  in  the  pound 
is  bona  fide  in  this  sense,  that  it  is  oAnd 
by  a  relative  of  the  debtor  who  is  able  to 
pay  it,  and  it  is  to  be  paid  net ;  Uiere  iltD 
be  no  deduction  for  costs.     Though  it  is  a 
small  sum,  still  it  is  something.    Thcnii 
a  great  distinction  between  liquidstkn  lif 
arrangement  and  composition.     It  WKJ 
well  be  that  in  some  cases,  like  Ex  pmU 
Staff  (1),  when  a  debtor  has  no  asntiya 
liquidation    by  arrangement  may  be  u 
abuse  of  the  process  of  the  Court;  I  tm 
not  prepared  to  say  that  a  oompontiouof 
la,  in  the  pound  is  an  abuse  of  toe  pnees 
of  the  Court  in  all  cases  where  the  debtor 
has  no  assets.    Of  course  an  ofibr  of  Sd 
in  the  pound  would  be  ridiculous.    Ibi 
question  is  one  of  bona  fides^  and,  in  n^ 
opinion,  the  present  is  an  honest  oase^  and 
the  creditors  were  entitled  to  accept  the 
offer. 

BowEN,  L.  J. — I  am  of  the  same  opinioB. 
The  real  question  is  whether  the  tnoe- 
action  is  bona  fide.  There  is  no  hard  and 
fast  pecuniary  line,  except  t^t  the  eoB 
offered  must  not  be  so  small  that  no 
I'easonable  man  would  accept  it.  The  trea 
test  is  bona  fides,  and  I  think  under  tk» 
circumstances  of  the  present  case  the  im- 
lution  was  passed  bona  fide. 


Solicitors— Sidney    Chapmao,    for  appeDiBti 
Hatton  &  Westcott,  for  respondent 


LiNDLEY,    L.J. — I    am    of  the   same 
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sepef^M  Lien — Tctking  Security — 
--C^utody  of  Goods  detained. 

m0re  taking  by  cm  innkeeper  from 
4  of  a  eeeuriiy  for  the  payment  of 
do6$  not  neoeeearily  destroy  the  Uen 
\$  innkeeper  hoe  by  the  common  law 
e  goode  of  his  guest;  in  order  to 
ike  Uen  there  must  be  something  in 
e  qf  the  case,  or  in  the  natwre  of 
rUy  taken^  which  is  inconsistetU 
reimUion  of  the  lien,  or  which  is 
weqfit. 

mkeeper  who  enforces  his  lien  upon 
!f  if  his  guest  for  the  payment  of 
it  in  the  position  of  a  gratuitous 
md  is  not  bound  to  exercise  more 
the  keeping  of  the  goods  than  he 
'o  in  the  case  of  his  own, 

was  an  action  brought  by  the 
\  an  hotel  proprietor,  against  the  de- 
and  hia  "wife,  to  recover  the  amount 

hotel  hilly  the  defendants  having 
t  the  plaintiff's  hotel  from  Novem- 
O^iSH  the  nth  of  June,  1881. 
liUa  which  had  been  delivered  from 

time  were  at  first  paid  by  the 
it^  but  nothing  had  been  paid  since 
i  of  December,  1880. 
iaich,  1881,  the  plaintiff  applied 
sent  of  his  bill  up  to  date.  The 
it  said  he  could  not  then  conve- 
pay,  bat  he  offered  to  give  the 

a  memorandum  charging  some 
1  a  certain  ship  belonging  to  him 
le  payment  of  his  account.  He 
gly  gave  the  plaintiff  the  following 
Ated  the  8th  of  March,  1881  :— 
r  Sir, — I  hereby  charge  the  bill  of 
he  ship  LeonidaSy  now  in  the  hands 
rs.  Phelps,  Sedgwick  &  Biddle,  of 
lam  Street^  City,  with  the  payment 
looount  now  due  or  to  become  due 
n»l£  to  you.        Yours  truly, 

**J,  F.  McLachlan. 
Angus." 
vidence  of  what  took  place  on  the 

of  the  giving  of  this  letter  was 
iig.      Its  effi!ot  is  stated  in  the 

kmliff  endeavoured  to  raise  money 


on  this  letter,  but  found  that  it  was  of  no 
value  as  a  security;  he  accordingly  again 
asked  for  payment,  and  on  the  defendants 
promising  to  pay,  he  allowed  them  to  re- 
main at  the  hotel  till  the  11th  of  June, 
1881,  when  a  sum  of  8^.  Ss.  lid.  was  due 
from  them.  The  plaintiff  then  insisted 
upon  being  paid,  and  on  the  defendants 
being  unable  to  find  the  money,  he  turned 
them  out  and  detained  their  goods.  These 
goods  were  deposited  by  the  plaintiff  in  a 
cupboard  where  similar  goods  of  his  own 
were  kept,  and  were  left  there  until  the 
30th  of  September,  1881,  when  they  were 
given  up  to  the  defendant. 

In  August,  1881,  the  plaintiff  com- 
menced his  action  for  a  declaration  that 
the  amount  to  be  found  due  horn  the 
defendant  to  him  was  a  charge  on  the  de- 
fendant's shares  in  the  ship  Leonidas,  and 
for  payment  of  the  amount  so  found  due. 

Chi  the  5th  of  August,  1881,  an  order 
was  made  restraining  the  defendant  from 
selling  or  dealing  wi^  the  shares,  and  in 
September,  1881,  a  receiver  was  appointed, 
and  an  account  directed  of  what  was  due 
from  the  plaintiff  to  the  defendant. 

The  defendant  put  in  a  counter<^m 
for  the  damage  which  he  alleged  had  been 
sustained  by  his  property  wlulst  detained 
by  the  plaintiff. 

Graham  Hastings,  Q.C.,  and  JET.  Green* 
wood,  for  the  plaintiff. 

Yate  Lee,  for  the  defendant. — The  plain- 
tiff, by  taMng  the  security  offered  by  the 
defendant,  in  effect  gave  up  the  lien  which 
by  the  common  law  he  had  upon  the  goods 
of  his  guest — Cowell  v.  Simpson  (1), 
Chambers  v.  Davidson  (2)  and  BeUch  v. 
Symes  (3). 

[Kay,  J. — It  is  not  the  mere  taking  of 
a  security  which  destroys  a  lien.  In  CoweU 
v.  Simpson  (1)  there  was  an  express  con- 
tract to  give  time.] 

If  there  is  an  agreement  to  give  credit 
at  all,  the  lien  is  gone. 

Again,  the  plaintiff  having  given  up  his 
lien,  and  having  therefore  wrongfully  de- 
tained the  defendant's  goods,  is  liable  for 
any  damage  they  may  have  sustained  by 

(1)  16  Vee.  278  • 

(2)  36  Law  J.  Rep.  P.C  17 ;  Law  Eep.  1 
P.C.  296. 

(3)  Turn.  &  fi.  87,  92. 
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such  detention.  He  was  bound  to  exercise 
more  care  in  the  keeping  of  them  than  a 
gratuitoos  hailee—Sear/e  v.  Morgan  (4), 
41  dc  42  Viet.  c.  38,  and  Wilcocks  on  Inn- 
keepers,  p.  77. 

[Kay,  J. — I  only  wish  to  hear  you,  Mr. 
Hastings,  in  reply  on  the  question  of 
damages.] 

Ghraham  Hastings,  Q,C. — An  innkeeper 
who  detains  goods  l)elonging  to  his  guest 
is  only  in  the  position  of  a  gratuitous 
bailee,  and  as  such  is  only  bound  to  exer- 
cise ordinary  care  in  the  keeping  of  them 
— Ooggs  V.  Bernard  (5).  In  order  to  make 
him  liable  for  damages  negligence  must  be 
proved,  and  here  any  evidence  there  may 
be  of  negligence  is  disproved  by  the  fact 
that  the  plaintiff  kept  the  goods  of  the 
defendant  in  the  same  place  as  his  own — 
Calye's  Case  (G)  and  Dawson  v.  Chamney 

(7). 

Kay,  J. — On  the  13th  of  November, 
1880,  the  defendant  and  his  wife  went  to 
stay  at  the  plaintiff's  hotel.  Bills  were 
delivered  to  the  defendant  weekly,  and  he 
paid  the  first  bill.  Then  difficulties  arose, 
the  defendant  was  in  want  of  money  and 
could  not  pay  the  bills,  and  a  discussion  took 
place  upon  the  subject.  The  evidence  as 
to  what  occurred  is  contradictory.  The 
defendant  alleges  that  he  told  Mrs.  Gib- 
son, the  plaintiff's  manager,  that  he  was 
not  able  to  pay  the  bills  at  that  time; 
that  he  had  difficulty  in  getting  money, 
and  would  not  be  able  to  r^ise  his 
shares  in  the  ship  for  some  months.  She 
said  she  knew  his  wife's  family,  and  was 
not  anxious  about  the  bills.  The  plaintiff 
states  that  the  defendant,  in  March,  1881, 
talked  about  giving  security  for  the  amount 
due  from  him,  and  said  that  his  lawyer 
had  given  him  a  letter  to  write  and  sign, 
whid^  he  did,  and  gave  to  him.  The  letter 
was  as  follows.  [His  Lordship  read  the 
letter,  and  proceeded  :1  The  defendant  says 
that  the  plaintiff  at  first  seemed  satisfied, 
but  afterwards  said  that  the  letter  was  of  no 
value.  The  defendant's  wife  tells  rather  a 
different  stoiy.  She  says  that  there  was  a 
conversation  with  Mrs.  Gibson,  and  that 

(4)  4  Mee.  k  W.  270 ;    7  Law  J.  Rep.  Rxch. 
S24. 
(6)  1  Sm.  L.C.  7th  ed.  236. 

(6)  8  Bep.  82n. 

(7)  6  Q.B.  Rep.  164  ;  13  Law  J.  Bop.  Q.B.  33. 


Mrs.  Gibson  said  she  was  oomteiit  to 
wait  for  payment^  and  the  plaintiff  ail 
that  he  wished  for  a  letter,  and  that  if  he 
got  the  letter,  he  was  agreeable  for  herand 
her  husband  to  remain  for  six  months  froa 
the  date  of  the  letter,  or  until  a  certun 
action,  which  was  then  pending,  was  ssttbd. 
The  husband  does  not,  however,  dqxaetD 
this  conversation,  and  the  pbiintiffaiM  Kn 
Gibson  both  distinctly  deny  this  vemon  cf 
the  story.  The  effect  of  their  evidnoe  ii 
this.  They  say  that  they  were  oonitaiid^ 
pressing  the  defendant  for  payment ;  tbst 
in  order  to  induce  the  plaintiff  to  illanr 
him  to  stay  on  at  all  this  letter  was  faroq^ 
but  that  no  promise  was  made  to  afliw 
him  to  do  so,  and  that  when  the  defendufi 
then  solicitor  refused  to  advance  anythiqg 
upon  the  letter,  the  promises  of  the  dflAn- 
dant  induced  the  plaintiff  to  allow  him  to 
stay  on.  Now  in  this  state  of  tfaippl 
am  asked  to  say  that  the  aooeptanee  of  tUi 
letter  was  a  waiver  of  the  plaintiff's  Uo, 
and  thus  a  question  of  very  coosiitaiHo 
importance  is  raised.  It  has  been  slid  in 
aigument  that  if  an  innkeeper,  having  \ff 
common  law  a  lien  upon  the  goods  of  Ub 
guest,  accepts  any  security  at  all  firam  lun^ 
that  is  ipso  fa^cto  a  waiver  of  the  lin* 
That,  in  my  opinion,  is  not  the  law.  The 
case  of  CoweU  v.  Simpson  (!)  was  reftnred 
to,  where  a  solicitor  was  held  by  the  ao- 
ceptanoe  of  a  security  to  have  waived  Ui 
lien  on  the  papers  of  his  client^  and  m 
relied  upon  as  an  authority  in  snppoii  of 
that  contention.  Now,  as  we  all  know, 
it  was  a  very  common  course  with  Lord 
Eldon  to  give  a  preliminaiy  judgment  and 
afterwards  a  more  considered  judgmflsi 
In  his  first  judgment  in  that  case  he  tMp, 
"  Where  by  the  usage  of  trade  a  peini 
has  a  lien  on  goods  in  his  hands  for  woik 
performed  upon  them,  and  further  for  woik 
upon  other  goods  not  then  in  his  iwBOi 
sion,  having  been  delivered  over  aooorduog 
to  the  usages  of  different  trades,  it  )■ 
settled  by  modem  decisions  that  by  taking 
a  security  the  lien  is  gone,  even  with  re- 
gard to  the  goods  in  his  possession,  ud 
cannot  accompany  that  special  seeority 
which  determines  the  implied  contrBct^  It 
ia  necessary  to  see  upon  what  prin^k 
that  stands.  I  rather  think  it  is  not  T9g^ 
lated  by  the  usage  of  trade.  It  has  bM 
accounted  for  in  this  way :  that  the Kab 
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gome  by  the  effect  of  the  intention  to  sub- 
■titute  the  special  contract  for  the  implied 
one ;  the  necessities  of  mankind  requiring 
that  the  goods  should  be  delivered  for  con- 
sumption, it  is  not  to  be  presumed  that 
the  lien  was  to  be  extended  through  the 
whole  period,  which  would  ci*eate  much 
diflBcoltyin  the  usual  course  of  dealing  be- 
tween tradesmen  and  their  customers.  I 
have,  however,  heard  that  denied ;  and  it 
has  been  put  upon  a  rule  of  law  that  the 
■pecial  contract  removes  the  implied  one ; 
but,  if  that  is  the  ground,  this  case  would 
deeerve  much  consideration.  The  solicitor 
taking  a  security,  which  has  three  yeai«  to 
nuiy  as  the  client  may  have  occasion  for 
his  papers,  there  is  as  much  reason  that  the 
lien  diould  not  accompany  the  security 
through  that  period  as  in  the  instance  of  a 
tnde;  and  the  conclusion  is  equally  diffi- 
eult^  that  the  papers,  if  the  client  has 
oooasion  for  them,  could  be  withheld.  I 
not  at  present  satisfied  that  this  lien 
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His  Lordship  afterwards  delivered  a 
more  considered  judgment,  in  which  he 
■aid : "  Looking  through  the  general  doctrine 
of  lien,  as  applicable  to  all  cases,  except 
the  puzchase  of  an  estate,  with  reference 
to  which  it  has  in  a  series  of  decisions  been 
extended,  it  may  be  described  as  prima 
fdeiie  a  right  accompanying  the  implied 
contract.  In  the  case  of  a  factor,  who  has 
A  lien  both  for  his  expenditure  upon  the 
goods  in  his  possession  and  his  general 
balance  upon  former  transactions,  entering 
into  a  special  contract  for  a  particular  mode 
of  payment,  he  loses  the  lien.  In  various 
tnaes  the  demand  being  for  work  and 
labour,  applied  in  some  instances  upon  the 
partieular  goods,  and  others  upon  other 
goods  also,  Uiough  the  possession  had  been 
giTen  up,  it  is  universally  laid  down  that, 
if  that  takes  place  under  a  special  agree- 
ment^ there  is  no  such  lien ;  and  if  it  com- 
in<?PffMi  under  an  implied  contract,  and 
afterwards  a  special  contract  is  made  for 
payment,  in  the  nature  of  the  thing  the 
one  contract  destroys  the  other."  And  he 
added  later  in  his  judgment, ''  My  opinion 
thevafbre  is,  that  where  these  special  agree- 
menta  are  taken,  the  lien  does  not  remain ; 
and  whether  the  securities  are  due  or  not, 
makea  no  diffisrenca"  But  in  that  case 
HbO  wptaaX  security  taken  was  for  three 


years,  and  was  in  its  nature  such  as  to  be 
entirely  inconsistent  with  the  retention  of 
the  lien,  and  that  was  the  reason  why  Lord 
Eldon  held  the  lien  to  have  been  lost.  In 
Bcdch  V.  Sj/mes  (3)  he  says,  "  Notwith- 
standing the  Court  of  King's  Bench  has 
expressed  a  doubt  whether  my  decision 
was  right  in  the  case  of  CoweU  v.  Simpson 
(1),  I  still  entertain  the  opinion  that  an 
attorney  who  takes  a  security  abaudons  his 
lien.  That  doctrine,  however,  will  not 
apply  to  sums  which  are  not  covered  by 
the  security,  and  as  to  these  sums  therefore 
the  lien  must  be  considered  to  remain." 
But  I  do  not  understand  him  to  have  meant 
that  every  security  will  destroy  a  lien ;  and 
my  view  of  this  is  strengthened  by  the  case 
of  Hewison  v.  Guthrie  (8),  where  Chief 
Justice  Tindal  says,  "  It  is  well  established 
that  if  a  security  is  taken  for  the  debt  for 
which  the  party  has  a  lien  upon  the  pro- 
perty of  the  debtor,  such  security  being 
payable  at  a  distant  day,  the  lien  is  gone." 

As  I  understand  the  law,  it  is  not  the 
mere  taking  of  a  security  which  destroys 
the  lien,  but  there  must  be  something  in 
the  &cts  of  the  case,  or  in  the  nature  of 
the  security  taken,  which  is  incoDsistent 
with  the  retention  of  the  lien  and  which  is 
destructive  of  it.  In  this  case  the  lien  is 
within  the  provisions  of  41  <b  42  Vict, 
c.  38,  by  virtue  of  which  the  innkeeper  not 
only  has  a  passive  lien,  but  also  the  active 
right  to  sell  the  goods  upon  giving  the 
notice  required  by  the  Act.  Was  it  pro- 
bable that  he  would  give  up  this  active 
lien  1  The  very  contract  as  stated  by  Mrs. 
McLachlan,  if  it  was  proved,  which  I  hold 
it  was  not,  was  inconsistent  with  the  hyi>o- 
thesis.  It  was  that  if  the  plaintiflf  got  the 
letter  he  was  agreeable  for  the  defendant 
and  his  wife  to  remain  six  months.  That 
does  not  mean  that  he  would  have  been 
agreeiible  for  them  to  go  away  without 
paying  and  take  their  things.  There  is 
nothing  in  the  case  inconsistent  with  the 
continuance  of  the  lien  which  the  plaintiff 
imdoubtcdly  had  before  the  security  was 
given. 

[His  Lordship  then  considered  the 
question  of  the  damage  which  had  been 
sustained  by  the  goods  of  the  defendants, 
and,  after  refening  to  the  case  of  Dawson 

(8)  2  Bing.  N.C.  766 ;  6  Law  J.  Rep.  C.P. 
283. 
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▼.  Chamney  (7),  and  stating  that  the 
general  law  was  that  a  bailee  such  as  an 
innkeeper  was  not  bound  to  be  more  care- 
ful in  keeping  the  goods  of  his  guest  than 
he  was  as  to  his  own,  and  after  examining 
the  evidence  on  this  head,  held  that  the 
defendants  had  failed  to  shew  that  amount 
of  negligence  which  would  make  the  inn- 
keeper liable,  and  consequently  that  the 
oounter-daim  must  be  dismissed, with  costs.] 

Solicitors — G.  H.  Finch,  for  defendant ;  A.  H. 
Holmes,  for  plaintiff. 


,  v.c.  1 
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Bacon,  V.C. 
1883 
May 

Solicitor  cmd  Client — Miarepresentation 
inducing  Client  to  advance  Money  on 
Mortgage — Deaih  of  Solicitor — Personal 
Action — Statute  of  Limitations  (21  t/oc.  1. 
c.  16),  s.  3 — Lord  Tenterden^s  Act  (9  Geo.  4. 
c.  14),  s,  6. 

A  client,  in  1869,  entrusted  money  to  a 
solicitor  to  invest  on  mortgage  of  land, 
trusting  to  representations  by  the  solicitor 
{who  a/stedfor  both  parties)  tliat  the  pro- 
perty was  of  fee-simple  tenure,  and  free 
from  incumbrances.  The  mortgagor  died 
in  1879,  and  the  solicitor  died  in  1881, 
when  the  client  discovered  that  part  of  the 
property  vxis  only  leasehold  for  lives,  and 
also  that  the  solicitor  held  a  prior  mortgage 
on  part  of  the  lands.  In  an  action  to 
make  the  solicitor's  estate  liable  for  the 
deficiency  of  the  security : — Held,  that 
though  on  the  evidence  the  solicitor  would 
have  had  no  defe-nce  to  the  action  if 
brought  in  his  lifetime,  yet  it  was  not 
maintainable  against  his  executors. 
Held  also,  that  the  solicitor's  mortgage 
must  be  postponed  to  the  plah}tiff*s  mort- 
gage. 

The  object  of  this  action  was  to  realise 
a  mortgage  security,  and  to  make  the 
estate  of  Hamlin,  a  solicitor,  responsible 
for  the  deficiency  of  the  security. 

The  mortgage  in  question  was  created 


by  an  indenture  dated  the  26th  of  Hay, 
1869,  whereby,  after  reciting  that  Sympna 
was  seised  in  fee-simple  in  pooaqmonof 
and  in  the  messuage  and  hereditameDti 
thereinafter  described,  in  oonaideratioQ  of 
1,000^,  advanced  to  him  by  the  plaintil( 
Sympson  covenanted  for  repayment  of 
principal  and  interest  at  five  per  cent  per 
annum,  and  charged  the  measaage  and 
lands  therein  describedy  and  sti^  to 
comprise  10  acres  23  perches^  atuate  m 
the  parish  of  Banwell,  with  the  r^ymont 
of  1,000^.  and  interest;  and  it  was  thenbj 
provided  that  the  powers  given  to  mort- 
gagees by  23  k  24  Yict  c.  145,  shooU 
apply  to  the  security,  with  the  variatei 
that  the  power  of  sale  conferred  by  the 
13th  section  should  be  ezerciaeable  at  any 
time;  and  Sympson  thereby  oovenanlad 
for  payment  of  interest  and  for  liirChor 
assurance. 

The  plaintifi^  alleged  that  he  advanced  Ai 
money  at  the  request  and  upon  the  lepe* 
sentations  and  under  the  advice  of  Thonui 
Hamlin,  his  solicitor,  who  also  acted  6r 
Sympson.      According  to  Ihe   plaintiflHi 
evidence,  Hamlin  asked  the  plaintiff  to 
advance  the  money,  representing  that  tho 
plaintiff  would  have  a  first-rate  security, 
being  a  first  chaige  on  about  eleveii  acni 
of  fee-simple  land,  with  farm  buildings^  of 
which  Sympson  was  seised  in  poflpeDnnn, 
and  that  if  the  interest  was  not  paid  be 
would  be  able  to  sell.     The  plainti^  wiio 
had  no  communication  with  Sympscm,  and 
did  not  inspect  the  property,  but  trosted 
entirely  to  Hamlin,  on  the  faith  of  tbon 
representations,  paid  the  money  throng 
the  hands  of  Hfljniin,  and  received  fiom 
him  the  mortgage-deed  and  a  bnndk  of 
title-deeds,   which  he  did  not  emunine. 
Hamlin    prepared  the  mortgage4eed  tf 
solicitor  for  both  parties,  his  bill  heiiiff 
paid    by  the  mortgagor.      The   plaintin 
regularly  received    his    inteiest   on  the 
mortgage  money  from  TTftmlin  during  lui 
lifetime. 

Sympson  died  in  1879,  having  nude 
Hamlin,  who  was  his  brother-in-law,  hii 
executor  and  deviisee  in  trust.  Handia 
died  in  1881,  having  made  the  defendtnts 
his  executors  and  devisees  in  trost  After 
Hamlin's  death  the  plaintiff  ascertained 
for  the  first  time  that  part  of  the  land 
included  in  his  mortgage  was  of  leasehold 
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tenure  for  lives  only,  and  also  that  Hamlin 
held  a  prior  mortgage  on  part  of  the  land 
for  500/.,  the  title-deeds  to  which  had  not 
been  banded  over  to  the  plaintiff. 

Tbe  plaintiff  alleged  that  Hamlin  pre- 
pared the  mortgage  security,  and,  with  full 
knowledge  of  the  prior  mortgage  and  of 
tbe  nature  of  the  property,  inserted  the 
recital  that  Sympson  was  seised  in  fee- 
ample,  and  omitted  all  mention  of  the 
prior  mortgage,  and  claimed  by  way  of 
relief: — First,  a  declaration  that  by  reason 
of  his  misrepresentation  and  concealment 
Hamlin  became  liable  to  pay  to  the  plain- 
tiff the  1,000/.  and  interest,  and  that  the 
defendants,  as  executors  and  devisees  in 
trust  of  Hamlin's  estate,  might  be  ordered 
to  admit  assets,  and  to  pay  to  the  plaintiff 
the  said  sum  of  1,000/.,  interest  and  costs. 
Secondly,  that  in  default  of  such  payment 
being  ordered  and  made,  it  might  be 
dediu^ed  that  any  mortgage  affecting  any 
part  of  the  lands  comprised  in  the  plain- 
tiff*8  mortgage,  which  was  held  by  or  in 
tmst  for  Hamlin  at  or  prior  to  the  date 
of  the  plaintiff's  mortgage,  ought  to  be 
postponed  to  the  plaintiff^s  mortgage,  and 
thftt  the  defendants  might  be  ordered  to 
deliver  up  the  title-deeds  to  any  such 
Ltnds  in  their  possession.  Thirdly,  an 
aoooont  of  what  was  due  to  the  plaintiff 
nnder  his  security,  and  that  in  default  of 

ejment  by  the  defendants  as  representing 
amlin,  or  as  representing  S3rmpson  or 
one  of  them,  the  defendants  as  represent- 
ing Sympson  might  be  foreclosed  from  all 
aqiiity  of  redemption  in  the  lands  mortgaged 
to  the  plaintiff,  or  that  the  same  might  be 
flold.  Fourthly,  that  in  default  of  pay- 
ment as  aforesaid,  the  defendants  and  all 
other  proper  parties  might  assure  all  the 
premune  comprised  in  his  mortgage  to 
the  plaintiff,  subject  only  to  prior  mort- 
gagee, if  any,  affecting  the  same,  other 
than  mortgagee  held  by  or  in  trust  for 
Hamlin.  Fifthly,  that  in  case  the  pro- 
perty should  be  sold,  the  defendants  as 
representing  Hamlin  might  be  declared 
liable  to  indemnify  the  plaintiff  against 
any  loss  in  respect  of  his  advance  of  1,000/., 
and  in  the  event  of  the  proceeds  of  sale 
being  insufficient,  they  might  be  ordered 
to  pay  the  deficiency  to  the  plaintiff  out 
of  the  estate  of  Hamlin,  and  to  admit 
for  that  purpose.     Sixthly,  that  in 
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case  the  defendants,  as  executors  and 
devisees  in  trust  of  Hamlin,  should  not 
admit  assets,  then  that  the  estate  of 
Hamlin  might  be  administered. 

The  estate  of  Sympson  was  being  ad- 
ministered by  the  Court,  and  the  defen- 
dants admitted  the  relief  claimed  against 
his  estate.  As  against  Hamlin's  estate 
the  defendants,  amongst  the  defences,  in- 
sisted on  the  benefit  of  the  Statute  of 
Limitations,  and  moreover  submitted  that 
the  plaintiff  had  shewn  no  right  of  action 
which  was  enforceable  after  the  death  of 
Hamlin  and  against  his  personal  repre- 
sentatives. They  also  pleaded  that  the 
alleged  representations  were  not  made  in 
writing  within  the  meaning  of  Lord 
Tenterden's  Act  (9  Geo.  4.  c.  14),  s.  6. 
The  defendants  also  contended  that,  as 
a  question  of  construction,  the  mortgage- 
deed  only  comprised  fee-simple  lands, 
though  the  quantities  were  incorrectly 
stated,  which  made  it  appear  as  if  the 
leasehold  lands  were  included,  and  that 
therefore  there  was  in  fact  no  misrepre- 
sentation as  to  the  tenure  of  the  property, 
and  that  under  the  circumstances  Hamlin 
was  not  liable  for  the  fee-simple  land 
(which,  according  to  this  argument,  was 
alone  included  in  the  mortgage)  being  of 
a  less  acreage  than  it  was  described  to  be. 
The  Vice-Chancellor,  however,  held  that 
on  this  question  of  construction,  the  lease- 
holds were  clearly  included  in  the  mort- 
gage, and  were  wrongly  described  as  of 
fee-simple  tenure. 

Marten,  Q.C,  and  Badcock,  for  the 
plaintiff. — As  between  Hamlin  and  the 
plaintiff  the  evidence  establishes  a  case  of 
misrepresentation  and  concealment  by  a 
person  in  a  confidential  position.  This  is 
not  a  misrepresentation  as  to  the  ability 
of  the  mortgagor  within  Lord  Tenter- 
den's  Act — Craig  v.  Watson  (1).  Nor  is 
the  action  barred  by  the  Statute  of 
Limitations,  which  in  a  case  of  this  cha- 
racter runs,  not  from  the  date  of  the 
misrepresentation,  but  from  the  date  of 
the  discovery  of  it — Craig  v.  Watson  (1) 
and  Blair  v.  Bromley  (2).  The  same  rule 
prevails  in  case  of  vai^Ake^Brooksbank 

(1)  8  Beav.  427. 

(2)  5  Hare,  542 ;  16  Law  J.  Bep.  Chanc.  105 ; 
on  app.  2  Ph.  354 ;  16  Law  J.  Rep.  Chanc.  495. 
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v.  Smith  (3) ;  see  too  Gihha  v.  Guild  (4). 
The  measure  of  damages  is  the  actual  loss 
which  accrues  to  the  plaintiflf — Whilenian 
V.  Hawkins  (5). 

Millar,  Q,C,,  and  TJieodore  Rihton,  for 
the  defendants. — The  plaintiff's  case,  so  far 
as  it  seeks  relief  against  Hamlin's  estate, 
is  based  solely  on  his  own  uncorroborated 
statement  of  the  misrepresentation,  and 
such  evidence  at  this  distance  of  time  is 
not  sufficient  to  establish  a  claim  against 
the  estate  of  a  dead  man — Hill  v.  Wilson  (6), 
Morley  v.  Finney  (7)  and  WiiUaker  v. 
WJiitiaker  (8).  The  claim,  if  established 
on  the  evidence,  is  a  mere  action  of  negli- 
gence, and  six  years  having  elapsed  since 
the  date  of  the  alleged  n^ligence,  the 
claim  is  barred  by  the  Statute  of  Limita- 
tions—//oM?e/Z  v.  Younij  (9)  and  Smithy, 
Fox  (10).  In  Craig  v.  Watson  (1)  the 
operation  of  the  statute  was  excluded  be- 
cause the  defendant  was  treated  as  a  trustee. 
Blair  v.  Bromley  (2)  was  a  similar  case,  as 
the  money  had  been  entrusted  to  the 
solicitors  as  confidential  agents.  Gibhs  v. 
Guild  (4)  was  decided  on  demurrer,  on 
which  the  plea  that  the  existence  of  the 
fraud  was  fraudulently  concealed  by  the 
defendant  was  admitted.  In  the  present 
case  there  was  no  trusteeship  and  no  con- 
cealed fraud.  It  was  at  most  a  case  of 
negligence  only. 

In  any  case  an  action  on  the  misrepre- 
sentation is  an  action  of  deceit,  and  the 
cause  of  action  cannot  be  mi\intained  after 
the  death  of  Hamlin — Peck  v.  Gumey 
{U)  ixni\  Kirk  Y,  Todd  {\2). 

Marten  (who  was  called  on  to  reply  only 
on  the  question  whether  the  action  sur- 

(3)  2  You.  &  C.  58 ;  6  Law  J.  Rep.  Ex.  Eq. 
34. 

(4)  61  Law  J.  Rep.  Q.B.  228 ;  Law  Rep.  8 
Q.B.  D.  296  ;  on  app.  61  Law  J.  Rep.  Q.B.  318  : 
Law  Rep,  9  Q.B.  D.  69. 

(5)  Law  Rep.  4  C.P.  D.  13. 

(6)  42  Law  J.  Rep.  Chanc.  817;  Law  Rep. 
8  Chanc.  888. 

(7)  W.N.  (1870)50. 

(8)  51  Law  J.  Rep.  Chanc.  737;  Law  Rep.  21 
Ch.  D.  667. 

(9)  5  B.  &  C.  295  ;  4  Law  J.  Rep.  (o.S.)  K.B. 
106. 

(10)  6  Hare,  386;  17  I^aw  J.  Rep.  Chanc.  170. 

(11)  43  Law  J.  Rep.  Chanc.  19;  Law  Rep.  6 
E.  &  It.  App.  377. 

(12)  61  Law  J.  Rep.  Chanc.  446 ;  on  appeal 
Arvte,  p.  224 ;  Law  Rep.  21  Ch.  D.  484. 


vived). — ^This  is  a  daim  which  sarviyn 
against  the  executor — Williams  €n  iSn- 
cutors  (13),  Wilson  v.  Tucker  {li),jRavlm 
V.  Wickham  (15),  Walsham  t.  StauiUm 
(16)  and  Slim  v.  Croueher  (17).  Hie  cue 
of  Kirk  V.  Todd  (12)  was  a  case  of  noisaiioe. 
So  Peek  v.  Gumey  (11)  was  a  case  of  men 
tort.  In  the  present  case  the  lialnlitjis 
one  of  contract  arifdng  out  of  a  trart  or 
confidential  relation.  I  ask  for  jadgment 
in  the  terms  of  the  daim. 

Bacon,  V.C.,  after  stating  that^as  aqoM- 
tion  of  construction,  he  had  no  doubt  thit 
the  mortage-deed  did  include  the  leaaehoU 
lands,  which  were   therein   described  as 
fee-simple,  continued  : — ^There  remains  A» 
other  and  more  serious  questioQy  whedier 
this  action  is  now  maintainable.     Tbii 
Hamlin  was  the  solicitor  of  the  plaintiff  ii 
clearly  established.     I  do  not  foigefc  tlnti 
according  to  the  rule  of  this  Court,  a  mill 
who  would  establish  a  claim  agaissi  tiie 
estnte  of  a  deceased  man  on  his  own  tflriir 
mony,  cannot  succeed  unless  that  testimoiy 
is  corroborated.     But  what  the  plaintiff 
says  in  this  case  is  corroborated  bj  the 
deed,  as  I  construe  it;  by  the  &ct  tint 
Hamlin  had  been  his  solicitor,  and  lie  hid 
relied  on  him  entirely,  and  had  entrvtod 
him  with   1,000/.  to  lend  to  Sympeon, 
money  paid  into  Hamlin's  hands,  batwUd 
I  have  no  reason  to  doubt  he  handed  to 
Sympson.     Whether  that  is  so  or  not^  ilfc 
Wiui  money  entrusted  to  Hamlin  to  iiiori> 
gage  on   Sympson's  land,  which  HamliD 
stated  was  a  good  security.     Have  I  tsj 
rciison  to  doubt  that  f   Unless  the  pliintiff 
had  l)elioved  it,  he  would  not  have  lent  his 
money,  nor  could  he  have  received  that 
assurance   unless  Hamlin  had  told  him* 
As  I  have  said,  in  my  opinion,  the  relatkv 
of  solicitor  and  client  is  clearly  established. 
That  Hamlin  charged  no  costs  to  the  plain- 
tiff is  nothing.     It  is  the  ordinary  nnctioo 
that  the  solicitor  should  chaige  the  boK^ 
i-ower.    That  I  dismiss  as  not  being  spj^lBtr 

(13)  7th  ed.  p.  1722. 

(14)  Stark.  164. 

(16)  3  De  Gex  &  J.  304 ;  1  Giff.  365 ;  28  L»^ 
J.  Rep.  Chanc.  188. 

(16)  1  De  Gez,  J.  &  S.  678 ;  33  Law  J.  Bepi 
Chanc.  68. 

(17)  1  De  Gex,  F.  &  J.  618;  2Giff.S7;t» 
Law  J.  Rep.  Chanc  273. 
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hold,  therefore,  that  upon  the 
efore  me,  if  Hamlin  were  now 
Ekve  no  doubt  he  would  be  liable 

0  the  plaintiff  the  relief  asked. 
on  on  which  I  have  felt  doubt 

*  after  this  length  of  time,  upon 
lent  of  the  plaintiff  only,  and 
(o  the  rule  of  law,  I  can  give 
alief  aa  is  prayed  by  the  plaintiff 

1  estate  of  Hamlin  in  the  hands 
neaentatives,  and  I  must  say  I 
\iw6  cases  cited  dispose  of  that 

The  case  of  Peek  v.  Gumey 
complicated  case ;  but,  so  far  as 
aan  on  the  point  in  question, 
nsford  states  very  clearly  what 
mt  is.  After  stating,  on  page 
16  soit  was  instituted  to  recover 
om  the  respondents  for  the  in- 
)pellant  had  sustained  by  their 
itMdons,  and  'that  it  was  pre- 
)goii8  to  the  common  law  action 
he  goes  on,  at  page  393,  ''  The 
msd  for  the  appellant  was  asked 
rae  of  the  argument  whether 
any  case  in  which*  equity  had 
anal  representatives  liable  for 

*  a  personal  wrong  which  might 
obtained  against  their  testsr 

bich  no  sati^u^tory  answer  was 
ben  he  examines  the  cases  in  an 
way,  and  at  page  395  says,  "  No 
an  produced,  and  I  assume  that 
)  fomid,  in  which,  upon  a  claim 
98tator  ex  delicto^  executors  have 
liable  in  equity  to  answer  for  it 
.  And  it  appears  to  me  that  it 
mtrary  to  principle  to  hold  that 
rhich  in  a  Court  of  law  would 
die  with  a  testator,  should  be 
le  against  executors  in  a  Court 
concurrent  jurisdiction/'  That 
slear  proposition  of  law,  and  a 
Krity.  Now  what  is  contended 
before  me  is,  that  by  reason  of 
Mutation  made  by  Hamlin  in 
)  be  committed  a  delictum^  by 
plaintiff  has  been  injured,  and 
entitled  to  the  relief  he  prays 
unlin's  representatives.  That 
B.  [His  Lordship  read  the  part 
n  against  Hamlin's  estate,  and 
I  In  my  opinion,  whatever  right 
oust  TTft-mliti  if  alive,  Hamlin 
.  and  the  plaintiff  not  having 
58.— Ohino. 


asserted  his  claim  in  Hamlin's  lifetime — ^in 
my  opinion,  on  the  authority  of  the  case 
in  the  House  of  Lords,  no  action  could  be 
maintained  in  a  Court  of  law,  and  there  is 
no  principle  in  a  Court  of  equity  according 
to  which  any  such  claim  could  be  enter- 
tained. All  I  can  do  is  to  make  the  ordi- 
nary foreclosure  decree  with  costs.  I 
cannot  turn  leasehold  estates  into  freehold 
estates.  So  much  of  the  action  as  claims 
against  Hamlin's  executors  must  be  dis- 
missed, but  without  costs.  The  plaintiff  is 
also  entitled  to  a  declaration  postponing 
the  security  of  Hamlin  to  his  security,  and 
for  delivery  of  the  title-deeds,  and  he  will 
be  at  liberty  to  prove  against  Sympson's 
estate. 


Solicitors — Crowder,  Anstie  k  Vizard,  agents  for 
Simmons  &  Wood,  Wrington,  Homerset,  for 
plaintiff;  Meredith,  Roberts  ic  Mills,  agents 
for  Hamlin  k.  Whitty,  Bristol,  for  defencUmts. 


Chitty,  J. 

1883 
March 
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PENBICE  V.  WILLIAMS. 


Practice  —  Arbitration  —  Finality    of 
Order  of  Reference — ^Discovery — Jurisdic- 
tion— Rules  of  Courty  1876,  Order  XXXI. 
ride  12 — Liberty  to  apply. 

An  order  having  been  taken  by  consent 
referring  the  action  and  all  matters  in  dif- 
ference bettveen  the  parties  to  an  arbitrator, 
the  plaintiff  afterwards  took  out  a  sum- 
mons, under  Order  XXX I.  rule  12,  for  an 
affidavit  and  inspection  of  docwmerUs : — 
Held,  tha4  the  Court  had  no  pouter  to 
make  am.y  order,  the  only  office  remain- 
ing to  be  discliarged .  by  the  Court  being 
that  of  recording  judgment  according  to 
the  arbitrator's  award.  Held  also,  thai 
liberty  to  apply  is  impliedly  contained  in 
orders  not  of  a  final  nature,  and  in  those 
orders  only. 

Adjourned  summons. 

The  paiities  to  this  action  having  by 
consent  submitted  to  an  order  referring 
the  action  and  all  matters  in  difference 

4  G 
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between  them  to  the  award  of  an  arbi- 
trator, and  the  arbitration  being  still 
ponding,  the  plaintiff  took  out  a  summons, 
under  Order  XXXI.  rule  12,  for  an  affi- 
davit and  inspection  of  documents  in  the 
possession  of  the  defendants. 

The  order  of  reference  provided  (para- 
graph 5)  that  the  costs  of  the  action  and 
the  costs  of  the  reference  and  award  should 
abide  the  event;  (paragraph  6)  that  the 
arbitrator  might,  if  he  thought  fit,  examine 
the  parties  to  the  action  and  their  respec- 
tive witnesses  by  oath  or  affirmation ;  (para- 
graph 7)  that  the  jiarties  should  produce 
before  the  arbitrator  the  pleadings  in  the 
action,  and  all  books,  deeds,  papers  and 
writings  in  their  or  cither  of  their  custody 
or  power  relating  to  the  matters  in  dif- 
fei'ence;  and  (paragraph  12)  that  unless 
restrained  by  any  order  of  the  High  Court 
of  Justice  or  any  Judge  thereof,  the  party 
or  parties  in  whose  favour  the  award 
should  be  made  should  be  at  liberty,  within 
seven  days  after  service  of  a  copy  of  the 
awai*d  on  the  solicitor  or  agent  of  the 
other  party,  to  apply  for  final  judgment  in 
accordance  with  the  award,  and  for  all 
costs  which  he  or  they  might  be  entitled 
to  under  the  order  and  under  the  award, 
together  with  the  coats  of  the  judgment. 

When  the  summons  w^iis  heard  in 
chamljers,  it  was  objected  by  the  defen- 
dants that  the  order  of  i-eference  deprived 
the  Court  of  any  further  jurisdiction  in 
the  action,  and  the  further  hearing  of  the 
summons  was  adjourned  into  Court. 

W,  D,  Benson,  for  the  plaintiff,  in 
support  of  the  summons. — The  rights  of 
parties  with  refei^nce  to  discovery  are 
not  concluded  by  an  order  referring  the 
action  to  arbitration —  Street  v.  Righy  (1). 

rCiiiTTY,  J. — The  pLuntiff  there  filed  a 
bill  of  discovery  against  his  partner  with 
reference  to  the  accounts  of  the  paitner- 
ship,  and  Lord  Eldon  merely  decided  that 
although  the  articles  of  jmrtnership  con- 
tained a  clause  referring  all  disputes  to 
ar})itration,  yet  the  plaintiff  had  not  bar- 
gained away. his  right  to  file  a  bill  of 
discovery.] 

The  12th  paragraph  of  the  order  shews 
that  the  Court  was  to  have  control  of  the 

(I)  6  Yes.  814. 


action.  But  whether  this  be  so  or  not 
the  order  cannot  be  said  to  be  final  For 
although  the  order  does  not  in  expraa 
terms  I'eserve  liberty  to  apply^  the  ab- 
sence of  those  words  does  not  predode  the 
plaintiff  from  applying  to  the  Courts  or 
from  asking  leave  to  amend  by  adding  the 
words — DanielTi  Chancery  Pradiee^  6th 
ed.,  790. 

Brynmor  Jones^  for  the  defendant— 
The  sole  question    is,   whether  then  if 
remaining  before  the  Goart  "  any  matter 
in  question   in   the  action,"   within  the 
meaning  of  Rules  of  Court,  1875,  Order 
XXXI.  rule  12.     In  WinuhurH  is  Co.  t. 
The  Barrow  Shipbuilding  Company  (2), 
the    cause    having    been    refened  to  a 
Master  under  the  provisions  of  the  Gob* 
mon  Law  Procedure  Act,  1854,  HeDor,  J., 
and  Field,  J.,  decided  that  the  Gout  hid 
no  jurisdiction  to  give  oosta  of  proceed* 
ings  subsequent  to  the  order  of  rehteon, 
although  the  order  itself  was  silent  ai  to 
the  costs,  for  such  proceedings  were  not 
''  proceedings  in  the  High  Oonrt,"  within 
Order  LV.      Moreover,  the  order  of  re- 
ference itself  confers  on  the  arUtate  e 
jurisdiction  as  to  discovery,  and  it  may  be 
assiimed  that  the  arbitrator  would  in  hii 
conduct  of  the  arbitration  adopt  the  pne- 
tfce  of  the  Judicature  Acts  in  respect  to 
discovery,  so  fitr  as  it  was  applicable  to 
the  circumstances  of  the  case.     The  pkun- 
tiff  should  therefore  have  made  hie  appli- 
cation to  the  arbitrator,  and  should  not 
now  endeavour  to  abrogate  an  order  to 
which  he  has  given  his  consent. 

CniTTY,  J. — This  is  an  application  by 
the  plaintiff,  under  Order  XXXL  rale  1% 
asking  that  the  defendant  may  be  ordand 
to  make  an  affidavit  of  the  dociuients  in 
his  possession,  and  the  question  has  beai 
raised  as  to  the  plaintiff's  right  to  any  sodi 
oi'der.  The  objection  taken  by  the  defen- 
dant is  that  an  order  has  been  made  by 
consent  of  the  parties  referring  the  action 
and  all  matters  in  difference  to  the  award 
of  an  arbitrator,  and  it  is:  said  that  the 
effect  of  this  order  is  that  there  is  no 
longer  any  action  or  question  in  an  action 
pending  before  the  Court,  and  therefore  that 
the  junsdiction  of  the  Court  is  exhausted. 

(2)  46    Law  J.  Rep.  Q.B.  477 ;  Law  Bep.  S 
Q.B.  D.  335. 
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Hie  order  relied  upon  is  an  arbitration 
Older  containing  usual  clauses.  [His  Lord- 
ihip  here  read  the  5th,  6th,  7th  and  12th 
paragraphs  of  the  order,  and  continued  :] 
The  effect  of  this  order  is,  that  for  all 
praptical  purposes  the  action,  so  far  as  the 
bonrt  is  conoemed,  has  disappeared  in 
eveiy  req)ect  except  one.  The  exception- 
18,  that  the  Court  has  to  allow  judgment 
to  be  entered  up  according  to  the  award. 
The  duty  of  the  Court  in  this  respect  is 
o£  a  purely  ministerial  nature.  There  is, 
therefore,  so  far  as  the  Court  is  concerned, 
no  matter  in  question  in  the  action  within 
Order  XXXI.  rule  12,  and  the  power  of 
the  Court  to  make  the  order  asked  for,  or 
any  other  judicatory  order,  is  gone.  There 
is  alao  a  further  objection  taken  by  the  de- 
fandant,  that  the  parties  having,  as  is  shewn 
oo  the  fitoe  of  the  order,  themselves  agreed 
to  place  the  whole  jurisdiction  with  re- 
Caraioe  to  disooveiy  in  the  hands  of  the 
arbitrator,  it  was  open  to  the  plaintiff  to 
have  made  an  application  to  the  arbitrator, 
whieh  he  has  not  done.  I  am  of  opinion 
that  this  latter  objection  is  also  fatal.  I 
therefore  hold  that  on  either  of  the  two 
gKrands  of  objection,  independently  of 
eadi  other,  the  application  must  be  re- 
ftued.  Authority  on  the  question  is  not, 
however,  wholly  wanting.  In  the  case  of 
IPtauAtin^  lib  Co.  v.  The  Barrow  Ship- 
tmilding  Company  (2),  the  defendants 
hanng  paid  a  sum  into  Court,  it  was 
at  the  trial  agreed  between  the  parties 
that  judgment  should  be  formally  entered 
frr  the  plaintifis,  subject  to  a  reference, 
bot  there  was  no  provision  in  the  order  of 
reference  that  the  judgment  for  the  plain- 
tifb  mi^ht  be  vacated  and  judgment  entered 
fer  the  defendants  if  the  amount  paid  into 
Cbart  by  the  defendants  should  prove 
■nffident.  The  result  of  the  reference 
ynm  in  fiivour  of  the  defendants,  but  the 
Oonrt  refused  to  give  them  even  their 
ooats  cf  the  reference  (which  by  some  slip 
had  not  been  provided  for  in  the  order), 
OD  the  ground  that  the  substance  of  the 
aotion  waa  gone. 

It  ii^  however,  said  that  this  order  can- 
noi  be  said  to  be  final,  because,  to  use  the 
words  of  Mr.  Justice  Fry  in  Fritz  v. 
Mob§an  (3),  all  orders  carry  with  them  in 

(9)  49  Law  J.  Bep.  Cbanc.  735 ;  Law  Rep.  U 
Gh.D.46S. 


gremio  liberty  to  apply  to  the  Court,  and 
such  libei-ty  should  therefore  be  implied  as 
existing  in  this  order.  With  reference  to 
what  was  said  there  with  regard  to  liberty 
to  apply,  it  appears  to  me  that  what  the 
Court  has  to  consider  is,  whether  or  no 
the  order  is  one  which  can  or  cannot  be 
worked  out  without  any  further  order. 

There  may  be  cases  where  liberty  to 
apply  would  be  granted,  although  the  words 
had  been  omitted  from  a  judgment  order, 
the  order  clearly  not  being  of  a  final 
character;  and  also  where  there  is  neces- 
sarily something  to  be  done,  irrespectively 
of  that  appearing  on  the  face  of  the  order 
— for  instance,  where  a  fund  has  been  left 
in  Court,  and  nothing  has  been  said  as  to 
the  disposition  of  the  fund,  or  there  is 
any  other  thing  necessary  to  be  done 
which  has  in  no  way  been  dealt  with ;  in 
a  case  of  that  sort  you  could  apply,  with- 
out a  reservation  in  the  order  of  liberty 
to  apply,  and  it  would  be  no  answer  in 
such  a  case  to  say  that  no  liberty  to 
apply  had  been  reserved,  for  if  such  an 
argument  were  carried  a  step  further,  a 
similar  objection  could  be  made  in  every 
case  of  an  application  to  add  the  words 
"  liberty  to  apply  "  to  an  order — namely, 
that  no  liberty  to  make  such  an  applica- 
cation  had  been  reserved.  There  is  also 
no  doubt  that  if  the  words  "  liberty  to 
apply ''  had  been  accidentally  omitted,  the 
defect  could  be  remedied  under  the  slip 
order  (Rules  of  Court,  1875,  Order  XLIa). 
I  am,  however,  of  opinion  that  the  present 
arbitration  order  calls  for  no  amendment 
in  this  respect,  for  the  frame  of  the  order 
shews  that  the  Court  has  no  right  to  en- 
tertain any  application  until  after  award 
made.  The  summons  is  dismissed,  with 
costs. 


Solicitors— Smith,  Lawrence  &  Co.,  agents  for 
Smith  k  Lawrence,  Swansea,  for  plaintiff; 
Hacon  k  Tomer,  agents  for  John  Donate, 
Swansea,  for  defendant. 
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1883. 
Jan.  11. 

Practice  —  Official  Referee  —  Report — 
Motion  to  adopt  Report  and  for  Judgment 
— Judicature  Act,  1873,  88,  5.6,  57  and  58 
—Rules  of  Court,  1875, 0rder8  XXXI I L, 
XXXVI,  rule  34,  XXXIX,,  rule  la. 

Where  a  preliminary  account  has  been 
referred  to  an  official  referee,  and  the  referee 
has  made  his  report,  the  proper  course  is 
not  to  set  the  cause  doivn  for  heariwj,  hut 
for  the  party  in  whose  favour  the  findings 
are  to  move  for  judgmimt  on  the  report, 
and  for  the  opposite  party  to  move  to  set  it 
aside. 

Per  Kat,  J. — The  referee  is  not  hound, 
and,  as  a  general  rule,  oi^ht.not,  to  stnte  his 
reasons  for  his  findings.  His  duty  is  to 
state  results  in  as  concise  a  form  as  pos- 
sible, similar  to  that  of  a  chief  clerk* s  cer- 
tificate. 

This  was  a  partnership  action.  The 
plaintiff  and  defendant  had  entered  into  a 
joint  adventure  in  connection  with  a  build- 
ing speculation.  Disputes  had  arisen, 
each  party  alleging  that  a  paitnership 
agreement  had  been  entered  into,  but 
differing  from  one  another  as  to  the  terms 
of  such  agreement. 

Upon  the  14th  of  November,  1879,  on 
the  application  of  the  defendant,  an  order 
was  made  under  Kules  of  Court,  1875, 
Order  XXXITL,  directing  that  an  accoiint 
should  be  taken  of  all  dealings  and  trans- 
actions between  the  plaintiff  and  defen- 
dant since  the  1st  of  January,  1877. 

Subsequently,  on  the  3rd  of  March, 
1882,  an  order  was  made  under  section  57 
of  .the  Judicature  Act,  1873,  whereby,  in 
lieu  of  the  account  being  taken  by  the 
chief  clerk  in  the  usual  way,  it  was  re- 
ferred to  the  official  referee  in  rotation  to 
take  the  account. 

The  official  referee  made  his  report  on 
the  9th  of  August,  1882,  and  thereby  re- 
ported that  he  had  taken  the  account,  and 
that  he  found  on  taking  it  that  a  certain 
sum  was  due  to  the  defendant  from  the 
plaintiff;  and  that  such  account  was  con- 


tained in  certain  paper  writingii  signed 
by  him  and  filed  with  his  report^  md  tint 
he  had  marked  through  in  blad:  ink  the 
items  which  he  had  disallowed,  and  bid 
inserted  in  red  ink  the  amounts  allowed 
in  lieu  thereof,  and  that  he  had  diflaUowed 
the  whole  of  a  certain  surcharga 

The  defendant,  shortly  after  the  date  of 
the  report,  gave  to  the  plaintiff  notioe  of 
a  motion  which,  in  effect,  asked  the  Court 
to  adopt  the  report  and  order  payment  by 
the  plaintiff  to  the  defendant  of  thb  amoimt 
found  due  by  the  referee ;  and  thereapoD 
the  plaintiff  gave  to  the  defendant  Dotiee 
of  a  counter-motion  asking  that  the  xepoit 
should  be  set  aside,  and  the  questioni  re- 
ferred to  the  referee  remitted  to  him  lor 
reconsideration,  and  that  he  ahonld  be 
required  to  state  his  reasons  for  hie  find- 
ings as  to  the  several  items  there  sp&dSBL 
This  last  notice  of  motion  was  given  on 
the  13th  of  November,  1882. 

The  motions  came  on  together  on  tiie 
30th  of  November,  1882. 

Grctham  Hastings,  Q.C,  and  Iiodc,kt 
the  plaintiff. — The  report  ought  to  be  re- 
ferred back  to  the  referee,  in  order  that  be 
may  state  his  reasons  for  his  findings.  ThB 
Court  has  full  power  to  do  this  undw  Order 
XXX Y  I.  rule  34.  Different  agreements  of 
partnership  are  alleged  on  each  side,  end 
it  would  be  inconvenient  to  deal  vitb 
the  report  without  knowing  whether  the 
referee  adopted  the  plaintiff's  or  thedefin- 
dant's  view  of  the  case,  as  the  allowanoeor 
disallowance  of  every  item  in  the  aooonntB 
depends  upon  that.  They  referred  to 
Burrard  v.  CaUisher  (1)  and  to  Tks 
Dunkirk  Colliery  Company  v.  Lever  (3). 

Kekewich,  Q,C,,  and  Oppenhdm,  for  the 
defendant,  were  not  called  upon. 

Kay,  J.  (after  stating  the  fiusta  of  the 
case,  and  referring  to  the  Master  in 
Chancery  Abolition  Act  (15  k  16  Vici. 
c.  80),  and  to  the  Consolidated  Ordere, 
XXXV.  rule  48,  and  to  the  schedule  to 
the  Act),  said — It  is  evident  from  the 
section  and  order  which  I  have  read  that 
the  object  of  the  Court  was  to  have  the 
certificate  in  the  barest  possible  f(Hnn—t 

(1)  61  Law  J.  Rep. Chanc.  223,610;  LawBep^ 
19  Ch.  D.  644. 
g?)  Law  Rep.  9  Ch.  D.  20. 
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statement  of  results,  and  nothing  else.  I 
am  asked  in  this  case  to  refer  back  the 
report  to  the  official  referee,  in  order  that 
he  may  state  his  reasons.  Now,  thiit 
aeems  to  me  utterly  contrary  to  the  correct 
notion  of  the  duty  of  the  chief  clerk  or 
r^eree.  The  chief  clerk  or  referee  Ih  not 
to  give  a  judgment  on  the  matters  referred 
to  him ;  he  is  not  to  state  his  retisons  at 
alL  He  is  not  required  or  bound  to  do 
80,  and  it  is  very  desirable  that  he  should 
not  do  so.  He  is  to  state  the  i*esult  of  the 
proceedings  in  the  most  concise  form 
which  is  consistent  with  the  matter 
referi^  to  him.  I  am  referred  to  a  deci- 
sion of  my  own  in  Burrard  v.  CaUisher 
(1),  where  there  was  a  refei*ence  to  a 
reraree  to  take  an  accoimt.  The  referee 
did  not  take  an  account ;  he  did  not  file 
an  account  with  his  report;  he  simply 
stated,  in  effect :  "  I  have  taken  the  ac- 
count, and  the  result  is  so  and  so."  That 
seemed  to  me  not  a  proper  mode  of  taking 
the  account,  and,  on  objection  being  made, 
I  thought  it  my  duty  to  remit  it  back  to 
him,  and  desire  him  to  take  the  account  in 
the  same  way  as  a  chief  clerk  would  have 
done  if  the  reference  had  been  to  him  in 
the  Chancery  Division.  But  who  over 
heard  of  a  reference  back  to  a  chief 
derk  because  he  had  not  stated  his  reasons 
for  a  particular  finding  1  I  must  say  I 
never  heard  of  such  a  thing,  and  it  seems 
to  me  contrary  to  the  intention  of  the 
Legislature  when  passing  the  Master  in 
Chancery  Abolition  Act,  and  contrary  to 
the  practice  as  I  have  known  it  ever  since, 
to  send  back  a  report  for  the  chief  clerk 
to  state  his  reasons. 

'  What  the  chief  clerk  or  referee  is  bound 
to  do  is  to  find  results — not  to  say  if  the 
plaintiff's  case  is  right  so  much  is  due, 
but  if  the  defendant's  case  is  right  then 
so  much.  That  is  not  a  proper  form  of 
report.  I  quite  agree  that  in  a  question 
oC  difficulty  which  the  chief  clerk  finds 
himself  unable  to  decide,  it  is  quite  with- 
in his  power  to  refrain  from  so  doing  and 
specially  to  state  the  circumstances  to  the 
Court.  But  it  is  for  the  convenience  of 
one  concerned  that  ho  should  do  that 
seldom  as  possible,  and  cei^tainly  not 
make  it  a  regular  course  of  proc<.>eding. 
On  iheoontn^,  the  chief  clerk  in  making 
his  certificate  ought  to  decide  for  himself. 
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if  he  possibly  can.  No  one  is  left  with- 
out a  remedy,  because,  if  a  party  is  dis- 
sivtisfied  with  the  finding  as  to  any  par- 
ticular item,  nothing  is  easier  than  to 
except  to  the  report  as  to  that  item,  and 
then  bring  that  on  when  tlie  case  comes 
on  for  further  consideration  on  the  report, 
and  when  the  Court  will  have  before  it 
the  same  evidence  as  the  referee  had  on  the 
item,  and  can  determine  for  itself  whether 
the  item  was  properly  allowed  or  not.  In 
my  opinion,  the  present  application  is 
based  on  a  complete  misconception  of  the 
duty  of  a  refei-ee  and  the  sort  of  report 
which  he  ought  to  make.  I  do  not  for  a 
moment  say  that  it  is  not  within  the 
power  of  every  one  who  is  a  party  to 
an  action  like  this  to  bring  any  matter 
before  the  Court  by  way  of  motion  or 
exception  to  the  certificate  or  report  be- 
fore the  hearing  on  further  consideration. 
It  is  within  his  power;  but  I  venture, 
with  great  respect,  to  refer  to  the  recent 
decision  of  the  Court  of  Appeal  in  Upton 
V.  Brown  (3),  where  it  was  said  that  if 
that  power  were  too  largely  used  it  would 
become  abused  and  be  an  instrument  of 
great  oppression,  but  that  solicitors  gene- 
rally had  too  much  good  sense  so  to  use  it. 
I  refuse  the  motion  with  costs,  not  be- 
cause the  pkintiff  lias  not  power  to  move 
that  the  report  be  referred  back,  but  be- 
cause the  grounds  on  which  he  asks  that 
it  may  be  referred  back  are,  in  my  opinion, 
utterly  insufficient. 

Kekewich,  Q.C,  and  Oppenheinij  for  the 
defendant. — The  report  of  the  referee  has 
in  effect  decided  the  whole  question  in- 
volved in  the  action.  It  is  right,  therefore, 
that  the  report  should  l.)e  at  once  adopted, 
and  payment  of  the  amount  found  due  be 
ordered. 

Grahmn  Hastings ^  Q.C.^  and  Lock,  for 
the  plaintiff,  were  not  called  on. 

Kay,  J.  —  In  this  case,  under  Order 
XXXIII.,  there  has  been  a  preliminary 
reference  which  the  Court  very  often  made 
under  the  old  practice.  It  may  very  well 
be  that  it  ideally  coinprohendeil  the  whole 
matter  involved  in  the  action,  and  the 
result  of  that  enquiiy,  if  the  rcjiort  stands 

(3)  Law  Roi).  20  Ch.  D.  731. 
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— I  do  not  know  whether  or  not  it  is  ex- 
cepted to — is  not  that  anything  is  due  to 
the  plaintiff,  but  that  the  plaintiff  owes 
upon  the  balance  of  the  account  a  certain 
sum  to  the  defendant.  Then,  when  there 
has  been  no  trial,  no  hearing  and  no  judg- 
ment (for  this  was  not  a  reference  made  at 
the  trial — a  reference,  that  is,  to  a  refei-ee 
instead  of  the  verdict  of  a  jury — but  a  pre- 
liminary reference  under  Order  XXXIII.), 
the  defendant,  finding  the  report  in  his 
favour,  comes  with  an  interlocutory  mo- 
tion that  the  Court  shall  adopt  the  re- 
port, and  immediately  order  payment  to 
him  of  the  amount  found  due  to  him,  or 
in  some  way  or  other  give  him  judgment  for 
that  amount.  In  cases  where  a  prelimi- 
nary reference  did  really  decide  all  theques- 
tions  in  the  action,  that  might  be  a  very 
convenient  course  to  take.  But  I  have 
been  asking  whether  any  authority  for  the 
Court  doing  that  is  to  be  found  in  the 
Judicature  Act  or  the  Rules  of  Court. 
No  authority  has  been  pointed  out,  I 
know  of  no  such  authority,  and  my 
understanding  and  apprehension  of  the 
Act  and  Ordei*s  is  that  where  a  prelimi- 
nary enquiry  is  directed  before  the  hear- 
ing, and  has  been  answered,  the  proper 
course  is  to  set  the  cause  down  for  hearing, 
when  the  C/Ourt  will  take  the  report,  so  far 
as  it  is  not  excepted  to,  instead  of  evidence 
—  that  is  to  say,  will  not  allow  any  new 
evidence  on  any  matter  which  has  been 
determined  by  the  finding  of  the  referee, 
but  will  either  adopt  the  report,  if  the 
Court  thinks  right,  or,  in  tHe  alternative, 
refuse  to  give  effect  to  it  and  hear  the 
case  itself.  But  all  that  is  provided  for 
in  the  Act  and  Orders,  and  there  is  no 
short  coui'se  provided,  so  feu:  as  I  know, 
for  having  a  judgment  upon  the  finding 
without  bringing  the  case  to  tnal.  Now 
no  wrong  can  be  done  by  that,  because  it 
is  provided  by  one  of  the  Oi'dera  (Order 
XXXVI.  inile  4)  that  if  the  plaintiff  does 
not  •  properly  set  down  the  case  for  trial, 
the  defendant  may  do  so.  That  that  is 
the  proper  course  to  take  seems  to  me 
clear  on  the  face  of  the  Act  and  Orders, 
and  to  my  mind  that  view  is  enforced 
by  the  consideration  that  either  party  must 
have  it  in  his  power  to  take  exception  to 
a  rojwrt  so  made;  and  the  time  when 
that  exception  hi  to  be  determined  would 


ordinarily  be  when  the  matter  oomes  on 
for  trial,  and  when  the  Court  is  aaked  to 
adopt  the  report.  Therefore,  it  aeems  to 
me  that  a  motion  like  this,  after  a  report 
made  upon  a  preliminary  enquiry  aakiiig 
the  Court  to  aidopt  the  report  and  onkr 
payment  by  the  plaintiff  to  the  defendant 
of  the  amount  found  due  from  the  plaintiil^ 
is  not  a  practice  sanctioned  by  the  Act  and 
Orders,  is  not  a  practice,  so  fkr  as  I  know, 
sanctioned  by  any  decision,  and,  in  my 
opinion,  not  a  practice  which  I  have  any 
power  to  adopt.  And  I  express  my  opi- 
nion distinctly,  in  order  that,  if  this  deei- 
sion  of  mine  be  wrong,  it  may  be  brongbt 
before  the  Court  of  Appeal.  I  refow  the 
motion,  and  I  think  it  will  be  better  that 
I  should  refuse  it  with  costs,  in  order  to 
have  the  question  thoroughly  raised. 

The  defendant  appealed. 

Keketvichf  Q.C.f  and  Dibdin,  fiv  tiie 
appellant,  were  stopped  by  the  Cooit. 

HaatinySf  Q.C,  and  Lack,  for  the  plain- 
tiff.— The  defendant's  motion  was  alto- 
gether irregular. 

[Jessel,  M.B. — ^No  doubt  it  ongfat  to 
have  been  set  down,  and  not  brought  «i  ai 
an  ordinary  motion ;  but  that  is  nut  a 
sufficient  i*eason  for  dismissing  it  with 
costs.] 

Kay,  J.,  thought  that  the  actum  ou^ 
to  come  on  for  trial. 

•[Jessel,  M.R. — There  was  nothing  to 
try.  The  finding  of  the  official  retoee 
amounts  to  a  verdict  against  you.  Hw 
I'eference  was  equivalent  to  a  decree  fx 
an  account.] 

By  Order  XXXIIL  the  Judge  may 
direct  a  preliminary  account. 

[Jessel,  M.R. — That  order  does  not 
apply  here.] 

In  the  Court  of  Kay,  J.,  where  an  en* 
quiry  is  directed  under  Order  XXXIIL 
and  no  further  trial  is  required^  the  prao* 
tice  is  to  insert  this  clause,  "  The  Gomi 
not  requiring  a  further  trial  of  this  action 
adjourn  further  consideration.*' 

[Jessel,  M.R. — Such  a  proviso  is  not 
necessary.] 

How  is  the  question  of  costs  to  be  deter- 
mined ? 

[Jessel,  M.R. — On  the  motion  for  judg- 
ment,  when  the  attention  of  the  Oomt 
should  be  called  to  anything  on  the  en- 
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denoe  to  vary  the  general  rule  that  costs 
follow  the  eyent.] 

The  order  for  the  account  was  made 
without  prejudice  to  the  proceedings  in 
the  action  heing  carried  on. 

[Jessel,  M.R. — That  was  an  improper 
Mving  dause.] 

It  was  ohviously  intended  not  to  treat 
Hie  reference  as  a  final  decree. 

[JsssEL,  M.R. — There  has  been  no 
appeal  from  the  refusal  of  your  motion, 
ud  the  report  therefore  stands.] 

No  appeal  was  lodged,  because  Kay,  J., 
■aid  that  our  objections  to  the  report  could 
be  taken  at  the  trial. 

[Jbssel,  M.It. — Under  section  58  the 
report  is  equivalent  to  a  verdict.  You 
oui  apply  for  a  new  trial  on  the  ground  of 
the  verdict  being  given  by  murtake  or 
against  the  evidence.] 

The  report  is  like  a  chief  clerk's  cer- 
tificate, to  which  objections  can  be  taken. 

[Jbssel,  M.R. — Where  an  official  re- 
feiee  has  had  evidence  before  him  his 
finding  amounts  to  a  verdict.  A  report 
not  made  on  evidence  is  quite  different. 
The  proper  course  is  to  move  to  set  aside 
the  report — The  Dunkirk  Colliery  Com- 
pany V.  Lever  (2).] 

We  did  not  appeal  because  Kay,  J., 
■aid  that  we  should  have  an  opportunity 
of  stating  our  objections  to  the  report. 

Kekeinch,  Q,C. — We  admit  that  the 
pUuntifT  ought  to  have  that  opportunity. 

JsssEL,  M.R. — ^That  admission  is  fair 
and  proper.  There  has  been  a  miscarriage 
here,  and  in  order  that  justice  may  be 
done  it  will  be  best  to  discharge  both 
orders  and  remit  the  case  to  Mr.  Justice 
Kay,  that  he  may  hear  both  motions  on 
their  merits.  The  defendant's  motion  will 
be  treated  as  set  down  on  the  day  when  it 
came  before  Mr.  Justice  Kay. 

LzHDLKT,  L.J.,  and  Bo  wen,  L.J.,  con- 
curred. 


Bolicitors  —  Walker  k  Mewbam  -  Walker,  for 
plaintiff;  Chorley,  Crawford  k  Chester,  for 
.  defendant. 
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Pearson,  J. 

1883. 

March  4, 

16,17. 

Equitable  Mortgage — Shares  in  Bank — 
Fraud  of  Mortgagor — Banker's  Lien — 
Estoppel, 

In  January^  1878,  B,  was  a  customer 
of  and  a  shareholder  in  the  defendant 
bank,  and  was  also  secretary  of  a  club 
having  an  account  there.  B,  frat^dulently 
altered  a  dieque  for  600^.,  drawn  by  the 
club  in  favour  of  S.  or  order,  by  striking 
out  the  v}ord  "  order,'*  and  adding  the  word 
^^  bearer*';  and  then  induced  the  bank  to 
place  the  600/.  to  the  credit  of  his  ovm, 
account. 

In  November,  1878,  the  plaintiff  levU  B. 
1,000/.  upon  the  security  of  the  deposit  of 
a  share  certificate  for  fifty  shares  in  the 
bank.  The  certifi-cate  gave  the  holder 
thereof  notice  thcU  the  bank  had  a  para- 
mount lien  on  the  shares  of  any  share- 
holder for  whatever  might  be  due  from  him 
to  the  bank. 

On  the  17 th  of  March,  1880,  the  plain- 
tiff gave  notice  to  the  bank  of  the  deposit 
of  the  certificaU,  and  was  told  by  the  bank 
manager,  in  aiiswer  to  his  enquiry,  that 
the  bank  Iiad  no  claim  on  the  shares.    . 

In  May,  1880,  the  bank  got  notice  of 
B.'s  fraud.  They  then  settled  with  the 
dub,  dMted  B.'s  a^courU  vnth  tJie  600/., 
which  they  had  paid  to  him  on  the  irregu- 
lar cheque ;  and  gave  the  plaint^  notice 
that  they  claimed  a  lien  on  the  shares  for 
that  amount. 

In  an  action  by  the  plaintiff  claiming  a 
declaration  that  the  sf tares  were  subject  to 
his  equitable  mortgage^ — 

Held,  that  the  bank,  on  discovering  B.'s 
fraud,  were  entitled  to  set  the  account  right 
as  between  themselves  and  him,  by  debiting 
him  tvith  the  amount  of  the  cJieque. 

Held  aJso,  that,  as  the  plaintiff  teas  in 
no  way  prejudiced  by  the  statement  made 
by  the  bank  manager  on  the  I7th  of  March, 
1880,  t^ie  bank  were  not  estopjnd  from 
setting  up  their  lien  on  the  shares;  and 
action  di»mis^. 

Action  with  witnesses. 
This  was  an   action   by  the  executors 
of  the  late  George  Hors&ll,  claiming  a 
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declaration  tbat  thirty  20/.  shares  in  the 
defendant  bank  wei-e  subject  to  an  equit- 
able mortgage,  created  by  the  deposit  of 
the  share  certificate,  to  secure  the  sum  of 
IfiOOL  and  interest 

By  the  deed  of  settlement  of  the  bank 
it  was  provided  (clause  141)  that  all  debts, 
liabilities  and  engagements  due  to  the 
company  by  any.  proprietor  in  respect  of 
cash  advances  or  balances,  or  on  account 
generally,  and  whether  in  respect  of  his 
direct  transactions  with  the  company,  or 
indirectly  or  otherwise,  should  at  all  times 
and  in  all  cases  be  the  fii-st  and  paramount 
lion  on  all  the  shares  and  stock  of  such 
proprietor,  whether  such  debts  and  engage- 
ments should  be  those  of  such  proprietor 
solely  or  jointly,  or  in  partnership  with  any 
other  pei'son;  and  the  directors  wei*e 
thereby  emix)wered  to  cancel  or  to  sell  and 
dispose  of  the  shai*es  of  such  proprietor  by 
way  of  satisfaction  or  liquidation  of  all 
such  debts,  liabilities  or  engjigements. 

On  each  share  certificate  it  was  stated 
that  the  holder  took  them  subject  to  the 
rules  and  regulations  of  the  deed  of  settle- 
ment* 

In  the  year  1878  Joseph  Bentley  was 
the  customer  of  the  bank,  and  he  was 
also  secretary,  of  a  club  having  an  account 
at  the  bank.  It  appeared  that  the  in- 
structions to  the  bank  with  regard  to  this 
club  were,  that  the  bank  were  to  honom* 
cheques  drawn  by  the  treasurer  and  secre- 
tary. At  this  time  Greenwomi  was  the 
treasurer. 

On  the  24th  of  Januaiy,  1878,  Bentley 
informed  Green woml  that  a  person  named 
Stoney,  to  whom  the  club  owed  GOO/, 
wanted  payment  of  his  money.  Tliat 
statement  was  untinie.  Bentley,  upon 
that  statement,  induced  Greenwood  to 
sign  a  cheque  for  600/.  drawn  in  favour 
of  James  Stoney,  or  order.  Bentley,  who 
intended  to  appropriate  the  600/.,  struck 
out  the  word  "order,"  added  the  word 
"  bearer,"  and  then  signed  the  cheque 
himself.  He  then  took  the  cheque  in 
that  state  to  the  bank  manager,  and  per- 
suaded him  to  place  the  600/.  to  the  credit 
of  his  own  account,  which  was  overdniwn. 

In  November,  1878,  George  Horsfall 
lent  Bentley  1,000/.  upon  the  security  of 
the  deposit  of  a  certificate  of  fifty  20/. 
shares,  which  Bentley  held  in  the  bank. 
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Horsfall  gave  no  notice  of  this  depoat  to 
the  bank,  and  made  no  enqniiy  at  the 
bank  whether  they  had  any  claim  againrt 
Bentley  in  respect  of  the  shareB^  until 
March,  1880. 

Early  in  the  year  1879  the  bank  (for 
some  reason)  requested  Bentley  to  don 
his  account  with  them.  This  was  done; 
and  the  only  relation  which  then  ood- 
tinued  between  him  and  the  bank  wu 
that  of  shareholder. 

On  the  16th  of  March,  1880,  Honfidl 
l)ecame  aware  that  Bentley  was  seUing 
some  of  his  shares ;  and,  being  ill  at  the 
time,  employed  his  solicitor,  Mr.  Bykm, 
to  go  to  the  bank  and  enquire  about  il 

On  the  17th  of  March,  1880,  Mr.  Bykm 
learnt  from  the  bank  manager  thit 
Bentley  had  sold  twenty  of  these  fifty 
shares  to  one  Piatt  a  day  or  two  befiir& 
He  then  enquired  of  the  bank  whethv 
they  had  any  claim  upon  the  ahem 
which  Bentley  held,  and  was  told  that 
they  had  no  claim  upon  the  sharei.  Oa 
the  afternoon  of  that  day  Bentlej  wu 
adjudicated  bankrupt :  and  shortly  affctf- 
wards  the  defendant  Huddleston  was  ap- 
pointed trustee. 

In  May,  1880,  the  bank  got  notice  Oat 
Bentley  had  appropriated  to  his  Ofwn 
use  moneys  belonging  to  the  dub^  and 
(amongst  other  moneys)  this  sum  of  6001 
And,  apparently,  the  club  then  stated  to 
the  bank  that  they  wei^  responsible  to 
them  for  the  600/.,  as  they  had  paid  it 
upon  a  cheque  which  was  irregular. 

In  June,  1880,  an  action  was  hrong^t 
by  the  club  against  the  bank  to  reoover 
this  sum  of  600/.  :uid  another  sum  of  305i 
j)aid  by  them  to  Bentley  under  siniilar 
circumstiuices.  In  July  the  action  wis 
compi-omised ;  the  bank  settled  with  the 
club,  and  paid  them  aboat  900/. 

In  July,  188U,  Horsfall  died. 

In  October,  1 880,  the  bank  save  notice 
to  the  plaintifis  (his  executors)  that  thef 
claimed  a  lien  on  the  shares  in  lesped  of 
the  cheque  for  600/.,  which  they  hod  paid 
to  Bentley's  account. 

[At  the  dose  of  the  first  day's  axi^ament 
it  was  admitted,  on  the  part  of  the  bank, 
that  the  shares  were  not  in  the  "order 
and  disposition "  of  the  bankrupt  at  Ae 
time  of  the  bankruptcy,  within  section 
15,  sub-section  5,  of  the  Bankraptcj  Aety 
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;  and  that  the  notice  of  deposit  given 
orsfidl  on  the  17th  of  March,  1880, 
'^  protected  transaction/' *within  sec- 
'4  of  the  same  Act.  The  arguments 
the  cases  cited  on  these  points  are, 
ore,  not  given.] 

)  bank,  by  tneir  statement  of  de- 
stated  that  they  had  been  compelled 
nnd  the  amount  of  the  cheque  for 
to  the  club,  and  had  debited  the 
at  of  Bentley  therewith ;  and  allied 
this  som  of  600^.  was  due  to  them 
Bentley  on  the  17th  of  March,  1880, 
hat  they  had  acquired  a  first  and 
loont  lien  therefor  on  the  shares 
ly  Bentley. 

f^ftfy  Q.C,  and  Eyre,  for  the  plain- 
-Th^  was  no  debt  due  from  Bentley 
•  bank  on  the  17th  of  March,  1880. 
AB80N,  J. — On  the  24th  of  January, 
in  consequence  of  Bentley 's  fraud, 
ink  gave  him  credit  for  600^.  Would 
lot  have  had  the  right  to  strike  out 
am  from  his  account  on  the  follow- 
ay  if  they  had  known  the  facts) 
they  not  the  same  right  in  May, 
when  they  discovered  the  fraud  ?] 
y  may  have  had  that  right  in 
iry,  1878.  But  on  the  17tli  of 
1,  1880,  a  new  right  accrued  to 
>il ;  his  position  was  altered  by  rely- 
n  Uie  statement  then  made  that  the 
'*  bad  no  claim  on  the  shares."  The 
ate,  therefore,  estopped  from  saying 
lie  600/.  was  then  due  to  them — 
il»  V.  Wiffen  (1). 

between  the  bank  and  the  club,  the 
were  not  justified  in  paying  this 
a  to  Bentley;  they  were  guilty  of 
carelessness  in  doing  so. 
)  dub,  being  an  illegal  association, 
not  have  successfully  prosecuted  their 
against  the  h^nk— Jennings  v. 
noni  (2).  They  also  referred  to 
«^  v.  Greenwood  (3),  SJiaw  v.  Dart- 
4),  and  The  Blackfmm  Buildinj 
y  V.  Cunliffey  Brooks  d:  Co,  (5). 

10  Law    J.   Rep.  Q.B.  51  ;  Law  Rep.  G 

K). 

51  Law  J.  Rep.  Q.B.  403 ;  Law  Rep.  9 

.  226. 

I  B.  &  C.  281 ;  1  Car.  &  P.  517  ;  6  Dowl. 

101. 

S  B.  &  C.  66 ;  6  Law  J.  Rep.  K.B.  (o.s.)  35. 

Amte^  p.  »2 ;  Law  Bep.  22  Ch.  D.  61. 

You  62.— GHAsa 
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Barber,  Q.C.,  and  Bunting,  for  the  de- 
fendants. 

[Pearson,  J. — I  must  call  upon  you  on 
the  question  of  estoppel.] 

In  November,  1878,  the  share  certificate 
was  deposited  with  Horsfall.  He,  then, 
had  constructive  notice  of  the  paramount 
lien  of  the  bank  on  the  shares  of  any  share- 
holder who  became  their  debtor.  He  was 
very  imprudent ;  he  advanced  his  money 
without  making  any  enquiry ;  and  he  gave 
no  notice  and  made  no  enquiry  until 
eighteen  months  afterwards. 

The  plaintiff  was  not  in  anyway  preju- 
diced or  put  in  any  worse  position  by  the 
statement  made  by  the  bank  manager 
on  the  17th  of  March. 

This  is  simply  a  question  between  Bent- 
ley and  the  bank.  It  is  the  ordinary 
practice  of  bankers  to  rectify  an  account 
where  a  cheque  has  been  improperly  paid 
to  the  credit  of  a  customer. 

Higgins,  Q.C.,  in  reply. 

Pearson,  J. — This  may  be  a  very  hard 
case  upon  Mrs.  Horsfall;  but  nothing  is 
plainer  than  that  the  Court  is  not  to  decide 
questions  according  to  the  hardness  of  the 
case  cither  upon  the  plaintiff  or  the  do- 
dendant. 

[His  Lordship,  after  stating  the  facts 
with  reference  to  the  payment  of  the 
cheque  for  600/.,  and  the  deposit  of  the 
share  certificate,  continued :] 

Now  the  certificate  of  the  shares  in  the 
plainest  possible  terms  gave  notice  to  all 
the  world  that  the  holder  of  those  shares 
took  them  subject  to  all  the  rules  and 
regulations  which  were  to  be  found  in  the 
deed  of  settlement  of  the  bank ;  and  in 
that  deed  was  the  clause,  which  is  to  be 
found  in  almost  all  settlements  relating  to 
banks — namely,  that  every  shareholder 
who  was  a  customer  of  the  bank  gave  to 
the  bank  a  lien  on  his  shares  for  whatever 
might  be  due  from  him  to  the  bank. 

In  or  about  October,  1880,  after  settling 
with  the  club,  the  bank  gave  notice  to 
HorsfalFs  executors  that  they  claimed  a 
lien  upon  the  shares  in  respect  of  the 
cheque  for  600/.  which  they  had  im- 
properly paid  to  Bentley's  account ;  and 
the  question  to  be  determined  to-day  is, 
whether  the  bank  are  entitled  to  have 
that  lieu  or  not  ? 

4  H 
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It  is  said  on  the  one  side  that  the  bank 
have  done  nothing  by  which  they  have 
lost  that  lien.  It  is  said  on  the  other 
side  that,  as  the  bank  told  Mr.  Sykes  on 


It  is   simply   a   transaction  with  wlacb 
they  have  nothing  to  do. 

The    only    question    is   whether    the 
bank,  as  between  themselves  and  Bentlsj, 


the   17th    of  Maix;h   that   they   had   no   '  having  given  him,  upon  a  cheque 


claim,  that  statement  influenced  Horsfall's 
action  in  the  matter;  and  that,  having 
had  an  effect  of  that  kind  upon  him,  it 
is  quite  imi)0S8ible  for  the -bank  now  to 
set  up  any  lien  VL\ion  the  shares  as 
against  Horsfall's  executoi'S. 

There  has  been  a  consideitible  argument 
before  me  with  regard  to  the  effect  of 
the  fraud  committed  by  Bentley,  as  be- 
tween Bentley  and  the  club  and  the  bank. 
It  is  said  that  as  this  was  the  club  money 
whidi  Bentley  took,  and  as  the  club  was 
an  illegal  association,  if  they  had  been 
bringing  their  action  against  the  bink 
they  must  have  failed  on  that  gi*ound  ;  that 
the  bank,  therefore,  have  no  right  whatever 
to  reduce  the  account  of  Bentley  with 
themselves,  and  to  set  off  this  GOO^.  against 
the  account  which  they  had  closed  in  1879, 
and  to  claim  a  lien  upon  the  shares  in 
respect  of  this  GOO/.  It  is  said,  "  If  you 
choose  to  acknowledge  that  this  was  the 
club  money,  and  to  make  it  good  as  be- 
tween youraclves  and  the  club,  that  is  an 
act  of  generosity  on  your  part,  to  which 
you  could  not  1)C  comi)cllcd  by  law ;  and 
if  you  choose  to  bo  goneious,  you  must  be 
so  with  your  own  means,  and  not  at 
Hoi-sfairs  expense."  1  indicated  several 
times  during  the  argument  my  opinion, 
to  which  I  adhere,  that  the  (juestion  be- 
tween the  club  and  Bentley  has  nothing 
whatever  to  do  with  the  question  between 
Ik-ntley  and  the  bank.  I  conceive  that  as 
Bejitley  obt lined  from  the  bank  600/.  in 
Januaiy,  1878,  to  which  he  was  not 
entitled,  the  bank,  upon  finding  that  out, 
had  a  j)erfect  right  to  charge  that  money 
agjiinst  Bentley,  and  to  set  the  account 
right  betwe(.'n  themselves  and  him — and, 
so  setting  the  acc*ount  nght,  to  say  that 
there  is,  at  the  present  moment,  a  balance 
due  to  them  from  Bentley  on  the  accomit 
which  he  had  with  them  duiing  the  time 
that  he  was  a  customer  of  their  bank. 
And  whether,  when  they  get  that  GOO/, 
back,  they  pay  the  club  with  it,  or  put  it 
into  their  own  pockets,  or  do  anything 
else  with  it,  is  not  a  matter  of  concern  for 
Bentley,  or  those  who  claim  under  him. 


he  had  no  right  to  present  to  them, 
credit  for  a  sum  of  600/.  which  thef 
themselves  were  liable  to  pay,  and  did 
pay,  they  are  not  perfectly  justified  in 
setting  the  account  right  as  between  them- 
selves  and  him,  he  haying  obtained  froB 
them  money  which  he  had  no  lig^t 
to  obtain.  I  am  of  opinion  that  they 
are,  and  that  consequently  there  was,  on 
the  17th  of  March,  1880,  although  the 
Ixink  did  not  know  it  at  that  time,  doe 
from  Bentley  to  the  bank  this  sun  of 
600/. 

But  then    it    is   said — whether   there 
was    that  sum   due  or  not,   as  the  bank 
informed  Ilorsfall  on  the  17th  of  Hudi 
that  they  had  no  claim  on  these  shares, 
they  cannot  now  set  up  any  claim.    And 
I  certainly  should  have  been  of  opinioB 
that  if    Ilorsfall,  in  consequence  of  tint 
statement,  had  done  anything  which  had 
altered    his    position,    the    bonk   wonU 
have   been    bound    by    that    statemrat, 
though  ignorantly  and  innocentiy  mida 
But,  in  the  first  place,  it  is  not  alleged  in 
the  pleadings  tbit  Horsfiill  has  sufeed 
any  loss  whatever    1)y    the  statement  so 
made  to  him ;  and,  in  the  next  phtoe^  it 
is  difficult  to  see  how  it  could  be  possibk 
for   Ilorsfall   to  hsxvh  suffered  any  low. 
A  statement  of  that  kind  cerUunly  wonU 
not  induce  IIoi*sfall  not  to  sell  the  shaxe^ 
but  left  it  open  to  him  to  sell  the  shues 
at  once,  if  he  had  chosen  ho  to  do— «o 
far,  I  mean,  as  the  bank  were  concerned, 
and  j)utting  out  of  view,  for  the  moment, 
the  bankruptcy  of  Bentley,     If  HorAU 
wei-e  so  minded,   he   might,  immediately 
after  the    17th    of   March,    have  got  a 
transfer  of  those  shares ;  and,  on  j>rescnta- 
tion  of  it  to  the  bank,  the  bank  wooU 
have  passed  that  transfer,  and  he  would 
have  ix^alised  the  shares.     Certainly  there 
was  nothing  stated  by  the  manager  of  the 
bank  to  induce  Horafall  not  to  sell,  though 
no  doubt  there  was  a  complication,  amng 
from  the  Itankruptcy  of  Bentley,  whiA 
might  have  made  it  difficult  for  Howfell 
at  that  time  to  sell  the  shares. 

In  the  month    of   October  Hoisfidl'i 
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represemtatives  were  told  that  the  bank 
daimed  a  lien  on  the  shares.  At  that 
tame  no  dividend  on  the  bankrupt's  estate 
had  been  declared.  Between  October  and 
December  (when  the  dividend  was  de- 
clared) it  was  open  to  the  cxecntoi'S  to 
have  proved  the  debt  against  the  bank- 
rupt's estate.  Whether  or  not  this  debt 
was  mentioned  in  the  bankrupt's  schedule, 
and  whether  or  not  any  dividend  was 
xenrved  in  order  to  pay  what  was  due 
upon  this  debt,  I  do  not  know.  But, 
troatiag  the  matter  as  if  the  debt  had  not 
been  mentioned  and  no  dividend  had  been 
reaervedy  the  fact  remains  that,  between 
October  and  December,  the  executors 
could  have  proved  the  debt  and  received  a 
dividend  with  the  other  creditors.  I  am, 
therefore,  at  a  loss  to  see  how  thoy  have 
incurred  any  injury  thi*ough  the  statement 
which  was  made  by  the  bank  manager — 
a  statement  made  perfectly  innocently  and 
in  good  faith,  because  the  bank  at  that 
time  had  no  notion  whatever  of  the  fraud 
which  had  been  committed  by  Bentley. 

Under  these  circumstances,  I  can  only 
say  that  the  claim  of  the  plaintifls  fails. 
I  have  mentioned  only  the  cheque  for 
6001.  There  was  another  cheque  for,  I 
thinky  305/. ;  but  it  is  agreed  on  all  liands 
that  that  cheque  stands  upon  exactly  the 
same  footing  as  the  cheque  for  GOO/. ;  and, 
therefore,  my  judgment  with  i-egard  to 
that  must  he  the  same  as  that  which  I 
have  already  expressed  with  regard  to  the 
cheque  for  600/. 

I  can  only  say  with  regret  that  the 
action  fails ;  and  that,  as  it  fnils,  I  must 
dismiss  it  with  costs.  But  it  is  a  very 
hard  case ;  and  one  in  which,  in  my 
opiniony  the  bank  ought  not  to  pi'ess  for 
costs. 


Solicitors— J.  W.  Sykes,  agent  for  Kaln^^l^•n, 
Sykes  k  Ramsden,  HiKldcTsficld,  for  plaint  itTs ; 
Peace  &'Co.,  af^ontA  for  Learoyd  k  Co..  Ilud- 
dersficld,  for  dcfcndant». 
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THOMAS    V.   WILLIAMS. 


Tenant-for-U/e  —  Power  of  Sale — Ap- 
pointmenb    of    New    Trustee  —  Pending 
Action— Settled  Land  Act,  1882  (45  d;  40 
Vict,  c,  38),  88,  3  and  53. 

Real  estate  icas  settled  hy  vnU  on  D  Jor 
life,  tvith  remainders  over,  and  the  will 
appointed  two  trttstecs,  and  empoicered 
them  to  sell  at  the  request  and  hy  the 
direction  of  the  person  entitled  to  the  actual 
freehold,  with  the  'usual  provisions  for  re- 
investment in  land  and  interim  investment 
in  otiier  securities,  27ie  will  also  gave  a 
poiner  to  appoint  new  trustees  vested  in  the 
same  pcr807i.  One  of  the  trustees  was 
dead,  J),  irho  %oas  over  eighty  years  of 
age,  proposed  to  sell  th^  estate.  The  re- 
maindermen brought  this  action  for  tlie 
appointment  of  a  new  trustee  aiul  to 
restrain  tJie  sale  as  improper,  addnciwj 
evidence  to  sliew  that  tJte  estate  woull  sell 
to  better  advantage  at  a  future  date,  owing 
to  t/ie  existence  of  minerals  at  present  un- 
icorked,  awl  a  jtrojected  railway  which 
would  j)ass  through  the  estate,  D  luid  no 
re-investment  in  land  in  view,  andprojyosed 
to  invest  in  Consols,  After  action  brought, 
the  Settled.  Land  Act,  1882,  came  into 
operation;  aivl  sliortly  before  the  action 
dime  on  for  tried,  D,  under  tlie  power  in 
the  will,  appointed  a  new  trustee  without 
referring  the  appointment  to  the  Court, 
lite  trustees  coiiscntexl  to  the  proposed  sale : 
— Held,  that  J)  was  entitled  to  sell  the 
estate  as  well  under  the  power  in  the  imll 
as  under  the  Settled  Land  Act,  Held  also, 
that  the  new  trustee  was  j}ro])erly  ajypointed, 
notwitlistamling  the  pewling  action, 

Henry  Llewellyn  died  in  1836,  having 
by  his  will,  dated  the  28th  of  November, 
183G,  devised  the  freehold  mansion-house, 
farm  and  lauds,  known  as  the  Hendres- 
cythcn  Estate,  situate  in  the  county  of 
Glamorgan,  comprising  alx>ut  G30  acres, 
in  strict  settlement  to  the  defendant  E.  T. 
Lloweltyn  for  life,  with  i*emainder,  in  the 
events  now  existing,  to  the  pkiintiff  Miss 
Thomas  for  life,  with  remainder  to  the 
plaintiff  Mi's.  Siuit  for  life,  with  remainder 
to  her  first  son  George  Sant  in  tail,  with 
remainders  over.     The  testator  appointed 
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E.  Williams  and  the  defendant  H.  A. 
Williams  trustees,  to  preserve  contingent 
remainders,  and  gave  to  the  trustees  or  the 
survivor  of  them  a  power  of  sale,  to  }ye 
exercised  "  at  the  request  and  by  the 
direction  of  the  person'  or  persons  for  the 
time  being  entitled  to  the  actual  freehold " 
of  the  estate,  with  the  usual  provisions  for 
re- investment  of  the  proceeds  of  sale  in 
land,  and  for  interim  investment  in  the 
securities  authorised  by  the  will.  TJie 
testator  gave  a  power  of  appointing  new 
trustees  to  the  same  pei*son. 

E.  Williams,  one  of  the  tiiistees  of  the 
will,  was  dead. 

The  dcfcndiint  Llewellyn,  who  was  over 
eighty  years  of  age,  about  the  year  1879 
proposed  to  sell  the  estate.  After  some 
corresix)ndenco  on  the  subject  of  the  pro- 
posed sale  between  his  solicitor  and  the 
solicitors  of  the  I'emaindermen,  in  which 
l^Ir.  Tjlewellyn's  solicitor  stated  that  Mr. 
Llewellyn,  having  expended  a  large  sum  of 
money  in  repairs  and  improvements  during 
.  his  tenancy,  would  have  no  objection  to 
comply  with  the  wishes  of  the  remainder- 
men, provided  they  would  i-eimburse 
him  his  outlay  to  1,000^.,  and  also  stated 
that  it  was  intended  to  invest  the  pro- 
ceeds of  sale  in  Consols,  the  three 
plaintiffs,  Miss  Thomtis,  Mrs.  Sant  and  G. 
Sant,  brought  this  action  against  Mr. 
Llewellyn  and  the  surviving  trustee,  IL  A. 
Williams,  claiming  the  api>ointment  of  a 
new  trustee,  a  declaration  that  the  contem- 
platetl  sale  would  be  an  improper  exercise 
of  the  power,  and  an  injunction  to  restrain 
the  defendant  Williams  from  selling  the 
estate  at  the  ixK^uest  and  by  the  direction 
of  the  defendant  Llewellyn,  Jind  the  defen- 
dant Jjlewellyn  fix)m  requesting  or  direct- 
ing a  sale. 

After  the  action  was  brought, the  Settled 
I^md  Act,  1882,  came  into  operation,  and 
J I  few  days  l)efore  the  action  was  heai^l,  on 
tiie  15th  of  March,  1883,  the  defendant 
Llowollyn,  under  the  ])Ower  in  the  will, 
appointed  Mr.  J.  S.  Gibbon  a  new  trustee 
of  the  will,  w^ithout  notice  to  the  plaintiffs, 
and  without  refening  the  appointment  to 
tiie  Court.  It  was  agreed  at  the  trial  to 
add  Mr.  Gibbon  as  a  defendant. 

It  ap|)eared  that  there  were  valuable 
seams  of  coal  and  minerals  under  the  estate, 
which  would  probably  be  developed  in  the 


future.  There  was  also  a  railway  in  oonne 
of  construction  by  the  Taff  Vale  Gompiny 
near  one  side  of  the  estate,  and  a  biU  for 
the  construction  of  a  railway  (known  u 
<<  The  Barry  Dock  and  Railway  Scheme") 
which,  as  projected,  would  run  through  the 
estate,  liaid  passed  its  second  reading  in 
Parliament.  The  plaintiSs  also  called 
witnesses,  who  stated  that  having  regard 
to  these  facts,  in  their  opinion,  the  eetate 
would  sell  to  much  better  advantage  afev 
years  hence.  The  house  on  the  estifte 
was  in  the  occupation  of  a  tenant.    . 

The  defendant  Llewellyn  stated  in 
evidence  that  he  should  be  benefited  by  i 
Siile  and  investment  in  Consols.  In  cxoa- 
examination  he  admitted  that  he  htd  no 
other  i-e-investment  in  view  than  GoiiboIb| 
and  in  answer  to  a  question  from  the 
Judge  whether  if,  instead  of  inheriting 
the  estate,  he  had  bought  it  with  his  own 
money,  he  would  thirik  it  a  good  thing  to 
sell  it,  replied,  "  1  should  not  sell  it  u 
times  go  now  if  I  was  the  owner  of  it;  but 
I  think  it  is  a  different  question  where  I 
am  only  tenant-for-life.  I  would  not  aell 
it,  if  it  was  my  own.  I  am  attached  to  the 
property,  and  it  has  been  inherited  from 
my  ancestors." 

The  trustees  consented  to  the  propond 
sale. 

Hemming f  Q,C,,  and  Christopher  Jama, 
for  the  plaintiffs. — If  it  rested  on  the 
power  under  the  will,  the  sale  would  he 
impix)i>er,  since  it  is  admitted  Uiat  it  is 
not  made  for  the  purpose  of  re-investmoit 
in  laud.  The  powers  of  the  tenantrfop^ 
life  under  the  Settled  Land  Act,  1882,  an 
wider,  and  under  this  Act  he  can  sell  to 
re-invest  in  Consols — section  21.  But  the 
enabling  power  given  by  section  3  ie  con- 
trolled by  section  53,  which  enacts  that  "a 
tenant  for-life  shall,  in  oxeiacisinganypover 
under  this  Act,  have  regard  to  the  intereito 
of  all  parties  entitled  under  the  settlement^ 
and  shall,  in  relation  to  the  exercise  thereof 
by  him,  be  deemed  to  be  in  the  position 
and  to  have  the  duties  and  liabilities  of  a 
trustee  for  those  parties  "  ;  in  other  words, 
he  must  act  as  an  im]>artial  trustee  for  all 
parties.  The  proposed  sale  is  a  sale  for  the 
exclusive  benefit  of  the  tenant-foi^life,  and 
entii*ely  neglects  the  interests  of  the  i^ 
maindermcn ;  since  the  value  of  this  land 
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is  mainly  prospective,  and  though  a  pur- 
chaser takes  the  prospective  value  into 
aooount,  yet  to  sell  under  these  circum- 
Btances  has  the  effect  of  limiting  the  class 
of  purchasers  to  a  small  speculative  class. 
In  the  letter  written  by  his  solicitor  the 
tenant-for-life  asks  for  1,000^.  to  almndon 
his  intention. 

[Bacon,  V.C.  —  I  do  not  think  it 
amounted  to  that.  It  came  to  something 
like  this,  '^  I  choose  to  sell  the  estate  ;  but 
if  you  wish  me  not  to  exercise  my  power 
of  sale,  then  I  will  not  do  so ;  but  1  must 
ask  you  to  pay  me  1,000/.,  and  I  ask  you 
to  pay  that  1,000/.,  because  I  have  spent 
that  amount  upon  the  estate,  and  you 
will  have  the  bene6t  of  it  and  I  shall 
lose  it."] 

If  he  were  not  tenant-for-life,  but  only 
trustee,  he  admits  he  would  not  sell ;  and 
by  section  53  he  has  to  act  as  if  he  were 
a  trustee  for  all  panics.  The  proposed 
aale,  therefore,  either  under  the  terms  of 
the  will  or  under  the  statutory  power, 
ought  to  be  restrained.  The  appointment 
ci  the  new  trustee  without  submitting  the 
matter  to  the  Coui*t  was  improper. 

[Bacon,  V.C,  referred  to  In  re  Gadd ; 
Eastwood  V.  Clarke  (1).] 

That  case  only  decides  that  the  power 
continues  after  action  or  judgment,  not 
that  it  can  be  exercised  independently  of 
the  Court. 

Marten,  Q.C,  and  Mulligan^  for  the  de- 
fendant Llewellyn. — The  proposed  sale  is 
proper,  and  authorised  as  well  by  the  terms 
of  the  will  as  by  the  Settled  Land  Act. 
The  Act  would  be  a  dead-letter  if,  on  the 
saggestion  of  so-called  expert  evidence  as 
to  the  future  value  of  the  property,  the 
Court  were  to  restrain  a  bona  fide  sale  by 
the  tenant-for-life.  The  tenant-for-life  is 
entitled  to  consult  his  own  interests,  and 
section  53  has  no  application  in  a  case  of 
good  faith.  Section  51,  which  prohibits 
a  limitation  against  the  exercise  of  his 
power  by  the  tenant-for-life,  and  the  recent 
case  of  Whedtorvjht  v.  Walker  (2)  shew  the 
extent  of  the  power  of  the  tenant-for-life 
under  this  Act.  The  powers  given  by  the 
Act  are  cumulative — sections  56  and  57. 
As  a  general  principle  the  Court  does  not 
interfere  with  the  exercise  of  discretionary 

(1)  Ante,  p.  396  ;  Law  Rep.  23  Ch.  D.  134. 

(2)  AMe,i^  274. 
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powers,  even  after  action  brought — Thomaa 
V.  Derintj  {Z),Gishorne\.  G'wftor we  (4)  and 
Tempest  v.  Lord  Camoys  (5).  Admitting 
that  the  value  of  the  estate  is  largely 
prospective,  this,  according  to  the  ordinary 
rule  of  the  Court,  would  be  a  reason  in 
favour  of  selling,  in  order  that  the  tenant- 
for-life  might  have  his  share  of  the  rever- 
sionary value—  Uoxoe  v.  The  Karl  of  Dart- 
mouth (6),  Wilkimon  v.  Duncan  (7)  and 
Wrifjht  V.  Lamhert  (8). 

Carew,  for  the  trustee. 

Hemming,  in  reply. — First,  that  the 
power  under  tlie  will  is  improperly  exer- 
cised, unless  for  the  purpose  of  re-invest- 
ment in  land,  appears  from  Mortlock  v. 
BnUer  (9),  where  Lord  Eldon,  speaking  of 
powers  such  as  this,  says : — "  The  object  of 
the  sale  must  Ix)  to  invest  the  money  in 
the  purchase  of  another  estate  to  l)e  settled 
to  the  same  uses ;  and  they  [the  trustees] 
are  not  to  Ikj  satisfied  with  probability 
upon  that,  but  it  ought  to  be  with 
i-eference  to  an  object  at  that  time  sup- 
posed pi*acticiible ;  or  at  least  this  Court 
would  expect  some  strong  puqKXse  of 
family  prudence  justifying  the  conversion 
if  it  is  likely  to  continue  money." 
Secondly,  as  to  the  power  of  sale  under 
the  Act,  it  is  improper,  having  regard  to 
section  53 ;  but  in  any  case  it  cannot 
be  exorcised  till  there  are  two  trustees 
properly  appointed,  that  being  the  number 
originally  appointed  by  the  will — section 
45,  sub-sections  1  and  2.  Thei'C  must 
thercforc  Ik)  a  reference  to  ascertain 
whether  Mr.  Gibson  is  a  proper  i>erson. 
The  tonant-for-life  ought  not  to  have 
exercised  the  power  without  coming  to 
the  Court — llie  Atiorney-Geivral  v.  Clark 
(10)— the  rule  l)eing  that  the  Court,  after 
action  brought,  will  contn)l,  though  it 
will  not  take  away,  a  discretionary 
power — 'Tan  J  test  v.  Lord  Camoys  (5)  and 

CS)  1  Kern,  72'J,  744  ;  6  Jjblw  J.  Ilep.  Clianc. 
267,271. 

(4)  40  liaw  J.  Itop.  (Mianc.  iirS;  Law  Rep.  2 
Ai»p.  Cas.  aOO. 

(5)  51  Iaw  J.  Rep.  Chanc.  785 ;  liaw  Rep.  21 
Cli.  D.  671. 

(6)  7  Ves.  137. 

(7)  23   Bcav.  469;  20   Ljiw  J.  Rep.  Chanc. 
495. 

(«)  Law  Rep.  6  Ch.  D.  6t9. 

(9)  10  Vcs.  292.  308. 

(10)  1  Beav.  467. 
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Eastwood  V.  Clarke  (i).  The  plaintiffii 
are,  therefore,  in  any  case  entitled  to 
judgment  on  this  part  of  the  claim. 

Bacon,  V.C. — It  must  be  confessed  tliat 
this  is  a  very  singular  case.  I  do  not 
think  there  ever  was  one  like  it — at  least, 
no  case  that  I  know  of  has  ever  been 
reported  which  is  at  all  similar.  Under 
the  will  of  the  testator  there  are  various 
limitations  given,  amongst  others  one  for 
life  to  the  present  defendant,  IMr.  Llewellyn. 
It  is  an  exceedingly  well  di*awn  instru- 
ment, as  far  as  I  caii  judge  from  the  print, 
and  it  provides  for  the  trustees  dealing 
with  the  estate  at  all  times,  and  gives  to 
the  trustees  a  pow(^r  of  sale  if  they  should 
l>e  requested  to  sell  by  the  tenant-for-life  ; 
and  in  this  case  the  t<?uant-for-life  does 
request  them  to  do  so ;  and  if  it  stood 
only  on  that  ground,  and  if  thtJi-o  was  no 
suh^equent  Act  of  Parliament,  I  could  not 
bring  myself  to  doubt  for  a  single  moment 
that  the  tenant-for-life,  whoso  right  it  is  to 
have  the  enjoyment  of  what  th^  testator 
has  left  to  him  in  as  beneficial  a  manner  as 
possible,  if  in  his  honest  judgment  ho 
thinks  that  the  property  ought  to  l)0  sold, 
has  a  right  to  call  upon  the  trustees  to 
sell  it,  and  the  trustees  have  no  right 
whatever  to  refuse  hi.s  request.  I  am  not 
considering  the  case  of  an  improvident 
sale,  or  of  some  gross  breach  of  trust. 
Here,  where  there  is  no  suggestion  of  any 
bi*each  of  trust  l)eing  contemplated  or 
capable  of  being  committed,  I  am  iisked  to 
siiy,  upon  the  evidence  l^efore  mo  of  what 
are  called  experts,  tliat  if  the  sale  was 
postponed  for  a  time  a  larger  price  could 
be  obtained  for  the  propei-ty  than  could  bo 
obtained  at  present.  Wliat  right  have  I 
to  rely  on  the  opinion  of  experts  on  such  a 
subject  as  that  I  They  have  told  me  on 
what  they  have  formed  their  opinion. 
My  opinion  is  as  easily  formed  as  theirs, 
and  perhaps  not  worth  any  moi'o.  They 
say  that  tliere  is  a  railway  going  to  l>c 
made,  and  that  that  will  increase  the  value 
of  the  ])ropcrty ;  that  is  to  Siiy,  that  there 
is  a  Bill  in  Parliament,  which  whether  it 
will  pass  or  not  no  man  knows,  and  if  it 
does  pass  no  man  knows  whether  the 
railway  will  bo  made  in  the  direction 
proposed  or  not — and  yet  I  am  to  specu- 
late on  that  suggestion^  that  the  passing  of 


the  Bill  will  idcrease  Uie  value  of  the 
property.     Then  I  am  also  asked  to  i^eca- 
late  on  the  value  of  the   mines.     Thai 
matter  with  regard  to  the  mines  stands  in 
this  way.    The  one  thing  given  by  the 
testator  is  an  estate  containing  wiinww^la^ 
which  would  become  valuable  if  they  veie 
worked.     These  are  not  available  ezoept 
to  those  persons  who  have  large  ca{Aal; 
and  unless  there  are  persons  with  lOOyOOOL 
rearly  to  be  produced,  and  willing  to  spend 
it   upon  the  working  of  these  mineimls, 
there  can  be  no  inci'eased  value  to  the 
estate-  in  that  respect.      That,  however, 
does  not  diminish  the  value  of  the  estate 
at  all,  because  if  the  estate  is  put  tip  at 
all,  it  will  be  put  up  as  one  entixe  thing 
which  the  testator  has  given  to  the  preant 
defendant  to  enjoy  for  his  life.      Theae 
gentlemen  who  are  called  experts  have  no 
particular  experience    that    I    know  of 
which  should  induce  me  to  listen  to  what 
they  say.     They  say,  however,  that  if  the 
estate  were    put  up  for  sale  with  the 
minerals,  no  doubt    a    purchaser  would 
take  into  consideration    the    prospectiTB 
value  of  the  minerals,  and  the  price  to  fas 
given  for  the  estate  would  be  r^gahted 
by  their  notion  of  the  increased  value  I7 
reason  of  the  existence  of  the  mineiak 
That  is  in  the  nature  of  things,  and  ifc 
must  be  so  always  where  there  is  a  teoanftr 
for-life  exercising  his  authority,  and  wheie 
thJBro  are  trustees  exercising  their  powera 
This  estate  will  be  sold  as  an  estate  whicb. 
contains   minerals.      That   will    at  ODO0 
invito  and  atti-act  the  special  attention  oC 
.  men  who  have  100,000/.  and  are  wilUn^T 
to  work  the  mines.     Have  I  any 
to  suppase  that  that  would  diminish 
value  of  the  estate?      Or  have   I  an^^ 
leason   to    suppose    that   if   the  sale  f^^ 
the  estiite  was  pastjwned  for  a  few 
that  the  value  of  it  would  be 
increased?     There  is  not  a  fragment  o^^^ 
evidence,  nor  anything  at  all  except 
guesses  and  speculations  of  those 
as  they  ai*e  called.     Not  relying  on 
exjierience  and  knowledge  in  coming  to 
opinion  whicli  is   necessarily  vogue  and 
uncertain,   and  which   they  or  I  could 
form  as  easily  and  be  just  as  much  muf 
taken  in — if  it  stood  there,  upon  the  irill, 
I  should  say  that  there  was  no  pretence 
whatever  for  this  claim,  because  the  daim 
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in  terms  asks  that  the  tenant-for-life  may 
be  restrained  from  enjoying  that  which 
the  testator  has  given  to  him,  namely,  the 
right  to  have  the  property  sold. 

It  does  not,  liowever,  rest  there  only, 
because^  the  Legislature  has  taken  what 
may  be  called  a  very  wise  view  of  this 
sabject.     That  must  be  taken  to  be  so 
now,  at  all  events,  and  that  must  bo  the 
policy  of  the  law — that  tenants-for-life  are 
not  to  be  hampered  or  interfered  with  in 
the  enjoyment  of  their  estates,  but  on  the 
contrary  they  are  not  only  to  be  further 
enabled,  but  encouraged  to  deal  with  them. 
They  have  powers  given  to  them  which 
they  did  not  ][>ossess  before  the  ptissing 
of  the  Act  in  all  cases,  though  I  think  in 
some  few  cases  they  had  the  same  powers 
before  the  statute  as  they  have  now.     Yet 
the  statute  gives  cumulative  |X)wers  to 
those  possessed  before  by  tenants-for-life. 
It  does  more  than  that,  however^     It  pi-o- 
hibits  the  trustees  or  anybody  else  inter- 
fering with  or  trying  to  fetter  or  contract 
the  power  which  in  the  eye  of  the  law  a 
tenant-for-life  ought  to  have  of  selling  the 
estate  of  which  he  is  only  tenant-for-lifo. 
The  clauses  of  that  Act  have  been  referred 
to  in  the  course  of  the  argument.     Tliey 
•w  perfectly  distinct,  and  they  do  enact 
that   where    a   tenant-for-life    sells,  and 
where  there  are  no  trustees,  that  ho  shall 
be  considered  as  a  trustee ;  and  where  there 
•TO  trustees,  their  consent  not  being  rc- 
?n*Mte,  it  shall  not  be  asked  for  in  any 
^poct;  and  they  give  the  most  ample  and 
wuxicIiiqIj  powers  to  the  tenant-for-life  to 
5*T  ^Jbat  the  property  shall  be  sold.     It  is 
l5*  *'^i^it  to  derive  any  benefit  he  can  from 
r*    "t^nancy-for-life,  and  if  he  is  satisfied 
^^      ^e  "Mfill  derive  a  larger  benefit  from 
le  of  the  estate  than  from  its  enjoy- 
in  its  present  condition,   he  has  a 
to  have  it  sold.     That  is  what  the 
>r  has  given  him,   and  that  is  in- 
e  from  his  character  of  tenant-for- 
If  the  statute  were  out  of  the  way, 
^^*^^  opinion  the  tenant-for-life  has  full 
¥^.  ^i*  to  do  that  which  he  proi>oscs  to  do ; 
"^^^•hen  we  come  to  look  at  the  statute 
^  ^*id  that  the  matter  is  still  nioi-e  cloar, 
^1^  that  the  right  of  the  tenant-for-life 
V^^mes  more  strong  and  his  power  more 
e'X^eiiaive,  if  a  more  extensive  power  could 
V^  Quired.    A  claim,  therefore,  which 


he 


lisks,  in  the  interests  of  the  persons  entitled 
in  remainder,  that  an  injunction  may  be 
gi-anted  to  resti-ain  the  trustees  from  sell- 
ing at  the  re(j[uest  and  by  the  direction  of 
Mr.  Edward  Turberville  Llewellyn,  and 
also  that  Mr.  Eel  ward  Turlxsrville  Llewellyn 
may  Ix)  restrained  fmm  i*equesting  or 
directing  a  sale  of  the  Hendrescythen 
estate,  cannot  possibly  succeed.  On  what 
principle  and  for  what  reason  can  I 
possibly  do  that?  In  point  of  law,  I 
Ciuinot  do  it.  In  point  of  ethics,  if  it  was 
necessary,  as  it  is  not,  to  resoH  to  that  as  a 
topic  of  complaint  or  demand  on  the  part 
of  pei'sons  who  say,  "  If  we  could  stop  the 
sale  of  this  estate,  although  the  tenant-for- 
life  will  not  have  all  the  l>enefit  which  he 
thinks  he  can  derive  frem  the  estate,  yet 
we  shall  unquestionably  be  benefited, 
because  oiu*  exj)ert  witnesses  come  forwai-d 
and  tell  you  that  if  the  sale  of  the  estate  is 
IKXstponed  it  will  sell  for  a  larger  price 
than  if  sold  now  " — is  that  a  reason  I  Ciin 
attend  to?  Is  that  anything  more  than 
saying,  "  llestniin  the  tenant-for-life  for 
our  benefit,  and  let  him  be  restricted  in 
order  that  we  may  enjoy  more  than  we 
should  if  he  exercised  the  power  which  he 
asserts  he  possesses."  That  is  the  whole 
cjise,  and  upon  such  a  case  as  that  a 
number  of  cases  dealing  with  trustees  have 
been  referred  to,  amongst  others  the  case 
of  Mortlcck  V.  BuUn-  (ii)  was  referred  to, 
.  but  they  have  not  the  smallest  apjilication 
to  the  case  before  me,  which  is  a  question 
of  right  between  the  i)laintifls  and  the  de- 
fendant ;  and  the  question  is,  whether  the 
defendant  is  entitled  under  the  will  and 
under  the  statute  to  proceed  to  that  sale 
which  he  intends  to  make,  and  as  to  which 
there  is  no  imputation  and  no  .suggestion 
that  the  trustee  is  favoui-able  to  the 
tenant-for-life.  On  the  contrary,  by  his 
answer,  he  says  thiit  he  preix)ses  to  sell 
because  he  thinks  it  is  the  right  thing  to 
do  in  the  due  discharge  of  his  tluty.  The 
tenant-for-life  says,  I  desire  to  sell  be- 
cjiuse  I  shall  impi-ove  my  income  by  the 
sale  of  the  estate  now.  They  ai'c  both  of 
them  i)erfectly  legitimate  things  to  do, 
both  consistent  with  the  devise  in  the  will, 
and  both  of  them  not  one  step  beyond  the 
rights  of  the  several  pai-ties.  Then  a  com- 
plaint has  been  made  tliat  a  trustee  has 
been  appointed  since   this  suit   was    in- 
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stituted.  I  do  not  hesitate  to  confess  that 
I  had  a  notion  once,  and  a  case  has  been 
referi'ed  to  ii|)on  tliis,  that  an  appointment 
of  another  trustee  ought  not  to  take  place 
except  at  the  instance  of  the  party  who 
had  obtained  the  decretal  order ;  but  the 
Court  of  Appeal  said  I  was  totally  wrong 
a1x>ut  that,  and  that  the  decree  having 
l)een  made,  made  no  sort  of  diiTerence  in 
the  power  of  tlio  surviving  trustee,  who  by 
the  settlement  or  will,  or  whatever  it  was, 
was  entitled,  u|)on  a  vacancy  liapi)ening, 
to  fill  it  up,  and  therefore  that  he  had  a 
right  to  nominate  the  trustee,  and  that 
ho  |>ossessed  that  right  according  to  the 
regular  procedure  of  the  Coui-t,  and  had 
always  had  the  riglit.  In  the  view  w^hich 
they  took  ujK)n  that  subject  I  cannot 
doubt  for  a  moment  that  the  Lords  Justices 
were  right,  and  that  the  ix)wer  to  appoint 
a  new  trustee  was  vested  in  the  [jerson  in 
whom  by  the  settlement  it  was  vested,  and 
that  he  had  a  right  to  appoint  the  trustee. 
In  this  Cjise  theiv  is  no  sug«^stion  that  he 
has  not  projKJrly  exerciscil  that  j)ower,  and 
therefore  that  contention  which  has  bt'cn 
resortctl  to  for  the  want  of  something 
better  has  now  no  influence  upon  me  in 
this  case.  I  t^vko  the  claim  brought  for- 
ward by  the  i>laintifls  to  1k5  jiu  unre^isona- 
l)le  and  improjHir  one.  J  t  seeks  to  interfere 
with  the  legal  right  of  the  trustees  and 
with  the  legal  and  lH»netjcial  right  of  the 
tenant- for- life.  1 1  ar,ks  Ltv  that  which  the 
Court  ought  not  to  giimt,  and  which  it 
ha.s  no  power  to  gnint,  and  which  if  it 
granted,  it  would  do  a  wrong  and  commit 
an  injustice  to  the  tenant-for-life.  In  my 
opinion  the  claim  must  be  dismissed  with 
costs. 

llemmintj,  QXJ. — Will  your  Lordship 
direct  that  there  should  bo  no  hurried  sale  ; 
that  is,  that  thvre  sln)uld  bo  no  Siilo  with- 
in the  next  three  or  four  weeks  J  I  am 
instructed  to  ask  it,  Ix'cause  my  clients 
may  desire  to  appeal. 

Bacon,  V.C. — Not  at  all.  I  make  no 
such  order.  All  I  do  is  to  dismiss  the 
suit. 


Bolicitors— II.  A.  Stephens,  ajjent  for  Francis 
James,  Swansea,  for  plain titTs  ;  J.  Neal,  agent 
for  T.  L.  Jenkins,  Newport,  for  defendant. 


Pollock,  B.  1    . 

1883         i  kensit  v.  the  great  east- 

April  24",  25.  J     =^^  railway  company. 

liiijht  to  flowing  Water  —  Riparian 
Owner. 

A  71  action  by  an  inferior  riparian  owner, 
to  restrain  tJie  useofwaler  taken  from  and 
rt turned  to  a  stream  hy  a  noN-rtpariaii 
owner,  will  not  lie  unless  diminution  or 
pollution  of  tJte  water  is  proved. 

Jtiparian  rights  considered. 

The  plaintiffs  in  tliis  'action  were  tvo^ 
Mr.  Keasit  and  Mr.  Norman.  Mr.  Keont 
wtis  the  owner  of  land  at  MisUey,  in  the 
county  of  Essex,  which  abuts  for  a  smtll 
distance  on  a  brook  at  a  place  crossed  Vf 
the  Great  Eastern  Railway.  The  nilwij 
com[)any  were  owners  of  land  abnttiog  oo 
the  brook  on  the  opposite  side.  Mr.  Nor- 
man was  Air.  Kensifs  tenant,  and  also 
owner  of  residential  property  lower  dowa 
the  brook  where  he  resided  himself. 

The  defendants  were  the  Great  Easten 
Railway  Company  and  a  Mr.  Free,  who' 
had  a  sugar  and  saccharine  manufiMtny 
on  land  adjoining  the  land  of  the  QnA 
Kiustern  R;iilway  Company  not  itself  abut- 
ting on  the  brook.  The  railway  company 
constructed  a  tank  on  their  own  land 
filled  from  the  brook.  They  licensed  Mr. 
Fi-ee  to  take  water  from  their  tank,  whidi 
he  did,  and  returned  it  to  the  brook  at  an 
outlet  on  the  hind  of  the  Great  Eastern 
lliiilway  slightly  below  the  point  where  it 
wjis  abstracted.  The  water  was  used  by 
Mr.  Free  for  condensing  steam  given  off 
from  saccharine,  and,  as  was  admitted  at 
the  trial,  as  much  water  was  pat  to  the 
brook  as  was  abstracted,  and  of  as  pore 
(juality  as  when  abstracted.  The  'plaintifi 
claimed  an  injunction  to  restrain  Mr.  Free 
from  al^tracting  any  water  from  the  brook, 
and  to  restrain  the  railway  company  from 
permitting  him  to  do  so. 

W.  Jiarljcr,  Q,C,,  and  C.  P.  Jones,  for 
the  plaintiflTs. — Though  the  railway  com- 
pany themselves  might  have  made  this  on 
of  the  water  complained  of  as  riparian 
owners,  they.  coiUd  not  grant  any  use  of 
the  water  to  the  other  defendant^  a  non- 
riparian  owner.  Though  no  damage  is 
occasioned  to  the  plaintiffsy  they  have  a 
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\  at  law  or  in  equity  in  respect 
iwfol  use  of  the  water  by  the 
iVee,  in  the  same  way  as  a  land- 
sue  for  trespasses  which  occa- 
tnage,  for  one  reason,  because 
ful  acts  may  ripen  into  a  right 
be  exercised  injuriously,  or  the 
f  which  may  depreciate  the 
Wood  T.  Waud  (1),  Emhrey  v. 
The  Stockport  Waterworks  v. 
NuUaU  V.  Bracewell  (4),  Omie- 
norden  (5)  and  The  Wilts  and 
Janal  Company  v.  The  Sunn- 
wrks  (6). 

,  Q^G.j  and  Smart,  for  the  rail- 
ay,  and  Willis,  Q.C.,  and  War- 
.C,  for  the  defendant  Free. — 
f  the  right  of  a  riparian  owner 
to  have  the  water  come  to  him 
D  quality  and  undiminished  in 
coept  so  far  as  it  may  be  used 
r  riparian  proprietors  for  their 
.  purposes,  and  no  action  will 
dnst  a  stranger  for  any  use  of 
rhich  does  not  affect  the  quan- 
lity  of  the  flow — The  Swindon 
r  V.  The  Wilts  and  Berkshire 
\pany  (7),  Lord  Sandwich  v. 
Northern  Railway  Company 
V.  Morris  (9),  Orr  Ewing  v. 
(10),  Fhear  on  Bights  of  Water 
r  ▼.  Gilmour  (12),  Harrop  v. 
,  Sedgwick  on  Damages  (14) 
on  V.  Hoddinott  (15). 
jr,  Q.C.f  replied. 

1.  Bep.  748 ;  18  Law  J.  Rep.  Exch. 

Ii.  Bep.  353 ;  20  Law  J.  Rep.  Exch. 

L  &  C.  300. 

m  J.  Rep.  'Exch.  1  ;  Law  Rep.  2 

w  J.  Rep.  Q.B.  445. 
w  J.  Rep.  Chanc.  393  ;  Law  Rep.  9 
in  H.L.  Bee  note  (7). 
w  J.  Bep.  Chanc.  638  ;  Law  Rep.  7 
.697. 
w  J.  Rep.  Chanc.  225 ;  Law  Rep.  10 

lep.  1  So.  App.  447. 
Rep.  2  App.  Cas.  839. 

core  P.C.  131. 

aw  J.  Rep.  Exch.  1 ;  Law  Rep.  4 

rican  ed.,  pp.  49, 137. 

im.  B.  Bep.  N.S.  690;  26  Law  J. 

6. 

63.— Ohaho. 


Pollock,  B.  (after  stating  the  facts). — 
Upon  those  facts  and  with  those  admis- 
sions the  judgment  of  the  Court  must  be 
based.  Now  I  propose  very  shortly  to 
state  the  way  in  which  it  occurs  to  me  in 
point  of  principle.  I  believe  at  present 
no  case  has  gone  before  which  has  actually 
decided  the  very  point  in  question  in  the 
present  case;  that  point  being  whether, 
when  a  riparian  proprietor  grants  to  a 
non-ripaiian  proprietor  certain  righto 
which,  if  exercised,  he  has  no  right  to 
grant,  though  at  the  same  time  they  do 
not  interfere  substantially  with  the  plain- 
tiffs' rights  as  to  his  flow  of  water,  in 
such  a  case  as  that  any  action  can  be 
brought,  or  any  action,  either  for  damages 
or  for  injunction,  can  be  brought  by  the 
plaintiffs  against  the  defendant.  It  is 
essential,  no  doubt,  to  consider  what  is 
the  right  to  flowing  water  in  these  cases 
especially,  because  it  was  sought  to  estab- 
lish an  analogy  between  the  infringement 
of  a  right  of  that  kind  and  the  infringe- 
ment of  a  possessory  right  which  a  land- 
owner has  in  his  land ;  and  for  this  purpose 
I  may  simply  state  that  the  law  of  Eng- 
land, and,  as  far  as  I  am  aware,  that  of 
every  other  country,  never  acknowledged 
the  same  right  to  flowing  water  in  a  per- 
son by  whose  land  it  flows  in  the  same 
sense  and  manner  as  the  possessory  right 
to  land  has  been  acknowledged.  It  ha.<i 
been  spoken  of  in  different  ways — as  a 
thing  that  is  a  right  publici  juris,  a  thing 
that  is  a  natural  right,  and  by  other  ex- 
pressions of  that  kind ;  but  in  the  result  it 
comes  to  this,  that  it  is  a  right  of  the 
same  character  as  the  right  to  the  pure 
flow  of  air — as  a  right  of  such  a  nature 
that  the  person  who  enjoys  it  cannot  at 
any  time  fix  upon  a  particular  portion  of 
water  to  which  he  is  entitled ;  he  cannot 
say  of  a  single  pint  or  globule  of  water 
that  that  pint  or  globule  is  his ;  he  can 
only  say  that  he  is  entitled  to  the  flow  of 
that  water  in  its  accustomed  manner  both 
as  to  quantity  and  as  to  purity.  Wei), 
that  being  so,  the  cases  which  clearly 
shew,  a.s  they  do,  that  a  person  who  has 
the  ^88ory  right  of  land  may  bring 
successfully  an  action  either  for  damages 
or  for  an  injunction,  not  merely  where 
some  damage  is  done  to  his  property,  but 
where  some  right  is  infringed  whereby  his 
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title  may  bo  put  in  danger,  are  not,  in  my 
judgment,  at  all  analogous  to  the  present 
case ;  because  in  the  case  of  land  a  person 
has  the  absolute  property  in  that  land, 
and  a  great  many  acts  that  may  be  done, 
although  not  actually  injuring  the  land, 
still  may  be  of  such  a  character  that  they 
may  imperil  his  future  title,  and  in  par- 
ticular may  perhaps,  if  undisturbed,  grow 
into  a  right  by  reason  of  a  long  user  and 
by  the  Statute  of  Limitations.  The  only 
further  question  then  that  remains  is  this : 
one  of  the  defendants  having  admitted 
that  as  a  riparian  owner  he  has  no  right 
to  grant  to  a  non-riparian  owner  the  use 
of  the  water,  a  question  aiises  whether  by 
that  user,  although  no  present  damage  is 
done,  any  right  could  accrue  by  effluxion 
of  time;  and,  in  my  opinion,  that  is  not  so. 
I  think  that  matter,  as  I  will  shew  pre- 
sently, is  tolerably  well  established  by 
authority,  although  there  has  been  no  ex. 
press  decision  upon  the  subject.  Now, 
with  regard  to  the  authorities,  it  is  un- 
necessaiy — although  it  is  quite  right  that 
I  should  be  furnished,  as  I  was  very  fully, 
with  all  the  authorities  upon  the  subject — 
for  me  to  follow  them  now  at  any  great 
length,  because  the  proposition  that  I 
have  shortly  laid  down  with  regard  to  the 
right  to  water  is  very  clearly  and  fully 
expressed  in  many  judgments  of  our 
Courts,  and  in  one  in  particular,  which 
would  not  be  binding  upon  mo  in  this 
Court  as  a  judgment,  but  is  one  to  which 
we  always  pay  the  very  highest  respect  as 
the  judgment  of  Lord  Kingsdown,  which 
has  been  quoted  again  and  again  with  ap- 
probation in  our  Courts,  in  the  case  of 
Miner  v.  Gilmour  (12).  A  very  similar 
proposition  was  laid  down  by  Chief  Baron 
Pollock  in  tho  case  of  Wooil  v.  Wand  (1), 
which  has  been  cited  on  numen)us  occa- 
sions. In  that  case,  what  Chief  Bai"on 
Pollock  took  as  a  proper  description  of  tho 
right  is  taken  from  Rentes  Commenlaries 
(16),  and  the  proposition  is  this  :  "  Every 
proprietor  of  lands  on  the  banks  of  a  river 
has  naturally  an  eqiuil  right  to  the  use  of 
tho  water  which  flows  in  the  stream  ad- 
jacent to  his  lands,  as  it  was  wont  to  run 
{currere  solebat),  without  diminution  or 
alteration.     No  proprietor  has  a  right  to 

(16;  Vol.  3,  p.  439. 


use  the  water,  to  the  prejadioe  of  other 
proprietors  above  or  below  him,  unless  he 
has  a  prior  right  to  divert  it,  or  a  titk  to 
some  exclusive  enjoyment.      He  hat  no 
property  in  the  water  itself,  but  a  samifiB 
usufruct  while  it  passes  along.  ^Aqua  atr- 
rit  et  debet  cfirrere  tU  currere  toUbtU,*  m 
the  language  of  the  law."     That  seems  to 
me  to  be  perfectly  clear,  and  to  be  qnile 
sufficient  to  express  what  are  the  rigfats  of 
the  parties  in  the  present  case.    Well 
then,  taking  that  judgment  of  the  Coait 
in  Wood  V.  Waud  (1)  and  again  in  Emkrejf 
v.  Owen  (2),  you  And  that  doctrine  voy 
clejirly  established,  and  you  certainly  find 
nothing  in  any  of  the  judgments  by  any  of 
tho  learned  Judges  in  those  cases,  or  in 
the  dicta  of  the  learned  Judges,  whidb  at 
all  shews  that  an  action  will  lie  fay  i 
riparian  proprietor  if  there  has  been  so 
diminution  in  quantity  or  purity  of  the 
water.     Then  there  are  two  other  cues; 
ono  is  the  case  of  The  Stockport  Water- 
works  Company  v.   Potter  (3),  and  the 
other  is  NtUtoU  v.  BracetoeU  (4),  in  which 
that  which  the  defendants  have  admitteil 
in  this  case  is  very  clearly  established, 
namely,  that  a  non-riparian  proprietor  on 
obtain  no  right  through  a  riparian  pio- 
prietor.     To  both  of  those  judgmenti  the 
present  Lord  Bramwell  dissented;  hat  it 
is  quite  clear  that  the  judgment  of  the 
majority  of  the  Court  is  that  which  his 
been   upheld  since,  and   which  must  be 
now  act-ed  upon.     There  is  one  other  cub 
bearing  upon  this  part  of  the  case  that 
requires  some  little  examination,  and  that 
is  the  case  of  Sampson  v.  IloddinoU  (15). 
At  fii*st  sight  it  might  appear  there  that 
some  countenance  was  given  to  the  pro- 
position assorted  by  the  plaintiff  in  this 
action.     In  that  case  an  upper  riparian 
jiroprietor,  for  the  purposes  of  irrigation, 
retained  some  water,  and  there  no  actual 
damage  was  proved,  but  the  water  ▼«* 
delayed ;  and  although  there  was  no  actnil 
damage  proved,  it  was  not  clear,  or  rather 
one  might  say,  perhaps,  it  was  shewn  to 
be  probiible,  that  if  the  plaintiff  had  exe^ 
cLsed  his  full  right  to  the  water,  thm  that 
full  right  would  have  been  affected,  and 
consequently    he    would     have    sufiared 
damage.     The  same  doctrine  that  was  laid 
down  in  Sampson  v.  IloddinoU  (15)  is  to 
be  found  in  some  of  the  other  cases,  and 
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18  common  to  a  good  many  other  instances 
in  which  this  branch  of  law  has  been  ad- 
ministered;  that  is  to  say,  you  are  to 
measure  the  pUiintifF's  right,  not  according 
to  the  actual  amount  he  uses  of  water, 
but  you  are  to  measui'e  it  accoi'ding  to  the 
amount  of  water  which  he  is  entitled  to 
use ;  and  tlierefore,  if  a  millowncr  should 
stop  his  mill  for  two  or  thi*eo  months, 
during  which  wrongfid  acts  were  done  by 
riparian  owners  above,  it  would  bo  no  an- 
swer in  such  a  case  to  say,  "  You  suffered 
no  damage/'  The  i-eason  why  he  sufiered 
no  damage  was  simply  because  he  did  not 
choose  to  work  his  mill  during  that  period 
of  time.  I  think  it  is  to  that  extent  only 
that  that  case  affects  the  present  case. 
Then  there  are  two  cases — one  not  by  any 
means  a  modem  case — which  distinctly 
ahew  that  no  cause  of  action  arises  unless 
there  is  a  real  injury  to  the  plaintiff. 
One  is  the  case  of  Williams  v.  Morlund 
(17),  and  there  is  a  very  careful  judgment 
in  that  case  both  by  Mr.  Justice  Bayley 
and  Mr.  Justice  Holroyd,  in  which  the 
right  of  a  plaintiff  and  defendant  in  such 
a  case  is  ver}'  clearly  statod.  IV Lr.  Justice 
Bayley  states,  at  p.  913  :  **  Flowing  water 
is  ori^nMy  pnhlici  juris.  So  soon  as  it 
18  appropriated  by  an  individual  liis  light 
IB  co-extensive  with  the  beneficial  use  to 
which  he  appropriates  it.  Subject  to  that 
right  all  the  i*est  of  the  water  i*emains 
jnMici  juris.  The  party  who  obtains  a 
right  to  the  exclusive  enjoyment  of  the 
water  does  so  in  derogtition  of  the  primi- 
tive right  of  the  public.  Now  if  this  be 
the  true  character  of  the  nght  to  water,  a 
party  complaining  of  the  breach  of  such  a 
right  ought  to  shew  that  ho  is  prevented 
from  having  water  which  he  has  acquired 
a  right  to  use  for  some  beneficial  pur- 
pose;" and  he  goes  on  to  point  out  in  that 
esse  there  wa.s  no  deprivation  of  the  water 
which  had  affected  tlio  plaintiff.  Tlicn 
Mr.  Justice  Holroyd,  whose  judgments 
are  always  juirticularly  short  and  to  the 
point,  says  Uiis :  "  llunning  water  is  not 
in  its  nature  privatt*  pix)i>ei'ty ;  at  least  it 
ifi  private  pi*oi>crty  no  longer  than  it  re- 
mains on  the  soil  of  the  pcivson  claiming 
it.  Before  it  came  there  it  clearly  was 
not  his  propeily.     It  may  perhaps  become 

(17)  2   B.  &   C.   910 ;   4   Dowl.  Jc  lly.  5S3 
2  Law  J.  Uep.  (0.8.)  K.B.  191. 
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quasi  the  property  of  another  before  it 
comes  upon  his  premises,  l)y  i^eason  of  his 
having  appropriated  to  himself  the  use  of 
the  water  accustomed  to  flow  through  his 
lands  befoi*e  any  otlier  person  had  acquired 
a  prior  right  to  it."  Then  he  cites  one  of 
the  other  cases,  and  says :  "  The  gravamen 
of  the  complaint  is  not  that  the  water  was 
prevented  by  the  act  of  the  defendant  from 
coming  down  to  the  plaintiff's  premises 
and  that  he  was  injured  by  the  want  of 
water,  but  that  it,  in  fact,  flowed  in  a 
more  imj)etuous  manner,  and  thereby 
damaged  the  plaintiff's  Ixinks;  but  the 
jury  have  found  that  no  damage  has  been 
done  to  the  plaintiff's  banks  by  the  manner 
in  which  the  water  was  caused  to  flow  by 
the  act  of  the  defendant.  The  jury  have, 
therefore,  found  against  the  plaintifl'  in 
respect  of  the  right  of  action  which  he 
claims.  The  mere  obstniction  of  the  water 
which  had  hcen  used  to  flow  through  his 
lands  does  not  of  itself  give  any  right  of 
action.  In  order  to  entitle  himself  to  re- 
cover, he  should  shew  the  loss  of  some 
benefit  or  the  deterionition  of  the  value  of 
the  premises."  That  is  as  far  back  as  the 
year  182-4,  and  I  need  not  say  if  no  damage 
is  shewn,  so  that  the  plaintiff  cannot  main- 
tain an  action,  neither  would  the  Court  of 
equity  grant  an  injunction  to  resti'ain  the 
defendants  frem  doing  the  act  complained 
of.  That  very  point  «lid  come  before  a 
Court  of  e(]uity  in  Ehuhirst  v.  Spencer 
(18),  in  wliich  Ijord  Cottenham  gives  a 
very  clear  judgment  to  the  same  effect. 
He  says,  *'  Now  the  plaintiff,  before  he  can 
ask  for  an  injunction,  must  prove  that  he 
has  sustained  such  a  substantial  injury  by 
the  acts  of  the  defendants  as  would  have 
entitled  him  to  a  venlict  at  law  in  an  ac- 
tion for  damages.  In  the  manufacturing 
districts,  where  there  are  as  many  mills 
along  a  stream  as  the  water  will  supply, 
it  would  bo  t'xtremely  hard  that  a  pro- 
pnetor  of  one  of  such  mills  might  not 
divert  the  stream  within  his  own  land, 
n*storing  it  to  its  ancient  cliannel  befoi-e 
it  enterc<l  into  the  lands  of  his  neighbour 
without  a  diminution  of  the  usual  quan- 
tity. In  sucli  oases,  and  in  the  similar 
case  of  alleged  ol)st ruction  to  the  use  of 
light,  in  order  to  sustain  an  injunction 

(18)  2  Mac.  Jc  a.  45. 
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there  must  be  both  an  unwarrantable  use 
and  an  injury  resulting  from  such  use. 
In  the  present  instance,  however,  the  de- 
fendant's admission  is  quite  consistent 
with  the  fact  that  the  pLiintiff  has  sus- 
tained no  injury ;  and  this  Court  will  not 
take  upon  itself  to  adjudicate  upon  the 
question  of  whether  this  is  a  nuisance  or 
not."  That  seems  to  be  a  very  clear  ex- 
pression of  opinion  in  the  same  direction 
as  that  expressed  in  Williams  v.  Marlaml 
(17),  and  by  Lord  Blackburn  in  the  case 
of  Orr  Ewing  v.  Cdqxilioun  (10).  Then 
the  only  remaining  proposition  is  one 
which  I  wish  to  consider  very  carefully, 
namely,  whether  possibly  it  could  be  said, 
as  has  been  said  in  cases  relating  to  land, 
that  if  this  jict  which  is  now  done  by  the 
defendants,  by  diversion  of  the  water,  is 
not  interfered  with  by  the  ])laintifis,  any 
right  could  be  gjuiied  by  the  defendants  1 
This  is  an  extremely  important  question 
when  you  remember  what  presents  a  diffi- 
culty in  regard  to  the  enjoyment  of  water 
in  this  sense,  that  the  right  to  the  use  of 
flowing  water  is  measured  according  to 
law,  not  by  the  amount,  which  may  pre- 
vent a  lower  riparian  proprietor  from 
having  enough,  but  it  is  measured  by  the 
rights  of  the  higher  riparian  proprietors 
who  are  entitled  to  use  such  quantities  as 
they  may  want  for  ordinary  purposes,  and 
what  those  purposes  may  l>e  it  is  not 
uecessaiy  now  to  enter  into.  So  that  it 
may  occur,  if  houses  are  built  along  the 
bank  of  a  stream,  and  Ciioh  person  uses 
water  merely  for  domestic  purposes,  that 
in  a  dry  season  thote  lower  down,  esi>e- 
cially  if  the  sti-eam  is  some  miles  long, 
might  not  get  enough,  and  therefore  in 
weighing  this  part  of  the  ease  it  is  ex- 
tremely essential  to  see  that  we  do  not 
put  any  further  burden  upon  the  lower 
riparian  proprietor  by  letting  pei-sons  ex- 
tract water  for  a  purpose  which  is  not 
per  se  legal.  But  I  myself  liave  no  doubt 
upon  that  subject :  I  think  the  time  from 
which  any  right  would  begin  to  accrue 
would  not  be  the  time  at  which  such  a 
diversion  as  was  made  in  the  present  case 
arises,  but  it  would  be  the  time  from 
which  the  plaintiff  could  say  that  his  water 
right  was  disturbed  in  quantity  or  purity; 
and  there  is  an  authority  which  bears 
upon  that,  namely,  *:>amji60H  v,  Hoddinott 


(15).  In  the  considered  judgment  (^  the 
Court  delivered  by  Mr.  Jostioe  Cresswell, 
this  is  said  :  ''  On  the  part  of  the  plainti& 
it  was  denied  generally  that  a  riparitn 
proprietor  has  any  such  right ;  and  it  wis 
also  contended  that,  at  all  events  in  Uiis 
case,  the  plamtifif  had  gained  a  title  to  tha 
uninterrupted  flow  of  the  stream  by  im- 
memorial enjoyment.  As  to  the  latter 
proposition  it  appears  to  us  that  all  per 
sons  having  lands  on  the  max^gin  of  a  flow- 
ing stream  have,  by  nature,  certain  ri^ts 
to  use  the  water  of  that  stream,  wheUier 
they  exercise  thase  rights  or  not,  and  tint 
they  may  begin  to  exercise  them  wheDerer 
they  will.  By  usage  they  may  acquire  % 
right  to  use  the  water  in  a  manner  not 
justified  by  their  natural  rights;  bat  such 
acquirod  right  has  no  operation  agsinrt 
the  natural  rights  of  a  landowner  higher 
up  the  stream,  unless  the  user  by  which 
it  was  acquired  aflects  the  use  that  he 
himself  has  made  of  the  stream,  or  his 
power  to  use  it,  so  as  to  raise  the  pre- 
sumption of  a  grant  and  so  raider  the 
tenement  above  a  servient  tenement  If 
the  user  of  the  stream  by  the  plaintiff  ffx 
iri'igation  was  merely  an  exercise  of  his 
natural  right,  such  user,  however  long 
continued,  would  not  render  the  defen- 
dant's tenement  a  servient  tenement,  (ff 
in  any  way  affect  the  natural  rights  of  the 
defendant  to  use  the  water.  If  the  user 
by  the  plaintiff  was  larger  than  his  natural 
rights  would  justify,  stsUl  there  is  no  evi- 
dence of  its  alFecting  the  defendant's  tene- 
ment, or  the  natural  use  of  the  water  by 
the  defendant,  so  as  to  render  it  a  serrient 
tenement."  That  seems  to  me  to  be  on 
all  foui-s  with  tliis  present  case,  and  thiare 
the  riparian  proprietor  itho  comphuned 
was  alx)ve,  as  indeed  ho  is  in  this  case,  fiff 
some  puriK)ses,  though  he  Ls  both  abote 
and  below.  It  seems  to  me  that  that  is  ft 
judgment  by  which  1  am  bound,  even  if  I 
did  not  concur  in  it  for  other  reasons. 
That,  therefoi-e,  leads  me  to  the  result, 
that  although  if  this  stream  were  being 
regulated,  say,  by  an  Act  of  Parliament^ 
although  if  thero  wero  a  public  oflficer 
whose  duty  it  was  to  interfere  with  any 
improper  user  of  the  water,  it  might  be  ft 
very  proper  case  for  his  interference— it 
leads  me  to  say,  as  the  law  of  England 
does  not  give  impersonal  rights,  but  onlj. 
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gives  rights  to  a  purtj  to  come  to  a  Court 
of  law  or  equity  when  he  is  damaged  in 
his  interest,  in  this  case  no  action  would 
lie  for  damage,  and  therefoi^,  also,  no  ac- 
tion for  an  injunction  can  be  maintained. 
There  is  only  one  other  case,  which  might 
seem  at  the  first  blush  tx>  be  a  little  con- 
trary to  this  view,  and  that  is  the  case  of 
Ncriham  v.  Hurley  (19).  In  that  case  it 
was  held  that  an  action  would  lie  for  the 
diversion  of  the  channel  of  a  stream  con- 
trary to  a  grant,  although  there  was  no 
diversion  of  water  or  actual  damage  to  the 
plaintiff;  and  looking  at  the  judgment  in 
that  cose  delivered  by  Mr.  Justice  Cole- 
ridge, it  is  quito  clear  that  what  the  Coui*t 
were  dealing  with  there  was,  not  the 
natural  right  to  the  flow  of  water,  but 
they  treated  the  matter  as  a  grant  by  the 
defendant,  and  they  held  that  what  he 
had  done  in  altering  the  actual  channel  of 
the  stream  was  in  dei'ogiition  of  that  grsint, 
aiid  that  therefoi'e  an  action  would  lie. 
In  no  other  case  have  I  been  able  to  find 
anything  militating  against  the  view  I 
have  taken,  and  in  the  i-esult,  thci*efore,  I 
give  judgment  for  both  defendants. 


Solicitors— Doyle  ic  Sons,  ajrcnts  for  Jones  Sc 
Son,  Colchtister,  for  plaintiff;  Thilbrick  u. 
Free,  for  defendants. 
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Bacon,  V.C.   1  teebay     v.    the    man- 
1883.  >   chester  and  sheffield 

May  2,  3,  8,  9.  J     railway  company. 

Railway  Cvmpany  —  Aijreanient  not 
under  Seal — Reservation  of  Easement — 
SubiequeiU  Conveyance  uiuler  Seal — Aban- 
donment— Comjxinies  Clanses  Consol'ula- 
iian  Act,  1847  (8  Vict,  c,  10),  s,  [^l—Locnl 
Board— Public  Road— Public  Ihalth  Act, 
1875  (38  d:  39  Vict.  c.  55),  ss.  147  ami  149. 

By  an  agreem/int  in  1870  between  the 
teindor  and  a  railway  company  by  their 
aecretary,  the  vendor  agreed  to  sell  and  the 
company  to  purchase  a  piece  of  land,  xcith 
a  provieion  that  the  vendor  should  have  a 
right  of  access  to  other  lands  belonging  to 

(10)  I  K.  &  B.  6G5 ;  22  Law  J.  Kcp.  Q.B.  183. 


him  by  and  over  any  of  the  slopes  lohich 
the  promoters  might  arrange  in  their  in- 
tended works,  /w  1871  the  vendor  executed 
a  conveyance  of  the  land  to  tJiC  company 
wit/iout  tJie  reservation  of  any  easement. 
The  land  was  needed  for  raisitig  a  road 
over  tJie  railway,  which  road  was  raised 
accordingly,  the  slope  of  tJie  approach  of 
the  road  being  separated  from  the  vendor's 
neighbouring  lands  by  a  rail  fence  only. 
Recently  the  urban  authority  of  the  district 
had  agreed  with  the  comjtany  to  re]xiir  ami 
maintain  the  road  ami  slopes,  and  hail 
raised  the  level  if  t/ie  road,  steepened  tJie 
slope,  ami  built  retainimj  walls  at  the  foot 
of  tlie  slope,  cutting  off  tlie  access  to  the 
slope  from  the  adjoiriing  lamls  of  the 
vemlor.  lite  successors  in  title  of  the 
vendor  claimed  an  injunction.  There  was 
no  claim,  for  rcctijication  of  the  conveyance 
or  specijic  performance  of  the  agreement : — 
Held,  that  whatever  right  of  access  was 
reserved  to  the  vemlor  under  the  agreement 
of  1870,  it  was  abandoned  on  the  execution 
of  the  conveyance.  Action  dismissed  with 
costs. 

The  Cheshire  Lines  Committee  were 
incorporated  by  the  Cheshire  Lines  Act, 
1867,  with  a  common  seal,  and  power  to 
purchase  and  hold  lands  for  the  purpose  of 
constructing,'  a  railway  authorised  hy  the 
Livcri>ool  Extension  Act,  18G5,  and  other 
Acts. 

Tlie  railway  i-an  nearly  at  right  angles 
to  a  high  road,  repairable  by  the  iuhabi- 
tiints  at  lai'ge,  leading  from  Farnwoilh  to 
Appleton  and  Widnes,  in  the  county  of 
Lancjwter,  and  it  was  originally  intended 
that  tlie  road  should  1x)  low^ered  at  this 
point  and  carried  under  the  i^jiilway  ;  biit 
in  the  course  of  constructing  the  i-jiilway 
it  was  determined  to  Ciirry  the  road  over 
the  mil  way  instead.  For  this  piu'pose  it 
became  necessjiry  for  the  Cheshii*e  Lines 
Committ^'o  to  acquire  certain  lands  vosteil 
in  Kichard  Teebay,  the  predecessor  in  title 
of  the  i)lain tiffs,  which  lay  in  the  angle 
formed  by  the  north  side  of  the  pi*ojected 
i*ailway  and  the  east  side  of  the  then 
existing  road. 

Accorilingly,  by  an  agreement  dated  the 
16th  of  June,  1870^  and  expressed  to  be 
made  between  liichard  Teebiiy  (the  vendor) 
of  the  one  pai*t  and  the  Cheshire  Lines 
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Cominifctee  of  the  other  part,  the  vendor 
agreed  to  sell  and  the  committee  agreed  to 
purchase  for  1,430/.,  and  upon  the  terms 
and  conditions  thereinafter  mentioned,  the 
pieces  of  land  therein  described ;  and  it  was 
thereby  agreed  that  the  said  purchase- 
money  comprised  compensation  for  the 
entire  value  of  the  land,  and  for  all  mines 
of  coal,  ii'onstone  and  slate,  and  other 
minerals  within  and  under  the  same,  and 
for  all  lights  of  pre-emption  of  the  said 
lands  and  hereditaments,  and  for  all  com- 
pensation for  the  damage  that  had  been 
or  might  be  sustained  by  the  vendor  or 
occasioned  to  his  i*emaining  lands  by  reason 
of  the  execution  of  the  works  for  which 
the  said  purchased  lands  and  hereditaments, 
or  any  part  thereof,  were  required  by  the 
exercise  of  the  powers  of  the  Acts  of  Parlia- 
ment referred  to,  or  of  the  exercise  as  regards 
the  said  purchased  premises  of  the  powers 
vested  in  the  committee  by  those  Acts,  and 
the  vendor  agreed  to  make  all  legal  com- 
pensation for  tenant  rights,  and  the  agree- 
ment continued  ;  "  Pix)vided  always  that 
the  said  vendor,  his  heii-s  and  assigns,  or 
his  or  their  under-tenants,  shall  have  a 
right  of  access  to  other  lands  belonging 
to  the  said  vendor  by  and  over  any  of  the 
slopes  which  the  promoters  may  arrange 
in  their  intended  works,  and  through,  over 
and  upon  any  occupation  road  or  roads 
which  they  may  form  adjacent  to  the  said 
lands." 

This  agreement  was  signed  by  Edward 
lioss,  described  as  **  the  secretary'  of  the 
committee,"  but  was  not  otherwise  exe- 
cuted by  the  committee. 

The  lands  were  of  copyhold  tenure,  and 
vested  in  Richard  Teebay,  as  trustee  of  the 
will  of  J.  Smith  deceased.  The  agi*ee- 
ment  was  followed  by  two  deeds,  dated 
I'espectively  the  25th  of  Apnl,  1871,  one 
being  a  deed  of  covenant  for  title,  the 
other  a  statutory  conveyance  by  deed-poll. 
The  deed  of  covenant  made  between 
llichard  Teebay  of  the  fii'st  j)art,  Ellen 
Smith  of  the  second  part,  and  the  com- 
mittee of  the  third  part,  recited  the  will 
of  J.  Smith,  containing  a  iK)wer  of  sale 
vested  in  Richard  Teebay  as  surviving 
trustee,  and  exerciseable  witli  the  consent 
of  Ellen  Smith,  and  that  the  committee 
under  their  statutory  powers  had  con- 
ti-acted  for  the  absolute  purchase  of  the 


hereditaments  for  1,430/.,  and  that  the 
purchase-money  included  all  compenntian 
for  the  damage  that  had  been  or  mi^t  be 
sustained  by  the  said  Richard  Teebay,  or 
occasioned  to  his  remaining  lands  by  reuoD 
of  the  execution  of  the  works  for  wbidi 
the  hereditaments  conveyed  bjhinifOranj 
part  thereof,  were  required,  or  byot]le^ 
wise  injuriously  affecting  such  other  landi 
by  the  exercise  of  the  powers  of  the  aid 
Acts  or  any  of  them. 

The  second  deed  was  a  deed-poll  under 
the  hand  and  seal  of  Richard  Teebej, 
whereby,  in  consideration  of  l,430Lpeid 
to  him  by  the  committee,  he  conyejed  to 
the  committee,  their  successors  and  ^a&gp^ 
the  said  pieces  of  land,  together  with  afl 
mines  of  coal  and  ironstone,  slate  end 
other  minerals,  within  and  under  theBun^ 
and  all  ways,  rights  of  pre-emption,  end 
other  rights,  members,  easements  and  ap- 
purtenances thereto  belonging,  and  til 
such  estate,  right,  title  and  interest  in 
and  to  the  same,  as  he  was  or  should  be> 
come  seized  or  possessed  of,  or  was  by  the 
said  Acts  or  otherwise  empowered  to  con- 
vey, to  hold  the  premises  to  theoommittee, 
their  successors  and  assigns,  for  ever,  ac- 
cording to  the  true  int^t  and  meaning 
of  the  said  Acts.  There  were  no  recitels 
in  this  deed. 

The  defendants   in   1871    entered  Into 
possession  of  the  land  comprised  in  tb0 
agreement  and  deed-poU,  and  carried  th9 
road  over  the  I'ailway,  the  northern  ap^ 
proach  to  the  bridge  over  the  railway  aniS- 
the  embankment  of  the  same  being  builO 
partly  on  a  portion  of  the  site  of  fiie  ob^ 
road,  and  partly  (on  the  eastern  side  o^^ 
tlio  road)  on  part  of  the  land  so  porchase^- 
from  Richard  Teebay.     The  eastern  elqp^^ 
of  the  said   embankment  adjoined 
lands  belonging  to  Richard  Teebay,  which. 
as  the  statement  of  claim  alleged,  togedie^^ 
with   the   benefit  of  the  proviso  in 
agreement  of  the  16th  of  June,  1870, 
now  vested  in  the  plaintiffs. 

The  statement  of   claim    stated   thar"^ 
Richard   Teebay  agreed  to  sell  the  IuomM- 
for  1,430/.  on  the  representations  byth<3 
committee,  and  on  the  understanding  thik^ 
the  level  of  the  road  would  be  built  vA 
maintained  according  to  a  certain  sectioli 
submitted  to  Richard  Teebay  at  the  tim^ 
and  that  the  said  eastern  slope  would  be 
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are  much  more  striDgent  than  those  of 
Fection  97  of  the  Companies  Clauses  Con- 
solidation Act. 

Then  the  proviso  in  the  agreement  is 
not  lost  or  merged  because  omitted  from 
the  subsequent  deeds.  The  proviso  could 
not  have  been  inserted  in  the  deed-poll, 
since  there  could  be  no  reservation  to  the 
grantor  of  a  newly  created  easement  ex- 
cept by  a  deed  executed  by  the  grantee — 
Gale  on  Easements  (4).  The  agi'eement 
contains  several  stipulations,  one  of  which 
is  the  tigreemcnt  to  grant  the  land,  and 
the  performance  by  the  vendor  of  that 
stipulation  docs  not  pi'eclude  liim  from 
insisting  on  the  other  i>arty  performing 
his  part  of  the  agreement — Piggott  v. 
Stratton  (5),  Bos  v.  llelsham  (6)  and 
Davidson  on  Convei/ancing,  Beleases  (7). 

Marten,  Q.C.,  and  Phlpson  Beale^  for 
the  committee. — The  committee  have  not 
widened  the  road  or  built  the  walls.  These 
alterations  have  been  made  by  the  local 
board,  acting  in  the  discharge  of  their 
duties  to  the  public.  The  only  part  of  the 
case  which  concerns  the  committee,  there- 
fore, is  as  to  the  barrier  of  sleepers,  in 
respect  of  which  an  injunction  is  claimed. 
The  representations  alleged  to  have  been 
made  to  Richard  Teebay  by  the  committee 
ai-e  not  supjwrted  by  evidence,  and  the 
whole  case,  therefore,  depends  on  the 
proviso  in  the  agreement.  That  agi-ee- 
ment  is  not  binding  on  the  committee, 
since  by  the  Companies  Clauses  Consolida- 
tion Act,  1845,  s.  97,  it  ought  to  have 
lieen  signed  by  the  "  committee  or  any 
two  of  them,  or  any  two  of  the  directore." 
The  case  of  Wilson  v.  Tht*.  West  Hartlepool 
Railinay  Com  pant/ {\)  in  distinguishable,  as 
thei-e  thei-e  was  possession  by  the  company, 
which  could  only  l)e  referred  to  the  agree- 
ment. The  possession  hero  is  referable  to 
the  conveyance  in  which  the  agreement  is 
merged. 

The  deeds  shew  that  the  terms  of  the 
agreement  were  considered  as  alwindonod, 
except  so  far  as  they  were  embodied  in  the 
deeds.     The  deed  of  covenant  is  not  be- 

(4)  5th  cd.  1876,  p.  85n. 

(5)  1  Do  Gex,  ¥.  &  J.  33 ;  20  Law  J.  Rop. 
Chanc.  1. 

(G)  4  Hurl,  k  C.  045 ;  36  Law  J.  Rep.  Excb. 
20  ;  Law  Rep.  2  Exch.  7li. 
(7)  Vol.  V.  part  ii.  p.  147, 


tween  the  same  parties  as  the  agreemeot^ 
Ellen  Smith  not  being  a  party  to  tha 
agi'eement ;  and  it  recites  that  the  pn^ 
cliase-money  is  in  compensation  for  all 
damage.  Then  by  the  deed-poll  of  evu 
date  R.  Teebay  grants  the  lands,  and  all 
ways  and  rights  over  it.  The  |»oviso  in 
the  agreement  and  the  deeds  are  incon- 
sistent, and  on  this  ground  cases  lika 
Piggott  V.  Stratton  (5)  and  Bom  v.  Ed- 
sham  (6)  are  distinguishable. 

A  railway  company  has  no  power  to 
grant  an  easement  of  this  kind— tbe 
Railways  Clauses  Act,  1845  (8  Vict  c. 
20),  s.  50 ;  5  &  6  Vict  c.  55.  s.  10,  and 
MulUner  v.  The  Midland  Raihnay  Com- 
pany  (8).  The  time  for  making  addi> 
tional  accommodation  works — five  yean 
from  the  opening  of  the  railway — ^has  long 
since  expired — 8  Vict.  c.  20.  s.  73. 

The  soil  of  the  road  is  vested  id  tha 
local  board— i?o/Za  v.  The  Vutry  ^  SL 
George^s,  Southtoarh  (9);  and  Uie  com- 
mittee could  not  gprant  the  easement  in 
derogation  of  the  rights  of  the  local  boaid 
— MtUliner  v.  The  Midland  Railway  Com- 
pany (8)  and  In  re  The  MetnfMtk 
Railway  Compariy  and  Cosh  (10). 

Horton  Smith,  Q,C.y  and  Medd,  for  tta 
lociil  board.  —  That  the  agreement  ii 
merged  in  the  conveyance  is  shewn  bf 
Wheehlon  v.  Burrows  (11)  and  WkiUr, 
Bass  (12). 

As  urban  authority  we  have  power  to 
widen  the  road  and  build  the  neceaaaiy 
supporting  walls  —  Public  Health  AA, 
1875,  ss.  4, 144, 147,  149,  and  Caverdaki. 
Charlton  (13).  The  case,  therefore,  can 
only  be  one  for  compensation  pursuant  to 
section  308 — Roderick  v.  The  Asian  Loed 
Board  (14) ;  and  that  compensation  can- 
not bo  claimed  till  our  work  is  finished— 

(8)  48  Law  J.  Bcp.  Clianc.  258 ;  Law  Bep.  U 

ch.  I),  an. 

(0)  4l»  r^w  J.  Rep.  Clianc.  691 ;  Law  Sep.  U 
Cb.  D.  785. 

(10)  40  Law  J.  Rep.  Chanc.  277;  Law  Rep. 
in  Ch.  D.  607. 

(11)  48  Law  J.  Rep.  Gianc.  853.  861;  Law 
Kop.  12  Ch.  D.  31.59. 

(12)  7  Uiirl.  &  N.  722  ;  31  Law  J.  Rep.  Exch. 
283. 

(13)  48  Law  J.  Rep.  Q.B.  128;  liaw  Rcp.4 
Q.R.  D.  104. 

(14)  46  Law  J.  Rep.  Clianc.  802;  Law  Bepi 
6  Ch.  D.  328. 
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Clark  V.  Th**  School.  Board  for  Lonrlon 
15)  and  The  Duke  of  Bedford  v.  Dawson 
16). 

Hemming,  Q.C,  in  reply. — Even  if  this 
were  a  public  itMid,  the  board  have  no 
power  to  take  our  easement  either  under 
section  147  or  section  149. 

[Horton  Smith,  Q,0, — I  rely  on  section 
147.] 

But  the  approach  is  not  a  public  road, 
and  is  repairable  by  the  committee — The 
Norik  Staffordshire  Railway  Company  v. 
Dale  (17).  The  board  are  acting  merely 
as  contractors  on  behalf  of  the  committee. 
The  agreement  between  the  board  and 
committee  is  not  a  concluded  agreement 
by  which  the  board  take  over  the  ap- 
proach as  a  pubUc  road. 

Bacon,  V.C. — This  case  has  occupied  a 
oonmderable  length  of  time  before  me, 
owing  to  the  discussion  of  matters  not  set 
up  by  the  statement  of  claim.  The  plain- 
tiff says,  in  order  to  construct  the  piece  of 
road,  and  to  form  the  embankment  for 
the  raised  approach  on  the  north  side  of 
the  bridge,  and  so  on,  an  agreement  was 
entered  into  between  Teebay,  on  the  16th 
of  June,  1870,  and  the  Cheshire  Lines 
Ckmimittee,  whereby  Teel)ay  agreed  to 
■eU  and  the  defendants  the  Cheshire  Lines 
Committee  agreed  to  purchase,  at  the 
price  of  1,430/.,  and  upon  the  terms  and 
conditions  thereinafter  mentioned,  three 
several  pieces  of  land,  coloured  red  on  the 
plan  annexed  to  the  agreement  now  in 
statement ;  and  the  agreement  now  in 
statement  contained  a  proviso  that  the 
said  Bichard  Teebay,  his  heirs  or  assigns, 
and  his  or  their  under-tenants,  should 
have  a  right  of  access  to  other  lands  be- 
longing to  the  said  Bichard  Teebay  by  and 
OTcr  any  of  the  slopes  which  the  promoters 
(meaning  the  defendants  the  Cheshire 
Lines  Committee)  might  arrange  on  their 
intended  works,  and  through,  over  and 
upon  any  occupation  road  or  roads,  which 
they  might  form  adjacent  to  the  said  lands. 

(16)  43  Law  J.  Rep.  Chanc.  421 ;  Law  Hep. 
9  Chanc.  120. 

(16)  44  Law  J.  Rep.  CTlianc.  540  ;  Law  Rep. 
SO  Eq.  353. 

(17)  8  E.  &   B.  836:  27  Law  J.  Rep.  M.C. 
147. 
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Now  that  is,  in  the  main,  the  mihstance  of 
the  claim  of  thw  case.  The  sUtement  of 
claim  complains  of  what  the  railway  com- 
pany have  done  in  the  way  of  heightening 
the  road  ;  but  the  principjil  case,  as  it  was 
opened  to  me,  was  that  that  proviso  re- 
mained in  its  full  force,  notwithstanding 
all  that  had  taken  place  between  the 
parties. 

Now  it  is  convenient  to  keep  in  mind 
what  the  real  subject  of  this  contention  is. 
The  railway  company  intended  to  cany 
their  railway  across  tliis  district — that  is  to 
say,  the  Wi(bies  district — and  they  intended 
first  of  all  to  cany  it  over  the  existing 
road;  they  afterwards  changed  their 
plans,  and  carried  it  through  a  cutting 
through  the  existing  roads,  one  of  which  is 
called  the  Birchfield  road.  In  order  to  do 
that  eflfectually,  they  did  as  the  law  re- 
quires them,  and  set  about  making  the 
Birchfield  road ;  and  in  order  to  support 
that  road,  and  for  no  other  purpose,  they 
bought  as  mucli  of  the  plaintiffs  land  as 
wiis  necessary  in  order  to  make  slopes  to 
support  the  road,  which  they  were  bound 
to  make  for  themselves.  That  was  the 
state  of  things  when  this  agreement  was 
entered  into  before  the  slopes  were 
made. 

The  company  entered  into  possession  of 
the  land  under  that  agreement,  and  they 
proceeded  to  effect  these  works;  and  by 
the  deed  which  they  afterwards  executed 
— it  is  unnecessaiy  to  refer  to  the  cove- 
nants— that  agreement  having  been  come 
to  in  June,  1870,  on  the  25th  of  April, 
1871,  that  is  to  say,  in  the  next  year — 
this  conveyance  was  executed,  by  which 
the  trustee,  Mr.  Teebay,  conveyed  the 
seversil  pieces  of  land,  and  so  on — the 
description  of  which  I  need  not  read^ 
**  together  with  all  mines  of  coal  and  iron- 
stone, slate  and  other  minenils  within 
and  under  the  same,  and  all  wajrs,  rights 
of  pre-emption  and  other  nghts,  members, 
casements  and  appurtenances  thereto  be- 
longing, and  all  such  estate,  right,  title 
and  interest  in  or  to  the  same  as  I  am  or 
shall  become  seised  or  possessed  of,  or  am 
by  the  said  Act  or  otherwise  empowered 
to  convey."  That  document  refers  to  a 
deed  of  even  date  which  was  executed  by 
Teebay  under  the  will  of  John  Smith  with 

\  E 
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the  consent  of  Ellen  Smith,  who  was  the 
party  interested.     That  deed  relates  only 
to   the  production   of  the  title-deeds  in 
order  to  protect  the  title  to  these  lands. 
Now,  what  took  place  between  the  month 
of  June,  1870,  and   that  deed  which  I 
have  just  read,  which  in  it«  terms  passes 
all  rights  as  well  as  all  estate  that  the 
grantor  could  possibly  be  said  to  possess  1 
Reference  was  made  to  several  cases,  one 
of  them   in   the  Piivy   Council,   on  the 
strength  of  which  it  was  alleged  that  the 
terms  of  the  agreement  are  still  in  all 
their  force  and  validity,  and  that  they  are 
as  much  binding  upon  the  defendants  the 
railway  company   as    if    no    conveyance 
whatever  had  been  made.     I  do  not  think 
that  either  of  the  cases  referred  to  bear 
out  any  such   proposition.     In   the  one 
case   (18)   there  had  been  a  bargaining 
for  the  sale  of  an  equity  of  redemption 
of  an  insolvent's  estate.     The  mortgagee 
in   that  case    bought   the  equity  of  I'e- 
demption,  and   he  claimed   in  the  insol- 
vency any  balance  that  might  be  due  to 
him.      But    it  was   wholly    inconsistent 
with    the    nature    of   the    bargain,   and 
the  terms  of  the  bargain  for  the  equity 
of  redemption,  that  he  should  assert  any 
such  right     In  that  case  it  was  therefore 
held,  having  regard  to  the  facts  and  the 
circumstances  of  the  case  and  the  rights 
of  the  parties,  that  the  mortgagee  who 
had  kept  the  pledge  for  the  whole  of  his 
debt,  and  who  had  paid  another  sum  of 
money  to  buy  out  the  equity  of  redemp- 
tion, could  not  after  that  have  a  right  to 
prove  for  hLs  debt  in  the  insolvency.     I 
cannot  see  that  that  has  any  sort  of  bear- 
ing upon  the  case  before  me.     The  other 
case  (19)  was  a  case  in  which  there  had 
been  an  agreement  which  was  informal 
in  this  respect,  that  it  had  not,  as  the  law 
required,  the  seal  of  the  company.    In  that 
case  there  was  an  agreement  which  had 
been    partly    performed — almost    wholly 
performed.     Possession  was  taken,  rights 
and  acts  of  ownership  were  exercised,  and 

(18)  The  Melhmirne  Banhing  Carjwration  v. 
Brougham  (3). 

(19)  It  is  presumed  that  his  Lordship  refers 
to  Wilson  V.  The  Wetft  ITartlrpml  Bailway  Com- 
jfang  (1),  but  from  the  report  of  that  case  it 
would  appear  that  do  conveyance  was  there 
executed. 


then  a  conveyance  was  executed  which 
did  not  i*efer  to  the  terms  of  the  agree- 
ment. In  that  case  it  was  held,  with  the 
most  perfect  reason  and  justice,  that  the 
rights  conferred  by  the  agreement  still 
remained  in  the  parties  interested  under 
the  agreement,  and  that,  although  a  con- 
veyance had  been  made  afterwards  which 
did  not  refer  to  those  rights^  the  ri^to 
were  in  no  degree  impaired.  Nobodf 
could  find  fault  with  the  law  or  jostioe  of 
that  case.  In  this  case,  if  there  had  been 
a  bill  filed  alleging  that  the  deed  of  April, 
1871,  had  been  executed  by  mistake  or 
inadvertence,  or  without  properiy  attend- 
ing to  the  rights  of  parties  then  existing 
I  might  have  listened  to  such  a  case.  In 
such  a  case  it  is  not  neoeasaiy  for  me  to 
say  there  might  be  a  question  as  to  speofie 
performance  of  the  agreement,  or  as  to 
the  rectification  of  the  deed  of  coiivej- 
ance;  but  no  such  case  is  proBsnted  to 
mc.  Mr.  Teebay,  the  man  who  oontncted 
for  the  sale  in  June,  1870,  was  a  pncti- 
tioner  in  the  law.  He  must  be  taken, 
therefore,  to  have  known  very  well  wbt 
he  was  doing ;  and  when  he  and  his  eettn 
que  trust  afterwards  joined  in  perfeetiog 
the  conveyance  which  had  been  made^  be^ 
in  the  exercise  of  his  legal  right,  convejed 
all  ways,  rights,  easements,  eistate  and 
everything  else.  At  law,  nobody  would 
dispute  that  that  is  an  absolute  ex- 
tinguishment of  any  rights  whidi  ooold 
be  asserted  under  the  agreement.  Aj» 
there  any  equitable  circumstancea  which 
would  induce  me  to  hold  otherwise  t  Ge^ 
tainly  not.  There  is  no  such  case  before 
me.  Mr.  Teebay  does  not  say  that  be 
was  mistaken ;  he  does  not  say  that  anj- 
thing  took  place  in  the  way  of  correspond- 
ence or  communication  or  anything  eke; 
but  there  is  a  vague  reservation  contained 
in  the  agreement  of  the  rights  of  aoom 
over  the  slope,  and  that  is  all  that  the  pre- 
sent claim  rests  upon.  The  claim  to  the 
right  of  occupation  roads  there  is  now  no 
foundation  for.  If  any  occupation  roads 
should  be  made,  then  no  doubt,  dther 
under  the  agreement  or  without  the  agree- 
ment probably,  the  plaintiff  would  have  a 
right  to  avail  hims^  of  those  oocapation 
roadn.  But  the  simple  case  presented 
upon  the  opening  of  the  case,  was  that 
that  stipulation,  that  the  plaintiff  was 
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entitled  now  to  have  rights  of  access  over 
the  slopes,  still  exists.  What  does  a  right 
of  access  ovei*  the  slopes  mean  ?  Do  they 
say  they  have  ever  askecl  for  liberty  to 
traverse  these  slopes,  or  by  what  means 
they  could  traverse  them,  or  to  what  end 
they  could  make  any  use  of  them?  It 
might  be  that  in  the  construction  of  the 
railway,  or  other  circumstances  which 
might  have  happened,  there  might  be 
some  meaning  in  those  words  *' right  of 
access."  Right  of  access  over  a  steep 
bank  or  slope,  the  inclination  of  which  is 
one  in  two,  is  a  matter  which  •  I  cannot 
feel  there  is  any  foundation  or  pretence 
for  discussing.  If  the  case  stood  only  on 
that,  and  it  must  mainly  depend  on  that, 
I  should  say  that  the  plaintiff  has  failed 
to  establish  any  case  whatever  against  the 
railway  company;  but  so  many  other 
things  have  been  discussed  that  it  is  worth 
while  to  look  a  little  closer  into  the  case 
and  see  what  has  been  the  conduct  of  the 
parties  from  the  year  1870  until  the  year 
1882,  when  the  quairel  broke  out.  Upon 
looking  into  the  matter  I  find  this.  I 
should  have  said  also  tliat  the  statement 
of  claim  complains  that  tiie  road  has  been 
raised,  and  that  by  the  liaising  of  the 
road  the  plaintiff's  propeHy  has  been 
damaged. 

The  railway  company  took  possession, 
and  they  raised  the  road,  as  it  was  a 
matter  almost  of  necessity  they  should 
do — for  the  section  shews  that  from  the 
bridge,  of  necessity,  if  it  went  over  the 
railway,  the  inclination  was  very  steep, 
and  it  went  down  into  a  sort  of  hollow. 
To  make  a  road,  thei*efore,  was  necessary, 
and  to  make  it  at  a  groiter  elevation  was 
also  necessary ;  and  that  it  was  necesv^ary 
to  add  something  to  it  is  shewn  by  the 
jGeu^t  that  at  the  time  it  was  made,  Mr. 
Teebay's  pi-edecessor,  who  was  in  posses- 
sion at  that  date,  was  paid  a  considerable 
sum  of  money,  for  the  right  to  make  these 
slopes.  Then  the  slopes  are  made,  and 
there  is  no  claim  of  access.  There  is  no 
possibility  of  using  any  access,  and  no 
suggestion  that  the  right  of  it,  if  it 
existed,  was  of  any  use  whatever  to  these 
plain tifis.  For  years  this  matter  goes  on, 
and  then  the  railway  C()m|>any,  having 
discharged  what  was  plainly  their  duty, 
pxkd  as  cleai-ly  their  interest,  in  making 
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tliis  road  to  the  point  where  it  went  into 
the  dip,  agi-ecil  with  the  Local  Board  of 
Widnes  that  the  Local  Boiird  of  Widnes 
should  take  u]x>n  themselves  the  fui'ther 
foimation  and  the  further  care  of  these 
roads.  The  agi*eement  which  has  been  re- 
ferred to  is  very  explicit  on  the  subject. 
It  is  not,  as  Mr.  Hemming  suggested,  an 
agreement  in  prospective,  or  an  agreement 
which  is  to  have  no  effect  until  the  works 
are  done  land  the  money  is  paid.  The 
agreement  wliich  was  made  between  the 
i*ailway  company  and  the  Wi<lues  Local 
Boaiil  is  this : — "  The  said  local  board,  in 
consideration  of  the  agreements  hereinafter 
containcil  on  the  part  of  the  said  com- 
mittee, do  hei*eby  agree  witli  the  said 
committee,  and  the  said  committee,  in 
consideration  of  the  agreements  herein- 
after contained  on  the  part  of  the  said 
local  l>oard,  do  hei*eby  agree  with  the  said 
local  board  as  follows : — The  said  local 
board  will  forthwith  pave  ....  the  ap- 
proaches to  the  bridge  over  the  railway 
of  the  said  committee  at  Moss  Brook  in 
Widnes,  and  take  up  and  re-lay  the  pre- 
sent pavement  on  the  surface  of  the  stiid 
biidge,  kerb  and  chainiel  the  footwalk  on 
either  side  of  the  said  approaches,  and 
flag  the  westerly  footwalk,  lengthen  the 
retaining  wall  on  the  easterly  side  of  the 
northern  approach,  and  cope  and  itike  the 
existing  retaining  wall,  and  execute  the 
several  other  works  shewn  and  described 
on  the  plan  hereto  annexed."  The  plan 
describes  those  works  which  have  been 
since  carried  into  execution.  The  stipu- 
lation to  which  Mr.  Hemming  refers  is 
that  "the  couimittee  will  forthwith,  after 
the  completion  of  these  works  shown  and 
described  on  the  said  plan,  pay  to  the 
Siiid  local  board  the  sum  of  944/.  2^.  The 
said  local  board  agree  to  indemnify  and 
hold  hjirmless  the  said  committee  fi*om 
and  against  all  claims,"  and  so  on.  Where 
both  parties  are  at  liberty  to  enter  into 
the  arrangement,  was  it  not  the  plain 
duty  of  the  local  board  to  provide  as  good 
a  road  as  circumstances  would  enable 
them  to  provide?  Was  there  anything 
unlawful  in  the  way  they  did  it?  They 
made  the  company  pjiy  pai-t  of  the  cost-- 
perhaps  the  whole  of  the  co.st — and,  that 
being  dune,  they  take  to  the  road, 
aiiil   make  a  public    road  of    it,   and  a 
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public  road  it  is,  whether  the  works 
have  been  completed  and  the  money  has 
been  paid  or  not.  [His  Lordship  stated 
what  had  been  done  by  the  boaixl  in 
widening  and  raising  the  road,  and  that 
it  was  necessary  that  the  retaining  walls 
should  be  built,  and  continued :]  That  is 
the  state  of  things  in  which  the  plaintiff 
approaches  the  Coiu*ty  and  asks,  first  of 
all,  that  "  the  railway  company  may  be 
restrained  by  injunction  from  fui-ther 
proceeding  with  the  constiniction  of  the 
said  pieces  of  wall  coloured  dark  brown 
and  yellow  respectively  on  the  plans  an- 
nexed hereto,  and  of  permitting  to  remain 
any  such  part  of  the  said  pieces  of  wall  as 
has  been  already  constructed,  and  also 
from  permitting  the  said  barrier  of 
sleepers  or  any  part  thereof  to  remain, 
and  from  otherwise  obstructing  or  in- 
terfering with  the  plaintiffs'  access  from 
their  said  lands  by  and  over  the  said 
eastern  slojnf  of  the  said  northern  ap- 
pi-oach,  and  every  pirt  thereof,  to  the  sjiid 
road  on  the  top  of  the  said  noi'them 
approach."  Now  what  ground,  I  ask,  is 
there  for  asking  that  the  defendants  the 
railway  compiny  may  l)e  restrained  from 
erecting  an^'thing  there  1  The  road  must 
be  raised  if  the  necessities  of  the  case 
require  it,  or  if  in  the  judgment  of  the 
local  board  of  health,  who  have  jwsitive 
power  and  dominion  over  the  road,  they 
think  it  convenient  for  the  public  use 
that  it  should  be  raised.  It  was  said, 
when  the  road  was  entered  upon,  the 
defendant  com])any  sent  a  ti*acing  of  the 
section  to  the  plaintiff,  or  to  the  i)erson 
then  representing  the  interest  which  the 
plaintiff  sues  upon,  in  which  they  shewed 
that  the  raising  of  the  road  was  not  to  be 
so  great  as  it  afterwards  became.  There  is 
no  contract  whatever  in  that.  There  is 
nothing  binding  in  that.  It  is  simply  an 
intimation  that  the  road  is  to  be  niised. 
By  what  law  or  on  what  principle  ain  a 
man  restrain  the  owner  of  a  road  from 
raising  it  to  any  height  he  thinks  fit? 
[His  Lordship  further  examined  the  evi- 
dence at  length,  and  came  to  the  conclu- 
sion that  the  land  of  the  plaintiffs  was 
not  injured  for  building  puiposes  or  other- 
wise, and  continued :]  That  is  the  whole 
of  the  case.  What  have  the  Widnes 
Local  Board  to  do  with  it  ?    The  Widnes 


Local  Board  have  to  discharge  a  pnblie 
duty.  They  have  no  interest  in  it.  Thej 
found  a  road  made  in  their  parish  or 
within  their  district  which  they  were  not 
bound  to  take  to,  but  which  for  the  public 
benefit  they  thought  they  should  properly 
take  to.  They  contracted,  therefim,  with 
the  man  bound  to  make  the  road,  and 
contracted  with  him  on  terms  whidi, 
being  performed,  make  the  road  a  paUie 
I'oad,  and  make  them  the  supreme  ownen 
of  the  road  for  the  purposes  dt  the  Ae^ 
and  enable  them,  among  other  things,  to 
widen  the  road.  Upon  what  ground 
can  these  proceedings  be  justified  t  In 
my  opinion  they  cannot  be  justified  upon 
the  authority  referred  to,  becaosB  I 
find  that  in  the  year  1871  that  oonTcy- 
ance  was  executed  by  a  man  who  ms 
cognisant  of  his  rights,  reoognisiog  Ids 
rights,  specifying  inwidegenei^  terms  ill 
the  rights  he  had  or  was  supposed  to 
possess,  and  conveying  by  law  these  piooa 
of  land  unfettered  by  any  restriction  to 
the  defendants  the  railway  company. 
But  supposing  there  was  anything  wrouf 
in  that,  which  I  do  not  ^ow,  if  then 
were  no  Widnes  Board,  the  defendsnto 
would,  in  my  opinion,  be  perfectly  en- 
titled to  build  a  retaining  wall  so  as  to 
pi*event  the  slope  slipping  and  becoming 
damaged,  because  the  sloj^e  is  the  sappoit 
of  the  road  which  the  defendants  an 
bound  to  make.  The  Widnes  Loed 
Board  have  positively  done  nothing  of 
which  the  plaintiff  could  complain.  Wliit 
has  been  done  has  been  done  with  the 
perfect  knowledge  of  the  plaintiff  and  it 
has  been  done  long  enough  to  preveat  hie 
getting  any  remedy  in  the  shape  of  an 
injunction.  If  he  has  any  other  remedy 
he  can  assert  it ;  but  in  this  Court,  upon 
this  record,  and  upon  this  evidence  wUdb 
I  have  toiled  through  all  these  dajB»in 
my  opinion,  first  in  point  of  law  he  oanr 
not  set  up  the  stipulation  in  the  agre»' 
ment  given  him  as  a  right  of  aoceKi 
which  he  has  never  attempted  to  exerde^ 
and  which  there  is  no  possibility  of  his 
exercising,  unl&ss  the  railway  company 
should  choose  to  open  a  door  for  him  to 
clamber  up  the  slope,  if  he  should  ever 
take  it  in  his  head  to  do  that.  That  is 
not  within  the  scope  of  this  record.  In 
my  opinion  the  plaintiff's  caae  entirdj 
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fails,  and  his  claim  must  be  dismissed,  and 
with  costs  against  both  the  defendants. 


Solicitors— Crowder,  Anstie  &  Vizard,  agents 
for  Lynch  U  Teebay,  Liverpool,  for  plaintiffs  ; 
Cnnliffe,  Beaumont  &  Davenport,  agents  for 
Lingards  &  Newby,  Manchester,  for  defen- 
dants the  Cheshire  Lines  Committee ;  Maples, 
Teesdale  k,  Co.,  agents  for  Henry  Samuel 
Oi^nheim,  for  defendants  the  Widiies  Local 
Board. 
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Company  —  Winding-up  —  3fi3feasance 
by  Directors — Affidavit  by  Official  Liqui- 
daitor  embracing  Distinct  Cases  against 
Different  Directors — Right  to  compel  Offi- 
ekU  Liquidator  to  make  Affidavit  of  Docu- 
w^enU — Companies  Act,  1862,  s,  165. 

In  the  winding  up  of  a  company  tlie 
{^ficial  liquidator  took  otU  a  summons, 
under  section  165  o/*  the  Companies  Act, 
1862,  against  a  number  of  persons  who 
were  or  had  been  directors,  seeking  to  make 
them  responsible  for  certain  alleged  acts  of 
miefeaeance^  whic/t  toere  107  in  number. 
In  eupport  of  his  application  he  fled  a  long 
affidavit  embracing  the  cases  of  all  the 
directors,  E,  had  been  a  director  for  a 
eKori  period  only,  ami  the  liquidator  only 
eought  to  make  him  liable  for  1 1  out  of 
the  107  ctets  of  misfeasance.  E.  appeared 
by  a  separate  solicitor,  arul  applied  for  an 
order  upon  the  liquidator  to  state  the  jtar- 
iicular  paragraphs  of  tJie  affidavit  ou  which 
he  intended  to  rely  as  against  him: — Held 
(qfirming  the  decision  o/*Ciiitty,  J.),  that 
the  application  must  be  reftised,  on  Ute 
ground  that  t/iere  were  no  special  circnm- 
eianeee  to  take  the  case  out  of  the  general 
rwUe  that  a  defendant  must  ascertain  for 
hinueif  what  part  of  his  opponent's  evi- 
denoe  relates  to  him. 

An  official  liquidator  is  not  in  the  posi- 
tion of  an  ordinary  litigant;   he  is  an 


officer  of  the  Court,  aiul  ijcill  7iot,  except 
under  special  circumstances,  be  ordered  to 
make  the  tisual  affidavit  as  to  documents, 
although  he  is  bound  to  shew  a  hostile  liti- 
gant all  the  documents  in  his  possession 
on  which  lie  relies  or  whidt  the  litigant 
desires  to  see. 

W.  Emmcns  had  been  a  director  of  the 
above  company,  but  bad  ceased  to  be  a 
dii*ector  on  the  2l8t  of  November,  1871. 
The  company  being  in  the  course  of  wind- 
ing up,  the  official  liquidator,  on  the  3rd 
of  August,  1882,  served  Emmens  and 
seventeen  other  persons,  who  were  or  had 
been  directors,  with  notice  of  motion  under 
the  Companies  Act,  1862,  that  they  might 
be  ordered  to  pay  damages  in  respect  of  107 
acts  of  misfeasance  alleged  to  have  been 
committed  by  them  between  the  14th  of 
February,  1871,  and  the  10th  of  Januar}', 
1879.  It  was  only  sought  to  charge  Em- 
mens with  eleven  of  Uie  alleged  act<s  of 
misfeasance.  The  evidence  in  support  of 
the  motion  consisted  of  foui*  very  long  affi- 
davits filed  by  the  liquidator,  and  contain- 
ing nearly  1,200  folios. 

Emmens  appeared  by  a  sepaiute  solicitor, 
and  moved  thsit  the  liquidator  might  be 
ordered  to  state  what  pai'agraphs  of  the 
affidavits  he  intended  to  read  against  him, 
and  that  as  against  Emmens  all  the  other 
paragraphs  of  the  affidavits  might  be  struck 
out  as  tending  to  embaiTass  him.  liis 
solicitor  made  an  affidavit  in  support, 
stating  that  the  greater  part  of  the  affidavits 
filed  by  the  liquidator  liad  nothing  to  do 
with  his  client's  case,  and  submitting 
that  the  liquidator  should  be  compelled  to 
state  on  what  panigraphs  he  intended  to 
rely. 

Emmens  had  also  taken  out  a  summons 
to  comi)ol  the  liquidator  to  make  the  usual 
affidavit  of  documents,  and  on  the  16th  of 
November,  1882,  an  order  was  made  in 
chambers  dii-ecting  the  liquidator  to  give 
Emmens  access  to  all  the  lx)oks  and  docu- 
ments of  the  society  in  his  possession,  and 
to  give  him  all  reasomible  lissistiince  in 
finding  any  of  the  documents  specified  by 
him. 

Emmen.s  moved  to  dibcharge  this  order 
and  to  have  the  iLsual  aiHdavil  of  docu- 
ments, and  that  the  liquidsitor  might  be 
ordered  to  state  on  what  pai-agi'aphs  of  the 
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affidavits  filed  by  him  he  intended  to 
rely. 

This  motion  was  refused  by  Chitty,  J., 
on  the  5th  of  December,  1882. 

Emmens  appealed. 

IncPy  Q.C,  nnd  Stirlirnjf  for  the  appel- 
lant.— The  liquidator  has  chosen  in  his 
applicMion  against  the  appellant  to  mix  up 
the  cases  of  seventeen  other  persons.  With 
nine-tenths  of  the  mass  of  affidavits  which 
have  been  filed  by  the  liquidator  the  appel- 
lant has  nothing  to  do.  The  liquidator 
ought  to  have  fileil  a  series  of  separate 
affidavits.  We  ask  that  he  may  l>e  ordered 
to  give  us  particulars  as  to  the  paragraphs 
of  the  affidavits  on  which  he  intends  to 
rely  as  against  us,  in  order  that  we  may 
not  be  obliged  to  go  to  the  great  expense 
of  taking  a  copy  of  the  whole. 

In  questions  between  contributories  the 
liquidator  no  doubt  stands  in  the  position 
of  an  officer  of  the  Court,  and  favours 
neither  party ;  but  in  cases  under  the  mis- 
feasance section  he  stands  in  the  pasition 
of  an  ordinaiy  litigjint,  and  the  Court  has 
sometimes  ordered  him  to  file  an  affidavit 
of  documents — GoocKs  Case  (1). 

Roiiier,  Q.C,  and  Buckle y,  for  the  liqui- 
dator, were  not  called  upon. 

Jessel,  M.R. — This  is  an  appeal  from 
an  order  made  by  Mr.  Justice  Chitty  upon 
what  is  in  fact  two  applications,  although 
in  form  only  one.  1  will  deal  with  the 
applications  separately. 

The  first  is  a  question  of  novelty  and  of 
considerable  impoilance.  The  case  may  be 
stated  shoi-tly  thus.  The  applioxnt,  Mr. 
Emmens,  wjis  one  of  the  directors  of  the 
Mutual  Society,  which  is  now  being  wound 
up.  The  official  liquidator  has  taken  out  a 
summons  under  the  165th  section  of  the 
Companies  Act,  1862,  to  make  Mr.  Em- 
mens and  the  other  direetora  of  that  society 
liable  for  certain  alleged  misfeasances  in 
their  conduct  of  the  business  of  the  society. 
Thei-e  are  107  ctises  of  misfeasance  alleged 
against  the  directors,  but  Mr.  Emmens, 
having  retired  many  yetirs  ago  from  the 
dii-ection,  is  only  charged  with  participa- 
tion in  eleven  of  them.  Other  directore, 
however,  who   also   ai-e    alleged   to   have 

(1)41  I/iw  J.  Kop.  Chanc.  a:i8;  Law  Rep.  7 
CLauc.  207. 


participated  in  those  eleven  acts  of  mis- 
feasance, or  some  of  them,  continued  to  be 
directors  for  a  long  time  after  Mr.  EnuDem 
i-etired,  and  are  chained  with  porticipatioQ 
in  many  of  the  subsequent  acts  of  mis^ 
feasance.  As  I  understejid  it,  the  sabfituee 
of  the  case  against  all  the  diiecton  ii 
much  the  same :  they  are  charged  vitJi 
lending  money  improperly  and  not  in 
liccordance  with  the  rules  of  the  snaetj. 
The  official  liquidator  has  filed  a  veiy  long 
affidavit  containing  a  statement  of  the  ciae 
against  all  the  directors — that  is,  it  oqd- 
tains  the  107  charges  of  misfeasance  againrt 
the  various  groups  of  directors  ▼£()  ire 
sought  to  be  afifected  by  those  chsigei. 
What  Mr.  Emmens  oomplaiDS  of  is  this: 
He  says,  in  substance,  ^' I  am  onlyooih 
cemed  with  eleven  of  thase  chai^ges.  I  <b 
not  complain  that  they  are  included  in  die 
same  notice  of  motion  with  the  othen,  £or 
it  is  convenient  that  the  whole  of  the  ceaei 
which  arise  in  the  afiairs  of  one  Bocietf, 
and  all  depend  more  or  less  upon  amiiir 
principles,  should  be  tried  togeUier;  Imft 
what  I  do  complain  of  is,  that  when  I  am 
concerned  only  in  eleven  of  the  chaigei,  I 
am  burdened  with  the  expense  of  tddng 
an  office  copy  of  a  very  long  affidavit,  nine- 
tenths  of  which  does  not  relate  at  lU  to 
my  case,  and  I  ask  that  the  offidal  liqui- 
dator should  state  what  portions  of  tJie  iffi- 
davit  relate  to  my  case,  so  that  I  may 
take  a  copy  of  tliose  portions  only."  How, 
that  is  not  uni*easonable  ex  facUy  hot  it  ii 
novel,  because  when  an  action  is  brougiit 
against  several  defendants,  all  of  vImw 
ai-e  not  concerned  in  the  whole  subject  rf 
the  action,  "which  is  a  veiy  common  ciee 
indeed  in  the  Chancei-y  Division,  the  plein* 
tiff"  is  never  called  upon  to  tell  the  defen- 
dant what  portion  of  the  evidence  tfferts 
him,  he  has  to  find  that  out  for  hinunlt 
When  the  evidence  is  taken  orally,  it  is 
not  till  the  conclusion  of  the  plaintiffs 
case  that  the  defendant  can  find  out  hov 
much  of  the  evidence  affects  his  own  ptf^ 
ticular  case.  When  the  evidence  is  given 
by  affidavit,  of  course  the  defendants  hiv« 
an  opix)rtunity  of  finding  out  at  an  eirif 
l)eriod  how  much  of  the  evidence  reUt« 
to  their  respective  cases.  But  as  a  genertl 
rule  the  defendants  have  no  right  or  pr^ 
tenco  {)f  right  to  call  on  the  plaintiff  to 
point  out  what  portions  of  the  evidentt 
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affect  them  respectively.  I  do  not  mean 
to  say  that  the  Court  would  not  interfere 
in  a  case  of  great  oppression  or  impropriety 
on  the  part  of  the  plaintiff.  In  a  gross 
ease  the  Court  probably  would  order  the 
affidavit  to  be  taken  off  the  file,  as  having 
been  improperly  filed,  or  it  might  compel 
the  plaintiff  to  state  how  much  of  his  affi- 
davit affects  the  particular  defendant  who 
complains.  But  in  this  particular  case  I 
am  not  persuaded  that  there  is  any  hard- 
ship inflicted  on  the  present  applicant,  or 
that  there  is  any  ground  whatever  for  this 
application. 

In  the  first  place,  we  must  recollect  that 
the  appellant  appears  alone.  That  is  not 
the  usual  course.  Before  laying  down  any 
new  rale  we  should  be  careful  to  consider 
whether  it  would  increase  the  expense  of 
proceedings  of  this  kind.  As  a  general 
role  the  directors  apj^ear  together,  their 
solicitor  takes  a  copy  of  the  evidence  for 
ally  and,  for  the  purpose  of  making  out  his 
biiei&y  he  ascertains  how  much  applies  to 
<me  defendant's  case  and  how  much  applies 
to  another,  and  there  is  no  difficulty  in 
apportioning  the  costs  of  the  copy  accord- 
ingly. Where  a  solicitor  does  not  appear 
for  several  defendants  or  several  respon- 
dents, it  is  usual  for  him  to  obtain  copies 
from  the  solicitor  or  solicitors  who  appear 
for  those  who  are  concei*ned  in  the  whole 
case.  This  is  what  actually  occurred  in 
the  present  case ;  the  solicitor  of  Mr.  Em- 
mens,  through  the  courtesy  of  the  solicitor 
concerned  for  other  directors  who  were 
connected  with  the  whole  case,  obtained  a 
gi^t  of  a  copy  of  the  affidavits,  without 
^imnftlf  taking  an  office  copy,  so  that  he 
actually  knew  what  the  contents  of  the 
affidavits  were. 

There  Ls  another  point  in  the  case.  When 
he  saw  that  copy,  was  he  embarrassed  by 
itt  Did  he  find  any  difficulty  in  ascer- 
taining how  much  of  it  related  to  the  case 
of  Mr.  Emmensi  Not  at  all.  He  has 
told  us  in  his  affidavit  that  he  could  ascer- 
tain,  and  has  ascertained,  how  much  is 
wh<dly  irrelevant  to  the  case  of  Mr.  Em- 
mena,  and  how  much  relates  to  it.  What 
-then  was  his  proper  course  %  He  should 
have  written  a  letter  to  the  solicitor  on 
the  other  side  asking  him  to  point  out 
what  portion  of  the  affidavit  he  intended 
to  rely  on  as  against  Mr.  Emmens.     He 
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did  not  take  that  course,  but  served  the 
official  liquidator  with  this  summons,  which 
was  afterwards  adjourned  into  Court,  at 
an  expense  far  exceeding  the  whole  expense 
of  taking  an  office  copy  of  the  entire  affi- 
davit. It  appears  to  me,  therefore,  that  in 
this  particular  instance  the  applicant  has 
no  merits.  There  being  a  very  ample  dis- 
cretion vested  in  the  Judge  as  to  what  he 
should  do  in  reference  to  matters  of  this 
kind,  I  think  the  Judge  in  the  Court  below 
rightly  exercised  that  discretion,  and  it  is 
well  known  that  the  Court  of  Appeal  does 
not,  except  in  extreme  cjises,  interfere  with 
the  exercise  of  such  discretion. 

I  now  go  to  the  second  point,  which  is 
by  no  means  without  importance.  It  is 
an  application  that  the  official  liquidator 
shall  make  an  affidavit  as  to  documents. 
The  expense  and  delay  occasioned  by  re- 
quiring such  an  affidavit  would  be  very 
great.  An  official  liquidator  is  not  in  the 
same  pa«*ition  as  an  ordinary  litigant ;  he 
is  an  officer  of  the  Court  and  is  under  the 
control  of  the  Court.  If  he  will  not  do 
what  the  Court  requires  him  to  do,  the 
Court  will  remove  him  j  and  if  he  does 
anything  which  the  Court  thinks  he  ought 
not  to  do,  the  Court  will  compel  him  to  act 
otherwise.  The  ordinary  course  pursued 
in  my  chambers  when  I  presided  at  the 
Rolls  Court — and  I  believe  the  practice  to 
be  the  same  in  the  chambers  of  other 
Judges — was  this,  that  whenever  a  hostile 
litigant,  as  Mr.  Emmens  is  in  this  case, 
wanted  documents,  he  applied  to  the  official 
liquidator  to  see  them,  and  the  official 
liquidator  was  bound  to  shew  him  all  the 
documents  on  which  he  relied,  and  any 
other  documents  which  the  litigant  desired 
to  see.  In  the  present  case  the  appellant 
never  applied  to  the  liquidator  as  he  ought 
to  have  done  for  liberty  to  inspect  the 
documents.  If  he  had  done  so,  and  the 
official  liquidator  had  refused  to  shew  them, 
then  the  Court  would  have  ordered  the 
liquidator  to  produce  them.  He  lias  al- 
ready offered  to  shew  all  his  documents, 
and  he  has  repeated  that  offer  before  the 
Court.  It  appears  to  me  that,  under  those 
circumstances,  the  appeal  must  be  dis- 
missed, with  costs. 

fSLiNDLEY,  L.J. — I  am  of  the  same  opi- 
nion.     Taking  the  second  point  first,  it 
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appears  to  me,  as  a  matter  of  practice,  that 
an  official  liquidator  ought  not  to  be  com- 
pelled to  make  an  affidavit  of  documents 
unless  there  is  some  special  reason  for  it. 
The  official  liquidator,  by  letter  of  the  3rd 
of  November,  offered  to  produce  all  the 
documents  in  his  possession.  If  there  had 
been  any  special  ground  for  distrusting 
him,  or  for  supposing  he  was  trying  to 
avoid  the  production  of  any  particular 
document,  there  would  be  reason  for  some 
special  application,  whatever  the  form 
might  be.  But  it  must  be  understood 
that  the  liquidator  is  an  officer  of  the  Court, 
who  is  not  in  the  same  position  as  an 
ordinary  litigant.  He  is  not  called  upon 
to  make  an  affidavit  of  documents  as  a 
matter  of  course,  and  there  are  no  special 
grounds  shewn  in  this  case  for  ordering  him 
to  do  so. 

The  other  point  is  new  and  important. 
The  official  liquidator  has  taken  out  a 
summons  against  a  number  of  gentlemen 
who  had  been  directors,  seeking  to  make 
them  responsible  for  breaches  of  trust 
under  section  165  of  the  Companies  Act, 
1862,  and  in  support  of  that  application 
he  has  filed  an  aifidavit  which  iiins  over 
something  like  250  foolscap  pages.  There 
are  some  of  the  directors  to  whom  some 
parts  of  the  affidavit  do  not  relate.  The 
present  application  on  the  part  of  one  of 
the  directors  who  has  appeared  alone,  is 
that  the  official  liquidator  may  be  obliged 
to  say  which  of  the  paragraphs  in  that 
very  long  affidavit  are  going  to  be  relied 
on  against  this  particular  director.  That, 
I  need  hardly  say,  is  a  very  novel  applica- 
tion, and  the  question  is,  whether  it  is 
right,  and  if  so,  upon  what  grounds  ] 

It  certainly  strike**  me  as  possible  that 
a  long  affidavit  like  this  may  be  so  framed 
as  to  be  oppressive  and  an  abuse  of  the 
practice  of  the  Court.  The  person  filing 
it  may  have  a  short  case  against  one  per- 
son, and  may  mix  it  up  with  long  state- 
ments relating  only  to  the  case  against 
other  persons  in  such  a  way  that  it  would 
be  difficult  for  the  advisers  of  the  first- 
mentioned  person  to  say  that  thei'e  were 
any  parts  of  the  affidavit  with  which  he 
had  notliing  to  do.  If  any  such  case  had 
been  made  out  here  we  should  have  found 
out  how  to  deal  with  it,  either  by  taking 
the  affidavit  off  the  file  or  in  some  other 


way.  But  this  application  is  not  made  on 
the  ground  of  oppression,  nor  upon  the 
ground  that  the  appellant  is  embamflnd 
and  cannot  find  out  how  much  of  tJie 
affidavit  concerns  him  and  how  modi  does 
not.  On  the  contrary,  his  aolicttor^s  ifi- 
davit  shews  that  he  has  found  out  and 
knows  perfectly  well  what  parts  of  the 
affidavit  he  needs  to  consider.  The  a^pfr 
cation  is  said  to  be  made  with  a  view  to 
save  expense,  and  it  was  urged  that  it  vooU 
be  much  less  expensive  if  the  liquidator 
would  point  out  now  what  pangraphi  ia 
this  affidavit  he  relies  on,  so  that  the  mel* 
lant  need  not  copy  anything  more.  The 
appellant  seeks  to  have  an  aasoiBiioe  that 
nothing  will  be  used  against  him  ezoept 
the  particular  passages  in  the  affidavit 
which  may  be  now  selected  by  the  offidal 
liquidator.  It  appears  to  me  that  this  ii 
wrong  in  principle.  This  gentleman  kixma 
his  own  case,  and  must  judge  for  himedf 
what  parts  of  the  affidavit  concern  him.  I 
agree  that  the  appeal  must  be  dismttiwd 
with  costs. 

BowEN,  L.  J. — ^I  am  of  the  same  opinioo. 


Solicitors— C.  k  S.  Harrison  &  Co.,  for  appeDant; 
Linklatcr  &  Co.,  for  respondent. 


Pearson,  J.  "j 

1883.  I  THE  SHEFFIELD  WATIBWOBfl 

April  4,       r         COMPANY  V.  BINGHAX. 

5,6.       J 

Water  Company/ — Supply  of  Wakrfdf 
Bath — Measurement  of  Waier  eoruum/dr- 
Cansuiner  to  Provide  and  Pay  for  UeoiM 
of  Measurement, 

TJie  plaintiff  company  supplied  waUr 
for  variwis  purposes,  including  doms^ 
baths.  The  baths  were  supplied  hy  rt« 
company  keeping  the  water  in  their  msi^ 
at  high  pressure,  atvd  the  consumer  makusg 
a  cmmection  between  the  main  and  his  6flAi 
and  draioing  off  the  uxUer  into  his  bath  «• 
required.  The  water  used  in  the  bath  lOH 
paid  for  according  to  ihe  quantity  ook- 
sumed: — Held,  that    the    consumer  «e« 
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I  to  metuure  the  vxUer  drawn  off  by 

'or  the  purposes  of  his  bath ;  that  a 

of  measurement  by  placing  a  line 

\  the  haihy  so  that,  ^filled  up  to  that 

the  bath  would  contain    a  certain 

ity  ofwa/tevy  amd  then  causing  to  be 

d  in  a  ccUendar  the  number  of  times 

g  the  year  on  which  the  bath  was  so 

was  imperfect  and  unsatisfactory; 

\hai  the  consumer  must,  ai  his  own  * 

•e,  supply  or  hire  an  automatic  self 

mmg  meter,  or  accurately  measure  the 

taken  by  some  other  equally  accurate 

iment,  or  in  some  otKer  equally  accu- 

wy. 

)  Sheffield  Waterworks.  Company  v. 
r  (51  Law  J.  Rep.  M.C.  97;  Law 
8  Q.B.  D.  632)  distinguished. 

kion. 

I3ie  Sheffield  Waterworks  Act,  1853, 
f  the  plaintiff  company  (whose  full 
was  "The  Company  of  Proprietors 
le  Sheffield  Waterworks'')  was  re- 
i  to  furnish  a  sufficient  supply  of 

•  to  every  inhabitant  occupying  a 
be  dwelling-house  within  the  limits 
B  company's  district,  where  the  com- 
8  pipes  should  be  laid  for  the  use  of 
amly,  at  certain  specified  annual  rates 
lated  upon  the  rent  of  the  dwelling- 
>.  By  section  81  of  the  same  Act,  it 
>roviaed  that  in  case  of  persons  re- 
ig  a  supply  of  water  for  baths,  such  « 
y  should  be  furnished  by  the  com- 
at  a  rate  not  exceeding  tenpence  for 

'  1,000  gallons  so  supplied;  and  by 
»n  105  of  the  Sheffield  Waterworks 
1864,  that  rate  was  for  a  period  of 
ly-five  years  increased  by  tw.enty-five 
snt.,  making  one  shilUng  and  one 
enny  for  every  1,000  gallons. 
^  the  12th  section  of  the  Sheffield 
arworks  Act,  1860,  it  was  enacted 
if  the  company  should  use  or  require 
I  naed  any  meter  for  ascertaining  the 
tity  of  water  to  be  supplied  to  any 
>n  for  any  purpose  under  the  Acts  of 
and  1860,  or  either  of  them,  the 
ield  Town  Council  might  appoint  an 
ictor  of  meters.  And  by  the  16th  sec- 
3f  the  same  Act  it  was  provided  that,  in 
any  meter  certified  by  the  inspector 

•  inconrect   should   belong    to  the 
m   for  whose  supply  of  water  the 
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same  should  be  used,  such  person  should 
rectify  it  within  twenty-one  days  after  the 
inspector's  certificate,  and  if  he  should 
neglect  to  rectify  it  within  that  time,  the 
company  might  cut  off  his  supply  of  water 
till  rectification.  By  the  6th  section  of  the 
same  Act  the  company  was  empowered  to 
make  reasonabTe  regulations  for  preventing 
the  waste  of  water,  and  regulations  were 
accordingly  made,  one  of  which  was  appli- 
cable to  cases  in  which  meters  were  used. 

Under  the  Acts  affecting  the  company, 
water  supplied  for  a  domestic  bath  was 
not  paid  for  as  part  of  the'  domestic  supply 
under  section  79  of  the  Act  of  1853,  but 
was  paid  for  in  accordance  with  the  provi- 
sions of  section  81  of  that  Act. 

The  company  disputed  the  existence  of 
any  power  to  compel  them  to  supply  water 
for  baths ;  but  it  was  admitted  for  the  pur- 
poses of  the  action  that  there  was  a  legal 
obligation  on  them  to  supply  water  for 
that  pivpose.  In  point  of  fact  the  com- 
pany did  supply  wat6r  for  baths  when 
required,  and  they  drew  up  and  circulated 
a  scale  of  composition  rates  for  water 
supplied  for  baths,  the  scale  varying  with 
the  rent  or  annual  value  of  the  house ;  so 
th&t,  if  the  customer  preferred  it,  he  might 
exercise  an  option  of  paying  for  the  water 
for  his  bath  at  a  fixed  annual  rate  irre- 
spective of  the  quantity  consumed,  instead 
of  paying  for  it  by  measurement. 

The  defendant  became  the  occupier  of  a 
house  within  the  company's  district,  which 
was  supplied  with  water  by  the  company, 
the  connecting  pipes  and  other  apparatus 
for  the  supply  of  the  house  being  the  pro- 
perty of  the  defendant,  and  ho  elected  to 
pay  for  the  water  by  measurement,  and  not 
by  the  company's  composition  scale.  Ho, 
however,  declined  to  provide  at  his  own 
expense,  or  to  hire  from  the  company, 
though  he  was  \mling  to  use,*  if  supplied 
fi-ee  of  charge  by  the  compjiny,  a  meter  or 
other  automatic  self-registering  instrument 
for  the  measurement  of  the  water,  and  in- 
sisted on  his  right  to  measure  the  water 
consumed  by  a  method  first  adopted  by  a 
Mr.  Carter,  which  consisted  in  painting  a 
water-line  I'ound  the  sides  of  thcj  bath  in 
his  house  at  such  a  height  fix>m  the  bottom 
.  that  when  the  bath  was  filled  up  to  the 
bottom  of  the  line  it  contained  just  under 
thirty-one  gallons,  and  when  filled  up  to 
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the  top  of  the  line  it  contained  just  under 
thirty-two  gallons.  He  then  had  a  calen- 
dar for  the  year  hung  up  in  the  bath-room, 
and  roquii-ed  all  peraons  using  the  bath 
not  to  fill  it  higher  than  the  water-line, 
and  to  mark  the  calendar  on  each  occasion 
on  which  the  bath  was  used.  The  total 
quantity  consumed  in  a  giyen  i)eriod  was 
an-ived  at  by  reckoning  thirty-two  gallons 
for  each  time  the  bith  ap}X)iii*cd  from 
the  calendiir  to  have  been  used,  and  then 
making  an  additional  allowance  for  waste, 
cleansing  and  other  such  purposes. 

The  company  alleged  that  this  mode  of 
measui-ement  was  one-sided  and  unfair, 
inasmuch  as  the  householder  could  not 
exercise  an  ellicient  control  over  the  per- 
sons using  the  bath,  and  the  company  bid 
no  independent  means  of  verifying  the 
accunicy  of  the  estimate  of  consumption, 
and  they  commenced  the  present  actionj 
by  which  they  claimed,  among  other  things, 
a  doclamtion  that  the  defendant  was  en- 
titled to  a  su})ply  of  water  only  u|>on  the 
terms  of  his  using  a  meter  or  other  auto- 
matic and  self-registering  instrument  to 
measui-e  such  water,  and  that  he  was  bound 
to  provide  and  fix  such  meter  or  instrument 
at  his  own  cost,  or  to  hiro  the  same  from 
the  company. 

This  was  the  hearing  of  the  action,  and 
evidence  was  given  on  behalf  of  the  com- 
l)any  to  the  effect  that  an  automatic  sdf- 
registering  meter  was  the  only  trustworthy 
mciina  of  measuring  the  water  consumed. 

Davei/y  Q.C.J  J.  E,  Jiarker  and  G,  C. 
Pricey  for  the  company. — It  is  absolutely 
necessiiry  in  the  interests  of  the  company 
that  its  cii8tomei*s  who  i)ay  by  qujintity 
should  use  some  kind  of  measura  of  the 
water  they  take.  The  company  does  not 
deliver  the  water  in  such  a  way  that  it 
can  meiisure  it ;  a  constiint  supply  is 
maintained,  and  the  metci*s  by  which  alone 
the  quantity  taken  cjin  be  efficiently  mea- 
sun^l  must  be  placed  whero  they  aro  out 
of  the  company's  control.  It  is  therefore 
evident,  and  the  provisions  of  the  Acts  as 
to  inspection  shew  it  to  be  the  inten- 
tention  of  the  Legislature,  that  those  who 
choose  to  have  connections  made  for  the 
special  purpose  of  a  l)ath  should  have 
them  mmle  at  theii'  own  charge — The 
Sheffield  Waterworks  Company  v.  Wilkin- 


son (1).  The  company's  obligation  ends  at 
the  main,  but  it  is  willing  to  provide 
meters  for  hire,  though  not  oompelkble  to 
do  so.  If  the  company  were  to  go  to  the 
expense  of  fitting  up  pipes  and  meters  fat 
the  supply  of  a  bath,  all  the  expense  would 
be  thrown  away  if  the  consumer  chose  to 
leave  off  using  a  bath  or  to  quit  the 
house.  It  is  reasonable,  and  it  is  OQntem- 
plated  by  the  Acts,  that  the  oonsamer 
should  supply  means  of  efiident  measure- 
ment, and  the  decision  in  The  Skejfdi 
Waterworks  Company  v.  Carter  (2)  k 
erroneous,  and  *  not  binding  upon  thk 
Coui-t.  The  method  of  measurement  known 
as  Caiiier's  system  is  entirely  ontrost- 
worthy,  and,  since  the  only  efficient  meui 
of  measurement  is  an  automatic  self-r^gif- 
teriug  meter,  the  consumer  is  bound  to 
supply  one. 

They  also  referred  to  Redpath  ▼.  iBmi 
(3). 

Cyril  Dodd  and  R.  F.  NarUmy  for  the 
defendant. — It  is  for  the  company  whkh 
supplies  the  water  to  measure  thequn- 
tity  which  it  supplies,  just  as  a  shopkeeper 
weighs  or  measures  goods  which  he  is  de- 
livering to  a  purchaser,  and  there  is  noUun^ 
in  the  Acts  to  the  contrary.  The  Court  is 
l>ound  by  the  decision  in  7^  Sh^fM 
Waterworks  Company  v.  Carter  (2).  He 
Master  of  the  RoUs  and  the  Court  of  Ap- 
])eal  in  a  previous  case — The  Sh^fidd 
JVaterworks  Company  v.  Bingham  (nnre* 
ported) — in  which  the  defendlant  was  the 
present  defendant's  brother,  were  of  opi- 
nion that  a  metei*  wiis  unneoessaiy. 

Pearson,  J. — I  have  formed  so  strong 
an  opinion  on  this  case  that  it  is  unneoei- 
siry  for  me  to  call  wixm  coimsel  to  reply. 

The  action  is  brought  by  the  Compeay 
of  Propi-ietors  of  the  Sheffield  Waterworb 
against  Mr.  Cliai-les  Henry  Bingham,  ■!» 
the  cause  of  litigation  is  a  question  whick 
has  been  i-aised  in  various  Courts  tf  *^ 
what  are  the  rights  of  the  Sheffield  Ro- 
priotoi's  under  their  Acts  with  regard  to 
water  which  they  may  supply  for  bftthi  i^ 

(1)  48  Law  J.  Rep.  M.C.  145;  Uw  Bef  4 
(\P.  D.  410.  ^      « 

(2)  61  Law  J.  Rep.  M.C.  97;  Law  W  • 
Q.B.  D.6:J2.  -, 

(3)  42  Law  J.  Rep.  Adm.  8;  LawBcp.*f'^- 
511. 
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the  town  of  Sheffield.     It  appears  that 
Mr.  Bingham   has  required  the  Sheffield 
Waterworks  Company  to  supply  liim  witli 
water  for  a  hath,  and  the  question  which 
really  and  truly  alone   remains   at   the 
present  moment  to  be  decided  between 
them  ia  this :   whether,  inasmuch  as  the 
water  so  supplied  to  the  bath  is  to  be  paid 
for    by  measurement,   Mr.   Bingliam    is 
bound  to  pay  the  expenses  of  measuring 
that  water  so  taken,  or  whether,  accoixiing 
to  his  contention,  the    waterworks   com- 
pany are  liable  to  pay  those  exi)enses.    The 
main  Act  of  the  Sheffield  Waterworks 
Company  is  an  Act  which  was  passed  in 
1853.     It  was  not  the  earliest  of  their 
Acts,  but  it  is  at  the  present  moment  the 
aubfitantial  Act  in  question,  and   under 
that  Act  the  Sheffield  Waterworks  Com- 
pany are  lx)und  to  supply,  in  the  first 
place,  water  for  domestic  purposes,  exclu- 
n^e  of  baths.     Tlien  by  section  81  they 
are  bound  to  supply  water  for  baths  to  per- 
•ona  who  may  require  it,  and  the  persons 
who  require  water  to  be  supplied  for  baths 
are  to  pay  for  the  water  so  supplied  by 
measuzement  at  the  rate  of  \0d.  per  1,000 
gallons.    Then,  after  the  accident  which 
happened  to  the  Sheffield  reservoir,  the 
company  got  a  subsequent  Act,  which  en- 
abled them  to  increase  that  10<2.  by  twenty- 
five  per  cent,  for  a  number  of  years  which 
will  come  to  an  end  iii  the  year  1889,  so 
that  the  sum  which  has  to  be  paid  now  is 
not  10c/.  but  \8,  0\d.     The  first  question 
material  to  this  case  that  was  raised  be- 
tween the  occupiers  of  houses  in  Sheffield 
and  the  waterworks  company  was,  so  far 
Ml  I  know,  the  question  whether  or  not 
the  company  were  absolutely  bound   to 
lupply  water  when    required  for  baths, 
whether  they  could  be  compelled  Against 
their  will  to  supply  water  for  baths,  or 
whether  they  were  only  allowed  to  supply 
viter  for  baths,  and  could  only  be  asked 
to  supply  it,  their  consent  being  necessary 
to  that  supply.     That  identical  question 
^ins  to  me  to  be  raised  by  the  pleadings 
^*^-     But  Mr.  Davey,  who  opened  the 
^^    for   the  waterworks  comiNiny,  veiy 
^^^y   admitted  tliat  that  c«ise   had  l)een 
**c»cieci    against    the    waterworks    com- 
UJ^y  by  a  decision  of  the  late  Master  of 
^^^Itolln,  and  affirmed  by  the  Court  of 
"^  So  that  Uiere  is  now,  as  I  under- 
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stand,  no  dispute  on  behalf  of  the  water- 
works company  that  there  is  a  compulsory 
obligation  on  them  to  supply  water  to  any 
persons  who  choose  to  require  it  for  the 
purpose  of  their  baths. 

[Barker. — We  admit  it  for  the  purposes 
of  this  action,  but  not  farther  than  that.] 

Pearson,  J. — Then,  that  being  so,  it  is 
not  contested  that  Mr.  Bingham  has  a 
right  to  require  the  Sheffield  Waterworks 
Company  to  supply  water  to  his  bath,  and 
they  have  supplied  water  to  his  hath. 
They  having  supplied  water  to  his  })ath, 
he  has,  to  a  certain  extent,  and  accoitling  ' 
to  his  own  fashion,  measured  the  water 
which  has  been  so  supplied  to  hb  bath. 
He  has  not  stated  in  his  pleadings  exactly 
what  he  has  done,  but  I  gather  from  his 
defence  that  in  substance  he  has  adopted 
the  same  mode  which  was  adopted  by  Mr. 
Carter,  and  that  is  this : — He  has  in  his 
bath  a  certain  line  drawn,   which   line 
shews  that  when  the  bath  is  filled  up  to 
that  line  there  is  a  oei*tain  quantity  of 
water  in  the  bath.     Then  he  has  directed 
all  members  of  his  household  asing  the 
bath  not  to  go  beyond  that  line,  and  to 
enter  upon  a  calendar,  which  is  suspended 
in  the  bath-room,  a  note  of  every  occasion 
upon  which  the  bath  is  so  used.    I  do  not 
think  it  needs  any  observations  from  me 
to  shew  that  that  must  be  a  most  unsatis- 
factory mode  of  measuring  the  water  taken 
and  used  for  the  bath*.     I  will  put  only 
one  instance — and  an  instance  which  may 
occur  every  day  in  the  week — which  will 
shew  how  impossible  it  is  to  measure  at 
all  accurately  the  quantity  of  water  used 
upon    any   occasion.     Suppose    a    nurse 
Wishes  to  bathe  a  child  in  the  bath,  and 
having  filled  the  bath  up  to  that  linq^  she 
finds  that  the  water  is  a  good  deal  too  hot 
to  put  the  child  into;  I  want  to  know 
what  slie  will  do  1     Certainly  slie  will  not 
wait  half  an  hour  till  the  water  has  got 
cool.     She  will  either  put  some  more  cold 
water  in,  and  so  transgress  the  rule  of  not 
going  beyond  the   line,  or  else  she  will 
allow  some  water  to  go  out  through  the 
waste-pii)e  and  then  fill  it  up  wit£  cold 
water,  for  wliich  there  will  be  no  mark  at 
all  to  idontif}-  how  much  water  has  been 
used.    A  number  of  cases  may  l>e  suggested 
which  will  shew  that  this  is  a  most  im- 
perfect 2ind  incorrect  way  {A  measuring 
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the  quantity  of  water  used;  and,  at  all 
events,  it  leaves  the  whole  thing  to  depend 
upon  what  I  may  call  the  infallibility  of 
all  the  members  of  the  household,  so  that 
they  shall  never  transgress  the  rule  with 
regard  to  the  use  of  the  bath,  and  always 
remember  accurately  to  note  what  they 
have  done  when  they  have  been  using  the 
bath. 

That  being  so,  the  proprietors  of  the 
waterworks    were    naturally    dissatisfied 
with  what  Mr.  Bingham  was  doing,  and 
they  have  i-equired  Mr.  Bingliam  to  use  a 
meter.     They  say  the  only  possible  way  of 
accurately  measuring  the   water  that  is 
taken,  is  by  the  use  of  an  automatic  meter, 
which  will  register  for  itself  and  register 
for  everybody  the  quantity  of  water  that 
has  been  taken.     Mr.  Bingham,  who,  I 
must  say,  has  acted  very  fairly  and  in  a 
very  proper  manner  in  this  case,  subject 
of  course  to  what  his  rights  may  be,  says  : 
"I  am  perfectly  willing  that  the  water 
shall  be  measured  in  any  way  you  like, 
and  if  you   choose  to   put  one  of  your 
meters  to  measure  the  water,  I  am  per- 
fectly willing  you  shall  put  one  of  those 
meters ;  but  I  say  that  I  can  never  be  com- 
pelled to  put  a  meter  myself,  nor  can  I  be 
compelled  to  rent  a  meter  from  you.     I 
say  there  is  nothing  in  the  Act  of  Parlia- 
ment which  requires  me  to  put  a  meter, 
and  all  that  I  have  to  pay  is  rent  for  the 
water,  and  not  rent  for  the  meter."     Ac- 
cordingly, the  question  I  have  to  deter- 
mine really  and  truly  is  this — whether  or 
not  Mr.  Bingham  is  right  in  his  conten- 
tion, whether  it  is  Mr.  Bingham's  diity  to 
measure  at   his  own  expense  the  water 
which  is  taken,  or  whether  he  is  accurate 
when  he  says  that  it  rests  with  the  water- 
worlis  company  alone  to  measure  the  water 
which  they  supply. 

Now,  the  argument  of  the  learned  coun- 
sel has  been  this  :  "  You,  the  waterworks 
company,  supply  the  water,  and  it  is  to  be 
paid  for  hy  measurement ;  you  are,  there- 
fore, the  persona  who  ought  to  know  exactly 
what  you  supply ;  you  are,  therefore,  the 
persons  who  ought  to  measure  the  water 
that  you  supply,  and  to  charge  me  with 
the  exact  quantity  of  water-  which  you  so 
supply ;  "  and  the  defendant's  counsel  said 
it  was  exactly  similar  to  this :  that  if,  in- 
stead of  water,  it  had  been  tea,  and  they 


had  been  bound  to  supply  tea  at  so  mncfa 
a  pound,  they  would  have  had  to  wei^ 
the  tea  themselves  and  deliver  so  nuuiy 
pounds  of  tea,  and  then  they  would  hare 
charged  for  the  pounds  of  tea  whid  they 
had  delivered,  and  the  purchaser  wodd 
not  have  been  put  to  the  expeoae  of  weigh- 
ing the  tea. 

Now,  in  order  that  I  may  put  as  shortly 
and  as  clearly  as  I  can  the  groundfl  of  my 
decision,  and  shew  what  I  conceive  tD  bfi 
the  fallac}'  of  this  aigument,  I  murt  just 
state  exactly  how  this  water  is  supplied. 

The  Sheffield  company  are  bound  to  pot 
mains  dow^  the  streets.  They  are  bound 
to  keep  those  mains  charged  with  watar 
at  high  pressure ;  and  they  having  done 
that,  every  householder  in  Sheffidd  is  free 
either  to  make  use  of  the  water  in  that 
main,  or  to  decline  to  make  use  of  tiie 
water  in  that  main,  as  he  pleases.  If  ha 
desires  to  make  use  of  it,  he  himself  mibi 
the  communications  between  his  own 
house  and  the  main,  subject,  of  coune^  to 
all  proper  provisions  for  taking  osre  that 
he  does  no  injuiy  to  the  waterworks  ooffl- 
pany  in  making  the  connection,  and  sob- 
ject  also  to  this — that  the  oonnectians 
must  be  properly  made,  so  as  not  to  ab- 
stract more  water  than  he  is  entitled  to 
take,  and  not  to  do  any  injury  of  aayaort 
or  description  to  the  waterworks  oompai^' 
For  water  for  domestic  purposes  he^pajia 
rent  about  which  there  is  no  dispute.  K 
he  chooses  to  say  that  he  wishes  to  haw> 
bath  supply,  he  is  at  liberty  then  to  have 
his  bath  (giving  notice  to  Uie  company  to 
make  such  a  connection  between  the  c^ 
vice-pipe  and  the  bath  as  will  bring  tte 
water  to  the  bath),  and  to  draw  off  from 
the  service-pipe  such  water  as  he  reqni* 
for  the  bath.  It  is  plain,  therefore,  that 
the  whole  fallacy  of  the  argument  of  tiie 
coimsel  for  Mr.  Bingham  lies  in  this— 
that  they  treat  the  company  as  supplying 
the  water,  whereas  the  proper  thing  wioU 
be  to  say  that  he  is  at  liberty  to  draw  rf 
himself  the  water  for  the  bath.  He  tato 
the  water — it  is  not  the  company  that 
supply  it ;  and  if  he  takes  the  water  and 
gives  it  to  himself,  he  is  the  only  penw 
who  can,  and  he  is  the  person  who  nw8^ 
measure  ihe  vrater  that  he  so  takes,  and 
tell  the  company  how  much  water  he  hai 
taken.     On  that  simple  ground  I  come  to 
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idusion  that  Mr.  Bingham  is  the 
» and  the  consumer  is  the  person, 
nst  measure  the  water.  He  is,  in- 
he  coaly  person  who  can  measure  it, 
9  the  company  do  not  know  either 
ttime,  or  under  what  circumstances, 
rhat  quantity,  he  may  be  minded  at 
)ment  to  take  the  water  for  the  use 
bath ;  and  upon  that  ground,  and 
tmnd  alone,  I  should  come  to  the 
pion,  if  I  had  to  deal  with  this  mat- 
tea  iniegraf  that  Mr.  Bingham  and 
ither  consumer  is  bound  himself  to 
« the  water  he  takes,  and  to  keep  a 
of  it,  and  to  inform  the  company 
audi  he  has  taken,  and  for  how 
tie  is  liable  to  pay. 
only  question  I  have  to  consider 
ttoB  part  of  the  case  is.  Is  there,  or 
)  no^  anything  in  the  Act  of  Par- 
t  which  militates  against  what  I 
re  to  be  both  the  common  sense  of 
.tter  and  the  necessity  of  the  case  ? 
BO  fiur  from  that,  what  little  I  do 
the  Acts  is  decidedly  in  &vour  of 
instruction,  because,  turning  to  the 
I860,  and  looking  at  the  12th  and 
xstions,  I  find  that  the  Legislature 
nder  the  impression  that  meters 
be  used ;  that  the  meters  would  be- 
I  the  consumers  rather  than  to  the 
ly ;  that  inspectors  of  meters  were 
appointed  by  the  council  of  the 
by  to  act  impartially  between  the 
lers  and  the  waterworks  company, 
it  whenever  the  meter  belonged  to 
nanmer,  and  the  inspector  found 
e  meter  was  defective,  the  inspector 
give  notice  of  that  to  the  consumer, 
)  consumer  was  bound  to  repair  the 
re  meter  or  to  replace  it  by  a  new 
t  seems  to  me  that  these  provisions 
lot  have  found  their  place  in  the 
Parliament  unless  it  had  been  that 
pslature  treated  the  consumer,  as  J 
le  consumer,  as  the  person  who  was 
the  water  for  his  own  use,  and  the 
who  wasiherefore  bound  to  measure 
'hich  he  took,  in  order  that  he 
pay  honestly  for  it. 
y  that  being  so,  if  the  matter  rested 
I  should  come,  without  any  doubt 
own  mind,  to  the  conclusion  that 
as  the  proper  construction  of  the 
id  that  I  must  so  determine.     But 
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Mr.  Dodd  says  the  case  is  ideally  not  open 
for  me  to  consider,  because  he  says,  and 
says  with  great  force,  that  this  very  point 
has  already  been  determined  by  a  Court  of 
co-ordinate  jurisdiction,  for  it  came  before 
the  Divisional  C!ourt  of  the  Queen's  Bench 
Division  in  two  cases  which  were  brought 
up  from  the  magistrate  at  Sheffield — the 
case  of  The  Sheffield  WcUertoorks  Company 
V.  Carter  (2)  and  the  same  company 
against  Brooks.  Mr.  Justice  Cave,  giving 
in  that  case  the  decision  of  himself  and  Mr. 
Justice  Mathew,  says  this :  "  ^hese  consi- 
derations enable  us  to  answer  the  question 
put  to  us  in  Carter's  Case  (2),  which  is, 
whether  the  company  are  entitled  to  insist 
on  meters,  and  meters  only,  being  used  by 
their  customers  to  measure  the  supply  of 
water  to  their  baths;  and  we  are  of 
opinion  that  this  question  must  be  an- 
swered in  the  negative,  and  consequently 
that  the  conviction  must  stand,  and  the 
appeal  be  dismissed  with  costs." 

Now  I  have  two  or  three  observations 
to  make  upon  that  case.  I  need  hardly 
say  that  if  it  had  been  a  case  in  which 
this  question  before  me  had  been  raised 
simpUciter  in  the  manner  in  which  this 
question  has  been  raised  before  me  here, 
I  should  have  felt  myself  bound  to  have 
followed  the  decision  of  the  Divisional 
Court,  and,  without  exercising  any  judg- 
ment of  my  own,  I  should  not  have  heard 
the  case  through.  But  the  first  observation 
I  desire  to  make  is  this — that  the  case  came 
before  the  Divisional  Court  under  very 
difierent  circumstances  from  those  under 
which  it  is  presented  to  me.  The  question 
presented  to  me  is,  whether  the  waterworks 
company  are  to  measure,  or  whether  the 
consumer  is  to  measure.  Now  the  pas- 
sage that  I  have  read  from  the  judgment 
of  the  Divisional  Court  does  not  answer 
that  question.  What  Mr.  Justice  Cave 
says  here  is  this — that  the  question  he 
answers  is,  whether  the  company  are  en- 
titled to  insist  on  meters,  and  meters  only, 
being  used  by  their  customers  to  measure 
the  supply  of  water  to  their  baths.  That  is 
not  the  question  before  me :  the  question 
before  me  is,  who  is  to  measure  the  water  f 
That  is  not  the  question  which  Mr.  Jus- 
tice Cave  decides  here.  The  second  ob- 
servation that  I  desire  to  make  upon  that 
is  this — The  question  there  was,  whether 


\ 
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or  not  the  company  were  entitled  to  cut 
off  the  supply  of  water  entirely  from  the 
house  for  domestic  purposes,  as  well  as  for 
baths,  because  the  consumer  did  not  mea- 
sure his  water  by  a  meter.     Now  it  may 
well  be  that  that  case  may  be  decided 
against  the  company,  on  the  ground  that, 
whether    he    measured   by    a   meter    or 
whether  he  did  not  measure  by  a  meter, 
they  nevertheless    had  no  right  to  cut 
off*  the  water  for  ordinary  purposes  simply 
because    something  was    done   that   was 
not    coiTect  with   regard  to   the  supply 
of  water  to  the  bath.     The  third  observa- 
tion  I   dasire  to   make  is    this — ^that    I 
think  the  judgment  of  any   Court  ought 
to   be  taken  most  carefully  with    refer- 
ence to  the  matter  which  is   before  it  at 
the  time.     No  one  knows  better  than  I 
do,  even  after  the  short  experience  which 
I  have  had,  how  exceedingly  difficult  it  is 
to  express  oneself  so  as  to  be  perfectly 
sure  that  when  the  judgment  comes  to  be 
read  afterwards  the  words  that  one  uses 
shall  not  seem  to  be  very  much  larger 
than  one  thought  them  at  the  time  when 
one  used  them.     At  the  time  when    a 
Judge  is  addressing  the  Court,  he  knows 
that  those  before  him   know  exactly  to 
what  point  it  is  that  he  is  addressing  him- 
self, and  they  will  understand  the  words 
in  the  restricted  sense  in  which  he  is  using 
them  ;  but  when  they  come  to  be  printed 
apart  from  all  that  has  taken   place  in 
Ck)urt,  they  very  often  seem  to  be  capable 
of  a  larger  construction,   which   neither 
the  Judge   nor    the  counsel   who   heard 
them  have   for  one   moment  thought  of 
putting  upon    them.     I    eon    only    say, 
having  given  a  good  deal  of  attention  to 
that  case,  that  I  believe  the  learned  Judges 
who  decided  that  case  would  think  I  was 
erring  very  greatly  indeed,  and  charging 
them  with  something  they  never  intended 
to  do,  if  I  were  to  come  to  the  conclusion 
that  they  had  any  notion  of  deciding  the 
question  which  is  before  me  to-day.     I  do 
not  therefore  feel  myself  at  all  bound  by 
•  the  judgment  in  the  case  of  l^/te  Sheffield 
IVaterworka   Company   v.  Carter  (2).     I 
assume  that  that  judgment  was  peifectly 
accurate  at  the  time  when  it  was  delivered 
with  reference  to  the  circumstances  under 
which  it  was  delivered,  but  I  do  not  think 
it  touches    the  case  which  is  before  me 


and  which  I  have  to  decide.     Then  it  m 
said  that  there  were  observations  in  tlie 
Master  of  the  Rolls'  judgment  in  the  cue  of 
Mr.  Bingham's  brother  before  him  whieh 
shewed  that  a  meter  was  not  neoesouy, 
and  I  admit  that  there  are  observatianBiii 
the  Master  of  the  KoIIb'  judgment  wMcfc 
go  to  shew  that  he  thought  th^t  the  wito 
taken  need  not  be  measured  very  aoea- 
rately,  because,  as  he  says,  the  ami  ii 
1,000  gallons,  and  which  go  also  to  8hev 
that  he  thought  a  meter  was  not  neoeBBuy. 
I  am  not  going  to  decide  that  a  metor  a 
necessary.     I  do  not  think  that  the  de- 
cision I    shall    give    to-day  will  imUj 
militate  against  any  decision  of  the  Master 
of  the  Bolls,  although  I  say  frankly  tfait 
I  am  imable  to  follow  him  to  the  foil 
extent  of  the  observations  which  he  aeemi 
to  have  made  when  speaking  upon  that 
subject ;   because  when  he  says  that  ex- 
treme accuracy  is  not  required,  extzone 
accuracy    really    is    necessary    to    shev 
whether  you  have  got  up  to  the  first  limift 
of  1,000  gallons  or  not.     Aooording  to 
his  opinion,  and  according  to  what  I  ae- 
sume  to  be  the  right  constraetion  of  tbe 
Act  of  Parliament,  if   less  than  1,000 
gallons  were  taken  there  \&  no  paymfliii 
at  all  to  be  made  to  the  company.   It 
therefore  becomes  very  material  to  knov 
whether  you  have  taken  1,000  gaUoofl^  or 
whether  you  have  taken   1,001  gaUoUi 
and  therefore,  upon  one  point  at  all  eveoti^ 
accuracy  is  necessary.    At  all  events,  whet 
J  mean  to  decide,  and  what  I  do  decide 
upon  the  present  occasion,  is  this,  that  die 
consumer  who  takes  the  water  is  the  pe^ 
son  who  is  bound  at  his  own  expense  to 
measure  the  water  and  to  record  thit 
measurement.     That,  I  think,  disposes  of 
the  whole  case  tliat  is  before  me,  and  the 
only  question  is  as  to  the  form  in  wfaidi 
my  judgment  should  go.     Of  course  I  am 
not  going  to  decide  that  any  particnltr 
meter  ought  to  be  used.     There  is  no  evi- 
dence before  me   to  shew  that  any  one 
particular  meter  is  the   only  meter  by 
which  you  can  measure  the  water.    All  I 
am  going  to  decide  is,  that  Mr.  Bingham 
must  at  his  own  expense  measure  the 
water  and  record  that  measurement,  and 
that  he  must  give  of  course  all  facilities 
to   the  company   to   know   that  he  has 
measured    the  water,  and    that  he  has 
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ired  it  in  some  way  or  other  whicH 

aoommte  way  of  taHng  the  measure- 

I  may  farther   decide  that    the 

which  has  been  adopted  up  to  the 

at  time  by  Mr.  Binglmm,  and  which, 

ay,  I  take  to  be  substantially  Cai-ter's 

of  measurement,  is  a  very  insuffi- 

and  improper  mode  of  measuring 

mter. 

one  discussion  then  took  place  as  to 
arm  of  the  order,  which  was  ulti- 
ly  istUed  in  the  following  tei*ms  : — 
lie  plaintiflrs  admitting,  for  the  pur- 
of  this  action  only,  that  the  supply 
iter  for  the  bath  in  the  defendant's 
I  IB  compulsory  on  the  company, 
)edare  that  defendant  is  bound  at 
mi  expense  to  measure  accurately  hy 
sufficient  automatic  or  self-register- 
icteFyOr  by  some  other  equally  accurate 
uneiDt,  or  in  some  other  equally 
ate  way,  and  to  recoi*d  the  amount 
\  water  taken  from  time  to  time  and 
by  him  in  such  bath,  and  to  permit 
ompany  at  all  reasonable  times  to 
:t  hiB  mode  of  measuring  the  amount 
terso  taken. 

iOt  the  defendant  Charles  Henry 
lam  be  restrained  by  injunction  from 
g  or  using  the  water  of  the  company 
s  said  bath  except  in  accordance  with 
IbroBaid  declaration, 
luq^end  the  operation  of  the  said 
ction  for  one  calendar  month." 
s  c(Hnpany  offering  to  pay  the  de- 
nt's costs  as  well  as  their  own,  if  he 
I  rest  content  with  the  decision,  the 
ion  of  costs  stood  over  for  the  defen- 
bo  consider  the  offer.] 
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on — Pattiscn,  Wigg  &  Co.,  agents  for 
ombead,  Wightman  k  Moore,  Sheffield,  for 
Dtiffs;  Pitman  &  Son,  agents  for  Cliam- 
I  k.  Son,  Sheffield,  for  defendant. 
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Pearson,  J. 

1883. 
April 

Will — Gift  of  Real  and  Personal  Estate 
by  different  clatisea — Interim  Income  of 
Real  Estate — Mixed  Fund — Stispense  of 
Vesting, 

Testator  devised  Uie  residue  of  his  real 
estate  to  trustees  in  trust  for  A  for  life  ; 
and,  after  her  death,  upon  trust  to  apply 
su^i  part  of  the  rents  as  should  he  necessary 
for  the  maintenance  of  B  until  she  should 
attain  twenty-one  ;  and,  upon  her  attaining 
tlhat  age,  in  trust  for  her  for  life;  and, 
after  Iter  death,  in  trust  for  her  child  and 
children  wlio  should  attain  twenty-one; 
but  if  no '  child  should  attain  twenty-one, 
upon  trust  to  convey  to  such  persons  as  she 
should  by  deed  or  will  appoint. 

And  the  testator  gave  tfie  residue  of  his 
personal  estate  to  the  same  trustees  upon 
trust  to  convert  and  invest,  and  to  pay  the 
income  to  A  for  life  ;  and,  after  lier  death, 
to  B  for  life  ;  and,  after  her  death,  upon 
trust  for  Jier  child  and  cliildren  who  should 
attain  twenty-one ;  but  if  tio  cfiiUl  should 
attain  twenty-one,  as  she  shotdd  by  deed  or 
will  appoint, 

B  attaifyed  twenty-one  in  the  lifetime  of 
A,  survived  Iter,   and  died    leaving   the 
plaintiff,  Jier  only  child,  who  was  still  an 
infant : — 

Held,  t/iat  tfie  testator  had  really  mixed 
up  the  wlwle  of  his  real  and  personal 
estate  in  one  mass;  and  that,  therefore, 
tJie  intermediate  reiUs  of  the  real  estcUe, 
untU  tJie  same  should  vest  in  some  person 
absolutely,  must  be  accumulated,  and  did 
not  go  to  tJie  heir-at-law. 

Further  consideration. 

George  Dumble,  by  his  will  dated  the 
16th  of  December,  1844,  after  giving  cer- 
tain specific  and  pecuniary  devises  and 
bequests,  proceeded  as  follows : — 

'^  I  give  and  devise  all  other  my  freehold 
and  real  estates  whatsoever  and  where- 
soever unto  and  to  the  use  of  my  wife 
Betsey  Dumble  and  James  HomibloMC, 
their  heirs  and  assigns,  upon  trust,  how- 
ever, to  pay  the  net  rents  and  profits 
thereof  unto,  or  permit  the  same  to  be 
received  by,  my  said  wife  during  the  term 
of  her  natural  lifoi  for  her  separate  use. 


632 


CHANCEBY  DT7IBIOS. 


N.S. 


Williams  v.  MurreU. 

exclusively   of  any   husband  with  whom 
she  may  happen  hereafter  to  intermarry, 
and   her  receipts  alone,  notwithstanding 
coverture,  shall  be  good  and  effectual  dis- 
charges to  my  said  trustees  for  the  same ; 
and  after  tlie  decease  of  my  said  wife,  upon 
trust  to  piy  and  apply  the. same  net  rents 
and  profits,  or  such  piirt  thereof  as  shall  be 
necessary  for  that  purpose  in  the  discretion 
of  my  said   trustees,  towai'ds  the  main- 
tenance  and  education  of  my  daughter, 
Elizabeth   Dumble,   and  accumulate  the 
remainder  thereof  for  her  benefit  until  she 
shall  attain  the  age  of  twenty-one  years ; 
and,  upon  her  attaining  that  age,   upon 
trust  to   i)Jiy  the  afoi-osaid  accumulations 
to  my  wild  daughter,  and  thenceforth  to  pay 
the  said  i^nts  and  pix)fits  unto,  or  permit 
the  same  to  be  received  by  her  during  the 
term  of  her  natural  life,  for  her  se^mrate 
use,   independently  of  any  husband  she 
may  intermarry  with,  and  without  being 
in  anywit'e  subject  to  the  control,  debts 
and   engcigcments  of  her  husljand;  and, 
after  the  decejise  of  my  daughter,   upon 
trust  to  convey  the  same  real  estates  and 
'every  part  thei-eof  unto  and  equally  be- 
tween all  and  every  the  child  and  children 
of  my  daughter  who  shall  live  to  attain 
the  age  of  twenty-one  years,  and  their 
respective  heirs,  as  tenants  in  common,  and 
not  as  joint  tenants.     But  in   case   my 
daughter   shall   depart   this   life   without 
lejiving  any  child  or  children  who  shall 
attain  the  age  of  twenty-one  years,  then 
upon  trust  to  convey  and  assure  the  same 
real  estates  unto  such  person  or  persons, 
for   such  estate   or  estates,  and  in  such 
parts,  shai-es  and  proportions,  manner  and 
form,    in    all    rei^pects   as   my   daughter, 
whether  covert  or  sole,  and  notwithstanding 
coverture,  shall  by  any  deed  or  deeds,  or 
by  her  last  will  duly  executed,  dii*ect  or 
appoint,  give  or  devise  the  sjvme." 

And  the  testator,  after  directing  his 
executrix  and  executor  thei'einafter  named, 
with  all  convenient  speed  after  his  decease, 
to  collect,  get  in,  and  convert  into  money 
all  his  pei-sonal  estate  not  thereinbefore  dis- 
|>osed  of,  and  to  inve,st  the  same  as  therein 
mentioned,  pi-oceoded  as  follows : 

"  I  do  hereby  direct  and  declare  that  my 
wife  and  James  Horaiblow  shall  stand 
possessed  of  my  personal  estate,  and  the 
stocks,   funds  and  securities  in  or  upon 


which  the  same  shall  firom  time  to  time  be 
invested,  in  trust  to  pay  to  or  allow  mj 
wife  to  receive  the  interest  and  anniid 
produce  therec^  daring  the  tenn  of  kr 
natiu*al  life  for  her  separate  nBe^andkr 
i^eceipts  alone,  notwithstanding  ooveiion^ 
shall  be  good  and  sufficient  dischargBB  fcir 
the  same ;  and,  after  the  decease  of  mj 
wife,  upon  further  trust  to  pay  the  iotorai 
and  annual  pi'oduce  of  the  trost  moneji 
to  my  daughter,  Elizabeth  Dumble,  dnriiig 
the  term  of  her  natural  life,  for  her  sqnnfo 
use,  and  her  receipts  alone,  notwitlistuidiDf 
coverture,  shall  be  good  and  suffideDt  die- 
charges    for    the    same;    and,  after  tlM 
decease  of  my  daughter,  upon  farther  trut 
to  pay  and  divide  the  trust  mxmep,9aA, 
the  stocks,  funds  and  securities  in  tad 
upon  which  the  same  may  be  invested, 
unto  and  equally  between  all  and  eveiy 
the  child  and  children  of  my  dao^^iter 
who  shall  live  to  attain  the  age  of  twentf^ 
one  years ;  but  in  case  my  dlaughter  BfaaD 
depart  this  life  without  leaving  any  dnU 
or  children  who  shall  live  to  attain  fiie 
iige  of  twenty-one  years,   upon  trust  to 
pay  the  same  trust  moneys  and  secoritieB 
unto  such  person  or  persons  in  sach  perii^ 
shares  and  proportions,  manner  and  fivni 
in  all  respects,  as  my  daughter,  whetika* 
covert  or  sole,  and  notwithstandiig  ooiw 
tare,  shall  by  any  deed  or  deeds,  or  IjlMr 
List  will,  direct  or  appoint,  give  or  devitf 
the  same." 

And  the  testator  appointed  Betsey  Doib- 
ble  and  James  Horniblow  ezecatrix  end 
executor  of  his  will. 

The  testator  died  on  the  16thof  Notod- 
ber,  1848.  His  widow,  Betsey  DombK 
died  in  January,  1864.  Elizabeth  DiunU% 
the  only  child  of  the  testator,  in  Jm^ 
1863,  married  the  defendant  Chariee  N. 
Williams;  attained  the  age  of 'twentj-oo^ 
years  in  December,  1863,  and  died  in- 
February,  1866. 

The  plaintifiT  Gertrude  E.  WiUiams,  tlte 
only  child  of  Elizabeth  Williams  and  the 
defendant  Charles  N.  Williams,  was  bom 
in  May,  1864. 

The  will  did  not  contain  any  provniooB 
disposing  of  the  rents  and  income  of  the 
residuiiiy  real  and  personal  estate  after  tbe 
death  of  Elizabeth  Williams  and  dnriiig' 
the  minority  of  her  child  or  children. 

Elizabeth  Dumble,  by  her  will  made  in 
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January,  1865,  in  the  event  of  her  leaving 
no  child  who  should  live  to  attain  a  vested 
interest  under  the  trusts  of  her  father's 
will,  exercised  the  power  of  appointment 
given  to  her  hj  that  will  in  favour  of 
other  persons. 

The  action  was  brought  for  the  adminis- 
tration of  the  testator's  estate,  and  now 
came  on  to  be  heard  on  further  con- 
sideration. 

The  main  question  was,  whether  the 
intermediate  rents  of  the  residuary  i*eiil 
estate,  during  the  period  between  the  death 
of  Elizabeth  Williams  and  the  absolute 
vesting  of  the  real  estate,  were  to  be  accu- 
mulated for  the  benefit  of  the  person 
ahimately  entitled ;  or  whether  these  rents 
belonged  to  the  plaintiff  in  any  event  as 
the  heiresa-at-Iaw. 

It  was  admitted  that  the  intermediate 
income  of  the  personal  estate,  during  this 
period,  must  be  accumulated. 

Otueiee  {ffigghis,  Q. (7.,  with  him),  for  the 
plaintiff  the  heir-at-law. — Here  the  testator 
has  disposed  of  his  real  estate  in  one  clause, 
and  his  personal  estate  in  a  distinct  clause. 
The    liinitations   of   the   two   properties 
(especially  as  to  the  daughter's  life  in- 
terest) are  not  identical.    The  testator  has 
not  **  mixed  up  the  whole  of  his  property 
in  one  mass  " — Hodgson  v.  Earl  of  Bective 
(1).    The  interim  rents  of  the  residuary 
md  estate  are  therefore  undisposed  of,  and 
go  to  the  heir-at-law. 

Cookmm,  Q.C.,  and  Blakesley,  for  the  de- 

Attdaot  Charles  N.  Williams,  adopted  the 

^^^  oontention. — The  rule  laid  down  in 

^^**^ry  ▼.  Fitzgerald  (2),  which  was  a  clear 

^^  <^  a  blended  fund,  will  not  be  extended 

f^  *    Case  like  the  present,  where  the  real 

^^^^  *uid  the  personal  estate  are  made 

r^  ^ubgect  of  separate  gifts,  and  the  dis- 

Lj^  tiong  of  the  two  properties  are  different 


wo 


^  ^^^^^u-Hardy,  Q.C.j  and  Siallard,  for 

o^l^^P  defendant,  Edward  Murrell,  and 

.£11  ^**   "the  appointees  under  the  daughter's 

"         The  question  is.  Has  the  testator 

Ki.tly  indicated  an  intention  thiit  the 

»ti»id8  shall  be  blended  1     If  so,  the 

^l^   ^      Hem.  &  M.   376 ;   10  H.L.  Cas.   666 ; 
«*,r^^  a.  Rep.  Chanc.  489;  33  ibid.  601. 

V*>  Jaiman  on  Willa,  4th  ed.  vol.  1,  p.  653. 
Vol.  62.— Cuanc. 


rule  laid  down  in  Oenery  v.  FitzjeraM  (2) 
applies.  That  rule  applies,  not  merely  to 
a  true  mixed  fund,  but  also  to  '*  a  simple 
gift  of  realty  and  personalty  to  the  same 
object  ''—per  the  Master  of  the  Bolls  in 
Bellairs  v.  Bellairs  (4).  The  property  is 
none  the  less  ''  in  one  mass  "  because  you 
find  it  given  in  two  separate  clauses.  The 
intermediate  rents  of  the  real  estate  must, 
therefore,  be  accumulated. 

Pearson,  J. — To  my  mind  this  is  a  new 
question,  and  I  should  have  been  much 
better  pleased  if  I  could  have  found  some 
distinct  authority  which  would  direct  me 
how  to  decide  it.  With  regard  to  general 
principles  there  is  no  doubt,  and  there  is 
no  dispute  between  the  counsel  who  have 
argued  the  case.  If  you  find  in  one  clause 
a  gift  of  i*ealty  and  personalty  to  go  together 
to  the  same  object ;  then,  if  there  are  in- 
termediate rents  and  intermediate  income 
of  the  personalty  which  are  undisposed 
of,  the  rule  with  regard  to  personalty  is 
followed,  and  the  rents  of  the  real  estate 
must  be  accumulated  in  the  same  way  as 
the  income  of  the  personal  estate,  so  as  to 
go  to  the  same  object  in  the  event  of 
his  becoming  entitled  to  the  two  funds. 
Also,  if  there  be  a  gift  of  mixed  realty 
and  personalty,  a  blended  fund,  composed 
partly  of  the  proceeds  of  sale  of  realty 
and  partly  of  personalty,  again  in  that 
case  there  is  no  dispute  that  the  rule 
with  regard  to  personalty  must  be  fol- 
lowed, and  that  the  intermediate  rents 
must  be  accumulated  in  the  same  way  as 
the  intermediate  income  of  the  personal 
estate.  But  I  have  here  a  case  which  is 
neither  one  nor  the  other  entirely — I  have 
a  will  in  which  the  rfeal  estate  is  given  to 
trustees,  and  under  one  set  of  limitations 
the  real  estate  is  disposed  of;  I  have 
another  set  of  limitations,  under  which 
the  personal  estate  is  given  to  the  same 
trustees.  But  the  limitations  of  the  per- 
sonal estate  are  substantially  the  same  ^ 
almost  the  same  in  words;  and,  sub- 
stantially, I  hold  them  the  same.  It  so 
happens  that  in  this  case  there  is  an 
interval  during  which  there  is  no  person 
taking  under  the  will ;  and  inasmuch  as 
they  are  both  residuary  gifts,  the  question 

(4)  43  Law  J.  Rep.  Chanc.  669:  Law  Rci). 
18  Fq.  610.  * 
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arises  as  to  what  is  to  be  done  with  the 
intermediate  rents  of  the  real  estate. 
There  is  no  dispute  that  the  intermediate 
income  of  the  personalty  must  be  accu- 
mulated. The  question  is,  whether  the 
rule  laid  down  in  Geiiery  v.  Fitzgerald  (2) 
is  to  be  followed,  or  whether  the  heir-at- 
law  is  not  deprived  by  that  rule,  and  can 
take  the  intermediate  rents.  Now  the 
only  authorities  which  have  been  cited  to 
me  (and  I  have  no  doubt  they  are  the 
only  authorities  which  reaUy  bear  ui)on 
the  case)  are  the  three  cases  of  Getiery  v. 
Fitzgerald  (2),  Hodgson  v.  Earl  of  Bective 
(1)  and  Bellairs  v.  Bellaira  (4).  Now  in 
Oetiery  v.  Fitzgerald  (2)  the  residuary 
realty  and  personalty  were  given  in  one 
clause  to  the  same  object;  and  in  that 
case  Lord  Eldon  says,  "  When  persomil 
estate  \&  given  to  A  at  twenty-one,  that 
will  carry  the  intermediate  interest.  If  a 
testator  gives  his  estate  Blackacre  at  a 
future  period,  that  will  not  carry  the  in- 
termediate rents  and  profits.  But  when 
he  mixes  up  real  and  personal  estate  in 
the  same  clause,  the  question  must  be, 
whether  he  does  not  shew  an  intention 
that  the  same  rule  shall  operate  on  both. 
Here  the  property  was  partly  real,  partly 
personal,  and  partly  of  such  a  description 
that  the  testator  does  not  seem  to  have 
known  whether  it  was  real  or  personal. 
He  does  not,  by  his  will,  create  any  trust, 
but  makes  a  legal  devise  and  bequest  of 
the  whole  together  :  then  is  not  the  weight 
of  authority  in  favour  of  the  proposition, 
that  when  real  and  personal  estate  are 
given  in  this  way,  the  intermediate  profits 
of  both  must  go  together?"  That  was 
followed  by  the  case  of  Hodgson  v.  Earl 
of  Bective  (1),  in  which  there  were  gifts 
of  realty  Jind  personalty  by  different 
clauses;  and  it  must  be  said  that  on  the 
whole  the  clauses  were  not  identical  j  that 
the  personal  estate  did  not  entirely  go  in 
the  same  way  as  the  real  estate ;  and  I 
think  that  must  be  what  the  .Vice-Chan- 
cellor  is  refemng  to  in  the  passage  which 
I  shall  pi-esently  read  from  his  judgment. 
He  says,  "  It  is  said,  and  no  doubt  there  is 
much  weight  in  the  observation,  that  as 
you  find  it  held  thtit  a  general  gift  of  all 
real  and  personal  estate  to  certain  intents, 
uses  and  purposes,  is  to  be  read  as  mani- 
festing the  intention  that  the  rents  and 


profits  are  to  pass  exactly  in  the  Bame 
manner  as  the   income  of  the  penonal 
estate  passes,  and  that  the  heir  is  thereby 
to  be  deprived  of  the  benefit  of  the  mle 
laid  down  in  the  cases  I  have  lefemd  to, 
it  would  seem  singular  to  say  that  tiie 
mere  circumstance  of  the  testator  dividiog 
the  will  into  two  parts,  and  dispocdiig  of 
the  real  estate  in  one  clause,  and  of  tlia 
personal  estate  in  another,  should  be  hdd 
to  lead  to  a  different  conclusion.    Bail 
do  not  think  that  this  reasoning  is  sound." 
If  I  were  to  stop  there,  and  there  wag  no 
more  in  the  judgment,  I  should  come  to 
the  conclusion  that  I  had  certainly,  if  I 
may  call  it  so,  something  more  than  an 
obiter  dictum  of  Vioe-Chanoellor  Wood 
agains-t  applying  the  rule  in   Otncnf  t. 
Fitzgerald  (2)  to  two  clauses  of  the  will, 
whereas  in  Genery  v.  Fitzgerald  (2)  it  had 
been  applied  to  one  clause  only.    Bat  I 
think  the  Vice-Chancellor  explains  whi( 
he  means  when  he  goes  on  and  says  thii : 
'*  The  rule  which  gives  intermedial  renti 
to  the  heir  is  the  artificial  result  of  oar 
peculiar  doctrines  in  this  country  in  &Toar 
of  the  heir's  position;  and  though  tbe 
Courts    have    considered    that   where  a 
testator  has  distinctly  and  clearly  in  hu 
will  mixed  up  realty  and  personalty  in 
one  fund,  he  must  be  taken  thereby  to 
have    indicated    an  intention  that  they 
should  go  in  the  same  way,  that  reasooiog 
does  not  apply  to  a  case  where  he  hi* 
carefully  and  deliberately  isolated  the  two 
properties,  giving  precise  limitationBtfto 
the  one  in  one  portion  of  the  will,  vA 
pi*ecise   limitations    as  to    the  othtf  in 
another  portion  of  his  wiU ;  and  where,  tf 
in  this  case,  he  was  plainly  not  cootoni- 
plating  any  such  complete  mlctoie  at  tilt 
because  tbe  first  operation  which  he  directs 
as  to  the  personalty  is  to  divide  ib  into 
three   several  pirts,  and  give  two-thirds 
to  the  one  class  of  objects  of  his  boantT» 
and    one-third   to    the  other.     There  U 
nothing,  on  the  face  of  the  will,  which  in 
the  least  can  jastify  me  in  saying  that  the 
testator   has  mixed  up  the  whole  of  his 
property  in  one  mass,  so  as  to  bring  the 
cjise  within  the  rule  in  Gtiiery  v.  /to* 
gtirald  (2)."     I  think,  therefore,  when  he 
siiys   the  reasoning  is  not  sound,  he  is 
applying  himself,  as  most  Judges  would 
do  when  they  are  delivering  judgments  n 
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a  particular  casso,  to  the  circuiDRtances  of 
the  case  before  him,  and  not  meaning  to 
lay  down  any  general  rule,  where  there 
are  triiHts  of  the  realty  and  trusts  of  the 
personalty,  on  two  diflferont  pages  of  the 
will,  but  nevertheless  identically  the  stimc, 
giying  the  property  in  all  events  to  the 
■ame  persons.  He  says  then  that,  in  the 
oaae  b^ure  him,  the  testator  has  not  made 
a  mixture  of  his  realty  and  his  personalty. 
When  you  come  to  the  ease  of  Jiellairs  v. 
BeUairs  (4)  before  the  late  Master  of  the 
Rolls,  if  I  were  to  take  his  words  literally, 
they  appear  to  decide  this  cai^e  in  favour 
of  Mr.  Cozens-Hardy's  contention ;  for  he 
HkjTB  this :  "  The  general  rule  in  modem 
timeB  has  been  to  govern  this  mixed  fui^d 
by  the  rules  of  personalty,  and  in  some 
cases  it  has  been  carried  so  far  that  even 
where  the  only  mixture,  so  to  say,  was 

S'Ting  the  funds  to  the  same  objects,  that 
18  been  carried  out.''     If  I  were  to  stop 
there,  I  should  say  the  words  are  large 
enough  to  cover  this  case  completely ;  and 
thaty  inasmuch  as  the  same  objects  aro  to 
take  botii  the  realty  and  the  personalty, 
the  rale  with  regard  to  personalty  must 
apply.     Then  he  cites  the  case  of  Gen^ery 
T.  FUzgercUd  (2).     Then  he  ends  that  part 
cC  his  judgment  by  saying,  "  Therefore  if 
it  depended  simply  on  this  consideration, 
I  should  be  bound  to  hold  that,  having  a 
ndxed  fund,  you  are  not  to  sever  it  into 
two,  and  say  it  is  valid  as  to  so  much  as 
•lisefl  from  realty,  and  invalid  as  to  so 
Qach  as  arises  from   personalty,  but  to 
^d  that  the  two  funds  are  to  be  kept 
^'S'^ther,  and  that  the  rules  as  to  per- 
iJto^  eRtate  apply."     That  sentence  seems 
to  shew  that  the  Master  of  the  Kolls 
thinking  of  a  case  in   which  there 
and  truly  is  a  gift  contained  in  one 
and  in  one  clause  only. 
I  oome  to  deal  with  this  case ;  and 
to  consider  what  is  the  rule  to  Ix) 
^*'**^^'<Bd  from  these  three  cases.     I  think 
^  ^"^le  must,  really  and  tnily,  bo  taken 
?^*   ^ice-Chancellor  Wood's  judgment,  in 
j^^J^  lie  says  this :  "  There  Ls  nothing  on 
of  the  will  which  in  the  least  can 
me  in  saying  that  the  testiitor  has 
t  up  the  whole  of  his  property  in  one 
The  question  I  have  to  determine 
i^  *4aa  he  or  not  mixed  up  the  whole  of 
\ji^   property  in  one    mass)    No    doubt 


h 
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there  are  two  trusts.  But  the  trusts  are 
the  same;  the  objects  are  the wime;  there 
is  nothing  whatever  to  distinguish  them 
from  being  one  trust  except  that  in  words 
they  are  two  trusts  :  one  on  one  page  of 
the  will,  and  the  other  on  the  other.  No 
one  can  read  this  will  and  doubt  that  the 
testator  intended  the  whole  of  his  realty 
and  the  whole  of  his  residuary  personalty 
to  go  together  to  the  same  objects  of  his 
bounty,  and  in  no  other  way.  I  must 
come,  therefore,  to  the  conclusion  that  this 
is  really  and  truly  a  case  in  which  the 
testator,  although  under  two  trusts,  has 
mixed  up  the  whole  of  his  property  in  one 
mass ;  and  that  under  those  cireumstances 
the  rule  in  Oen^^y  v.  Fitzgerald  (2) 
applies;  and  that  therefore  the  inter- 
mediate rents  of  the  real  est^ite  must  follow 
the  rule  with  regard  to  the  intermediate 
income  of  personal  estate. 

Solicitors— G.  Beetham  Batchelor,  agent  for 
W.  M.  Armstrong,  Hertfonl,  for  plaintiff  and 
for  defendant  Williams  ;  l*etgrave  &  Hodg- 
kinson,  agents  for  H.  G.  Goldingham,  Wor- 
cester/for  defendant  MurreU. 


[IN  THE  COURT  OF  APPEAL.] 

Bankruptcy. 
Jessel,  M.R. 

LiNDLEY,  L.  J.  I        Ex  jxirte  nichols  ; 
BowEN,  L.  J.     C  in  re  jones. 

1883. 
Feb.  1. 

Bankruptcy — Aaaiynment  hy  Trader  of 
Future  Receipts  of  Business — Barikruptcy 
of  Trader — Title  of  Trustee — Bankruptcy 
Act,  1869  (32  d'  33  Vict,  c.  71),  s.  11. 

Where  a  trader  a^si^jn^d  for  value  the 
future  receipts  of  his  fmsiness,  and  after- 
wards became  bankrupt, — Held,  that  the 
assi'jnment  iras  invfdid  as  a*/aiust  the 
trustee  in  Itankruptcy  as  regarded  the 
receipts  which  had  accrued  since  the  com- 
mencment  of  the  bankruptcy, 

This  was  an  appeal  from  a  decision  of 
Mr.  Registrar  Brougham  sitting  as  Chief 
Judge  in  Bankruptcy. 

The  debtors  in  this  case  were  a  firm 
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who  carried  on  business  under  the  name 
of  Jones  &  Barber.  They  were  lessees  of 
the  Alexandra  Palace.  By  an  arrange- 
ment with  the  Great  Northern  Railway 
Company,  that  company  agreed  to  charge 
all  passengers  over  their  line  to  the 
palace,  in  addition  to  the  railway  fare,  a 
sum  representing  the  charge  for  admission 
to  the  palace,  and  to  pay  to  Jones  & 
Barber  a  proportion  of  the  gross  sums  so 
received,  and  render  monthly  accounts. 

On  the  21st  of  March,  1882,  Jones  & 
Barber  executed  an  assignment  to  Younger 
&  Co.  of  ''all  and  every  the  sums  and 
sum  of  money  now  due  and  owing,  and 
hereafter  to  become  due  and  owing,  from 
the  Great  Northern  Railway  Company  to 
Jones  &  Barber,"  on  trust,  after  paying 
expenses,  to  apply  the  moneys  so  received 
in  payment  of  a  debt  due  by  Jones  & 
Barber  to  Younger  <&  Co.,  and  to  pay  any 
surplus  there  might  be  to  Jones  &  Barber. 

On  the  22nd  of  March,  Younger  &  Co. 
gave  notice  to  the  railway  company  of 
this  assignment.  On  the  10th  of  August 
Jones  &  Barber  filed  a  liquidation  petition, 
and  Nichols  was  appointed  receiver.  On 
the  12  th  of  August  the  receiver  gave  the 
railway  company  notice  to  pay  to  him 
Jone«  <k  Barber's  share  of  the  fares  to  the 
palace  as  from  the  date  of  the  liquidation. 
On  the  8th  of  September  a  resolution  was 
passed  by  the  creditors  for  a  liquidation, 
and  Nichols  was  appointed  trustee.  He 
then  carried  on  the  business  until  the  31st 
of  August,  1882,  when  the  Alexandra 
Palace  was  closed.  The  propoiiion  of  the 
fares  received  by  the  railway  company 
payable  to  Jones  <fe  Barber  up  to  the  date 
of  the  filing  of  the  petition  was,  with  the 
consent  of  the  trustee,  paid  to  Younger  <fe 
Co.,  who  claimed  to  l>e  paid  in  addition 
the  sum  of  587/.  3*.  Sd.,  which  was  the 
amount  due  to  Jones  &  Barber  from  the 
railway  company  under  the  pontract 
between  them  from  the  10th  of  August 
down  to  the  time  when  the  palace  was 
closed.  This  sum  was  also  claimed  by 
the  trustee  in  the  liquidation.  The  Regis- 
ti*ar  decided  in  favour  of  Younger  «k  Co., 
and  the  trustee  ap^^ealed. 

Cooper  Willis  J  Q.C.fKadJ.  C.  Earle,  for 
the  api>ellant. — The  l)enefit  of  the  contract 
vested  in  the  ti*ustee  as  from  the  date  of 


the  filing  of  the  petition,  and  ther^Die  his 
title  overrides  that  of  the  mortgagees  as  to 
the  sums  which  became  due  from  the  nil- 
way  company  under  the  contract  sinoe  tlie 
filing  of  the  petition-  —CcUyer  v.  IrnutM 

(!)• 
[Jessel,  M.IC — A  trader  eanaot  noii^ 

gage  the  profits  of  his  businfiM  aziiiiig 

after  his  bankruptcy  as  a^fainst  his  tnufcee 

in  bankruptcy.] 

No ;  and  moreover  the  bosioefis  on^t 
not  properly  to  have  been  canned  oq  tflw 
the  petition  was  filed — Bankruptcy  Ael, 
1869,  sections  4,  11,  15  and  17. 

[They  were  stopped  by  the  Court.] 

Winalaw,  Q.C  and  B.  Rougnon,  »rthe 
mortgagees. — ^A  man  can  validly  aangn 
for  value  a  debt  to  become 'due  at  a  Mm 
time. 

[Jessel,  M.R. — ^If  his  bankroptcj  in- 
tervenes, the  debt  never  becomes  doe  to 
him ;  it  is  as  if  it  never  had  been  due  to 
him.  The  relation  back  of  the  tmstoe'i 
title  destroys  the  debt  <ib  initio,'] 

If  the  trustee  takes  the  benefit  of  the 
contract,  he  takes  it  subject  to  sny  kfdl 
or  equitable  claims  to  which  it  may  be 
subject — Brice  v.  Bannister  (2). 

{Jessel,  M.R. — Supposing  there  had 
been  no  bankruptcy,  that  case  woold  have 
been  an  authority  for  saying  that  joa  liive 
a  i>erfectly  good  equitable  chaige.  But  it 
will  not  stand  against  the  title  of  tbe 
trustee.] 

The  assignment  by  operation  of  the 
bankruptcy  law  has  not  so  hi^  an  efibci 
as  an  actual  assignment  for  valuable  ood- 
sideration.  The  relation  back  does  not 
destroy  the  contract ;  if  the  tmstee  ttkm 
it,  he  must  take  it  subject  to  all  exiitiiig 
equities.  The  receiver  elected  to  treat  the 
contract  as  subsisting.  There  was  not  en 
assignment  of  profits  in  a  strict  senae^  hot 
of  part  of  the  gross  receipts  of  the  bofl- 
ness  ;  and  the  trustee  can  only  take  the 
receipts  subject  to  the  outgoings. 

Jessel,  M.R. — This  is  a  total  miaapfve- 
hension  of  the  nature  of  the  bankruptcy 
law.  Let  us  consider  what  the  oootm^ 
with   the  railway    company    was.     The 

(1)  51  Law  J.  Rep.  Chanc.  14 ;  Law  Bep.  D 
Ch.  D.  342. 

(2)  47  Law  J.  Rep.  Q.B.  722 ;  Law  Rep.  S 
Q.B.  D.  669. 
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debtors  carried  on  the  business  of  the 
Alexandra  Palace,  and  they  made  an 
arrangement  with  the  railway  company  to 
this  effect,  that  the  fees  paid  by  the  public 
for  oonveyanoe  to  the  palace  and  admission 
into  it  should  be  received  in  one  gross 
■am  by  the  railway  company,  and  that 
this  sum  should  be  divided  in  certain 
specified  proportions  between  the  debtors 
and  the  company.  For  this  lump  sum 
the  railway  company  were  to  convey  the 
public  to  the  palace,  and  the  debtors  were 
to  admit  them  into  it.  What  is  the 
meaning  of  this  contract  1  It  makes  the 
railway  company  the  agents  of  the  debtors 
to  receive  their  shai'e  of  the  gross  charge. 
Strictly  speaking,  there  ought  to  have 
been  two  chaises,  one  for  the  conveyance, 
and  the  other  for  the  admission ;  but  this 
arrangement  was  made  for  the  con- 
Tenienoe  of  the  public,  and  probably  also 
for  the  oonvenienoe  of  the  debtors.  Of 
conrse  the  railway  company  became 
debtors  to  Jones  &  Barber  for  their  share 
of  the  gross  sums  which  they  received  from 
the  public  under  the  arrangement.  The 
arrangement  was  nothing  more  than  an 
agreement  for  the  division  of  the  gross 
mm  paid  by  the  public  for  conveyance  to 
the  palace  and  admission  into  it.  There 
is  limply  a  receipt  by  the  railway  company 
of  the  chai^  paid  by  the  public  for  ad- 
miflsion  into  the  palace,  and  it  makes  no 
di£Su«noe  that  they  received  it  under  an 
egproBS  contract  instead  of  an  implied 
contract.  It  only  became  a  debt  due  to 
Jones  k  Barber  from  the  company  after 
they  had  received  it.  It  is  really  the  same 
tiling  as  if  the  money  had  been  paid  by 
the  public  at  the  doors  of  the  palace.  It 
represents  the  gross  earnings  of  the 
persons  who  are  carrying  on  the  trade. 
When  a  man  becomes  a  bankrupt,  the 
bankruptcy  relates  back  to  the  act  of 
bankruptcy  on  which  it  is  founded ;  and 
tlie  receipts  frx>m  his  business  after  the 
date  of  the  act  of  bankruptcy,  though  they 
are  in  the  hands  of  an  agent  who  has 
received  them,  pass  to  the  trustee  in  the 
bankruptcy  —  the  income  derived  from 
the  business  after  the  act  of  bankruptcy 
passes  to  the  trustee.  The  business  of  the 
palace  being  carried  on,  these  sums  are 
payments  made  by  the  customers  to'  the 
man  who  was  carrying  it  on.    They  stand 
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in  the  same  position  as  payments  made  by 
the  public  for  admission  to  a  theatre,  or 
payments  made  by  the  customers  of  a  man 
who  keeps  a  cheesemonger's  shop.  That 
being  so,  it  is  clear  that  the  title  of  the 
trustee  relates  back  to  the  act  of  bank- 
ruptcy, that  is,  to  the  filing  of  t\e  petition. 
But  it  is. said  that  the  payments  were  re- 
ceived by  the  railway  company  under  a 
contract  which  the  trustee  affirms.  That 
is  a  fallacy.  The  trustee  would  have  had 
a  right  to  the  debtor's  share  of  the  gross 
sums  received  by  the  company  even  if  he 
had  annulled  the  contract.  His  affirmance 
of  the  contract  was  only  an  assent  to  the 
division  of  the  git)8s  sums  in  the  propor- 
tion there  laid  down ;  he  did  not  adopt 
the  contract  in  any  other  sense.  That 
being  so,  his  title  is  quite  unaffected  by 
any  assent  to  the  contract.  Then  it  is 
said  that  the  respondents  are  claiming 
under  a  mortgage  or  assignment  made  to 
them  by  the  bankrupts  before  the  bank- 
ruptcy. The  answer  to  that  is,  that  by  no 
assignment  or  charge  can  a  bankrupt  give 
a  good  title  as  against  his  trustee  to 
profits  of  his  business  accruing  after  the 
commencement  of  the  bankruptcy.  The 
bankrupt  cannot,  as  against  the  trustee, 
assign  these  profits ;  they  are  not  his  pro- 
perty. It  was  an  accident  in  the  present 
case  that  the  business  was  carried  on  at 
all  after  the  filing  of  the  petition  ;  but  being 
so  carried  on,  it  was  carried  on  ex  relatione 
by  the  trustee  for  the  benefit  of  the  bank- 
rupt's estate.  The  case  bears  no  analogy 
to  cases  in  which  the  property  of  a  bank- 
rupt has  been  validly  charged  by  him 
before  his  bankruptcy.  This  sum  of  money 
was  not  the  property  of  the  bankrupts, 
and  they  could  not  validly  assign  it  as 
against  the  trustee. 

LiNDLEY,  L.J.  —  I  am  of  the  same 
opinion.  The  argument  has  been  founded 
upon  some  little  confusion  between  an 
equitable  assignment  of  after-acquired 
chattels,  such  as  was  held  valid  in  Ilolroyd 
V.  Marshall  (3),  and  an  assignment  like 
that  which  is  now  in  question.  I  do  not 
think  an3rthing  turns  upon  the  exact  lan- 
guage of  the  assignment.  It  is  in  terms  an 
assignment  to  Younger  &  Co.  of  moneys 

(3)  33  Law  J.  Rep.  Chanc.  1U3  ;  10  H.L.  Cas. 
191. 
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due  and  to  become  due  from  the  railway 
con4>any  to  Jonos  k  Barl)er ;  I  think  it 
Vould  be  in  substance  the  same  thing  if  it 
ha<l  been  an  assignment  of  moneys  due  and 
to  become  due  from  the  railway  company 
under  the  prior  arrangement.  It  is  an 
agreement^  to  assign  to  Younger  k  Co.,  not 
pi*operty  of  Jones  <fe  Barber,  but  money 
which  would  become  due  to  them  under 
the  arrangement  between  them  and  the 
railway  company.  Is  tliat  an  equitable 
assignment  which  can  pi'eyail  against  the 
title  of  the  trustee  in  the  Imnkruptcy  1  It 
is  a  mei'e  agreement,  for  the  bi'each  of 
which  no  doubt  an  action  would  lie,  but 
which  cannot  prevail  against  the  title  of 
the  trustee  so  far  an  reganis  payments 
received  by  the  railway  compjiny  under  it 
after  his  title  accruo(l.  Those  payments 
became  duo  to  the  tmstee.  The  decision 
in  Br  ice  v.  Rannister  (2)  was  founded  on 
the  principle  that  the  right  of  an  equitable 
assignee  of  a  debt  cannot  be  defeated  by  a 
voluntary  payment  by  the  debtor  to  the 
assignor. 

BowEN,  L.  J. — I  am  of  the  same  opinion. 
These  payments  in  fuinro  were  not  pro- 
|)erty  of  the  bankrupts  which  they  could 
assign  as  against  the  title  of  the  trustee  in 
their  bankruptcy. 

[Leave  to  api)eal  to  the  House  of  Lords 
was  refused.] 

Solicitors— W.  Sturt,  for  the  triLstcc;  0.  Saw- 
bridge,  for  tlie  iiiortgjigccs. 


Pearson,  J.  1  In    re    the    river    swale 

1883.  >       BRICK     AND     TILE     WORKS 

May  23,  24.  J      (limited). 

Landlord  and  Tenayit — Rujlit  of  />w- 
tre88 — Common  Law  Distvpss — Distress 
under  Deed — Concurrent  Rights — Mar- 
shalliny  Goods  seized, 

Th^  common  law  right  of  distress,  exer- 
ciseable  imjnediateli/  on  dfJauU  Iteii^g  marie 
in  payment  of  rent,  is  not  destroyed  by  the 
insertion  in  a  Uase  of  an  express  right  of 
distress,  exteiiding  to  articles  which  would 


not  he  affected  by  the  common  law  rigkl^ 
but  exerdseable  only  after  the  lapee  of  a 
certain  time  from  defatdi^  if  the  learn 
contains  no  negative  words  ;  and^  notwiik. 
standing  the  existence  of  Much  an  exprm 
limited  right,  the  common  law  right  maff 
be  exercised  immediately  on  defaUlt,  hit 
only  as  to  goods  to  which  thai  right 
extends. 

If  in  such  a  case  the  lessor  distrains  for 
two  half-years*  rent  at  onoe^  before  the  ex- 
piration of  the  period  q/ier  the  second 
half-year's  rent  becoming  in  arrear  whvk 
is  faced  by  the  lease  for  tJie  exercise  of  the 
]>ower  therein  contained^  and  some  if  iks 
goods  seized  under  the  efUire  distress  an 
not  seizable  at  common  Icuo^ butonlyunder 
the  express  power  in  the  lease,  the  gooii 
seized  will  be  marshalled  so  cu  to  set  agaisd 
the  second  half-year' s  rent  in  the  firti  in- 
stanoe  such  of  them  as  are  seiaahle  at 
common  law,  leaving  the  remainder  of  ih$ 
seized  goods  to  answer  the  first  half-yeai't 
rent  under  the  provision  in  the  lease. 

Adjourned  summons. 

By  deed  of  the  28th  of  Februaiy,  1883, 
Isaac  Dan  and  Sampson  Dan  and  their 
mortgagees  demised  to  the  Riv«r  Swtb 
Bnck  and  Tile  Works  (Limited)  fifty-fiTB 
acres  of  land  at  Faversham  and  Que, 
Kent,  for  brick-making  purposely  ftr 
twenty-one  years,  from  the  6th  of  Janii- 
ary,  1882,  at  the  annual  rent  of  185^ 
and  certain  additional  rents  or  royiHifli 
on  bricks  and  tiles  made  during  the  ten, 
which  were  to  amount  to  not  len  than 
OOOZ.  in  any  year — such  rents  and  ropl- 
ties  to  be  paid  by  equal  half-yeariy  paj- 
ments,  on  the  6th  of  January  and  the  6th 
of  July  in  each  year,  during  the  tern. 
The  lease  contained  a  proviso  that,  if  and 
when  any  part  of  the  several  renti  uA 
royalties  should  be  in  arrear  for  twenty* 
one  days,  and  whether  the  same  abooU 
have  been  lawfully  demanded  or  not,  tbe 
lessors  might  enter  on  the  demised  pc^ 
mises,  put  a  stop  to  the  operations,  vad 
seize  and  dispose  of  the  bricks  and  bridk 
materials,  horses  and  other  animals,  ctiti» 
waggons,  engines,  implements,  utenflk 
and  materials  belonging  to  the  worki,  for 
payment  and  satisfaction  of  all  rents  and 
royalties  due,  together  with  costs  and 
expenses.     And  there  was  also  a  proviao 
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that,  in  casQ  of  the  lessees'  bankruptcy  or  . 
liquidation,  the  lessors  might  re-enter  and 
determine  the  term. 

The  company  failed  to  pay  the  i-ents 
and  royalties  due  under  the  lease,  and  on 
the  13th  of  January,  1883,  the  lessors 
levied  a  distress  upon  the  demised  pre- 
miaes  for  344/.  10«.,  rents  and'  royalties 
due  on  the  6th  of  July,  1882 ;  and  on  the 
15th  of  January,  1883,  they  levied  another 
distress  for  473/.  8«.  6c/.,  rents  and  royal- 
ties due  on  the  6th  of  January,  1883, 
TMkk\r\g  together  817/.  18^.  6(/.,  by  in- 
'structing  the  broker  in  possession  to  dis- 
train and  remain  in  possession  for  that 
amount. 

On  the  2nd  of  February,  1883,  Albert 
£dey  was  appointed  by  Bacon,  Y.C.,  in 
an  action  of  Bowser  v.  McGrath,  receiver 
of  the  rents  and  profits  of  the  demised 
property,  and  of  the  plant,  machinery, 
property  and  effects  of  the  company  in- 
dui&d  in  the  lease  of  the  28th  of  February, 
1882. 

On  the  9th  of  Maixih,  1883,  the  com- 
pany was  ordered  by  Fry,  J.,  to  be 
wound  up  on  the  petition  (presented 
on  the  16th  of  January)  of  the  lessors, 
and  the  same  person  who  was  receiver  was 
af^Knnted  by  him  official  liquidator. 

On  the  13th  of  March,  1883,  the  lessors 
took  out  the  present  summons,  which  w^ 
aftflr^ards  adjourned  into  Court,  by  which 
they  asked  that  they  might  be  at  liberty 
to. sell  the  goods  and  chattels  seized  by 
them  under  their  distress  for  rent,  and 
also  that  they  might  be  at  liberty  to  re- 
enter on  the  demised  premises. 

JBveriU,  Q.C.,  and  Beddall,  for  the  sum- 
mons.— ^With  respect  to  the  distress  for 
rent  due  on  the  6th  of  July,  1882,  it  does 
not  appear  that  any  question  can  be 
laiaed;  but  with  respect  to  the  second 
distress,  for  rent  due  on  the  6th  of  Janu- 
aiy,  1883,  it  will  probably  be  contended 
that  the  distress,  having  been  levied  on 
the  15  th  of  January  for  rent  due  on  the 
6thy  and  having,  therefore,  been  levied 
within  less  than  the  twenty-one  days 
allowed  by  the  claim  in  the  lease,  was 
wrongful  and  void.  That  claim  in  the 
Ifamr  did  not,  however,  oust  the  common 
law  right  of  distress,  which  was  exer- 
Me  without  any  delay;  and  the  dis- 
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tress  is  good,  and  enforceable  at  common 
law. 

McClymonty  for  the  official  liquidator. — 
The  common  law  distress  is  not  so  in- 
separable an  incident  of  .rent  that  it 
cannot  be  ousted  by  express  contract.  If 
an  express  power  of  distress  on  the  rent 
being  in  an*ear  a  certain  number  of  days 
is  inserted  in  a  lease,  then,  unless  there 
are  negative  words  saying  that  no  distress 
is  to  ])e  put  in  sooner,  the  provision  goes 
for  nothing,  because  it  is  merely  the  ex- 
pression of  what  is  implied  by  the  common 
law — the  express  power  falls  to  the  ground, 
and  the  common  law  rule  prevails ;  but  if, 
as  here,  more  is  given  by  the  express 
power  than  by  the  common  law,  then 
there  is  a  bargain  which  prevails — the 
lessor  gets  an  enlarged  right  under  the 
agreement — and  it  does  not  follow  that 
the  lessee  would  have  consented  to  give 
him  this  enlarged  right  if  it  had  not  been 
for  the  counterbalancing  limitation  in 
point  of  time.  Any  substantial  variation 
from  "  what  the  law  speaketh  "  is  binding, 
and  there  is  nothing  in  the  nature  of  the 
common  law  right  of  distress  to  prevent  a 
landlord  from  bargaining  it  away  alto- 
gether. The  Court  has  latterly  considered 
it  to  be  contrary  to  good  £uth  to  seek  to 
enforce  a  right  of  this  kind  after  it  has 
been  tacitly  abandoned.  The  lessors  have 
seized  under  their  distress  various  articles 
which  were  not  distrainable  at  common 
Law,  which  shews  that  they  never  thought 
they  were  enforcing  the  common  law 
right,  but  that  they  were  solely  acting 
under  the  power  in  the  lease — Co,  Lilt. 
2046,  Giles  v.  Spencer  (1),  Brovnve  v. 
Bunnery  (2)  and  llorseford  v.  Webster  (3). 

Pearson,  J. — I  need  not  trouble  you, 
Mr.  Everitt.  The  only  point  upon  which 
I  desired  further  argument  has  been  most 
satisfactorily  argued  by  counsel  for  the 
liquidator,  who  has  also  particularly  re- 
ferred me  to  the  dictum  of  Lord  Coke  in 
Coke  upon  Littleton,  The  question  here 
was  simply  whether,  seeing  that  there  is  a 
power  in  this  lease  to  distrain,  the  second 

(1)  3  Com.  B.  llep.  N.S.  244,  253;  26  Law  J. 
Rep.  C.P.  237. 

(2)  Hob.  208. 

(3)  1  Cr.,  M.  &  K.  r,J»fi;  4  Law  J.  Rep.  Kxcb. 
100. 
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distress  to  which  reference  has  been  made 
is  or  is  not  referable  to  the  common  law 
right  of  distress— whether,  in  other  words, 
it  is  or  is  not  void  unless  the  lessors  com- 
plied with  the  conditions  of  the  distress 
clause  in  the  deed ;  but  it  has  been  shewn 
that,  in  the  opinion  of  Lord  Coke,  the 
common  law  power  continues  to  exist, 
notwithstanding  the  insertion  in  a  deed  of 
a  similar  power  with  limitations,  and  that 
that  opinion  has  been  adopted  as  law  in 
1857,  in  the  case  cited  to  me  of  Giles  v. 
Spencer  (1) ;  so  that  where  there  is  in  the 
deed  a  power  of  distress  which  is  in  the 
same  terms,  practically,  as  would  be  ased 
if  you  put  into  writing  the  common  law 
power,  then,  notwithstanding  that  the 
power  of  distress  in  the  deed  does  not 
arise  until  a  month,  or  twenty-one  days, 
or  any  other  time,  after  the  rent  has  be- 
come due,  the  lessor  may  distrain  imme- 
diately the  rent  has  become  due,  that 
being  in  cases  where  there  are  only 
affirmative  words  in  the  deed.  There  are 
only  affirmative  words  here ;  there  are  no 
negative  words  restraining  the  lessora 
from  distraining  until  the  twenty-one  days 
have  expired.  But  it  is  said  that  the 
powers  of  distress  were  so  much  larger 
than  the  common  law  power  that  the 
common  law  power  of  distress  is  avoided. 
I  cannot  follow  that  reasoning.  It  seems 
to  me  to  be  reasonable  that  the  lessors 
should  have  the  larger  power  of  distress 
given  them,  which  larger  power  of  distress 
they  might  use,  if  necessary,  in  order  to 
get  that  which  was  due  to  them.  Now 
the  original  distress  was  issued  on  the 
13th  of  January.  That  was  for  rent  due 
in  July,  1882;  but  on  the  15th  of  Janu- 
ary the  broker  had  authority  to  distrain 
for  rent  that  was  due  in  January.  It  was 
properly  argued  before  me  that,  inasmuch 
as  the  extraordinary  powers  of  distress 
did  not  arise  until  the  twenty-one  days 
had  expired,  there  was  no  power  to  dis- 
train until  the  27th  of  January.  I  hold 
that  the  lessors  had  power  to  distrain  on 
the  7  th  of  January,  and  tbei-efore  that 
they  were  within  their  rights  in  distrain- 
ing on  the  15th;  and  if  they  have  seized 
anything  which  they  could  not  seize  under 
the  common  law  power  of  distress,  they 
must  restore  it.  Thei*e  is  a  question  whe- 
ther the  goods  seized  are  sufficient  to  pay 


>the  rent,  but  I  presume  thai  they  bftve 
the  right  to  retain  that  whidi  they  ooaU 
seize  under  the  extraordin&ry  powers  of 
distress  to  pay  the  rent  due  in  July. 
Having  seized  the  whole,  they  may,  if  I 
may  use  the  term,  marshal  the  arfcideB 
distrained  on,  and  retain  those  i^iidi  thej 
could  only  seize  under  the  common  kw 
power  of  distress  for  rent  due  on  the  6tii 
6f  January. 

I  cannot  make  any  order  upon  Mr. 
Edey  in  hb  character  of  receiver,  bat  I 
must  order  him,  as  official  liquidator,  to 
deliver  up  possession  to  the  applicants.  I 
shall  declare  that  the  applicants  are  en- 
titled to  sell  such  goods  as  thej  hare 
seized  and  are  entitled  to  sell  under  the 
power  of  distress  given  by  the  lease  &r 
the  344Z.  lOs.  rent  due  on  the  6th  of 
July,  1882,  with  their  costs  of  distres 
and  possession  money,  and  costs  of  thii 
application ;  and  that  they  are  also  entiikd 
to  sell  such  goods  as  they  have  seind  and 
are  entitled  at  common  law  to  sell  for  tlie 
473^.  8«.  6(/.  rent  due  on  the  6th  of  Janu- 
ary, 1883,  with  their  costs  of  distress  and 
possession  money.  The  applicants  mitft 
give  notice  to  the  liquidator  before  sale  of 
the  goods  intended  to  be  sold  nnder  the 
several  distresses  for  rent,  and  there  will 
be  liberty  to  apply  in  chambers  if  any  dis- 
pute arises  as  to  the  applicants' ri^t  to 
sell  any  of  the  goods  which  they  may  be 
intending  to  sell. 

Solicitors — J.  Myers,  for  applloantfi ;  Morten  k 
Cutler,  for  liquidator. 


;80N,  J.  1 
^83.        \ 
ilU.    J 


Pearson,  J. 

1883. 
April 


THE  LYDNEY  AlfD  WIO- 
POOL  IBON  ORB  COXFAST 
(limited)  9.   BIBIK 


Security  for  Costa — Time  to  Appfy^ 
Limited  Company  Plaititiff'—Compani^ 
Act,  1862,  8,  69—Eule8  of  Court,  18T5, 
Order  LV.  rule  2. 

Uruier  Rules  of  Court,  1875,  Order  Lt 
rule  2,  the  Court  has  a  judicial  diseretiotr 
to  direct  security  for  costs  to  he  given  at 
any  time : — Held,  therefore,  that  in  a  fro- 
per  case,  tJie  Court  will  order  secitrilf/fB^ 
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Lydney  and  Wigpool  Iron  Ore  Co.  v.  Bird. 

cotia  to  he  given  on  an  application  made  by 
a  defendant,  even  after  noti>ce  of  trial. 

Adjourned  summons. 

On  the  7th  of  July,  1882,  the  action  was 
oommenoed,  claiming  a  declaration  that  the 
defendants,  James  Bird  and  another,  were 
jointljand  severally  liable  to  pay  over  to  the 
plaintiff  company  a  sum  of  10,800^.,  which 
they  were  alleged  to  have  received  at  a  time 
when  they  held  a  fiduciary  relation  to  the 
oompany. 

On  the  31st  of  October,  1882,  the  plain- 
ti£b  delivered  their  amended  statement  of 
claim. 

On  the  27th  of  November,  1882,  the  de- 
fimdant  James  Bird  delivered  his  amended 
statement  of  defence;  and  on  the  15th  of 
Deoembery  1882,  the  plaintifis  delivered 
aa  amended  reply. 

.     On  the  29th  of  December,   1882,  the 
plalntlflH  gave  notice  of  trial. 

On  the  12th  of  February,  1883,  the  de- 
ftndant  James  Bird  took  out  a  summons, 
aaking  that  the  plaintiff  might  be  ordered 
to  give  security  for  the  costs  of  the  action. 
ThB  summons  came  on  for  hearing  before 
the  chief  derk  on  the  8th  of  March,  who 
tiionght  that  the  plaintiffs  should  give 
■ecority  to  the  amount  of  200^.  The  sum- 
was  now  adjourned  into  Court. 
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Swinfen  Eady,  for  the  summons. — The 
defendimt  James  Bird  is  a  large  shareholder 
in  the  oompany,  and  the  expenses  of  this 
action  are  likely  to  be  heavy. 

The  new  rules  have  superseded  the  old 
piactioe,  that  an  application  for  security 
ibr  ooets  must  be  made  at  the  earliest  pos- 
nhle  time.  ''  The  discretion  as  to  time  is 
unlimited  by  the  new  rules"  —  Mariano 
▼•  Mann  (1). 

The  evidence  shews  there  is  good  reason 
to  believe  that  if  the  defendant  is  '*  suc- 
oeasfol  in  his  defence  the  assets  of  the 
eompany  will  be  insufficient  to  pay  his 
coats'*  (2). 

This  implication  is  within  the  words  of 
Order  LY.  rule  2,  which  expressly  pro- 
Tides  that  the  security  shall  be  given  ''  at 
aooli  time  or  times"  as  the  Judge  shall 
nveov* 

(1)  49  Law  J.  Rep.  Cbanc.  510 ;  Law  Rep.  14 
Ob.  D.  419. 

(S)  The  Companies  Act,  1862,  s.  69. 

Vol  52.— Guamg. 


Bunting  i  for  the  plaintiflEs. — This  appli- 
cation is  made  too  late.  A  defendant 
waives  his  right  to  security  for  costs  who 
does  not  come  soon.  Here  notice  of  trial 
was  given  in  December,  1882,  and  the 
defendant  does  not  make  his  application 
until  two  months  afterwards. 

[Pearson,  J. — The  old  practice  is  gone. 
The  simple  question  is,  whether  the  person 
who  asks  for  security  is  entitled  to  it  at 
the  time  he  makes  his  application.] 

The  application  must  be  made  in  due 
time. 

[Peabson,  J. — How  can  it  affect  the 
later  application  that  he  has  not  made  a 
previous  application  1] 

Our  evidence  shews  that  the  defendant 
has  ample  security  for  his  costs.  There 
was  therefore  no  necessity  for  this  appli- 
cation. 

Swinfen  Eady  was  not  csdled  upon  to 
reply. 

Pearson,  J. — I  think  that  the  conclu- 
sion arrived  at  by  the  chief  clerk  was  a 
very  reasonable  one. 

It  is  shewn  by  the  balance-sheet  of  the 
company  that  they  have  lost  20,000Z.  by 
their  trading ;  and  their  own  witness  does 
not  venture  to  swear  that  the  property, 
which  is  put  down  in  the  balance-sheet  as 
having  cost  75,000/.,  is  worth  more  than 
20,000/.  Then  there  is  the  fact  that  their 
law  bills  remain  unpaid,  or  are  only  paid 
by  acceptances.  Putting  these  things  to- 
gether, I  think  I  am  justified  in  saying 
that  if  the  company  is  not  absolutely  insol- 
vent, Mr.  Bird,  if  successful  in  his  defence, 
will  have  a  long  time  to  wait  for  his  costs, 
if  he  ever  gets  them  at  all. 

I  think  that  this  is  just  the  case  in- 
tended to  be  met  by  the  section  (2)  of  the 
Act  of  Parliament ;  and  I  confirm  the  con- 
clusion arrived  at  by  the  chief  clerk,  that 
the  company  do  give  security  to  the  amount 
of  200/. 

The  company  must  pay  the  costs  of  the 
adjournment  into  Court 

SoHcitois — Munton  k  Morris,  for  the  summons ; 
Learoyd  &  Co.,  for  the  company  ;  Freeman  k 
Bothamley,  for  defendant  Wm.  Bird. 
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1883.  yinre  adam's  policy  trusts. 
April  23.  J 

Ilushmid  and  Wife — Life  Assitrance — 
Polici/  effected  by  I/tcsbawl  **/or  the  bene- 
fit of  hU  Wife  and  Chiidren" — Married 
Womr7i*s  Projyerty  Act,  1870  (33  d:  34 
Vict.  c.  93),  8,  10 — Married  Woinen^s  Pro- 
perty  Act,  1882  (45  d;  46  Vict,  c.  75),  8. 
1 1 — "  Sejmrate  U8e  " — Form  of  Order. 

A  husband  having,  under  the  Married 
Women* 8  Property  Act,  1870,^.  10,  effected 
a  policy  of  assurance  on  his  own  life,  "for 
the  bevefit  of  his  wife  awl  the  children  of 
their  marriage^*  died  insolvent.  The  tcife 
ami  one  of  the  c/iildren  of  the  assured 
predeceased  him,  A  petition  umler  the  Act 
having  been  presented  by  tlie  surviving 
children  for  the  appointment  of  a  trustee 
to  receive  the  moneys  payable  umler  ths 
policy,  and  for  a  decUiration  of  the 
children's  rights  and  intertnts, — Held, 
that  the  Court  had  umler  the  Act  n/> 
jurisdiction  to  make  the  dpchration  asked 
for. 

In  re  Mellor's  Trusts  (47  Law  J.  Rep. 
Chanc.  246;  Lsiw  llop.  6  Ch.  D.  127; 
ibia.  7  Gil.  D.  200)  disseiUed  from, 

Semble,  the  words  ^*for  her  separate 
use"  in  the  Married  Women's  Property 
Act,  1870,  8,  10,  imlicafe  an  intention 
that  the  wife  is  to  take  a  life  estate;  aiud 
therefore  the  efft^ct  of  the  policy,  wJien 
read  together  with  the  Act,  was  to  con- 
stitute a  trust  for  th*  wife  for  life  with 
remaimler  to  the  children  as  joiyit  teimnts. 
Under  the  circumstances  above  men- 
tioned,  the  Court  being  of  opinion  that 
the  trust  was  either  for  the  wife  for  life 
with  remainder  to  the  children  as  joint 
tenants,  or  for  the  wife  and  chillren  as 
joint  tenants,  did  not  require  the  legal 
personal  representatives  of  the  deceased 
wife  and  chill  to  be  served  with  the  jyeti- 
tion,  but  made  an  order  for  the  appoint- 
ment of  a  trustee,  prefacd  with  thr, 
opinion  of  the  Coi(/rt  that  th^  wife  took  no 
intereM  aiul  that  the  children  took  as  joint 
tenants. 

By  a  policy  of  life  jissuiYinco,  dated  the 
5th  of  April,  1874,  and  effected  by  D. 
Adam  in  the  Scottish  PiH)vidont  Institu- 
tion, after  reciting  that  D.   Adam,  being 


de^irouB  of  assuring  his  life  under  the 
provisions  of  the  Married  Women's  Pro- 
perty Act,  1870,  for  the  benefit  of  his 
wife  A.  Adam  and  the  children  of  thdr 
marriage,  had  appUed  to  be  admitted  a 
member  of  the  said  institution,  and  to 
become  a  contributor  to  its  funds  for  the 
benefit  thereinafter  mentioned,  and  that  the 
said  D.  Adam  had  paid  to  the  manager  of 
the  said  institution  the  sum  of  652.  \U,, 
being  his  first  annual  contribution  to  its 
funds  in  respect  of  the  benefit  thereinafter 
mentioned,  it  was  certified  that  in  oon- 
sideration  of  the  premises  the  said  D. 
Adiun  had  been  duly  admitted  a  member; 
and  that,  under  the  provisions  of  ^the  aud 
Married  Women's  Property  Act^  such 
trustee  as  might  be  appointed,  as  provided 
in  the  said  Act,  for  the  benefit  of  his  sud 
wife  A.  Adam  and  of  the  children  of  their 
marriage,  and  in  the  event  of  there  being 
no  children  of  the  marriage  surriying, 
then  the  heirs,  executors,  administrators 
or  assigns  of  the  said  D.  Adam,  dtoold 
be  entitled  to  receive  out  of  the  funds  of 
tho  said  institution,  at  the  end  of  nz 
months  after  his  decease,  the  sum  of  3,00(Ki 
sterling. 

The  sum  receivable  under  the  poHcy 
was,  by  a  memorandum  subsequentiymide 
and  annexed  to  the  policy,  restricted  to 
the  sum  of  2052. 

In  July,  1882,  D.  Adam  died  insolveiit 
and  intestate.  By  his  wife  A.  Adam  he 
had  eight  children.  His  wife  ^d  one 
child  predeceased  him. 

A  petition  was  presented  under  the 
Married  Women's  Property  Act,  1870,  by 
tho  surWving  children,  of  whom  three 
were  infants,  that  W.  Butter  might  be 
ap|)ointed  trustee  of  the  money's  payable 
under  the  iK)licy,  that  the  rights  and 
interests  of  the  petitioners  in  the  slid 
money's  might  be  declared,  and  that  the 
trustee  might  be  ordered  to  hold  the 
moneys  when  received  in  trust  for  the 
children  e<iually.  It  was  stated  by  the 
petition  that  it  was  not  intended  to  take 
out  administration  to  D.  Adam's  estate. 

Questions  ait)8e  as  to  the  interestR  of 
tho  wife  and  children  under  the  poKcTi 
and  also  as  to  whether  the  Court  had 
jurisiliction  under  the  Married  Womflfts 
Pi'Oi>erty  Act,  1870,  s.  10,  to  make  the 
declaration  prayed  for. 


Vol.  52.'] 


MICHAELMAS   1882  to  MICHAELMAS   1883. 


643 


In  re  Adam's  Policy  Trutts. 

J,  W,  Babies,  for  the  petitioners,  referred 
to  In  re  Mellor^a  Policy  Trusts  (1),  where 
MaJins,  Y.C.,  made  a  declaration  upon  a 
petition  similar  to  the  present ;  and  sub- 
mitted that  the  pi'oper  construction  to  be 
put  upon  the  policy  yas  that  the  wife 
took  for  life  with  remainder  to  the 
children  as  joint  tenants.  The  Married 
Women's  Property  Act,  1870,  s.  10,  must 
be  read  into  the  policy.  Tliat  section  says 
that  a  policy  effected  by  a  marned  man  on 
his  own  life  shall  enure  and  be  deemed  to 
be  a  trust  for  the  benefit  of  his  wife  for 
her  separate  use,  and  of  his  children  or 
any  of  them,  according  to  the  intci*ests  so 
expressed.  The  presence  of  the  words 
*' separate  use  "in  the  section  should  be 
taken  as  an  indication  of  an  intention  to 
distinguish  the  gift  to  the  mother  from 
that  to  the  children,  and  that  she  was  to 
have  a  life  interest  only — Jeffery  v.  I)e 
Vitre  (2),  XewiU  v.  ^■ewiU  (3),  Atidsky 
Y.  Hani  (4)  and  Tlieohald  on  WUla  (5). 
Ward  Y.  Grey  (6)  was  also  referred  to. 

Chitty,  J. — This  is  an  application 
under  section  10  of  the  Married  Women's 
Plroperty  Act,  1870,  which,  so  far  lus  the 
case  before  me  is  concerned,  has  not  lieen 
repealed  by  the  Married  Women's  Pro- 
perty Act,  1882.  The  Court  is  asked  in 
the  first  place  to  appoint  a  trustees  and 
also,  although  the  sect  ion  does  not  in  terms 
empower  the  Court  to  declare  the  lights 
of  Uie  parties,  I  am  asked  to  express  my 
opinion  for  the  benefit  of  tlie  children,  as 
the  fund  is  not  large,  being  only  205/.  At 
any  rate  I  can  go  as  far  as  this — I  am 
state  that  I  do  not  require  either  the  legal 
personal  representatives  of  the  wife,  or  the 
I^gai  personal  representatives  of  the  de- 
ceased child,  to  be  serv-ed  with  the  petition. 

The  view  I  take  of  the  policy  is  this — it 
is  a  declaration  of  trust  operating  inter 
vivos,  and  is  a  good  declaration  of  trust. 
To  avoid  any  question  of  this  kind  the 
section     says,    *'  A   policy    of  insurance 

(1)  47  Law  J.  Rep.  Chanc.  246;  Law  Hep.  G 
Ch.  D.  127 ;  ibid.  7  Ch.  D.  200. 

(2)  24  IScav.  20G. 

(3)  41  Law  J.  Kcp.  Chanc.  432 ;  Law  Rep.  7 
Cbanc.  253. 

(4)  1  De  Gex,  F.  k,  J.  226 ;  26   Beav.    105 ; 
28  Law  J.  Rop.  Chanc.  293 ;  29  ibid.  201. 

(5)2nded.  pp.  316-16. 

(6)  26  Beav.  485 ;  29  Law  J.  Rep.  Chanc.  74. 


effected  by  any  maiTied  man  on  his  own 
life,  and  expressed  upon  the  face  of  it  to 
be  for  the  Ixjnefit  of  his  wife,  or  of  his  wife 
and  children  or  any  of  them,  shall  enui'o 
and  be  deemed  a  trust  for  the  benefit  of 
his  wife  for  her  separate  use,  and  of  his 
children  or  any  of  them,  according  to  the 
interest  so  expressed,  and  shall  not,  so  long 
as  any  object  of  the  trust  i-emains,  bo 
subject  to  the  conti-ol  of  the  husband  or  to 
his  creditors,  or  form  ptirt  of  his  estate." 
It  appears  to  me  that  the  effect  of  the 
policy  and  the  Act  taken  together  is  to 
constitute  a  declaration  of  an  executeil 
trust,  and  that  all  the  Court  has  to  do  is 
to  express  its  view  of  the  construction  of 
the  two  instnunents  taken  together. 
Upon  the  policy  being  effected,  the  settlor 
doas  not  i*eserve  to  himself  any  power  of 
appointment;  therefore  this  is  not  an 
executory  tru.st,  but  a  trust  decLired  on 
the  face  of  the  instniment.  The  question 
then  is,  what  is  the  true  construction  of 
the  instrument  1  In  my  opinion  thei-o 
arc  only  two  possible  constructions.  One 
is  that  the  wife  took  for  life  with  re- 
mjiinder  to  the  childrcn  ;  and  the  other  is 
that  the  wife  and  childrcn  took  as  joint 
tomints.  So  far  as  the  wife  is  concerned, 
there  is  nothing  to  shew  that  thei-e  is  to 
be  a  division  among  the  objects  of  the 
tinist ;  therc  is  therefore  a  joint  tenancy, 
and  if  I  hatl  to  decide  according  to  the 
ordinaiy  rules  of  a^istruction,  I  should  be 
compelled  to  hold  that  all  the  objects  took 
as  joint  t<?nants.  In  that  Ciise  I  should 
not  require  to  have  the  rcin-esentiitives  of 
the  wife  before  the  Court,  or  the  repi-esen- 
tatives  of  the  deceased  child.  But  1  may 
cxpixas  my  opinion  that,  upon  a  fair  con- 
struction of  the  policy,  i-eading  it  with  the 
Act,  the  wife  took  a  life  interest,  and  that 
she  did  .so  for  two  reasons.  In  the  fii-st 
place,  the  Act  says  that  the  policy  expi-esstnl 
upon  the  face  of  it  to  be  for  the  beni^fit  of 
the  man's  wife,  or  of  his  wife  and  cliildi-en, 
shall  Ik?  deemed  "  a  trust  for  the  benefit  of 
his  wife  for  her  separate  use,  and  of  his 
children  or  any  of  them,  according  to  the 
interest  so  expi*essed."  If  the  wife  takes 
as  a  joint  tenant,  the  words  of  the  Act,  so 
far  518  they  give  her  an  interest  "  for  her 
seixirate  use,"  would  have  no  mejining  at 
all.  If  there  be  a  joint  tenancy,  the  wife 
has  a  right  of  severance  immediately  ui»on 
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the  fund  falling  in,  or  before  the  money  is 
received — ^and  the  money  is  usually  payable 
by  the  insumnce  office  six  months  after 
the  death  of  the  assured ;  but  it  could 
scarcely  be  said  that  the  Legislature  con- 
templated the  re-marriage  of  the  wife 
within  that  period  of  six  months,  and  that 
therefore  the  words  "  separate  use  "  were 
intended  to  apply  to  so  short  a  period. 
In  my  opinion,  the  Act  here  supposes  an 
interest  in  the  nature  of  a  continuing 
interest  in  the  wife,  and  that  she  is  not  to 
take  over  a  share  of  the  money  in  a  lump 
sum,  but  that  she  is  to  have  an  interest  in 
the  fund  such  as  a  life  interest  would  be. 
Therefoi*e  the  fair  inference  is,  that  she  is 
to  take  an  interest  for  her  separate  use  for 
her  life. 

In  the  11th  section  of  the  Married 
Women's  Property  A.ct,  1882,  the  words 
"  separate  use "  are  omitted,  probably 
l^ecause  the  Act  previously  defines  tlie 
manner  in  which  a  married  woman  is  to 
hold  all  property  belonging  to  her  at  the 
time  of  marriage — that  is  to  say,  she  is  to 
hold  it  for  her  separate  use ;  consequently 
the  insertion  of  those  words  in  the  lltli 
section  would  have  been  unnecessary. 
There  is  another  difference  between  the 
words  of  that  section  and  the  correspond- 
ing part  of  the  10  th  section  of  the  Act  of 
1870.  The  new  section  speaks  of  a  policy 
effected  bv  a  man  "  for  the  benefit  of  his 
wife  or  of  his  children,  or  of  his  wife  and 
children  or  any  of  them."  There  it 
treats  the  interest  of  the  wife  and  the 
interest  of  the  children  a.s  two  distinct 
things.  That  is  an  indication,  though  a 
slight  one,  that  the  Legislature  never 
intended  the  wife  and  children  to  take 
concurrently,  but  that  they  should  take 
separate  interests. 

By  analogy  also  to  the  construction  put 
upon  wills  i*aising  a  similar  question,  it 
may  be  said  that  the  words  "  separate 
use"  indicate  an  intention  that  the  in- 
terests of  the  wife  and  children  are  dis- 
tinct, and  that  they  do  not  take  con- 
currently. In  AydsUy  v.  llom  (4),  where 
there  was  a  bequest  to  the  testator's  un- 
maiTied  granddaughter  and  to  her  children, 
with  a  gift  over  "  if  they  should  die 
without  issue,"  it  was  held  by  Lord 
Romilly  that  the  word  "  they  "  could  not 
be  meant  by  the  testator  to  include  both 


the  mother  and  her  children,  bat  that  tiie 
mother  took  a  life  interest  with  remainder 
to  her  children. 

In  Jeffrey  v.  De  Vitre  (2),  alao  be&ce 
Lord  Eomilly,  a  similar  construction  was 
put  upon  a  bequest  to  a  married  womaii, 
"  for  the  benefit  of  herself  and  each  ddl- 
dren  as  she  then  had,  or  might  thereafter 
have,  by  her  then  husband,  free  from  the 
control  of  her  husband."  And  in  ^Veanff 
V.  NeioiU  (3)  Lord  Chancellor  Hatheriey, 
as  I  understand,  intended  to  lay  down  a 
rule  of  construction  in  such  cases ;  for  he 
says,  '*  I  must  assume  that  the  role  ifl 
such,  that  although  the  ordinary  conatn^ 
tion  of  a  gift  to  a  wife  and  children  wooU 
give  a  joint  tenancy,  if  I  find  anything  in 
this  will  which  can  indicate  a  difierait 
intention,  it  must  be  followed.  There  an 
several  authorities  which  establish  socb  a 
rule,  but  in  almost  all  of  them  relianee 
has  been  placed  on  some  special  drcnm- 
stances."  And  he  appears  not  to  disBenft 
from  Lord  Romilly's  decision  in  J^ery  r. 
De  Vitre  (2). 

Therefore,  without  absolutely  deciding 
that  in  the  case  before  me  the  wife  took 
for  life  with  remainder  to  the  children  as 
joint  tenants,  I  state  that  as  being  my 
view.  Whether  that  view  is  correct,  or 
whether  the  wife  and  children  take  ai 
joint  tenants,  the  result,  so  far  as  oenoems 
the  wife  and  child  who  are  dead,  sinoe 
both  predeceased  the  assured,  is  in  either 
case  the  same ;  and  it  will  be  quite  snffi- 
cicnt  for  the  present  purpose  to  prefiuse 
the  order  with  an  expression  of  opinion 
that  the  representatives  of  the  wife  and 
deceased  child  are  not  necessary  parties  to 
this  petition,  and  that  the  surviving  cili^ 
dren  take  jointly. 

I  confess  I  am  unable  to  discover  on 
what  ground  Vice-Chancellor  Malins  pro- 
ceeded in  In  re  MeUor's  Policy  TrtuU  (l)i 
when  the  case  came  before  him  the  second 
time,  and  he  held  that  the  fund  ought  to 
be  distributed  as  in  the  case  of  an  inte^ 
tacy.  The  Vice-Chancellor  was  too  good 
a  lawyer  to  hold  that  a  fimd  held  on  trust 
for  a  wife  and  children  should  go  as  on  an 
intestacy;  and  the  only  ground  for  his 
reference  to  the  Statute  of  Distributions 
seems  to  have  been  that  the  widow  was  in 
poor  circumstances.  Of  course,  that  would 
not  be  a  sufficient  ground  to  proceed  upon 
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judicially.  There  is  no  reference  to  the 
■tatute  in  the  policy  or  in  the  Act  of  1870, 
and  therefore  I  ctinnot  find  any  ground 
for  directing  a  distribution  in  accoi'dance 
with  that  decudon  to  do  more  than  appoint 
a  trustee.  I  may  by  the  way  observe  that 
if  the  wife  did  take  an  interest  in  accord- 
ance with  the  view  of  Vice-Chancellor 
MalinSy  the  result  would  in  the  present 
case  be  disastrous,  becau>^  she  would  then 
have  taken  a  share  as  under  an  intestacy, 
and  having  died  in  the  lifetime  of  her 
husband  he  would  have  been  entitled  to 
the  representation  of  her  estate ;  and  her 
ahare  would  accordingly  go,  not  to  the 
children,  but  to  the  husband's  creditors. 

I  therefore  make  the  order  for  the  ap- 
pointment of  the  trustee,  prefacing  it  with 
the  expression  of  opinion  I  have  indicated. 

[The  order  as  drawn  up  was  as  follow^s  : 
Upon  the  petition,  &c.,  this  Court  being 
of  opinion  that  A.  Adam,  deceased,  in  the 
petition  named,  took  no  interest  in  the 
sum  of  205^.  hereinafter  mentioned,  and 
that  the  petitioners,  as  the  surviving  chil- 
dren of  the  said  D.  Adam  and  A.  Adam, 
are  entitled  thei^eto  as  joint  tenants,  doth 
hereby  appoint  W.  Butter,  of,  <kc.,  a 
tniBtee,  for  the  purpose  of  receiving  from 
the  Scottish  Provident  Institution  the  sum 
of  205^  secured  by  the  policy,  &c.,  in  the 
petition  mentioned,  and  purporting  to  be 
eflfected  for  the  benefit  of  the  said  A. 
Adam  and  the  children  of  her  marriage 
with  the  said  D.  Adam  under  the  provi- 
sions of  the  above-mentioned  Act.  The 
residue  of  such  sum,  after  the  payment  of 
the  coats  of  this  application,  to  be  taxed 
by  the  Taxing  Master  as  between  solicitor 
and  client,  to  be  held  by  the  said  W. 
Butter  in  trust  for  the  petitioners.] 


Solicitors — ^I.  A.  Orgill,  agents  for  Anderson, 
Gardner  Sc  Hepburn,  Dundee,  for  petitioners. 
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Pearson,  J. 

1883. 

May  11,  23. 

June  20. 

The  Settled  Land  Act,  1882,  88,  3,  6,  17, 
33,  56,  58  and  60 — Minority  of  Tenant- 
for-Life — Powers  of  Leasiwj  and  Sale — 
ConJlictin{j  Powers — In  whom  vested — 
Consents  necessary  —  TenanJttfor-Life  — 
Trustees — Guardia7i8, 

The  effect  of  section  56,  sub-sectian  1,  of 
tJie  Settled  Land  Act,  1882,  is  to  reserve 
to  tlie  trustees  of  a  settlement  the  right  to 
exercise  tlie  powers  conferred  on  them  by 
the  settlement,  and  to  give  them  in  addition 
the  rigJit  to  exercise,  in  accordaiice  with  the 
Act,  the  powers  conferred  on  tJiem  by  the 
Act,  so  far  a^  such  powers  are  larger  tlian 
tJie  jwwers  conferred  on  tJiem  by  the  settle- 
ment. 

The  effect  of  section  56,  sub-section  2,  of 
tlie  same  Act  is,  in  any  case  in  whidi  the 
poivers  conferred  on  a  tenantfor-life  by  the 
Act  are  larger  than  the  powers  for  the  saine 
purposes  conferred  on  him  by  the  settle- 
ment, to  authorise  him  to  exercise,  in  ac- 
cordance  xcith  the  Act,  the  larger  powers 
conferred  on  him  by  the  Act ;  ami  also  to 
render  his  consent  necessary  to  the  exercise 
by  the  trustees  of  the  settlement  of  the 
powers  conferred  on  them  by  the  settlement, 
ichetJier  that  consent  is  or  is  not  required 
by  the  settlement. 

The  right  of  the  tenant-for-life  to  give 
or  witlihokl  sucJi  consent  is  a  2>ower  which, 
under  section  60,  may  be  exercised  on  his 
beh(df  during  his  minority  by  tJie  trustees 
of  the  settlement. 

In  ca^es  in  which  trustees  are  exercising 
powers  7wt  conferred  upon  tJiem  by  the 
settlement,  but  only  by  the  statute,  tliey 
may  do  so  witliout  comply  itig  with  the  con- 
ditions imposed  by  the  settlement  on  fJieir 
exercise  of  analogous,  but  different,  powers 
conferred  by  tlie  settlement. 

By  a  settlement  of  land  ])ower  was  given 
to  tlie  testamentary  guardians  of  an  infant 
tenant- in-tail  in  possession  {who  was  tenant- 
for-life for  tlie  purposes  of  tlie  Act  under 
section  58),  during  tJie  minority,  to  grant 
ordinary  leases  for  twenty-one  years,  Imild- 
ing  leases  for  ninety-nine  years,  and 
mining  leases  for  sixty  years  ;  and  potoer 
was  given  to  the  trustees  of  a  term^  at  the 


646 


CHANCERY  DIVISION. 


[N.8. 


//*  rc  Duke  of  Xvivcagtle^s  Stttled  Estatct, 

request  and  hy  the  direction  of  tlie  gtiar- 
dianSj  durvig  the  iniiwrity^  to  sell  or  ex- 
cJinnge  or  enfrancftise  parts  of  the  settled 
estate;  but  this  poioer  did  not  exteiul  to 
sales  of  surface,  with  a  reservation  of 
minerals : — 

Held,  that,  duriiuj  the  minority,  tlie 
power  of  leasing  must  be  exercised  by  tJie 
yuardians,  unt/i  tlie  conse^U  of  the  trtistees  ; 
ami  tlie  pov^ers  of  sale,  exchutigc  and 
enfrancfiisement  must  be  exercised  by  the 
trustees,  at  the  request  awl  by  tlie  direction 
of  the  guardians,  except  in  the  case  of 
sales  of  surface,  reserving  minerals,  in 
whicJi  case,  as  the  ])ou>er  so  to  sell  uhis  en- 
tirely staitUory,  tw  request  or  direction  was 
necessary. 

Somble,  a  difference  betireen  the  provi- 
sions of  a  settlemetU  and  those  of  the  Act, 
tnith  resj>ect  to  the  j>erson  who  is  to  exercise  a 
jHirticular  power,  is  iwt  a  "  conflict  relative 
to  any  matter "  within  section  56,  sub^ 
section  2. 

Adjourned  summons. 

By  the  deed  of  resettlement  of  the  17th 
of  June,  1856,  of  tlie  Newctistle  Estates, 
those  estates,  situate  in  the  counties  of 
Nottingham  and  Lincoln,  were  settled, 
after  the  death  of  the  then  Duke  of  New- 
castle, to  the  use  of  trustees  for  the  tei-m 
of  1 20  years  from  the  duke's  death,  with- 
out impeachment  of  waste,  upon  certain 
tinists,  and,  subject  to  that  term  and  its 
tnists,  to  the  use  of  the  Earl  of  Lincoln 
(the  eldest  son  of  the  Duke  of  Newcastle) 
and  his  sons  in  tail  male,  with  remaindei*s 
over. 

The  deed  contained  a  provision  that  it 
should  be  lawful,  after  the  death  of  the 
siu'vivor  of  the  then  Duke  of  Newcastle 
and  Earl  of  Lincoln,  for  the  guardian  or 
guardians  for  the  time  being  of  any  son  of 
tlie  Earl  of  Lincoln  who  should,  or  if  of 
full  age  would,  by  virtue  of  the  limita- 
tions in  the  deed,  be  entitled  to  the  settled 
estates,  during  the  minority  of  any  such 
son,  to  demise  or  lease  by  deed  all  or  any 
of  the  settled  estates  for  any  term  not 
exceeding  twenty-one  years,  to  commence 
and  take  effect  in  possession,  for  the  best 
rents  that  could  i^easonably  be  obtained  ; 
and  also  to  demise  or  lease  by  deed  all  or 
any  of  the  settled  esttites,  for  the  purpose 
of  building,   improving  or  repairing,  for 


any  term  not  exceeding  ninety-nine  yean, 
to  commence  and  take  effect  in  poflnsskn, 
for  the  best  rents  that  could  reasonftblj 
be  obtained ;  and  also  to  demise  or  leue 
by  deed  all  or  any  of  the  mines  or  minenls 
and  quairies  in  or  upon  the  settled  estates, 
or  any  of  them,  for  any  term  not  exceed- 
ing sixty  years,  to  commence  and  take 
effect  in  possession,  for  the  beet  rents  that 
could  reasonably  be  obtained. 

The  deed  also  contained  a  provision  that 
it  should  be  lawful  for  the  trustees  of  the 
120  years  term,  and  they  were  thereby 
authorised  and  empowered  (after  the  deatli 
of  the  survivor  of  the  then  duke  and 
eai*l,  and  in  the  event  of  the  person  ftr 
the  time  being  entitled  under  the  deed  to 
an  estate  for  Life  or  in  tail  male  hy  pnr^ 
chase  not  having  attained  the  full  age  of 
twenty-one,   at  the  request  and  by  the 
direction  in  writing  of  the  guardian  or 
guardians  of  such  person  for  the  time  being 
entitled,  or  who,  if  of  full  age,  would  be 
entitled  as  aforesaid),  to  make  sale,  aEene 
and  dispose  of,  or  to  convey  in  exchange  cr 
by  way  of  pai-tition  for  or  in  lieu  of  other 
messuages,   lands    and   hereditaments  in 
England  or  Wales,  all  or  any  part  of  the 
settled  estates,  and  also  to  enfbmcfaiae  any 
copyhold  or  customary  lands  and  heredita- 
ments holden  of  the  manors  included  in 
the  settled  estates,  with  necessary  aooom- 
jxinying  powers.     And  it   was  provided 
that  any  sums  of  money  received  on  a  aaJe^ 
or  for  equality  of  exchange  or  partitioD, 
or  for  enfranchisement,  should  (after  tbe 
death  of  the  survivor  of   the  said  duke 
and  eai*l,  and  in  the  event  of  the  pemm 
for  the  time  being  entitled  under  the  deed 
to  the  receipt  of  the  rents  and  profits  of 
the  hei'editaments    to   be  purchased  as 
hereinafter  mentioned  not  having  attained 
full  age),  w^ith  the  consent  in  writing  <f 
the  guardian   or  guaixiians  for  the  time 
being  of  such  person,  be  invested  by  the 
trustees  of  the  120  years  term  in  tbe  p^^ 
cliase  of  other  estates  in  Great  Britam^ 
and  power  was  given  to  the  said  tnistees^^ 
with  the  like  consent,  to  make  interim  ia — 

vestments  of  such  sums  in  securities  there 

in  mentioned.     The  power  of  sale  did  i 
authonse  sales  of  suHace,  reserving 
nils. 

At  the  date  of  the  coming  into  oifx^" 
tion  of  the  Settled  Land  Act,  1882,  tho 
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Duke  of  Newcaatley  party  to  the  deed  of 
re-6ettlement,  was  d^ ;  his  son,  the  Earl 
of  Lincoln,  pai-tj  thereto,  had  succeeded  to 
the  dukedom,  and  was  also  dead,  leaving 
his  son,  the  present  Duke  of  Newcastle, 
an  infant,  bom  in  1864,  the  tenant  in  tail 
in  possession  of  the  settled  estates,  and 
having  by  his  will  appointed  testamentary 
piardians  of  such  pi'esent  duke. 

Previons  to  the  coming  into  operation 
of  the  above  Act,  the  trustees  of  the  term 
of  120  years  had  carried  out  all  sales  and 
enfranchisements  of  the  settled  estates 
under  the  powers  given  them  by  the  deed, 
the  guardians  joining  in  the  conveyances, 
ACy  to  testify  their  consent  thereto. 
Leases  of  the  settled  estates  had  been 
granted  by  the  guardians  alone,  the  trus- 
tees not  being  made  parties  thereto.  It 
became,  however,  doubtful  whether  the 
flame  course  could  still  be  pursued  in  these 
matters,  having  regard  to  the  provisions 
of  the  Act;  and  on  the  21st  of  March, 
1883,  the  present  summons  was  taken  out 
bj  the  trustees  for  the  time  being  of  the 
term  of  120  years,  in  pursuance  of  the 
power  for  the  purpose  given  by  section  5G, 
sob-eection  3,  of  the  Settled  Liind  Act, 
1882. 

The    summons     asked,    among    other 

ihingBi  for  the  opinion,  advice  and  direc- 

ion  of  the  Judge — first,  whether  the  con- 

ent  of  the  guanlians  of  an  infant  tenant- 

or-life  was  necessary  to  enable  the  trustees 

0  exercise  the  powers  to  make  sale,  aliene 

r  cbpoee  of,  or  to  convey  in  exchange  or 

7  way  of  partition,   the  hereditaments 

mpriBed  in  the  settlement,  and  to  en- 

undiise  any  copyhold  or  customary  lands 

i  hereditaments  comprised  in  tlic  settle- 

it;  secondly,   whether  the  power  for 

toiiants-for-life  of  the  settled  estates  to 

t  leases  for  twenty-one  years,  building 

1   for  ninety- nine  yoiirs,  and  mining 

for  sixty   years,    was  exerci^^eable 

S  their  minority  by  the  trustees  or 

»ir  guardians,  or  by  some  other  and 

persons.     The  material  provisions  of 

ettled  Land  Act,   1882,  are  given 

Section  3:  "A  tenant-for-life-  (i.)  Ma^* 

settled  land,  or  any  piirt  there()£,  or  any 

It,  right  or  privilege  of  any  kind,  over 

ation  to  the  same ;  .  .  .  (iii.)  May  make 

aoge  of  the  settled  land,  or  any  part 
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thereof,  for  other  land,  including  an  exchange 
in  consideration  of  money  paid  for  equality  of 
exchange." 

Section  6 :  "A  tenant-for-life  may  lease  the 
settled  Land,  or  any  part  thereof,  or  any  ease- 
ment, right  or  privilege  of  any  kind,  over  or  in 
relation  to  the  same,  for  any  purpose  whatever, 
whether  involving  waste  or  not,  for  any  term 
not  exceeding — (i.)  In  case  of  a  building  lease, 
ninety-nine  years ;  (ii.)  In  case  of  a  mining 
lease,  sixty  years;  (iii.)  In  case  of  any  other 
lease,  twenty-one  years." 

Section  17  (1)  :  "A  sale,  exchange,  partition 
or  mining  lease  may  be  made  either  of  land, 
with  or  without  an  exception  or  reservation  of 
all  or  any  of  the  mines  and  minerals  therein,  or 
of  any  mines  and  minerals,  and  in  any  such 
case  with  or  without  a  grant  or  reservation  of 
powers  of  working,  wayleaves  or  rights  of  way, 
rights  of  water  and  drainage,  and  other  powers, 
easements,  rights  and  privileges  for  or  incident 
to  or  connected  with  mining  purposes  in  rela- 
tion to  the  setUed  land  or  any  part  thereof,  or 
any  other  land.'* 

Section  33 :  **  Where,  under  a  settlement, 
money  Ls  in  the  hands  of  trustees,  and  is  liable 
to  be  laid  out  in  the  purchase  of  land  to  be 
made  subject  to  the  settlement,  then,  in  addi- 
tion to  such  powers  of  dealing  therevsith  as  the 
trustees  have  independently  of  this  Act,  they 
may,  at  the  option  of  the  tenant-for-life,  invest 
or  apply  the  same  as  capital  money  arising 
under  this  Act." 

Section  66(1):  "Nothing  in  this  Act  shall 
take  away,  abridge  or  prejudicially  affect  any 
power  for  the  time  being  subsisting  under  a 
settlement,  or  by  statute  or  otherwise,  exercise- 
able  by  a  tenant-for-life,  or  by  trustees  with  his 
consent,  or  on  his  request,  or  by  his  direction, 
or  other^'ise  ;  and  the  powers  given  by  this  Act 
are  cumulative.  (2)  Hut,  in  case  of  conflict 
between  the  pro\isions  of  a  settlement  and 
the  provisions  of  this  Act,  relative  to  any 
matter  in  resjKJct  whereof  the  tenant-for-life 
exercises  or  contracts  or  intends  to  exercise 
any  power  under  this  Act,  the  provisions  of  this 
Act  shall  prevail ;  and,  accoxtlingly,  notwith- 
standing anything  in  the  settlement,  the  con- 
sent of  the  tenant-for-life  shall,  by  virtue  of 
this  Act,  be  necessary  to  the  exercise  by  the 
trustees  of  the  settlement  or  other  person  of 
any  power  conferred  by  the  settlement  exercise- 
able  for  any  purpose  provided  for  in  this  Act. 
(3)  If  a  question  arises,  or  a  doubt  is  enter- 
tained, respecting  any  matter  within  this 
section,  the  Court  may,  on  the  application  of 
the  trustees  of  the  settlement,  or  of  the  tenant- 
for-life,  or  of  any  other  person  interestwl,  give  its 
decision,  opinion,  advice  or  direction  thereon.'* 
Section  68  (1):  '*  Each  person  as  follows 
shall,  when  the  estate  or  interest  of  each  of 
them  is  in  possession,  liavo  the  powers  of  a 
tenant-for-life  under  this  Act,  as  if  each  of  them 
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granting  leases  during  infancy,  the  question 
is,  whether  the  trastces  of  the  settlement 
or  the  testamentary  guardians  are  the  per- 
sons in  whom  they  are  vested.  Undei* 
section  58  of  the  Act,  the  infant  duke,  who 
is  tenant-in-tail,  is  tonant-for-life  within 
the  Act,  and  by  section  60  the  powers  of 
infant  tenante-for-life,  including  the  leasing 
powers,  are  vested  in  the  trustees  of  the 
settlement.  By  the  terms  of  the  settlement 
the  lea.sing  powers  are  vested  in  the  guar- 
dians ;  but  that  cannot  prevail  against  sec- 
tion 60,  which  give-;  them  to  the  trustees,  for 
the  same  section  (56)  which  reserves  certain 
powers  under  existing  settlements  provides 
(sub-section  2)  that  in  any  case  of  conflict 
between  the  settlement  and  the  Act,  the 
Act  is  to  prevail.  The  conflict  here  is 
with  respect  to  the  persons  who  are  to 
exercise  the  leasing  ^wwers. 

[Pearson,  J. — 1  do  not  see  that  there  is 
any  conflict.  The  terms  for  which  leases 
m;iy  l)e  granted  under  the  settlement  and 
under  the  Act  are  the  sjim3,  and  section 
56,  sub-section  1,  reserves  the  powers  of 
the  testamentary  guardians,  who  are  prac- 
tic»ally  the  trustees  under  the  settlement 
for  this  puqwse.] 

We  submit  that  they  are  mere  donees  of 
a  power,  and  not  trustees  at  all  within  the 
Act. 

[Pearson,  J. — The  guardians  have  to 
exercise  the  power  in  a  fiducriary  way  for 
the  lx»nefit  of  the  |)erson8  entitled  benefi. 
cially ;  it  seems,  therefore,  to  me  that  they 
are  trustees  of  the  power.  It  is  not  as  if  a 
power  were  given  them  which  they  might 
exercise  for  their  own  benefit,  or  according 
to  their  own  caprice.] 

If  it  had  Ixjen  intended  that  "  trustees  " 
in  section  56,  sulhsection  1,  should  include 
testamentary  gujuxiians,  the  two  classes  of 

were  a  tenant-for-lifc  as   defined  in  this  Act 
(namely) — (i)  A  tenant  in  tail.  .  .  ." 

S«H*ti*on  60  :  "  Where  a  tenant -for-life,  or  a 
person  having  the  jiowers  of  a  tenant-for-life 
under  this  Act,  is  an  infant,  or  an  infant  wouhl, 
if  he  were  of  full  aire,  Ikj  a  tenant-for-life, 
or  have  the  im)W(ts  of  a  tenant-for-lifo 
under  this  Act,  the  i>o\vers  of  a  tenant-for-life 
under  this  Act  may  he  cxercisi?d  on  his  hehalf 
by  the  trust<te«  of  the  settlement,  and  if  there 
are  none,  then  l)y  such  jjcrson  and  in  such 
manner  as  the  Court,  on  the  application  of  a 
testamentary  or  other  guardian  or  next  friend 
of  the  infant,  either  ftfenerally  or  in  a  particular 
instance,  or<lers." 


persons  would  not  have  been  oontnsted  m 
section  60. 

[Pearson,  J. — Section  56,  sab-aectiaQ  3, 
says  that  the  consent  of  the  tenant-forlife 
is  to  )>e  necessary  to  the  ezerose  by  the 
triLstees  of  the  settlemient ''  or  other  per 
son  "  of  any  power  conferred  by  the  settle- 
ment, so  that  all  donees  of  powers  nsnally 
given  to  trustees  are  intended  to  be  in- 
cluded.] 

Next,  with  respect  to  the  powefsof  nk, 
exchange,  partition  and  enfranchieemeDt 
Those  i)owers  are  by  the  settlemoit  to  be 
exercised  by  the  trustees,  but  at  the  re- 
quest and  by  the  direction  of  the  guardkiii 
where  there  is  an  infant  in  tlie  position  of 
tenant-for-life ;  and  the  question  ia,  whe> 
ther  the  necessity  for  such  requeet  and 
dii-ection  is  not  removed  by  section  3  of 
the  Act,  which  gives  absolute  powers  to 
tenants-for-life,  among  whom  are  indndBd 
(section  58)  tenants-in-tail,  and  wImm 
powera  are  conferred  during  infeoicy  (eee- 
tion  60)  on  trustees  So  that  here  agiin, 
as  with  regard  to  tlie  leasing  powers,  then 
is  a  conflict  within  section  56,  sub^ectkn 
2 ;  and  the  Act,  giving  unfettered  powen 
to  the  trustees,  must  prevail. 

[Pi-iARsoN,    J. — Suppose    a    settlement 
gave  the  power  of  sale  to  the  tmsteesi  then 
you  woulil  say  that  there  was  a  oooffict 
between  the  settlement  and  the  Act,  which 
^vos  the  power  to  the  adult  tenant-ftr* 
life ;  but  in  such  cases  section  56,  sab«e^ 
tion  1,  reserves  the  power  to  the  trustees, 
and  says  that  tbey  are  to  sell,  with  the 
consent  of  the  tenant-for-life.    Does  not 
that  shew  that  the  conflict  contemphtted 
by  section  56,  sub -section  2,  is  not  t  con- 
flict with  resi)ect  to  who  is  to  sell,  bat  t 
conflict  with  respect  to  the  mode  of  atl^ 
moile  of  dealing  with  the  proceeds,  andsodi 
matters  1] 

There  is  a  diflerence  in  this  respect,  thit 
under  the  Act  the  powers  of  investment  of 
the  proceeds  are  much  wider  than  thi^ 
ai-e  under  the  settlement.  We  guboit 
that,  with  regaixi  to  both  the  power  to  k«8» 
and  the  power  to  sell,  section  60  points  oat 
tluit  the  pei*sons  who  are  to  supplement  th» 
disiibility  of  the  minor  are  the  trustees. 
Section  60,  which  gives  so  many  greatsr 
]K)wers  to  the  trustees,  appears  to  iioplj? 
at  least,  that  they  are  to  represent  thfr 
tenant-foi'-life  in  this  respect  also.   Ihfr 
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guardians,  who  are  ignored  for  the  one 
purpose,  would  apparently  be  ignored  for 
the  other  purpose  also. 

[Pearson,  J. — Do  you  say  that  the  i-e- 
quirement  by  section  56,  sub-section  2,  for 
the  oonaent  of  the  tenant-foi>life  to  be 
given  to  a  sale  by  the  persons  authorised 
by  the  settlement  to  sell,  coupled  with  the 
abeence  of  any  express  authority  to  any  one 
to  consent  on  behalf  of  an  infant  tenant- 
for-life,  renders  it  impossible  to  sell  under 
the  power  in  the  settlement,  and  leaves 
only  the  power  of  sale  given  by  the  Act, 
"which  makes  no  refereilce  to  any  consent 
by  tefltamentaiy  guardians  1] 

Yes;  and  the  same  observation  applies 
to  the  leasing  powers,  since  section  56, 
sab-section  2,  requires  the  consent  of  the 
tenant-for-life  to  the  exercise  of  *'any 
power." 

Cozens  Hardy,  Q,C.y  and  //.  J.  Lake,  for 
the  testamentary  guardians, — We  submit 
that,  taking  sections  56  and  60  together,  it 
is  reasonably  plain  that  the  intention  of 
the  Act  is  not  to  destroy  powers  cont>ained 
in  settlements  for  purposes  identical  with 
the  purposes  of  the  powers  contained  in 
the  Act.     That  appears  from  the  illustra- 
tion in  section  56,  sub-section  2.     In  this 
case  there  is  nothing  to  prevent  tlie  powers 
given  by  the  settlement  from  being  exer- 
dsed  by  the  persons  to  whom  they  are 
thereby  given,  and  those  powers  therefoi-e 
remain  vested  in  them.     ^Vhere,  as  here, 
a  power  of  leasing  or  selling  is  given  to 
trustees  or  testamentary  guardians  by  the 
'     settlement,  the  tenant-for-life  has  no  power 
under  the  Act  to  lease  or  sell,  but  the 
trustees  or  guardians  must  lease  or  sell 
with  his  consent.     That  is  borne  out  by 
section  56,  .sub-section  1.     Sub- section  2 
■hewg  that-  the  tenant-for-life  there  con- 
tsmplated  is  presupposed   to  bo  capable 
of  exercising  his   poWer  of  consent,  and 
•^ng  to  do  so ;  he  must  be  "  exercising 
<fr  contracting  or  intending  to  exercise" 
^^tory  powers ;  so  that  that  has  no  ap- 
fl^^^^tioa  in  cases  where  the  tenant-for-life 
■*•  clotng  nothing  of  the  kind — where,  for 
^^•J^iice,  he  is  an   infant,  and  therefore 
^^^P^ble  of  contracting.    That  sub-section 
f^  *iot  take  away  or  interfere  with  powers 
^^«ing  or  selling  given  by  the  settle- 
"^     to  trustees  or  guardians,  except  by 
*  "^ng  the  consent  when  there  is  some 
YOL.  52.~Chakc. 


one  who  can  give  it,  and  is  exercising  or 
conti'acting  or  intending  Lo  exeiviso  his 
powei-s.  The  "  cases  of  conflict "  contem- 
plated by  that  sub-section  ai-e  such  ctises 
as  where  the  power  of  leasing  in  the  Act 
is  for  longer  terms  tlian  the  power  in  the 
settlement.  But,  assuming  for  the  moment 
that  the  section  is  applicable,  there  is  no- 
thing to  prevent  the  tenant-for-life  from 
consenting,  though  under  age — In  re  Car- 
dross* 8  /Settlement  (2). 

[Pearson,  J. — That  case  was  not  alto- 
gether approved  of  by  Cotton,  L.J.,  in  In 
re  JfAmjibau  (3).] 

The  Act  shews  an  intention  that  minors 
who  are  tenants-for-life  shall  be  capable  of 
consenting,  in  that  it  requires  consent  in 
all  cases  without  excluding  cases  of  minors. 
Again,  assuming  that  section  56  is  appli- 
cable, still  there  is  no  difficulty,  because 
the  trustees  of  the  settlement  can  consent 
on  behalf  of  the  infant  to  a  lease  or  sale 
by  the  guardians.  Section  60,  taken  with 
section  56,  sub-section  2,  leaves  the  guar- 
dians to  exercise  the  powers  conferred  upon 
them  by  the  settlement,  but  \vith  the 
consent  of  the  infant,  which  the  trustees 
of  the  settlement  are  empowered  by  s<^c- 
tion  60  to  give  on  his  behalf.  The  power 
of  consenting  must  be  a  power  within 
section  60,  since  it  is  a  power  given  to  the 
tenant-for-life  to  veto  the  lease  or  sale  by 
refusing  his  consent.  I'he  point  that  was 
raised  with  respect  to  the  different  provi- 
sions of  the  Act  and  of  the  settlement 
with  respect  to  the  destination  of  sale- 
moneys  is  precisely  met  by  section  33. 
The  only  conflict  intended  by  sub-section  2 
of  section  56,  is  a  conflict  in  respect  to  the 
matter  as  to  which  the  power  is  to  lie 
exercised,  not  with  respect  to  the  pei-sons 
who  are  to  exercise  it. 

[Pearson,  J. — There  I  agree  with  you.] 

Section  56,  sub-section  2,  requiring  the 
consent  of  a  tenant-for-life,  is  not  applic- 
able to  this  aise  at  all ;  but,  if  it  is,  then 
the  necessary  consent  may  be  ^ven  by  the 
tenant-for-life,  though  a  minor,  or  else  by 
the  trustees  of  the  settlement  on  his  be- 
half. 

Cookson,  Q,C.,  in  reply. — The  answer  to 

(2)  47  Law  J.  Rep.  Chanc.  327 ;  Law  Rep.  7 
Ch.  D.  728. 

(.3)  49  Law  J.  Rep.  Clianc.  182,  756;  Law 
Rep.  15  Ch.  D.  240. 
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the  ai'gument  that  section  56, 8ul>-section  2, 
is  not  applicable,  because  there  must  be  a 
tenant -ibr-life  able  and  willing  to  exercise 
liLs  powers,  is,  that  by  section  60  the  trus- 
tees are  appointed  to  exercise  those  po wet's 
in  case  of  incapacity,  so  that  there  is  no 
impossibility.  The  consent  c:innot  be  given 
}>y  a  minor  tenant-for-life,  for  there  is  no 
|K)wer  to  do  so  given  by  this  Acrt  or  else- 
where. Tiie  power  of  consenting  is  not  a 
power  given  to  the  trustees  by  section  6U. 
in  section  56,  sulvsection  1,  the  two  ex- 
pressions **  consent "  and  "  power  "  are 
contnisted. 

Pearson,  J. — It  is  necessary  for  me  in 
this  case  to  give  my  opinion  upon  this  Act 
with  the  greatest  |>ossible  cletirness.  The 
Act  is  a  new  Act,  w-hich  we  shall  have  to 
interpret  for  the  first  time,  because  it  has 
only  just  come  into  o()eration,  an<l  no  one 
feels  more  than  1  du  the  gi*eat  difficulty  of 
interpreting  this  Act  correctly,  and  avoid- 
ing making  mistakes  which  may  aifect 
titles  hei\>al'ter.  1  luive  endeavoured,  how- 
ever, to  understand  the  Act  as  well  as  I 
can,  and  I  now  come  to  the  conclusion 
that  the  puri)ort  and  object  of  this  Act  is 
to  grant  to  a  tenant-for-life  very  large 
jx)wers  for  his  own  benefit;  and  I  desire 
to  construe  thi>  Act  in  that  spii-it.  In  the 
present  csiie  the  tenant-for-life  is  tenant-in- 
tail  and  an  infant.  There  are  large  powers 
of  leiusing  ami  sale,  which  are  the  only 
powers  with  which  1  have  to  deal  on  the 
present  occ^ision.  The  powers  of  leasing 
are  sulxstantially  the  same  as  the  powers 
under  the  Act.  It  is  not  wished  to  gi'ant 
a  lease  contrary  to  the  provisions  of  the 
settlement,  or  in  extension  of  the  powers 
given  by  the  provisions  of  the  settlement. 
It  is  not  necessar}',  then 'fore,  to  refer  to 
the  fiowers  of  the  Act  in  order  to  enable 
the  lejtse  which  it  Ls  desii-ed  to  grant  to  bo 
giimted.  The  lease  c^uld  begi-anted  under 
the  poweiti  of  the  settlement  if  this  Act 
ha<l  never  j^iissed.  The  difficulty  is,  upon 
referring  to  the  Act,  to  know  exactly  who 
are  the  {)ei'sons  who  ought  now  to  grant  a 
lease,  and  what,  if  any,  consent  is  neces- 
sary to  the  exercise  of  the  power.  The 
power  to  grant  a  lease  given  by  the  settle- 
ment is  a  power  given  to  the  guardian  or 
gujirdians  for  the  time  l)eing  of  any  person 
under  the  age  of  twenty -one  yeai-s.     If, 


therefore,  the  Act  had  not  passed,  tiie 
guardian  or  guardians  for  the  time  being 
of  the  present  duke  would  be  the  penou 
entitled  to  grant  the  lease.  The  qnestioa 
is,  whether  or  not  there  is  anytluDg  in 
this  Act  which  prevents  them  from  grut- 
ing  a  lease,  and  renders  it  neoesBBzy  tint 
the  lease  should  be  granted  by  other  per- 
sons— that  is  to  say,  by  the  trustees  of 
the  settlement  under  the  Act. 

Now  the  only  two  sections  which  haTe 
any  very  impoitant  bearing  upon  this  cub 
with  regard  to  that,  are  ihe  56th  and  60th. 
I  Ai-ill  take  the  60th  first.  "Whoni 
tenant-for-life,  or  a  person  having  the 
po Wei's  of  a  tenant-for-life  under  this  Act, 
is  an  infant,  or  an  infant  would,  if  he  wen 
of  full  age,  be  a  tenant-for-life,  or  have  the 
|)Owers  of  a  tenant-for-life  under  this  Act, 
the  powers  of  a  tenant-for-life  under  thii 
Act  may  l)e  exercised  on  his  behalf  fay  the 
trustees  of  the  settlement."  If,  therefen, 
this  lease  were  to  be  granted  under  the 
provisions  of  this  Act,  and  entirely  inde- 
f^endently  of  the  provisions  of  the  lettle- 
ment,  the  trustees  of  the  settlement  would, 
under  section  60,  be  the  proper  pereooe  to 
gi'ant  leases ;  but,  as  I  have  already  stated, 
it  has  been  proposed  to  grant  leases  under 
the  powers  of  the  settlement,  aaBoming 
that  the  powers  of  the  settlement  etill 
exist.  Do  they  or  do  they  not  eziBt,  ind 
have  the  persons  who  have  powen  under 
the  settlement  still  the  authority  given  to 
them  by  the  settlement  to  grant  this  lease  1 
Now,  the  first  clause  of  section  56  seem 
to  me  to  be  very  plain.  It  is  this^ — **  No- 
thing in  this  Act  shall  take  away,  abridge 
or  prejudicially  affect  any  power  for  the 
time  being  subsisting  under  a  settlement, 
or  by  statute  or  othenvise,  exeroiseable  b^  ■ 
temint-for-life,  or  by  trustees  with  his  con- 
sent, or  on  his  request,  or  by  his  diiecdon 
or  otherwise ;  and  the  powers  given  by  thi« 
Act  are  cumulative.''  I  read  that,  I  ny 
again  with  diffidence,  to  mean  thiB--that 
it  is  not  intended  to  take  away  from  the 
trustees  named  in  any  settlement  powvi 
given  to  them  by  that  settlement;  end 
that  if  all  {utrties  are  contented  to  eieraee 
those  i>owers,  those  powers  may  still  be 
exereisetl ;  but,  if  the  powers  in  the  settle- 
ment are  more  restricted  than  the  povtn 
in  the  Act,  the  Act  says  that  the  provi- 
sions of  the  Act,  or  the  powers  ^ven  by 
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tib^  Act,  are  cumulative — ^that  is  to  say, 
tbat  the  powers  in  the  Act,  so  far  as  they 
give  larger  authority  than  is  given  by  the 
trusts  of  the  settlement,  may  be  exercised 
in  the  manner  prescribed  by  Uie  Act.  That, 
9M  it  seems  to  me,  makes  that  clause  intel- 
ligible, and  makes  both  parts  of  it  perfectly 
hurmonious.  The  second  sub-section,  I 
eoniSasB,  raises  some  difficulty.  I  do  not 
think  there  is  much  difficulty  with  r^ard 
to  the  first  part  of  it.  The  first  part  of  it 
MJ8  this — ''But,  in  case  of  confiict  be- 
tween the  provisions  of  a  settlement  and 
the  provisions  of  'this  Act,  relative  to  any 
natter  in  respect  whereof  the  tenant-for- 
life  exercises  or  contracts  or  intends  to 
ccBBrcise  any  power  under  this  Act,  the 
proviaionsof  this  Act  shall  prevail."  That, 
M  I  read  it,  means  that  in  any  case  where 
the  tenant-for-life  is  desirous  of  exercising 
tiie  powers  given  to  him  tinder  the  settle- 
aMnt,  or  given  to  him  under  the  Act,  if 
the  powers  under  the  settlement  are  less 
Iwneftdial  to  him — are  less  extensive  than 
the  powers  given  to  him  by  the  Act — he 
ii  entitled  to  exercise  the  power  under  the 
Ad^  notwithstanding  any  restrictions  con- 
tained in  the  settlement.  But  then  the 
latter  part  of  that  goes,  as  it  seems  to  me, 
altogether  away  from  the  case  of  a  tenant- 
Csr-life  who  is  exercising  the  power,  and  it 
deals  with  the  case  where  trustees  are 
eoBBicising  the  power ;  and  it  seems  to  me 
tiiat  it  is  meant  to  be  an  illustration  of 
what  is  intended  by  the  whole  spirit  and 
aeooe  of  the  Act,  which  was,  as  I  have 
■aioy  to  give  larger  powers  to  the  tenant- 
isr-Ufe  than  he  had  before;  and  it  pre- 
eeribfe  this,  that  in  all  cases,  ''  notwith- 
■laiMling  anything  in  the  settlement,  the 
eoneent  of  the  tenant-for-life  shall,  by  virtue 
of  this  Act^  be  necessary  to  the  exercise 
hjr  the  trustees  of  the  settlement  or  other 
penon  of  any  power  conferred  by  the 
Mttlement  exerdseable  for  any  purpose  pro- 
vided in  this  Act."  I  read  tibat,  therefore, 
to  mean  that,  amongst  other  things  that 
me  cnmnlative,  the  consent  of  the  tenant- 
ftr-life  most  now  be  added  to  the  exercise 
ef  anj  power  for  leasing  or  sale  by  the 
traatees  of  the  settlement,  although  not 
teqpiired  by  the  settlement.  I  should 
therefore,  to  the  conclusion  that  the 
\  of  the  settlement  cannot  henceforth 
the  power  of  sale  or  the  power  of 
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leasing,  vested  in  them  absolutely  at  their 
own  discretion  by  the  terms  of  the  settle, 
ment,  without  the  consent  of  the  tenant- 
for-life. 

Now,  in  this  case,  the  tenant-for-life 
is  an  infant.  The  question  is,  first  of  all, 
can  the  infant  give  that  consent?  The 
second*  one  is,  if  he  cannot  give  that 
consent,  is  there  any  person,  or  are  there 
any  persons,  who  can  give  consent  for 
the  tenant-for-life  ?  Now  I  cannot  help 
thinking  that,  in  the  construction  of  this 
Act,  I  ought  to  give  the  terms  of  the  Act 
the  widest  construction  I  can  give  con- 
sistently with  the  English  language,  so 
as  to  render  all  the  clauses  in  the  Act 
operative;  and  under  section  60  I  find 
that  the  trustees  of  the  settlement  are  to 
have  the  powers  of  the  tenant-for-life 
under  this  Act.  Now  this,  which  you 
may  call  a  fetter  upon  the  exercise  of  the 
discretion  of  the  trustees,  is  also,  as  it 
seems  to  me,  a  power  given  to  the  tenant- 
for-life  to  consent  or  refuse  his  consent  to 
the  exercise  of  the  discretion  vested  in  the 
trustees.  I  think,  therefore,  that  under 
the  60th  section,  the  trustees  of  the  settle- 
ment can  consent  on  behalf  of  the  tenant- 
for-life,  and  it  enables  the  trustees  to 
exercise  the  trusts  under  the  settlement 
with  that  consent.  I  am  confirmed  in 
that  by  the  section  to  which  Mr.  Hardy 
drew  my  attention,  the  33rd  section, 
which  is  an  exceedingly  beneficial  one, 
and  which  directs  that,  "  Where,  under 
a  settlement,  money  is  in  the  hands  of 
trustees,  and  is  liable  to  be  laid  out  in 
the  purchase  of  land  to  be  made  subject 
to  the  settlement,  then,  in  addition  to  such 
powers  of  dealing,  therewith  as  the  trustees 
have  independently  of  this  Act,  they  may, 
at  the  option  of  the  tenant-for-life,  in- 
vest or  apply  the  same  as  capital  money 
arising  under  this  Act/'  Either  there  is 
some  person  who  can  exercise  that  option, 
or  the  power  is  not  capable  of  being  ex- 
ercised during  the  minority  of  the  tenant- 
for-life.  I  think  it  is  impossible  to  hold 
that  it  was  the  intention  of  this  Act  to 
say  that  such  a  beneficial  power  as  that 
might  be  exercised  only  where  there  was 
an  adult  tenant-for-life,  and  I  think  that 
it  gave  an  option  whether  it  should  be 
exercised  or  not  during  the  minority  of 
the  tenant-for-life.     I  am  again  obliged 
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to  fall  back  upon  the  60th  section,  and  I 
i-ead  the  60th  section  as  giving  the  trus- 
tees of  the  settlement,  who  ai-e  able  to 
exercise  the  powers  of  the  infant  tenant- 
for-life  under  the  Act,  a  power  to  exer- 
cise the  option  for  the  tenant-for-life.  I 
think,  in  either  case,  it  was  intended  that 
where  there  was  an  infant  the  trustees 
of  the  settlement  should  be  able  to  do 
whatever  the  infant  was  authorised  to  do 
under  this  Act;  and  so  deciding,  I  think 
that  I  hannonise  the  sections  of  the  Act, 
at  all  events  sufficiently  to  make  the  Act 
reasonable  and  intelligible.  I  come,  there- 
fore, to  the  conclusion  that  the  power  for 
Icusing  under  this  settlement  may  still  be 
exercised  by  the  guardians,  but  with  the 
consent  of  the  trustees  of  the  settlement. 

The  same  observations,  of  course,  will 
apply  to  the  power  of  sale,  which  in  this 
case  is  vested  in  the  trustees  named  in 
the  settlement,  and  is  to  be  exercised  by 
them  with  the  consent  of  the*  testamentary 
guardians.  It  is  said  in  argument,  and 
not  unfairly,  that,  inasmuch  as  the  tes- 
tamentary guardians  must  consent  under 
the  settlement,  to  make  the  trustees  under 
the  settlement  also  consent  would  be  to 
give  two  guards  for  the  infant.  I  agree 
that  that  is  so.  All  I  can  say  is  that  the 
Act  has  said,  as  has  been  justly  observed, 
that  the  powers  are  not  to  be  excised 
from  the  settlement,  that  the  powers  of 
the  trustees  are  not  to  he  abridged  or 
restricted ;  and  I  hold,  therefore,  that 
the  power  of  sale  still  remains  to  be 
exercised  in  the  same  way  in  which  it  is 
directed  to  be  exercised  by  the  terms  of 
the  settlement  itself,  but  with  this  ad- 
ditional provision,  that  the  trustees -of  the 
settlement  must  now  consent  to  the  exer- 
cise of  it  under  section  60. 

The  power  of  leasing  must,  therefore, 
be  exercised  during  the  minority  by  the 
guardians  with  the  consent  of  the  trustees, 
and  the  powers  of  sale  and  enfranchise- 
ment by  the  trustees  as  before,  but  at  the 
request  and  by  the  direction  of  the  guar- 
dians. The  costs  of  all  parties  of  this 
application  as  between  solicitor  and  client 
will  be  paid  out  of  any  capital  moneys  in 
the  hands  of  trustees. 


Cookson,  Q.C.,  and  B,  S.  Fard^  for  the 
trustees. — The  question  has  arisen  whether 
your  Lordship's  decision,  that  the  ezerase 
by  the  trusted  of  the  power  of  sale  most 
be  at  the  request  and  by  the  direction  of 
the  guardians,  is  applicable  to  cues  in 
which  the  sale  is  a  sale  of  sur&oe,  re- 
serving minerals.  The  settlement  oontaine 
no  power  of  sale  authoriaing  sales  of  this 
description,  and  the  tmstees  therefore  sell 
entirely  by  virtue  of  their  statutory  powen 
under  section  17  of  the  Act  of  Pariiameni 
We  ask  leave  to  amend  the  summonn  hj 
adding  a  question  whether  the  requert  aiid 
direction  of  the  guardiana  are  neoessuy  to 
the  exercise  by  the  trusteee  of  their  Bteta- 
tory  powers  under  the  Act  of  seUiog  8a^ 
face  apart  from  minerals ;  and  we  mhaai 
that  the  answer  should  be  in  the  negative. 
To  require  request  and  direction  in  these 
cases  because  th^  testator  required  them 
in  other  cases  is  to  impose  on  the  ezeraae 
of  a  purely  statutory  power  a  fetter  not  to 
be  found  in  the  statute. 

Cozens  Hardy,  Q.C.,  and  ff.  J.  Lak, 
for  the  guardians. 


Pearson,  J. — ^In  my  opinion,  in 
in  which  the  trustees  desire  to 
powers  not  conferred  upon  them  by  the 
settlement,  but  conferred  entirely  by  the 
statute,  it  is  competent  for  them  to  ao  eo 
without  the  concurrence  of  the  testament- 
ary ^lardians,  and  I  shall  therefore  give 
leave  to  amend  the  summons  in  the  waj 
suggested,  and  answer  the  questakm  in  the 
negative. 


Solicitorfl— Bickarde  Sc  Son»  for  the  tniteei; 
Lake,  Beaumont  k  Lake,  for  the  guaidiani* 


Jun^  20. — The  case  was  now  mentioned 
again. 
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[IN  THB  COURT  OF  APPEAL.] 

Bakkbuptct. 

jBBBBLy  M.R. 

Baooallat,  L.J.  \£x parte  walker;  in 

IdNDLET,  L.J.         i  re  MC  HENRY. 

1883. 
Feb.  22. 

Bankruptey — Liquidation  —  Adjudica- 
Hcn—Bankruptct/  Act,  1869  (32  <k  33 
VieL  e.  71),  #.  125.  sub-s,  12. 

l%e  Court  has  pouter,  under  section  125, 
Mub-MCtion  I2f  of  the  Bankruptcy  Act, 
1869,  to  make  an  adjudication  against  a 
debior  who  hasJUed  a  petition /or  liquida- 
iian^  even  though  the  creditors  have  passed 
.no  retohUions  for  liquidation  lyy  arrange- 
fVMfil  or  composition. 

lliis  was  an  appeal  from  a  decision  of 
Mr.  Begistrar  £^Lzlitt  sitting  as  Chief 
Judge  in  Bankruptcy. 

On  the  15th  of  August,  1879,  McHenry 
filed  a  liquidation  petition.  The  first 
meeting  of  the  creditors  was  held  on  the 
SOth  of  October,  when  it  was  resolved 
that  the  meeting  be  adjourned  to  the  15th 
of  December,  1879,  the  meeting  being  of 
cyfnnion  that  it  was  inexpedient  that  the 
•tfttement  of  affairs  produced  by  the 
debtor  should  be  then  read.  At  this 
time  an  appeal  was  pending  against  a 
dedaion  of  Jessel,  M.R.,  in  an  action  of 
JewiU  V;  McUenryj  in  which  judgment 
had  been  given  against  McHenrj.  On 
the  15th  of  December  the  adjourned  meet- 
ing was  held,  and  again  adjourned  to  the 
12th  (tf  January,  1880.  After  this  there 
were  several  more  such  adjournments 
from  time  to  time,  and  on  the  15th  of 
November,  1882,  the  meeting  was  ad- 
journed to  the  28th  of  March,  1883. 
Meanwhile  the  appeal  in  Jewitt  v. 
McHenry  had  been  heard  by  the  Court 
of  Appeal  and  dismissed;  and  at  the 
timo  UU3  present  appeal  came  on,  M^Heniy 
had  presented  an  appeal  to  the  House  of 
liOrdB  in  Jewitt  v.  McHenry ^  and  that 
appeal  was  still  pending. 

At  none  of  the  adjourned  meetings  had 
aoj  resolutions  been  passed  for  a  liquida- 
tion or  composition.      On  the    30th  of 
Janiiaiy,  1883,  three  creditors  applied  to' 
the  Begistrar,  nnder  the  Bankruptcy  Act, 


1869,  s.  125.  sub-s^  12,  to  have  the  debtor 
adjudicated  a  bankrupt. 

The  Registrar  refused  the  application,' 
oh  the  ground  that  the  Court  had  no 
jurisdiction  to  adjudicate  under  sub-section 
12,  where  no  resolutions  for  liquidation  or 
composition  had  been  passed.  The  credi- 
tors appealed. 

Winslow,  Q,C.f  and  Sidney  Wool/,  for 
the  appellants. — The  only  object  of  the 
course  which  has  been  taken  was  to  delay 
the  creditors.  The  Court  has  power 
under  the  sub-section  to  adjudicate,, 
although  no  resolutions  for  liquidation  or 
composition  have  been  passed.  Reasonable 
adjournments  may  be  made — Ex  parte 
Till;  in  re  jRatcliffe  (1) — but  these  are 
beyond  all  reason.  . 

[They  were  stopped  by  the  Court.] 
Edward  Clarke f  Q»C.,  and  Finlay 
Knight,  for  the  debtor. — The  sub-section 
does  not  apply,  although  rules  266  and 
267  of  the  Bankruptcy  Rules,  1870,  may 
do  so. 

Jessel,  M.R. — We  all  think  that  the 
construction  put  on  sub-section  12  by  the 
Registrar  is  incorrect.  We  think  it 
applies,  although  no  resolutions  for  liqui- 
dation by  arrangement  or  composition 
have  been  passed.  We  therefore  discharge 
the  Registrar's  order,  and  remit  the  case  to 
him  to  deal  with  the  application  on  its 
merits.  We  reserve  the  costs  here  and  in 
the  Court  below. 

Baggallay,  L.J.,  and  Lindlet,  L.J., 
concurred. 


Solicitors — Mnnns  Sc  Longden,  for  appellants ; 
0.  A.  Sedgwick,  for  debtor. 


(1)  44  Law  J.  Rep.  Baiikr.  10.3;  Law  Rep.  10 
ChanceSl. 
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Baggallay,.  L. J.  ^      In    re    the    photo- 
Cotton,  L.J.  I  GRAPHIC     ARTISTS* 
1883.                r  CO-OPERATIVE  COM- 

April  3.        J  PANY  (limited). 

Company — Winding-up  Order — Appeal 
— Security /or  Costs. 

Where  a  company ,  which  has  been  ordered 

to  be  vyownd  up  on  the  ground  tluU  it  is 

unahle  to  pay  its  debts,  is  the  sole  appellant 

from  th^  winding-up  order,  security  for 

the  costs  of  the  appeal  must  be  given. 

On  the  15th  of  February,  1883,  the 
above-named  company  was  ordered  to  be 
wound  up  by  Ghitty  J.,  on  the  ground 
that  it  was  unable  to  pay  its  debts. 

The  company  appealed  against  the  order. 

The  i-espondent  to  the  appeal  now 
applied  that  the  company  might  be  ordered 
to  give  security  for  the  costs  of  the 
appeal. 

Davey,  Q.C,  Romer,  Q.C.,  and  Boome, 
for  the  motion,  relied  on  the  dictum  of 
James,  L.J.,  in  In  re  The  Diamonul  Fuel 
Company  (1),  that  whenever  an  order 
absolute  for  winding  up  a  company  hiis 
been  made,  and  that  order  is  appealed 
from  by  the  company  itself,  without  any 
one  else  being  made  responsible  for  costs, 
the  Ooiu't  will  entertain  an  application  for 
security  for  costs. 

Ince,  Q.C.y  and  Bramwell  Davis,  for  the 
company,  contra,  contended  that  there  was 
no  necessity  for  directing  security  to  be 
given.  The  costs  of  a  petitioning  creditor 
who  obtains  a  winding.up  order  are  made 
by  the  Companies  Acts  a  first  charge  on 
•  the  assets.  Therefoi*e,  if  the  appeal  fails, 
the  respondent  will,  according  to  the  usual 
practice,  get  his  costs  out  of  the  assets  of 
the  company,  which  are  more  than  suf- 
ficient for  the  purpose. 

Bagoallay,  L.J.,  said : — I  am  of  opinion 
that  security  for  costs  must  be  given  by 
the  company.  It  has  been  suggested  that 
the  proper  mode  of  dealing  with  this  appli- 
cation will  be  to  direct  the  costs  of  the 
respondent,   in   the  event  of  the  appeal 

(I)  49  Law  J.  Rep.  Clianc.301  ;  Law  Rep.  13 
Ch.  D.  400. 


being  unsucoeesful,  to  be  paid  out  of  tha 
assets ;  but  the  efifect  of  that  would  he  to 
pay  them  out  of  the  a&sets  which  oug^t  to 
go  to  the  creditors.  The  general  principle, 
as  stated  by  Lord  Jostioe  Jankes  in  the 
case  of  In  re  The  Diamond  Fv/d  Company, 
(1)  is,  in  my  opinion,  quite  oonect.  As  % 
general  rule,  where  a  company  is  ordend 
to  be  wound  up,  and  is  itself  the  sole 
appellant  from  that  order,  security  for  the 
costs  of  the  appeal  must  be  given. 

CoTTOir,  L.J.,  said : — I  also  am  of  tlie 
same  opinion.  The  company  has  been 
ordere<i  to  be  wound  up  because  it  u 
unable  to  pay  its  debts.  In  aucb  a  cms  it 
is  only  reasonable  that  the  company  who 
put  the  Court  of  Appeal  in  motioQ,  in 
order,  if  possible,  to  obtain  a  revenelof 
the  winding-up  order,  should  give  some 
security  for  the  costs  of  the  appeal  in 
order  to  relieve  the  assets  from  the  bnrdoi 
of  bearing  those  costs  in  case  the  t^^wtl 
should  be  unsuccessful.  In  future,  as  a 
general  rule,  where  a  company  which  has 
been  ordered  to  be  wound  up  on  the  grooDd 
that  it  is  unable  to  pay  its  debts  is  the 
sole  appellant  from  that  winding-up  order, 
security  for  the  costs  of  the  appeal  most  be 
given. 

Solicitors— Barnard  Sc  Co.,  for  applicant;  A.  B. 
&  H.  Steele,  for  the  company. 


Y,  J.  1         ,. 

183.     [     ^" 
il7.  J 


re  OLOAG  AND  milleb's 
CONTRACT. 


Fry,  J. 

1883. 
April 

Vendor  and  Purchaser — TitU — Rettrie- 
tive  Covenants — Waiver. 

A  purchaser  by  making  structural  cJr 
terations  after  notice  of  restrictive  covenank 
was  held  to  have  toaived  his  right  to  objed 
to  the  title  on  the  ground  of  the  restrio- 
lions. 

This  was  a  summons  under  the  Yendon 
and  Purchasers  Act.,  1874,  takai  out  bf 
F.  S.  Miller,  the  purchaser  of  a  freehold 
house,  to  have  it  declared  that  a  good  titie 


Vol.  52.] 

In  re  Oloag  and  MUler^i  Contract. 

had  not  been  shewn,  and  to  obtain  the 
return  of  1,500/.  he  bid  paid  by  way  of 
depoait  or  part  payment. 

A  written  agreement  for  sale,  dated  the 
23rd  of  November,  1882,  had  been  signed 
by  the  vendor  in  the  following  terms : — 
''  I,  Joseph  Richardson  Gloag,  hereby  tigree 
to  sell  Athole  Lodge,  Enfield,  with  all  out- 
houses thereto  belonging,  also  the  ground 
indoded  in  my  titles  thereto,  fi-eehold,  for 
twenty-four  hundred  pounds,  subject  to 
delivery  of  valid  title  to  him,"  and  the 
purchaser  had  signed  an  acceptance  of  the 
contrftct. 

The  vendor  was  registered  as  proprietor 
of. the  property  in  fee  with  an  absolute 
title,  subject  to  certain  conditions  an- 
nexed— namely,  that  *'  Not  more  than  one. 
house,  with  suitable  offices,  shall  be  built 
upon  any  part  of  the  land  transferred  to 
Joseph  Richardson  Gloag,  until  the  expi- 
xmtion  of  thirty  years  from  the  20th  day  of 
November,  1882,  and  such  house  to  be 
used  only  as  ft  piivate  dwelling  house. 
The  trees  on  the  said  land  shall  not  be  cut 
down,  except  so  far  as  may  he  necessary  for 
the  erection  of  such  house.  The  plans 
for  Ruch  house,  and  all  requisite  fences, 
shall  be  approved  by  the  surveyor  for  the 
time  being  of  Henry  Graves  and  J.  Taylor 
Smith,  or  the  survivor  of  them,  or  his 
heirs,  their  or  his  assigns.  No  earth  or 
gravel  shall  be  taken  from  the  said  land, 
exoept  for  the  building  to  be  erected 
thereon." 

The  purchaser  at  once  took  possession 
of  the  property,  and  on  the  27th  of  Oc- 
tober, 1882,  paid  1,500^.,  part  of  the  pur- 
chase-money, to  the  vendor.  And  (as  the 
Judge  held  on  the  evidence),  with  notice  of 
some,  at  least,  of  the  restrictive  conditions, 
made  structural  alterations  of  the  premises, 
which  had  not  been  completed. 

EveriUf  Q.O.y  and  MaidloWy  for  the  sum- 
mons.— The  existence  of  the  restrictive  con- 
ditions is  good  ground  for  rejecting  the  title 
— Andrew  v.  Aitken  (1)  and  In  re  Ilifjgins 
and  Hickman's  Contract  ( 2 ).  The  purchaser 
had  no  notice,  when  he  took  possession  and 
made  the  alterations,  of  the  conditions; 
even  if  he  had,  his  doing  so  was  no  waiver 

(1)  Ant^y  p.  294 ;  Law  Rep.  22  Ch.  D.  219. 
(S)  51   Law  J.  Rep.  CfaaDc.  772 ;    Law  Kcp. 
91  Ch.  D.  96. 
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of  his  right  to  reject  the  title,  unless  the 
objection  were  removed — Cnto  v.  Thomp- 
son (3),  Boimi  V.  I^tenson  (4)  and  Knatch- 
hull  V.  Rupert  (5). 

Cozens- Hardy y  Q.C.  {MetJwld  with  him), 
for  the  vendor,  referred  to  Burnell  v. 
Brown  (6). 

Fry,  J.  (without  calling  on  counsel  for 
the  vendor). — Two  questions  have  been 
argued  before  me.  The  first  is  whether 
the  purchaser's  right  to  a  good  title  was 
I'epelleil  by  communications  or  notice  given 
beifore  contract.  The  other  is  whether,  to 
any  extent,  there  has  been  a  waiver  of  the 
purchaser's  right  to  a  good  title  by  any 
subsequent  acts  of  his. 

In  my  view,  the  law  relating  to  the  first 
point  stands  in  this  way,  .Where  the  con- 
tract is  silent  as  to  a  good  title,  and  the 
right  to  a  good  title  is  merely  a  term  of  the 
contnict  implied  by  law,  that  implied  term 
may  be  rebutted  by  notice,  and  if  the 
vendor  has  said  he  could  not  make  out  a 
perfectly  good  title  to  the  freehold,  such 
notice  will  repel  the  right  to  a  clear  title ; 
but  if  the  contract  expressly  provides  for  a 
good  title,  inasmuch  as  such  notice  would 
be  inconsistent  with  the  contract,  the  no- 
tice is  unavailing,  and  whatever  notice  wns 
pi-eviously  given,  the  purchaser  would  be 
entitled  to  reject  the  contract  on  failure  to 
make  out  a  good  title.  In  the  present 
ca.se  it  appears  to  ihe  that  the  words, 
"  subject  to  delivery  of  valid  title  to  him," 
are  an  express  reservation  of  the  right  to 
have  a  good  title,  and  no  notice  which 
might  have  been  given  would  enure  so  as 
to  enable  the  vendor  to  exonerate  himself 
from  his  liability  under  the  contract  to 
shew  a  good  title. 

So  far  I  agree  with  the  contention  of. 
the  applicant.  Then  arises  this  question, 
•  Has  he  waived  his  right  by  any  acts  sub- 
sequent to  the  contract  1  And  before  con- 
sidering the  facts  of  the  case,  I  take  the 
opportunity  of  observing  that,  in  my  judg- 
ment, there  is  a  broad  distinction  in  aises 
where  the  contiuct  provides  for  the  title, 
and  also  possession  before  title  is  shewn, 
and  ca.ses  in  which   possession  is  taken 

(3)  Law  Rep.  9  Q.B.  D.  616. 

(4)  24  Bcav.  631. 
(6)  .S  Mer.  140. 
(6)  1  J.  if  W.  168. 
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without  express*^ stipulation.  And  again, 
there  is  a  distinction  lietween  acts  done, 
with  knowledge  of  defects  of  title  which 
can  be  removed,  and  such  acts  done  with 
knowledge  of  defects  which  cannot  be  re- 
moved, which  will  amount  to  a  waiver 
of  the  right  to  object.  For  exsimple,  sup- 
|)08ing  the  purchaser  knows  of  the  existence 
of  a  mortgage,  and  notwithstanding  takes 
possession,  so  doing  would  not  be  a  waiver 
of  his  right  to  have  the  mortgage  paid  off. 
On  the  other  hand,  if  there  were  a  right 
of  sporting  over  the  property  bought,  and 
the  purchaser  went  into  possession,  not- 
withstanding that  he  knew  of  the  right 
and  that  it  was  incapable  of  being  got  rid 
of  by  the  vendor,  there  would  be  sufficient 
to  shew  waiver. 

[After  weighing  the  evidence,  his  Lord- 
ship continued  :]  The  acts  of  tlie  purchaser 
appear  to  mo  very  strong  acta  on  the  part 
of  ther purchaser  knowing,  I  repeat,  the  con- 
ditions, and  I  think  that  he  has  brought 
the  case  within  the  principle  of  the  earlier 
cases,  where  the  purchaser  knows  of  con- 
ditions or  defects  of  title  over  which  the 
vendor  1ms  no  control,  and  notwithstanding 
that  thinks  fit  to  take  possession  and  make 
structural  alterations,  he  has  waived  his 
right  to  object  to  the  pirticular  conditions 
of  w^hich  he  hfui  notice. 

l^he    8xcrmnoii8  was   di^nissed    loUh 

eo8t^. 

Solicitors— Travcro,  Smith  &  Braithwaitc,  for 
the  summons ;  H.  Tayler,  for  the  vendor. 


plaintiff  under  an  order  of  tlid  9tli  of 
February,  1883,  by  which  order  the  drfen- 
dants  were  ordered  to  answer  the  sune 
within  a  certain  time  ailer  delivery.  Tbe 
time  allowed  for  answering  had  been  ex- 
tended, but  the  extended  tdme  had  ex- 
pii-ed. 

The  order  of  the  9th  of  Februaiy,  188S, 
was  an  order  made  by  the  chief  clerk  in 
chambers,  and  had  not  been  entered  or 
served  as  entered. 

De  C astro t  for  the  motion. 

Vaughan  IlawkiTis,  contra. — Snoe  the 
order  was  not  served  as  entered,  and  hu, 
m  fact,  never  been  entered  at  all,  and  smce 
entry  and  service  of  the  order  ai  entered 
are  required  before  an  order  «mi  be  en- 
forced, even  if  made  by  the  chid"  cleric  in 
chambers,  the  motion  cannot  saooeed— 
Consolidated  Order  XXXV.  role  3% 
DanidJ^s  Practice  (1),  SeUm  oh  Deenm  (2) 
and  Tolsan  v.  Jervis  (3). 

Be  Castro,  in  reply. — ^It  is  not  the  pno* 
tice  to  enter  chamb^  orders. 

Pearson,  J. — Although  it  is  a  cenuDon 
thing  in  ordinary  cases  not  to  take  tlie 
trouble  of  entering  orders  made  by  ik 
chief  clerk  at  chambers,  which  is  thooght 
to  occasion  unnecessary  expense^  yet  ib 
face  of  the  express  rule  to  which  I  havt 
been  referred,  I  cannot  hold  that  socfa  u 
order  can  be  enforced  unless  it  has  bees 
entered ;  and  I  must  therefore  refiiBe  tbii 
motion,  w4th  costs. 


} 


Pearson,  J. 

1883.  S       BALLARD  V.  TOMLINSON. 

May  4. 

Practice — Order  at  Chanibers — Entry — 
Enforcevieht — Consolidated  Order  XXXV, 
I'ule  32. 

An  order  made  by  the  chief  clerk  in 
chambers  cannot  be  enforced  by  writ  of 
attachment  until  after  entry. 

Motion  by  the  plaintiff  for  liberty  to 
issue  a  writ  of  attachment  against  the 
defendants  for  their  contempt  in  not 
answering  interrogatories  delivered  by  the 


Solicitors— G.  H.  K.  &  Ct,  A.  Fisher,  for  ptoin- 
tiflF;  Wright  &  Pilley,  agents  for  Rnstoo, 
Clark  &  Buston,  Brentford,  for  defendants. 


(1)  6th  ed.  p.  810. 

(2)  4  th  ed.  p.  1560. 

(3)  8  Beav.  364. 
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Bakkbuptct. 
Jesskl,  M.R. 

LnrDLEY,  L.  J.  I      Ex  parte  Wilkinson  ; 
BowEN,  L.  J.    r  in  re  bebry. 

1883. 
Feb.  1. 

Bankruptq^ — AasignmerU  by  Debtor  of 
aU  his  Property  to  secure  Existing  Debt 
'•'^Agreement   to    make  Further  Advances 
— Bankruptcy  Act,  1869  (32  d:  33  Vict.  c. 
71)9«.  6,  suh-s.  2. 

« 

Where  a  debtor  assigns  the  whole  of  his 
property  €U  security  for  cm  existing  debt, 
and  the  assignee  makes  a  bona  fide  promise 
to  make/urther  advances,  the  deed  wiU  not 
nseessarily  be  fraudulent  and  an  a^t  of 
taniruptey  within  the  Bankruptcy  Act, 
1869^  s.  6,  subs.  2,  although  the  agreement 
io  make  further  adva/nces  be  not  technically 
imding  at  law  or  in  equity. 

If  there  is  a  bond  fide  arrcmgem^ent  to 
muUde  'the  dsbtor  to  continue  his  business 
ike  deed  will  not  be  declared  void  as  against 
As  trustee  in  bankruptcy  of  the  debtor. 

Mx  parte  Dann  (51  Law  J.  Bep.  Chanc. 
«90;  Law  Rep.  17  Ch.  D.  26)  dis- 
Usiguished, 

m 

Joseph  Berry,  the  debtor  in  this  case, 

«Hried  on  business    as  a  cotton-spinner. 

In  June,  1882,  he  was  in  difficulties — 

iliBt  is,  he  wanted  a  supply  of  cotton  for 

Ub  bnsinesB  and  had  not  the  money  to 

pij  for  it.     At  this  time  he  owed  885/.  to 

AriDe    &    Co.,    his  brokers,  for    cotton 

ioptilied,  and  they  declined  to  let  him 

.'•▼Q  aQy  more  on   credit.     In  order  to 

^Kliioe  them  to  continue  the  supply.  Berry 

MMrwic  them  a  bill  of  sale,  dated  the  7th  of 

vtccftftt,  1882,  by  which  he  assigned  to  them 

^      tliQt  engines,  trade  maclnnery,  plant, 

utensils,  articles,  personal  chattels 

things  belonging  to  him  and  used  by 

in  his  mill  by  way  of  mortgage  to 

ve  the  payment  of  the  885/.  then  due, 

further  advances,  not  exceeding  in 

whole  1,250/.     The  deed  was  regis- 

~  as  a  bill  of  sale,  and  after  its  execu- 

__,  _    Seville  &  Co.  supplied   Berry  with 

'^'^■^cm  nearly  to  the  specified  amount. 

On  the  4th  of  August,  1882,  Berry  filed 
^Hqnidation  petition,  a  balance  of  1,186/. 
Yoi*.  62.— OoiMC. 


Ss.  2d.  being  then  due  from  him  to 
Seville  <&  Co. 

On  the  application  of  the  trustee  in 
the  liquidation  the  'Judge  of  the  Oldham 
County  Court  made  an  order  declaring 
that  the  bill  of  sale  was  fraudulent  and 
void  as  against  the  trustee,  and  an  act  of 
bankruptcy,  as  being  an  assignment  of 
substantially  the  whole  of  the  debtor's 
property  to  secure  an  existing  debt  with- 
out a  sufficient  present  advance.  Seville 
&  Co.  appealed  to  the  Chief  Judge. 

« 

Winslow,   Q.C.,   and    French,  for    the 
appellants,  relied  on  Ex  parte  ThrelfaU 
1),  Ex  parte  Winder;  in  re  Winstanley 
2)  and  Ex  parte  King  (3). 

Horton  Smith,  Q.C.,  and  S.  Taylor,  for 
the  trustee,  cited  Smith  v.  Cannan  (4), 
Ex  parte  Hawker  (5),  Ex  parte  Foxley 
(6)  and  Ex  parte  Dann  (7). 

Bacon,  C.J.,  being  of  opinion  that 
there  was  a  bona  fide  engagement  entered 
into  to  enable  the  debtor  to  carry  on  his 
business,  and  that  such  engagement  was 
duly  performed  by  the  appellants,  declared 
the  bill  of  sale  good. 

The  trustee  appealed. 

Horton  Smith,  Q.C.,  and  S.  Taylor,  for 
the  appellant. — A  promise  or  under- 
standing to  make  further  advances  is  not 
of  itself  sufficient  to  support  an  assign, 
ment  of  the  whole  of  a  debtor's  property 
as  security  for  an  existing  debt  and  fur- 
ther advances,  even  if  the  advances  are 
afterwards  actually  made — Ex  parte  Dann 

(7). 

[Jessel,    M.R. — That    case    does    not 

decide  that  there  must  be  a  binding  agree- 
ment. The  principle  is  laid  down  in 
Robson  on  Bankruptcy  (8).] 

There  is  no  ground  for  reversing  the 
decision  of  the  County  Court  Judge,  who 

(1)  46  Law  J.  Rep.  Bankr.  8. 

(2)  45  Law  J.  Rep.  Bankr.  89 ;  Law  Rep.  I 
Ch.  D.  660. 

(3)  46  Law  J.  Rep.  Bankr.  109 ;  I^w  Rep.  2 
Ch.  D.  256. 

(4)  2  E.  &  B.  36. 

(6)  41  Law  J.  Rep.  Bankr.  34 ;  Law  Rep.  7 
Chanc.  214. 

(6)  Law  Rep.  3  Chanc.  516. 

(7)  61  Law  J.  Rep.  Chanc.  290 ;  Law  Rep.  17 
Ch.  D.  26. 

(8)  4th  ed.  138. 
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had  the  witnesses  hcfbre  him.  See  also 
Ex  parte  Kiii^j  (3),  Ex  parte  EUi8{d),  E  x 
parte  Greatier  (10)  and  Ex  parte  Foxley 
(6). 

WinsloWy  Q*C.f  and  Bighamy  for  the 
respondents. — There  was  a  bona  fide 
present  advanoe  to  enable  the  debtor  to 
carry  on  his  business ;  the  bill  of  sale  was 
therefore  not  fraudulent  as  against  the 
trustee — Ex  parte  Fisher  (11),  Ex  parte 
King  (3)  and  Ex  parte  Winder  (2). 

Jessel,  M.R. — I  am  satisfied  that  the 
debtor  did  by  this  deed  assign  the  bulk 
of  his  property.  He  did  it  no  doubt 
under  great  pressure ;  he  could  not  go  on 
without  further  supplies  of  cotton.  The 
mortgagees  were  the  persons  to  supply 
the  cotton  if  any  one  did,  and  they  agreed 
to  continue  the  supply  up  to  a  total 
amount  of  1,250/.,  including  the  debt  then 
owing  to  them,  which  appears  by  the 
recited  in  the  deed  to  have  amoimted  to 
nearly  900Z.  There  was  therefore  to  be 
an  advance  to  the  extent  of  350Z.  over 
and  above  the  amount  which  was  then 
owing.  The  deed  recites  an  agreement  to 
that  effect  on  the  part  of  the  mortgagees, 
on  condition  that  security  should  be  given 
to  them  for  the  amount  then  owing,  and 
also  for  any  further  advance  up  to  the 
total  amount  of  1,250/.  If  there  was 
really  a  bona  fide  agreement  on  the  part 
of  the  mortgagees  to  give  the  further 
supply  of  cotton  with  the  view  of  enabling 
the  debtor  to  carry  on  his  business,  it 
appears  to  me  that  the  transaction  would 
not  be  an  act  of  bankruptcy,  even  assum- 
ing that  the  deed  included  the  whole  of 
the  debtor's  assets.  Was  this  then  such  a 
bona  fide  agreement,  or  was  it  a  mere  pre- 
tence to  secure  payment  of  the  existing 
debt?  I  should  like  to  be  able  to  say 
that  the  evidence  was  more  satisfactory 
than  it  is.  But  there  are  two  answers  to 
be  made.  In  the  first  place  this  is  an 
appeal  from  the  Chief  Judge,  and  he  has 
come  to  tlie  conclusion  on  the  evidence 
that  the  transaction  was  a  bona  fide  one ; 
and  befpre  we  can  reverse  his  decision  we 

(9)  45  I^aw  J.  Rep.  Bankr.  159 ;  Law  Rep.  2 
Ch.  t).  797. 

(10)  46  Law  J.  Rep.  Bankr.  769. 

(11)  41  Law  J.  Rep.  Bankr.  62;  Law  Rep.  7 
Chanc.  636. 


must  be  satisfied  that  he  was  wrong.-  In 
the  second  place,  the  obligation  was  on 
the  trustee  to  shew  that  the  transftctkn 
was  not  a  bona  fide  one,  and  we  mint  be 
satisfied  that  he  has  discharged  his  oUigi- 
tion.     In  both  these  points  of  view  I 
think  the  evidence  is  deficient.    I  by  no 
means  adopt  the  view  that  the  eoninct  by 
the  mortgagee  to  make  farther  advioas 
must  be  a  binding  contract  in  this  aenn, 
that  the  specific  performance  of  it  covld 
be  enforced  in  equity,  or  damages  for  the 
breach  of  it  recovered  at  law.     The  rneen- 
ing  of  the  law  on  this  subject  is  that  tbe 
vfldidity  of  the  deed  depends  upon  tin 
question  whether  it  was  a  fraadulent  deed 
— that  isy  executed  in  order  to  deftat  or 
delay  creditors.     Every  one  who  is  «d* 
gaged  in    or    acquainted    with   bnBiMBi 
matters  knows  that  business  men  are  in 
the  habit  of  acting  on  what  I  may  eaU 
''  honour  contracts,"  contracts  which  an 
not  binding  in  law,  contracts  of  a  vague 
and   indefinite  character  the  specific  per- 
formance of  which  could  not  be  enfoned 
in  equity,   nor   could    damages   fir  the 
breach  of  them  be  recovered  at  law.    But 
business  men  act  upon    such    oontncti 
every  day.     If  a  debtor  says  to  hiB  en- 
ditor,   ''Wni  yon  continue  supplying  ne 
with  goods  on  credit,"  and  the  creditor  saj^ 
"  I  will,  if  you  give  me  such  a  aecnritj,* 
and  no  definite  time  is  fixed  during  whidi 
the  supply  is  to  last  (the  creditor  may 
even  say  ''  I  will  go  on  supplying  yoo  n 
long    as  you   are    doing*   well   in  your 
business  "),  the  debtor  may  be  able  to  relj 
on  the  cLaracter  of  the  creditor,  and  maf 
be  content  with  his  mere  promise.    And 
it  appears  to  me  that,  if  it  is  a  ftons^ 
promise,  made  not  for  the  mere  pnipoeecf 
securing  the  existing  debt,  but  to  enable 
the  debtor  to  carry  on  his  basmeeB  u 
before,  if  it  is  a  bona  fide  arrangepunt  en 
both  sides,  the  mere  fact  that  there  is  nc4 
a  technically  binding  contract  to  mak0 
further  advances  is  not  sufficient  to  ]fl^7 
the  arrangement  open  to  the  objedioB 
that  it  was  made  to  defeat  or  dday  cr^ 
ditors,  and  therefore  fitiudulent  and  voia 
as  an  act  of  bankruptcy.     In  the  fmb"^ 
case,  indeed,  I  think  that  contract  wa0 
much  more  definite  than  that.    I  oan  fli> 
nothing  on  the  £iEM»  of  it  to  lead  to  w 
conclusion  that  it  was  a  fiction.    Ooea 
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►■1 

I 


the  parties  has  sworn  that  it  was  not,  and 

•im  was  not  cross-examined.     The  debtor 

>  MjB  that  he  was  in  snch  a  state  of  em- 

■^  fenmflBment  that  he  oould  not  go  on.     He 

« fid  Doty  however,    oommunicate  to    the 

•^OVeditoijB  in  what  a  melancholy  state  his 

aAln  were,  and  it  does  not  appear  that 

/jttMy  knew  it.     After  the  arrangement  in 

Ig/mMcm  was  made  they  factually  supplied 

ipliBi  witb  goods  to  veiy  nearly  the  amount 

^tlMiitininnil  in  the  deed.     That  is  evidence 

^  their  b<ma  JldeSy  evidence  that  they 

llwi^   intended   to    supply    the    goods. 

at  the  arrangement  as  a  whole, 

that  is  the  proper  way  to  look  at  it,  I 

the  evidence  £Edls  Ediort  of  shewing 

it  was  a  mere  scheme  to  obtain  pay- 

of  the  pre-existing  debt. 

On  the  whole,  though  it  is  a  case  of 

■oroiciony  I  do  not,  as  a  Judge  of 

Jy  feel  that  I  am  in  a  position  to 

ftom  the  conclusion  of  the  Chief 

The  appeal  muqt  be  dismissed. 


K* 


IilVDiiBT,  L.  J. — The  question  is,  whether 
■eeari^   which    was    given    to    the- 
ents  amounted  to  an  act  of  bank- 
within  sub-section  2  of  section  6  of 
kruptcy  Act,  1869.     Let  us  see 
sort  6£  conveyances  or  dispositions 
firandalent  within   that    sub-section. 
would,  I  think,  be  dangerous  to  lose 
of  the  statutor}'  enactment  in  con- 
the  tests  of  its  application.     The 
thing  which  suggests  itself  as  coming 
the  words  is  a  fraudulent  prefer- 
aiid    I    think    the  County   Court 
regarded  the  transaction  rather  as 
feaadolent  preference.     I  do  not,  how- 
V  think  that  the  evidence   supports 
;  nor  has  the  appeal  been  argued 
Ikai  footing.     It  is  suggested  that  the 
ii  an  act  of  bankruptcy,  because  it  is 
nt  of  the  whole  of  the  debtor's 
J  in  consideration  of  an  existing 
No  doubt  that  is  one  of  the  tests 
determining  whether  a  deed  is  fraudu- 
;  bat  in  applying  that  test  we  must 
low  tfight  of  the  words  of  the  statutory 
ty  and  we  must  have  r^^ard  to 
I  dead  itself  and  to  all  the  circumstances 
Iheoaae.     The  deed  contains  a  I'ecital 
the  mortgagees  had  agreed  to  supply 
debtor  with  cotton  up  to  a  certain 
t.    They  did  not  execute  the  deed. 


but  still  the  recital  is  evidence  of  an 
agreement  on  their  part  to  supply  him 
with  that  which  he  needed  in  order  to 
carry  on  his  business,  and  they  did 
in  fact  supply  him  with  it.  It  appears 
to  me  that  the  case  is  one  of  some  diffi- 
culty and  suspicion ;  but,  having  listened  to 
the  argument,  I  am  of  opinion  that  the 
burden  of  proof  being  on  the  trustee,  the 
materials  are  insufficient  for  upsetting  the 
deed.  It  is  too  doubtful  a  case  to  justify 
us  in  coming  to  the  conclusion  that  the 
transaction  was  fraudulent. 

Bo  WEN,  L.J. — I  am  of  the  same  opinion. 
I  agree  in  what  has  been  said  as  to  the 
facts,  as  well  as  in  the  view  of  the  law 
which  has  been  expressed  by  the  Master 
of  the  Eolls. 


Solicitors — Hamlin  &  Granimcr,  agents  for 
Joseph  Whitaker,  Oldham,  for  trostee;  W. 
W.  Wynne  &  Son,  agents  for  Simpson  k 
North,  Liverpool,  for  the  mortgagees. 


Pollock,  B., 
Jor 

PBABSON,   J.  ^     ^^^^  ^    HUMPHREYS. 

Feb.  iV. 
April  19. 

Statute  of  LimitcUians — Absolute  Ac- 
knowledgment of  Debt. 

The  defendant,  whose  debt  to  the 
plaintiff  was  barred  by  the  Statute  of 
Limitations,  on  the  \%th  of  October,  1879, 
wrote  to  him  the  following  letter :  "  At  that 
time  {next  Christmas)  both  principal  and 
interest  will  have  been  paid  in  fuXL^ : — 
Held,  that  this  was  a  sufficient  acknow- 
ledgment to  take  the  case  out  of  the  statute. 

Action  with  witnesses. 

This  was  an  action  by  the  executors  of  the 
will  of  the  late  John  Humphreys,  claiming 
an  account  of  what  was  due  by  the  defen- 
dant to  the  plaintifis  for  principal  moneys 
advanced  by  John  Humphreys  to  the 
defendant,  together  with  interest  on  the 
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Green  v.  Swnjfhreys, 

amount  of  such  principal  moneys  for  the 
time  being  remaining  unpaid.  No  pay- 
ment, on  account  of  principal  or  interest, 
had  been  made  since  the  year  1859. 

The  defendant  by  his  statement  of 
defence  relied  on  the  Statute  of  Limita- 
tions. 

In  answer  to  this  defence  the  plaintifis 
gave  in  evidence  a  letter,  dated  the  1 8th 
of  October,  1879,  written  by  the  defen- 
dant to  John  Humphreys,  containing  this 
passage,  '*  I  thank  you  for  your  very  kind 
intentions  to  give  up  the  rent  of  Tyn-y- 
Burwydd  next  Christmas,  but  I  am  happy 
to  say  at  that  time  both  principal  and 
interest  will  have  been  paid  in  full.'' 

In  the  opinion  of  the  Court  the  evidence 
shewed  that  the  words  ''principal  and 
interest "  referred  to  the  particular  debt 
due^  from^the  defendant  to  John  Hum- 
phreys. 

The  main  question  in  argument  was 
whether  this  letter  was  a  sufficient  ac- 
knowledgment to  take  the  debt  out  of 
the  Statute  of  Limitations. 

Iligghia,  Q.C.,  and  George  Henderaon, 
for  the  plaintiffs. — The  letter  of  October, 
1879,  is  an  absolute  acknowledgment  in 
writing  sufficient  to  take  the  debt  out 
of  the  Statute  of  Limitations.  Such  an 
acknowledgment  is  sufficient  although 
the  debt  was  birred  at  the  date  of  the 
letter — CJuisemore  v.  Turner  (1).  They 
also  referred  to  Quhvcey  v.  Sharpe  (2) 
and  Skeat  v.  Lindsay  (3). 

Cro88lei/y  Q.C.y  and  Northaiiore  Laiorence, 
for  the  defendant. — The  letter  is  not  a 
sufficient  acknowledgment  to  take  the 
debt  out  of  the  Statute  of  Limitations. 
"  Tlie  new  promise,  and  not  the  old  debt, 
is  the  measure  of  the  creditor's  right " — 
Philips  V.  Philips  (4).  They  also  referi'ed 
to  Kennett  v.  MUhcmk  (5). 

Jud^jmejit  reserved. 

Pollock,  B.  (on  April  9). — In  this 
c<ise  the  plaintiffs,  who  are  the  executors 

(1)45  Law  J.  Rep.  Q.B.  66;  Law  Rep.  10 
Q.li.  500. 

(2)  45  Law  J.  Rep.  Exch.  347 ;  Law  Rep.  1 
Ex.  D.  72. 

(3)  46  Law  J.  Rep.  Exch.  249;  Law  Rep. 
2  Ex.  D.  314. 

(1)  8  Hare,  300.     . 

(5)  8  Bing.  38;  1  Law  J.  Rep.  C.P.^. 


of  John  Humphreys  deceased,  ckumed 
against  the  d^endant  payment  of  3282. 
At  the  trial  it  was  proved  to  my  sstuh 
faction  that  this  amount  was  doe  in 
account  from  the  defendant  to  the  plain. 
tif!s'  testator.  It  also  appeared,  however, 
that  the  amount  had  been  due  for  moro 
than  six  years,  and  that  no  payment  fir 
principal  or  interest  had  been  made  to 
the  said  John  Humphreys  or  the  plun^ 
tiffs,  or  to  any  other  person  on  their 
behalf,  for  upwards  of  six  years  befiofe  the 
commencement  of  the  action. 

The  defendant  having  pleaded  the 
Statute  of  Limitations,  the  only  qnestun 
between  the  parties  was  whether'  the 
debt  was  barred.  In  answer  to  thii 
defence,  the  plaintiff  gave  in  evidoioe  a 
letter  dated  the  18th  of  October,  1879, 
as  to  which  the  defendant  contended  thit 
there  was  no  evidence  to  shew  that  it 
related  to  the  debt  in  question;  and, 
secondly,  that  assuming  that  it  did  relate 
to  the  debt  in  question,  it  did  not  oootein 
any  acknowledgment  sufficient  to  take 
the  case  out  of  the  statute.  Upon  the 
first  point  I  was  satisfied  at  the  hea^ 
ing,  upon'  the  whole  of  the  evidenee, 
that  the  letter  related  to  the  debt  in 
question. 

With  regard  to  the  second  point,  I  took 
time  to  consider  my  judgment  Hm 
words  of  the  letter  in  question  relied  upon 
by  the  plaintifi^  are  as  follows,  **  1  thank 
you  for  your  veiy  kind  intentions  to  gite 
up  the  rent  of  Tyn-y-Burwydd  next 
Christmas,  but  I  am  happy  to  aaj  at 
that  time  both  principal  and  interest  will 
have  been  paid  in  full." 

The  conclusion  at  which  I  arrive  U| 
that  the  mention  of  "  both  principal  and 
interest"  with  their  context  is  a  suffi- 
cient acknowledgment  of  the  existence  U 
a  debt  from  which  to  imply  a  promise  to 
pay ;  and  if  this  is  so,  the  case  is  taken 
out  of  the  statute,  unless  there  be  anj 
expressions  in  the  residue  of  the  letter 
which  shew  that  the  promise  is  limited  or 
made  conditional  upon  the  happening « 
some  particular  event.  Now  the  words 
"  will  have  been  paid,"  so  fax  firom  vor 
posing  any  condition  exi)ress  or  u>^FJ|^ 
almost  amount  to  a  promise  to  pay.  Thc^ 
do  not  merely  convey  a  hope,  which  hie 
been  thought  to  be  insufficient,  but  denote 
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rather  an  intention  to  pay,  with  the 
power  of  doing  so. 

I  was  referred  during  the  argument  to 
several  cases  in  support  of  the  plaintiffs' 
contention;  but  as  each  decided  case 
tarns  so  much  upon  the  i)articular  lan- 
guage used  in  the  document  relied  upon 
to  take  the  debt  out  of  the  statute,  but 
little  would  be  gained  by  noticing  them. 
lliere  is  one,  however,  Gliaaemore  v. 
7\kmer  (1),  decided  by  the  Exchequer 
Chamber,  of  which  I  may  say  that  it 
appears  to  me  to  do  more  than  cover  the 
present  case.  The  words  used  there  were 
these,  ''The  old  account  between  us, 
which  has  been  standing  over  so  long,  has 
not  escaped  our  memory ;  and  as  soon  as  we 
can  get  our  affiurs  arranged,  we  will  see 
you  are  paid.  Perhaps  in  the  meantime 
yon  will  let  youi*  clerk  send  me  an 
•ooount  of  how  it  stands."  Some  of  the 
Judges,  both  in  the  Queen's  Bench  and  on 
appody  thought  that  the  expression  "  as 
soon  as  we  can  get  our  affiiirs  arranged  " 
implied  a  condition ;  but  the  majority  in 
the  Exchequer  Chamber  held  the  letter  to 
be  sufficient. 

There  will  be  judgment  therefore  for 
the  plaintifis,  in  accordance  with  paragraph 
1  of  the  statement  of  claim. 
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Bolioiton — Hanters,  Gwatkin  &  Haynes,  for 
plaintifEs;  Davidson  &  Morriss,  for  defen- 
dant. 


[IN  THE  COURT  OF  APPEAL.] 

JSSSKL,  M.R. 
Ck)TTOH,  L.  J. 
lilNDLET,  L.J.    >     DUTTON  V.   THOMPSON. 

1883. 
March  16. 

VclufnJtary  Settlemenf — Costs  of  Trttstee 
'^Ccniraci/or — Appeal  for  Costs  only — 
liaierialitt/  of  Provisions  in  Settlement. 

Where  t^te  Court  is  asked  to  set  aside  a 
voluniart/  settlement^  the  q^iestion  to  Ik  con- 
mdertd  is  whet/ier  the  settlor  really  under- 
stood what  he  was  about  in  making  the 
teUlementf  and  the  particular  provisions 
in  the  aeUletncnt  are  immaterial^  exce/ji  in 


so  far  as  tlieir  cJiaracter  shews  that  the 
settlor  coidd  npt  liave  understood  the  effect 
of  the  settlemeiU, 

When  a  settlement  has  been  set  aside^  the 
contract  of  trusteeship  under  which  a 
trustee  is  /held  to  contract  for  jxiyment  of 
his  costs,  charges  and  expenses,  cannot  be 
treated  as  existing,  and  an  aj)peal  a^gainst 
the  order  of  a  Judge  directing  the  trustee  to 
pay  the  costs  is  an  appeal  for  costs  loithvn 
section  4:1  of  the  Judicature  Act,  1873,  atk^ 
is  not  within  the  decision  of  Turner  v, 
Hancock  (51  Law  J.  Rep.  Chanc.  617 ; 
Law  Rep.  20  Ch.  D.  303). 

This  was  an  appeal  from  a  decision  of 
Bristowe,  Y.C,  setting  aside  a  voluntary 
settlement  and  making  the  appellant,  the 
trustee  of  the  settlement,  pay  the  costs  of 
the  action. 

The  nephew  of  the  appellant,  the  plain- 
tiff, was  a  young  man  whom,  upon  the 
evidence,  the  Court  held  to  he  a  man  of 
somewhat  below  the  ordinary  average  of 
intellect,  and  he  was  entitled  absolutely 
under  a  will  to  a  legacy  of  no  great  amount. 
The  young  man  being  improvident,  a  settle- 
ment was  prepared,  at  the  suggestion  of  his 
stepmother,  by  the  appellant,  whereby  the 
legacy  was  assigned  by  the  plaintiff  to  the 
appellant  upon  trust  as  the  plaintiff 
should,  with  the  consent  of  the  trustee, 
appoint,  such  consent  to  be  in  the  abso- 
lute discretion  of  the  trustee;  in  default 
of  appointment,  to  the  plaintiff  for  life, 
then  to  his  children,  with  remainder  to 
'  his  stepmother  absolutely,  if  then  living, 
and .  with  an  ultimate  remainder  to  the 
settlor's  next-of-kin.  The  settlement  was 
read  over  to  the  plaintiff  by  the  appellant, 
and  the  settlor  expressed  his  approval; 
but  the  Court  came  to  the  conclusion  upon 
the  evidence  that  he  did  not  really  under- 
stand the  true  effect  of  the  settlement 
upon  his  positioh  and  his  interest  in  the 
legacy,  the  Court  holding  at  the  same' 
time  that  there  was  no  suspicion  of  any 
malajides  on  the  pai*t  of  the  appellant  and 
the  stepmother,  but  that  the  settlement 
had  been  made  with  the  honest  intention 
of -benefiting  the  settlor. 

The  settlor  subsequently  brought  the 
pi'esent  action  against  the  trustee  to  set 
aside  the  dwnl,  and  Bristowe,  V.C.,  gave  the 
judgment  Jibove  UK'ntioned.     It  appeai^ed 
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that  the  Yioe-Chanoellor  was  considerably 
influenoed  by  the  clause  in  the  deed 
making  the  consent  of  the  trustee  re- 
quisite to  any  appointment  by  the  settlor, 
as  shewing  an  unworthy  desire  on  the 
trustee's  part  to  obtain  control  over  the 
fund. 

The  father  and  stepmother  appeared  in 
the  Court  below  and  disclaimed  all  interest 
under  the  settlement. 

Kekewich,  Q.C.j  and  Clare,  for  the 
appellant. — The  Vice-Ghancellor  has  set 
aside  the  deed,  and  not  only  deprived  the 
defendant  of  his  costs,  but  has  further 
ordered  him  to  pay  the  whole  costs  of  the 
action.  The  appeal  is  against  the  whole 
judgment,  but  it  is  immaterial  to  the  ap- 
pellant whether  the  settlement  be  upheld 
or  set  aside ;  he  only  wants  his  costs,  and 
costs,  charges  and  expenses  to  which  he  is 
entitled  as  trustee. 

[Jessel,  M.R. — Vou  must  maintain  the 
settlement— otherwise  it  is  an  appeal  for 
costs  only.  If  the  settlement  is  set  aside, 
the  costs  are  not  trustee's  costs.  A  ti'ustee 
of  a  settlement  which  turns  out  to  be 
void  gets  no  cost«.] 

Turnery,  Hc^icock  (1)  was  the  caae  of 
a  voluntary  settlement  where  the  trustee 
was  held  entitled  to  appeal  for  hia  costs. 

[Cotton,  L.  J. — There  the  action  was  to 
carry  out  the  trusts  of  the  settlement ;  here 
it  is  against  the  trusts.] 

Then  we  submit  that  the  deed  should 
be  allowed  to  stand. 

The  Vice-Chancellor  appears  to  have 
discovered  in  the  provision  in  the  settle- 
ment requiring  the  consent  of  the  trustee 
to  any  appointment  by  the  settlor  an 
unworthy  motive  in  the  trustee  to  acquire 
power  over  the  settlor's  actions ;  but  the 
consent  of  the  trustee  to  the  exercise  of 
a  power  of  appointment  is  a  reasonable 
requisition  and  has  met  with  judicial  ap- 
proval. In  Everitt  v.  Everitt  (2),  although  a 
voluntary  settlement  was  set  aside  on  the 
ground  of  improvidence — still  the  trustees 
were  allowed  their  costs,  charges  and  ex- 
penses properly  incurred ;  and  there  Vice- 
Chahoellor  James  said  that  he  thought  that 

(1)  61   Law  J.  Rep.  Chanc.  517;   Law  Rep. 
20  Ch.  I).  303. 

(2)  39  Law  J.  Rop.  Chanc.  777 ;  Law  Rep.  10 
Kq.  40r>. 


if  the  settlor  had  put  herself  ander  the  ood- 
trol  of  trustees  the  settlement  might  have 
stood  if  she  had  reserved  hetBelf  a  power 
of  revocation,  with  the  consent  of  the 
trustees,  so  as  to  meet  the  exigenciee  of 
life ;  and  in  PhiUipa  v.  MulUngt  (3)  a 
voluntaiy  settlement  was  upheld,  altiioii^ 
the  settlor  had  no  power  of  revooatum,  no 
power  of  appointment  in  defiaolt  of  iatm, 
and  no  power  to  appoint  new  trustees. 

J^ig^y  Q-C.f  and  Dr,  PankhurH,  for  tli8 
plaintiff,  were  not  called  upon. 

Jessel,  M.R. — ^There  are  two  pointt  in 
this  case — the  first,  whether  the  deed  cia 
stand  or  not;  and  on  that  question  the 
trustee,  although  he  has  no  interest  in 
upholding  the  deed,  can  i^peal,  becsaoie  he  * 
has  been  ordered  by  the  Judge  below  to 
pay  the  costs  of  the  action.  The  aeoond 
point  is,  whether,  assuming  that  the  deed 
is  set  aside,  the  trustee  can  i^ppeal  as  to 
that  part  of  the  decision  which  orders  him 
to  pay  costs. 

On  the  first  point  I  think  that  the  deed 
cannot  stand,  because  to  my  mind  it  ii 
clear  that  the  plaintiff  did  not  nndenbmd 
what  he  was  doing  when  he  executed  ii 

I  emphatically  disagree  with  many  of 
the  decisions  which  are  to  be  foxmd  re- 
ported, in  accordance  with  which  deeds  d 
settlement  have  been  set  amde,  upon  the 
groimd  that  they  have  contained  proviaoiu 
which  the  Court  thought  were  not  such  is 
should  have  been  inserted  in  the  deed, 
having  I'egard  to  the  benefit  of  the  settkr. 
It  is  not,  in  my  opinion,  the  duty  of  the 
Coui*t  to  set  aside  deeds  because  the  pro- 
visions contained  in  them  are  not  sndi  is 
the  Court  may  think  should  properly  hsTS 
been  inserted. 

If  the  person  making  the  settlement 
really  understands  what  he  is  about,  and 
intends  to  make  the  settlement  in  the 
form  in  which  he  does  in  fiust  make  it)  it  ie 
not  the  duty  of  the  Court  to  set  thit 
settlement  aside  because  it  turns  out  to  be 
prejudicial  to  the  interest  of  the  settlor. 

It  may  be,  of  course,  that  the  proviaooi 
contained  in  the  settlement  are  so  absurd 
and  so  improvident  that  no  reasonable 
person  could  possibly  have  inserted  thenii 
or  that  such  provisions  were  omitted  as  no 

(3)  41  Law  J.  Rep.  Chanc.  211  ;  Law  Bep.  7 
Cbanc.  244. 
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raaaonable  person  would  have  omitted, 
and  that  may  be  a  reason  for  shewing 
that  the  setUor  did  not  understand  the 
deed  he  executed — but  that  is  the  only 
way  in  which  the  particular  provisions  in 
the  gettlement  can  be  used. 

In  the  present  case,  I  do  not  think  that 
the  plaintiff  understood  what  he  was  doing, 
although  I  am  not  imputing  any  blame 
to  the  defendant  or  any  one  else ;  and  if 
I  had  been  the  Judge  of  first  instance  I 
should  not  have  oixlered  the  defendant  to 
pay  the  costs.  [His  Lordship  went  through 
the  evidence,  m>m  which  he  concluded 
that  the  plaintiff  had  not  had  the  effect  of 
the  settlement  upon  his  position  fully 
explained  to  him,  and  that  he  was  a  person 
of  less  than  the  ordinary  average  of  intel- 
lect, and  proceeded :] 

A  person  who  prepares  a  settlement  in 
this  way  must  be  able  to  shew  clearly  that 
the  settlor  did  in  fact  fully  understand 
what  he  was  doing.  In  my  opinion,  the 
decision  of  the  Vice-chancellor,  so  far  as 
regards  the  question  of  sotting  aside  this 
■ettlement,  is  right.  As  regards  the  costs, 
I  myself  should  not  have  made  this  uncle, 
who  acted  entirely  with  a  view  to  the 
benefit  of  his  nephew,  pay  the  costs ;  but  I 
fiaar  that  it  was  a  question  for  the  discre- 
tion of  the  Vice-Chanoellor,  and  the  Yice- 
Chanoellor  has  exercised  that  discretion. 

There  is  no  appeal  from  the  discretion 
of  the  Judge  below,  and  the  appeal  cannot 
be  maintained  simply  by  saying  that  it  is 
an  appeal  upon  the  whole  of  the  judg- 
ment of  the  Yioe-Chancellor,  unless  that 
judgment  be  varied  in  some  essential  par- 
ticolar.  The  appellant  says  that  he  is  a 
tmotee,  and,  as  such,  entitled  to  his  costs, 
bat  that  is  only  so  when  he  comes  into 
Court  under  the  trusts  of  a  settlement; 
bat  here  the  Court  has  set  aside  the  deed 
tm  which  the  trustee  bases  the  contract 
onder  which  he  is  entitled  to  his  costs. 

I  regret  to  say  that  the  appeal  must  be 
dismissed,  and  with  costs. 

Cotton,  L.  J. — ^The  Vice-Chanoellor  has 
set  aside  the  settlement  and  directed  the 
trostee  to  pay  the  costs,  and  the  avowed 
intention  of  the  trustee  is  to  get  rid  of  the 
decree  so  &r  as  regards  the  question  of 
oostBy  it  being  immaterial  to  him  whether 
the  lest  of  the  decree  stands  oris  reversed. 


It  has  been  contended  by  the  appellant 
that  even  if  we  do  not  reverse  that  part 
of  the  decision  which  sets  aside  the  deed, 
we  could  enteilain  the  question  whether 
he  ought  to  pay  the  costs;  but,  in  my 
opinion,  we  caimot. 

A  trustee  is  entitled  to  his  costs  when 
the  trust  of  which  he  is  made  trustee  is 
administered,  and  as  against  the  persons 
who  come  in  under  the  trust  he  is  entitled 
to  his  costs  out  of  the  trust  fund;  but 
here  the  claim  is  adverse  to  the  trust,  and 
the  plaintiff  comes  in  as  against  the  settle- 
ment and  as  against  the  trustee,  and  there- 
fore the  right  of  the  trustee  no  longer 
exists.  I  must  say  myself  that  the  Yice- 
Chancellor  was  apparently  influenced  by 
the  idea  that  the  defendant  was  actuated 
by  an  unworthy  motive;  but  I  see  no 
ground  whatever  for  imputing  to  him  any 
such  motive,  I  think  he  intended  to  do 
that  which  he  thought  would  be  a  benefit 
to  his  nephew ;  but  still  I  do  not  think 
we  can  interfere  with  the  decision  of  the 
Vice-Chancellor  as  to  .costs. 

Can  the  judgment  of  the  Vice-Chan- 
oellor  setting  aside  the  deed  be  disturbed  ? 
In  my  opinion  it  cannot.  Many  cases, 
undoubtedly,  have  gone  to  this,  that  the 
Court  has  considered  whether,  having 
regard  to  the  position  of  the  party,  the 
provisions  in  the  deed  are  those  which  the 
Court  would  think  fit  to  be  introduced. 
When  the  claim  is  between  the  settlor  and 
the  persons  claiming  (under  the  settle- 
ment) adversely  against  him,  then  I 
think  the  provisions  of  the  deed  are  ma- 
terial ;  but  where,  as  here,  the  quetition  is 
whether  the  trustee  is  entitled  to  retain 
the  money  as  against  the  settlor,  we  should 
not  then  enter  into  the  provisions  of  the 
settlement.  In  such  a  case  the  question 
is  whether  the  settlor  understood  what  he 
was  doing — ^and  by  that  I  do  not  mean 
merely  was  the  document  read  over  to 
him  so  that  if  he  were  a  person  of  aver- 
age abilities  he  would  be  able  to  follow  the 
limitations — but  did  he  (to  take  the  present 
case)  know  his  position  under  the  will, 
how  his  position  under  the  will  and  his 
future  prospects  would  be  affected  by  the 
settlement ;  and  if  the  proper  conclusion  is 
that  he  did  not,  the  Court  ought  to 
relieve  him  from  that  instrument. 

[His  Lordship  went  through  the  facts  of 
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tbie  case,  and  came  to  the  conclusion  that 
the  plaintiff  did  not  understand  the  effect 
of  the  deed  upon  his  position.] 


LiNDLET,    L.J.,     concurred 
points. 


on     both 


Solicitors — Gregory,  Rowcliffes&  Rawle,  agents 
for  Parkinson,  lliompson  U  do.,  Liverpool,  for 
appellant ;  Chester  k  Co.,  agents  for  Woodall 
k  Marriott,  Manchester,  for  respondent. 


Ohitty,  J.    ^ 

1882. 
Nov.  21,  25. 

Dec  6,  7,  14.  >    In  re  tootal'b  trusts. 
1883. 
Jan.  23. 
April  4. 

Domicile  —  "  Anglo-Chinese  "  —  Extra- 
Territorial  Jurisdiction — Legacy  Duty, 

Notwithstanding  the  constitution  of  the 
Supreme  Court  of  China  and  Japan,  and 
t^i^  jurisdiction  conferred  071  that  Court  by 
the  Order  in  Council  of  China  and  Japan, 
1865,  over  British  subjects  leaving  a  "f^ed 
place  of  residence  in  China,*^  a  native  of 
this  country  cannot  acqidre  by  residence 
in  the  empire  of  China  an  Anglo-Chinese 
domicile  analogous  to  that  known  as 
Anglo-Indian,  ami  the  estate  of  a  British 
subject  whose  fxed  place  of  residence  is  in 
the  Empire  of  China  is,  on  death,  within 
the  operation  of  the  Legacy  Duty  Acts, 

A  person  cannot  become  domiciled  as  a 
member  of  a  community  whioh  is  not  a 
community  possessing  supreme  or  sovereign 
territorial  potcer. 

Petition,  under  the  Trustee  Relief  Act, 
by  the  legatees  under  the  will  of  J.  B. 
Tootal,  who  died,  in  1878,  at  Shanghai  in 
the  Empire  of  China,  for  the  distribution 
of  a  fund  paid  into  Court  by  the  trustees 
and  executors  of  the  will. 

The  question  raised  by  the  petition  was 
whether  s^  native  of  this  country  can 
acquire  by  residence  in  China  a  new 
domicile,   so  as  to  exempt  his  personal 


estate  on  death  from  the  operation  of  the 
Legacy  Duty  Acts ;  the  oontentioD  of  the 
petitioners  baing  that  the  testator  was  at 
the  date  of  his  death  domiciled  in  Shao^ud, 
having  acquired  by  reeiidenoe  in  Chut  a 
domicile  analogous  to  that  called  An^ 
Indian,  and  which  might  be  called  An^ 
Chinese. 

The  testator  was  bom  in  Tg^gj^iiil  of 
English  parents,  and  left  England  in  185S 
for  Australia,  where  he  resided  until  1858, 
when  he  returned  to  England  for  a  jfov 
months.    In  1859  he  again  left  "Rwgkiwi^ 
and  went  to  reside  permanently  in  CbiiiSi 
From  1859  to  1862  he  lived  in  the  ookny 
of  Hong  Kong,  and  afterwards^  until  the 
.date  of  his  death,  at  Shanghai  in  tiie 
Empiro  of  China.     In  1864  and  1873  he 
paid  two  short  visits  to  England.    Aftv 
1859  he  never  had  any  home  or  resideiioe 
in  Great  Britain,  and  the  evidence  watto 
shew  that  for  some  years  before  hie  detih 
he  had  determined  to  reside  pennananilf 
at  Shanghai,  and   had  reUnqnidied  all 
intention  of  ever  returning  to  l^f^^n^ 
At  the  time  of  his  death,  and  for  sobib 
years  previously,  he  was  the  manager  ud 
pait  proprietor  of  several  newspapen  uid 
periodicals  published  at  Shanghai,  indnd- 
ing  the  North  China  HereUd  and  North 
China  Daily  News,  and   he  was  alio  a 
partner  in  a  printer's  business  cained  os 
at  the  same    place.     The  testator'i  wiD 
was  proved    by  the  executors,   in  Her 
Majesty's  Supreme  Court  of   China  and 
Japan,  at    Shanghai,  and  had  not  beon 
proved  in  England.     By  it  legadee  wen 
bequeathed  both  to  persons  residing  in 
England  and  persons  residing  in  China,  and 
of  the  latter  class  of  legatees  one  at  kait 
was  a  native  Chinese  subject.    Hie  eie- 
cutors,  having  realised  the  estate  in  ChinSy 
partly  distributed  it  amongst  the  legatees 
there  resident,  and  transmitted  to  KnglaiH*^ 
for    distribution   amongst    the    legatee^ 
residing  in  this  country  the   remainde^r* 
of  the  assets  available  for  that  pnipoe»- 
The  Commissioners  of  the  Inland  Bef^-* 
nue,  having  received  a  oonununicationfroiss 
the  solicitors  to  whom  the  fund  wastnna^ 
mitted,  claimed  legacy  duty  on  the  whol^ 
of  the  testator's  personal  estate.    It  was 
stated  that  the   testator  also  died  pos- 
sessed of  rfel  estate  in  Hhj^wgtMM  •  hot  it 
did  not  appear  that  any  dum  for  eoO' 
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cession  or  other  duty  had  heen  made  in 
respect  of  the  real  estate  or  its  proceeds. 

At  the  commencement  of  the  hearing 
the  petitioners  contended  that  the  testator 
might  have  acqtdred  a  Chinese  domicile  ; 
bat  this  contention  was  abandoned. 

Mofnaghten^  Q.Cy  and  MethoUlj  for  the 
petitioners. — No  duty  is  payable,  for  the 
testator^s  domicile  cannot*  be  said  to  be 
English.     It    is   submitted   that  he  has 
aoqnired  what  may  be  called  an  Anglo- 
Chinese  domicile,  analogous  to  that  called 
Anglo-Indian,  and  established  by  the  de- 
cisions in  ^r«o0  V.  Bruce  (1),  The  Attorney 
Cfeneral  v.  Forbes  (2),  and  cases    cited 
WiUiufM  on  Executors  (3).     Legacy  duty 
was  not  payable  in  this  country  on  legacies 
bequeathed  by  British  subjects  domiciled 
in  India,  the  reason  being  that  in  India 
there   was  a  separate  legal  jurisdiction, 
the  constitution  of  which  gave  rise  to  a 
new    domicile,  ;i^hich   was    outside    the 
limits  of  the  Legacy  Duty  Acts — AmoM 
V.  Arnold  (4),  Forbes  v.  Jackson  (5)  and 
Thomson   v.    The   Advocate-General   (6). 
The  Supreme  Court  at  Shanghai  owes  its 
jurisdiction  to  the  establishment  of  the 
Bnpreme  Court  of  China  and  Japan.     This 
Ooort  Was  constituted  under  an  Order  in 
Council  of  the  9th  of  March,  1865,  known 
ss  the  China  and  Japan  Order  in  Council, 
1866 — 12  Hertslett^s  Commercial  Treaties , 
281 — ^by  section  57  of  which  Order  (p.  293) 
it  is  ordered  that "  The  Supreme  Court  shall 
^  &  Court  of  probate,  and  as  such  shall, 
*^  &r  as  circumstances  admit,  have  for  and 
witJSiui  China  and  Japan,  with  respect  to 
tte  property  of  British  subjects  having  at 
fhe  txMne  of  death  their  fixed  place  of  abode 
^  CZiioa  and  Japan,  all  such  jurisdiction 
iJf.to'"   the  time   being  belongs    to    Her 
's  Court  of  Probate  in  England." 
18  therefore  in    China  a  distinct 
ction   for    English   residents,    Jind 
a   distinct    domicile    for    such 
subjects  as  have  their  permanent 

ox  ^^  ^os.  &  P.  229n. 

A^    S'*^**  ed.  pp.  1642  et.  seq. 

*^    -*    Myl.  dc  Cr.  266  ;  6  Law  J.  Rep.  Ghana 

^^    ^^     Or.  &  J.  .S82 ;  1   Law  J.  Rep.  Chanc. 
*»^^-<5.     affirmed   hy    H.L.    tub.    nom.    The 
S^fi^^^^^y-Geheralv.JacJtMm,  8  Bligh,  N.S.  15. 
<JK)  ^^  CI.  &  F.  1 ;  13  Sim.  163. 
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residence  or  fixed  abode  in  that  country. 
If  the  testator  had  left  his  property  to 
persons  residept  in  China,  instead  of  to 
persons  resident  in  England,  no  question 
as  to  the  payment  of  legacy  duty  would 
have  arisen,  for  the  Inland  Reyenue  Com- 
missioners would  have  had  no  means  of 
enforcing  their  claims.  Nor,  indeed,  have 
they  any  means  of  obtaining  any  informa- 
tion^ for  the  Supreme  Court  of  China  is  not, 
like  the  English  Court  of  Probate,  under 
an  obligation  to  furnish  Somerset  House 
with  copies  of  pi-obate.  In  determining  a 
question  of  domicile,  birth  is  the  weakest 
circumstance,  fixed  abode  the  strongest. 
The  onus  of  proving  that  the  testator  had 
an  English  domicile  is  with  the  Crown. 

Hood,  for  the  executors  and  trustees  of 
the  will,  referred  to  WesHake  on  Private 
International  Law,  pp.  262-3-5,  to  shew 
that  in  the  case  of  Oriental  settlements  a 
change  of  domicile  could  be  effected  by 
a  British  subject  becoming  a  member  of  a 
civil  society  which  was  not  necessarily 
territorial. 

Vav^han  Hawkins,  for  the  Commis- 
sioners of  Inland  Kevenue. — It  being  ad- 
mitted that  the  testator's  domicile  of  origin 
was  in  England,  the  onus  of  proving  that 
he  acquired  a  new  domicile  rests  with  the 
petitioners.  The  liability  to  duty  de- 
pends upon  whether  the  person  succeeding 
to  the  property  becomes  entitled  by  virtue 
of  the  law  of  this  country,  and  therefore 
the  only  thing  necessiiry  for  the  Crown  is 
to  shew  that  the  testator  had  an  English 
domicile — Wallace  v.  Th^  Attorney-General 
7.)  and  Thomson  v.  The  Advocate-General 

The  potitionere  at  first  maintained  that 
it  was  possible  for  the  testator  to  have 
fiicquired  a  Chinese  domicile.  Having  aban- 
doned such  contention,  they  have  argued 
that  there  can  be  an  Anglo-Chinese  domi- 
cile, by  analogy  to  that  calle<l  Anglo- 
Indian.  The  first  case  which  decided 
that  a  man's  domicile  can  be  changed  by 
residence  in  India  was  Bruce  v.  Bruce  (1), 
in  which  case  the  intestate  died  in  1783, 
at  a  time  when  this  countr}'  had  acquired 
a  territorial  juiisdiction  in  India,  and  the 
decision  proceeded  upon  the  footing  that 
the  deceased  was  domiciled  in  a  country 

(7)  35  Law  J.  Rep.  Chanc.  124;  Law  Rep.  1 
Chanp.  1. 
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subject  to  the  laws  of  England.     In  the 
much  later  case  of  Tfie  Attorney-Oeiierdl 
V.  Forbes  (2)  the  intestate  was  domiciled 
in  Bombay,  where  this  country  has  exer- 
cised a  territorial  jurifldietion  for  some  two 
hundred  years.    Tlie  analogy,   therefore, 
between  what  has  been  termed  Anglo- 
Chinese   domicile     and    that    known    as 
Anglo-Indian  fails.     Domicile  of  origin, 
moreover,  could  not  be  lost  by  residence 
in  a  factory  in  a  foreign  country  belonging 
to  the  countrymen  of   the    domicilfd — 
Fhillimore  on  Domicile,  150,  enid  Maltasa 
V.  MaUasa  (8). 

The  only  question  that  remains  is.  Was 
the  domicile  of  the  testator  non-territorial  1 
The    jurisdiction    of    Her    Majesty    at 
Shanghai,  in  China,  is  not  a  territorial 
jurisdiction,  but  a  consular  jurisdiction, 
established  under  treaties ;  and  it  cannot 
be  shewn  how  a  non-territorial  jurisdic- 
tion oonfei^s  a  civil  status,  ascribing  to  the 
testator  the  character  of  a  citizen  of  a 
so-called  Anglo-Chinese  community  with 
personal  rights  of  a  particular  kind.     The 
determination  of  personal  rights  by  the 
domicile  of  the  person  is  derived  from  the 
universally  binding  character  of  territorial 
law.     This  being  so,  how  can  the  estab- 
lishment by  treaty  of  an  exti'a.territorial 
Court  be  said  to  create  a  distinct  domicile, 
travelling   with   a  person  who  has  lived 
within  its  jurisdiction,   and  altering  his 
relations   with   all   persons  outside  such 
jurisdiction,  and  theirs  with  him )    Unless 
there  be  a  territorial  jurisdiction  effected 
by  a  cession  of  territory,  the  only  power 
which  a  sovereign  of  one  country  can  get 
within  tlie  dominions  of  another,  by  treaty 
or  consular  usage,  or  the  like,  is  a  juris- 
diction between  its  own  subjects ;  or,  in 
other   words,   a    treaty    cannot,    in    the 
absence  of  a  cession  of  territory,  affect  the 
Illations  of  the  subjects  of  other  countries 
in  their  dealings  with  the  subjects  of  the 
countries  parties  to  the  treaty.     That  the 
jurisdiction    of   the    Supreme    Court    at 
Shanghai  is  of  a  non- territorial  character 
can  be  seen  from  the  fact  that  it  has  been 
created  and   lives  by  means  of  Acts  of 
Parliament  extending  consular  jurisdiction, 
and  Orders  in  Council  made  in  pursuance 
of  those  Acts,  and  by  means  of  treaties 


between  this  country  and  China.    If  the 
Court  of  Probate  at  Shanghai  were  said  to 
be  not  merely  an  auxiliary  Ck>art,  having 
the  power  which  exists  in  consuls  of  tak- 
ing possession  of  the  effects  of  deoeiaed 
subjects,   but  also  a  Court   having  the 
power  of  distributing  those  asaetB  against 
the  rights' of  persons  not  subjects,  it  would 
have  to  be  admitted  that  that  Conii^  not- 
withstanding the    peculiarity  of  iti  es- 
tablishment, could  decide  upon  the  rid^te 
of  Chinese  subjects — for  instance,  idnt 
person,    according  to    Chinese    marriage 
law  or  Chinese  custom,  answered  to  tbs 
legatee  in  a  beqaest  by  an  EngUah-bora 
testator,    domiciled    at    Shanghai,  of  a 
legacy  "to    the  wife  of    SiHg  ^qg,"  t 
Chinaman  ) 

With  respect  to  the  constitution  of  the 
Supreme  Court  at  Shanghai,  the  leanad 
counsel  referred  to  the  treaty  of  Nanking; 
29th  of  August,  1842,  art.  2,  the  Geoml 
Emulations  thereunder  of  July,  1843,  Beg^ 
13,  and  the  Supplementaiy  Treaty  of  the 
8th  of  October,  1843  (6  Herttkift  Com. 
.  Tneaties,  121,  243  and  262) ;  the  Tmij 
of  Tientsin,  the  26th  of  June,  1858,  art 
7,  15,  17  and  18  (II  ffertsleU's  Cm. 
Treaties,  S6);  6  &  7 Vict  c.  80,and6A7 
Vict.  c.  94  (the  Foreign  Jurisd^tioii  Act, 
1843),  and  the  China  and  Japan  Order  m 
Council,  1865,  made  under  those  two 
Acts.  s.  4  (12  HertsleU's  Com.  TreaAt, 
28 1,  p.  284).  For  the  history  of  the  con- 
sular jurisdiction  of  the  Court,  and  its 
extra-territorial  jurisdiction,  he  referred 
'  to  4  Latorence  Commenlaire  sur  WksaUm 
(Leipzig,  F.  A.  Brockhaus,  1880),  W 
259-62. 

Maenaghlen^  Q.C.,  in  reply.— Ad|^ 
Indian  domicile  is  not  Indian  domid]^ 
but  English  domicile  with  a  qualifioation* 
The  authorities  shew  that  European  oon* 
munities  can  be  established  in  an  Orientii 
country  with  laws  peculiar  to  themselfVi 
and  that  persons  can  change  their  donir 
cile  by  affiliation  to  such  commimitMi> 
Thus  Lord  Stowell  in  The  Indian  Chief 
(9),  ''  With  respect  to  eetablishmeatB  in 
Turkey,  it  was  declared  in  the  can  of  Hr. 
Fremeaux,  in  the  last  war,  that  a  merdiiDt 
carrying  on  trade  at  Smyrna,  under  the 
protection  of  the  Dutch  consul  at  SmyiWi 


(8)  I  Robert.  Ecc.  Rep.  67. 


(9)  3  Bobin.  29-31. 
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was  to  be  considered  as  a  Dutchman ;  and 
in  that  oise  the  ship  and  goods  belonging 
to  Mr.  FremeauXy  being  taken  after  the 
order  of  reprisals  against  Holland,  were 
cxmdemned  as  Dutch  property.  The  same 
in  China,  and  I  may  say  generally  through- 
out the  East,  persons  admitted  into  a  fac- 
toiy  are  not  kiiown  in  their  own  peculiar 
national  character ;  and  being  not  admitted 
to  assume  the  character  of  the  countiy, 
they  are  considered  only  in  the  character 
of  that  association  or  factory.  The  case 
aUaded  to  ...  .  was  this.  A  Jew,  living 
in  a  Dutch  establishment  under  the  sove- 
reignty of  the  Rajah  of  Cochin  on  the 
coast  of  Malabar,  claimed  under  the  cha- 
racter of  a  subject  of  the  Rajah  of  Old 
Cochin,  but  he  was  held  by  the  LfOrds  of 
Appeal  to  be  a  Dut<;hman ;  and  I  re- 
member perfectly  well  in  the  later  case  of 
M.  Constant  de  Rebeoque,  it  was  the 
opinion  of  the  Lords,  that  although  he 
was  a  Swiss,  by  birth,  and  no  Frenchman, 
yet  if  he  had  continued  to  trade  in  the 
French  £Ebctory  in  China,  which  he  had 
fortunately  quitted  before  the  time  of 
capture,  he  would  have  been  liable  to  be 
considered  as  a  Frenchman."  It  was 
submitted  that  the  testator  had  by  resi- 
dence and  choice  become  a  member  of  a 
community  lawfully  established  in  a 
foreign  country  and  not  amenable  to  the 
ordinary  tribunals  of  this  oountiy,  but 
bound  together  by  law,  which  was  English 
law  no  doubt,  but  English  law  with  a 
difierenoe,  and  which  law  did  not  incor- 
porate the  revenue  laws  of  this  country — 
that  being  the  difference  for  the  purposes 
of  the  present  case.  By  the  China  and 
Japan  Order  in  Council,  1865,  s.  35  (12 
Heri^M'a  Com,  Treaties,  290),  "  All  Her 
Majesty's  jurisdiction,  civil  and  criminal, 
exerdseable  in  China,"  is,  '<  for  and  within 
the  district  of  the  consulate  of  Shanghai, 
▼ested  exclusively  in  the  Supreme  Court 
as  its  ordinary  jurisdiction."  The  Legacy 
Doty  Acts  are  co-extensive  with  the 
United  Kingdom  only,  and  duty  is  only 
payable  where  the  deceased  dies  domiciled 
irithin  the  ordinary  jurisdiction  of  the 
Courts  of  this  country,  and  whei-e  the 
peradn  taking  upon  himself  the  burden  of 
the  executorship  of  the  will,  or  of.  the 
administration  of  the  effects  of  the  de- 
oeaaed,  has  obtained  probate  or  letters  of 
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administration  in  the  Court  of  Probate  in 
this  country.  If  this  country  had  not 
esj».blished  a  proper  Court  for  the  com- 
munity to  which  the  testator  belonged,  or 
if  those  who  wished  to  make  a  title  to  his 
estate  were  compelled  to  come  here  and 
prove  the  will,  the  testator's  estate  might 
possibly  }ye  subject  to  duty ;  but  the 
absence  of  this  necessity,  and  the  estab- 
lishment of  a  distinct  jurisdiction,  entirely 
alter  the  case. 

The  Legacy  Duty  Act  (36  Geo.  3.  c.  52), 
sections  4,  5,  6,  25,  27,  28,  29  and  30, 
The  Attornet/' General  v.  Napier  (10), 
Bell  V.  Kennedy  (11),  Udny  v.  Udny  (12), 
In  re  Wallop* s  Trusts  (13).  }faclaren  on 
Wills  and  Successions  (14)  and  1  Jar  man 
on  Wills  (15)  were  also  referred  to. 

B,  B,  Rogers,  and  BissiU,  for  *l^a- 
tees,  respondents  to  the  petition. 

Chitty,  J. — The  question  raised  by  this 
petition  is,  whether  the  pei'sonal  estate  of 
the  testator  J.  B.  Tootal  is  liable  to  legacy 
duty.  [His  Lordship  stated  the  facts,  and 
continue<l :]  The  liability  of  the  personal 
estate  of  a  testator  or  intestate  to  It'gacy 
duty  under  the  L^acy  Duty.  Act  depends 
on  his  domicile  at  the  date  of  his  death. 
If  such  domicile  is  in  Great  Britain  the 
duty  is  payable,  if  his  domicile  is  out  of 
Great  Britain  no  duty  is  payable ;  and 
the  facts  of  personal  estate  happening  to 
be  locally  situate  in  Great  Britain,  or  of 
the  funds  ha\4ng  been  transmitted  to 
Groat  Biitain  for  the  purpose  of  being 
paid  to  the  legatees,  are  immaterial  cir- 
cumstances. The  broad  principle  that  the 
liability  depends  on  domicile  was  estiib- 
lished  by  the  House  of  Lords  in  Thom- 
son V.  The  Advocate-General  (Q)fOyerTvlmg 
the  earlier  decisions  in  conflict  with  that 
principle.  The  previous  decision  of  the 
House  of  Lords  in  The  Advocate- General 
v.  Forbes  (2)  does  not  when  explained  con- 
flict with  Thomson  v.  The  Attorney-General 
(6).  As  was  pointed  out  by  Lord  Wens- 
leydale  in  The  Attorney-General  ▼.  Napier 

(10)  6  Exch.  Bep.  217 ;  20  Law  J.  Rep.  Rzch. 
193. 

(11)  Law  Rep.  1  Sc.  App.  307. 

(12)  Ibid.  441. 

(13)  1   De  Gex,  J.  k  S.  656 ;  33  Law  J.  Rep. 
Chanc.  331. 

(14)  4,  |Kir.  8. 

(15)  4th  ed.  p.  3. 
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(10);  the  cage  of  The  Attorney-General  v. 
Forbes  (2)  proceeded  upon  theassumptioiiy 
which,  KG  far  as  the  facts  are  stated  in  the 
re})oi'ts,  was  erroueouSy  that  the  domicile  was 
ia  India,  and  it  must  be  treated  therefore  as 
a  case  of  domicile  in  India.     The  first  and 
principal  question  therefore  is,  Where  was 
the  testator  domiciled  at  the  time  of  his 
death  ?     It  is  admitted  that  the  domicile 
of  origin  was  in  England.     Therefore  the 
burden  of  proof  that   he  had  acquired  a 
new  domicile  of  choice  rests  on  the  peti- 
tionei-s.     The  facts  are  not  in  dispute,  and 
it  is  in  these  circumstances  admitted  by 
the  petitioners  that  they  cannot  contend 
that  the  testator's  domicile  was  Chinese. 
This  admission    is    rightly   made.      The 
difference     between    the    religion,    laws, 
manners  and  customs  of  the  Chinese  and 
of  Englishmen  is  so  great  as  to  raise  every 
presumption  against  such  a  domicile,  and 
brings  the  case  within  the  principles  laid 
down  by  Lord  Stowell  in  his  celebrated  judg- 
ment in  The  Indian  Chief  (9),  and  by  Dr. 
Lushington  in  Maltctss  v.  Maltaas  (16),  to 
the  effect  that  the  natural  immiscibility  of 
the  Eastern  and  Western  nations  raises 
every  pi'esumption  against  the  intention  of 
British  Christian  subjects  voluntarily  be- 
coming domiciled  in  the  dominions  of  an 
Asiatic  sovereign.     It  is,  however,  con- 
tended that  the  testator's  domicile  is  what 
their  counsel  has  termed  "  Anglo-Chinese," 
a  term  ingeniously  invented  by  the  counsel 
for  the  petitioners  in  analogy  to  the  term 
Anglo-Indian.     To  make  this  contention 
intelligible   it  is  necessary  to  state  some 
further  facts.    Under  the  treaties  between 
Her  ^Majesty  and  the  Emperor  of  China 
of  184li,  1843  and  1858,  British  subjects 
with   their   families   and  their   establish- 
'uents    are    allowed    to    reside,    for   the 
purpose  of  caiTying  on   their  mercantile 
pursuits  without  molestation,  at  Shanghai 
uiid  certain  other  cities,  and  to  establish 
warehouses,  churches,  hospitals  and  burial 
grounds.     By  the  15  th  clause  of  the  ti'eaty 
of  1858  it  is  stipulated  that  all  questions 
in  regard  to  the  rights,  whether  of  propei*ty 
or  ixjrson,  aiising  between  British  subjects 
shall  be  subject  to  the  juri^^diction  of  the 
British  authorities.     By  the  same  treaty 
provision  is  made  for  the  settlement  of  dis- 

(16)  1  Robert.  Ecc.  Rep.  pp.  79-81. 


putee  between  British  subjects  and  Ohinae 
by  the  joint  action  of  the  British  consol 
and  the  Chinese  authorities,  and  also  fat 
the    Chinese    authorities    themselTes  to 
afford  protection  to  the  persons  and  pro- 
perty of  British  subjects.     The  treaties  do 
not  contain  any  cession  of  territory  so  fitf 
as  relates  to  Shanghai,  and  the  effect  of 
them  is  to  confer  in  favour  of  British  sub- 
jects special  exemptions  irom  the  ordistty 
territorial  jurisdiction  of  the  Emperor  i 
China,  and  to  permit  them  to  enjoy  thdr 
own  law  at  the  specified  places.    Simikr  • 
treaties  exist  in  favour  of  other  Europeiii 
Governments  and  the  United  States..  Bf 
virtue  of  these  treaties,  and  of  the  ststoteB 
6  <b  7  Yict.  c  80  and  c.  94,  the  Crown  hia, 
by  .an  Order   in  Council   of  the  9th  of 
March,    1865,   constituted   the  Sapreoie 
Court  at  Shanghai.      The  first  of  then 
statutes,  which  is  entitled,  "  An  Act  for 
the  better  government  of  Her  Majesty's 
subjects  resorting  to  China,",  enables  Hv 
Majesty  by  Order  in  Council  to  ardain, 
"  for    the    government    of    her   sabjects 
within  the  dominions  Of  the  Emperor  of 
China,  or  being  within  any  ship  or  Teasel  at 
a  distance  of  not  more  than  ICH)  miles finm 
the  coast  of  China,"  any  law  or  ordinance 
as  effectually  as  ''any  such  law  or  ordi- 
nanoe  can  be  made  by  Her  Migesty  in 
Council  for  the  government  of  her  sulgects 
within  Hong  Kong,  which  has  been  ceded 
to   Her  Majesty."      The  second  of  the 
statutes,  commonly  known  as  the  ForeigB 
Jurisdiction  Act,  after  reciting  thst^  hf 
treaty,  capitulation,  grant,  usage,  eaSst- 
ance  and  other  lawful  means.  Her  Majn^ 
has   powec  or  jurisdiction  within  <&ven 
countries  and  places  out  of  her  dominioiU) 
and  that  doubts  liave  arisen  hosr  &r  the 
exercise  of  such  power  and  jurisdiction  is 
controlled  by  and  dependent  on  the  laws 
and  customs  of  the  realm,  enacts  that  Ber 
Majesty  **  may  exercise  any  power  otJm* 
diction  which  she  then  has  or  at  any  time 
thereafter  may  have  within  any  ooontiy 
or  place  out  of  her  dominions  in  as  ample 
a   manner  as   if  she   had  acquired  soch 
power  or  jurisdiction   by  the  oeBsbn  or 
conquest  of   tenitory."      The  Order  in 
Council  by  which  the  Supreme  Court  is 
established  provides  that  all  Her  Majestj't 
jurisdiction  exerdseable  in  China  for  the 
judicial    hearing    and    determination  of 


KICHA£LJCAS  1882  to  ^taCHAELMAS  1883. 


52.1 

re  TootdPi  Tnuts, 

rs  in  difference  between  British  sub- 
>r  between  foreigners  and  British 
tSy  or  for  the  administration  or  con- 
f  the  property  or  possessions  of 
ti  sabjectSy  shall  be  exercised  under 
ording  to  the  provisions  of  the  Order, 
lot  o&ierwise.  It  further  provides 
(abject  to  the  provisions  of  the  Order, 
.yQ  jurisdiction  shall,  as  far  as  cir- 
anoes  admit,  be  exercised  upon  the 
pies  cf  and  in  conformity  with  the 
on  lawy  the  rules  of  equity,  the 
B  law  and  other  law  for  the  time 
in  force  in  and  for  England.  The 
me  Court  so  established  is  a  Court 
7  and  equity,  and  a  Court  for  matri- 
1  causes,  but  without  jurisdiction  as 
iolation  or  nullity  or  jactitation  of 
ige.  It  is  a  Court  of  probate,  and 
h,  ''  as  &r  as  circumstances  admit,'' 
r  and  within  China,  with  respect  to 
"operty  of  British  subjects  having  at 
me  of  death  '^  their  fixed  places  of 

in  China,"  all  such  jurisdiction 
T  the.  time  being    belongs    to    the 

of  Probate  in  England.  It  has 
nrisdiction  for  the  safe  custody  of 
property  of  British  subjects  not 
g;  at  the  time  of  death  their  fbced 
in  China  or  Japan.  The  exceptions 
the  jurisdiction  of  the  Court  as  a 
nonial  Court  in  regard  to  dissolution, 
Y  and  jactitation  of  marriage  are 
iant,  and  the  effect  of  them  is  appa- 
'  to  leave  Englishmen  subject  to  the 
icdon  of  .the  Court  for  matrimonial 
I  in'  England  in  respect  of  the  ox- 
[  matters.  Upon  these  facts  it  is 
idecl  for  the  petitioners  that  there 
at  the  foreign  port  of  Shanghai  an 
ised  community  of  British  subjects 
andent  of  Chinese  law  and  exempt 
Chinese  jurisdiction,  and  not  amen- 
to  the  ordinary  tribunals  of  this 
ry,  but  bound  together  by  law,  which 
Qg^iish  law  no  doubt,  but  English 
ith  this  difference,  that  the  EngUsh 
ae  laws  do  not  form  part  of  it ;  and 
aid  that  by  residence  and  choice  the 
or  becomes  a  member  of  this  com- 
'»jf  and  as  such  acquires  an  Anglo- 
oe  domicile.  The  authorities  cited 
yport  of  this  contention  for  an  Anglo- 
■8  domicile  relate  to  the  Anglo-Indian 
ile  of  persons  in  the  covenanted  ser- 
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vice  of  the  East  India  Company.  These 
authorities  are  generally  admitted  to  be 
anomalous.  [See  Dicey  on  Domicile  (17).} 
They  are  explained  by  Lord  Hatherley  in 
his  judgment  mFcrhes  v.  Forbes  (18),  and 
by  Lord  Justice  Turner  in  Jopp  v.  Wood 
(19).  The  point  that  the  animus  manendi 
was  inferred  in  law  from  the  obligation  to 
serve  in  India,  as  stated  by  Lord  Hather- 
ley, has  no  bearing  on  a  case  like  the  pre- 
sent, where  the  evidence  is  sufficient  for 
general  purposes  to  establish  the  amimus 
manendi.  But  the  observations  of  Lord 
Justice  Turner  that  the  East  India  Com- 
pany was  regarded  as  a  foreign  Government 
are  material.  That  learned  Judge  said  in 
Jopp  V.  Wood  (19)  .(at  p.  623),  "At  the 
time  when  those  cases  (that  is,  the  cases 
on  Anglo-Indian  domicile)  were  decided, 
the  Government  of  the  East  India  Com- 
pany was  in  a  great  degree,  if  not  wholly, 
a  separate  and  independent  Government, 
foreign  to  the  Government  of  this  country, 
and  it  may  well  have  been  thought  that 
persons  who  had  contracted  obligations 
with  such  Government  for  service  abroad 
could  not  reasonably  be  considered  to  have 
intended  to  retain  their  domicile  here. 
They,  in  fact,  became  as  much  estranged 
from  this  country  as  if  they  had  become 
servants  of  a  foreign  Government."  Lord 
St6well,  in  his  judgment  in  the  case  of  The 
Indian  Chief  (9),  ^ewed  that  in  his  time 
the  sovereignty  of  the  Great  Mogul  over 
the  British  territories  in  India  was  merely 
nominal,  being,  as  he  said,  occasionally 
brought  forward  for  purposes  of  policy ;  and 
that  the  actual  authonty  of  Government 
over  those  territories  was  exercised  with 
full  effect  by  this  country,  and  the  East 
India  Company,  a  creature  of  this  country. 
His  observation  as  to  the  authority  of  the 
Government  being  exercised  by  this  coun- 
try was  not  really  iaoonsistent  with  the 
passage  above  cited  from  Lord  Justice 
Turner's  judgment,  for  Lord  Stowell  was 
not  addressing  himself  to  the  particular 
point  for  which  I  have  cited  Loi^  Justice 
Turner's  judgment;  and  although  the  Go- 
vernment of  British  India  was  English, 
being  carried  on  principally  by  the  agency 
of  the  chartered  company,  it  was  for  all 

(17)  Pp.  140,  141,  and  337. 

(18)  Kay,  341 ;  23  Law  J.  Rep.  Chanc.  724. 
(l»)  4  De  Gex,  J.  &  S.  616. 
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practical  purposes  a  distinct  Government 
from  that  of  Great  Britain,  and  in  that 
sense  it  is,  as  Lord  Justice  Turner  said, 
regarded  as  a  foreign  Government.     At 
Shanghai  there  is  a  British  consul,  residing 
there  by  virtue  of  the  treaties,  but  there 
is   no   Government  by  British  authority 
existing  there,  and  there  is  nothing  which 
can  be  regarded  as  a  separate  or  indepen- 
dent Government,  and  the  analogy  which 
the  petitioners  seek  to  establish  with  an 
Anglo-Indian   domicile  is  not  made'  out. 
There  is  no  piinciple  upon  which  such  a 
domicile  can  be  establisSied.     The  British 
community  at  Shanghai,  such  as  it  is,  re- 
sides on   foreign   territory;   it  is  not  a 
British  colony,  nor  even  a  Crown  colony, 
although  by  the  statutes  above  referred  to 
the  Crown  has,  as  between  itself  and  its 
own  subjects  there,  a  jurisdiction  similar  to 
that  exercised  in  oonquei'ed  or  ceded  teni- 
tory.     Residence  in  a  territory  or  country 
is  an  essential  part  of  the  legal  idea  of 
domicile.     Domicile  of  choice,  says  Loi*d 
Westbury  in  Udni/  v.  Udny  (12),  is  a  con- 
clusion or  inference  which  the  law  derives 
from  the  fact  of  a  man  fixing  voluntarily 
his  sole  or  diief  residence  in  a  particular 
place  with  the  intention  of  continuing  to 
reside  there  for  an  unlimited  time.     Lord 
Westbury  speaks  of  residence  in   a  par- 
ticular place,  and  not  of  a  man  attaching 
himself  to  a  particular  community  resident 
in  the  place.     In  Bell  v.  Keiiiiedy  (11),  a 
similar  expression  is  used  by  Lord  West- 
bury— "  Domicile  is  an  idea  of  the  law. 
It  is  the  relation  which  the  law  creates 
between   an   individual   and  a  particular 
locality    or    country."      Lord   Westbury 
therefore  refers  to  locality  or  country,  and 
not  to  a  particular  society  subsisting  in  the 
locality  or  country.    The  difference  of  law, 
religion,  habits  and  custom  of  the  govern- 
ing community  may,  as  has  already  been 
pointed  out,  be  such  as  to  itiise  a  strong 
pi^esumption   against  the    individual   be- 
coming domiciled  in  a  particular  country. 
But  there  is  no  authority  in  English  law 
that  a  person  can  become  domiciled  as  a 
member  of  a  community  which  is  not  a 
community  possessing  supreme  or  sovereign 
territorial  power.     There  may  be,  and  in- 
deed are,  numerous  examples  of  pai*ticular 
sects  or  communities   residing  within   a 
temtory    governed    by    particular    laws 


especially  applicable    to    them.     RntiA 
India  affords  a  familiar  illustration  of  tiua 
But  the  special   laws  applicable  to  sodi 
sects  or  communities  are  not  laws  of  their 
own  enacianent.     They  are  merely  puts  of 
the  law  of  the  governing  oommiuiitj  or 
supreme  power.     It  may  well  be  tiMit  i 
Hindoo  or  Mussulman  settling  in  Bnlidi 
India  and  attaching  himself  to  his  own 
religious  sect  there  would  aoqidre  an  Angb- 
Indian  domicile,  and   by  virtue  of  noh 
domicile  would  enjoy  the  dvil  8UUu$  ts  to 
marriage,  inheritance  and  the  likeacoofded 
by  the  laws  of  British  India  to  Hindoos 
or  Mussulmans;  and  such  civil  ^fohifwoold 
differ  materially  from  that  of  a  Earopeui 
settling  there  and  attaching  himself  to  the 
British  community.     But  the  civilifoAii 
of  the  Hindoo,  the  Mnflnnlnmn  and  the 
European  would  in  each  case  be  regnlited 
by  the  law  of  the  supreme  territonal  power. 
In  the  present  case  the  contention  u  for  a 
domicile  which  may  not  improperiy  be 
termed  extra-territorial.     The  sover^gniir 
over  the  soil  at  Shanghai  remains  vestal 
in  the  Emperor  of  China,  with  the  esoip 
tion  that  he  has,  by  treaty,  bound  hioM 
to  permit  British  subjects  io  reside  at  the 
place  for  the  purposes  of  commerte  odI/i 
without  interference,  on  his  part,  and  to 
permit  the  British  Cix>wn  to  exercise  juv- 
diction  there  over  its  own  subjecte,  bat 
over  no  other  persons.     According  to  the 
petitioners'  argument  the  subjects  or  citi- 
zens of  all  the  sovereign  States  who  enjoy 
similar  treaty  privileges  mayaoquire,  niidflr 
circumstances  similar  to  those  in  the  pr^ 
sent  case,  a  new  domicile  of  choice.   If,  ftr 
instance,  a  citizen  of  the  United  States 
were  to  reside  at  Shanghai  with  the  inten- 
tion of  remaining  there  permanently,  an^ 
were  to  attach  himself,  as  fieur  as  he  oooU, 
to  one  of  the  European  communitieB  tbeie^ 
say,  for  instance,  to  the  British  oommanitt, 
he  would,  according  to  the  petitiouers' con- 
tention, have  lost  his  domicile  of  oiigio 
and  have  acquired  an  Anglo-Chineee  domi- 
cile, which,  for  most  practical  pupoie^ 
would  be  equivalent  to  an  English  domi- 
cile.    In  my  opinion  he  would  not  acqoiie 
such  a  domicile.     It  appears  to  me  that, 
upon  the  present  question,  there  is  no  snb- 
stantial  difference  between  the  residooce 
of  a  British  subject  at  Shanghai  or  at  anj 
factory  in  Turkey,  or  elsewhere  in  the  Best, 
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wheUier  by  virtue  of  special  treaties,  capi- 
talatioiiy  sufferanoe  or  the  like.     But  such 
fiutories  are  not  regarded  as  colonies  or 
fSoreign  countries  for  the  purpose  of  domi- 
cile.    There  may  be  commercial  domicile 
there  in  times  of  war  with  reference  to  the 
law  of  capture,  but  that  is  ialtogether  a 
di£fiarent  matter.     No  authorities  except 
those  relating  to  Anglo-Indian  domicile 
have  been  cited  in  8up[X)rt  of  the  peti- 
tioners' contention  as  to   domicile.      In 
MalUua  Y.  MaUaas  (16)  Dr.  Lushington 
admitted  to  probate  the  will,  valid  accord- 
ing to  the  law  of  England,  of  an  English 
merchant  resident  at  a  British  factory  at 
BmyroA.     He  held  that  if  the  treaty  be- 
tween England  and  the  Porte  was  applic- 
able to    British    merchants    resident  or 
domiciled,  in  the  ordinary  acceptation  of 
tlie  tenn.  in  Smyrna,  the  provisionfl  of  the 
treaty  decided  what  was  to  be  done  in  the 
case  of  succession    to   personal  estate — 
namely^  that  it  was  to  follow  the  law  of 
England  (16).     But  he  considered  that  the 
deceased  was  domiciled,  not  in  a  colony, 
Imt  in  England.     In  the  argument  for  the 
petitioners,  great  reliance  has  been  placed 
on  the  nature  and  extent  of  the  jurisdiction 
of  the  Court  at  Shanghai,  and  the  fact 
that  the  will  has  not  been  proved  in  Eng- 
land.    The  law  administered  by  the  Court 
at  Shanghai  being,  for  most  practical  pur- 
noeeSy  tiie  same  as  that  administered  in 
Jkiglandythe  question  of  domicile  is  likely 
jto  arise  only  in  exceptional  cases  like  the 
praent.    The  jurisdiction  conferred  on  the 
Bnprame  Court  at  Shanghai  is  merely  the 
jurisdiction  of  Her  Majesty  exerciseable  in 
CSuna  and  confined  to  British  subjects.    It 
10  non-ezdusive,  and   does  not  oust  the 
imisdiction  of  Her  Majesty's  Courts  in 
jBngland.    No  solid  reason  exists  for  hold- 
ing that  the  will  of  an  Englishman  whose 
'*  Szed  place  of  abode  "  was  at  his  death  in 
China  cannot  be  admitted  to  probate  by 
the  Court  of  Probate  of  England.  It  is  also 
to  be  observed  that  the  term  '*  fixed  place 
of  abode  "  is  not  equivalent  to  ''  domicile,'' 
and,  as  i^pears  to  me,  the  use  in  the  Order 
al  of  the  technical  term  ''  domicile  " 
intentionally  avoided.     The  only  dis- 
tinction between  this  case  and  Maltass  v. 
Maila$$  (16)  was  the  existence  at  Shanghai 
of  an  English  Court  of  Ptobate.     Siimlar 
CoQits  now  exist  in  the  Ottoman  Dominion 
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and  in  Egypt — see  4  Zfatorence  CommerUaire 
BUT  Wheatorif  part  2,  ch.  2,  and  particu- 
larly pp.  1 37, 139.  In  fact  all  these  Courts 
are  Consular  Courts,  or  constituted  on  the 
same  model,  with  more  or  less  jurisdiction. 
In  the  case  of  the  Attorney-General  v. 
Napier  (10)  lettei'S  of  administration  had 
been  granted  by  the  Courts  established  in 
India,  where  nearly  the  whole  of  the  intes- 
tate's personal  property  was  locally  situate 
at  the  date  of  his  death.  In  order  to 
recover  a  small  debt,  administration  was 
taken  out  in  this  country  also.  The  intes- 
tate's domicile  was  in  England.  The  Court 
of  Exchequer  decided  that  legacy  duty  was 
payable  on  the  whole  of  the  intestate's 
personal  estate,  and  its  judgment  was  based 
solely  on  the  fact  of  domicile,  and  the 
grant  of  administration  in  England  was 
not  even  adverted  to  by  the  Court.  It  is 
evident  that  that  fact,  as  well  as  the  fact 
that  the  Indian  Court  had  jurisdiction  to 
grant  and  had  granted  administration,  were 
considered  immaterial.  If  an  Englishman 
domiciled  in  England  dies  resident  abroad, 
and  no  part  of  his  assets  are  in  England, 
and  no  probate  or  letters  of  administration 
are  taken  out  in  England,  there  may  be 
great  difficulty  in  asserting  the  Crown's 
right  to. duty;  and  inasmuch  as  foreign 
Courts  would  not  enfoxtse  the  revenue 
laws  of  this  country,  the  difficulty  might 
in  some  cases  be  insuperable.  But  the 
Crown's  right  cannot  depend  on  the  greater 
or  less  difficulty  in  pursuing  the  remedy. 
In  the  present  case  there  is  no  difficulty  in 
giving  the  remedy,  since  the  fund  is  in 
Court;  and,  under  the  Legacy  Duty  Act, 
the  Court,  or  its  officers,  are  bound  to  see 
that  the  legacy  duty,  if  payable,  is  paid 
before  the  fund  is  parted  with.  The  cir- 
cumstance that  the  will  has  not  been  proved 
in  this  country  is  also  immaterial.  It  has 
been  proved  in  a  duly  constituted  British 
Court  of  competent  jurisdiction ;  and  it 
being  admitted  that  further  probate  here 
is  not  required,  it  follows  that  the  Court 
must  look  at  the  Shanghai  probate  before 
distributing  the  fund.  That  disposes  of 
any  argument  that  the  Court  cannot  take 
notice  of  an  alleged  will  of  personal  estate 
unless  it  has  be^  proved  in  this  country. 
The  argument  which  was  addressed  to  me 
with  reference  to  the  provisions  of  the 
Legacy  Duty  Acts,  for  the  purposes  of 


672 


CHANCERY  DIVISION. 


[N.S. 


In  re  TootaVt  Tnuti. 


shewing  that  they  did  not  apply  in  the 
circnmstiinces  of  this  case,  is  suhstantially 
the  same  as  that  urged  before  the  House 
of  Lords  in  the  Attorney-General  v.  Forbes 
(2,\  and  is  disposed  of  by  the  decision  in 
Tnoni807iv.  The  Advooate'Ge7ieral(6)  and  in 
The  Attorney-General  v.  Forbes  (2),  as  ex- 
plained by  the  Coui't  of  Exchequer  in  TJt^ 
Attorney-General  v.  Napier  (10).  For  these 
reasons,  I  hold  that  there  is  no  such  thing 
known  to  the  law  as  an  Anglo-Chinese 
domicile ;  tliat  the  testator's  domicile  re- 
mained English;  and  that  the  circum- 
stances ai*e  not  sufficient  to  create  any 
exception  from  the  broad  principle  that 
legacy  duty  is  payable  where  the  domicile 
is  British.  Consequently  I  think  that  the 
duty  is  payabla 


Solicitors — The  Solicitor  to  the  Inland  Revenue, 
for  the  Crown ;  Johnson  &  Master,  for  peti- 
tioners ;  Clayton,  Sons  k,  Fargus,  and  FranjLish 
&  Buchanan,  agents  for  Roberts,  Denbigh,  for 
respondents. 
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Jessel,  M.R. 

LiNDLEY,  L.J. 

BOWEN,  L.J.      >        BLIGHT  V.  UARTNOLL. 
1883. 

"Feb.  13. 

WiU — Residuary  Gift — Lapsed  and  Void 
Legacy, 

A  testatrix  bequeathed  all  her  personal 
estate y  except  a  certain  wharf,  to  C,  arid 
devised  to  C.  an  annuity  charged  on  th^ 
rented  of  the  wharf  such  annuity  after  C*s 
death  to  be  paid  to  other  annuitants  in 
succession^  and  the  surplus  income  of  t/ie 
wh^rf  after  jKiyinent  of  the  annuitiesy  to  be 
accuvvuXaiedfor  payment  of  tiro  mortga^ges 
on  the  wharf;  and  directed  her  executors, 
after  jmyment  of  the  annuities  and  jmy- 
ment  a^d  discfiarge  of  the  two  mortgages, 
to  sell  the  wharf  and  divide  the  proceeds 
among  sucJi  of  her  grandcJiUdreh  as  might 
be  then  surviving,  as  C,  sJiould  appoint. 

An  appointment  by  C,  by  her  wiU,  of 
the  proceeds  of  sale  of  the  wharf  teas,  under 


the  circumstances  of  the  eoM^  hdd  void  for 
remoteness : — 

Held,  that  the  proceeds  of  sale  toerv  a  wid 
legacy,  and  passed  to  C.  under  the  retiduarif 
gift. 

A  gift  is  not  the  less  a  residuary  gift 
because  it  is  inform  a  gift  with  an  sxetf- 
tion  of  cetiain  legacies, 

m 

This  was  an  appeal  from  a  dednon  of 
Fry,  J.,  holding — first,  that  a  power  eon- 
tained  under  the  will  of  Mrs.  Blight  of 
appointment  over  the  proceeds  of  ails  of  t 
wharf,  and  the  execution  of  it  by  Chris> 
tina  HartnoU,  the  donee  of  the  powci^ 
were  void  for  remoteness ;  -  and,  secondly, 
that  the  proceeds  of  sale  c^  the  whad^  i&8 
gift  of  which  had  so  fiiiled,  paned  to 
Christina  HartnoU  under  the  rendmiy 
gift  in  Mrs.  Blight's  will. 

The  next-of-lon  of  Mrs.  Blight  appealed 
from  the  second  part  of  the  jadgmeni 

The  £Bu;ts  of  the  case  are  reported  51 
Law  J.  Eep.  Chanc  162,  where  the  will 
of  Mrs.  Blight  is  set  out  sufficiently  at 
length;  bnt  the  point  involved  in  tb 
pi'esent  appeal  is  not  there  noticed. 

Cookson,  Q.C.,Bsid  Grotvenor  Woods,ki 
the  appellant. — The  wharf  was  excepted 
out  of  the  residuary  gift,  and  therefore  the 
gift  of  the  proceeds  of  sale  having  fiuled  m 
the  gi'ound  of  remoteness^  as  F^,  J.,  hii 
held,  it  cannot  now  revert  into  the  reiidiie. 

If  the  words  of  the  will  are  saffieieiit 
to  shew  that  the  testator  intended  the 
residuary  bequest  to  have  a  limited  efieet, 
the  presumption  in  favour  of  the  reiidaeij 
l^;atee  will  be  effectually  -rebutted— eeB 
Jarman,  vol.  i.  p.  652,  2nd  ed.,  wbM  hi 
examines  the  cases  of  Davers  v.  Dewss  (1) 
and  Wainman  v.  Field  (2). 

In  this  case  we  submit  that  suffident 
intention  is  shewn  to  exclude  the  kpeed 
gift  of  the  proceeds  of  sale  finom  the  reekhie. 
If  a  testator  were  to  give  all  his  leasdioUi 
to  A ,  and  all  other  his  personal  estate  to 
B,  can  it  be  said  that  if  the  gift  of  leeae- 
holds  failed  by  the  death  of  the  legatee  the^ 
would  fall  into  the  other  personcd  estate  I 
The  words  of  the  gift  are,  "all  the  prqier^ 
except,"  kc.  The  testatrix  has  onezated 
the  wharf  with  the  mortgage  jdebt. 

(1)  3  P.  Wma,  40. 

(2)  Kay,  607. 
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BUffht  y.  Bdrtnoll,  App, 

*    The  gift  to  Ohristma  Hartnoll  is  not  a 
tme  reddoary  gift. 

Marten,  Q.C.,  and  Oswald,  contra,  were 
not  called  upon. 

JsssEL,  M.B. — It  is  well  to  see  what 
the  law  is  before  construing  this  particular 
will.  The  law  as  regards  personal  estate, 
flo  fiur  as  what  faUs  into  the  residue,  is 
sabetantially  the  same  now  as  that  relating 
to  real  estate — ^that  is  to  say,  that  lapsed 
and  Toid  bequests  fall  into  the  residuary 
beoniest^  if  any,  contained  in  the  will, 
unkfls  a  contrary  intention  shall  appear  in 
tliewilL 

The  first  point  to  consider  is,  whether 
tliere  is  any  residuary  bequest  at  all — for 
if  there  is  not,  nothing  can  fall  into  it 
under  the  rule.  You  may  have  a  residuary 
bequest  in  various  forms.  In  effect  it 
must  be  a  gift  of  all  the  personal  estate 
not  otherwise  disposed  of  by  the  will.  It 
may  not  be  a  true  residue  even  then,  for 
there  may  be  property  not  disposed  of  by 
the  will.  That  is  a  different  question ;  and 
there  may  be  a  question  whether  it  has  been 
nndiepofled  of,  in  the  sense  of  being  not  in- 
tended to  be  disposed  of,  or  in  the  sense  of 
being  unduly  disposed  of.  When  I  speak 
of  raidue,  I  mean  the  residue  of  the 
ertate  not  professed  to  be  otherwise  dis- 
poeed  of  by  the  will.  The  wording  of 
the  residuary  gift  is  not  material  in  shew- 
ing the  intention  of  the  testator.  A  gift 
of  all  my  personal  estate,  except  my  gold 
wateh,  which  I  give  to  A,  is  a  gift  of 
xeeidae.  It  does  not  matter  that  the  gift 
ie  in  form  an  exception.  It  is,  in  fact, 
jut  the  same  as  a  gift  of  the  watch  in  the 
fint  instance,  followed  by  a  gift  of  every- 
thing else.  The  common  form  is  tliis — a 
cift  d  a  watch  to  A,  Consols  to  B,  and 
MMholds  to  C,  and  of  the  rest  of  the 
penonal  estate  to  B;  but  there  is  no 
difttence  between  the  gifts.  The  case  of 
Matmu  V.  Jones  (3)  is  an  authority  in  point, 
if  an  authority  is  needed.  If  I  give  all 
mj  penonal  estate  to  A,  except  my  gold 
watdi  and  Consols — and  the  gold  watch  and 
Ooneols  are  not  given  at  all — they  are  not 
lapsed  and  void  legacies  within  the  rule, 
hit  go  to  the  next-of-kin  as  not  having 
been  diiqKMed  of,  and  there  is  no  true  re- 

(3)  2  OoU.  CO.  616. 
▼OL.  62.— Chaho. 
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sidue.  But  when  we  have  a  true  residue, 
the  law  is,  that  the  legacies  filing  for  any 
reason,  the  residue  is  increased  by  them. 
The  present  case  is  quite  simple.  There 
is  a  gift  of  all  the  personal  estate  except  a 
leasehold  wharf,  and  then  the  wharf  is 
given  by  the  will.  It  turns  out  that  this 
gift  fails,  because  it  is  void  for  remoteness. 
Why  should  not  it  fall  into  the  residue  1 

It  is  suggested  that  there  is  some  con- 
traiy  intention  shewn  by  the  will,  because 
a  provision  is  made  as  to  the  incidence  of 
the  debts  of  the  testatrix  upon  this  ex- 
cepted thing ;  but  this  provision  was  made 
with  a  view  to  the  legacies  taking  effect. 

It  appears  to  me  almost  impossible  to 
find  in  any  will  an  intention  that  a  legacy 
which  fails  to  take  effect  because  it  is  void 
should  not  go  into  the  residue.  A  testator 
would  not  make  a  void  legacy  if  he  knew  it, 
and  therefore  it  is  impossible  that  he  should 
have  contemplated  its  being  void.  It  is 
very  different  from  the  case  of  lapse — for 
every  testator  knows  that  his  legatees  are 
mortal  and  may  die  before  him,  although 
the  presumption  is  against  it.  A  testator 
giving  a  legacy  expects  the  legatee  to  sur- 
vive ;  but  it  is  easier  to  imagine  that  he 
contemplated  the  death  of  a  legatee  than 
the  event  of  a  legacy  being  void.  The 
only  case  in  which  it  is  possible  to  suppose 
that  the  testator  contemplated  the  possi- 
bility of  the  latter  event  is  where  you  see 
that  he  entertained  some  doubt — as,  for  in- 
stance, when  he  has  made  several  charitable 
gifts,  and  he  has  a  doubt  whether  all  the 
charities,  or  some  of  them,  can  take  the 
property.  But  when  a  legacy  fails  on  the 
ground  of  remoteness  you  cannot  sup- 
pose that  the  testator  would  provide  for 
the  event  of  its  being  illegal.  It  is  almost 
impossible  to  imply  a  direction  in  a  will  to 
the  effect  that  if  any  legacies  should  fail, 
say  on  the  ground  of  remoteness,  they 
shall  not  fall  into  the  residue.  As  to  the 
case  before  us,  there  is  nothing  whatever 
in  it  to  lead  one  to  suppose  that  there  was 
any  intention  at  all  that  this  gift  should 
not  on  failure  fall  into  the  residue.  I  am 
of  opinion  that  the  decision  on  this  point 
is  right. 

In  the  case  of  Wainman  v.  Field  (2), 
which  has  been  cited,  the  Yice-Chancellor, 
as  I  read  the  case,  came  to  the  conclu- 
sion that  the  gift  was  not  a  true  reei- 
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doary  gifb,  and  that  thei'efore  the  legacies 
would  not  fall  into  it.  For  myself,  if  I 
were  to  give  an  opinion  upon  that  gift,  I 
think  that  I  should  concur  with  the  Vice- 
chancellor  in  his  conclusion.  No  principle 
was  decided  in  that  case;  it  was  a  case 
of  construction  merely,  and  cannot  be  a 
guide  to  us  in  construing  the  pi'esent  gift. 
There  was  no  evidence  there  that  there 
was  any  residue  at  all. 

LiXDLET,  L.J. — I  also  think  that  the 
construction  put  upon  the  will  by  Mr. 
Justice  Fry  is  correct.  The  first  thing  to 
do  is  to  see  what  is  the  true  meaning  of 
the  clause  in  which  the  testatrix  gives  to 
her  sister  Christina  all  her  personal  pro- 
perty, with  the  exception  of  a  certain 
wharf. 

Is  that  the  gift  of  a  residue  1  Is  there 
any  difference  in  substance  between  such 
a  gift,  and  a  gift  of  a  wharf  to  one  person 
and  all  the  residue  to  another?  I  see 
none.  What  is  given  by  the  testatrix  to 
her  sister  is  a  gift  of  residue. 

The  next  tlnng  to  consider  is,  is  there 
any  intention  expressed  by  the  testatrix  to 
exclude  from  the  residue  that  which  under 
ordinary  circumstances  would  fall  into  it, 
on  the  theory  that,  jyrinm  Jacie,  it  was 
the  intention  of  the  testatrix  to  give  to  her 
residuary  legatee  everything  which  she  had 
not  given  elsewhei'e.  Is  there,  then,  any 
intention  shewn  in  the  will  to  exclude  the 
proceeds  of  the  wharf,  the  gift  of  which  has 
failed,  from  the  i^due ) 

Our  choice  must  lie  between  testacy  and 
intestiicy  as  i-egaiils  the  wharf;  we  cannot 
suppose  that  she  intended  to  die  interstate. 
I  confess  that,  having  read  the  will  and 
heard  the  argument  as  to  the  disposition 
of  the  debts,  I  am  unable  to  concur  with 
the  view  put  forward  by  the  appellant.  I 
have  looked  at  the  cases  of  Davers  v.  Deires 
(1)  and  Wainmaii  v.  Fiehl  (2),  and  I  do 
not  see  that  the  Court  is  com})elled  by 
either  of  these  cases  to  come  to  the  con- 
clusion desired  by  the  appellant.  The 
ratio  tleciileyidi  in  the  former  case  is  to  Ix) 
found  at  pages  42  and  43,  where  the  Court 
dime  to  the  conclusion  that  the  intention 
of  the  testator  there  was  to  keep  out  of 
the  i-esidue  what  he  meant  to  dispose  of  by 
his  codicil. 

Wainnian  y.  Field  (1)  does  not  conflict 


with  that  case.  The  Vioe-ChanDaDor  h 
the  will  before  him,  and  oune  (o  the  « 
elusion  upon  its  lang^uage  that  tiia  ftHAita 
did  not  intend  the  property  to  fiJliitott 
residue.  It  is  a  mere  case  of  rtolr  ( 
each  particular  will. 

BowEN,  L. J. — ^I  agree. 

Solicitors— Owles    Sc  ColUnsoii,  for  pfadtf 
Thos.  Sisney,  for  defaKtant. 


[IN  THE  COURT  OF  APPBAL] 

BAGGiO^LAT,  L.J. 
LiNDLET,  L.J. 

Fry,  L.  J.  y  In  re  nn. 

1883. 
May  5. 

In8olveivt  Lunatic  -*  JfiwntaMNM  - 
nigkt8  ofCreditor9 — Pre/«ren(iaI/\yMrii 
—Practice. 

It  18  the  settled  praotiee  of  iks  CmHI 
even  although  a  lunaUc  %m  imohmit  * 
con^vder^firat,  %ohat  %»for  ike  hen^  of 4 
lunatic ;  and  next,  dye  tnferMto  y  A 
creditors. 

In  sucli  a  case  the  Court  wiU^aflsrs^iiti 
aside  a  sujjicient  fund  for  the  lattfOMH 
maintenance  of  the  lunatic^  direct  the  fw 
d'tie  {if  any)  of  his  estate  to  he  rfWfc 
raUahly  amongst  his  creditors,  with  KM 
to  the  creditors  to  apply  on  the  death  f 
tlie  lunatic  for  t?is  further  distriinUiB^  ^ 
the  fund  so  set  apart ;  a«rf, — 

Semble,  as  a  general  rtde,  monsjft  ft* 
perly  expended  by  the  commiUee  ef ^ 
lunatic,  both  before  and  after  tn^iiWifli 
founds  in  the  maintenance  of  the  Ahw^ 
and  of  his  wife  and  family^  wiU  he  p9t 
in  priority  to  the  claims  of  other  erediU^ 

In  December,  1878,  C.  Pink,  an  eW 
agent,  became  insane. 

On  the  5th  of  Mardb,  1880,  he  « 
found  limatic  by  inquisition  ;  and  on  tb 
9th  of  July,  1880,  hia  son  C.  R  Knl 
was  appointed  his  committee. 

On  the  15th  of  March,  1883,  the  MtfU 
made  his  certificate  as   to  the  fbctmM 
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lanoe  and  debts  of  the  lunatic^ 
f  he  found  (inter  alia) — 
lat  the  lunatic  had  resided  and 
naintained  at  a  private  lunatic 
from  the  24th  of  December,  1878, 
8th  of  April,  1881,  at  a  cost  of 
3f.y  but  that  the  proprietors  of 
lom,  Messrs.  Finch  &  Lush,  were 
to  aooept  500^  in  settlement  of 
ebt;  and  that  from  the  8th  of 
1881,  to  the  25th  of  March,  1883, 
been  maintained  at  another  asylum 
t  of  a  guinea  a  week, 
lat  the  sum  of  109Z.  is.  a  year, 
«  the  rate  of  two  guineas  a  week, 
proper  sum  to  be  ^owed  for  the 
lanoe  of  the  lunatic  £rom  the  25th 
h,1883. 

so  appeared  from  the  certificate 
e  committee  had  advanced  374/. 
lis  own  moneys  towards  the  main- 
and  support  of  the  wife  and  chil- 
the  lunatic  from  the  commence- 
:  the  hmsLCj  down  to  the  31st  of 
er,  1882 ;  that  the  lunatic's  estate 
idTont;  and  that  a  proposal  had, 
10  approval  of  the  Master,  been 
ed  to  the  creditors  of  the  lunatic, 
I  residue  of  his  fortune,  after  pay- 
fall  of  the  claim  of  the  committee, 
16  oraditors  whose  claims  amounted 
md  under,  and  setting  aside  a  fund 
(t  to  produce  100^  a  year  for  the 
tanoe  of  the  lunatic,  should  be  ap- 
payment,  pro  rata,  of  those  credi- 
am  elaims  exceeded  50/.,  without 
e  to  their  ultimate  rights  in  the 
opoeed  to  be  set  aside ;  but  that 
editors  had  attended  before  the 
and  had  disapproved  of  the  pro- 
se 15th  of  March  the  certificate 
WQtedf  with  liberty  to  the  com- 
bo take  out  a  summons  for  pay- 
:  the  500/.  to  Messrs.  Finch  d: 
ad  37 4L  6«.  lid.  to  the  committee, 
payment  of  the  allowance  of  two 
a  week;  notice  of  the  application 
Hti  to  the  creditors,  and  the  sum- 
be  adjourned  into  Court. 
rammons,  as  taken  out,  provided 
MQt  of  the  500/.  and  374/.  6«.  lid. 
toff  the  investment  of  a  capital 
Idflni  to  produce  100/.  per  annum 
tmiitic^a  maintenance,  and  for  the 


676 


immediate  distribution,  pro  rata^  of  the 
balance  of  his  estate  amongst  his  creditors. 

S.  Dickinson,  for  the  summons,  sub- 
mitted that,  under  the  circumstances,  the 
payment  of  the  500/.  and  374/.  6«.  lid.  was 
reasonable  and  proper,  and  that  in  other 
respects  the  order  asked  for  was  in  accord- 
ance  with  the  usual  practice  of  the  Court 
in  such  cases. 

W.  Barber,  Q>C.,  and  RusaM  Roberta, 
for  the  largest  creditors  of  the  lunatic. — 
We  object  to  the  payment  of  these  two 
sums  in  fulL  We  also  submit  that  there 
should  be  an  immediate  distribution  of 
the  whole  of  the  assets  of  the  lunatic 
amongst  his  creditors,  without  making 
aDy  provision  for  his  maintenance.  The 
rights  of  his  creditors  for  his  acts  and 
contracts  before  his  lunacy  remain  un- 
affected by  his  lunacy.  He  was  insolvent 
at  the  time  he  became  lunatic,  and  his 
assets  ought  to  be  realised  for  the  benefit 
of  his  creditors.  In  fetct,  the  greater  part 
of  his  present  estate  consists  of  the  pro- 
perty which  was  purchased  with  the 
moneys  we  advanced  him  for  that  pur- 
pose, under  an  arrangement  for  a  mort- 
gage, which  fisdled  to  be  executed  by  reason 
of  his  sudden  lunacy.  If  there  ib  no  sur- 
plus after  the  creditors  have  been  paid, 
and  there  is  no  one  bound  by  law  to 
maintain  him,  he  will  become  a  pauper 
lunatic  and  will  be  chargeable  to  his 
parish,  and  can  be  well  and  comfortably 
maintained  in  the  county  lunatic  asylum 
at  the  expense  of  the  ratepayers  of  his 
district.  The  money  of  the  creditors 
ought  not  to  be  applied  to  relieve  the 
ratepayers  of  his  district.  They  referred 
to  Ex  parte  Dikes  (1)  and  Pope  on  Iaut 
nacy  (2). 

\Dickin8on  referred  to  In  re  Adey  (3).] 

Yav>gh€m  Hawkins,  for  other  creditors, 
supp(»ted  the  same  contention,  and  also 
objected  to  the  payment  of  the  374/.  6«.  1  Id. 
in  full,  and  cited  In  re  Sitwell  (4). 

No  reply  was  called  for. 

LiNDLET,  L.  J. — This  case  was  adjourned 
into  Court  by  my  direction;  and  I  may 

(1)  8  Ves.  79. 

(2)  p.  403. 

(3)  1  Coop.  t.  Cott.  225. 

(4)  W.N.  1881,  p.  124. 
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state  at  onoe  why  I  did  it,  because  cer- 
tainly  I    have  invited    the  conti^oversy 
which  has  taken  place  on  this  occasion, 
but  which  I  did  not  at  all  anticipate.     I 
never  intended,  when   I  suggested  that 
this  summons  should  be  served  on  the 
creditor,  to  lay  myself  or  the  Court  open 
to  the  argument  that  the  creditors  had  a 
right,  or  something  equivalent  to  a  right, 
to  be  paid  in  full,  which  would  result  in 
the  lunatic  being    placed    in  a    pauper 
lunatic  asylum.   I  never  dreamt  of  raising 
such  a  controversy  as  that.     However,  as 
the  controversy  has  been  raised,  I  wish 
most  emphatically  to  protest  against  it. 
It  appears  to  me  that  the  practice  of  the 
Court  for  the  last  150  years  has  been  to 
protect  the  lunatic,  and  to  consider  what 
is  most  for  his  benefit,  of  coui*se  having 
regard  to  the  interest  of  the  creditors  as 
far  as  possible.     That  is  the  duty  imposed 
upon  us  by  statute,  and  that  has  been 
settled  by  the  long-established  practice  of 
the  Court. 

The  reason  I  aoyoumed  this  matter  into 
Court  was  this,  that  there  was  a  proposi- 
tion to  pay  two  creditors  in  full,  and  to 
pay  a  dividend  to  the  others.  It  appeared 
to  me  that  that  was  a  proposition  which 
deserved  consideration,  and  for  that  reason 
I  directed  the  creditors  to  be  served,  in 
order  that  I  might  hear  what  they  had  to 
say  upon  the  point.  It  was  upon  that 
gi*ound  alone  that  I  adjoui*ned  the  matter 
into  Court. 

Now  the  matter  stands  in  this  way. 
The  creditors  of  the  lunatic  are  creditors 
to  a  very  large  amount.  If  we  were  to 
pay  them  in  full  the  result  would  be  that 
thd'e  would  be  nothing,  or  next  to  no- 
thing, left  for  the  lunatic,  and  he  would 
have  to  go  to  a  pauper  lunatic  asylum. 
It  has  been  urged  on  behalf  of  the  cre- 
ditors that  that  is  what  ought  to  be  done, 
and  it  is  said  that  a  pauper  lunatic  asylum 
is  now  a  much  more  comfortable  place 
than  it  was  some  time  ago.  The  effect  of 
sending  him  to  a  pauper  lunatic  asylum 
would  be  to  throw  him  upon  the  I'ates. 
I  protest  against  that.  That  is  not  my 
view  of  what  would  be  for  the  benefit  of 
the  lunatic,  nor  is  it  the  duty  of  the  Coui't 
to  do  it. 

The  two  sums  which  it  is  proposed  to 
pay  in  full  are  these :  there  \&  first  of  all  a 


debt  of  5002.  which  is  due  to  the  keepen 
of  an  asylum  where  this  gentleman  wis 
placed  for  some  time— the  payment  of  tink 
is  not  very  seriously  opposed ;  and  there  ii 
a  sum  of  37 4Z.  6«.   llc^.,  which  the  eom- 
mittee,  who  is  a  son  of  the  lunatic,  has  eoi- 
pended  in  the  maintenance  of  the  lunatie'i 
wife  and  £Eimily  between   the  dates  that 
have  been  mentioned  both  prior  andaofan- 
quent  to  the  5th  of  March,  1880.  Now  in 
dealing  with  that  we  must  have  regard  to 
what  is  the  ordinary  practice,  and  that  is 
stated  in  the  34th  of  the  Lunai^  Oidan 
of  this  year,  which  states,  "  Immediatdj 
after  inquisition  found  the  parW  having 
the  conduct  of  the  proceedings  ^lall  tab 
out  a  summons  before  the  Master  to  en* 
quii-e  into  the  matters  following — Tho 
lunatic's    situation,    the    nature   of  Us 
lunacy,  who  are  his  next-  of-kin  and  hsn^ 
at.  law,  who  ought  to  be  appointed  oon- 
mittee  of  his  person  and  of  his  estate,  rf 
what  his  fortune  consists  and  the  ptt>- 
ticiilars  thereof,  the  amount  of  his  inooDM^ 
in  what  manner,  at  what  expense  and  lif 
whom  and  where  he  has  been  nfio^p*»'"*4 
what  should  be  allowed  for  his  past  main- 
tenance, what,  if  anything,  is  due,  and  to 
whom  in  respect  thereof,  and  to  whom  aoi 
out  of  what  fund  the  same  ought  to  be  paid." 
Now  the  expression  there  used  is  ''put 
maintenance,"  and  for    the    purpoae  d 
making  that  enquiry  it  has  always  beea 
construed  to  include  the  maintenanoe  of 
his  wife  and  children.     That  is  a  matter 
of  practice  :  it  is  not  limited  to  his  per- 
sonal   maintenanoe.      The  real  questiaD 
comes  to    this,  whether,  supposing  ^ 
Master  had  certified  this  3741.  6«.  lU 
ought  to.have  been  allowed  for  the  pssfc 
maintenance  of  the  lunatic,  in  the  senaeiD 
which  the  expression  is  used  in  the  mk 
it  ought  to  be  paid  in  fall  or  not.    Weill 
.  agree  that  the  certificate   beiog  in  ^ 
foi-m  we  should  allow  the  payment  in  foU* 
The  rule  which  I  have  been  refeiriiig  to 
does  not  even  allude  to  creditors,  thiitii 
disposed  of  by  another  rule.     The  point  fl^ 
my  observations  is  this,  that  the  fint  thinf 
to  ascertain  is  what  is  for  the  benefit  d 
the  lunatic  \  and  when  you  have  providrf 
for  that,  to  see  what  you  can  do  fer  A^ 
creditors.    In  point  of  form  the  Haatar 
has  not  absolutely  certified  that  this  oqfi^ 
to  be  allowed  for  past  maintenance,  or  w 
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it  ought  to  be  paid  in  priority  to  other 
dAims ;  but  upon  a  fledr  construction  of  the 
oertificate  it  appears  to  us  to  be  unneces- 
tmsrj  to  send  it  back  to  him  to  apportion 
tibe  sum  or  to  amend  the  certificate.  We 
must  read  it  fairly,  and  perhaps  a  little 
UbenJly.  In  our  opinion  the  sum  ought 
to  be  paid,  and  therefore  we  propose  to 
allow  it  in  full.  As  regards  the  allowance 
fcr  the  lunatic  of  2^.  per  week,  that  is 
absolutely  right.  He  has  been  maintained 
at  an  expense  of  \l,  per  week  in  an  asylum 
at  St.  Andrew's,  Northampton ;  but  that 
was  a  temporary  arrangement,  and  it  can- 
not go  on.  He  cannot  be  supported  pro- 
perly at  that  scale.  Therefore  it  appears 
to  us  we  should  make  an  order  in  the 
terms  of  the  summons.  Of  course  the 
creditors  will  have  their  costs,  because  they 
have  been  invited  by  me  to  come  here  in 
Older  to  relieve  the  Court  from  the  diffi- 
eulty  of  dealing  with  preferential  payments, 
and  that  difficulty  has  been  got  over.  The 
ovder  will  be  according  to  the  summons, 
"With  liberty  to  the  creditors  to  apply  for 
payment  when  the  time  comes  for  them 

to  do  80. 

Bagoallat,  L.  J. — I  am  of  the  same 
opinion^  and  I  have  a  very  few  words  to 
and.  The  practice  of  this  Court  in  lunacy 
lias  been  uniform  for  a  period  cei'tainly  as 
as  I  can  recollect,  both  in  practising 

oounsel  and  sitting  as  Judge,  and  proper 
pcovinons  for  payment  of  past  mainten- 
and  payment  of  future  maintenance 
always  the  first  matters  to  be  con- 
and  enquired  into.  The  34th  of 
tbB  Lmiaqy  Orders  of  1883  is  really  to  the 
aeme  effect  as  what  was  provided  before. 
nSkLordshipreadthe  rule,  and  continued :] 
And  there  is  a  provision  that  after  the 
yLmakmf  hag  enquired  what  sums  have  been 
eaqnodedy  he  shall  take  an  account  of  the 
dma  I  think  that  further  rule  was 
fmjf  properly  added,  for  this  reason,  that 
liiongh  provision,  in  the  first  instance, 
amt  be  made  for  the  maintenance  of  the 
limatift,  the  amount  must  depend  on 
liie  amount  of  his  property,  of  course 
teldiig  into  consideration  the  amount  of 
deMa  which  he  owes.  But  the  fact  that 
liie  amount  of  debts  which  he  owes  may 
\m  aoffident  to  exhaust  the  whole  of  hiis 
affinrde  no  ground  whatever    for 
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applying  the  whole  of  the  estate  for  and 
towards  the  immediate  payment  of  his  debts, 
and  so  sending  him  to  a  pauper  lunatic 
asylum.  I  do  not  think  that  course  has 
r^dly  been  seriously  pressed  upon  us  either 
by  Mr.  Barber  and  Mr.  Bussell  Roberts, 
or  by  Mr.  Vaughan  Hawkins,  who  appears 
for  another  creditor.  It  would  be  utterly 
contrary  to  all  I  have  known  of  the  prac- 
tice of  the  Court ;  and  certainly  I  would 
not  interfere  with  the  discretion  of  the 
Judges  sitting  in  Lunacy  as  regards  the 
mode  in  which  they  would  deal  with  a 
lunatic's  estate.  They  are  certainly  bound 
by  the  various  provisionsof  the  Acts  of  Par- 
liament which  have  been  passed.  The  1 1 6th 
section  of  the  Act  of  1853,  as  extended 
by  the  Act  of  1862,  shews  that,  though 
other  application  of  the  proceeds  of  the 
estate  may  be  made,  it  is  within  the  juris- 
diction of  the  Judge  to  apply  them  to  all 
or  any  of  the  several  subject-matters  which 
came  before  him. 

I  will  only  add  this,  that  I  think  the 
present  case  illustrates  the  policy  of  the 
practice  which  does  not  allow  creditors  to 
appear  upon  all  applications  of  this  kind, 
though  I  think  this  a  proper  case,  having 
regard  to  what  has  taken  place  in  the 
Miister's  office,  for  them  to  appear.  I 
think  the  Judge  exercised  a  very  wise  dis- 
cretion by  allowing  creditors  to  be  served 
with  this  summons ;  but  I  think  the  argu- 
ments should  only  have  been  addressed  to 
the  question  whether  these  two  particular 
creditors  should  be  paid  in  fuller  J9artj9a««u 
with  the  other  creditors.  I  must  say  that 
various  topics  have  been  gone  into  which 
are  entirely  beside  the  question  we  had  to 
decide. 

Fby,  L.J. — I  concur. 


Bolicitors — Lambert,  Fetch  dc  Shakspeare,  for 
the  lunatic ;  Harries,  Wilkinson  k.  Baikes,  for 
creditors. 
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[IN  THE  COURT  OF  APPEAL.] 

Bankruptcy. 
Jessel,  M.R. 
Baggallat,  L.J.  I  Ex  parte  izard  ;  in  re 

LlNDLET,  L.J.        I  BUSUELL. 

1883. 
March  L 

Baiikrupicy — Receiver  aiid  Manager — 
Charges — Taxation — Bankruptcy  Rvlea^ 
1871,  ruUa  5,  6  and  7. 

Under  rule  b  of  the  BamJcruptcy  Rules, 
187 1  ft?is  charges  of  a  receiver  for  disburse- 
ments oui  of  pocket,  such  as  travelling  ex- 
penses and  salaries  paid  to  assistants,  are 
liahle  to  taxation. 

A  receiver  and  vianager  of  a  business 
should  not  advaiice  money  out  of  his  own 
pocket  for  the  purjwses  of  the  business 
unthou^  first  obtaining  tlie  authority  of  the 
Court  to  do  so.  If  lie  applies  for  such 
authority,  the  Court  unll,  as  a  rule,  allow 
him  interest  at  five  per  cent,  on  the  amount 
authorised  to  be  advanced,  and  give  him  a 
charge  on  ttie  assets  for  the  advance  and 
interest. 

If  he  advances  money  untliout  such 
authority,  lie  can  only  look  to  the  estate 
for  indemnity. 

Tills  was  an  appeal  from  a  decision  of 
Mr.  Kogistrar  Hazlitt  sitting  as  Chief 
Judge  in  Bankruptcy. 

The  debtor  was  a  tea  and  coffee  mer- 
chant, named  Biishell,  caiTjing  on  business 
in  London  and  other  to>vns  in  England 
and  Scotland,  lie  filed  a  liquidation  pe- 
tition on  the  8th  of  September,  1882,  and 
one  Foster  was  appointed  receiver  and 
manager,  and  was  ordered  to  cany  on  the 
debtor's  business.  For  this  purpose  he 
ordered  goods,  but  neglected  to  obtain  any 
authority  from  the  Court  to  pay  for  them 
out  of  his  own  money. 

On  the  6th  of  October,  1882,  a  liqui- 
dation was  resolved  upon  by  the  creditors, 
and  Izard  was  appointed  trustee. 

In  pursuance  of  an  order  of  the  Court, 
Foster  delivered  up  the  leases  of  the 
debtor's  shops  to  the  trustee,  and  pre- 
sented an  account  of  his  dealings  during 
the  receivership,  shewing  a  balance  of 
206/.  Ws.  9d.  due  to  him.  Of  this  sum 
17  SI.  4«.  9d.  consisted  of  salaries  and  tra- 
velling expenses  paid  to  two  persons  em- 


ployed by  the  receiver  to  travel  abonfc  and 
inspect  the  various  ahopB,  and  ifae  tianl- 
ling  expenses  of  the  receiver  hiimwlf. 

The  trustee  objected  to  pay  the  17tt 
is.  dd.  until  the  items  had  beoi  taxed  hj 
the  Taxing  Master  under  rule  5  of  tltB 
Bankruptcy  Rules,  1871. 

Besides  the  2061. 1  Is.  9d,,  Foster  daimei 
from  the  trustee  payment  of  558/.  16t.  M.» 
which  was  due  firom  him  to  perBcma  who 
had  supplied  goods  to  his  order  for  tke 
business. 

On  the  application  of  Foster,  the  Be* 
gistrar  orderod  the  truatee  to  pay  to  him 
the  206^  Us.  9d.,  and  to  pay  tiie  5581. 
16«.  9d.  to  the  persons  who  had  supplied 
the  goods,  and  to  pay  Foster's  costs  a  ba 
application. 

At  this  time  the  trustee,  who  had  had 
assets  in  his  hands,  had  paid  most  of  tiisa 
away  in  oi*der  to  avoid  distresses  for  renl 
being  put  in. 

The  trustee  appealed. 

Cooper  Willis,  Q.C.,  and  F.  Coopv 
Willis,  for  the  appellant,  referred  to  nla 
5,  6  and  7  of  the  Bankruptcy  Rules,  1871. 

Wi7isloio,  Q.C.,  and  Sidney  Wodf,  ftr 
the  receiver. — ^Theae  are  only  paymnti 
out  of  pocket  by  the  receiver,  and  do  aok 
come  within  the  5th  rule. 

[Jessel,  M.R. — How  can  you  get  onr 
the  words  1  Is  not  this  the  reodnrt 
biliq 

It  is  part  of  the  receiver's  aoooant 

[j£SSEL,M.R. — If  theee  items  are cfaanBi 
of  the  receiver,  they  ought  to  be  taxed.] 

It  is  no  part  of  the  Taxing  MastflA 
duty  to  tax  the  salaries  paid  to  the  ibop- 
men.  The  receiver  had  a  lien  upon  tbe 
leases  for  his  expenses  out  of  pocket 

[Jessel,  M.R. — I  am  sure  that  is  not 
so.  The  receiver  is  an  officer  of  the  Oon^ 
and  looks  to  the  Court  to  be  r^Mdd.] 

These  items  are  no  more  snl^jeel  to 
taxation  than  payment  made  for  goodi 
supplied. 

[Jessel,  M.R  —  They  are  oertuB^ 
charges  of  the  receiver,  just  as  a  soUdtoi^ 
travelling  expenses  would  be  part  of  Us 
charges.] 

The  Keguitrar  has  power  to  tuE,  tndlw 
has  done  so — £x  parte  DUion  (1). 

(1)  Law  Bep.  13  Ch«  D.  818. 


MICHAELliAS  1882  to  MICHAELMAS  1883. 


Vol.  52.] 

Baepwrte  Izard;  in  re  Buthell  {App.)^  Bankr, 

[Jessxl,  M.II. — The  Court  cannot  dis- 
peofle  with  the  general  orders.  Ex  parte 
l)iiUm  (1)  does  not  apply.  The  ground 
of  that  decision  was  that  the  solicitor  had 
not  sent  in  a  signed  bill.] 

The  rules  are  only  directory. 

[Jessel,  M.R. — ^What  do  you  say  comes 
unoer  rule  5 1] 

The  receiver's  remuneration. 

Then  with  regard  to  the  other  part  of 
the  order. 

[Jetsel,  M.R. — ^You  must  support  it. 
At  present  it  appears  to  be  wrong.  It  is 
an  order  upon  the  trustee  to  pay  out  of 
his  own  podcet.] 

The  trustee  on  his  appointment  received 
the  takings  of  the  shops  and  took  posses- 
sion of  the  stock-in-trade ;  he  has  thus 
bad  the  benefit  of  the  goods  in  question 
which  were  ordered  in  the  last  week  of 
the  receivership. 

Jesbel,  M.II. — The  Registrar's  order  is 
oomplained  of  upon  two  grounds.  First, 
it  IB  said  that  it  ought  not  to  have  ordered 
the  1781.  is.  9d.  to  be  paid  without  a  pre- 
Turns  taxation.  That  sum  consists  of  the 
travelling  expenses  of  the  receiver  himself, 
and  of  the  salaries  and  travelling  expenses 
of  the  persons  whom  he  specially  engaged 
to  travel  about  and  inspect  the  mode  of 
earrying  on  the  business  at  the  different 
■hops  of  the  debtor.  I  cannot  imagine 
any  more  proper  description  of  these  pay- 
ments than  "charges  of  the  receiver." 
^ey  are  charges  made  by  him  piii*tly  for 
liimaftlf  personally  and  partly  for  persons 
specially  employed  by  him  for  the  purpose 
which  I  have  mentioned.  The  words  of 
mle  5  are  quite  plain,  and  yet  it  is  boldly 
pat  forward  in  argument  that  as  i*^ards  a 
receiver  and  manager  the  rule  is  to  be 
limited  to  his  charge  for  his  own  remune- 
mtion.  But  in  the  rule  there  is  no  dis- 
tinction between  the  charges  of  a  I'ccoiver 
and  manager,  and  those  of  solicitoi's,  ac- 
oonntants,  auctioneers  and  brokers.  Wo 
know  that  the  bills  of  solicitors  are  liable 
to  taxation  as  r^ards  their  charges  for 
disbursements  out  of  pocket,  and  it  often 
happens  that  sums  actually  paid  by  them 
are  disallowed  on  taxation.  There  is  no 
reason  for  ynnlnng  any  distinction  between 
the  charges  of  a  solicitor  and  the  charges 
of  Bay  of  the  other  persons  mentioned  in 
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rule  5.  In  order  to  shew  that  the  argu- 
ment is  absolutely  without  foundation,  it 
is  only  necessary  to  refer  to  rules  6  and  7, 
which  clearly  shew  that  rule  5  does  not 
apply  to  a  receiver's  remuneration,  it  being 
specially  provided  for  by  rules  6  and  7. 

As  to  the  second  part  of  the  Registrar's 
order,  which  directs  the  trustee  to  pay  the 
price  of  the  goods  which  the  receiver  or- 
dered on  his  own  credit,  it  is  a  personal 
order  on  the  trustee  to  pay  the  amount. 
The  goods  were  supplied  to  the  receiver 
and  manager  to  enable  liim  to  carry  on 
the  business.     No  doubt  he  is  entitled  to 
be  indemnified  out  of  the  debtor's  estate; 
but  that  is  no  reason  for  making  a  per- 
sonal order  against  the  trustee.     If  a  re- 
ceiver and  manager,  either  in  Chancery  or 
Bankruptcy,  chooses  to  advance  money  of 
his  own  without  the  previous  authority  of 
the  Court,  he  can  only  look  to  the  estate 
for  indemnity.     The  practice  in  the  Chan- 
cery Division  is  for  a  receiver  and  manager, 
before  he  advances  money,  to  apply  to  the 
Court  for  authority  to  do  so ;  and  when 
the  Court  gives  him  authority,  it  generally 
allows  him  interest  at  five  per  cent,  on  the 
sum  which  it  authorises  him  to  advance, 
and  gives  him  a  charge  on  the  assets  for 
that  sum  and  the  interest.     Rule  299  of 
the  Bankruptcy  Rules  of  1870  provides 
that  'Hhe  Court  shall  liave  the  same  power 
and  discretion  as  to  the  appointment,  re- 
muneration and  removal  of  the  receiver 
and  manager,  and  in  the  settlement  of  his 
accounts  and  in  directing  the  appropria- 
tion of  moneys  or  property  in  his  hands, 
as  is  exerciseil  by  the  Court  of  Chanceiy, 
or  as  near  thereto  as  may  be."     Therefore 
the  Court  of  Bankruptcy  can  do  that  whidi 
the  Chancery  Division  could  do.     If  the 
receiver  and  manager  makes  an  advance 
of  money  for  the  pui'pose  of  the  business 
without   the   previous    authority   of   the 
Court,  he  is  still  entitled  to  an  indemnity 
out  of  the  estate,  but  it  is  imi)ossible  to 
give  him  a  i)er8onal  order  for  paN'ment  by 
the  trustee.     The  only  order  which  could 
be  made  would  ]>e  tliat  the  trustee  should 
pay  him  out  of  the  assets,  if  he  had  avail- 
able  assets  in  his  hands.     In  the  present 
case  there  is  no  evidence  that  when  the 
order  appeiiled  from  was  made,  the  trustee 
had  any  assets  in  his  hands ;  the  only  evi- 
dence is,  that  he  had  previously  had  assets 
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in  his  hands  and  that  he  had  paid  them 
away.  It  is  said  that  the  undertaking 
which  the  trustee  gave  by  tlie  order  of  the 
13th  of  October  applied  to  the  65SL  Bat 
that  undertaking  was  to  pay  sums  which 
might  be  found  due  to  the  receiver ;  and 
when  the  order  of  the  19th  of  December 
was  made,  the  558^  was  not  due  to  the 
i*eceiver,  because  ho  had  not  paid  it. 
Therefore  it  was  not  within  the  under- 
taking. The  Registrar's  oi*der  must  be 
discharged,  and  there  must  bo  a  direction 
to  tax  the  178/. 

As  to  the  ooHts  of  the  application,  there 
appears  to  have  been  great  laxity  in  the 
practice  of  the  Bankruptcy  Court,  and  this 
may  have  misled  the  receiver.  Therefore 
no  costs  will  be  given  against  him  either 
in  this  Court  or  in  the  Court  below. 
The  trustee  will  take  his  costs  out  of  the 
estate. 

Bagoallat,  L.J.,  and  Lindlet,  L.J.9 
concurred. 

Solicitors — Picsse  Sc  Son,  for  the  trustee ;  Hind- 
son,  Miller  k  Vernon,  for  the  receiver. 


Chitty,  J.  "I  In     re     fanny    Elizabeth 
1883.       >    UARCU  (deceased),    mander 
June  18.  J     V.  Harris. 

WiU—Iltisbaiid.  and  Wife— Gift  to  a 
Man  arul  his  Wife  and  to  a  Third  Person 
— Moieties  or  Thirds — Married  Women's 
Pro])erty  Act,  1882. 

A  testatrix,  wito  died  after  tJie  commence- 
ment of  the  Married  Women's  Property 
Act,  1882,  h]i  h^r  wUl,  dated  1880,^aw  all 
herprojyerty  both  real  and  personal  to  A  and 
B,  and  E  the  inife  of  B,  "  to  and  for  their 
own  nse  ami  benefit  absolutely''  She  ap- 
pointed tlis  samA  persons  hy  name  lier 
executors  and  executrix : — Held,  that  by 
tite  operation  of  the  Married  Women's 
Property  Act,  1882,  huebaml  and  wife  are 
Qio  lorujer  in  the  eye  of  the  law  one  person 
as  regards  property,  and  that  they  each 
took  one-third  of  the  estate,  and  not,  as 
under  the  old  law,  half  between    them. 


Held  also,  according  to  the  doebrim  laid 
down  tn  Haslack  v.  Pedley  (44  Law  J. 
Rep.  Chanc.  143 ;  Law  Bep.  19  Eq.  371), 
that  the  Act  applied  to  the  foiU,  aUkaugk 
the  will  was  made  before  the  Act  came  uite 
operation. 

Demurrer. 

Fanny  Elizabeth  Maroh,  who  difld  on 
the  26th  of  April,  1883,  made  her  wfl], 
dated  the    8th  of   December,   1880,  bj 
which,  after  directing  payment  d  her 
debts  and  funeral  and  testamentaxy  es- 
penses,  she  gave,  devised  and  bequeathed 
all  her  household  furniture,  linen,  wetriiv 
apparel,  books,  or  plate,  monejrs,  atockBand 
securities,  ''  and  all  and  every  other  wj 
estate  and  effects  whatsoever  andwhem' 
soever,  both  real  and  personal,  whether  in 
possession,  reversion,  remaindei*  or  expod^ 
ancy,  unto  my  residual  legatee,  Ghaiki 
James  Mander,  Esq.,  No.  9  New  Squan^ 
Lincoln's  Inn,  London,  and  James  Ibm, 
Esq.,    and     Eliza     Maria    his    wiie^  cf 
Knowle  Green,  Staines,  Middlesex,  to  and 
for  their  own  use  and  benefit  absolutelf; 
and  I  nominate,  constitute  and  arooiiit 
Charles    James    Mander,    Esq.,  9   Jffev 
Square,  Lincoln's  Inn,  London,  and  Janw 
Harris,  Esq.,  and  Eliza  Maria  Harris  hii 
wife,  of  Elnowle  Green,  Stainee,  Middlft- 
sex,  to  be  executors  of  this  my  last  will" 

The  plaintiff  C.  J.  Mander  claimed  tiMt 
the  property  was  divisible  into  moietiei^ 
of  wliich  he  took  one  and  the  defendanti 
Mr.  and  Mrs.  Harris  took  the  other.  Tlte 
defendants  demurred,  and  claimed  that 
the  estate  was  divisible  into  thirds,  of 
which  they  each  took  one,  the  other  going 
to  the  plaintiff. 

Macnaghten,  Q.C,  and  BardeweU,  fir 
the  demurrer. — Though  the  will  was  made 
befoi'e  the  Married  Women's  Propertj 
Act,  1882,  yet,  as  it  came  into  operatioi 
after  the  commencement  of  the  Act,  the 
Act  applies.  That  was  decided  in  Haduds 
V.  Pedley  (1),  which  was  a  case  on  tbe 
Apportionment  Act.  The  late  Master  of 
the  Kolls  there  says :  "  A  testator  idio 
knows  of  an  alteration  in  the  law,  .... 
and  does  not  choose  to  alter  his  will,  mnii 
he  taken  to  mean  that  his  will  shall  take 

(1)  44  Law  J.  Rep.  Chanc.  143 :  Law  Bep.  19 
Bq.  271. 
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efleot  aooording  to  the  new  law."  The  old 
Isw  that  a  husband  and  wife  would  only 
take  one  moiety  ia  founded  on  the  doctrine 
that  they  are  "  one  person  in  the  law '' — 
Co.  Lit,  187  A;  Blackttane,  bk.  i.  ch.  15, 
s.  1 5.  But  wherever  there  was  a  means  of 
avoiding  that  result  the  Court  availed 
itself  of  it.  Biseher  v.  WhatUy  (2)  was 
decided  against  the  double  share  on  account 
of  a  peculiarity  of  expression.  In  War- 
rimgion  v.  WarringUm  (3)  the  gift  was, 
like  the  present,  to  A,  B,  C,  and  *D  his 
wife ;  and  C  and  D  were  held  to  take  two 
■hares  and  not  one  only.  In  In  re  Wylde*8 
JtHate  (i)  it  is  said  that,  although  the  pre- 
sumption is  that  husband  and  wife  take  as 
one  person  only,  the  question  is  one  of 
''eontext  of  the  instrument."  In  Mar- 
ekanl  ▼.  Cragg  (5),  where  the  words  are 
almost  identical  with   the  words  in  this 

husband  and  wife  took  as  two  per- 
But  it  is  not  necessary  to  rely  on 
those  esses,  as  the  Married  Women's  Pro- 
psrCj  Act,  1882,  puts  a  married  woman 
on  the  same  footing  as  a  man  as  regards 
property.  The  principles  now  to  be  ap- 
^ied  are  those  which  are  laid  down  in 
jNw  v.  Def  Livera  (6),  as  being  those  of 
the  Boman-Dutch  law,  which  assumes 
husband  and  wife  to  be  two  persons.  In 
this  respect  the  new  Act  has  been  assimi- 
lated to  the  Boman-Dutch  law,  and  makes 
husband  and  wife  two  persons  for  all  pur- 

oonnected  with  property. 
Jnee^  Q.C.f.  and  B,  F.  Nartotif  for  the 
phlntiiff — The  gift  is  here  to  husband  and 
wife  and  the  third  person,  which  shews 
that  husband  and  wife  take  as  one  person 
only.  The  appointment  of  Mrs.  Harris 
as  executrix  stands  on  a  different  footing, 
as  she  is  not  described,  as  in  the  gift,  as 
''the  wife  of  Harris."  In  the  case  of 
'WJSflde'$  EttaU  (4)  the  rule  is  clearly  laid 
down  in  our  favour.  The  question  is  one 
of  the  status  of  the  wife,  and  in  that 
respect  the  new  Act  makes  no  change :  it 
is  not  one  of  property.  The  Act  does  not 
saj  that  whereas  husband  and  wife  have 

(5)  1  Vem.  232. 
(8)  2  Hare,  M. 

(4)  2  De  Oex,  M.  &  G.  724  ;  22  Law  J.  Rep. 
CImdo.87. 

(6)  31  Beav.  898. 

(6)  49  Law  J.  Rep.  P.C.   26;   Law  Rep.  6 
Afip.  Gtti.  128. 
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heretofore  been  one  person  they  shall 
henceforward  be  two.  There  may  be  a 
gift  to  a  man's  wife,  or  a  gift  to  husband 
and  wife,  who  are  a  sort  of  compound 
person.  The  new  law  affects  the  former 
case,  but  does  not  touch  a  gift  to  the  compo- 
site person  '*  husband  and  wife  "  ;  it  alters 
the  relations  of  husband  and  wife  to  each 
other,  but  it  does  not  affect  their  position 
as  regards  third  persons. 

Macnaghten   was    not  called   upon   to 
reply. 

Chitty,  J. — In  this  case  the  testatrix, 
who  died  after  the  commencement  of  the 
Married  Women's  Property  Act,  1882, 
but  who  made  her  will  before  the  Act 
came  into  operation,  in  December,  1880, 
as  to  her  residuary  personal  estate  (it  is 
admitted  there  was  no  real  estate),  gave 
the  same  **  unto  my  residual  legatee  C  J. 
Mander,  Esq.,  and  J.  Harris,  £^.,  and 
Eliza  Maria  his  wife,  to  and  for  their  own 
use  and  benefit  absolutely."  By  the  same 
will  she  appoints  Mr.  Mander,  again  giving 
his  address,  and  Mr.  and  Mrs.  Harris,  again 
giving  their  address,  executors  and  execu- 
trix of  her  will.  The  question  is,  whether 
Mr.  and  Mrs.  Hanis  take  one  share 
between  them,  or  whether  thev  take  each 
a  separate  share  so  that  the  residuary  per- 
sonalty is  now  divisible  into  thirds.  It 
has  been  admitted  at  the  Bar  that  if  this 
will  had  come  into  operation  before  the 
passing  of  the  Married  Women's  Property 
Act,  Mr.  Mander  would  have  takeii  one 
moiety  and  Mr.  and  Mrs.  Harris  the  other 
moiety  only  as  joint  tenants.  The  question 
is,  what  is  the  effect  of  the  Married  Women's 
Property  Act  1  The  reason  of  the  rule  of 
construction  which  prevailed,  and  which, 
subject  to  the  Act,  still  pi-e vails — namely, 
that  where  a  gift  is  made  to  husband  and 
wife  and  a  third  party,  husband  and  wife 
only  take  one  share  between  them — is  thas 
stated  in  Littleton  :  "  The  husband  and 
wife  are  all  one  person  in  law." — Co.  Lit. 
s.  187.  That  was  not  quite  correct  even 
in  Littleton's  time,  because  they  were, 
according  to  the  more  accurate  language 
of  the  Privy  Council,  only  one  person  in 
law  for  most  purposes.  Thai  being  so  on 
the  question  of  construction,  it  was  held 
that  being  but  one  person  they  could  take 
but  one  share.     Whether  that  was  or  was 
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not  a  refinement,  I  am  not  in  a  position 
to  consider.  To  some  minds  it  would 
appear  to  be  a  refinement. 

But  now  I  come  at  once  to  the  case  in 
the  Privy  Council.  Although  that  decision 
is  not  absolutely  binding  upon  the  High 
Court,  the  judgments  of  the  Privy  Council 
have  always  been  regarded  with  great 
respect.  In  Duis  v.  De  Livera  (6)  the 
Privy  Council  had  before  it  the  question 
of  the  construction  of  an  instrument, 
whether,  so  far  as  the  particular  matter 
l)efore  mo  is  concerned-,  Dias  and  his  wife 
took  one  share  or  two.  Their  Lordships 
agi^eed  with  the  Supreme  Court  of  Ceylon, 
and  the  judgment  of  the  Supreme  Court, 
which  is  stated  on  p.  125,  dealt  with  the 
question  at  some  length.  It  begins  thus  : 
*'At  English  common  law,  as  Littleton 
lays  it  down,  because  husband  and  wife 
are  one  person  only,  if  a  joint  estate  in 
land  be  conveyed  to  husband  and  wife  and 
a  third  pei'son,  the  husband  and  wife  shall 
take  one  moiety  and  the  third  person  the 
other,  and  that  although  at  English 
common  law  the  wife's  freeholds  are  not 
the  husband's  absolute  property.  Are  the 
husband  and  wife  under  the  Roman-Dutch 
law  to  be  similarly  considered  one  person 
for  the  purposes  of  this  gift  1  The  wife's 
.position  as  regards  property  is  very  dif- 
foront  under  the  two  systems.  It  may 
perhaps  l)e  argued  that  this  difference  as  to 
property  should  not  prevent  the  husband 
and  wife  under  Roman-Dutch  law  from 
being  regarded  as  one  pei'son,  inasmuch  as 
the  English  husband  can  have  no  more 
than  a  life  esttite  at  most  in  his  wife's 
freeholds,  and  yet  that  does  not  prevent 
their  being  one  person  in  law  for  the  pur- 
pose of  sharing  a  gift  even  of  a  freehold. 
The  fact  is  that  at  English  common  law, 
although  the  wife  has  distinguishable 
rights  a-s  to  her  realty,  her  person  is 
merged  in  that  of  her  husband  — her  '  per- 
sonid  property,'  that  which  attends  the 
person,  becomes  her  husband's  property 
absolutely — even  her  chases  iii  action  be- 
come his  if  he  reduces  these  into  posses- 
sion while  she  lives.  The  English  dis- 
tinction between  real  and  personal  property 
is  unknown  to  the  Roman-Dutch  law,  but 
none  of  the  wife's  property  becomes  the 
absolute  property  of  the  husband ;  on  the 
contrary  the  joint  properties  of  both  are 


thrown  into  a  common  stock  adminiatond 
by  the  husband  during  the  marruige,  and 
divisible  aflerwards  in  moieties.  Tlte  pv- 
sonality  of  the  wife  cannot  be  said  to  be 
merged  in  that  of  the  husband  imdBr 
Roman-Dutch  law."  Then  there  are  otlur 
matters,  which  being  matters  of  difinioe 
between  the  English  and  the  Eomin- 
Dutch  law  the  judgment  proceeds  to  point 
out.  I  have  said  that  the  Privy  CoancQ 
agi*eed  with  the  Supreme  Court.  The 
judgment  of  the  Privy  Council  on  page  1S5 
proceeds  in  this  vray  :  *'The  rule  of  Eng- 
lish  law  that  a  gift  to  a  man  and  his  wA 
and  to  a  third  person  is  to  be  ooDstriied 
an  a  gift  of  a  moiety  to  the  husband  lod 
wife  and  a  moiety  to  a  tbixd  penoo,  ii 
founded  on  the  doctrine  of  English  kv 
that  husband  and  wife  are,  for  most  par- 
poses,  one  person.  And  yet  any  indicatioD, 
however  slight,  of  an  intention  that  eidi 
shall  take  separately  has  been  held  to 
defeat  the  application  of  this  doctrina" 
Then  they  refer  to  certain  well  known 
cases  as  illustrating  the  peculiar  pasitioB 
of  husband  and  wife  under  onr  law,  end 
proceed  as  follows  : — 

<'  Under  the  Roman-Dutdi  law  thaptr 
sonal  property  of  the  wife  is  ordinarily,  in 
the  absence  of  special  ante-nnptial  agree- 
ment, held  by  the  spouses  as  partners,  eedi 
on  the  death  of  the  other  bemg  entitled  to 
his  or  her  share ;  while  in  this  aoonttj  the 
whole  personal  property  of  the  wift^  in- 
cluding even  such  ckoses  in  action  as  he 
may  reduce  into  possession,  beoomeBtiie 
absolute  property  of  the  husband.  It  wonU 
not  be  difficult  to  point  out  many  other 
important  differences  in  the  rektioDSO^ 
husband  and  wife  under  the  two  ayeteoe 
of  law ;  indeed,  so  many  are  these  difis** 
ences,  that  it  would  not  be  incorrect  to  etite 
as  a  general  proposition  that  whereai  the 
English  law  assumes  a  husband  and  rifc 
to  be,  for  most  purposes,  one  penon,  ^ 
Roman-Dutch  law  assumes  them  to  b^ 
for  most  purposes,  two.  Their  Lorddup 
are  of  opinion  that  the  reason  of  the  rw 
which  applies  in  England  fails  in  its  ap- 
plication to  Ceylon,  and  they  construe  the 
words  of  the  will,  which  direct  a  diviioB 
of  property  between  three  persons,  aoond- 
ing  to  what  seems  their  natural  meamng 
— namely,  as  directing  its  divisioii  into 
three  parts." 
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we  oited  that  at  length,  because  I 
it  shews  the  principle  'upon  which 
[yy  Cqancil  proceeded.  It  is  this — 
cording  to  English  law,  husband  and 
re,  for  most  purposes,  taken  to  be 
non,  particularly  in  respect  of  their 
i  relations  with  regard  to  property. 
B  the  matter  whidb  appears  to  me 
Bt  important  one  £(»'  me  to  consider 
present  casa 

',  imder  the  Married  Women's  Pro- 
ijttf  1882,  is  it  true  to  say  that  hus- 
id  wife  are  one  person,  or  one  person 
it  purposes,  with  reference  to  pro- 
It  appears  to  me  there  has  been 
amve  an  alteration  made  by  this 
at  it  would  be  wrong  to  apply  any 
bo  a  question  o£  the  construction  of 
he  principle  upon  which  the  Courts 
J  acted— namely,  that  for  most  or 
MNies  the  husband  and  wife  are  to  be 
d  as  one  person.     The  alterations 
b  as  to  bind  the  Court  to  adopt 
ufih,  in  the  language  of  the  Privy 
9  is  the  more  natural  construction  o£ 
.    I  will  read  one  or  two  of  the  see- 
the Act  to  shew  upon  what  my  j  udg- 
foonded.  The  1st  section  enacts  that 
ried woman  shaU  ....  becapable 
iringy  holding  and  disposing  by  will 
rwise  of  any  real  or  personal  pro- 
}  her  separate  property,  in  the  same 
'  as  if  she  were  A/eme  sole,  without 
Brvention  of  any  trustee."    It  ap- 
)  me  that  this  section  enlarges  her 
^#  The  capacity  of  a  married  woman 
h  that  she  coidd  not  take  the  pro- 
'hich  went  to  her  husband.     There 
DoeptionB  made  in  equity  with  re- 
ber  ri|^t  to  a  settlement ;  but  by 
»  she  is  made  capable  of  acquiring 
property  in  the  same  manner  as  if 
e  9kfsme  sole.     Sub-section  2,  sec- 
enlarges  her  capacity,  because  it 
apon  her  the  capacity  of  entering 
LtnetB,  of  suing  and  being  sued, 
mib-section  gives  effect  to  the  same 
A.    The  4th  sub-section  is  similar 
which  have  gone  before.    The  5th 
ion  enables  her  to  carry  on  a  trade 
iy  Cram  her  husband,  and  xnakes 
jeet  to  the  bankruptcy  laws  in  the 
ly  as  if  she  were  9k  feme  sole.    The 
i^ion  confers  upon  her,  whether 
I  befiwe  or  aftei'  the  Act,  as  against 
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all*  persons,  including  her  husband^  **  the 
same  civil  remedies,  and  also  the  same 
remedies  and  redress  by  way  o£  criminal 
proceedings,  for  the  protection  and  security 
of  her  own  separate  property  as  if  such 
property  belonged  to  her  as  a  feme  sole'* 
There  is  an  exception  which  I  need  not 
state.     The  16th  section  renders  her  liable 
to  be  proceeded  against  criminally  at  the 
prosecution  of  her  husband  to  the  same 
extent  as  he  might  be  prosecuted  by  her. 
It  seems  to  me  that  this  Act  has  made 
such  an  alteration  in  the  relations  of  hus- 
band and  wife  to  each  other  as  to  sever 
that  unity  of  persons  which  the  law  attri- 
buted to  them,  and  which  Mr.  Ince  has 
described  by  the  term  ''  compound  person,*' 
to  such  an  extent  as  to  render  it  wrong  to 
apply  the  old  principle  which  was  founded 
upon  that  unity  of   person.     For  these 
reasons,  shortly,  I  think  the  property  is 
divisible*  into  t^rds,  subject  to  the  joint 
tenancies   being  severed.     The  demurrer 
will  therefore  be  allowed. 

There  is  another  point,  and  that  is  that 
the  plaintiff's  counsel  felt  that  they  .could 
not  contend  that  there  would  be  any  dis- 
tinction in  the  case  if  the  will  had  been 
made  after  the  date  fixed  for  the  commence- 
ment of  the  Act.  The  result  would  be  the 
same  in  either  case,  subject  to  this — ^that 
the  will  comes  into  operation  after  the  date 
fixed  for  the  commencement  of  the  Act. 
They  could  not  have  avoided  making  that 
admission  after  the  judgment  of  the  late 
Master  of  the  Bolls  in  Ifasluck  v.  Pedley 
(1).  It  was  also  admitted  that  the  ap- 
pointment of*  the  wife  operates  so  as  to 
make  her  a  separate  and  independent 
executrix,  that  matter  being  provided  for 
separately  by  the  Act  of  Parliament. 

Solicitors — F.  F.  Payne,  for  plaintiff;  Bortoo, 
Yeates,  Hart  &  Barton,  agents  for  Home  & 
Engall,  Staines,  for  defen£uit8. 
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FRA9ER    V,   COOPER,    HALL 
AND   COMPANY. 


Bacx)n,  V.C. 
1883. 
June 

Practice — Counter-claim — Person  nam^d 
a^  D(*fenAlant  InU  not  served — Apj>earanc6 
yratis—Uxde^  of  Court,  1875,  Order  XXIL 
rules  5,  6  and  7. 

A  person,  not  a  party  to  tJie  action, 
vained  as  a  d^fewlant  to  a  counter-claim, 
but  nf)t  served  with  a  copy,  has  no  right  to 
apiyear  gratis,  lie  cannot  apjyear  till  after 
service  pursuant  to  Order  XXII.  rule  6. 

Motion. 

Tliis  was  an  action  by  Messrs.  Fraser  k 
(Fordon  against  Cooper,  Hall  dc  Co.,  who 
had  since  gone  into  liquidation  (and  were 
now    I'epresented    by  J.    Waddell,  their 
liquidator),  the  Quebec  Central   Railway 
Company    and    other    defendants.      The 
lifjuidator  set  up  a  counter-claim  with  his 
defence,  uiiiking  E.  C.  Bowen,  who  was 
not  a  party   to   the   action,  a  defendant 
thereto,   as    well    as    Messrs.    Fraser    k 
Gordon.      The   liquidator    delivered    his 
defence  to  Mei)Srs.  Fitiser  k  Gordon,  but 
had   not.   served   a  copy  on  Mr.  Bowen. 
The  solicitors  of  the  latter,  however,  ascer- 
tained that  lie  was  named  as  a  defendant 
to  tiie  counter-claim  under  the  following 
ciixnimstances   stated   in  the  affidavit  of 
tlic  clerk  to  Messrs.  Bircham  <b  Co.,  the 
solicitors  for   Mr.   Waddell.     Ho  stated 
"  that  in  the  print  of  the  counter-claim 
of  the  liquidator,  E.  C.  Bowen  was  made 
a  party,  and  being  under  urgency  as  to  the 
time  of  its  delivery  to  Messi-s.  Fi-aser  k 
(rordon,  and  whilst  debating   whether  or 
not   it  was  advisable   to   proceed  against 
E.  C-.  Bowen  upon  it,  or  reserve  the  claim 
for   an   indei)eiident    proceeding,    Messns. 
Wainwiight  <fe   Baillie,  the  solicitors  for 
tlu*  defendants  the  Quebec  Central  Rail- 
way  Company,    called   upon   me   on   the 
9fh   of   March,    1883,  and  ref|UOsted  mo 
to  supply   them  with  a  copy  of  the  de- 
fence   and    counter-claim    of    the    liqui- 
dator.    1  knew  that  Mcssi-s.  Wainwnght 
it  Baillie  were  the  solicitors  employed  by 
E.  C.  Bowon's  tirm  (Messrs.  Reecl  Brothei-s 
k   Co.).     I   exp]aino<l   the   circumstiinces 
above  statod,   and    informed  them    that 
thov  must  not  consider  the  counter-claim 
n gainst  E.  C.  Bowen  as  having  been  de- 


livered  to  them    as  representing  E.  C. 
Bowen." 

On  the   9th  of  March,    1883,  Mens. 

Wainwright  k  Baillie  wrote  to  Measn. 

Bircham  k  Co.,  asking  for  an  ezplanatioa 

of  Mr.    Bowen's  being  named    and   not 

served ;  and  on  the  21flt  of  March  entand 

an  appearance  on  his  behalf,  and  wrote  t 

letter  giving  notice  to  Messrs.  Bircham  k 

Co.     On  the  same   day  they  received  ft 

letter  from  Messrs.  Birdham  &  Co.,  stating 

that  they  w^ere  reserving  final  oonsukn- 

tion  of  the  question  of  proceeding  agsiuk 

Mr.  Bowen   till   they   saw    what  shape 

certain  other  proceedings  took.     Faxtliv 

correspondence  ensued,  and  Messrs.  Wtift- 

Wright  k  Baillie •  put  in  a  statement  of 

defence  on  behalf  of  Mr.   Bowen  to  the 

counter-claim,  service  of   which  Meesa 

Bircham  k  Co.  refused  to  accept     The 

liquidator  now  moved  that  it  might  be 

ordered  that  the  appearance  entmd  os 

behalf  of  E.  C.  Bowen,  as  if  a  defendant 

to  the  counter-claim,  might  be  dischai;ged 

or  taken  off  the  file,  and  that  sudi  other 

order  might  l)e  made  as  under  the  curcDm- 

stances  should  be  necessaiy  and  proper  in 

order  to  determine   that  the  said  K  C. 

Bowen  was  not  a  party  to  the  ooanter- 

claim,  and  to  stay  all  proceedings  on  hii 

ptirt  as  pretending  to  be  a  party,  and  fv 

the  costs  of  the  motion. 

J.  Beaumont,  for  the  motion. — A  penon 
named  as  defendant  to  a  oounter-daim, 
but  not  served,  has  no  right  to  i^ipar 
gratis.  A  counter-claim  differs  from  ft 
writ  or  bill  under  the  old  practice,  and  no 
one  is  a  party  to  a  counter-claim  till  he 
hjus  been  served — Order  XXII.  rule  6. 
He  also  cited  TVw  Attorney  Gtwrd  ▼. 
aibbs{\). 

Ilemmuvg,  Q.C,  and  i/fl*(//oir,forE.C. 
Bowen. — We  admit  the  oounter-daim  htf 
never  been  served ;  but,  according  to  the 
old  practice  both  in  Chancery  and  •( 
common  law,  a  defendant  not  served  with 
writ  or  bill  could  appear  gratis— /M  ▼• 
Chri8t*s  College,  Cambridge  (2),  and  IauK* 
Practice  (3).  That  practice  is  not  int«^ 
fered   with    by  the  Judicature  Acts  or 

(1)  2  Ph.  327. 

(2)  2  Bro.  C.C.  27». 

(3)  3rd  ed.  1865,  p.  393. 
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Bnles-^DonM^Ttf  Chancery  Practice  (4). 
Bj  Order  XXTL  rale  7,  a  defendant  to  a 
ooanter-claim  is  in  the  same  position  as  a  • 
defendant  to  an  action.  A  counter-claim 
18  in  all  respects  an  independent  action — 
MoQotcan  v.  MidcUeton  (5). 

Bacon,  V.O. — I  have  listened  to  a  very 
learned  and  elaborate  argument  which 
does  not  really  affect  the  question  before 
me.  OounterHslaims,  though — adopting 
the  judgment  which  has  been  referred 
to— they  are  to  be  treated  as  separate  in- 
dependent actions,  are,  notwithstanding, 
the  creation  of  the  Act  of  Parliament. 
Tbej  did  not  exist,  their  name  was  not 
known,  their  object  was  not  recognised 
before.  The  Judicature  Act  introduces 
them  as  a  new  feature,  and  they  must  be 
eonsidered  according  to  the  words  used ; 
end  in  this  Act,  providing  for  a  new  course 
of  procedure,  counter-claims  are  intro- 
duced in  Order  XXII.,  of  which  it  is  only 
necessary  to  read  rules  6  and  7  ;  the  pre- 
ceding rule,  rule  5,  may  also  be  referred 
to^  which  describes  the  title  of  a  counter - 
deim,  ffiving  the  defendant  power  to  sue 
the  plaintiff  along  with  any  other  person. 
Then  the  6th  rule  says,  **  Where  any  ^uch 
person  as  in  the  last  preceding  rule  men- 
tioned is  not  a  party  to  the  action,  he  shall 
be  summoned  to  appear  by  being  served 
a'  copy  of  the  defence,  and  such  ser- 
ahall  be  regulated  by  the  same  rules 
hereinbefore  contained  with  respect 
to  the  service  of  a  writ  of  summons,  and 
eveiy  defence  so  served  shall  be  indorsed 
in  the  form"  prescribed.  Then  rule  7 
provides,  ''Any  person  not  a  defendant 
to  the  action  who  is  served  with  a  defence 
end  counter-claim  as  aforesaid,  must  ap- 
thereto  as  if  he  had  been  served  with 

writ  of  summons  to  appear  in  an  action." 
What  right,  what  authority  have  I  to 
reonr  to  any  practice  under  another  course 
of  prooediare  when  dealing  only  ^^ith  what 
;ie  down  heret  Until  service  of  the  defence 
nnder  the  6th  rule  no  man  has  a  right  to 
be  treated  as  a  defendant,  or  to  treat  him- 
aelf  as  a  defendant ;  and  because  his  name 
is  therCy  he  has  no  right  to  enter  an  appear- 
».  In  my  opinion,  therefore,  the  appear- 
was  wrongly  entered,  and  must  be 

(4)  6th  ed.  1882,  vol.  i.  p.  350. 
(6)  62  Uw  J.  Bep.  Q.B.  365. 
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discharged.  That  is  the  only  order  I  can 
make  now,  and  that  the  liquidator  amend 
his  counter-claim  by  omitting  the  name  of 
Mr.  Bowen,  and  all  statements  made  in 
reference  to  him.  I  make  no  order  as  to 
costs. 


Solicitors — Bircham,  Drake  Sc  Co.,  for  Mr.  Wad- 
dell  ;*  Wain  Wright  &  Baillie,  for  Mr.  Bowen. 


Kay,  J. 

1883 
March 


:.} 


In  re  knowles. 

DOODSON  i;.  TUBNEB. 


AttachmeTU — DefavUvng  Trustee — In- 
ahUUy  to  Pay^  when  not  a  Ground /or 
Refusing  Attachment — Debtors  Act,  1869, 
8.  4,  su^s.  3 — Debtors  Act,  1878,  s.  1. 

The  exception  contained  in  section  4, 
sub-section  3,  of  the  Debtors  Act,  1869, 
was  intended  for  the  punishment  o/frau- 
duient  trustees,  not  nierely  in  order  to 
inflict  personal  inconvenience  an  the  de- 
faulters, but  to  deter  other  trustees  from 
committing  fraudulent  breaches  of  trust. 

Where,  therefore,  a  trustee  has  committed 
a  fraudulent  breach  of  trust,  the  fact  that 
he  is  unable  to  pay  the  moneys  in  respect 
of  which  he  is  in  default,  is  not  a  sufficient 
ground  to  induce  the  Court,  in  the  exercise 
of  its  discretion  under  the  Debtors  Act, 
1878,  to  refuse  to  aUow  an  attachment 
to  issu>e  against  him. 

This  was  a  motion  by  the  plaintiff  for 
leave  to  issue  a  writ  of  attachment  against 
one  of  the  defendants,  a  defaulting  trustee, 
who  had  been  ordered  to  pay  into  Court  a 
sum  of  money  found' to  be  due  from  him, 
and  had  not  complied  with  such  order. 

The  defendant  had  improperly  advanced 
certain  trust  money  to  a  firm  in  which  he 
was  a  partner.  The  firm  had  become 
bankrupt  and  paid  a  composition,  and 
the  greater  part  of  the  money  had  been 
lost  to  the  trust  estate.  The  defendant 
had  since  obtained  his  dischaige. 

The  only  defence  to  the  motion  was 
that  the  defendant  had  no  means  where- 
with to  pay.  The  facts  are  stated  in  the 
judgment. 
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0,  L,  Clare,  for  the  motion. — There  is 
no  sufficient  evidence  of  the  inability  of 
the  defendant  to  pay ;  but  even  if  there 
wci-e,  that  circumstance  would  be  im- 
material. The  Debtors  Act,  1869,  as 
pointed  out  by  Jessel,  M.R.,  in  Marris  v. 
Ingram  (1),  is  intended  for  the  punish- 
ment of  fraudulent  or  dishonest  debtors, 
and  is  in  that  sense  vindictive.  Want  of 
means,  therefore,  is  no  excuse. 

He  referred  also  to  Cobh<im  v.  Dalion 

(2). 

Dunning,  for  the  defendant,  the  trustee. 

— In  Marris  v.  Ingram  (1)  Jessel,  M.R., 
said  that  the  defaulting  trustee  ought  to 
be  sent  to  prison  '*  unless  he  had  no 
means,''  as  to  which  his  Lordship  said  he 
Wiva  not  satisfied,  because  the  trustee  did 
not  say  what  he  had  done  with  a  sum  of 
money  which  he  had  received.  This  de- 
fendant swears  positively  that  he  has  no 
means  wherewith  to  pay. 

[Kay,  J. — I  do  not  understand  the 
meaning  of  that  dictum  of  Jesael,  M.R., 
if  the  Act  is  intended  for  a  punishment.] 

In  Holroyde  v.  Gameti  (3)  Bacon,  V.C, 
said  that  the  jurisdiction  was  only  vindic- 
tive so  far  as  it  was  intended  to  punish 
fraudulent  misapplications. 

0.  L,  Clare,  in  reply. 

Kay,  J. — From  the  Debtors  Act,  1869, 
(32  k  33  Vict.  c.  62),  which  provides, 
with  certain  exceptions,  that  no  person 
shall  be  arrested  or  imprisoned  for  making 
default  in  piyment  of  a  sum  of  money, 
there  is  excepted — by  section  4,  sub-section 
3 — "  default  by  a  trustee  or  pei-son  acting 
in  a  fiduciary  capacity,  and  ordered  to  pay 
by  a  Court  of  equity  any  sum  in  his  pos- 
session or  under  his  control."  In  this 
case  a  trustee,  who  had  trust  moneys  in 
his  possession  or  under  his  control,  con- 
cuiTed  in  lending  those  moneys  to  a  firm 
in  which  he  was  partner — in  fact,  lending 
them  to  himself — and  by  that  lending, 
which  was  entirely  unauthorised  by  the 
instrument  under  which  he  was  trustee, 
the  moneys  were  lost  through  the  insol- 

(1)  49  Lhw  J.  Uep.  Chanc.   123;  Law  Hep. 
13  Ch.  D.  338. 

(2)  W   liJiw  J.  Kcp.  Chanc.  702;  Law  licp. 
loriianc.  055. 

(:t)  51    Law  J.  Rep.  Clianc.  66:J :  Law  Kcp. 
20  Cb.  D.  632. 
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vency  of  the  firm — Uiat  itf,  in  fact,  tks 
insolvency  of  himself;   and  thenfoie  be 
is  a  trustee  who  has  pat  trust  moneys  into 
his  own  pocket,  has  spent  them,  and  loii 
them.     That  seems  to  me  to  oome  witkiii 
the  term,  as  used  in  this  Court,  of  fraodii- 
lent  misappropriation  of  trost  moneys-Hk 
thing  which  this  defendant  bad  no  xi^t  (o 
do,  and  which  a  trustee,  of  all  peratRis  in 
the  world,  ought  to  be  careful  not  lo  da 
He  may  improperly  invest  moneys — tlMl 
is  a  comparatively  lenient  ofibnce ;  bat  to 
put  them  into  his  own  pocket  and  mix 
them  with  his  own  moneysy  wheieby  th^ 
are  lost,  is  one  of  the  most  improper  aeti 
a  trustee  can  possibly  commit.     It  seemi 
that  an  order  was  made  in  tiiis  oase  diai 
this  person  should  pay  into  Coart  a  certtin 
sum,  the  amount  of  the  trust  money  wfak^ 
by  his  own  admission,  was  due  firom  him. 
He  disobeyed  that  order,  and  there  was  a 
difficulty  in  enforcing  it,  because,  at  the 
time  when  it  was  made,  he  was  an  aneer- 
tificated  bankrupt.    He  has  since  obtainfld 
his  certificate;    the  debt   has  not  ben 
proved    in    the    bankruptcy,    and    un- 
doubtedly it  is  a  debt  which  was  not  dis- 
charged by  the  bankruptcy,  and  therefim 
he  is  now  liable  to  ^e   penalty  of  not 
obeying  that  order  which  was  made  upon 
him  during  the  bankruptcy. 

The  question   I   have   to  consider  ia» 
whether  or  not  in  this  case  the  peosltf 
should  be  enforced  against  him  -by  issuing 
a  writ  of  attachment,  and  the  defence  is 
that  he  says  he  has  not  means  of  payment 
He  is  living  in  a  house  for  which  be  pajs 
70^.  a  year  rent,  living  on  the  remnant  of 
his  wife's  fortune,  and  on  the  assistanoe  be 
derives  from  the  kindness  of  friends,  and 
he  says  he  is  not  in  a  position  to  pay. 
The  question  is,   whether,   und^   thooe 
circumstances,  the  Coart  is  at  liberty  to 
allow  an  attachment  to  issue.     I  find  that 
it  was  held  under  the  Act  of  1869  that 
the  Court  has  no  discretion  in  such  a  case, 
but  is  bound  to  let  the  writ  issue ;  but  • 
afterwards  the  Act  of  1878  (41  &  42  Vict 
c.   54)  was  passed,  giving  the  Court  a 
discretion.      The  question  is,  how  that 
discretion  is  to  be  exercised.     I  see  that 
in  the  case  of  Marris  v.   Ingram  (1)  it 
was  held  distinctly,  difilering  from  a  de- 
cision in  another   branch  of  the  Court, 
that  in  one  asnse  the  Act  was  vindistive 
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— tfiat  is  to  say,  that  it  was 'meant  to 
puniBh  fraudalent  debtors.  As  I  hold 
Yorj  strongly  that  the  object  of  punish- 
ment is  not  merely  to  inflict  personal  in- 
oonyenience  on  the  offender,  but  to  deter 
others  in  like  cases  from  committing 
■imilar  acts,  it  seems  to  me  that  this  is  a 
oaae  in  which  the  punishment  ought  to  be 
inflicted.  It  is  said  that  he  is  not  able  to 
pay.  I  am  not  clear  about  that.  I  have 
only  his  own  word  for  it.  On  the  other 
hfoid,  I  have  the  fact  that  he  is  living  in 
this  boose  under  circumstances  which 
nuike  it  not  improbable  that  he  could  find 
the  money,  or  some  part  of  it,  if  pressed, 
and  I  am  not  dispolsed  to  trust  the  un- 
mipported  testimony  of  a  man  who,  being 
a  trustee,  puts  the  trust  fund  into  his  own 
podcet.  Bnt  if  it  were  dear  that  he  had 
not  the  means  to  pay,  the  present  case 
does  not  seem  to  me  to  be  one  in  which 
the  Court  ought  not  to  make  the  order. 
If  the  exception  in  this  Act  was  intended 
§ar  the  punishment  of  trustees  who  do 
such  thii4;s  as  these,  the  present  is  clearly 
a  oase  in  which  the  attachment  ought  to 
isBiie.  Taking  that  view,  which  I  am 
justified  in  doing  by  the  case  of  Af arris  v. 
Ingram  (1),  I  think  that  this  is  a  case  in 
which  the  punishment  ought  to  be  in- 
flicted for  the  purpose  of  teaching  this 
man  that  a  dishonest  act  of  this  kind  will 
not  be  passed  over  with  impimity,  even 
though  he  is  imable  to  pay,  and  for  the 
parpose  of  teaching  other  trustees  the 
■sme  lesscm — a  very  salutary  one  in  many 


SolioitoTB— Cole  k  Jackson,  agents  for  Banks  & 
Kendall,  Liverpool,  for  plaintiff ;  Torr  &  Co., 
mgenlB  for  Arson  &  Morton,  Liverpool ;  and 
Walker,  Son  Sc  Field,  agents  for  Peacock, 
Cooper  ft  Co.,  Liverpool,  for  defendants. 


Pearson,  J. 

1883 
June  15 


In  re  hanbury. 


Petition — Money  vn  Court — Interim  In- 
vestment in  Railway  Debenture  Stock — 
CosU^The  Settled  Land  Act,  1882,  «.  32. 

The  Settled  Land  Act,  1882,  a,  32,  pro^ 
videa  that,  where,  under  any  special  Act, 
motley  is  in  Court  liable  to  be  laid  out  in 
the  purchase  of  land  to  be  settled^  that  money 
may  be  invested  as  capital  money  arising 
under  the  Act,  on  the  like  terms,  if  any, 
"  respecting  costs, ^'  as  if  the  mode  of  in- 
vestment were  a/uthorised  by  the  special 
Act : — Held,  that  the  costs  of  an  interim 
investment  in  debenture  stock  of  such 
money,  paid  into  Court  by  the  Commis- 
sioners of  Sewers  under  their  special  Act 
(which  did  not  authorise  an  investment  in 
debenture  stock),  must  be  paid  by  them  in 
like  manner  as  if  the  mode  of  investment 
were  a/uthorised  by  the  special  Act. 

Petition. 

O.  R.  Hanbury,  by  his  will  dated  the 
24th  of  November,  1874,  devised  all  his 
real  estate  situate  in  the  city  of  London 
to  trustees,  upon  trust  to  pay  the  net 
annual  income  to  his  wife  Samh  Hanbury, 
until  his  daughter  Mary  Hanbiiry  should 
attain  the  age  of  nineteen  years ;  and  upon 
her  attaining  that  age  he  devised  the  same 
unto  her  absolutely.  And  in  case  his 
daughter  should  die  under  the  age  of 
nineteen  years,  he  devised  the  said  free- 
hold estate  unto  his  wife  absolutely. 

The  testator  died  in  August,  1876. 

In  January,  1883,  the  Commissioners  of 
Sewers  of  the  city  of  London,  under  the 
powers  conferred  upon  them  by  their  Act, 
57  Geo.  3.  .c.  xxix.,  took  certain  freehold 
houses,  forming  part  of  the  said  real 
estate,  and  paid  the  purchase-money, 
9,780/.,  into  Court. 

Mary  Hanbury,  the  daughter  of  the 
testator,  would  attain  the  age  of  nineteen 
on  the  20th  of  November,  1889. 

This  petition  was  presented  by  the 
trustees  of  the  will,  praying  that  the 
money  in  Court  might  be  invested — as  to 
5,000/.,  in  debenture  stock  of  the  Great 
Northern  Railway  Company,  and  as  to 
the  remainder,  in  New  Three  per  Cents. ; 
and  that  the  dividends  thereon  might  be 
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paid  to  the  petitioners  until  the  20th  of 
November,  1889,  or  further  oi*der. 

The  Act  57  Geo.  3.  e.  xxix.  provided 
(section  84)  that  money  so  paid  into 
Coui't  should,  until  its  re-investment  in 
land,  be  invested,  by  the  order  of  the 
Court  of  Chancery,  in  Consols  or  Eeduced 
Annuities. 

Section  89  provided  that  where  pur- 
chase-money should  be  required  to  be  paid 
into  Court  and  applied  in  the  purchase  of 
other  lands  to  be  settled  to  the  like  uses  as 
the  land  purchased,  it  should  be  lawful 
for  the  Court  of  Chancery  to  order  the 
expenses  of  all  purchases  from  time  to 
time  to  be  made  in  pursuance  of  the  Act, 
or  so  much  of  such  expenses  as  the  Court 
should  deem  reasonable,  to  be  paid  by  the 
Commissioners. 

The  Act  contained  no  express  provision 
for  the  payment  of  the  costs  of  a  petition 
for  re-investment. 

The  Settled  Land  Act,  1882,  s.  32,  pro- 
vides that,  where  under  any  Act,  public 
local  personal  or  private,  money  is  in 
Court  liable  to  be  laid  out  in  the  purchase 
of  land  to  be  made  subject  to  a  settlement, 
then,  in  addition  to  any  mode  of  dealing 
therewith  authoiified  by  the  Act  under 
which  the  money  is  in  Court,  that  money 
may  be  invested  as  capital  money  arising 
under  this  Act.,  "  on  the  like  terms,  if  any, 
respecting  costs  and  other  things,  as  nearly 
as  circumstances  admit,  and  (notwithstand- 
ing anything  in  this  Act)  according  to  the 
same  procedure,  as  if"  the  mode  of  in- 
vestment were  authorised  by  the  special 
Act. 

Waggett,  for  the  petitioners,  submitted 
that  the  respondents  must  pay  the  cost«  of 
the  petition  and  the  pix)posed  investments 
in  the  usual  way. 

John  Hefidersorif  for  the  respondents. — 
Tlie  costs  of  an  investment  in  debenture 
stock  is  greater  than  that  of  an  investr 
ment  in  Consols.  We  ought  not  to  pay  any 
more  costs  .  than  if  the  whole  fund  in 
Court  were  invested  in  Three  per  Cents. 
The  special  Act  (section  84)  only  authorises 
an  investment  in  Consols  or  Keduced  Three 
per  Cents. 

[Pearson,  J. — Section  32  of  the  Settled 
Land  Act,  1882,  says  that  the  fund  may 
be  invested  '*on  the  like  terms,  if  any, 


respecting'  costs  and  other  things,  as  netriy 
a^  circumstances  admit,  and  aooording  to 
the  same  procedure,  as  if"  the  mode  of  in- 
vestment were  authorised  by  the  Special 
Act.] 

The  latter  part  of  the  section,  begiimiBg 
with  the  words  ''as  if,"  applies  only  to 
the  mode  of  procedure,  and  not  to  onsta. 

Here,  under  section  32,  an  interim  i^ 
vestment  is  being  made  in  debenioie 
stock  for  the  special  benefit  of  the  temmi- 
for-life.  It  is  not  therefore  righ^  to 
throw  any  further  costs  upon  the  reqxnh 
dents. 

Pearson,  J. — The  respondents  mint 
pay  the  costs  of  the  petition  and  the  pro- 
posed investments  in  the  usual  way.  I 
think  that  I  should,  in  great  measure  bs 
defeating  the  object  of  the  Settled  Ijai 
Act,  1882,  wei*e  I  to  hold  otherwise. 


Solicitors— Reyroux,  Phillips  Sc  Goldlng,  fortbfi 
petitioners ;  E.  A.  Baylis,  for  the  reflpondentii 


Bacon,  V.C.  1    j 


Jan 
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Company  —  ResohUion  for  Volvniarn 
Liquidation — Comptdsoiy  Order — BCo^ 
tribuiori^s — Commencement  of  Windings 
^Companies  Act,  1862  (25  d'  26  TkL 
c.  89),  88.  38,  84  a^td  130. 

A  company  pas8ed  a  special  resobitiM 
for  voluntary  liquidation^  and  was  after- 
wards ordered  to  he  u^ound  up  wmier  fl 
compulsory  order.  Shareholders  tramftrni 
their  shares  less  than  a  year  before  the  put 
ing  of  tJie  special  resolution,  Intt  mare  t^ 
a  year  before  the  presentation  of  the  f^ 
tifni  on  which  the  compulsory  order  «*•* 
made  : — Held,  t?iat  they  cotdd  not  he  pl(tff^ 
on  the  list  of  B  contrihutories. 

This  was  a  summons  taken  out  in  the 
winding-up  of  the  company  by  certain  o^ 
ditors  (who  were  authorised  by  the  Coart 
to  settle  a  supplementary  list  of  amtribB- 
tones,  and   for  that  purpose  to  use  4w 
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li  the  official  liquidator)  to  place  the 
of  three  shareholders,  who  purported 
'e  transferred  their  shares,  on  the 
A.  oontributorieSy  or,  in  the  altema- 
)  place  them  on  the  list  of  £  con- 
wiee.  The  transfers  in  question  were 
red  on  the  24th  of  December,  1874, 
;ter  on  the  same  day  the  company 
a  special  resolution  for  a  voluntary 
tion  for  the  purpose  of  selling  their 
to  a  new  company.  The  new  oom- 
ras  duly  incorporated  and  the  sale 
.  out.  The  new  company  was  ordered 
wound  up  on  the  8th  of  January, 
A  petition  was  afterwards  presented 
iding  up  the  old  company,  on  which 
mlaory  order  was  made  on  the  17  th 
rch,  1877.  The  Court  held,  on  the 
08^  that  the  transfers  in  question 
uly  executed,  and  that  there  was  no 
I  for  placing  the  respondents  on  the 
A  oontributories.  The  other  ques- 
18  whether  they  should  be  placed  on 
^  of  B  oontributories. 
lie  Ck)mpanie8  Act,  s.  38,  sub-s.  1, 
aat  member  shall  be  liable  to  con- 
I  to  the  assets  of  the  company  if 
i  oetaed  to  be  a  member  for  a  period 
year  or  upwards  prior  to  the  com- 
nent  of  the  winding-up.*'  By  s.  130, 
luntary  winding-up  shall  be  deemed 
metioe  at  the  time  of  the  passing  of 
solution  authorising  such  winding- 
By  8.  84,  "  A  windmg-up  of  a  com- 
yy  the  Court  shall  be  deemed  to 
noe  at  the  time  of  the  presentation 
petition  for  the  winding-up." 

wning^  Q.C.  (with  him  Buckley),  for 
mmons.— Where  there  has  been  a 
aiy  liquidation,  followed  by  a  com- 
f  order,  the  commencement  of  the 
ig-up  is  for  all  retrospective  purposes 
meed  by  the  date  of  the  resolution 
untary  liquidation — Thomas  v.  The 
LUmite  Compcmy  (1).  The  com- 
ment of  the  winding-up,  therefore, 
I  0880  was  the  confirmation  of  the 
acm  of  the  24th  of  December,  1874, 
IB  respondents  must  in  any  case  be 
18  B  oontributories. 
im,  Q.C.  (with  him  A.  A.  Terrell), 
»  reqxmdents. — The  case  cited  only 

0  Law  J.  Rep.  Chanc.  544 ;  Law  Rep. 

D.s0a 
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decides  that  a  compulsory  order  does  not 
supersede  what  has  been  already  done 
under  a  voluntary  liquidation.  It  is  no 
authority  as  to  the  commencement  of  the 
compulsory  winding-up  which  is  fixed  by 
section  84. 

Hemmmg  replied. 

Bacon,  V.C-  I  have  no  doubt  about 
the  point.  The  observations  of  the  Master 
of  the  Bolls  in  the  case  referred  to  do  not 
affect  it.  All  he  says  is,  that  the  voluntary 
liquidation  is  not  an  invalid  thing — that 
what  has  been  previously  done  under  the 
voluntary  winding-up  is  not  invalidated  by 
a  compuLsory  order.  In  my  opinion  there 
is  as  little  foundation  for  asking  to  place 
these  gentlemen  on  the  list  of  B  oontribu- 
tories as  for  asking  to  place  them  on  the 
list  of  A  contributories.  The  summons 
must  be  dismissed  with  costs. 


Solicitors— Ingle,  CJooper  k.  Holmes,  for  appli- 
cants ;  G.  A.  Sedgwick,  for  respondents. 


[IN  THE  COURT  OF  APPEAL.] 

Baooallat,  L.  J.  "V 

Cotton,  L.  J.        I  button    v,   the    west 

BOWEN,  L.J.  >      CORK    railway   COM- 

1883.  I        PANT. 

May  29.        J 

Company — Directors — General  Meeting 
— Powers  of — Remuneration  for  Past  Ser- 
vicer— Compensation  to  Dismissed  Officials 
—  Gratuitous  Payments  —  Companies 
Clauses  Consolidation  Act,  1845  (8  <£r  9 
Vict,  c.  16),  ss,  90  and  91 — Regulation  of 
Railways  Act,  1868. 

Directors  of  a  trading  company  have,  as 
incidental  to  tfieir  office,  the  power  of  doing 
that  which  is  ordinarily  and  reasonably 
done  with  a  view  to  getting  either  better 
work  from  their  servants  or  to  attract  cus- 
t07ners. 

T/ie  test  whether  a  majority  can  bind 
the  minority  in  voting  the  company's  money 
must  be  whether  ths  proposed  payment  is 
reasonably  incidental  to   and   loithin   (he 

4T 
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scojye  of  carrying  on  the  btmness  of  the 
company/or  the  compani/a  lenffit. 

Remit  aeration  of  direct  ora  fur  jMst  ser- 
vitya,  ami  compeiisa^lon  to  nieritorions 
official 8  on  tliamissal  {both  of  which  are 
gratuitoua  payments),  are  justiJiabUf  pro- 
vhl'd  that  they  are  likely  to  coruluce  to  the 
odvnatage  of  a  comjxiny  in  the  future. 
Therefore  J  to  jitstify  any  such  payments,  the 
company  mvst  Ite  a  going  concern. 

Where^  thtirefore,  a  company  had  ceased 
to  exist  an  a  jTrofit-makiiig  company,  and 
only  continned  fur  the  purpose  of  regu- 
lating their  internal  affairs,  of  winding 
up  the  same  J  and  distributing  wlien  received 
thfi  sums  which  had  been  fixed  by  arbitra- 
tion as  tJie  purchase-money  for  its  tinder- 
taking  : — 

Held  (by  Cotton,  L.  J.,  and  Bowkx,  L.  J. ; 
disscntipnte  Bagg allay,  L.J.),  that  it 
was  not  within  the  power  of  the  directors 
thetiiftelves,  or  of  a  general  meeting  of  tlie 
coiupany,  to  pass  a  resolution  voting  re- 
muneration to  the  directors  for  their  past 
services  prior  to  the  transfer  of  the  under- 
taking,  and  compensation  to  officials  who 
had  been  discharged  in  consequence  of  suc/i 
transfer. 

But  hold  by  tlie  Court,  that  the  company 
cnulil  in  general  meeting  vote  a  reasonable 
sum  for  remuneration  for  services  during 
thr.  winding-up. 

Seinble,  a  resolution  vothig  the  distrihu^ 
lion  of  a  sum  of  money,  first  in  jyaying 
cci'tain  expenses  properly  payable  thereout, 
the  amount  of  whicfi  can  only  be  estimated, 
and  the  balance  auwng  the  directors  by 
vHiy  of  remuneration,  even  though  remune- 
ratUm  is  properly  payable,  is  bail. 

The  resolution  should  take  the  form  of  a 
vote  of  a  Hum  not  exceeding  an  ascertained 
trmtmnt  to  l)e  paid  out  of  the  balance — per 
Cotton',  L.J. 

The  winditig-up  of  a  company  is  as  m'uch 
a  part  of  the  business  of  a  company  as  is 
if. >t  formation — ]}€r  Baggallat,  L.J. 

This  was  an  appeal  from  a  decision  of 
Fry,  J.  The  case  is  reported  at  length 
anf^j  p.  377,  but  the  following  further  in- 
formation is  added. 

Section  6  of  the  Act  of  1879  was  as 
follows : — 

**  For  the  pui-poses  of  this  Act  and  of 
the  West  Cork  transfer,  the  undertaking 


of  the  West  Cork  Company  shall  ocnuut  d 
and  be  deemed  to  include  their  railway, 
stations,  sidings,  approaches,  baildings  .  . . 
and  all  other  works,  whetfaco'  compleie  or 
incomplete,  and  couvenienoes,  and  tU  Ite 
land,  and  all  other  the  property,  estitei 
moneys  and  assets,  whether  real  or  p«- 
sonal,    rights,  powers,    authorities,  priri- 
leges,  obligations,  contracts  and  liabilitM^ 
which,  on  the  1st  of  January,  1880,belQOg 
or  attach  to  or  are  vested  in   the  Wort 
Cork  Company  (except  cash  in  hand  or 
with  the  bankers,  book  debts,  credits  sad 
sums  received  or  due  on  credit  or  revenue 
account,  and  except  any  profits  then  to  be 
divided,  and  except  tiie  amount  of  the 
West    Cork    purcjiase-money   hereuaftv 
mentioned)  ....  Provided  always,  tkit 
the  Bandon  Company  shall  not,  nor  dull 
the  undertaking  of  the  West  Cork  Oon- 
pany,  affcer  the  West  Cork  transfer,  be  or 
continue  in  any  way  subject  or  liable  to 
any  claims  or  demands  whatsoever  on  the 
l)art  of  any  of  the   mortgagees  or  otber 
creditors  of  the  West  Cork  Company,  or 
of  any  other  persons  or  person,  in  reqieet 
of  any  bond,  mortgage,  debenture  stock, 
share,  or  other  security  or  debt  whateoevff 
of  the  West  Cork  Company ;  but  the  mm 
shall  be  paid  and  dischai^;ed  in  eadi  cue 
by  the  West  Cork  Company  prior  to  tbe 
dissolution  of  that  company,  as  hereiDafter 
provided." 

In  consequence  of  the  decision  of  Fxy,  J<» 
holding  that  the  meeting  at  whidi  tbe 
resolutions  complained  of  had  been  poseed 
was  irregular,  an  extraordinary  genenl 
meeting  was  called  for  the  12th  of  Aprili 
1883.  Special  notice  was  given  in  the 
advertisement  convening  the  meeting,  le 
follows : — 

'^  That  thLs  meeting,  having  oonsukred 
the  estimated  amounts  required  for  Iiv 
costs  cliargeable  against  the  general  aoooimt 
of  the  purchase  of  the  undertaking  (other 
than  Parliamentary  and  arbitratioD  ex- 
penses, as  stated  in  the  account  appended 
to  the  directors'  report  of  the  17th  of  Feb- 
ruaiy,  1883),  and  establishment  expeofltf 
of  the  company  until  dissolution,  and  the 
proposed  compensations  to  be  paid  to  the 
managing  director,  secretary  and  oiihff 
officials,  hereby  approve  the  same,  oi 
autliorise  the  directors  to  apply  sachptf^ 
as  they  find  necessary  of  the  sum  of  4,O00l 
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lined  by  them   out  of  the  purchase-. 
ney  for  the  undertaking,  to  payment  of 
h  oofts  (other  than  aforesaid),  expenses 
[  oompensationy  and  that  the  balance  of 

Mid  sum  of  4,000^.,  after  providing 
reoat  for  such  costs,  expenses  and  com- 
«ation  aforesaid  (whether  the  ostablish- 
nt  or  proposed  amounts,  or  such  other 
)imtB  as  the  directors  may  in  their  dis- 
ion  arrange),  be  the  remuneration  of 

directors,  and  be  retained  by  them 
.  distributed  amongst  them  as  the  board 
f  determine. 

5.  Your  directors  have  reason  to  be- 
e  that  some  misapprehension  has  arisen 
So  the  amount  which  will  probably  be 

for  distribution  amongst  themselves, 
r  payment  of  the  charges  proposed  to 
Aade  out  of  the  4,000/. ;  and  they  desire, 
nefbiBy  to  state  that  the  following  is  the 
mate  upon  which  they  arrive  at  that 
Hint — 

aw  costs  (estimates  as  rendered  to 

boaid) £1,200 

nrther  establishment  expenses  in 
the  windiiig-ap,  estimated  at  260 

>mpeii8ation  to  officials  in  London 
and  Cork,  inclading  managing 
director 1,050 


(i9i 


£2.500 
oaving  an  estimate  balance  avail- 
able for  distribation  amongst  the 
directors  (other  than  managing 
director)  as  the  board  may  de- 
termine        1,500 


£4,000 

Aflmming  the  resolution  to  be  passed 

!10  meeting,  your  directors  propose  to 

ribato  at  once  the  ultimate  balance  of 

(561.  11«.,  and  close  the  account." 

he  resolutiona  were  passed,  and  in  con- 

lenOB  the  limited  injunction  granted  by 

» J.y  dropped. 

ha  plaintiff  accordingly  appealed,  ask- 

that  the  injunction  might  be  made 

lefeual. 

ookmmj  Q.C.,  and  Seward  Hrice. — The 
\  out  of  which  the  proposed  reniunera- 
and  compensation  are  to  be  paid  by 
pnolation  x>nly  comes  into  existence  \ye- 
e  the  company  is  woimd  up  and  another 
nay  has  taken  its  assets  in  puitiuance 
k  Act  of  Parliament.  Directors  have  no 
I  olaim  to  remaneration  as  senrants  of 


the  company — Dunston  v.  The  Imperial 
OaaliglU  and  Coke  Company ,  Limited  (1) ; 
and  it  never  was  the  practice  to  grant  remu- 
neration to  them  when  the  company  was  a 
going  concern,  and  they  never  raised  any 
such  claim;  and  it  cannot  be  that  now, 
when  the  company  has  ceased  to  be  a 
revenue-making  concern,  that  compensa- 
tion and  remuneration  for  past  services 
can  be  held  to  be  a  revenue  debt  orch.'irge. 

In  none  of  the  returns  which  have  been 
sent  in,  in  accordance  with  the  Hegulation 
of  RaUways  Act,  1868  (31  <k  32  Vict.  c. 
119),  ss.  3,  4  and  5,  is  tiiere  any  mention 
of  remuneration  of  directors;  which  should 
have  been  inserted  in  the  revenue  account 
for  each  half-year  (see  Form  9  in  Schedule 
to  the  Act). 

Then  section  91  of  the  Companies  Clauses 
Consolidation  Act,  1845,  on  which  Fry,  J., 
relied,  is  not  an  enabling,  but  rather  a 
restrictive,  section,  which  cut  down  the 
powers  previously  conferred  on  directors  as 
representing  the  company,  and  making  it 
incumbent  upon  them  that  certain  powers, 
e.g,f  of  determining  the  directors'  remunera- 
tion, shall  only  be  exerciseable  by  a  genei-al 
meeting;  and  all  the  limitations  in  that 
section  point  to  a  going  concern. 

£ven  if  the  claim  for  I'emuneration 
should  be  held  good,  the  compensation  to 
discharged  officials  is  clearly  bad.  That  is 
nothing  but  a  gratuity;  and  it  is  to  be 
observed  that  this  is  one  vote — and  if  all 
the  vote  were  valid  except  the  compensa- 
tion, the  vote  is  vitiated,  l)ecause  the 
minds  of  the  members  were  not  addressed 
to  the  consideration.  Members  might 
possibly  not  think  it  worth  while  to  oppose 
the  distribution  of  a  small  sum  among  the 
dii'octors,  while  they  might  have  thought 
it  worth  while  when,  by  the  flEulure  of  the 
vote  for  compensation,  the  fund  for  dis- 
tribution was  increased. 

It  cannot  be  said  that  granting  compen- 
sation or  remuneration  for  past  services 
can  be  an  internal  affair  of  the  company,  in 
the  sense  in  which  the  company  is  by  the 
Act  to  continue,  or  a.s  necessarily  inci- 
dental! to  the  winding-up. 

Jn  the  case  of  Lambert  v.  The  Northern 
lialluiay  of  Bueiws  Ayres  (2)  thci'e  waa  a 

(1)  3  B.  &  Ad.  125  ;  1  Law  J.  Rep.  K.B.  49. 

(2)  18  W.  K.  180. 
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valid  contract  under  the  articles  giving 
the  dii-ectors  remuneration  at  a  fixed  rate  ; 
and  an  agreement  by  them  to  defer  their 
claim  for  a  certain  time  was  held  not  to 
be  a  release  of  their  rights.  Here  the 
directors  have  no  such  contract. 

Cozens  Hardy y  Q.C.  (Beale  with  him), 
for  the  respondents. — Sections  90  and  91 
of  the  (Companies  Clauses  Act,  1845,  indi- 
cate what  is  meant  by  the  expression 
"  regulating  the  internal  affairs  of  a  com- 
pany." The  clauses  are  a  code  which 
shews  what  may  be  done  by  any  company 
which  incorporates  th(^m.  It  may  be  that 
section  91  is,  in  one  sense,  restrictive — 
that  is,  as  to  the  exercise  of  the  i)Ower — ^but 
it  implies  the  existence  of  the  power. 

[CoTToy,  L.J. — Do  you  suggest  that 
there  was  any  resolution  of  the  directors 
to  waive  any  claim  for  remuneration  for 
a  certain  time  1] 

No ;  but  their  not  having,  in  fact,  claimed 
before  must  not  be  taken  as  a  representa- 
tion that  they  will  not  rely  on  the  powers 
of  section  91.  Treating  it  now  as  if  the 
company  were  a  going  concern,  the  fact  of 
directors  not  claiming  remuneration  for 
some  years  cannot  prevent  a  general  meet- 
ing voting  remuneration. 

In  any  company  under  the  Companies 
Clauses  Act,  the  dii*ectors,  during  their 
first  yejir,  have  no  fixed  salary ;  they  must 
act  with  the  hope  of  receiving  a  salary  to 
be  voted  to  them  by  the  general  meeting 
at  the  end  of  the  year. 

In  Ilajtipson  v.  Price*8  Patent  Candle 
Covtpany  (3),  Jessel,  M.R.,  held  that  pay- 
ment by  directors  of  a  week's  extra  pay  to 
workpeople  was  a  proper  and  reasonable 
exercise  of  the  powers  of  management  con- 
feiTed  on  them  by  section  90,  and  one  that 
did  not  require  the  assent  of  the  share- 
holders. The  true  te«t  seems  to  be  whether 
the  proix)sed  application  is  made  bona  Jide, 
So,  too,  in  the  case  of  Taunton  v.  The  Hoyal 
Insurance  Compant/  (4),  Wood,  V.C.,  held 
that  it  was  a  beneficial  exercise  of  the 
directors'  powers  of  management  to  make 
a  payment  although  it  was  not  legally 
exigible. 

If  this  had  been  a  going  concern,  and 
apart  from  the  Act  of  1879,  the  company 

(:i)  45  Law  J.  Rep.  Chanc.  437. 
(4)  2  Heni.&  M.  130  j  33  Law  J.  Rep.  Chauc. 
406. 


could  have  voted  Temuneration  to  the 
directors  and  compensation,  and  they  would 
have  been  revenue  chaiges — see  Form  in 
schedule  of  Act  of  1868.  There  is  nothing 
in  the  Act  of  1879  to  take  away  any  power 
which  the  company  had  before.  Section  5 
of  that  Act  does  not  transfer  to  the  Bandon 
Company  a  single  debt  or  liability  of  the 
West  Cork  Hallway  to  anybody,  hot  onlj 
debts  due  to  the  company. 

The  company  is  not  yet  dissolved;  a 
good  deal  has  still  to  be  done,  for  id^ 
purpose  the  company  is  a  going  confiein. 
Meetings  must  be  held,  the  dire^OFs  mnrt 
still  act,  and  auditors  still  be  employed,  and 
their  charges  must,  by  the  Hailways  Regu- 
lation Act,  he  included  in  the  revenue 
account — see  Form  No.  9  and  No.  12  E; 
Broton^  and  Theobald  on  BaUways^b^, 
600.  It  may  be  that  it  has  no  revame  to 
meet  these  chai^ges;  but  it  is  a  revenne 
charge  for  which  the  Act  of  1875  hu|fD- 
vided.  Then  the  remuneration  is  not 
in  the  notice  expressed  to  be  for  put 
services. 

Bric€f  in  reply. — ^Neither  Hamp$on  v. 
Price*8  Candle  Company  (3)  ncn*  Tawiim 
V.  77ie  Royal  Insurance  Company  (4) 
applies  here;  the  directors  in  both  cubs 
were  acting  with  a  view  to  future  profits— 
both  were  going  concerns.  The  oomptnj 
has  ceased,  except  for  the  mere  distribotacn 
of  the  purchase-money. 

Cotton,  L.J. — This  is  an  applicatum  hf 
way  of  appeal  from  a  decision  of  Mr.  Jiu- 
tice  Fry,  and  asks  in  effect  for  an  vD^JXht- 
tion  to  restrain  the  defendant  oompanj 
from  dealing  with  a  sum  of  4,000£.  in 
accordance  with  a  resolution  passed  it* 
general  meeting  of  the  company  on  the 
19th  of  April  last. 

Mr.  Justice  Fry  had  in  fact,  in  the  state 
of  things  before  him,  granted  an  i^jonctioD, 
because  at  that  time  no  meeting  had  been 
called  at  which  such  a  resolution  ooold 
be  passed  in  accordance  with  what  ^ 
thought  were  the  powers  of  the  companj 
in  general  meeting  assembled,  but  inti- 
mated an  opinion  adverse  to  the  appdlant, 
that  if  a  meeting  of  the  company  wert 
duly  called  and  a  resolution  duly  paased, 
that  meeting  would  have  power  to  deal 
with  the  4,000/.  as  proposed  by  the  reaolo- 
tion;  and  therefore  tlieplaintiiBriipidieBbf 
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way  of  appeal  for  an  extended  injunction, 
the  injunction  granted  by  Mr.  Justice  Fry 
simply  being  until  a  resolution  was  passed 
by  a  general  meeting  authorising  the  appli- 
cation of  the  money. 

The  West  Cork  Railway  Company,  the 
defendants,  were  a  company  which,  under 
an  Act  of  Parliament  passed  in  1879,  had 
sold  their  undertaking  to  the  Bandon 
Company,  and  i^eceived  as  the  purchiiso- 
money  from  that  company  a  sum  of  about 
141,000/.;  and  section  12  of  that  Act, 
upon  which  the  question  mainly  turns, 
provided  how  that  sum  was  to  be  dealt 
-with  when  paid  by  the  Bandon  Company ; 
and  the  r^  question  is  this — whether, 
having  regard  to  that  section,  it  was  within 
the  powers  of  a  general  meeting  to  direct 
how  that  4,000/.  should  be  applied — if  it 
should  be  applied  in  the  way  in  which  it 
is  proposed  to  apply  it. 

It  is  not  necessary  to  go  in  detail  into 
the  different  sections  of  the  Act.  Section 
5  refers  to  what  i^  to  be  transferred  by  the 
defendant  company,  as  its  undei'taking,  to 
the  purchasing  company,  and  1  think  the 
meaning  of  that  section  is  this — that  the 
first  part  (there  is  a  proviso  which  I  ca\\\ 
the  second  part)  provides  what  the  under- 
taking shall  be  which  is  to  )x)  ti<ansferred, 
and  includes  in  tiiat  cei-tain  obligations, 
contracts  and  liabilities  which  on  the  1st  of 
January,  1880,  belonged  or  attached  to  or 
were  vested  in  the  defendant  comi)any. 
But  there  is  an  exception,  which  includes 
cash  in  hand,  book  debts  and  sums  received 
or  due  on  credit  or  revenue  account,  kc. 

Then  there  is  a  proviso,  which  I  think 
most  material  [reads  the  proviso  :J  That 
proviso  clearly  contemplates  that  there 
shall  be  some  money  debts  which  ai'c  not 
to  be  undertaken  by  the  Btindon  Company, 
not  coming  under  the  obligations,  con- 
tracttt  and  liabilities  which  are  to  Ix) 
transferred,  hut  which  shall  be  paid  by  the 
defendant  company  prior  to  its  dissolution. 
That  must  be  that  they  must  be  paid  out 
of  that  property  excepted  from  the  under- 
taking to  be  transferi^  to  the  Landon 
Company,  or  out  of  the  purohase-money 
to  be  paid  by  the  Bandon  Company.  Thero 
had  been  a  previous  scheme  for  getting 
rid  of  the  debts  and  liabilities  of  the  defen- 
dant company,  and  I  think  iMth  jmrties 
agree  that  that  scheme  provided  foi-  all 
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debts  existing  up  to  the  time  of  that 
scheme  ;  and  thoii*^h  there  might  l)e  some 
other  liabilities,  such  as,  for  instance,  if 
there  had  been  an  accident,  and  then  an 
action  which  had  not  been  settled  by  a 
judgment  before  the  time  of  transfer  on 
the  1st  of  January,  1880,  and  which 
would  be  simply  an  ivction  for  damages, 
and  the  claim  would  not  have  ripened  into 
a  debt,  yet  where  there  was  a  claim  which 
had  at  that  time  ripened  into  a  money 
demand  fixed  by  a  judgment,  that  would 
have  to  he  provided  for  by  the  defendant 
company ;  but  in  the  former  case  the  claim 
would  1)e  a  matter  which  the  Bandon 
Company  would  have  to  undertake. 

Then  we  come  to  section  12  of  the  Act, 
and  before  reading  that  we  had  better 
read  section  14.  I  need  not  read  it  in 
detail,  but  after  the  completion  of  the 
transfer  by  the  purchasing  company, 
the  defendant  company  shall  be  dissolved, 
"except  for  the  purpose  of  regulating  their 
internal  affairs  and  winding  up  the  same, 
and  applying  the  said  purehase-money  in 
accordance  with  the  provisions  of  the  Act." 
That  clearly  continues  the  corporation  with 
such  powers  as  are  incidental  to  and  neces- 
sary for  the  winding-up,  and  in  that  way 
regulating  their  internal  affairs.  Tlien  we 
have  section  12.  [Reads  it.]  What  is 
now  proposed  to  be  done  is  this.  4,000^ 
was  set  apart,  and  it  was  proposed  that 
out  of  that  certain  costs  should  be  paid, 
and  then  out  of  the  balance  it  was  esti- 
mated that  there  would  be  enough  to  give 
1,050/.  as  compensation  to  officials  and  the 
managing  director  of  the  defendant  com- 
pany, and  then  that  there  should  be  a  sum 
paid  to  the  dii'ectors,  which  was  estimated 
to  amount  to  1,500/.  The  question  before 
us  is  whether  that  can  be  lawfully  done 
under  this  resolution. 

As  1  understand,  the  state  of  things  in 
this  company  has  been  this — the  officials 
were  paid  so  long  as  they  were  in  the 
service  of  the  company,  and  there  is  no 
evidence  l)efore  the  Court  that  they  mjide 
any  claim  in  respect  of  being  discharged 
Irom  its  service  without  due  notice,  or  that 
they  have  any  legal  claim  against  the  com- 
pmy.  Therefore  as  reganls  the  1,050/. 
voted  for  them,  it  niust,  in  my  opinion,  l)e 
ti"e;itod  simply  as  a  gnituity  — not  njs  a  sum 
or  piiyment  in  itjspect  of  any  legal  claim 
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against  the  defendant  company,  but  a 
gratuity  in  consideration  of  their  not 
being  continued  in  receipt  of  that  remu- 
neration which,  had  tlie  company  lasted 
and  they  had  continued  in  its  service,  they 
wouhl  have  i-eceived. 

As  regards  the  directors'  I'emuneration, 
the  matter  stands  on  a  different  footing. 
The  present  directoi*s  appai-ently  have 
never  received  any  remunemtion  at  all  for 
their  services  while  the  company  was  a 
concern  carrying  on  the  railway  and 
before  the  Eandon  Company  took  posses- 
sion of  the  railway.  The  evidence  goes 
only  to  the  pi*esent  directors ;  but  it  seems 
to  be  conceded  that  none  of  the  directors  of 
the  company  ever  have  had  remuneration, 
and  it  is  conceded  that  no  resolution  has 
been  passed  while  the  company  was  a 
going  concern  fixing  the  remuneration  to 
be  paid  to  the  directors.  It  is  not  that 
they  have  not  been  paid  a  remuneration 
which  had  been  fixed  as  proper  to  be  paid 
to  them  by  a  goneml  meeting,  but  that 
there  has  been  no  such  resolution,  and  the 
directoi-s  have  gone  on — the  present  and 
the  past — never  getting  any  ramuneration 
at  all.  Under  these  circumstances  two 
matters  are  to  be  considered.  Of  course 
there  is  no  oV>jection  to  so  much  of  the 
resolution  jus  provides  for  the  payment  of 
costs  and  expenses  to  be  provided  out  of 
the  4,000/.  But  can  the  I'esolution  be 
considered  as  intra  vires  as  regards  the 
two  other  matters  ?  I  will  take  firet  that 
which  provides  for  compensation.  It  was 
said  that  it  is  within  the  powers  of  the 
directoi-s  of  a  trading  or  business  company 
to  gi-ant  gratuities  to  its  servants,  and 
that  the  ])resent  case  comes  within  that 
princi[)le  — for  the  directoi"s  of  this  company 
retain  such  powoi*s  as  are  incidental  to  a 
comj)any  of  this  kind,  notwithstanding 
that  its  railway  has  been  handed  over  to 
the  Bandon  Company.  I  think  that  the 
directoi's  did  continue  to  be  such,  and  to  re- 
tain their  powers  so  far  as  they  were  neces- 
saiy  for  or  incidentiil  to  the  winding-up  of 
the  company,  but  not  such  powers  as  only 
are  impliedly  given  to  genei-al  meetings  or 
to  directors  Ix'cause  they  are  carrying  on  a 
business  company  for  the  purpose  of  can-y- 
ing  on  its  business  and  for  the  ])urpase  of 
making  a  profit  from  it.  Cases  have  been 
i*eferred  to  in  which  the  late  Master  of  the 


KoUs  and  Vice-Chanoellor  Wood  had  deter- 
mined that  matters  which  were  not  within 
the  powers  expressly  given  to  directon 
or  the  general  meeting  were  within  the 
powers  impliedly  given  to  them  as  direc- 
tors of  a  going  concern — ^in  one  case  before 
Vioe-Chancellor  Wood,  of  an  insmanoe 
company,  that  they  might  pay  losseB 
which  were  not  within  the  risk  whidi 
they  professed  to  insure  against^  and  in 
the  other  case  before  the  Master  of  the 
Rolls,  that  the  directors  were  at  liberty  to 
make,  and  could  not  be  restrained  firom 
making,  a  gratuity  to  their  servants  when 
there  had  been  a  very  good  year,  by  giving 
each  of  them  who  was  in  their  service  a 
year,  and  was  of  good  character^  a  gratuity 
equal  to  a  week's  wages. 

But,  in  my  opinion,  those  cases  went 
on  a  principle  not  applicable  to  the  exist- 
ing state  of  this  company  firom  the  time 
when  it  handed    over    its    railway  and 
existed  only  for  the  purposes  of  the  wind- 
ing-up.    The  principle  of  those  oases,  ss  I 
underatand,  is,  that  directors  of  a  trading 
company  necessarily  have  incidentally  the 
|X)wer  of  doing  that  which  is  ordinsrily 
and  reasonably  done  with  a  view  to  getting 
either  better  work  ^m  their  servants  or 
with  a  view  to  attract  customers  to  thenu 
In  the  case  before  the  Master  of  the  Rolls 
he  refei*s  to  this,  that  although  it  is  said 
that  nothing  of  the  kind  is  to  be  expected 
again,  yet  when  such  a  gratuity  is  given 
to  servants  in  a  good  year,  the  servsnts 
then  in  the  service  of  the  company  whom 
the  directora  may  reasonably  eiq^ect  to 
stay   naturally   look    forward,   not  ss  a 
matter  of  right,  but  of  liberality,  to  this, 
that  they  will  probably  be  dealt  with  in  s 
similar  way  if  by  their  exertions  they  get 
a  good  profit ;  and  that  therefore  it  was  a 
reasonable  mode  of  caiTying  on  the  busi- 
ness of   a  company   for  tiie  purpose  <^ 
making  it  most  profitable.     But  that  as- 
sumes that  the  company  is  a  going  conoem 
and  continuing  business,  and  it  is  with 
reference  to  the  effect  upon  the  continuing 
business  and  the  going  concern  that  the 
dii'ectoi's  are  said  to  have   these  powers 
incidentally. 

So  in  the  case  of  Taunton  v.  The  Rojfol 
Insurance  Company  (4)  it  was  shewn  that 
other  insurance  companies  were  in  the 
habit  of  doing  that  which  was  complaiiisd 
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of  tberOy  and  that  it  was  a  reasonable  way 
of  conducting  the  business  of  an  insui^ance 
office  in  order  to  attract  customers — to  piiy 
loiaes  which  were  not  strictly  witliin  the 
terms  of  the  policy,  and  which  therefore 
oenld  not  be  said  to  be  legally  enforceable 
against  the  company.     But  here  the  com- 

Cy  is  gone  as  a  company  carrying  on 
[ness  fbr  the  purpose  of  making  profits, 
and  therefore  the  sums  proposed  to 
be  paid  to  the  officials  and  managing 
director  could  not  be  held  to  be  an  induce- 
ment to  them  to  exert  themselves  in  the 
fatnie,  or  to  be  an  act  done  reasonal)ly  for 
the  purpose  of  getting  the  greatest  profit 
firom  the  business  of  the  company,  but  must 
be  looked  upon  simply  as  a  gratuity,  per- 
haps reasonable,  for  I  do  not  say  that  it 
was  not  reasonable  to  pay  the  servants  for 
past  services,  even  without  any  prospect 
of  such  payment  in  any  way  conducing  to 
the  benefit  of  the  company.  In  my  opinion, 
therefore,  neither  the  directora  nor  the 
general  meeting  had  any  power,  in  the 
state  of  circumstances  which  are  before  us, 
as  I  understand  them  to  be,  of  granting 
that  compensation  to  the  officials  and  other 
MTvants. 

Then  comes  the  question  as  to  the 
directors.  I  was  not  quite  satisfied  that 
this  invalid  provision  for  compenstition 
alone  would  not  prevent  this  resolution 
firom  being  acted  upon,  because  I  have 
aome  doubt  as  to  how  far  the  1,050^.  is  a 
Bom  set  apart  for  compensation,  or  whether 
the  whole  thing  is  a  sort  of  estimate 
which  they  made.  There  is  a  good  deal 
in  Mr.  Cookson's  argument  that  if  the 
1,050/.  was  a  sum  which  the  persons  invited 
to  the  meeting  had  to  look  upon  as  one 
which  could  lawfully  be  granted,  they 
might  not  have  thought  it  worth  while  to 
oome  and  oppose  the  grant  to  the  directors. 
But  I  do  not  deal  with  it  on  that  footing. 
I  propose  to  consider  whether  under  this 
Act  di  Parliament  it  would  be  within  the 
powers  of  the  general  meeting  to  make  a 
grant  of  the  1,500/.  to  the  directors.  I 
am  not  at  all  satisfied  that  a  resolution 
ooold  be  sanctioned  which  voted  a  sum, 
e.^.,  ci  4,000/.,  in  this  way : — Let  out  of 
that  sum  be  paid  certain  expenses,  the 
amount  of  which  can  only  be  estimated, 
and  then  let  the  remainder  be  distributed 
amongst  the  directors  by  way  of  remu- 
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neration.  In  a  case  where  remuneration 
could  be  granted  to  them  of  an  amount 
reasonably  suit-able  for  the  services  which 
they  had  rendered,  it  might  be  quite  right 
of  course  to  say  that  if  the  services  were 
estimated  at  1,500^.  they  should  have 
any  sum  not  exceeding  1 ,500^.  out  of  the 
balance  of  the  sum  which  was  first  to  pro- 
vide for  other  sums  ;  but  that  is  not  the 
case  here,  they  might  got  a  little  more 
than  1,500^.  or  they  might  not.  I  do  not 
think  that  if  it  ever  comes  to  l)e  con- 
sidered, a  resolution  in  that  form  would  bo 
approved. 

I  do  not  propose  to  lay  down  a  general 
rule  how  far  a  general  meeting  could, 
under  section  91  of  the  Companies  Clauses 
Act,  in  a  going  concern,  and  when  not 
bound  by  any  special  clause  as  to  the 
application  of  its  funds,  give  remunera- 
tion, not  only  for  the  then  current  year,  or 
for  the  fii-st  year,  but  also  the  past  years 
during  which  they  have  acted  apparently 
without  intending  to  receive  any  re- 
muneration at  all. 

Now  hero,  during  the  whole  of  the  com- 
pany's existence,  the  directors  have  not 
received  any  remuneration  at  all,  and  there 
has  been  no  resolution  sa3dng  what  they 
shall  have.  I  agree  with  Mr.  Hardy  that 
during  the  first  year  of  a  ParlLimentjiry 
company,  and  coming  under  the  Companies 
Clauses  Act,  the  directors  must  be  acting 
without  any  fixed  salary,  but  merely  with 
the  expectation  of  receiving  such  a  salary 
as  the  general  meeting  may  grant  them, 
and  that  therefore  it  must  be  in  expecta- 
tion. But  that  I  think  negatives  the 
idea  that  they  agreed  to  act  without  any 
remuneration  at  all.  They  were  agree- 
ing to  act  for  such  remunemtion,  dur- 
ing that  time  at  least,  as  the  general 
meeting  at  the  end  of  the  first  year 
would  grant  them.  But  when  direc- 
tors have  for  many  yetirs  gone  on  without 
its  ever  being  suggested  that  they  should 
have  any  remuneration,  and  we  have  this 
Act  of  Parliament  which  contains  the 
claase — that  the  purchase-money  shall  be 
applied  in  paying  off* "  any  revenue  debts  or 
charges  of  the  West  Cork  Company  so  far 
as  the  same  may  not  already  have  been 
paid  out  of  revenue,"  though  there  it 
undoubtedly  enables  the  purchase-money 
to  be  applied  in  payment  of  any  charges 
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constituted  by  a  I'esolution  of  a  general 
meeting  or  otherwise  as  charges  which 
under  the  Act  of  1868  would  properly 
come  as  against  revenue — in  my  opinion, 
having  regard  to  these  woixis,  it  was  not 
competent  to  a  general  meeting  to  deal 
with  this  fund  whon  it  came  to  distribution 
by  providing  for  any  remunomtion  to  the 
dii-ectors  for  those  services  which  they  had 
been  giving  duiing  the  time  the  company 
was  a  going  concern  without  any  re- 
muneration or  without  any  resolution  of 
a  general  meeting  or  otherwise  which  en- 
titled them  to  i*emuneration.  But  then  I 
think,  according  to  section  14  and  to  this 
section  (I  do  not  decide  it,  because  it  does 
not  presently  arise,  but  as  at  present  ad- 
vised my  opinion  is  in  that  direction),  that 
a  general  meeting  could  in  the  winding-up, 
and  in  exercising  for  the  puq)ose  of  the 
winding-up  the  powei-s  given  by  section 
91  of  the  Compinies  Clauses  Act,  give  to 
the  dii'ectors  what  may  be  considereil  a 
fair  remuneration  for  their  services  in  the 
winding-up,  by  which  I  mean  for  the  time 
they  were  giving  their  services  to  the  com- 
pany after  the  railway  and  the  undertak- 
ing had  been  taken  over  by  the  Bandon 
company,  and  all  that  was  being  done  w^is 
being  done  for  the  purpose,  not  of  caiTjdng 
on  the  railway  as  a  going  concern,  but  for 
the  purpose  of  doing  that  which  was  in- 
cidental to  and  connected  with  the  winding- 
up  of  the  c^)mpany;  and  then  if  it  had 
l^een  shewn  that  this  sum  was  given  to 
the  directors  as  a  payment  to  them  for 
their  servicas  during  the  winding-up  in 
the  interval  from  the  1st  of  January,  1880, 
to  the  present  time,  which  would  really 
be  the  winding-up,  in  my  opinion  that 
could  not  have  Ijeen  attacked  if  this  present 
resolution  could  be  considered  as  fixing 
the  sum  properly  due  to  them  for  thase 
services.  But  I  think  that  on  the  evidence 
the  inference  is  the  other  way,  namely, 
that  this  sum  of  1,500^.  was  agreed  to  or 
voted  to  be  paid  to  them,  not  for  their 
services  during  that  term,  or  as  a  t^asona- 
ble  sum  to  be  paid  as  i*emuneration  for 
their  servica^j,  but  as  a  sum  which  might, 
with  reasonable  generosity,  be  paid  to 
them,  taking  into  account  the  fact  that 
they  never  received  anything  during  the 
yoai*s  when  they  can*ied  on  the  railway. 
That  1  think  was  beyond  the  |)owers  which 


the  company  retained  under  sectkm  14 
and  the  powers  of  the  Companies  Okam 
Act  incidental  to  the  carrying  on  of  tlie 
winding-up  of  the  company,  and  theralon 
tliat  was  uUra  vires. 

In  my  opinion,  therefore,  neither  u 
regards  the  compensation,  nor  as  reganb 
the  vote  of  1,500^.  to  the  directon^  oui 
this  resolution  be  considered  to  be  within 
the  powers  of  a  general  meeting  held  uxufar 
this  Act. 

I  have  not  gone  into  the  question— I 
understand    none  is    now   raised — as  to 
whether  this  meeting  was  properly  osUed. 
I  have  dealt  with  the  case  upon  the  fixit- 
ing  that  the  plaintiff  here  stands  in  no 
better  position  than  the  shareholderB  would 
— that  is  to  say,  he  is  a  person  who  by  the 
vote  of  a  general  meeting  of  the  oompuj 
acting  within  its  powers  would  be  bcHUid, 
and  could  not  object   simply  because  he 
thought  the  thing  unreasonable  ot  that 
it  was  too  large  a  sum  to  vote.    Thm 
what  I  have  said  also  relates  to  the  piD* 
vision  made  in  these  i^eeolutions  for  pajnig 
out  of  the  4,000/.  the  costs  which  are  re- 
ferred to — the  costs  chargeable  against  the 
genei'al   account  of  the  purchase  of  the 
undertaking. 

Therefore  the  injunction  which  I  think 
ought  to  be  granted  will  be  confined  to 
thLs  :  to  restrain  the  company  from  i^iplf- 
ing  any  part  of  the  4,000/.  in  aoooidanoe 
with  the  resolution,  otherwise  than  in  pay- 
ment of  the  costs  and  expenses  in  the 
winding-up  which  are  resolved  to  be  paid 
thei'eout.  It  is  right  to  add  that  it  ia  not 
to  bo  considei*ed  as  preventing  the  eoo- 
pany  in  general  meeting  from  voting  anj 
sum  out  of  the  purchase-money  as  a  rea- 
sonable i*emuneration  for  the  services  of 
the  dii'ectors  during  the  period  subsequent 
to  the  1st  of  January,  1880. 

I  think  I  ought  to  say  what  in  my 
o)>inion  is  the  meaning  of  the  dause  &• 
The  general  debts  had  to  be  provided  for 
by  the  resolutions ;  but,  as  I  say,  secticn  5 
and  the  proviso  clearly  do  contemplate  that 
some  other  debts  still  remain  to  be  paja- 
ble  by  the  West  Cork  Company.  I  thbk 
it  is  to  be  considered  that  all  the  debts  lad 
charges  which  would  be  incurred  in  wind- 
ing up,  or  which  would  be  incurred  froB 
the  time  when  the  company  was  deilt 
with  by  the  scheme,  would  practical) J  l'^ 
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levenue  debts  and  charges.  It  cannot,  I 
tliinky  be  considered  that  they  are  to  be 
Oonfined  to  revenue  debts  and  charges 
inenrred  or  become  such  at  the  time  when 
the  company  was  a  revenue-making  com- 
pMiy  by  means  of  its  railway.  Although 
not  free  frx)m  doubt  upon  the  point,  I 
think  that  all  those  charges  which  would 
be  reasonably  or  properly  incurred  in 
winding  up  the  company  would  be  those 
chaiges  which  by  the  Act  of  1868,  the 
gmeral  Act,  would  come  in  the  schedule 
of  Tevenue  debts  and  charges,  and  even 
flodi  a  case  as  a  claim  for  an  accident 
whieh  had  ripened  into  a  judgment  before 
the  time — ^the  1st  of  January,  1880— that 
is  mentioned  specially  in  the  revenue 
noooont^  and  not  in  the  capital  account — 
wo  that  I  think  it  means  this  :  that  aU  the 
cheigeg  incurred  previously  to  the  com- 
plete winding-up  and  distribution  of  the 
flumey  will  be  in  the  nature  of  revenue 
debts  and  charges ;  they  are  to  be  provided 
fior,  and  they  ^11  be  provided  for,  out  of 
this  capital  sum,  to  prevent  any  d^culty 
being  suggested  on  the  ground  that  under 
ijbtb  general  Act  they  can  only  be  paid  out 
of  income.  That  it  does  by  this  clause  h. 
and  intends  to  provide  for  all  charges  pro- 
pel^ payable  by  the  company  before  the 
dietnlmlaon  of  the  purchase-money.  That 
being  so,  it  must  be,  in  my  opinion,  in  the 
wej  I  have  indicated :  that  those  revenue 
dhMPgee  fixed  before  the  time  of  the  1st  of 
Jannaiyy  1880,  and  those  which  might 
jioperly  be  incurred,  are  fixed  as  revenue 
chergeB  afterwards  in  the  winding-up  of 
4e  oompany,  and  under  the  powers  of  the 
eompany  existing  simply  and  solely  for  the 
porpoee  of  winding-up. 

Li  my  opinion,  the  injunction  should  be 
gianted  in  the  way  I  have  mentioned. 

BowBN,  L.J. — I  am  of  the  same  opinion 
m  Loid  Justice  Cotton. 

Now  the  directors  in  this  case  have  done, 

it  eeems  to  me,  nothing  at  all  wrong.    Let 

elear  the  ground,  because  my  sympa- 

are  rather  with  the  judgment  of  Lord 

Fry,  if  one  could  really  exercise 

QTBipathy  in  a  case  where  questions  of  law 

■■^  to  be  decided.     Not  only  have  they 

M^  nothing  wrong,  but  I  confess  I  think 

^^  ^company  have  done  what  nine  com- 

oat  of  ten  would  do,  and  do  without 
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the  least  objection  being  made.  They 
have  paid  perhaps  liberally — perhaps  not 
at  all  too  liberally — persons  who  have 
served  them  faithfully.  But  that  of  course 
does  not  get  rid  of  the  difficulty.  As  soon 
as  a  question  is  raised  by  a  dissentient 
shareholder,  or  by  a  person  standing  in  the 
position  of  a  dissentient  shareholder,  sym- 
pathy must  be  cut  adrift,  and  we  have 
simply  to  consider  what  the  law  is.  In 
this  particular  instance  the  plaintiff  is  a 
person  who  stands  prima  facie  in  the  con- 
dition of  those  who  are  bound  by  the  vote 
of  a  general  meeting  acting  within  the 
powers  of  a  general  meeting;  but  he  com- 
plains that  the  majority  propose  to  expend 
certain  purchase-money  which  the  com- 
pany are  receiving  from  the  Bandon  Oom- 
pany, in  two  ways,  which  he  thinks  are 
beyond  their  powers.  In  the  first  place, 
he  says  that  the  majority  are  going  to 
expend  money  in  compensating  the  manag- 
ing director  and  other  officials,  who  are 
bcong  extinguished  by  this  transfer  to  the 
Bandon  Company,  for  the  loss  of  their 
places.  The  compensation  which  is  to  be 
awarded  is  not  compensation  for  any  legal 
loss  they  have  sustained,  because  I  under- 
stand that  these  gentlemen  could  always 
have  been  discharged,  and  they  have  re- 
ceived notice  amply  sufficient  to  prevent 
them  from  having  any  cause  of  l^al 
grievance,  and  they  simply  have  been 
asked  in  the  usual  way  to  cease  to  serve 
the  masters  who  have  no  further  cause  for 
their  services.  In  the  second  place,  money 
is  sought  to  be  expended  upon  remunera- 
tion of  the  directors.  The  facts  there 
again  deserve  to  be  shortly  summarised. 
They  are  directors  who  for  many  years 
have  served  the  company  for  nothing,  and 
I  cannot  help  thinking  that,  down  to  the 
time  this  purchase-money  was  to  be  re- 
ceived, it  was  always  understood  that  they 
were  going  to  serve  the  company  for  no- 
thing. I  see  no  reason  to  think  at  all  events 
that  they  ever  meant  to  put  forward  any 
claim.  But  after  this  arrangement  of 
transfer  to  the  Bandon  Company,  an(? 
after  the  company  is  wound  up,  or  towards 
the  close  of  its  winding-up,  it  is  proposed 
to  pay  them  a  lump  sum,  the  measure  taken 
not  being  the  measure  of  service  they  have 
rendered  in  the  winding-up,  but  a  general 
view  which  the  company  entertain  of  their 
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past  merits.     Now,  can  a  majority  compel 
a  dissentient  unit  in  the  company  to  give 
way  and  to  submit  to  these  payments  1 
The  money  which  is  going  to  be  spent  is 
not  the  money  of  the  majority.     That  is 
clear.     It  is  the  money  of  the  company, 
and  the  majority  want  to  spend  it.     What 
would  be  the  natural  test  or  limit  of  their 
power?       They  can   only    spend  money 
which  is  not  theirs,  stth  modo^  if  they  are 
spending  it  for  purposes  which  are  reason- 
ably incidental  to  the  carrying  on  of  the 
business  of  the  company.      Tliat  is  the 
geneiul  common  sense  doctrine.      Bona 
Julr.8  cannot  be  the  test  prima  fade,  other- 
wise you  might  have  a  lunatic  conducting 
the  affairs  of  the  company  and  paying  away 
its  money  with  both  hands  perfectly  bona 
Jule,  but  perfectly  irrationally.     The  test 
must  be  what  is  reasonably  incidental  to 
and  within  the  reasonable  scope  of  carrying 
on  the  business  of  the  company.  Applying 
that  kind  of  view,  what  is  the  character  of 
these  payments  f    First  of  all  I  ask  myself 
what  is  the  test  to  apply  if  the  company 
was  a  going  concern  in  the  ordinary  way  ; 
and,  secondly,   whether  this  comi)any  is 
still  in  the  same  position  as  an  ordinary 
railway  company,  or  whether  it  has  not 
become  a  railway  company  of  a  very  limited 
kind — a  business  adventure  of  a  very  ex- 
ceptional sort,  with  its  business  contracted 
accordingly  within  very  obvious  and  easily 
defined  limits. 

But  first  of  all  let  us  consider  in  what 
kind  of  way  one  would  deal  with  the  case 
of  an  ordinary  milway,  because  Mr.  Hardy 
in  his  most  able  and  clear  argument  has 
pressed  upon  us  that  it  is  amply  within 
the  powers  of  an  ordinary  company  to  pay 
away  money  for  the  remuneration  of  its 
directors  in  the  past.  I  do  not  say  it  is 
not,  within  limits.  But  what  is  the  re- 
muneration of  directors  1  I  think  it  is 
pi*etty  clear  that,  like  the  compensation 
for  loss  of  the  services  of  the  managing 
director,  it  is  a  gratuity.  A  dii'ector 
is  not  a  servant ;  he  is  a  person  who 
is  doing  business  for  the  company,  but 
not  upon  any  terms  to  be  implied  from 
the  mero  fact  that  he  is  a  director,  to 
the  effect  that  he  is  to  have  a  right  to  be 
paid  for  it.  In  some  companies,  not  in 
railway  companies  perhaps  so  often  as  in 
other  companies,  but  in  many  companies, 


there  is  a  special  provision  for  the  wmy  in 
which   the  directors   should  be  paid;  in 
others  there  is  not.     If  there  is  a  spedil 
provision  for  the  way  in  which  they  an 
to  be  paid,  that  special  provision  muit  ba 
looked  at  to  see  how  to  deal  with  it.    Bat 
if  there  is  no  special  provision,  then  pay- 
ment is  in  the  nature  of  a  gratnityy  aawai 
pointed  out  in  the  case  of  Dunttcn  ▼.  Tkn 
Imperial    Gaslight    Company    (1).    Di- 
rectors under  theee   cirenni stances  oAn 
do  get  money.     But,  whenever  they  get  i^ 
it  is  in  the  nature  of  a  gratuity  votoi 
That  does  not  get  rid  of  the  diffieohy, 
because  the  question   most  still  be  aaked 
what  is  the  general  law  aboat  gratuitoi 
payments  which  are  made  by  the  directoci 
or  by  a  company  80  as  to  biiid  disBentHBtiL 
It  seems  to  me  you  cannot  say  the  company 
has  only  got  power  to  spend  the  mauy 
which  it  is  bound  to  pay  according  to  hv, 
otherwise  the  wheels  of  bnsineaa  wooU 
stop ;  nor  can  you  say  that  directors  who 
have  got  the  powers  of  the  company  given 
to  them  by  section  90  of  the  CompiiniBa 
Clauses  Consolidation   Act  are  alwayi  to 
be  limited  to  the  strictest  possible  visv  of 
what  the  obligations  of  the  company  are. 
They  are  not  to  keep  their  pocketa  but- 
toned up  and  defy  the  world,  unless  tlief 
are  liable  in  the  way  which  oould  1» 
enforced  at  law  or  in  equity.     Most  homr 
nesses  require  liberal  dealings.    The  test 
then  again  is,  not  whether  it  is  bona  Jidt, 
but  whether  it  is  honafidt  done,  and  done 
within  the  ordinary  business  scope  of  tbe 
company's    business,    and  whether  it  is 
reasonably  incidental  to  the  canying  on 
of  the  company's  business  for  the  eosn- 
pany's  benefit     Take  this  sort  of  inataiioa 
— ^A  railway  company  or  the  directocs  of 
the  company  might  send  down  all  ti^ 
porters    at    a  railway    station    to   havs 
tea  in  the  country  at  the  expense  of  tbe 
company.     Why  should  they  nott    It 
is  for  them   to  judge,   provided  it  is  a 
matter  which  is  reasonably  incidental  to 
the  canying  on  of  the  business  of  the  com- 
pany ;  and  a  company  which  always  tni^ 
its    employ^    with    Draconian    seTeritj) 
and   never  allowed   them  a    single  tncb 
moi*e  than  the  strict  letter  of  the  bond, 
would  find  itself  deserted — at  all  ereotB 
unless  labour  was  very  much  more  ea|7 
to  obtain  in  the  market  than  it  often  is. 
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The  law  does  not  say  that  there  are  to  be 
no  cakes  and  ale,  but  there  are  to  be  no 
oakes  and  ale  exoept  such  as  are  required 
for  the  benefit  of  the  company. 

Now  that  I  think  is  the  principle  to  be 
found  in  the  case  of  Uampaon  v.  Price^s 
jPaiefU  Candle  Company  (3).  The  Master 
of  the  Bolls  there  held  that  the  company 
might  lawfully  expend  a  week's  wages  as 
gratuities  for  their  servants,  because  that 
aort  of  libeiul  dealing  with  servants  eases 
the  friction  between  masters  and  servants, 
and  is  in  the  end  a  benefit  to  the  company. 
It  is  not  because  it  is  charity  in  disguise 
adtting  at  the  board  of  directors,  because, 
ma  it  seems  to  me,  charity  has  no  business 
to  ait  at  boards  of  directors  as  charity. 
There  is  a  kind  of  charitable  dealing  which 
is  for  the  interest  of  those  who  practise  it, 
and  to  that  extent  and  in  that  garb  (I  ad- 
mit not  a  very  philanthropic  garb)  charity 
may  go  to  (^e  board,  but  for  no  other 
purpose.  We  are  dealing  here,  not  with 
morals  and  philanthropy,  but  with  busi- 
ness. I  think  the  reasons  which  the  Master 
of  the  Rolls  gave  in  dealing  with  that 
case  are  pretty  much  the  reasons  which  I 
have  now  given.  It  is  for  the  benefit  of 
the  company  to  deal  liberally  with  their 
flBTvants.  Id  the  same  way  might  be  put 
the  remuneration  of  directors.  A  company 
oould  not  always  go  on  if  the  moment  the 
directors  had  served  six  weeks  or  months 
or  a  year  they  wanted  their  remunera- 
tion for  the  past  period.  That  is  not  the 
way  to  do  business.  The  past  remunera- 
tion of  directors  seems  to  me,  like  the 
giatiiitous  wages  in  Price's  Patent  Candle 
Ccmpant/s  Case  (2)  to  be  justifiable,  pro- 
vided it  is  within  the  scope  of  the  ad- 
vantage and  secures  advantage  to  the 
oompany. 

I  add  one  word  more  about  compen- 
aation  for  dismissal  of  employes.  I  am 
hj  no  means  prepared  to  say  that  directors 
mig^t  not,  and  that  a  company  might  not, 
when  a  meritorious  servant  is  leaving 
their  service  present  him  with  a  five- 
pound  note.  I  should  be  veiy  sorry  to 
decide  that  they  might  not.  All  I  say  is 
that  there  must  be  a  limit,  and  the  limit 
ia  what  is  necessary  in  the  reasonable 
management  of  the  affairs  of  the  company. 

le  there  anything  in  the  Act  of  1845, 
eection  91,  which  alters  that  view  of  the 


MICHAELMAS  1882  to  MICHAELMAS  1883. 


699 


law  as  to  the  remuneration  of  the  directors  % 
Section  90  is  a  section  which  deals  with 
matters  which  are  within  the  powers  of 
the  company,  and  gives  the  directors  power 
generally  to  do  all  that  the  company  may 
do,  but  does  not  give  them  power  to  do 
more  than  the  company  may.  Section  91 
limits  their  power  as  regards  their  own 
remuneration,  because  the  amount  must 
be  sanctioned  by  a  general  meeting.  That 
does  not  enlarge  the  powers  of  the 
directors  with  regard  to  their  remunera- 
tion. Then  take  Mr.  Justice  Fry's  judg- 
ment, and  what  is  the  passage  on  which 
his  view  seems  to  turn)  It  is  curious 
that  Mr.  Justice  Fry  has  not  dealt  with 
the  question  of  compensation  for  dismissal 
in  detail,  and  I  should  have  been  glad  to 
know  what  his  view  was ;  but  this  is  what 
he  says  with  regard  to  remuneration  for 
past  services  of  the  directors  ; — "  It  ap- 
pears to  me  there  is  nothing  whatever  to 
prevent  a  general  meeting  from  so  voting 
remuneration  for  past  services.  If  I  were 
to  hold  otherwise,  that  would  preclude 
directors  from  foregoing  their  right  to 
remuneration  when  a  company  might  be 
in  trouble  and  difficulty,  and  asserting 
their  moral  right  to  remuneration  when 
the  company  had  become  prosperous  by 
reason  of  their  services.  Of  course  if  the 
majority  of  the  shareholders  present  think 
it  undesirable  or  improper  to  vote  remu- 
neration for  past  services,  the  directors 
can  have  no  claim  whatever ;  but  in  case 
the  majority  think  it  reasonable  and  fit  to 
vote  a  sum  of  money  for  past  services,  it 
appears  to  me  it  is  a  matter  in  which  the 
majority  can  bind  the  minority."  If  that 
is  meant  as  a  simple  test,  I  confess  I  do 
not  agree  with  it.  If  it  means  that  within 
certain  limits  that  is  the  test,  I  agre«^ 
there  must  be  an  ultimate  limit ;  but  the 
ultimate  limit  is  not  hoiiafde^,  ]>ut  what 
is  necessary  for  carrying  on  business — 
that  is  the  limit  which  Mr.  Justice,  now 
Lord  Justice,  Fry  has  not  applied  to  this 
case. 

Such  is  the  general  view  of  the  law  T 
should  take  about  a  company  which  was  a 
going  concern.  Now  let  us  see  whelhor 
this  company  is  a  going  concern  in  the 
same  sense,  and  whether  we  have  the 
same  limit  with  regard  to  the  payment  of 
money.      This    particular   company    had 
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been  Hold  to   the  Bandon  company,  and 
the  pui-chose-money  was   to  bo  assessed, 
and  it  was  part  of  the  scheme  that  at  the 
time  of  ti*ansfer  and  payment  of  the  pur- 
chause-money  all  capital  debts  of  the  com- 
pany should  be  and  were  extinguished. 
The    company  remained    alive,   as    Mr. 
Cozens  Hardy  has  pointed  out,  but  only 
for  certain  purposes.     It  was  not  a  going 
concern  in  the  full  sense  of  the  term,  nor 
was  the  venture  any  longer  the  ordinary 
venture  of  a  railway  company.     It  had 
a  Kpecial  and  limited  business,  and  that 
business  was  to  preside  at  its  own  funeral, 
to  wind  itself  up,  and  carry  on  its  own 
internal  aifairs  until  it  had  distributed 
the  purchase-money  in  the  way  the  Act  of 
Parliament  prescribed.      If  that  be  so, 
when  applying  the  general  test  whether 
what  has  been  done  is  incidental  to  the 
business    of  the    company,    this   further 
matter  must  be  borne  in  mind,  what  the 
business  of  this  company  is ;  and  the  ques- 
tion must  be  asked  whether  these  pay- 
ments were  necessary  for  that  kind  of 
limited  business,  or  could  reasonably  be 
said  to  be  pai*t  of  the  business. 

Now,  the  three  material  sections  of  the 
Act  of  Pai'liament  are  the  5th,  12th  and 
14th.  Section  5  defines  the  undertaking 
of  the  West  Cork  Company,  which  is  to 
be  transferred  to  the  Bandon  Railway 
Com{>any.  All  the  then  assets  of  the 
West  Cork  Company,  with  cei*tain  limit- 
ations, are  transfciTed  to  the  Bandon 
Kailway  Company  and  go  with  the  under- 
taking. But,  besides  that,  certain  liabili- 
ties were  pirt  of  the  undertaking,  and 
wliat  those  liiibilities  ai-e,  I  think,  is  to  be 
seen  by  i-efening  to  two  matters — ^first,  the 
fact  that  it  was  part  of  the  scheme  that  all 
debts  sliould  be  wiped  ofi^,  except  "  revenue 
debts  and  charges  "  strictly  si)eaking,  and, 
secondly,  the  proviso  which  I'eserves  and 
attaches  to  the  selling  company  (the  West 
Cork  Coiupimy)  all  debts  pi"oporly  so 
culled — that  is  to  say,  liquidated  sums  due, 
iis  well  tus  mortgage  and  other  secui'ities. 
The  liabilities  which  wei-e  to  go  over  were 
such  liabilities  as  had  accrued  and  had  not 
lxxx)me  debt+i.  I  do  not  say  there  were 
many  other  kinds  of  liability  which  would 
not  witisty  the  word  "  (lebb<,"  but  there  is 
also  the  kind  of  lialjility  suggested  by  the 
Court  during  the  argument,  the  litibility 


in  i-espect  of  a  railway  aocideiLt  which  may 
have  occurred   upon   the  day  before  tfaii 
ti'ansfer,  in  which  a  man  had  been  killed; 
and  that  liability  of  the  company  to  com- 
pensate the  man's  fiimily  would  pass  over 
to  the  new  railway  company,  because  it  had 
not  ripened  into  a  debt;  bat  if  at  the 
time  of  the  transfer  it  had  ripened  into  t 
debt,  it  was  attached  to  and  still  remamed 
a  burden  upon  the  selling  company.    Tliat 
section  says  nothing  at  all  about  inch 
current  expenses  as   might  be  ineozTCd 
after  the  time  of  the  transfer  and  dmiiig 
the    limited  operations  of  the  compuij 
while  winding  itself  np  and  diiectiiig  the 
apportionment    of    the    purchase-iiiaiMj. 
Nevertheless,  the  company  was  to  surfiie 
for  those  purposes  under  section  14,  which 
I  refer  to  next  [Reads  it].  There  murtbe 
some  expenses  connected  with  that  disHofah 
tion.     How  are  they  provided  fori    Tbqr 
are  provided  for  nowhere,  unless  they  oome 
within  the  words  of  eection  12 — *^  reroiM 
debts  or  charges."     The  purchase-monej 
was  to  be  paid  over,  and  section  12diTecli 
how  it  should  be  applied.     In  the  lint 
place  it  is  to  go  in  paying  their  propoitioD 
of  the  costs  of  obtaining  the  Art^  ud 
incidental  to  the  arbitration  and  awatd 
that  fixed  the  price  to  be  paid  \  seoondlj, 
in    paying   off    any    revenue    debts  or 
charges  of  the  West  Cork  Company,  so  &r 
as  the  same  may  not  already  have  been 
paid  out  of  revenue,  and  subject  thereto; 
and,  thirdly,  in  distributing  the  balsDoe  of 
such  purchase-money  to  and  amongst  tlie 
re8i)ective  classes  of  debenture  stockholden 
and  preference  and  ordinary  sharehddeni 
The  West  Cork  Company  would  have  do 
money  to  pay  these  expenses  incident  to 
the  termination  of  its  own  existence,  unlen 
they  could  be  taken  out  of  the  purcla8^ 
money  as  revenue  debts  or  chai^ges  under 
suY>-section  h  of  section  12  of  the  Act   I 
think  that  is  an  answer  to  a  difficnlty 
which  I  felt,  but  abandoned,  during  the 
argument,  as  to   whether    these   wordi^ 
'*  revenue  debts  or  chai*ges,"  could  vg^ 
to  anything  but  the  revenue  debts  end 
chai-ges  which  existed  at  the  time  of  the 
completion  of  the  transfer.     If  the  com* 
jMiny  could  expend  the  money  for  certain 
purposes,  I  think  it  must  l)e  hdd  to  in- 
clude that.     Mr.  Hardy  pointed  out,  with 
gi-eat    force,     that     "revenue    debts  or 
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charges"  were  probably  words  introduced 
not  without  reference  to  31  k  32  Yict., 
irbich  deals  with  the  administration   of 
railway  accounts,  and  which  distinguishes 
the  capital    account    from    the    revenue 
aocount ;  and  he  urged  upon  us,  as  a  conse- 
quence of  that,  that   this  should    be  a 
revenue  charge,  and  that  all  that  would 
nataially  fall  under  revenue  charges  and 
be  properly  charged    to  that  particular 
aooDunt  under  the  31  i&  32  Yict.  might 
lawfully  be  paid  under  subHsection  h,     I 
agree  that  if  He  could  make  out  that  this 
remuneration    or    compensation    of    the 
directors  is    a  charge  at    all,   it    might 
properly  be    paid  under    sub-section    6, 
because  it  would  be  a  revenue  charge  if  a 
charge  properly    made.       But  with    all 
reqpect  to  lus  argument,  where  it  seems  to 
me  to  break  down  is  this — compensation 
and  gratuity  for  past  services  generally, 
without  reference  to  such  services  as  were 
rendered  during  the  winding-up,  can  no 
longer  be  charges  or  expenditure  reason- 
ably incidental  to  the  carrying  on,  not  the 
baaness  of  the  old  company,  but  what  the 
buaineas  of  the  company  would  be  for  the 
purposes  of  its  continued  existence.     It 
was  moribund,  and  would  only  want  to 
die  in  peace  and  distribute  its  assets ;  and 
it  would  not,  as  it  seems  to  me,  be  proper 
to  carry  to  Uie  revenue  account  of  such  a 
company  the  money  it  voted  to  directors 
in  a  liberal  spirit  for  what  they  had  done 
in  past  years,  or  to  a  managing  director 
Ibr  the  disappointment  and  vexation  of 
being  deprived  of  an  office  for  which  he 
had  been  amply  paid.    The  revenue  debts 
and  charges  of   the  company   must    be 
Tiewed  with    reference    to  the  qualified 
nature  of  its  existence  still  left.      That 
being  so,  I  think  the  resolution  as  to  com- 
peDsation  is  clearly  wrong.     The  directors 
naTe  no  right  to  give  it.    It  might  in 
some  instances  be  worth  the  while  of  a 
company    to   compensate    a   meritorious 
but  dismissed  officer;   but  that  kind  of 
justification  cannot  exist  in  the  case  of  a 
dying  company.     I  think  that  makes  the 
roBidation  bad,  and  I  think  it  also  renders 
it  necessary  to  pass  some  fresh  resolution, 
becanee  I  agree  with  Lord  Justice  Cotton 
that  if  the  meeting  had  given  even  to  the 
directors  generally  a  surplus,  on  the  as- 
aamption  that   1,000^.  can  be  expended 
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upon  officials  (which  is  not  a  correct 
assumption),  ana  that  the  surplus  would 
have  to  be  increased  by  the  1,000^.,  it 
does  not  at  ail  follow  that  it  meant  the 
directors  to  have  that  1,000^.  It  seems  to 
me,  however,  that  the  meeting  have  not 
considered  it  in  the  right  view,  and  not 
given  it  in  the  right  measure. 

I  do  not  understand  Lord  Justice 
Cotton  to  say  that  no  remuneration  can  be 
granted  to  the  directors  out  of  the  pur- 
chase-money which  is  reasonably  measured 
by  the  services  they  have  rendered  in 
the  winding-up  of  this  company  and  in 
connection  with  the  completion  of  the 
dissolution  and  tiunsfer ;  but  this  resolu- 
tion is  couched  in  much  wider  terms,  and 
is  apparently  based  upon  the  idea  that 
they  might  be  charitable  with  reference  to 
past  services  done  for  the  company  at  the 
time  it  was  a  going  company ;  and  I  think 
a  willing  majority  has  no  right  to  bind  a 
dissentient  minority  by  any  resolution  so 
conceived. 

Bago ALLAY,  L.J. — Inasmuch  as  my  de- 
cision can  have  no  effect  as  regards  the 
order  which  will  be  pronounced  upon  the 
present  appeal,  it  will  be  sufficient  if  I 
simply  indicate  the  outline  of  the  grounds 
which  appear  to  me  to  lead  to  the  conclu- 
sion at  which  I  have  arrived. 

When  the  Act  of  1879  was  passed  the 
defendant  company  was  a  going  concern. 
That  Act  gave  power  to  the  Bandon  Rail- 
way Company  to  purchase  the  undertaking 
of  the  defendant  company,  and  authorised 
the  price  being  rt^ulated  by  arbitration. 
The  contract  for  the  purchase  was  entered 
into  between  the  two  companies  in  the 
autumn  of  1879,  and  the  purchase  was  to 
be  completed  before  the  Ist  of  January, 
1880.  The  price  was  ascertained  before 
that  day,  and  upon  that  day  all  the  under- 
taking of  the  defendant  company  passed 
to  the  Bandon  Company.  But  there  was 
a  proviso  that,  when  that  property  had  so 
passed,  the  Bandon  Company  should  not 
be  liable  for  the  claims  of  mortgagees  and 
other  creditors  against  the  defendant  com- 
pany, all  of  which  were  to  be  i)aid  and 
dischai-ged  by  the  defendant  company. 
Then  the  14th  section  was  lus  follows 
[reads  it] — that  is  to  say,  the  company 
are  discharged  qivoad  outsiders,  and  it  is 
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to  remain  a  company  for  the  three  pur- 
poses mentioned — namely,  regulating  its 
internal  affairs,  winding  up  the  same,  and 
applying  the  purchase-money  in  acoordanoe 
with  the  provisions  of  the  Act. 

Now,  1  must  say  that  I  think  the 
winding-up  of  a  comjiany  is  a  part  of  the 
business  of  a  company,  just  as  much  as  the 
formation  of  a  comjmny  is  a  part.  I  think 
the  aflfaii-s  of  a  company  are  not  concluded 
until  the  winding-up  is  at  an  end.  I 
think  that  the  purpose  for  which  the  oom- 
ptiny  is  to  be  treated  as  a  living  company 
— namely,  the  regulation  of  its  interned 
affairs — extended  to  the  regulation  of  all 
its  internal  affiiirs,  whether  such  regula- 
tions ai*e  to  be  carried  out  through  the 
medium  of  the  directors  or  through  the 
medium  of  its  shareholders.  I  think  that 
all  those  powers  continued  until  the  wind- 
ing-up was  completed. 

Then  the  question  arises— which  is  the 
substantial  question  raised  here — whether, 
during   that  interval   between  the    time 
when  the  company  was  dissolved  quoad 
outsiders  by  the  transfer  of  its  undertaking 
to  the  Bandon  Company,   and   the  time 
when   it   should  complete  its  affairs  by 
distributing  the  balance  of  the  purchase- 
money,  which  time  has  not  yet  arrived,  it 
could  be  part  of  their  right,  in  regulating 
their  internal  affairs,  to  fix  the  amount  of 
remuneration  to  be  pud  to  the  directors, 
and  to  fix  the  amount  of  compensation  to 
be  paid  to  the  ofBcials.     I  do  not  propose 
to  enter  into  any  detailed  argument  in 
support    of    the    opinion   which   I   have 
formed — I  adopt    substantially  the  view 
expressed  by  Mr.  Justice  Fry  in  his  judg- 
ment as  reiK)rted.     But  I  desire  to  direct 
attention  to  the  90th  and  91st  sections  of 
the  Companies  Clauses  Act,  1845.     The 
latter  provides   for  remuneration  of  the 
dii*ectors,  and  th(jy  are  under  the  general 
hoad  "  with  respect  to  the  jwwcrs  of  the 
dii*ec^tors  and  the  jwwers  of  the  comjiany 
to  be  exercised  only  in  general  meeting." 
A  company  has  the  Sivme  powers  of  detil- 
ing  with  its  af}aii*s  iis  an  individual  has, 
subject  only  to  the  i-estrictioiis   imi)Osod 
uiK)u  it  by  the  terms  of  its  incor|X)ration. 
Sonio  of  those*  powers  are  to  bo  exercised 
only  by  the  directors,  and  some  aix;  only 
to  be  exercised  under  the  power  or  control 
of  a  general  meeting.     The  90th  section 


provides  in  general  terms  tha4i  the  diieobn 
shall  have  the  management  and  sapflriii- 
tendence  of  the  affairs  of  the  oompanj,  and 
may  lawfully  exercise  all  the  powon  of 
the  company,  either  under  the  Comptoiei 
Clauses  Act  or  under  the  special  AsA  in- 
corporating it,  subject  to  the  oontiid  and 
regulation  of  any  general  meeting  fsp&daStj 
convened  for  the  purpose.     And  aectkii 
91  is  merely  an  exception  from  thegeniBal 
powers  which  section  90  oonfers  upon  tin 
directors  as  regards  all  powers ;  and  it  m^ 
as  regards  the  particnlar  powers  tfaoraiii 
mentioned,  that  they  are  to  be  ezerand 
only  at  a  general  meeting  of  the  oompuj. 
Mr.  Justice  Fry  was  of  opinion  that  tihe 
general  meeting  of  the  company,  as  re- 
ferred to  in  that  section,  though  not  m 
indicated  there,  should  be  an  eztraordiiiaij 
one ;  and  for  that  reason  he  thooglit  it 
necessary  to  grant  the  partial  ii^jonetion 
which  he  did  grant — namely,  until  an 
extraordinary  meeting  had  been  called  and 
another  resolution  passed.     Then  a  meet- 
ing was  held,  and  a  resolution  to  the  nme 
effect  as  before  was  passed.     One  of  the 
powers  to  be  exercised  by  the  goienl 
meeting,  as  distinguished  fitim  tiie  di- 
rectors, is  the  remuneration  of  the  direc- 
tors, auditors,  treasurers  and  secretaiy— 
they  are  all  put  in  the  same  dass  then. 
It  is  not  said  there  that  the  directors  may 
receive  a  gratuity,  and  the  auditcHS,  trea- 
surers and  secretary  may  receive  remune- 
I'ation. 

Although  the  directors  cannot  be  called 
the  servants  of  the  company,  they  are  all 
))ersons  entitled  to  have  remuneration 
from  the  company  in  respect  of  aerviceB 
rendered  to  the  company.  I  can  see  no 
difference,  as  regards  the  provisions  of  tiie 
91st  section,  between  a  director  and  any 
other  servant.  It  may  be  said,  and  I 
think  very  properly  said,  that  until  sodi 
time  as  a  geneiul  meeting  has  fixed  the 
amount  of  remuneration  of  the  directoiSy 
or  of  the  treiisuror,  or  secretary,  or  any 
other  officer,  the  person  so  indusited  hie 
not  any  light  to  demand  his  remimeration ; 
))ut  tho  ix)wer  of  granting  remimeration 
is  the  Kline  as  rcgai-ds  one  or  other  of  tihe 
piuties  named,  and,  having  regard  to  the 
words  of  tho  section,  it  can  hardly  be 
disputed  that,  at  any  time  before  what  I 
may  call  the  dissolution  of  the  company 
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quoad  outsiders — that  is,  the  first  dissolu- 
tion— ^it  was  in  the  power  of  a  general 
meeting  to  fix  the  amount  of  remuneration 
of  the  directors,  and  of  any  other  of  the 
servants  of  the  company.  I  must  confess, 
haying  regard  to  the  ordinary  practice  with 
regard  to  these  matters  with  which  we  are 
•11  more  or  less  acquainted,  and  having 
regard  to  the  absence  of  any  case  in  which 
remuneration  roted  to  directors  in  respect 
of  their  services  has  been  called  into  qnes- 
ticm  and  disallowed,  I  am  of  opinion  that 
it  was  within  the  powers  of  the  meeting 
at  any  time  when  the  company  was  a 
going  concern  to  pass  a  resolution  and 
▼ote  a  sum  to  me  directors  for  past 
services  as  well  as  for  the  present.  As 
has  been  pointed  out  in  the  course  of  the 
aignment,  the  first  allowance  of  remune- 
ration voted  to  directors  must  be  for  past 
servioea,  because  no  allowance  can  be 
made  until  after  the  first  general  meeting. 

Having  regard  to  the  view  I  have  taken 
of  the  case,  am  I  right  in  thinking  that 
the  company  have  the  same  powers  after 
the  first  dissolution  down  to  the  time  when 
the  final  dissolution  takes  place  by  reason 
of  the  afibirs  being  completely  wound  up  1 
I  must  confess  that,  reading  as  I  do  sec- 
tion 14  of  the  Act,  so  far  as  regaixls  the 
power  of  regulating  the  internal  affairs  of 
the  company,  I  think  the  power  continues 
the  flame  as  it  ever  was  down  to  the  time 
when  the  purchase-money  is  to  be  ulti- 
mately divided  according  to  the  provisions 
of  the  Act;  and  that  the  same  power  of 
remunerating  the  directors  for  past  ser- 
vices remained,  and  was  a  power  of  the 
oompany  to  be  exercised  by  such  one  of 
its  two  bodies  as  had  the  duty  imposed 
upon  it  of  exercising  that  power. 

Bat  it  is  said  that  the  business  of  the 
oompany  is  at  an  end — that  the  under- 
taking having  been  handed  over  to  the 
Bandon  Company,  there  is  no  longer  any 
bosineBs  to  be  done.  A  great  deal  remains 
to  be  done.  If  I  am  right  in  saying  that 
the  winding-up  of  a  company  is  as  much 
pert  of  the  business  of  the  company  as 
was  its  formation,  what  had  the  comiNiny 
to  do  in  the  winding-up  of  its  affaii's  under 
snb-aection  a  of  the  12th  sc'ction?  The 
company  had  to  provide  for  the  costs  of 
and  incidental  to  the  obtaining  the  Act, 
and  also  all  the  costs  of  and  incident^il  to 
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the  arbitration  and  the  award,  which 
could  not  take  place  until  after  the  Act 
passed.  Then  they  had  to  pay  off  any 
revenue  debts  or  charges  of  the  defendant 
company,  so  far  as  the  same  might  not 
already  have  been  paid ;  and  then,  subject 
thereto,  to  distribute  the  ultimate  bilance. 
It  can  hardly  be  disputed  that  there  may 
have  been  a  number  of  debts  an<l  charges 
remaining  at  the  time  this  Act  of  Pai'lia- 
ment  passed,  and  which  had  to  be  paid  off; 
and  no  other  authority,  no  other  persons, 
were  appointed  by  this  Act  to  caiTy  out 
all  those  proceedings  afler  the  time  when 
the  Act  became  the  law  of  the  land.  No- 
body else  remained  to  conduct  the  business 
of  the  company  except  the  directors,  who 
are  subject  to  the  control  of  the  general 
meeting.  Many  things  remained  to  be 
done :  there  was  a  substantial  amount  of 
business  to  be  carried  on  in  various  ways 
before  the  final  dissolution  could  take 
place. 

Then  it  is  said  that  it  would  be  a  hard 
thing  that  a  vote  of  this  kind  should  be 
passed.  But  all  the  shareholders  were 
represented  at  the  meeting.  If  this  had 
been  the  ordinary  case  of  a  company  \mng 
wound  up  where  merely  the  ordinary 
shareholders  would  be  the  pei'sons  entitled 
to  attend  and  vote,  they  might  not  possibly 
care  how  much  of  the  money  of  the  de- 
benture-holders might  Ikj  paid  in  gratuities 
to  officers  or  directors  or  any  one  else  ;  but 
here,  under  the  scheme  of  arrangement, 
every  one  of  the  delx^nturc-holders  had  an 
opportunity  of  attending  this  meeting 
like  the  onlimiry  sharc^holders,  and  they 
atten(le<l  and  voted  according  to  their 
qualifications.  At  this  meeting  the  reso- 
lution was  earned  by  a  <imde<i  majority. 
It  is  suggested  that  tliere  were  only  two 
opponents — the  plmiitiff  in  tlie  pi'e.«*ent 
action,  and  his  bi-other.  However  that 
may  be,  tliere  is  no  suggestion  that  the 
meeting  was  not  proj)erly  convened  and 
properly  held,  and  the  resolution  passed 
wjia  not  properly  passed,  if  the  meeting 
liad  power  to  pass  it.  It  is  not  lliere- 
foro  a  (question  of  hardship ;  it  is  not  a 
question  of  how  much  bu.«!ineas  remained 
to  be  done,  hut  it  is  simply  and  solely  a 
question  of  whether  the  com])any  wjis  an 
existing  conipiny  as  far  as  regards  th<» 
regulation  of  its  internal  afiaiirs.     If  I  am 
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right  in  that,  the  vote  of  remuneration  to 
the  directors  is  beyond  all  question.     I  am 
free  to  admit  that  there  may  be  some 
further  question  as  regards  the  compensa- 
tion to  officers  for  the  loss,  or  supposed 
loss,  of  their  places.     The  argument  upon 
that  has  rather  turned  on  the  magnitude 
of  the  gift  than  on  the  principle.      It  is 
said  you  must  not  be  too  nice  as  regards  a 
little  matter — a  small  present  of  a  few 
weeks'  wages  to  a  man  who  has  done  his 
work  well  is  not  important ;  but  a  large 
amount  of  compensation  to  men  who  have 
been  faithful  in  the  positions  they  occupied 
and  who  have  done  their  work  well  for  years 
is  not  within  the  powers  of  the  company. 
It  is   difficult  to  measure  a  case  of  the 
kind  by  the  magnitude  of  the  sum  voted. 
Here  there  are  officers  who  have  discharged 
their  duties  and  served  the  company  well 
for  a  length  of  time ;  and  is  it  beyond  their 
powers  to  vote  a  reasonable  amount  of 
remuneration  to  them  for  the  services  ren- 
dered, and  which  it  is  admitted  are  valuable 
services,  they  now  being  in  the  position  of 
being  deprived  of  the  offices  they  held  %    I 
should  be  very  sorry  to  hold  that  it  was 
beyond  their  powers.     My  only  doubt  is 
whether  it  was  not  within  the  power  of 
the  directors  without  the  assistance  of  the 
shareholders.     However,  the  mere  fact  of 
the  shareholders  having  passed  the  resolu- 
tion is  of  no  importance.     The  only  other 
matter  which  I  need  mention  is  the  sum 
of  4,000^.,  out  of  which  the  directors  were 
to  pay  a  certain  sum  for  expenses,  a  cer- 
tain sum  for  compensation  of  officials,  and 
a  further  sum  by  way  of  remuneration  to 
themselves.     The  question  has  been  raised, 
whether,  taking  the  resolution  as  one  re- 
solution, some  of  the  provisions  being  bad 
do  not  make  the  whole  resolution  bad.     I 
should,  however,   prefer  taking  it  as  a 
resolution  in  three  parts,  giving  so  much 
in  respect  of  law  expenses,  so  much  for 
the  officials,   and  so  much  in  respect  of 
the  directors. 

In  the  circumstances  I  have  stated,  I 
think  the  conclusion  Mr.  Justice  Fry 
arrived  at  is  right,  and  I  regret  that  my 
learned  colleagues  do  not  tdse  the  same 
view. 

Cotton,  L.J. — The  order  will  be  that 
'^  the  plaintiff  continuing  the  undertaking 


as  to  damages,  there  will  be  an  injonetu 
restraining  the  company  firom  paying  or 
applying  any  part  of  tiie  141,43iiL  in 
manner  directed  by  the  resolation  of  die 
19th  of  April,  1883,  otherwise  than  in 
providing  for  the  costs  and  expenaea  then- 
in  mentioned.  The  order  should  alao  be 
without  prejudice  to  the  ri^t  of  thegeooal 
meeting  to  vote,  and  of  the  directon  to 
retain  or  apply,  any  reasonable  sum  fir 
the  remuneration  of  the  directors  for  their 
services  since  the  1st  of  Jannaiy,  1880, 
in  the  winding-np  of  the  company. 

Solidtors^Robins  &  Cameron,  for  appdhnt; 
Norton,  Rose,  Norton  k  Co.,  for  the  compeiif. 


Pearson,  J. 

1883. 

June  27 
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Patent  Action — PracHee — Uttof  Ii^k- 
pendent  Scientific  AssiHanee  by  the  Cami 
— Procedure  in  cage  of  AUeged  Infirimge^ 
ment  by  Use  of  a  Secret  Prooest— In- 
fringement— New  Proce89 — New  Rendt— 
Chemical  Equivalents, 


Where  in  a  patent  case  the 
coiiflicting  and  indecisive  on  a 
point,  the  Court  is  at  liberty  to  oUam 
competent  independent  scientific  assi^ancf 
in  determining  the  matters  tU  issue. 

Where  in  a  patent  case  the  defondmU 

denies  infringement,  hut  objects  to  stale  m 

open  Court  the  process  he  aetuaUy  pnc- 

tises,  on  the  ground  that  it  is  the  suX^  ^ 

a  valuable  secret,  of  the  benefit  ofvckiA  he 

toould  be  deprived  by  disdosure,  the  Cantri 

vnU  first  ascertain  whether  the  defence  faib 

in  all  other  respects  than  infringement,  aai 

then,  unless  the  dejendant  prefers  to  submit 

to  an  injunction,  will  hear  the  evidaiet 

and  arguments  with  respect  to  the  eJkgei 

infringem>ent  by  the   secret  process  with 

closed  doors,  arid,  tvith  a  view  to  Jurtker 

protecting  the  secret,  will  ord^r  the  skort- 

hand  notes  of  the  private  hearing  to  he 

impounded    until   either    an    appeal  is 

entered  or  the  right    to  appeal  is  abam- 

doned. 
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Where  a  patent  is  obtained /or  the  use  of 
particular  chemical  materials  for  arriving 
ai  a  particular  chemical  restdty  it  is  no  in- 
fringement to  arrive  at  the  same  result  by 
ike  use  of  other  chemical  materials  whicfh 
were  noi  knaum  to  be  equivalents  for  ilie 
maierials  mentioned  in  the  specification  ai 
ihe  time  when  the  patent  was  obtained. 

Where  a  patent  is  obtained  for  a  new 
process  for  arriving  at  a  known  restdt,  it 
%&  no  infringement  to  arrive  at  Hie  same 
TSMuU  by  a  different  process. 

Where  a  jxUent  is  obtained  for  a  new 
resuUy  and  one  process  of  arriving  at  that 
remit  is  described  in  the  specification,  it  is 
an  ir^ringement  to  prodttce  the  same  result 
by  any  process. 

Patent  action. 

The  action  was  brought  by  a  German 
company  of  chemical  dye  stidT  manufao- 
turerSy  who  were  the  assignees  of  an 
Fngliah  patent,  taken  out  by  their  repre- 
aentatiye  in  England  for  an  invention 
eommnnicated  by  their  chemist  in  Ger- 
many, for  "  Improvements  in  the  produc- 
tion of  colouring  matter  suitable  for  dyeing 
and  printing/'  for  the  purpose  of  obtaining 
an  ii\function  to  restrain  the  defendants, 
Mr.  I.  Levinstein,  as  manufacturei*,  and 
MesBTB.  J.  L.  Levinstein  k  Sons,  as  ven- 
dors, from  infringing  the  patent  by  making 
and  selling  dyes  manufactured  according 
to  the  patented  process,  and  for  ancillary 

The  action  was  heard  during  eleven 
days  in  March,  1883,  on  the  first  branch 
of  the  defendants'  defence — namely,  the 
contention  that  the  patent  was  invalid ; . 
but  this  part  of  the  case  does  not  appear 
to  call  for  a  report,  except  with  res|)ect  to 
one  point,  which  was  as  follows :  In  the 
course  of  the  description  given  in  the 
specification  of  one  of  the  processes  which 
were  to  be  followed,  in  order  to  arrive  at 
the  object  of  the  .patent,  a  mixture  of 
chemicals  was  directed,  which,  according 
to  the  defendants,  could  not  be  actually 
carried  out  without  probably  destroying 
the  product  which  it  was  desired  to  obtain 
by  ihe  process,  and  possibly  endangering 
toe  safety  of  the  manufacturer  by  the 
fames  created.  The  evidence  on  the  point 
was  so  conflicting  that  the  learned  Judge, 
tat  bis  own  information,  drew  up  and 
Vol.  52.— GHAira 


submitted  certain  questions  to  Professor 
Roscoe,  as  an  impartial  gentleman  of  grcjit 
scientific  attainmeDt<,  who  was  to  make 
a  report  after  performing  the  iioccssaiy 
experiments.  The  action  was  accordingly 
adjourned  for  Professor  Roaeoe*s  report, 
which  was  read  in  Court  on  tho  1st  of 
June,  and  was  in  fiivour  of  the  feasibility 
of  the  processes  directed  by  tho  patent. 
The  question  thereupon  arose,  whether 
Professor  Rosooe's  opinion  had  been  pro- 
perly taken. 

The  second  branch  of  the  defendants' 
defence  was  that  there  had  been  no  in- 
fringement, and  a  difficulty  arose  with 
respect  to  this  point  on  account  of  an  as- 
sertion by  the  defendant,  I.  Levinstein, 
the  manufacturer,  that  his  colouring  matter 
was  produced  by  a  secret  process,  which  it 
was  of  very  great  importance  to  him  to 
keep  secret.  Accordingly  his  Lordship 
postponed  going  into  tho  question  of 
infringement  until  after  the  question 
of  the  validity  of  the  patent  had  been 
practically  concluded  by  Professor  Roscoe's 
report ;  and,  on  that  being  unfavourable  to 
the  defendants,  he  gave  them  tho  option 
of  submitting  to  an  iid verse  judgment,  or 
of  protecting  themselves  by  communicating 
the  allied  secret  process,  and  proving,  if 
possible,  that  it  was  not  an  infringement 
of  the  plaintifis'  process.  The  defendants 
elected  the  latter  alternative,  and  the 
action  was  then  further  heaixl  for  four  more 
days  in  the  early  part  of  June  on  tho 
question  of  infiingement,  the  Coui*t  sitting 
with  closed  doora  throughout  the  evidence 
and  argument  on  that  point. 

Aston,  Q.O.,  Webster,  Q,C,,  and  W,  N. 
Lawson,  for  the  plaintiffs. 

Iliggins,  Q.C,  and  Chadwyck  Ilealey, 
for  the  defendants. 

Pearson,  J.,  stated  the  subject-matter  of 
the  action  ;  and,  dealing  first  with  the  first 
branch  of  the  defence — namely  that  with 
regard  to  the  validity  of  the  patent — dis- 
cussed the  various  contentions  which  had 
been  raised  on  this  point  by  the  defen- 
dants. Referring  to  Professor  Roscoe's 
report,  he  said  :  — The  mode  of  sulphona- 
ting  the  oxyazo-naphthaline  is  thus  de- 
scribed in  the  specification  :  '  In  order  to 
obtain  the  sulpho  acids  of  oxyazo-naphtha- 
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line  I  dissolve  about  ten  pounds  of  the 
oxyazo-iiaphthaline  in  about  twenty  pounds 
of  fuming  sulphuric  acid,  containing  about 
eighty  per  cent,  of  anhydrous  sulphuric 
acid,  and  the  mixture  is  heated  at  a  tem- 
})eratui*e  of  about  100®  centigrade  for 
about  two  hours,  or  until  a  sample  of  this 
mixture  will  be  fotuid  to  produce  a  solu- 
tion with  water/  It  was  said  that  eighty 
per  cent,  of  anhydrous  sulphuric  add  was 
so  strong  that  it  was  perfectly  impossible 
to  produce  the  sulpho  acids  according  to 
this  process,  for  before  you  had  arrived  at 
the  sulpho  acid,  if  you  used  eighty  per 
cent,  of  anhydrous  sulphuric  odd,  all  the 
oxyazo-naphthaline,  or  the  greater  part 
of  it,  would  be  charred,  if  not  actually 
burnt.  There  was  a  great  deal  of  conflict- 
ing evidence  upon  this  subject,  and  the 
result  of  it  was,  that  I  thought  it  desirable 
to  get  further  evidence  upon  the  subject, 
and  both  i)arties  agreeing  to  Professor 
Roscoo,  who  is  one  of  the  most  competent 
men  in  EngLmd  to  assist  the  Court,  I 
directed,  by  nn  order  that  was  made,  that 
he  stiould  pursue  the  first  example  and 
rciwiii  t()  me  what  the  result  was.  Accord- 
ingly he  did  so ;  and  I  think  the  Court 
has  re^ason  to  feel  considei-ably  indebted  to 
Professor  Roscoe  for  the  pains  which  he 
took  in  performing  the  experiment,  and 
giving  to  the  Court  the  advice  which  the 
Court  wanted.  [His  Ix)rdship  then  read 
the  report,  and  continued :]  1  think  that 
the  result  of  Professor  Roscoe*s  report  to 
me  is  this— that  for  practical  purposes  this 
process  can  be  adopted,  and  that  the  first 
process,  therefore,  shews  the  pi-actical 
mode  of  working  out  that  for  which  the 
patentee  has  taken  out  a  patent,  which  was 
a  pi-actical  mode  of  making  sulpho  acids 
of  oxvttzo-naphthaline,  which  give  a  dis- 
tinct colour. 

Before  I  go  further,  I  should  like  to  say 
one  woixi  upon  my  obtaining  the  repoi*t  of 
Professor  Roscoe,  because  a  hint  was  thrown 
out,  and  I  cannot  say  it  was  more  than  a 
hint,  that  there  was  a  doubt  whether  I  was 
entitled  to  obtain  the  assistance  of  Pro- 
fessor Roscoe,  in  order  to  inform  myself  of 
the  matters  relative  to'  the  decision  to 
which  I  ought  to  come  in  this  case.  I  am 
hap)>y  to  say  that  I  find  a  distinct  decision 
of  the  Court  of  Appeal  shewing  that  I  had 
power  to  do  that  which  I  have  done ;  and 


I  should  be  oxeeedin^y  sony  that  it 
should  go  forth  that  ihe  Court  has  not  tiiit 
power.  In  the  case  of  MelUn  v.  Momn 
(1)  that  very  point  was  raised.  Lord 
Justice  Bramwell  says  this  in  giving  hii 
judgment : — *'  Under  section  56,  any  qiM- 
iion  arising  in  the  canse  may  be  Kfened 
by  the  Court  or  Judge  for  enqoiiy  and 
report  to  an  offidal  or  spedal  refonee.  He 
is  not  to  dispose  of  the  action,  and  I  do 
not  think  he  is  even  to  determine  any 
matter  in  issue  between  the  partieii  it 
there  are  facts  disputed — for  instane^if 
one  of  the  parties  asserts  that  a  building 
is  twenty  feet  high»  and  the  other  that  it  u 
twenty-five  feet,  the  referee,  in  sadi  a  cut 
as  that,  must  determine  the  fact  and  refiort 
it;  his  duty  is,  instead  of  determimng 
issues  of  fact  or  of  law,  to  find  the  mato- 
rials  upon  which  the  Court  is  to  acfe."  I 
think  that  is  exactly  what  Professor  Boiooe 
has  done  in  this  case  ;  and  I  think  I  waa 
entitled,  whetlier  the  parties  liked  it  or 
not  (and  they  did  not  assent  to  or  dinenft 
from  it),  in  this  case  to  send  the  qoestioitf 
to  Professor  Roscoe,  which  1  did,  not  to 
dedde  any  issue  in  the  case,  but  to  get 
from  him  that  information  which  would 
enable  me  to  decide  what  was  before  me. 

On  the  whole,  therefore,  I  come  to  tiie 
concl  usion  that  the  patent  is  valid.  I  think 
there  is  no  real  objection  to  it.  I  think 
the  idea  was  a  new  one.  I  think  that  the 
process  is  sufiicient  in  order  to  protect  it  I 
think  that  it  is  workable.  I  think  it  reBotti^ 
not  simply  in  that  which  will  produoe  a 
laboratory  experiment,  but  in  that  which 
may  be  used  for  commercial  poipoeoL 
Under  those  circumstances  I  must  dedde 
the  first  issue  in  favour  of  the  plaintifft. 

I  come  now  to  that  which  to  any  one^ 
like  myself,  unacquainted  with  chemistiy* 
must  necessarily  be  a  matter  of  greater  difi- 
culty,  and  that  is  the  question  of  infrieg^ 
ment.  Before  proceeding  to  that^  how- 
ever, I  should  like  to  state  the  course  Utft 
I  have  pursued,  because  the  drcumstaaoes 
which  have  arisen  in  this  case  are  drcan- 
stances  which,  as  far  as  I  know,  and  as  ht 
as  counsel  know,  never  arose  in  any  other 
case  before ;  and  it  may  be  usefal,  if  the 
plan  which  I  have  adopted  is  the  right  and 
proper  plan,  that  parties   should  know 

(1)  47  Law  J.  Rep.  C.P.  211 ;  Law  B^  3 
C.P.  D.  147-149. 
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hereafter  what  plan  it  was  upon  which  I 
did  proceed.  Mr.  Levinstein,  who  has  de- 
fended this  case  with  very  great  fairness  as 
well  as  with  very  great  ability,  set  up  by 
his  defence  that  he  had  a  secret  process. 
Of  course,  the  question  as  to  whether  or 
not  that  secret  pi<ocess  is  a  process  which 
is  within  the  terms  of  the  patent  is  what 
I  shall  have  to  consider.  But  it  was  pledn 
tp  me  that  if  he  w^ei*e  called  upon  to  state 
in  open  Court  what  that  secret  process 
waSy  it  might  turn  out  eventually,  if  I 
should  come  to  the  conclusion  that  the 
patent  was  bad,  and  if  I  called  upon  him 
then  to  state  to  the  public  a  secret  which 
he  ought  to  be  at  liberty  to  confine  within 
his  own  breast,  that  I  might  have  done  him 
irreparable  mischief.  Accordingly,  I  al- 
lowed him  not  to  answer  certain  questions 
which  were  put  to  him,  Iciiving  him  to 
determine  for  himself  before  the  ctiso  was 
finally  closed  whether  he  would  or  would 
not  oommnnicate  his  secret  process  to  the 
Court,  80  that  the  Court  might  bo  able  to 
determine  whether  he  infringed  the  patent. 
I  thought  it  light,  under  these  circum- 
stanoee,  to  continue  the  case  with  regard 
to  the  validity  of  the  patent  until  I  had 
got  so  far  as  that  the  balance  in  my  own 
mind  was  in  favour  of  the  patent,  and 
nntil  I  found  that  unless,  on  further  con. 
sideration,  I  changed  my  then  opinion,  I 
should  decide  that  the  patent  was  valid.  I 
then  required  Mr.  Levinstein's  counsel  to 
elect  whether  he  would  commimicate  his 
secret  process,  or  whether  he  would  not. 
Mr.  Higgins  elected  to  communicate  the 
Bocrot  process,  and  I  then  heard  Mr.  Levin- 
stein's description  of  that  secret  process 
with  closed  doors,  no  persons  being  present 
except  the  pai'ties  and  their  scientific  as- 
sistants. Now,  in  trc}vtiii<nr  this  question 
of  infringement,  I  shall  be  veiy  cai*eful  to 
say  nothing  with  regard  to  it  that  I  think 
can  communicate  to  the  oittside  public  the 
secret  which  Mr.  Levinstein  has.  I  think 
that  is  only  fiiir  to  him,  and  I  think  I  am 
bound,  as  far  as  I  })os8ibly  can,  to  protect 
him  from  any  injury  in  consequence  of  the 
statement  he  has  made  to  the  Court. 

There  are  two  principles  which,  in  de- 
ciding this  question  of  infringement,  I 
have  to  bear  in  mind ;  one  is  this,  that  in 
these  chemical  cases,  where  a  patentee  hiis 
made  some  discovery  in  chemistry,  any 


'person  may  afterwards  use  for  the  same 
purpose  chemical  equivalents  which  were 
not  known  to  be  chemical  equivalents  at 
the  time  the  patent  was  taken  out.  That 
is  80  expressed  in  the  judgment  of  Mr. 
Justice  Williams  in  the  case  of  Unwin  v. 
Ueath  (2),  in  which  he  says :  "  There  is 
ample  evidence  that  to  melt  together  oxide 
of  manganese* and  cai'bonaceous  matter 
with  steel  and  iron  will  serve  as  an  equiva- 
lent for  the  melting  together  of  carburet 
of  manganese  with  steel  or  iron  in  pro- 
ducing the  desii*ed  result.  But  thei-e  is  no 
evidence  that  at  the  time  of  the  patent 
and  specification  this  was  known  to  per- 
sons of  oi*dinary  skill  in  chemistry.-  And 
I  fully  agree  with  the  doctrine  which  has 
been  repeatedly  laid  down  in  the  course  of 
the  discussion  of  this  cause,  that,  though 
the  use  of  a  chemical  or  mechaniciil  sub- 
stitute which  is  a  known  equivalent  to  the 
thing  pointed  out  by  the  specification  and 
claimed  as  the  invention  amounts  to  an 
infringement  of  the  patent,  yet,  if  the 
e((uivalent  were  not  known  to  Ije  so  at  the 
time  of  the  patent  and  specification,  the 
use  of  it  is  no  infringement."  And  Mr. 
Baron  Parke  says  this  (3)  :  "  The  8i)ecifi- 
cation  must  be  i^ad  as  persons  acquainted 
with  the  subject  would  read  it  at  the  time 
it  was  made ;  and  if  it  could  be  construed 
as  containing  any  chemiciJ  equivalents,  it 
must  be  such  as  are  known  to  such  persons 
at  that  time;  but  those  which  are  not 
known  at  the  time  as  equivalents,  and 
afterwards  are  found  to  answer  the  same 
purpose,  are  not  included  in  the  spi'Cifiai- 
tion.  They  are  new  inventions."  That  is 
one  principle  which  I  have  to  l>ear  in  mind 
in  looking  at  this  case. 

But  there  is  another  principle  of  no  less 
importance,  and  that  is  this  —that  wheiv  a 
patent  is  taken  out  for  a  p^»ce^s  uf  arriv- 
ing at  a  known  i-esult  (1  mean  l>efoi*e  the 
])iitent  is  t-iiken  out  for  the  i)roces.s  slinjtli- 
cltcr),  any  other  pci-son  may  take  out  a 
patent  for  another  i)roces8,  or  may  use  an- 
other process  without  taking  out  a  patent, 
without  any  infringement  of  the  process 
fii-st  taken  out.  But  when  a  patent  is 
tfiken  out  for  a  new  result  not  known  be- 
fore, and  there  is  one  process  described  in 

(2)  5  H.L.  Cas.  605-r)22;  26  Law  J.  Ken. 
C  P.  8. 

(3)  6  U.L.  ^'as.  538. 
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tlio  luitent  which  is  effectual  for  the  pur-* 
pose  of  arriving  at  that  new  result  at  the 
time  when  the  patent  is  taken  out,  the 
]>iitentee  iu  entitled  to  protection  against 
all  other  pi*oces.ses  for  the  same  result,  and 
no  i)cr8on  can,  without  infringing  upon  his 
patent,  adopt  simply  a  difiTci'ent  pitHsess  for 
arriving  at  the  same  result.  That  is  stated 
in  a  great  number  of  cases*in  a  great  deal 
of  detail.  The  iirat  case  to  which  I  refer 
is  the  case  of  Jupe  v.  Pratt  (4),  in  which 
Mr.  Baron  Aldcrson  quotes  the  argument 
of  the  Lord  Chief  Baron  Pollock,  and  is 
i-eferring  to  a  case  which  the  latter  had 
argued,  and  he  stiid  this :  ''  The  difficulty 
which  will  press  on  you  "  (Mr.  Baron  Al- 
derson  was  then  addressing  the  jury)  "  and 
to  which  your  attention  will  be  called  in 
the  present  case  is  this — you  cannot  take 
out  a  ptitent  for  a  principle  ;  you  may  take 
out  a  patent  for  a  ])rinciple,  coupled  with 
the  mode  of  carrying  the  principle  into 
effuct,  provided  you  have  not  only  dis- 
covered the  principle  but  invented  some 
mode  of  carrying  it  into  etfect.  But  then 
you  must  stai-t  with  having  invented  some 
mode  of  carrying  the  principle  into  eflfect ; 
if  you  have  done  that,  then  you  are  entitled 
to  protect  youi'self  from  all  other  modes  of 
currying  the  siime  principle  into  effect,  that 
l)eing  trwited  by  the  jury  as  piracy  of  your 
original  invention." 

The  same  doctrine  will  1x3  found  laid 
down  in  the  case  of  21is  llousehiU  Coin- 
panif  V.  Neilson  (ij),  in  which  the  Lord 
Justice  Clerk  Hoix)  (and  this  is  a  case 
which  was  carried  to  the  House  of  Lords) 
lays  it  down  in  this  way :  "  1  state  to  you 
the  law  to  1x3  that  you  niiiy  obtiiin  a  |)atent 
for  a  mode  of  carrying  a  principle^  into 
effect ;  and  if  you  suirgost  and  discover,  not 
only  th(^  principle,  but  suggest  and  invent 
how  it  may  be  applied  to  a  practiciil  i^esult 
by  mecluinicsil  contrivance  and  appat*atus, 
and  shew  that  you  aro  aware  that  no  pjir- 
ticular  sort,  or  modification,  or  form  of  the 
apparatus,  is  essential,  iu  order  to  obtain 
benefit  from  the  principle,  then  you  may 
tjike  your  [wit-erit  for  the  mode  of  carrying 
it  inU)  eir«'ct,  and  are  not  imder  the  neces- 
sity of  dose  I  ibing  and  confining  y(mrs(^lf  t?o 
one   form   of   apparatus.       If   that   were 

(4)  ]  Webs.  P.C.  lU-llO. 

(5)  1  Webs.  P.C.  073-685;  4  Ct.  of  Sess.*  Cas. 
2na  Ser.  1187-1203. 


nooossaiy  you  see  what  would  be  the  n- 
snlt.  Why,  that  a  patent  oould  htfdlj 
ever  be  obtained  for  any  mode  of  cuiying 
a  newly  discovered  principle  into  praetieal 
results,  though  the  most  valoable  of  all 
discoveries.  For  the  best  form  and  ahap 
or  modification  of  apparatus  cannot^  in 
matters  of  such  vast  range,  and  reqoiiiiig 
observation  on  such  a  great  scale,  be  aJr 
tained  at  once,  and  so  the  thing  would 
become  known,  and  so  the  right  lost,  \aD% 
before  all  the  various  kinds  of  appsnta 
could  be  tried.  Hence,  you  may  geneFally 
claim  the  modeof  carrying  the  princi^e  into 
effect  by  mechanical  contrivance,  so  that  any 
sort  of  apparatus  applied  in  the  way  stated 
will  more  or  less  produce  the  benefit^  and 
you  are  not  tied  down  to  any  form." 

And,  in  the  later  case  of  Curtis  v.  PkU 
{{})  before  Lord  Westbury,  Lord  Wesibniy, 
with  his  usoal  terseness,  states  the  matter 
in  a  manner  still  more  pointed.  He  ssfB: 
"  It  is  extremely  desirable  that  when  a 
beneficial  idea  has  been  started  by  one  nuui, 
he  should  have  the  benefit  of  his  inven- 
tion ;  and  that  it  should  not  be  curtailed 
or  destroyed  by  another  man  simply  im- 
pi-oving  upon  that  idea  ;  but  if  the  idea  be 
notldng  in  the  world  more  thatf  the  dis^ 
covery  of  a  nxid  to  attain  a  particular  end, 
it  does  not  at  all  interfere  with  anoAer 
man  discovering  another  road  to  attain  that 
end,  any  more  than  it  would  be  reasonable 
to  say  that  if  one  man  has  a  road  to  go  to 
Biighton  by  Croydon,  another  man  shall 
not  have  a  road  to  go  to  Brighton  hf 
Dorking." 

•Now,  1)earing  theso  cases  in  mind,  I 
rejilly  have  got  to  consider  whether  Mr. 
licvinstein's  scHrret  process  comes  under  tbe 
first  principle,  a  new  <liscovery  of  a  che- 
mical equivalent,  or  whether  it  comei 
under  the  second  principle;  whether  it  ib 
simply  a  discovery  of  a  new  process,  if  it 
be  a  discoveiy  at  all,  to  pi'oduoe  the  same 
result  which  is  patented  by  the  patent. 

[His  IjOi^dship  then  refeiTod  to  the  pro- 
cess adopted  by  Mr.  Levinstein,  withoat 
describing  it,  and  continued :]  The  result  at 
which  1  liave  arrived  is  this :  The  processeg 
omployecl  by  Mr.  Levinstein  are  processBB 
deserving  of  groat  pi-aise,  but  they  are 
simply  processes   which    produce  exactly 

(6)  (Hoodcve,  P.C.  97-102;  11  Law  T.  R«? 
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tiie  sftine  results  from  the  same  materials 
which  are  produced  by  this  patent.  The 
object  is  pursued ;  the  same  materials 

employed ;  the  same  result  is  attained. 
I  oannot  do  otherwise  than  come  to  the 
eonolusion  that  those  are  merely  pttKsesses 
which  are  not  a  new  invention  differing 
from  the  patent,  but  that  they  are  really 
the  manufacture  of  the  sulpho  acids  of 
ooKjaio-naphthaline  by  a  process  differing 
in  some  respects  from  the  process  employed 
aooarding  to  the  patent.  I  cannot  come 
to  this  conclusion,  I  must  honestly  say, 
without  some  regret,  for  I'  think  Mr. 
liOYinstein  has  employed  great  knowledge, 
creat  skill  and  great  perseverance  in  find- 
uig  out  these  processes;  but  I  am  sorry 
to  say  tiiat  the  law  compels  me  to  inform 
lum  that  these  processes  cannot  be  used  in 
tlie  production  of  this  colouring  matter, 
weing  that  the  production  of  this  colouring 
matter  is  protected  by  a  patent. 

I  must  therefore  decide  the  second  issue 
also  in  fiivour  of  the  pLuntiflb. 

There  must  be  an  order  for  an  injunc- 
ttoDy  and  there  must  be  an  account  of 
profits,  tiie  plaintiffs  electing  that  in  pre- 
raranoe  to  an  enquiry  as  to  damages.  The 
defendants  must  pay  the  costs  of  the  actioi^ 
indading  the  costs  of  the  shorthand  notes 
and  the  costs  of  consulting  Professor 
; .  and,  considering  the  nature  of  the 
and  the  defence  that  it  was  a  secret 
which  I  have  heard  in  secret,  and 
the  publication  of  which  I  intend  to  re- 
■ferioi  as  &r  as  I  possibly  can,  I  must 
order,  and  I  do  order,  that  the  shorthand 
notes  of  the  Idth,  Uth,  15th  and  16th 
daySy  and  all  the  printed  copies  in  the  pos- 
•eKion  of  the  plaintiffs  or  their  agents,  be 
eealed  up  and  impounded  in  Court  until 
either  there  shall  be  an  appeal,  in  which 
ease  the  parties  are  to  be  at  liberty  to 
wf^j  for  the  delivery  out  of  Court  of  as 
many  copies  as  they  want,  or  until,  either 
hj  lapse  of  time  or  otherwise,  it  shall  be 
determined  that  there  is  to  be  no  appeal, 

which  case  any  application  may  be 
to  the  Court  for  the  disposal  of  them 
aa  the  parties  may  think  fit. 
.  [On  the  application  of  the  plaintiffs' 
eoonael,  his  Lordship  granted  certificates 
that  the  validity  of  the  patent  had  been  in 
quoiHon,  and  thsit  the  plaintiffs  had  proved 
VBumr  breaches;  and  he  also  ordered  deli- 


very up  or  destruction,  within  a  month,  of 
dye  stuffs  manu^tured  by  the  defendants 
in  violation  of  the  patent,  unless  the  de- 
fendants should  decide  to  appeal,  in  which 
case  the  dye  stuffs  were  to  be  stoi*ed  up 
pending  the  result  of  the  appeal.] 


Solicitors — J.  H.  Johnson,  for  plaintifEs ;  Gregory, 
Rowcliffes  &  Co.,  agents  for  A.  &  G.  W.  Fox, 
Manchester,  for  defendants. 
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Practice — Adminutration — 'WUful    De- 
fauU—Ord&r    XXXIII,    rule    6-rOrder 
XL,  rvle  11. 

An  ordinary  administrcUion  order  /lad 
been  made  under  Order  XL,  rule  11,  in 
an  action  in  which  toil/td  default  was 
alleged,  and  an  ctccouyit  on  thai  footing 
claimed.  Such  account  was  ordered  on  t/ie 
furtlker  hearing. 

This  was  an  action,  for  the  administra- 
tion of  real  and  personal  estate  appointed 
by  the  will  of  a  married  woman,  brought 
by  the  residuary  appointee  against  the 
trustees  of  the  will.  The  statement  of 
claim  alleged  negligence  in  getting  in  part 
of  the  personal  estate,  and  breach  of  duty 
in  the  trustees  in  not  obtaining  full  in- 
terest in  connection  with  the  sale  of  real 
estate.  The  plaintiff  claimed  the  ordinary 
administration  decree,  and  an  order  that 
the  defendants  should  make  good  to  him 
the  difference  between  the  interest  actually 
received  by  them  and  what  they  ought  to 
have  received,  and  further  or  other  relief. 
The  allegations  of  breach  of  trust  were 
denied  by  the  statement  of  defence. 

On  motion  under  Order  XL.  rule  11,  an 
administration  decree,  with  the  ordinary 
accounts  and  enquiries,  was  made. 

The  chief  clerk,  by  his  certifioite,  stated 
that  the  plaintiff  had  brought  into  chambers 
a  surcharge  for  moneys  which  he  alleged 
the  defendants  ought  to  have  received 
in  respect  of  i^nts  due  at  the  testatrix's 
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death,  and  iutereBt  on  the  purchase-money 
of  I'eal  and  leasehold  estate  sold,  and  that 
the  surchtirge  being  in  the  natui*e  of  a 
charge  of  wilful  default,  and  the  adminis- 
tration order  not  omj^wering  him  to  deal 
with  such  charg(>,  ho  had  declined  to  do  so. 
The  action  now  came  on  for  further 
hearing,  the  plaintiff  having  given  notice 
that  he  should  apply  for  further  relief  on 
the  footing  of  wilful  default. 

Glwtse,  Q»C,y  and  Daw,  for  the  plain- 
tiff.— Under  the  Judicature  Act  additional 
i-elief  on  the  footing  of  wilful  default  can 
be  given  at  any  stage  if  the  pleadings 
raise  a  case  for  such  relief — Barber  v. 
Ma^Hcrell  (1),  Job  v.  Job  (2)  and  Mayer  v. 
Mu)'ray  (3). 

This  was  really  the  trial  of  the  action, 
the  proper  time  for  going  into  the  question 
of  wilful  defjiult.  What  luid  been  done 
before  was  to  get  the  relief  given  as  of 
course  on  an  interlocutory  application ;  so 
that  even  if  the  old  piuctice  applied,  the 
plaintiff,  on  suiSicient  evidence,  was  enti- 
tled to  the  relief  he  claimed. 

Gardiner y  for  the  defendants. — The  order 
hei'e  obtained  on  the  admissions  was,  in 
effect,  a  final  order,  though  obtained  on 
an  interlocutory  application,  and  the  CouH 
could  not  now  add  to  it  so  as  to  make  a 
new  order  -In  re  The  St.  Xazaire  Coin- 
JM1711/  (4).  3faycr  v.  Mvrray  (3)  explained 
Job  V.  Job  (2),  and  shewed  that  a  judg- 
ment on  the  footing  of  wilful  default 
cannot  be  obtained  on  amendment  after 
judgment. 

After  a  common  iKlministration  decree 
executoi-s  cannot  be  pixx5eeded  against  for 
wilful  default,  exci»pt  with  the  leave  of  the 
Coui-t,  which  has  not  hero  been  obtained — 
Laming  v.  Gee  (5). 

Glasses  Q.C,  in  reply,  i-efen-ed  to  Ilodson 
V.  BaU  (6). 

Fry,  J. — This  case  i-aises  a  question  of 
very  considerable  imix)i'tance  as  to  the 
mode    of    pi-oceeding     in    administration 

(1)  Law  Rep.  12  Ch.  D.  534. 

(2)  Law  Kq).  C  Ch.  I).  662. 

(3)  17  Law  J.  Hep.  Ohanc.  605;   Law  Rep.  8 
Ch.  1).  424. 

(4)  Law  Rep.  12  Ch.  D.  88. 

(5)  48  Law  J.  Rep.  Cliauc.  196 ;  Law  Rep.  10 
Ch.  D.  716. 

(6)  1  Ph.  177;   12  Law  J.  Rep.  Cbanc.  80. 


actions.     There  is  dearly  in  the  stateoMiik 
of  claim  a  charge  of  wilful  de&olt  agtiosl 
the  executors,  in  their  not  receiving  nme 
personal  estate  which  might  have  been  got 
in,  and  a  chai^  of  breach  of  trust,  in  their 
accepting,  on  the  unpaid  purchase-mooejs 
of  real  estate  which  they  had  sold,  intenrt 
at  a  lower  rate  ihan  they  were  boand  to 
do ;  and  though  the  claim  is  not  in  tonn 
for  relief  on  the  footing  of  wilful  dfl&nlt^ 
it  is,  in  my  judgment,  a  sufficient  daim 
for  relief  on  that  footing.     In  taking  the 
accounts    in  chambers  the    plaintiff  Ini 
brought  in  a  surcharge,  on  wluch  evidenoe 
has  been  gone  into  on  both  sides.    Hib 
chief  clerk  has  declined  to  ga  into  tho 
matter,  because  the  administration  judg- 
ment contains  no  direction   to  take  ac- 
counts on  the  footing  of  wilful  defiuilt 
The  plaintiff  now  asks  that  a  direction  to 
take  accounts  on  that  footing   may  be 
added  to  the  judgment.     This  raises  the 
important  enquiry  in  a  case   where  the 
pLiintifT  has  charged  wilful  de&olt  in  hii 
pleading,  but  has  not  obtained  judgment 
on   that  footing — Can   the    Court  after 
wards,  at  any  stage  of  the  proceedingBi 
order  an  account   to   be  taken  on  that 
footing,   if  evidenoe  of  wilful  de&ult  ii 
adduced)     In  my  opinion,  there  is  such 
evidenoe  in  the  present  case. 

Considerations  of  considerable  weight 
may  be  urgeil  on  both  sides.  On  the  one 
hand,  it  may  be  said  that  it  is  veiy  im- 
poi-tant  for  the  defendants  to  know,  at  the 
trial  or  hearing,  the  mode  in  which  the 
])roceedings  will  be  taken.  Hie  old  prac- 
tice was  clear — you  could  not  get  a 
decree  on  the  footing  of  wilful  d&nlt^ 
except  at  the  hearing  of  the  suit  On  the 
otiier  hand,  it  miffht  Ix)  said  that  it  is  veiy 
convenient  that  there  should  be  power  to 
direct  such  an  account  after  judgment,  be- 
cause, in  many  cases,  the  evidenoe  of  wilful 
default  comes  out  naturally  in  the  ooune  of 
taking  the  accounts  in  chambers.  Bat  it 
is  not  necessary  for  me  to  say  what  my 
conclusion  would  have  been  if  the  matter 
had  been  imaffected  by  decision,  for,  in  mj 
opinion,  the  point  has  been  already  ad- 
judicated upon  by  the  Master  of  the  BoUfl 
in  Job  V.  Job  (2)  and  Mayer  v.  J/urmy  (3). 

Mr.  Gardiner  says  that  in  Mayer  ▼. 
Murray  (3)  the  Master  of  the  BoUs  re* 
tracted  what  he  had  said  in  Job  t.  Jcb(i), 


MICHAELMAS  1882  to  MICHAELMAS  1883. 


Vol.  52.] 

In  re  Sffmont. 

and  laid  it  down  that  the  old  practice 
still  remainfi.  In  my  opinion,  it  is  imix>R- 
sEble  so  to  construe  what  the  Mjister  of  the 
Bolls  said.  In  Job  v.  Joh  (2)  he  said  : 
"I  think,  however,  that  nnder  the  new 
practioe  an  order  char<^ng  him,  the  exe- 
eatery  with  wilful  default  may  be  made  at 
my  time  on  a  proper  case  being  made." 
In  Mayer  v.  Murray  (3)  he  pointed  out 
this  qualification,  that  an  order  charging 
an  executor  with  wilful  default  could  not 
be  made  unless  he  was  so  charged  in  the 
pleadings;  therefore  the  charge,  unless 
originally  pleaded,  must  be  introduced  by 
amendment — that  is,  of  course,  by  amend- 
mmlt  at  any  stage  of  the  action  at  which 
amendments  can  be  made — ^that  is,  before 
judgment.  I  understiind  these  two  cases 
to  dedde  this,  tUt  if  wilful  default  is 
diaiged  in  the  pleadings,  and  evidence  of 
it  is  adduced,  accounts  and  enquiries  on 
that  footing  may  be  directed  at  any  stage 
of  the  proceedings.  In  my  opinion,  it  is 
VBtf  important  that  one  Judge  should  not 
attempt  to  draw  fine  distinctions  between 

.  cases  before  him  and  similar  cases  decided 
by  another  Judge.  Practitioners  are  much 
embarrassed  by  minute  differences  between 
the  decisions  of  different  Judges,  and  it  is 
▼ery  important  to  follow  a  line  of  proce- 
dure which  has  been  alrc^ady  laid  down. 

*  In  my  opinion,  the  result  of  the  decisions 
of  the  Master  of  the  Rolls  is  wliat  I  have 
stated. 

I  so  stated  in  Barber  v.  MackreU  (1), 
and  on  further  consideration  I  adhere  to 
what  I  then  stated.  In  the  present  case 
there  is  a  charge  of  wilful  default  in  the 
pleadings,  and  there  is  evidence  of  wil- 
fkil  defigtult  The  defendants  have  had 
notice  that  these  further  accounts  and 
enquiries  would  be  asked  for  on  the  present 
hearing,  and  there  is  no  surprise  upon 
them.  Under  these  circumstances,  it  ap- 
pears to  me  that  I  am  bound  to  direct  the 
rarther  accounts  and  enquiries  on  the  foot- 
ing of  wilful  default  for  which  the  plaintiff 
now  asks.  There  will  be  no  difficulty 
aboat  the  details  of  the  order. 

BoUdiora— Coode,  Kingdom  &  Cotton,  agents 
ton  Borlaae,  Miltrn  &  Borlase,  Penzxince, 
for  pIvDtiff ;  Dangerfield  ic  Blythe,  agents  fur 
Thomas  Gomisby  Penzance,  for  defendantit. 
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July 

Practice — Administration  — Executors  — 
Miscoivluct — Trial — Order  XXXVI.,  nUe 
6. 


WTiere  in  an  administration  action 
against  executors  miscontluct  by  them  was 
aUegedj  awl  sf>ecial  declarations  ami  ac- 
counts claimed,  at  the  trial  the  Court 
re/used  to  reserve  the  question  of  the  jylain- 
tiff ^8  right  to  special  relief. 

This  was  an  administration  action  against 
trustees  of  a  will.  The  testator  gave  his 
residuary  estate,  including  the  plant,  stock- 
in-trade  and  goodwill  of  his  business  of  a 
dyer,  to  his  trustees  John  Ramsden  Armi- 
tage,  James  Graham  and  John  Ambler, 
upon  trust  to  convert  and  divide  the  pro- 
ceeds among  all  his  children.  He  gave  his 
son  John  Ramsden  Armitage,  the  right, 
notwithstanding  he  was  a  trustee,  to  buy 
the  business,  and  gave  his  trustees  power 
to  defer  payment  and  take  a  mortgage  to 
secure  the  purchase- money  of  the  biLsiness. 
The  plaintifl^  were  Greorge  Smith  and  his 
wife,  who  was  the  executrix  and  formerly 
the  wife  of  Samuel  Armitage,  a  son  of  the 
testator,  who  had  survived  him. 

The  statement  of  claim  alleged  that  the 
defendants  had  induced  Samuel  Armitage 
by  misrepresentation  to  sign  a  certain 
agreement  empowering  them  to  defer  the 
sale  of  the  trust  estate  for  ton  years,  and 
providing  that  he  should  not  call  on  them 
for  any  jwirt  of  the  capital  during  that 
time ;  that  they  had  not  rendered  accounts. 
It  alleged  that  the  business  had  been 
improperly  sold  to  the  defendant  John 
Ramsden  Armitage.  It  also  alleged  other 
improper  acts  in  the  administration,  and 
that  '*  in  fact,  the  course  of  administration 
of  the  said  estate  was  conducted  mainly  in 
the  interest  of  the  defendant  John  Rams- 
den Armitage.''  It  stated  that  the  plain- 
tiff claimed  to  be  entitled  to  have  an 
account  of  the  profits  of  the  business,  and 
payment  of  a  proportionate  part. 

The  claim  was — first,  "  To  have  the 
trusts  of  the  will  carried  into  execution, 
and  to  have  his  real  and  personal  estate 
administered  under  the  direction  of  the 
Court,  and  in  particular  to  have  such 
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special  declarations,  accounts  and  relief  in 
respect  of  the  said  testator's  business,  and 
the  goixlwill,  assets  and  profits  thereof, 
}is  under  tlio  circumstances  hereinbefore 
siatc<l  the  plaintiffs  are  entitliKl  to"; 
secondly,  To  have  new  trustees  appointed, 
and  in  the  meantime  to  have  a  reciaver 
appointed  :  and,  thirdly.  Further  or  other 
relief. 

Barber y  Q.C,  and  J,  Beaumont^  for  the 
plaintiffs,  asked  to  have  an  ordinary  ad- 
ministration order  only  made,  reserving 
the  other  question  till  the  ordinary  ac- 
counts and  enquiries  had  been  taken  and 
made.  They  contended  that,  according  to 
the  practice  under  the  Judicature  Acts,  a 
cestui  que  trust  is  entitled  to  have  relief 
as  against  his  trustees  on  the  footing  of 
wilful  default  or  misconduct  (provided 
only  it  is  pleaded)  at  any  stage  of  the 
pi'oceedings.  The  old  Liw  that  wilful  de- 
fiiult  must  be  alleged  and  proved  at  the 
first  hearing  -Zdtoi/i  otl  Trusts  (1)  and 
Coope  V.  Carter  (2)— has  been  altered  in 
this  respect — Job  v.  Job  (3),  Mayer  v. 
Murray  (4),  Barber  v.  MaciereU  (5)  and 
In  re  Syinons  ;  Luke  v.  Tonkin  (6). 

Warmvngton,  (J.C,  and  Gardiner^  for 
the  defendants  Graham  and  Ambler ;  JEUid 
IligginSf  Q,C,,  and  Beddallf  for  the  de- 
fendant John  Armituge. — The  defendants 
have  l)een  brought  here  to  meet  specific 
charges,  and  are  rej\dy  with  their  evidence 
to  meet  those  charges;  and  unless  they 
are  proved,  they  have  a  right  to  have 
the  action  dismissed  with  costs  so  far  as 
relief  founded  on  those  charges  is  con- 
cerned— Fane  v.  Fane  (7)  and  Bartlett  v. 
Wood  (8).  The  cases  cited  on  the  other 
side  only  shew  that  where  (as  on  motion 
under  Oi-der  XL.,  rule  11)  under  the  new 
practice  the  whole  of  the  action  has  not 
lieen  brought  to  an  issue,  it  could  l)e  de- 
cided piecemeal ;  but  where  no  step   has 

(1)  6th  e<l.  p.  740. 

(2)  2  T)o  Gox,  M.  a:  (J.  21)2;  21  Uw  J.  Ri'p. 
Chanc.  570. 

(3)  liAw  Rep.  6  Ch.  I).  r>Cy2. 

(4)  47  Law  J.  Kfp.  Clianc.  0*05 ;    Law  llcp.  8 
Ch.  D.  424. 

(5)  liaw  Rep.  12  Cli.  D.  5.14. 

(G)  Antf,  p.  709;  Law  Hop.  21  Cli.  D.  757. 

(7)  49  I>aw  J.  Rep.  Chanc.  200;  Law  Rep. 
3  Ch.  D.  228. 

(8)  9  W.R.  817. 


been  taken  for  the  separation  of  isBiu^ 
and  the  defendants  are  brought  to  trial  on 
all  the  issues,  they  have  a  right  to  bavB 
them  disposed  of,  espooially  when  thej 
are  charged  with  miscondact. 

They  referred  to  Sleight  v.  Lawson  (9) 
as  to  the  rule  that  accounts  on  the  footiJig 
of  wilful  default  will  only  be  directed 
where  some  instance  has  been  proved. 

J^Denman,  J.,  offered  to  allow  the  pbdn- 
s  to  go  into  the  evidence  on  the  caae  of 
wilful  default.] 

Barber f  Q.C.f  declined  and  replied. 

Denman,  J.  (after  consulting  with  Mr. 
Justice  Kay,  stated  the  effect  of  the  plead- 
ings, and  proceeded  :) — There  caimot  be 
any  doubt  that  there  are  allegations  of 
wilful  default  and  wilfal  and  improper 
conduct  on  the  part  of  the   defendanti. 
That  being  so  the  case  oomeB  to  trial; 
and  when  it  comes  to  the  hearing,  Mr. 
Barber,  for   the    plaintiBBs,    proposes  to 
abstain  from  giving  any  evidence  in  sop- 
port'  of  these  particular  aUegations  in  the 
statement  of  claim,  and  asks  me  to  make 
an  ordinary  administration  decree,  enetar 
ding  altogether  allegations  of  wilful  mis- 
conduct, leaving  them  to  be  dii^Msed  of 
hereafber,  and  to  do  that  either  through  the 
chief  clerk  or  in  some  other   way  that 
may  arise.     The  defendants,  on  the  other 
hand,  say  they  are  brought  here  with 
specific  charges  made  against  them  and 
ready  for  the  hearing — and  brought  here  at 
considerable  expense  ready  to  meet  thoee 
charges.     It  is  said  that  according  to  the 
practice  of  the  Chancery  Division  it  is 
competent  to  the  Courts  and  the  Gonrt 
ought   in  such  a  case  as  this,  to  leave 
matters  such  as  these  to  be  diapofled  of 
hereafter  in  some  such   way  as  I  haw 
described.     It  appears  to  me  that  there  is 
no  such  practice  made  out.     I  admit  that 
1  am  satisfied  that  the  Court  has  a  dis- 
cretion in  every  case  to  postpone  enqniiy 
into  the  conduct  of  trustees,  and  to  allow 
the  enquiiy  to  stand  over  in  such  manDer 
as  may  a2)pear  reasonable;  and  that  it  ii 
not  absolutely  necessary  for  the  Comt  m 
every  case  to  decide  all  the  issues  at  onoe 
which  may  be  brought  before  it  at  the 
hearing  in  such  a  ease  as  this.     I  think  it 

(iO  3  Kay  Jc  J.  292;  26  Law  J.  Bep.  GfaUN. 
663. 
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would  be  oompetent  to  the  Coorty  if  it  saw 
good  reason,  to  try  the  case  in  part  and  to 
adjourn  it  in  part.  But  I  think  it  would 
require  a  very  strong  case  to  make  it  do 
80y  and  that  the  hearing  is  the  proper 
time  to  dispose  of  questions  of  the  kind, 
and  is  the  proper  time  at  which  allega- 
tions of  fraud  should  be  disposed  of.  I 
think  that,  except  in  the  strongest  case 
and  for  the  strongest  reasons,  the 
Court  ought  not  to  allow  parties  to 
oome  with  such  allegations  with  no  evi- 
dence to  support  them,  and  to  ask  the 
Ooort  to  defer  questions  such  as  these 
foit  disposal  by  the  chief  clerk  or  in  any 
other  way.  Mr.  Barber,  having  the  mat- 
ter now  fully  before  him,  declines  now  to 
Einto  any  such  charges,  obviously  because 
is  not  in  a  position  to,  and  has  not  the 
maieriaL  I  think  he  ought  to  have  the 
material  upon  such  a  statement  of  claim. 

I  have  given  the  plaintifis  their  election 
of  doing  i£e  best  they  can  at  this  stage  if 
ihey  have  the  evidence,  and  they  have 
dedined  that  course,  and  stand  on  the 
right  to  have  an  ordinary  administration 
judgment,  and  to  have  deferred  for  future 
oooasion  all  enquiry  into  these  particular 
matters. 

Now  I  have  reported  to  Mr.  Justice 
Kaj  what  I  conceive  to  be  the  result  of 
tlie  cases,  and  I  have  done  it  with  such 
snooeBS  as  to  have  got  his  assent  to  what  I 
oonceive  to  be  that  result ;  and  I  think  it 
to  be  important  in  matters  of  practice 
sndli  as  this  not  to  go  back  to  any  old 
ptactioe  of  the  Court  which  may  have 
existed  before  the  Judicature  Acts, 
fant  to  base  my  decision  on  cases  decided 
BDoe — because  it  is  obvious  that  where 
the  pleadings  have  been  altered  so  materi- 
alljy  the  rules  of  the  old  practice  may  not 
be  i^nplicable ;  and  I  think  it  safer  to  base 
my  masion  on  the  cases  more  or  less 
directly  in  point  decided  since. 

Now  I  thmk  all  that  is  established  by  the 
eases  is — (I  won't  say  clearly  established 
to  mj  satiafeustion ;  but  I  think  I  need 
not  decide  against  the  plaintiff  on  the 
;|ioand  that  there  is  not  a  discretion) — but 
X  can  find  no  case  which  shews  that  there 
je  s  duty  on  the  Court  where  the  plaintiff 
aalrn  so  much  by  his  pleadings  to  allow 
wmj  pert  of  those  charges  to  be  decided  on 
ii  ntture  occasion. 

You  68.— Ohajvo. 
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Now  the  cases  cited  seem  to  me  clearly 
to  establish  that  until  charges  of  this  sort 
are  put  on  the  pleadings  the  Court  ought 
not  to  deal  with  them  at  all.  Another 
proposition  established  is  that  the  mere 
fact  that  they  are  not  on  the  pleadings  in 
the  earliest  stage  will  not  prevent  the 
Court  from  having  them  put  on  the  plead- 
ings, if  in  the  course  of  investigation  facts 
are  ascertained  which  I'ender  it  reiisonable 
to  believe  there  has  been  wilful  default ; 
and  the  Court  will  assist  parties  com- 
plaining of  misconduct  by  trustees  if  in 
the  course  of  the  enquiries  facts  are  ascer- 
tained which  makes  the  existence  of  mis- 
conduct probable.  Those  two  propositions, 
however,  are  totally  wide  of  the  point 
contended  for  here — namely,  that  where 
the  parties  ought  to  be  ready  for  the  hear- 
ing, and  specific  charges  are  made  against 
defendants,  it  is  in  the  option  of  the  plain- 
tiff to  say  he  will  not  now  enquire  into 
the  charges,  and  now  go  into  the  issues 
raised  on  them,  he  will  have  the  case 
disposed  of  in  part,  and  to  have  only  an 
onHnary  administration  decree.  I  think 
he  is  boimd  to  go  on,  unless  he  establishes 
a  strong  ground  to  induce  the  Court  to 
try  the  case  piecemeal.  I  have  nothing 
bdbre  me  in  this  case  to  induce  me  to  do 
so.  The  plaintiffs  by  their  statement 
of  claim  profess  to  be  ready  to  prove  acts 
of  misconduct  which  are  very  specifically 
formulated ;  the  defendants  are  ready,  and 
I  think  they  have  a  right  to  have  the 
charges  disposed  of  now. 

I  think  it  right  to  give  an  ordinary 
administration  decree;   but  the  question 
then  arises,  what  ought  I  to  do  with  the 
residue  of  the  statement  of  claim )      I 
think  there  can  be  no  doubt  that  on  the 
grounds  I  have  pointed  out  to  dismiss  the 
action  altogether,  so  far  as  the  action  goes 
for  more  than  the  ordinary  decree ;  and  I 
think   that  ought  to  be  done  with  costs 
so  far  as  the  action  is  based  on  anything 
except  a  claim  for  administration,  bcoiuse 
it  is  quite  obvious  that  if  it  had  not  been 
for  those  charges  it  would  have  been  given, 
as  a  matter  of  course,  by  a  simple  inex- 
pensive  proceeding,  instesul  of  by  bringing 
the  defendants  here  to  meet  heavy  charges 
at  probably  considerable  expense.    So  that 
the  plaintiflfe  have  brought  this  upon  them- 
selves.    I  think  it  would  be  most  unjust 

i  Y 
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to  k'^ep  these  charges  hanging  over  the 
doftrndante*  hoad  ;  and  therefore  the  proper 
rt:»iilt  is  to  dismiss  the  action  except  so 
far  ius  it  seeks  for  an  administration  de- 
cree—and as  to  that  I  think  it  is  right 
that  the  costs  should  stand  over  It  may 
bo  that  in  the  course  of  the  enquiries 
something  much  more  serious  may  be 
established,  and  that  other  considerations 
may  have  to  be  gone  into. 


Solicitors — Learoyd  k  Co.,  for  plaintiffs ;  Speech- 
ley,  Mimiforcl  k  Landon,  agents?  for  Mumfonl 
k  Johnson,  Bradford,  for  defendant.  Armitnge ; 
M.  K.  Braund,  agent  for  J.  T.  Bay,  Bradford, 
for  defendants  Ambler  k  Graham. 


THE  PERUVIAN  GUANO  CX)M- 
PANY  V.  BOCKWOLDT. 


[IN  THE  COURT  OF  APPEAL.] 
Jessel,  M.H. 

LiNDLEY,  L.J. 

Bowen,  L.J. 

1883. 
Fob.  14,  16. 

Practice — Stay  of  Proceedings — Actions 
between  same  Parties  in  tliis  Country  aiid 
in  a  Foreign  Country — Same  Subject- 
iiiatter —  Vexation. 

The  plmntiffs  commenced  an  action  in 
this  country  and  in  France  against  the 
same  defendants,  claimiwj  delivery  of  cer- 
tain cargoes  of  guano,  or  to  be  paid  the 
value  thereof:  the  mdy  difference  in  the 
sidfject-matt^r  of  the  two  actions  being  that 
the  fJnglish  actimi  extended  to  one  more 
cargo  oj  gunno  than  the  French  action : — 
Hold,  that  these  facts  did  not  of  tfiemselves 
amount  to  vexation ;  awl  a  motion  by  the 
dpjendwnts  thai  the  ylaintiffs  might  be  jmt 
to  tht'ir  election  as  to  which  actum  tJiey 
woidd  2)roceed  with  was  refused. 

This  was  an  appeal  from  a  decision  of 
Bacon,  V.O. 

On  the  6th  of  May,  1880,  the  plaintiffs 
commenced  this  action,  claiming  deliveiy 
to  them  by  the  defendants  of  the  cargoes 
of  guano  contained  in  seven  vessels  ;  or,  in 
the  alternatives,  for  100,000/.,  being  the 
value  of  the  guano. 

At  the  commencement  of  the  action  the 
vessels  were  in  British  waters,  but  they 


were  subsequently  removed  by  order  of 
the  defendants  and  taken  to  ports  in 
France,  where  the  cargoes  were  taken  pos- 
session of  and  sold  by  the  defendants. 

In  December,  1 880,  the  plaintiflii  brought 
an  action  in  fVanoe  against  the  same  de- 
fendants in  respect  of  six  of  the  seiren 
cargoes  of  guano,  and  claimed  subBtantiallj 
the  same  relief. 

On  the  8th  of  December,  1882,  a  motaon 
by  the  defendants  that  the  plaintiflh  might 
be  ordered  to  elect  whether  ihej  would 
proceed  with  this  action  or  with  the 
French  action  was  refused  by  Bacon,  Y.C. 

The  defendants  appealed. 

Davey,  Q.C,  and  Ingle  Joyce^  for  the 
appellants. — ^The  other  side  will  doubtleB 
rely  on  Lewis  v.  M^ Henry  (1),  bat  that 
was  a  motion  to  stay  proceedings,  and  not 
an  application  to  put  the  plaintiff  to  fail 
election. 

[Jessel,  M.It. — In  substance  it  wu  a 
motion  to  put  the  plaintiff  to  his  election. 
Bowen,  KJ. — In  that  case  we  decided 
that  the  mere  pendency  of  a  foreign  actkn 
between  the  same  parties  on  the  same 
subject-matter,  standing  alone,  was  no 
ground  for  a  stay  of  proceedings.  Jebsel, 
M.B. — The  Court  certainly  intended  in 
Lewis  v.  M^ Henry  (1)  to  cover  a  motioo 
to  elect.] 

In  Pteters  v.  Thompson  (2)  an  order  to 
elect  was  obtained. 

[Jessel,  M.R. — Quite  so.  But  in  Lewis 
V.  M' Henry  (I)  we  declined  to  follow  it] 

Orders  to  elect  were  made  in  Priokm 
V.  The  United  States  of  America  and  We 
United  States  of  America  v.  Wagner  (3). 

Then,  on  the  merits,  we  say  that  the 
French  action  is  vexatious.  Whatever  the 
form  of  the  two  actions  may  be,  they  are 
substantially  for  the  same  relief,  a  money 
demand  :  for  the  cargoes  no  longer  exist— 
they  have  been  sold.  At  any  rate,  the 
plaintifis  should  be  pat  to  their  election 
with  respect  to  the  six  cargoes,  which  are 
the  subject-matter  of  bot£  actions,  with 
liberty  to  the  plaintiffs  to  proceed  hoe 
with  respect  to  the  seventh  cargo — Barko' 
V.  Dumaresque  (4) ;  and  Anon  (5). 

(1)  Ante,  p.  362  ;  Law  Rep.  21  Ch.  D.  202. 

(2)  G.  Cooper,  294. 

(3)  Both  unreported. 

(4)  2  Atk.  119. 
(6)  1  Vera.  106. 
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Miliar,  Q,C.,  and  //.  Burton  Btickley, 
for  the  plainti&,  were  not  called  upon. 

Jessel,  M.R. — It  is  very  important 
in  these  cases  that  the  Court  should 
dearly  see  that  in  stopping  an  action 
it  does  not  do  injustice.  Of  course  a 
man  brings  an  action  at  the  peril  of  the 
costs  if  the  action  does  not  succeed,  and, 
as  a  general  rule,  this  is  sufficient  to  pro- 
tect defendants  from  ill-founded  actions. 
There  is  another  protection,  which  is  that 
where  the  action  is  vexatious  it  may  be 
stayed.  Now  it  may  be  vexatious  on  many 
grounds.  It  may  be  so  utterly  absurd 
that  the  Judge  sees  it  cannot  possibly 
succeed  and  that  it  is  brought  only  for 
annoyance,  and  then  the  Judge  has  juris- 
diction to  stay  the  action.  That  is  pure 
Tezation.  Or  it  may  be  vexation  in  another 
way — that  is,  the  plaintiff  not  intending 
to  annoy  or  harass  the  defendant,  but 
thinking  he  would  get  some  fanciful  ad- 
vantage, sues  him  in  two  Coiu'ts  at  the 
same  time  under  the  same  jurisdiction — 
two  of  the  Queen's  Courts.  That  is 
vexations,  because,  whatever  the  intention 
of  the  plaintiff  may  be,  he  cannot  got  any 
benefit  in  that  way,  and  the  defendant  is 
haiassed  by  two  suits. 

Now  similar,  although  not  perhaps  the 
same,  considerations  apply  in  a  case  where 
the  actions  are  brought  one  in  a  foreign 
country  and  one  in  this  country.  I  have 
recently  hod  to  consider  the  matter  in  the 
of  M^Uenry  v.  Lewis  (1),  and  I  went 

fully  into  it  there  that  1  do  not  think 
it  is  necessary  for  me  to  discuss  the  rule 
further.  It  may  be  put  as  i*egards  this  case 
shortly  in  this  way :  that  it  is  not  vexatious 
to  bring  an  action  in  each  country  where 
there  are  substantial  reasons  of  benefit  to 
the  plaintiff.  He  has  the  right  to  bring 
an  action,  and  if  theit)  are  substantial 
reasons  to  induce  him  to  bring  the  two 
actions,  why  should  we  deprive  him  of 
that  right  1  A  8ubst;intial  advantiige  is 
not  vexatious.  It  is  very  unpleasant,  no 
doubt,  to  be  sued  twice — it  is  unpleasant 
to  many  people  to  be  sued  once — but  still 
that  docs  not  make  it  vexatious  where  the 
plaintiiF  seeks  to  get  a  real  substantial 
advantage :  you  cannot  accuse  him  of 
vexation  l)ccause  he  endeavours  to  obUiin 
an  advantage.     As  I  put  it  in  that  case, 
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and  as  I  put  it  now,  supposing  in  the  one 
action  he  could  get  execution  agjiinst 
Messrs.  Dreyfus,  being  resident  in  Fmnce 
and  having  large  property  in  France, 
whereas  they  are  not  resident  in  England 
and  have  no  property  here,  that  might  l)e 
a  good  i*eason  for  suing  them  in  Fi-ance, 
and  that  might  seem  a  reason  for  doing  so 
when  the  action  here  is  so  advanced  that 
he  sees  his  way  to  a  verdict  here.  He 
says  :  "  I  shall  get  a  verdict  and  judgment ; 
but  that  will  not  avail  me  unless  I  am 
get  execution.  I  can  use  the  verdict  and 
judgment  in  the  French  action ;  therefore 
I  will  go  on  with  my  English  action,  and 
I  will  use  the  verdict  and  judgment  in  the 
French  action  with  the  view  of  getting 
judgment  and  execution  in  France."  All 
that  seems  to  me  not  unreasonable,  and 
certainly  not  vexatious.  That,  I  think,  is 
one  groimd  for  declining  to  interfere.  But 
there  is  another  ground.  The  plaintiff 
says :  '^  My  action  in  France  does  not 
relate  to  the  same  number  of  ships  as  the 
action  in  England  does."  Mr.  Joyce  puts 
it  that  this  was  a  device  to  esca|)e  the 
rule ;  but  if  it  does  escape  it,  it  Ls  a  very 
good  device.  Take  this  cose  :  A  man  has  a 
light  to  six  cargoes  under  the  siime  title. 
The  defendant  has  a  pltice  of  business  in 
England  and  a  place  of  business  in  Franco. 
He  brings  an  action  for  these  Ciirgoes  in 
England  and  then  in  Franco.  Wliy  may 
he  not  do  so  ?  He  may  think  he  may  get 
sufficient  to  satisfy  a  judt^nicnt  in  England 
for  three  cjirgoes,  but  not  for  six.  You 
could  not  stop  the  action  in  either  country 
on  the  gLX)und  that  the  six  cargoes  were 
sued  for  under  the  same  title.  He,  in 
fact,  brings  two  actions  for  two  different 
subject- mattera.  Now  does  it  make  any 
difference  that  the  action  is  for  six  in  on;* 
country  and  one  in  the  other?  It  appear.-* 
to  me  it  cannot  Ih)  so.  He  has  a  light  to 
sue  in  Ciich  country  for  a  diffei"ent  subject- 
matter. 

That  brings  me  to  the  substuice  of  the 
Ciise.  Supposing  he  elected  to  go  on  with 
his  French  action  for  the  six,  and  in 
England  for  one — which  is  what  is  su;r- 
gestod  on  the  pju-t  of  the  defendants  he 
might  do — what  good  would  that  be  to 
anybody  ?  The  two  actions  would  go  on  ; 
and  all  that  is  su<i:ge8te(l  is  that  a  witness 
or   two  less  would  bo  rec^uii-od  possibly, 


716 


CHANCERY  DIVISION. 


[N.& 


Pcruviun  Guatw  Co.  v.  Bockwoltlt,  App. 

not  necessarily,  in  carrying  on  the  liti- 
gation.    That  is  not  a  ground  for  putting 
a  man  to  his  election.     I  asked  for  any 
precedent,    if   any  could    be  found,   for 
putting    a    man    to   his  election   simply 
'  because  he  might  have  to  call  a  witness  or 
two  less  in  one  of  the  two  actions,  and  I 
need  not  say  that  no  such  precedent  can 
be  produced.     All  the  election  rules  go  on 
the  doctrine  that  you  could  put  a  final 
stop  to  at  least  one  action ;  and  this  appears 
to  be  quite  a  novel  attempt,  and  an  attempt 
which  is  not  foundetl  in  reason — for  it  is 
no  sufficient  reason  to  stop  a  plaintiff  on 
the  ground  that  you  can  have  a  little  less 
evidence  in  one  action  or  try  it  in  a  less 
expensive  mode.    It  seems  to  me  that  this 
also  is  a  reason  for  our  not  interfering; 
and,  again,  the  fact  that  there  is  no  pre- 
cedent for  such  an  interference  is  also  a 
reason  for  this  Court  not  interfering.     I 
think   it  would  have   been   discovered   a 
long  time  ago,  and  a  pi'ecedent  could  have 
been  found  for  an  election,  not  between 
two  actions,  but  between  so  much  of  the 
subject-matter  of  one  action  Jis  is  embraced 
in  luiotlier.     I  think  the  absence  of  pre- 
cedent is  not  immaterial ;  and,  ccmsidering 
the  danger  of  our  depriving  men  of  the 
opportunity  of  iisserting  their  rights,  which 
they    ai-e  assorting   hami  fi<le,   unless  we 
arrived  clearly  at  the  conclusion  tliat  the 
asseition  of  them  is  vexatious,  1  think  one 
ought  to  be  slow  to  extend  the  doctrine 
Iwyond  the  cjiso  to  which   our  attention 
has  ])een  called.    For  the^se  reasons  1  think 
the   api)eal  motion  fails,  and  the  appeal 
should  be  dismissed  with  costs. 

LiNDLEY,  L.J. — I  amof  thosiimoo])inion. 
The  principles  by  which  the  Court  ought 
to  be  guid(*d  in  a])plications  of  this  natui*e 
were  fully  examined  and  discussed  in  the 
recent  case  of  M^JIcnry  v.  LeirU  (1).  I 
have  had  an  opportunity  of  reading  the 
judgment  in  that  case,  and  it  apixjjirs  to 
me  to  be  a  most  valuable  decision.  As  I 
understand  it,  it  comes  to  this — that  whei-e 
the  plaintiff  is  suing  in  this  country  and 
abroad  in  it>spect  of  the  same  matter,  and 
a  motion  is  made  to  compt^l  lum  to  elect, 
it  is  not  sufficient  for  the  pei*son  so  moving 
to  point  out  that  there  ai*e  two  proceedings 
lx»ing  tak(jn  with  reference  to  the  same 
matter :  ho  must  g(j  a  stop  fui-ther,   and 


shew  that  there  is  vexation  in  point  of 
fact — that  is  to  say,  that  there  is  no  neoei- 
sity  for  harassing  the  defendant  by  doable 
litigation.  He  must  make  that  oat ;  and  I 
think  the  Court  ought  to  be  very  cantioQS 
before  it  interferes  in  cases  of  that  kind, 
and  for  this  reason — the  Court  here  ii 
not,  and  cannot  be,  alive  to  all  the  ad- 
vantages which  a  person  may  have  in 
suing  in  the  foreign  Court  It  does  not 
know  with  accuracy,  unless  the  matter  is 
Ciilled  to  its  attention,  what  reasonB  there 
may  l)e  for  preferring  one  Court  to  another. 
If  in  any  case  it  is  established  that  theie 
is  nothing  except  vexatious  litigation,  then 
is  ample  jurisdiction  in  this  Court  to  nuiks 
the  order  asked.  But  we  ought  to  take 
care  what  we  are  about ;  and  I  am  bound 
to  say  in  this  case  I  do  not  see  my  way  at 
all  to  make  such  an  order  as  is  asked.  In 
other  words,  I  do  not  see  that  there  ii 
such  vexation  in  this  case  as  to  justify  oor 
interference. 

Apart  from  the  flEU^  that  the  action  in 
France  is  for  six  cargoes,  and  theac^ 
here  is  for  seven,  there  are  dertainlj 
reasons,  not  vexatious  reasons,  not  haiafl*- 
ing  reasons,  for  bringing  that  action  in 
Fi-ance.  Then  the  &ct  that  the  action  in 
France  is  for  six  cargoes  and  the  action 
heix)  is  for  seven  satisfies  me  that  it 
would  be  wrong  to  stop  that  action.  Both 
actions  must  go  on  together,  unless  we  see 
our  way  to  stop  one  action  altogether.  I 
do  not  see  my  way  to  do  that  at  all.  If 
we  were  to  inteifei-e  in  the  way  it  is 
suggested  that  we  ought,  we  should  not 
accomplish  the  result  desired — tliat  is  to 
Kiy,  we  should  not  wholly  stop  one  action 
out  of  two :  both  would  be  going  on.  I 
think  the  appeal  ought  to  be  dismissed 
with  costs. 

BuWEN,  L.J. — I  am  of  the  same  opinion. 
I  think  the  law  is  clear  enough.  The 
difficulties  that  arise  ai-e  the  difficulties  of 
aduiinistering  or  applying  it.  When  a 
plaintiff  comes  into  an  English  Court  he 
asks  for  justice,  and  the  Court  is  boond 
not  to  refuse  to  hear  his  case  or  to  pit 
him  under  difficulties  in  the  way  of  having 
liis  action  brought  to  a  conclusion.  Of 
(!Oui*se  that  rule  does  not  mean  that  a 
[)laintiff,  under  the  pretence  of  asking  for 
justice,  is  to  do  that  which  is  oppreasiTe 
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and  Texatious ;  and  the  CourtB  have  always 
at  oommon  law — ^with  which  I  am  more 
fiLiniliftr — and  no  doubt  in  equity  also, 
inteifered  to  prevent  a  pLiintiff,  under  the 
ooloar  of  asldiig  for  justice,  from  harassing 
others.  Therefore,  when  that  which  he  is 
asking  for  is  frivolous — or  sometimes  when 
he  is  asking  for  it  in  a  way  which  neces- 
sarily involves  injustice — the  Courts  have 
interfered. 

It  seems  to  me  that  the  principle  upon 
which  a  plaintiff  is  put  to  his  election, 
vhen  it  is  suggested  that  a  double  action 
is  being  pursued,  is  a  branch  of  this 
general  law.  The  reason  you  put  him  to 
bis  election,  and  compel  him  to  decide 
whether  he  will  go  on  with  one  or  the 
other  of  the  actions,  is  that  the  prosecution 
of  the  two  actions  simultaneously  appears 
to  the  Court  to  be  necessarUy  attended  with 
iiyustioe. 

How  are  we  to  apply  that  doctrine  to 
ooncurrent  actions  in  our  own  and  foreign 
Conrts  1  It  seems  to  me  we  have  no  sort 
of  right,  monil  or  legal,  to  take  away  from 
a  plaintiff  any  real  chance  he  may  have  of 
an  advantage.  If  there  is  n  fair  po(«sibility 
that  he  may  have  an  advanttige,  and  a  just 
advantage,  by  prosecuting  a  suit  in  two 
countries,  why  should  this  Court  interfere 
and  deprive  him  of  it  ?  I  think  this  ciiso 
has  illustrated  during  its  progress  the 
necessity  of  being  very  ciiri^ful  in  exei*cising 
on  behalf  of  the  ( Wrt  this  sort  of  |K)wer 
of  interfering  with  actiona  For  it  turned 
oat  in  tlie  course  of  the  argument  that  the 
French  action  has  this  advantage,  that  the 
plaintiffs  cm  get  exiKsution,  or  they  think 
that  they  can  get  execution,  more  (*:isily 
and  witli  more  completenons  in  France 
against  Mr.  Dreyfus  than  if  ih(«y  rested 
only  on  the  English  action.  That  seems 
to  me  to  illustrate  exactly  what  was  said 
by  the  Coui-t  in  the  case  of  M^IIcnry  v. 
Lewis  (I),  and  what  I  think  ought  always 
to  be  in  the  minds  of  the  C^ourt  in  inter- 
fering with  these  actions.  Pearsons  who 
me  in  different  countries  very  often  have 
reationa  for  d^ing  so  that  are  not  easily 
explained.  Theit)  may  \ie  many  i-eiisoiis 
why  a  French  action  at  the  same  time  lus 
an  Elnglish  action  may  not  In*  vexatious  or 
unreaaonable.  One  obvious  i*eason  has 
been  pointed  out  to  us,  and  that  is  the 
feeility  of  execution  in  the  Fi^nch  action. 
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I  am  myself  very  much  impressed  by  the 
fact  that  although  now  we  have  had  two 
cases  within  the  last  two  months  on  this 
point,  neither  in  the  one  case  nor  in  the 
other  have  we  had  anything  like  a  precedent 
shewn  us  for  interference  on  the  part  of 
the  Court  in  this  country  to  prevent  double 
litigation,  when  tlie  double  litigation  has 
no  other  element  of  oppression  than  this, 
that  an  action  is  going  on  simultaneously 
abroad. 


Solicitors —(}.    M.    Clements,  for    appellants; 
C.  &  8.  Harrison  dc  Co.,  for  respondents. 


[IN  THE  COUIiT  OF  AITKAL.J 

Bankruptcy. 
Jessel,  M.R. 
LiNDLEY,  L.J.  (    Ex  jtnrte  Griffith  ;   tn 
BowEN,  L.J.     I  re  wilcoxon. 

1883. 
Feb.  8,  15. 

Jiankruptct/ — FraiulnUiU  Preference — 
Pressure  —  OH  Decisiotis  —  Jiaidcruptcif 
Act,  1869  (3:i  d:  33  Vict,  c.  71),  s,  92. 

In  d^tcuHiuj  wJkether  a  transaction 
aniofmts  to  a  /ratuhdent  pre/erevc^.  //w 
(*OHrt  will  consif/p.r  tohpth^,r  it  catnes  within 
the  ihjinitiun  yiven  in  section  02  o/  the 
Bankruptcy  Act,  1869,  ami  trill  not  he 
kd  airay  to  discn^s  the  obi  staiulards 
established,  by  Uie  decisions  on  thn  s^ibject 
bt/ore  the  Act,  which,  altJwutjh  they  nuxy 
Ini  of  some  rahte  as  ijnitles,  are  not  to  Ite 
sfdtstitKted/or  the  pUiin  enactments  of  t/ie 
statute. 

This  was  an  appeiil  fi-om  a  decision  of 
Mr.  Rt^gistnir  Tepys  sitting  as  Chief 
Judge  in  Bankruptcy. 

The  <lebtor  Wilcoxon  was  a  cabinet- 
maker «in7ing  on  business  in  Ijondon, 
and  for  the  last  thii-ty  yeai-s  had  enii)loyed 
one  OrilUth  a«  a  traveller.  (rrilKth's 
sjilary  Innn-,'  in  arrear,  on  the  17th  of 
Api-il,  iSTf),  Wilcoxon,  at  his  i-«|uest, 
gave  him  a  written  authority  t<i  l^*tainhis 
siilary  out  of  the  moneys  collected  by 
him  for  the  fiim  **  now  and  for  the  future 
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until  we  give  you  notice  to  the  contrary." 
Griffith,  however,  did  not  act  upon  this 
authority,  and  the  airears  sstill  continued 
to  increase  till  on  the  30th  of  June,  1881, 
Wilcoxon  owed  him  2,304Z. 

At  that  time  Wilcoxon's  firm  was  in 
difficulties;  and  on  the  29th  of  June, 
18S1,  he  wrote  to  Griffith  as  follows  :  "  I 
think  your  immoiiiate  presence  in  Lon- 
don is  very  desirable,  as  matters  are  in  a 
very  grave  jwsition  as  regjuxls  money,  and 
we  can  hardly  say  what  steps  we  may  find 
it  advisable  to  tivke.  Even  if  we  meet 
our  usual  Saturday  s  engiigements  we  have 
other  iHJCuniary  chums  wo  cannot  see  our 
way  to  meet,  as  also  the  acceptances 
maturing  on  the  4th  prox." 

(U-iffith  then  i-eturued  to  London,  and 
after  sevei-al  interviews  with  Wilcoxon  he 
jisked  him  for  an  authority  to  collect  cer- 
tjiin  debts  which  were  then  due  to  the 
firm,  amounting  to  2,200^.  Wilcoxon  at 
first  i-cfusod ;  but  ultimat^ily,  on  the  14th 
of  July,  he  gave  Griffith  a  written  autho- 
i-ity  to  collect  specifie<l  debts  to  the 
amount  of  1,044/.,  the  authority  Injing 
expressetl  to  be  a  continuance  of  the  pre- 
vious authoi-ity  given  on  the  27th  of 
Si^ptemlMU-,  1879.  Under  this  authority 
Griffith  collected  debts  amounting  to  722/. 

On  the  15th  of  July  Wilcoxon  signed  a 
lit  (nidation  petition,  which  was  filed  on  the 
18tli ;  and  on  the  9th  of  August  the  credi- 
tors resolved  on  a  liquidation  by  arrange- 
ment, and  a  trustee  was  api)ointed,  on 
whost*  application  Griffith  was  ordered  to 
jKiy  over  to  him  the  722/.,  on  the  groimd 
that  the  giving  of  the  authority  dated  the 
14th  of  July  was  a  fraudulent  preference. 

From  this  order  Griffith  apj^ealed. 

Whisloto,  Q.O.f  and  Herbert  Heed,  for 
the  api)ellant.—  The  debtor  was  induced  to 
give  the  authority,  pai-tly  in  consequence 
of  the  pressure  put  upon  him  ])y  the  ap- 
pellant, and  jKirtly  because  he  considei-ed 
himself  morally  bound  towards  the  appel- 
lant. If  the  assignment  is  not  the  sjMDn- 
taneous  act  of  the  debtor  it  is  not  a 
fraudulent  preference — Johnson  v.  Fc^en- 
iih'ijer  (1).  In  Motftj  v.  Baker  (2)  a  bona 
jiffe  (leniaiid  foi*  payment  without  pressure 

(1)  :J  Do  Ocx  \  J.  i:; ;  25  JWv.  88. 

(2)  i  Mec.  i:  W.  318;  8  Law  J.  Hop.  Exch. 

55. 


even,  was  held  sufficient  to  take  the  am 
out  of  the  rule.  See  also  BiOs  v.  Smiik 
(3)  and  Ex  parte  Topham  (4).  ExparU 
Temjyest  (5)  shews  that  the  old  law  on  the 
subject  has  not  been  altered  by  section  93 
of  the  Bankruptcy  Act,  1869 — Rob$(m(m 
Bankr^iptcy,  177. 

In  Brown  v.  Kempton  (6)  it  was  bdd 
thiit  if  it  could  be  shewn  that  the  debtor 
was  not  influenced  alone  by  the  wish  to 
prefer  the  creditor — ^that  is,  if  he  had  any 
other  motive,  the  transaction  would  be 
upheld. 

[Jessel,  M.R.,  referred  to  obeervatiom 
of  Mellish,  L.J.,  in  Ex  parte  BoUand;  m 
re  Cherry  (7)  and  In  re  Clint  (8).] 

If  you  influence  a  man's  will,  that  is 
enough — VacJier  v.  Cocks  (9). 

[Jessel,  M.R. — There  must  be  some- 
thing to  control  the  will — some  ooerdan.] 

The  sict  here  was  not  spontaneous  ana 
voluntary. 

If  a  request  is  made  for  {xiymeat,  and  a 
payment  follows,  the  presumption  of  lav 
is  that  the  payment  is  the  result  of  the 
reipiest.  There  is  enough  here  to  take  the 
case  out  of  the  rule  as  to  fraudulent  pre- 
ference. 

Siibwy  WoolftanA  E.  MonUficre  NieMltj 
for  the  trustee,  were  not  hewl. 

Jessel,  M.K. — In  my  opinion  all  the 
argument  hiis  been  completely  thrown 
away.  The  case  is  a  very  plain  one,  and 
is  within  the  very  words  of  the  statute. 
In  the  fi I'st  place,  there  was  no  obligation 
upon  Wilcoxon  to  assign  these  debts  at 
the  time  when  he  did  so,  and  he  did  not 
do  it  until  the  very  day  before  his  petition 
was  signed.  Under  what  circumstances 
did  he  make  the  assignment  1  He  knew 
that  he  had  become  indebted  to  the  ap- 
^x^huit  in  a  large  sum,  because  he  had 
previously  given  him  authority  to  collect 
certain  debts  (not  si>ecifically  these  debts), 

(3)  G  D.  &  S.  314  ;  34  Law  J.  Rep.  Q.D.  68. 

(4)  42  I^w  J.  Rep.  Rankr.  57;  Law  Rep.  8 
Clianc.  G14. 

(5)  40  Law  J.  Rep.  Bankr.  22 ;  Law  Rep.  6 
Chfinc.  70. 

(r>)  !'.»  r^iw  J.  Roj..  C.P.  16l>. 

(7)  Law  liq).  7  Chanc.  24. 

(8)  4:{  J.aw  J.  Rep.  IJankr.  1(5;  Law  Rep.  17 
fiq.  115. 

(9)  1 II.  Al  Ad.  148  ;  8  1-aw  J.  Rep.  (o.8,)K.B. 
341. 
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ftnd  to  retain  out  of  them  the  amount  due 
to  him.  He  is  then  going  to  stop  pay- 
ment, and  he  writes  a  letter  to  Griffith, 
who  was  then  on  a  journey,  telling  him 
in  effect,  as  plainly  as  possible,  *  I  can't  go 
on.  Com(^  up  to  London  immediately. 
I  can't  meet  my  bills,  and  I  cannot  even 
pay  the  ordinary  weekly  wages ;  therefore 
yon  must  at  once  come  to  London.'' 

Now,  first  of  all,  the  argument  has  been 
put  upon  this  ground,  that  that  letter  was 
a  revocation   of  the  authority  previously 
given  to  Griffith  to  retain  his  debt  out  of 
moneys    collected    by    him,    because   an 
authority  was   given  to  liim  to    collect 
other  moneys.     It   was   certainly    not   a 
revocation  of  the  prior  authority.     Well, 
in  compliance   with   that  letter,   Griffith 
oomes  to  London,  and  he  finds  that  Wil- 
ooxon's  afiairs  are  in  a  hopeless  state.     A 
discussion  appears  to  have  taken    place 
between  Griffith  and  Wilcoxon,  in  which 
Griffith  says,  "  Can't  you  give  me  a  pre- 
ference" (that  is  what  it  comes  to),  and 
he  asks  him  to  assign  these  debts  over  to 
him  as  a  security  for  the  amount  owing  to 
him.     There  is  no  pi-etence,  so  far  as  I  can 
findy  for  saying  that  that  was  anything 
more  than  a  request  by  Griffith  for  a  pre- 
ference. 

It  is  said  that  Wilcoxon  refused  to 
comply  with  the  request.  I  suppose  he 
said,  ''  In  the  present  state  of  my  affiiirs  I 
can't  pay  you."  But  just  on  the  eve  of 
signing  his  petition,  the  very  day  before, 
he  does  assign  those  debts  to  Griffith.  For 
what  purpose?  Clearly  to  give  him  a 
preference.  I  say,  sitting  as  a  jury,  that 
the  learned  Registrar  was  quite  right  in 
coming  to  the  conclusion  that  the  mind  of 
WiJcozon  was  influenced,  not  by  the  de- 
mand of  Griffith  for  a  preference,  but  by 
his  desire  to  accede  to  the  demand,  and  io 
(^ve  him  a  preference.  That  is  within  the 
very  words  of  section  92.  I  am  not  going 
into  a  long  discussion  of  the  question 
whether  the  old  law  on  the  subject  has 
been  altered  by  section  92.  If  we  are  of 
opinion  that  the  thing  was  done  with  a 
view  of  giving  a  preference  to  this  credi- 
tor over  the  other  creditors,  why  are  we 
not  to  apply  section  92  ?  If  the  assign- 
ment was  made  with  a  different  view  it 
would  not  be  within  the  statute.  If  it 
made  with    a  view  to  prefer    the 


creditor,  and  also  with  some  additional 
view,  it  may  be  tliat  it  is  not  within  the 
statute.  But  the  additional  motive  may 
have  been  so  trifling  that  it  ought  not  to 
be  tiken  into  account  at  all.  I  think  it  is 
far  better  that  we  should  in  all  these  cases 
look  to  the  intention  of  the  clause  in  the 
Act,  and  not  entangle  ourselves  in  an 
enquiry  as  to  the  precise  views  and  inten- 
tions of  the  parties  in  order  to  see  what 
was  the  motive  of  the  transaction,  and 
what  the  law  was  before  the  statute.  The 
law  has  now  been  put  into  a  definite 
shape  and  form,  and  our  duty  is  to  con- 
strue the  words  of  the  Act.  I  think, 
however,  that  even  under  the  old  law  this 
would  have  been  a  plain  case  of  fraudu- 
lent preference.  I  am  of  opinion  that  the 
appeal  should  be  dismissed. 

LiNDLEY,  L.J. — I  am  of  the  same  opi- 
nion. This  case  illustrates  in  a  remark- 
able way  the  danger  that  would  result  if 
we  endeavoured  to  substitute  one  standard 
for  another  in  the  administration  of  the 
law.  What  we  have  to  consider  is  the 
true  construction  of  section  92.  I  emphati- 
cally protest  against  being  led  away  from 
the  words  of  the  section  by  any  argument 
that  the  standard  which  the  Legislature 
has  laid  down  is  equivalent  to  the  standard 
of  the  old  law.  It  may  be  so,  but  the 
language  is  different,  and  our  duty  is  to 
construe  that  language.  I  by  no  means 
wish  to  be  understood  as  expressing  an 
opinion  tliat  the  old  decisions  are  of  no 
value  as  guides — of  course  they  are ;  I 
only  protest  against  their  being  sul^stituted 
for  the  statute.  Let  as  keep  the  enact- 
ment l>efore  us,  and  regard  those  decisions 
so  far  only  as  they  are  in  accoixlanco  with 
it  and  throw  light  upon  it. 

Now  with  respect  to  the  case  before  us, 
the  evidence  apixuis  to  me  to  Iwid  to  one 
conclusion  only,  and  that  is  that  the 
charge  which  was  given  by  Wilcoxon  on 
the  14th  of  July,  1881,  was  given  by  him 
with  a  view  to  give  Griffith  a  prcfei*ence 
over  the  other  creditore,  and  I  come  to 
that  conclusion  for  this  reaM)n.  It  is 
admitted  that  Griffith  was  more  or  less 
pressing  Wilcoxon  for  a  security  when 
they  met.  To  what  extent  Wilcoxon 
may  have  been  influenced  by  his  impor- 
tunities it  is  impossible  to  guess  or    to 
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infer.  But  Wilcoxon's  letter  of  the  29th 
of  June,  1881,  which  ])rouglit  Gi-iflSth  up 
to  town,  throws  a  flood  of  light  upon  the 
transaction.  Taking  that  letter  into  con- 
sideration, and  not  }>eing  led  away  on  a 
false  scent  by  an  enquiry  whether  there 
was  hotiafide  pressure  at  that  time,  taking 
that  letter  as  |>art  of  the  tninsaction,  and 
bearing  in  mind  its  relation  to  that  which 
took  place  afterwards,  I  am  driven  irre- 
sistibly to  the  conclusion  that  the  security 
was  given  by  Wilcoxon  with  a  view  to 
prefer  Griffith. 

Bo  WEN,  Ij.J. — I  am  of  the  same  opi- 
nion ;  and  if  I  say  anything  at  all  it  is 
only  with  the  view  of  paying  proper 
i-espect  to  the  acute  and  ingenious  argu- 
ments which  have  l)een  brought  forward 
by  Mr.  Winslow  and  Mr.  Reed,  but  which 
have  not  convinced  me  that  we  ought  to 
accept  the  proix>sitions  put  forward  on 
behalf  of  the  appellant.  I  should  like  to 
pause  in  the  current  of  judicial  decisions 
for  the  last  fifteen  yejirs  on  the  subject  of 
fraudulent  j)reference,  and  to  take  note,  so 
to  speak,  of  the  |)osition  in  w^hich  the 
Court  finds  itself  in  relation  to  this  sub- 
ject. 

Every]x)dy  knows  that  originally  there 
was  no  expi-oss  statutory  enactment  in 
regard  to  frsiudulent  preference.  But 
fi-om  the  time  of  Lord  Mansfield  down  to 
18G9  the  Coui'ts  considei-ed  that  certain 
transfers  of  property  were  fiuuds  upon  the 
Iwinkruptcy  law,  though  there  wjw  no 
statutory  enactment  ui)on  the  subject. 
Then  came  the  Bankruptcy  Act  of  1869, 
and  in  that  Act  it  was  for  the  first  time 
explained  what  was  meant  by  fi-audulent 
preference,  and  the  Act  uses  very  definite 
language.  Now  what  is  the  method  which 
has  T)een  pursue<l  by  judicial  decisions 
since  1  I  think  it  is  very  unfortunate.  I 
do  not  say  that  it  has  leil  to  any  wrong 
decision,  but  I  think  that  it  has  had  a 
tendency  to  di*aw  one's  mind  away  from 
the  true  question.  The  first  thing  which 
the  Courts  did  was  to  discuss  the  question 
whether  the  Act  had  altered  the  old  law 
and  inti-oduccd  an  entirely  new  law,  and 
they  came  to  the  conclusion  that  it  had 
not  alteixxl  the  old  law.  Then  began 
what  I  may  call  the  old  metaphysiail 
exploration  of  the  motives  of  people.    The 


Courts    first  adopted  a  supposed  verbal 
er|uivalent  for  the  words  of  the  statnte^ 
and  then  pursued  the  old  enquiries  ai  to 
wliat  w^ere  the  deductions  whicli  foUownl 
from  the  adoption  of  this  verbal  equiviknt 
And  so  we  have  been  drawn  into  qon- 
tions  of  pressure  and   volition,    and  at 
length  in  the  present  case  we  have  got 
into  a  discussion  as  to  what  is  the  motive 
of  a  motive,  whatever  that  may  mean.    I 
think  it  is  a  wiser  policy  to  go  back,  u 
I  do,  in  a  humble  spirit  to  the  wohis  of 
the  stntute,  and,  without  diacu-ssingmotivH 
of  motives,  enquire  whether  the   fnns- 
action  w:is  entered  into  with  a  view  to 
give  the  one  creditor  a  preference  over  the 
others.     There  is  no  question,  to  my  mind, 
that  this  particular  assignment  was  made 
with  a  view  of  giving  this  creditor  a  pre- 
ference.    But,  as  the  Master  of  the  Bolb 
has  said,  that  may   not  be  enough,  and 
I  go  further  and  say  that  the  assignmept 
was  made  with  the  view  of  preferring  this 
creditor ;  and,  to  give  the  coup  d4  graa 
to  it,  I  say,  sitting  as  a  jur3rman,thatit 
was  made  with  the  sole  view  of  ffjmg 
this  crefUtor  a  iireference  over  every  otJier 
creditor.     That  being  so,  I  think  tiuit  the 
Registrar's  decision  was  right. 


Solicitors— Reed,  lx>yell  Sc  Reed,  forai^l»*; 
H.  Montagu,  for  triist^^c. 


June  20.    J  ^^*- 

Will — Construction — Charge  of  ^^^ 
Li'(j(d  Estate — Genercd  Intention  cf  IT*** 
preferred  to  Particular  Words. 

A  testator  direct^  his  executors  to  fKf^ 
his  debts,  rf'c,  aiul  after  beq%iests  of  sw0^ 
of  mon^y,  some  of  which  were  to  he  i^ 
vested  by  the  executors  for  tJie  bctwft  ofttf 
beneficiarie^y  deviseil   awl  betptfi^hed  k*^ 
real  and  personal  estate  to  his  mft  tni 
four  dawjhters,  "  in  nnanner  andfomfilr 
lowiiuf"    lie  tMn  directed  tliai  the  rwirfa* 
of  his  real  and  personal  estate  shofdi  ^ 
eqtudly    divided    between   his    wife  o^ 
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ff  {ind  tiuU  his  wife  should  enjoy 
J  for  life;  and  thai  after  her 
turvimng  executor  ehovM  distri- 
share  among  his  daughters,  or  if 
\er  shatdd  not  survive  his  wife, 
jhter's  share  should  be  distribtUed 
tr  children;  and  he  appointed 
tor  emd  an  executrix,  the  latter 
wife,  **  to  act  jointly  in  carrying 
e  indentions  "  of  his  wiU, 
\he  death  of  the  testator  a/nd  his 
i  whUe  the  pecuniary  bequests 
not  fuUy  satisfied,  the  surviving 
eofUr(tcted  to  sell  a  part  of  the 
'  realty : — 

that  he  could  sell  the  realty,  a/nd 
Isgcd  estcUe  therein,  and  make  a 
thereto. 

d.  Markham  v,  Cooke  (3  Borr. 
d  Anthony  v.  Eees  (2  Or.  &  J. 
iw  J,  Bep.  E^ch.  44) 
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ned  Bommons  under  the  Vendor 
haaer  Act,  1874. 

1  Anwyl,  by  his  will  dated  the 
\btxuaj,  1876,  after  directing  that 
ocmvenient  idfier  his  decease  ''  all 
testamentary,  and  all  other  just 
loold  be  discharged  by  his  there- 
lentioned  executors,  bequeathed 
Q  Evan  Jones  a  life  interest  in  a 
000/.  to  be  invested  by  his  execu- 
after  the  death  of  his  said  son  the 
lequeathed  the  said  sum  of  3,000/. 
>xa  daughters  thereinafter  men- 
3  be  distributed  amongst  them 
1  share  alike,  or  amongst  their 
f  they  should  not  be  then  surviv- 
9  tertator  also  bequeathed  to  his 
am  a  life  interest  in  another  sum 
.  to  be  invested  by  his  executors ; 
lirected  his  executors,  if  his  son 
ahould    die  without    any  legal 

divide  equally  the  said  3,000/. 
his  said  four  daughters,  or,  if  not 
:,  their  children;  but  if  his  son 
■hould  leave  a  wife  and  children 
ititled  to  his  estate,  the  testator 
hat  1,000/.  should  be  invested  for 
it  of  such  wife  or  children  at  the 
i  of  his  executors. 
iU  then  proceeded : — 
^  devise  and  bequeath  all  my 

pewonal  estate  of  every  kind, 
k  ftS.)— Chano. 


and  all  moneys  invested  on  mortgages, 
shares  in  pubUc  companies  or  otherwise, 
to  my  wife  Mary  Anwyl  and  my  four 
daughters,  Mary  Evans,  Anne  Jane  Davies, 
Jane  Evans  and  Harriet  Sophia  Jones,  in 
manner  and  form  following:  After  the 
discharge  of  all  just  debts,  i^e  investment 
of  6,000/.  for  the  benefit  of  my  two  sons, 
also  two  sums  of  50/.  each  which  I  hereby 
bequeath  to  my  executors,  I  ordain  that 
the  residue  of  all  my  personal  and  real 
estate  shall  be  equally  divided  between 
my  said  wife  and  my  said  four  daughters. 
Provided  as  follows  :  My  said  wife  Mary 
Anwyl  shall  enjoy  her  share  during  the 
term  of  her  natund  life,  and  I  direct  my 
surviving  executor,  his  heirs,  assigns  or 
executors,  to  distribute*  the  said  share 
after  the  decease  of  my  said  wife  among 
my  said  four  daughters,  share  and  share 
alike  (or  if  any  one  or  the  whole  of  the 
said  daughters  should  not  survive  my  said 
wife,  the  share  of  each  deceased  daughter 
shall  be  equally  distributed  among  the  chil- 
dren or  grandchildren  of  such).  I  appoint 
my  wife  Mary  Anwyl,  and  my  son-in-law 
the  Rev.  T.  Davies,  M.  A.,  Ph.  D.,  of  London, 
to  be  my  exeeutors,  to  act  jointly  in  carry- 
ing out  all  the  intentions  of  this  my  laist 
will  and  testament.'' 

The  testator  died  in  the  early  part  of 
the  year  1876,  and  his  will  was  shortly 
afterwards  duly  proved  by  the  executrix 
and  executor  thereof.  The  widow  and 
executrix  Mary  Anwyl,  however,  died  on 
the  lOth  of  June,  1876. 

In  the  year  1877  Thomas  Davies,  as 
surviving  executor,  contracted  to  seU  to 
David  Jones  and  John  Jones  Evans  a 
portion  of  the  real  estate  of  the  testa- 
tor, but  the  purchasers  objected  to  com- 
plete, on  the  ground  that,  according  to 
the  proper  construction  of  the  will,  Thomas 
Davies  could  not  sell  the  real  estate  of  the 
testator,,  and  make  a  good  title  thereto, 
and  receive  the  purchase-money  thereof, 
and  give  a  good  discharge  for  the  same, 
and  pass  the  legal  estate  to  a  purchaser, 
which  Thomas  Davies  contended  he  could 
do.  The  view  taken  by  the  purchasers 
was,  that  the  testator,  having  by  his  will 
charged  his  real  estate  with  the  payment 
of  debts  and  legacies,  had  devised  the 
estate  so  charged  for  the  whole  of  his 
estate  or  interest  therein,  to  his  wife  and 
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four  daughters  upon  certain  trusts ;  and, 
consequently,  that  the  survivors  of  those 
five  persons,  together  with  the  hushands 
of  such  of  them  (if  any)  as  might  he  mar- 
ried women,  were  the  proper  persons  to 
effect  a  sale,  as  devisees  in  trust,  under 
the  14th  section  of  the  Act  22  k  23  Vict, 
c.  35. 

Time  went  on,  the  purchasers  took  pos- 
session of  the  property  and  huilt  upon  it, 
but  still  no  conclusion  was  arrived  at,  and 
on  the  21st  of  February,  1883,  T.  Davies 
took  out  the  present  summons,  asking  for 
a  declaration  that  he,  as  surviving  exe- 
cutor of  the  testator's  will,  could  at  the 
time  of  the  contract,  and  still  could,  under 
the  charge  for  payment  of  debts  and  lega- 
cies contained  in  the  will,  sell  the  testator's 
real  estate  and  make  a  good  title  thereto, 
and  could  receive  the  purchase-money 
thereof  and  give  a  good  discharge  for 
the  same;  and  that  he,  as  such  survi- 
ving executor,  could  pass  the  legal  estate 
in  the  said  real  estate,  and  that  a  good 
title  to  the  hereditaments  in  the  contract 
had  been  shewn  in  accordance  therewith, 
and  that  the  purchasers  might  be  ordered 
to  pay  the  costs  of  the  application. 

The  statement  of  facts  prepared  for  the 
use  of  the  Court  stated  that  the  testator's 
estate  was  not  fully  administered,  and  that 
the  sale  of  portions  of  the  real  property 
was  necessary  to  enable  the  estate  to  be 
divided  amongst  the  parties  entitled,  which 
could  only  be  done  when  the  sale  of  this 
property  and  the  calling  in  of  some  out- 
standing mortgages  were  completed. 

Lewiuy  for  the  vendor. — There  are 
debts  and  legacies  of  the  testator  still 
remaining  unpaid,  and,  that  being  so, 
the  surviving  executor  is  able  to  sell 
the  property  in  order  to  provide  the 
necessary  funds.  He  can  convey  the  fee 
and  make  a  good  title  without  the  con- 
currence of  the  testator's  surviving  daugh- 
ters, since,  although  there  is  a  prima  facie 
devise  to  the  wife  and  daughters,  yet  it 
clearly  appears  from  the  whole  of  the  will 
taken  together  that  it  was  the  testator's 
intention  that  the  executors  should  dis- 
charge a  variety  of  duties  which  they  could 
not  discharge  unless  the  fee  were  vested 
in  them.  The  executors  have  to  pay  debts 
and  legacias ;  they  have  to  invest,  and  in 
certain  events  to  divide  amon^  the  daugh- 


ters, the  two  sums  of  3,000ZL ;  they  hive 
to  divide  the  residue  among  the  wife  and 
daughters;  they  have  to  distribute  die 
wife's  share  among  the  daughters;  thij 
have  to  distribute  &e  shares  of  daughtcn 
in  the  wife's  share  among  their  duldrm; 
and  they  have  to  carrj  out  '*  all  the  intm- 
tions "  of  the  will.  The  legal  estikte  ii 
therefore  vested  in  them,  aod  the  qtedfie 
devisees  have  only  a  beneficial  intenst— 
Bush  V.  AUm  (1),  Doe  d.  Beedey  v.  Wood- 
house  (2),  Anthony  v.  Bees  (3),  OaUi  d. 
Markham  v.  Cooke  (4),  Trent  v.  Tremt  (5), 
Doe  d,  Pratt  v.  Pratt  (6),  Doe  d.  GUkrd 
V.  GiUard  (7).  Even  if  the  executor  hea 
not  the  leged  estate,  yet  he  has  power  to 
sell  and  pass  the  legal  estate  under  Lnd 
St.  Leonards'  Act,  22  k  23  Yiot  c.  ^ 
s.  16. 

Loughborough^  for  the  porchaam.— I 
submit  that  section  14  of  Lord  Bt  Leo- 
nards' Act  applies,  and  that  the  aurvlfew 
of  the  wife  and  daughters  are  deviaeee  in 
trust,  and,  as  such,  are  the  parties  to  eeD 
and  convey,  and  that  they  must  at  beat 
concur  in  a  sale  by  the  executor.  The 
cases  cited  say  only  that  the  'exeeator  ii 
to  have  a  sufficient  legal  estate  to  tutj 
out  the  purposes  of  the  will;  but  the 
present  sale  is  not  a  purpose  of  the  wiD, 
and  no  case  says  a  legal  estate  can  be 
implied  where  it  is  not  neoessaiy  for  tiie 
purposes  of  the  will.  There  is  no  need  ftr 
the  executor  to  have  this  estate;  the  tee- 
tator  has  appointed  his  wife  and  daoj^ten 
devisees  in  trust,  and  they  osn  do^  sod 
ought  to  do,  all  that  is  neoessaiy. 

Pearson,  J. — I  think  that  the  foondir 
tion  of  the  whole  law  relating  to  this  eue 
is  stated  in  Oates  d,  Markham  ▼.  Cook 
(4).  Li  that  case  Lord  Mansfield,  who 
presided,  "  declared  he  had  not  a  partide 
of  doubt.  The  intention  ia  to  be  colleeted 
from  all  the  parts  of  the  will ;  sad  it 
must  be  clear,  or  else  the  heir-at-kw  dull 
not  be  disinherited.  But  here  the  teslaW* 
intention  is  most  clear  '  that  he  meant  to 
devise  his  real  estate  in  trust"*    Hr. 

(1)  6  Mod.  63. 

(2)  4  Term  Bep.  89. 

(3)  2  Cr.&  J.  76;  1  Law  J.  Bep.  Snh.i4. 

(4)  3  Burr.  1684. 

(6)  1  Dowl.  P.O.  102. 

(6)  6  Law  J.  Bep.  K.B.  101 ;  6  Ad.  &  B.  IM. 

(7)  5  B.  &  A.  786. 
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Justice  Wilmot  oonciirred,  and  said  that 
**  the  intention  of  the  testator  is  to  he  col- 
lected from  all  the  parts  of  the  will  taken 
together ;  and  if  it  he  thereupon  necessary 
to  imply  it,  it  is  the  same  thing  as  if  it 
was  particularly  expressed.  Now  here 
aie  trusts  to  he  executed  which  the  trustee 
oould  not  execute  and  effectuate  without 
having  an  estate  in  fee  devised  to  him. 
No  particular  technical  terms  are  requisite; 
it  is  sufficient  if  the  implication  he  strong, 
Tiolent  and  necessary."  And  Mr.  Justice 
Yates  *'  was  likewise  of  the  same  opinion, 
mud  held  that  the  implication  here  was 
clear,  plain  and  necessary.  The  estate 
iniist  he  coextensive  with  the  charges, 
and  here  are  annuities  charged  upon  the 
z«al  estate  and  devised  in  fee.  Therefore 
a  legal  estate  was  certainly  intended  to  he 
devised  to  the  trustee."  And,  again,  in 
Anikcny  v.  Bees  (3),  Lord  Lyndhurst's 
judgment  is  in  these  terms :  *'  This  tes- 
tator gives  and  bequeaths  to  his  grand- 
dangihter  Mary  the  house  called  Plashach, 
where  widow  Anthony  now  lives,  and 
after  her  death  without  issue  he  gives  and 
bequeaths  the  said  house  to  her  brother 
Walter  Eees,  to  be  freely  possessed  and 
enjoyed,  his  heirs  and  assigns  for  ever. 
TSirWf  if  the  will  stopped  here,  there  could 
be  no  doubt  but  that  it  would  pass  the 
kgtl  estate  to  the  granddaughter,  with 
vsmainder  to  Walter  Bees.  But  the  will 
must  be  taken  all  together ;  and  we  find  in 
a  saheequent  clause  that  the  testator  gives 
and  bequeaths  to  his  well-beloved  wife 
the  sum  of  201,  yearly  and  every  year,  as 
long  as  she  lives,  to  be  paid  out  of  the 
frediold  estate  and  the  lease  of  Penlan 
bj  trustees  thereinafter  named;  and  at 
toe  same  time,  notwithstanding  there  will 
be  nothing  to  the  grandchildren  as  long 
as  their  grandmother  lives.  Therefore 
the  estate  originally  given  is  qualified  and 
rasfaained,  and  must  be  construed  as  sub- 
ject to  this  clause.  Now  the  trustees 
cannot  perform  the  duties  imposed  upon 
them  unless  the  l^al  estate  is  vested  in 
them.  If  the  rents  and  profits  should 
amount  to  more  than  sufficient  to  pay  the 
annuil^  of  20Z.,  they  would  be  bound  to 

By  over  the  surplus  to  the  grandchildren. 
le  trustees,  therefore,  will  take  the  legal 
eetate,  and  the  grandchildren  will  have 
the  beneficial  interest  after  the  201.  an- 


nuity is  satisfied,  and  thus  both  the  pro- 
visions in  the  will  are  reconciled."  Mr. 
Baron  Bay  ley  says  this  :  "  It  is  clear  that 
we  ai*e  bound  to  look  at  all  the  parts  of  the 
will  to  see  whether  a  provision  which  may 
at  first  appear  absolute  be  not  qualified 
by  some  subsequent  clause.  If  the  will 
stopped  after  the  devise  to  the  grand- 
children, the  devise  to  them  would  stand 
unqualified.  I  cannot  say  that  it  would 
be  an  express  devise  of  a  legal  estate,  be- 
cause there  is  no  expression  to  shew  that 
a  legal  estate  is  meant ;  and  therefore  Mr. 
Maule's  argument  is  fallacious  in  this  re- 
spect." Then  he  says,  "  Is  there  then  any 
subsequent  qualification  1  Suppose  it  had 
been  *  subject  to  the  qualifications  herein- 
after mentioned.'  But  these  words  are 
necessarily  implied.  Now,  what  is  the 
qualification?"  Then  he  goes  into  the 
^ts  of  that  case. 

Now,  from  these  authorities  it  clearly 
appears  that  the  rule  is  that  you  must  find 
out  what  are  the  intentions  of  the  whole 
will,  and  then  decide  in  such  a  manner  as 
to  give  effect  to  those  intentions.  ^  that 
though  there  may  be  in  the  will  words 
which  appear  to  constitute  a  demise  to 
certain  persons,  yet,  if  it  appears  that  you 
cannot  give  effect  to  the  whole  meaning 
of  the  instrument  if  you  give  the  legal 
estate  to  those  persons,  you  must  adopt 
the  construction  which  will  give  effect  to 
all  the  other  parts  of  the  will. 

In  the  present  case  the  testator  says  : 
'^  I  give,  devise  and  bequeath  all  my  real 
and  personal  estate  ....  to  my  wife 
Mary  Anwyl,  and  my  four  daughters, 
Mary  Evans,  Anne  Jane  Davies,  Jane 
Evans  and  Harriet  Sophia  Jones,"  and  if 
it  had  stopped  there  no  one  could  have 
doubted  that  there  was  an  absolute  devise 
to  the  widow  and  four  daughters.  But  it 
does  not  stop  there,  for  the  passage  is 
continued  by  words  which  are  equivalent 
to  those  which  Mr.  Baron  Bayley  said 
should  be  necessarily  implied  and  i-ead  into 
the  will — **  in  manner  and  form  following  " 
— so  that  there  is  a  qualification  of  the 
previous  gift.  Then  the  will  goes  on : 
'*  After  the  discharge  of  all  just  debts, 
the  investment  of  6,000/.  for  the  benefit 
of  my  two  sons,  also  two  sums  of  50/. 
each  which  I  hereby  bequeath  to  my 
executors,  I  ordain  that  the  residue  of  all 
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my  personal  and  real  estate  shall  be  equally 
divided  between  my  said  wife  and  my  said 
four  daughters."  There  is  nothing  here 
to  shew  who  is  to  divide  the  residue.  But 
the  will  goes  on  :  "I  direct  my  surviving 
executor,  his  heirs,  assigns  or  executors,  to 
distribute  the  said  share" — that  is,  the 
testator's  wife's  share — ''after  the  decease 
of  my  said  wife,  among  my  said  four 
daughters,  shara  and  share  aUke."  Then 
the  testator  appomts-his  wife  and  son-in- 
law  executors,  **  to  carry  out  all  the  inten- 
tions "  of  the  will. 

Now  I  think  that  on  the  construction  of 
the  will  two  things  are  tolerably  plain. 
The  one  is  that  it  is  the  executors  who  are 
to  carry  out  all  the  intentions  of  the  will, 
including  the  distribution  of  the  estate 
among  the  testator's  wife  and  daughters. 
The  other  is  that  the  wife  and  daughters 
ai'e  to  take  nothing  until  after  the  pay- 
ment of  debts  and  legacies.  Putting  these 
things  together,  as  Lord  Mansfield  and 
Air.  Justice  Wilmot  say  I  should  do,  I 
find  that  the  wife  and  diaughters  are  not 
to  i-eceive  the  gift  intended  for  them  until 
after  a  sufficient  sum  has  been  raised  to 
pay  the  testator's  debts  and  legacies,  and 
that  after  that  has  been  done  the  surviving 
executor  is  to  have  the  residue  of  the 
estate  in  his  hands,  and  is  to  divide  it 
among  the  &ve  persons  named,  and  that  he 
is  then  to  pay  the  interest  on  the  wife's 
fifth  share  to  her  for  life,  and  afterwards 
to  divide  that  share  among  the  daughters, 
share  and  share  alike.  I  hold,  therefore, 
that  the  executor  can  sell  the  property 
and  make  a  good  title  to  it,  and  I  shall 
make  a  declaration  in  the  terms  of  the 
summons.  The  purchaser  must  pay  the 
costs. 


CHANCEBY  DIVISION. 
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Solicitor— J.  Jordan,  for  vendor;  Saffcry  k 
Huntley,  agents  for  Breese,  Jones  k.  Casson, 
Fortmadoc,  for  purchasers. 
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BISHOP  OF  OXFORD. 


Composition — Statement  of  Affavre-^ 
Debt  not  Correctly  Stated— -Judgment^ 
Mortgage — Merger — Interest  at  Fwe  per 
cent, — Bankrupti^y  Act,  1869,  8.  126— Sp- 
queetration. 

A  mortgagor  covenanted/or  payment  of 
a  principal  sum  and  interest  at  Jive  per 
cent,  on  a  certain  day,  and/urther  that  if 
the  said  principal  sutn  slioidd  remain  wur 
paid  after  the  daie  fixed  for  payment,  that 
he  woiddy  so  long  (m  the  same  or  any  psH 
thereof  should   remain  unpaid,  pay  inr 
terest  thereon  at  five  per  cent.     The  mort- 
gagee  recovered  judgment  for  prineipd, 
hiterest  to  date,  and  costs^     The  mortgagor 
presented  a  petition  for  liquidation,  and 
inserted  the  mortgagee  in  his  statement  (^ 
affairs  as  a  creditor  for  a  sum  cakidatei 
on  the  assumption  that  four  per  cent,  onlff 
was  due  to  the  mortgagee  from  the  date  ^ 
the  judgment : — ^Hdd,  that  the  mortgagt 
was  not  merged  in  the  judgment,  and  that 
the  mortgagee  was  therefore  entUled  to  m- 
terest  at  five  per  cent.,  and  that  the  ddt 
not  Ihaving  been  truly  stated  the  eompon- 
tion  was  not  binding  on  the  mortgagm, 
and  that  she  could  not  be  restrained  from 
enforcing  Iier  judgment  by  sequestration. 

Appeal  from  the  Qzfordahire  Gonntf 
Court. 

On  the  15th  of  May,  1878,  Mrs.  Nut- 
ting,  the  widow  of  the  late  rector  of 
Chastleton,  Oxfordshire,  sold  the  advow- 
son  of  that  benefice  to  the  debtor  f« 
4,200^.,  and  he,  being  unable  to  pay  the 
whole  of  the  purchase-money,  executed  ft 
mortgage  of  the  advowson  in  her&TOor 
to  secure  the  balance  of  the  pordiase* 
money,  2,200/.,  with  interest  at  five  per 
cent.  The  mortgage  contained  a  grant  d 
the  advowson,  a  power  of  sale,  and  tte 
usual  covenant  by  the  debtor,  Sneyd,  for 
payment  of  the  2,200/.  with  interest  ftt 
ive  per  cent,  on  a  certain  day  (six  months 
after  the  day  on  which  the  living  first  ftD 
vacant),  and  continued,  "  and  fiu^bec  that 
if  the  said  sum  of  2,2002.  or  any  put 
thereof  shall  remain  unpaid  after"  the 
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day  ^ed  for  payment,  the  said  G.  A. 
Sneyd  *'  will,  so  long  as  the  same  sum  or 
any  part  thereof  shall  remain  unpaid,  pay 
to  the  said  M.  J.  Nutting  interest  for  the 
said  sum  of  2,200^.,  or  for  so  much  thereof 
as  shall  for  the  time  being  remain  un- 
paid, at  the  rate  of  five  per  cent,  per 
annum."  The  living  of  Chastleton  shortly 
afterwards  fell  vacant,  and  the  debtor 
presented  himself.  Interest  was  very 
irregularly  paid,  and  in  July,  1882,  a 
mrit  was  issued  by  Mrs.  Nutting  for  the 
recovery  of  the  2,200/.  and  interest  at 
five  per  cent,  to  the  date  of  the  wnt.  On 
the  29th  of  July  judgment  was  recovered 
for  2,285/.  13«.  id,y  the  amount  claimed 
representing  principal,  interest  at  five  per 
o^t.,  and  costs.  On  the  1 1th  of  Novem- 
ber following,  a  fi,  fa,  was  issued  for 
2,285/.  13«.  M.  and  3/.  IZs.  M.  for  costs, 
and  also  interest  at  four  per  cent,  on 
2,285/.  \Z8.  ^d.  from  the  29th  of  July. 
On  the  14th  of  November  the  debtor  filed 
his  petition  for  liquidation,  and  Mrs. 
Nntting  was  thereupon  restrained  from 
proceeding  under  her  judgment  until  the 
10th  of  January,  1883.  On  the  6th  of 
January,  1883,  resolutions  were  registered 
for  the  acceptance  of  2«.  in  the  pound. 
On  the  26th  of  January,  the^.  fa,  having 
been  put  in  execution,  the  sheriff  returned 
nuBa  bona.  On  the  27  th  of  January  a 
writ  of  sequestration  in  respect  of  the 
debtor's  living  of  Chastleton  was  issued. 
On  the  31st  of  January  sequestration 
took  place,  notice  being  affixed  to  the 
church  door  on  the  4th  of  February. 

On  the  15th  of  March  further  pro- 
ceedings under  the  writ  of  sequestration 
were  restrained  by  the  County  Court 
Judge  on  the  application  of  the  debtor 
and  bis  trustee. 

The  Bishop  and  Mrs.  Nutting  appealed. 
Mrs.  Nutting  had  taken  no  part  in  the 
liquidation  proceedings,  but  had  been 
«&eduled  in  the  debtor's  statement  of 
•ffidn  as  a  secui'ed  creditor  for  2,317/. 
lOt.  7(f. ;  this  sum  had  been  arrived  at  on 
the  aasomption  that  four  per  cent,  only 
was  payable  from  the  date  of  the  judg- 
ment. Mrs.  Nutting's  contention  was 
that  five  per  cent,  was  stUl  payable  not- 
withatandmg  the  judgment,  and  that  the 
amount  of  her  debt  being  therefore  in- 
aocmately  stated  by  the  debtor  in  his 


statement  of  afiairs  the  composition  was 
not  binding  on  her. 

WinaloWy  Q.C,  and  Macaskie,  for  the 
appellants. — Mrs.  Nutting's  debt  is  not 
correctly  stated  in  the  debtor's  statement 
of  afiairs,  and  therefore  the  composition  is 
no  bar  to  her  action — Macdoyiald-  v. 
Cheanei/  (1),  Burliner  v.  Boyle  (2)  and 
Ex  parte  Lang  ;  in  re  Lang  (3). 

Notwithstanding  the  judgment,  ^vq  per 
cent.  Ls  still  payable  imder  the  covenant 
in  the  mortgage — Popple  v.  Sylvester  (4). 

Further,  we  are  entitled  to  interest  till 
Hie  6th  of  January,  the  date  of  the  regis- 
tration of  the  resolution — Ex  parte 
McLaren  ;  in  re  McColla  (5). 

Hon,  B.  Coleridge^  and  J.  B,  AUen,  for 
the  debtor. — The  amount  of  the  appel- 
lant's debt  is  correctly  stated.  It  would 
have  been  impossible  to  calculate  interest 
up  to  the  date  of  the  registration  of  the 
resolutions,  because  the  debtor  could  not 
tell  when  that  would  take  place.  Popple 
V.  Sylvester  (4)  does  not  apply  to  this 
case;  it  was  not  in  bankruptcy;  and 
besides,  the  covenant  to  pay  five  per  cent, 
so  long  as  the  principal  was  due  was 
difierent  from  the  covenant  here,  inas- 
much as  it  was  a  distinct  and  separate 
covenant  there,  whereas  here  it  is  only  one 
covenant.  The  personal  covenant  to  pay 
became  merged  in  the  judgment — King  v. 
Hoare  (6).  The  appellants  themselves 
only  levied  for  interest  at  four  per  cent. ; 
they  cannot  now  claim  the  additional  one 
per  cent. — In  re  The  European  Central 
Railway  Company  (7). 

Bacon,  C.J. — This  is  a  case  of  some 
importance  arising  under  the  126th  sec- 
tion of  the  Bankruptcy  Act,  1869,  and  the 
decisions  already  pronounced  upon  it,  and 
which  have  been  referred  to  in  argument. 
Under  this  section  a  debtor  desirous  of 
presenting  a  liquidation  petition  has  to 

(1)  50  Law  J.  Rep.  Q.B.  87. 

(2)  Law  Rep.  6  C.P.  D.  354. 

(3)  Law  Rep.  5  Ch.  D.  97L 

(4)  uinte,  p.   62;  Law  Rep.  22  Ch.  D.  98. 

(5)  50  Law  J.  Rep.  Chanc.  203 ;  Law  Rep.  ]6 
Ch.  D.  634. 

(6)  13  Mee.  &  W.  494 ;  14  Law  J.  Rep.  Exch. 
29. 

(7)  46  Law  J.  Rep.  Chanc.  57 ;  Law  Rep.  4 
Ch.  D.  33. 
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set  out  in  his  statement  of  afiairs  the 
names  and  addresses  of  his  various  cre- 
ditors and  the  amounts  due  to  each.  The 
judgments  of  Lords  Justices  Bramwell  and 
Brett  in  Afacdonalcl  v.  Cheaney  (1)  clearly 
point  out  the  principle  upon  which  cases 
arising  under  this  section  should  be  de- 
cided. The  obligation  is  by  the  statute 
cast  upon  the  debtor  to  state  all  that  he 
owes  and  to  whom  he  owes  it.  In  this 
case  the  creditor  is  a  mortgagee,  and 
nothing  therefore  in  the  composition  can 
affect  her  rights  as  mortgagee.  The  debtor 
owes  her  for  principal  and  interest,  and 
she  gets  judgment  against  him  for  prin- 
cipal, interest  and  costs,  and  issues  a  7?. 
y*a.,  to  which  the  sheriff  returns  7ndla  bona. 
It  might  liave  been  otherwise ;  there  might 
have  been  other  property  not  included  in 
the  mortgage,  and  satisfaction  might  have 
been  obtained  and  entered  for  some  part 
of  her  debt.  Mrs.  Nutting  is  entitled  to 
interest  at  four  per  cent,  upon  her  debt 
from  the  date  of  the  judgment.  That  is 
the  right  which  the  law  gives  her  inde- 
pendently of  contract,  and  by  taking  the 
interest  on  the  judgment  she  does  not 
thereby  give  up  any  right  she  has  under 
the  mortgage.  She  may  sue  for  the  prin- 
cipal or  the  interest  due  from  time  to 
time  in  default  of  payment  under  the 
terms  of  the  mortgage ;  slie  may  foreclose, 
and  may  in  fiict  exercise  all  the  rights 
which  mortgagees  possess.  No  composi- 
tion can  defeat  her  rights  as  mortgagee, 
neither  does  the  judgment  defeat  her 
right  under  the  covenant  to  five  per  cent, 
whilst  any  money  remains  due  on  the 
security  of  the  mortgage.  Between-  the 
date  of  the  judgment  and  the  filing  of  the 
liquidation  petition  she  has  become  en- 
titled to  a  further  sum  in  respect  of  this 
interest  at  five  per  cent.,  so  that  the 
amount  for  which  the  debtor  has  entered 
her  name  in  his  statement  of  affairs  is  less 
than  what  he  really  owes  to  her;  and 
unless  the  debt  is  accurately  stated  the 
composition  does  not  bind  the  creditor. 
When  she  puts  in  force  her  legal  rights, 
she  is  restrained  by  an  order  in  bankruptcy, 
and  I  am  of  opinion  that  there  is  no 
ground  for  such  order,  nor  for  the  injunc- 
tion against  the  Bishop,  who  is  for  the 
present  only  an  officer  of  the  Court,  who 
was  taking  nothing  that  belonged  to  the 


general  body  of  creditoTS.  To  hold  thit 
the  judgment  puts  an  end  to  the  ooFBDut 
to  pay  five  per  cent,  would  be  abmd,  fiv 
the  covenant  did  not  oommenoe  to  openle 
in  this  case  until  after  -judgment  vii 
signed.  The  debtor  owed  a  certain  mi 
on  the  judgment  on  which  four  per  eeni 
was  payable,  and  he  also  owed  ^ym  pv 
cent  on  the  principal  according  io  mi 
covenant,  for  the  judgment  could  not 
take  the  seal  ofiT  his  mortgage-deed  \  and 
he  has  not  accurately  stated  the  amoiut 
of  his  debt.  The  debtor  must  be  takn  to 
have  known  that  he  was  liable  to  pay  fiit 
per  cent,  upon  his  covenant^  and  tUi 
amount  having  been  omitted,  the  com* 
position  is  not  binding  on  the  appeUanti 
The  order  below  was  quite  wmngiaad 
must  be  discharged  with  coats. 


Solicitors— Barman,  Henley  tt  Co.,  for  a|fd- 
lanttf;  James  Searle,   Crediton,   for  leqiOB- 

dent. 


Chitty,  J. 

1883 

June  9 
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Settled  Estate — Money  to  be  laid  out  m 
Land — Interim  Investment — ^  SelikmeA^ 
-^Settled  Land  Act,  1882  (45  <£•  46  Vid. 
c.  83),  8.  2,  8ub'8,  I;  88.  21  cmd  33. 

Money  bequeathed  to  trustees  upon  tr^ 
for  the  purchase  of  land  to  he  stlUhi  m 
strict  settlement^  with  a  direction  for  tawi^ 
m4i7it,  until  a  proper  purchase  uxufoiait 
in  Government  or  real  securities,  bulnoti* 
any  other  mode  of  investment,  may,  wniff 
section  21  of  the  SeUled  Land  Act,  1882, 
be  invested  in  railway  debenture  stoA* 

Petition  for  advice,  under  Lord  St 
Leonards'  Act,  by  the  trustees  of  the  wiQ 
of  E.  Mackenzie. 

The  testator,  who  died  in  September, 
1880,  by  his  will  dated  September,  1879, 
bequeathed  to  the  petitioners  three  very 
large  simis  of  money,  bearing  intenit 
from  the  date  of  the  testator's  death  it 
three  per  cent,  per  annum,  upon  tnut  to 
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pmohase  three  estates  in  fee-simple,  and  to 
Mttle  and  assure  such  estates,  one  on  each 
of  the  testator's  three  sons  for  life,  with 
xemainder  to  their  first  and  other  sons  in 
tail  *  male,  in  strict  settlement.  And  the 
testator  declared  that,  until  a  proper  pur- 
flhaie  or  purchases  should  he  found,  the 
petitioners  should  invest  the  sums  so  he- 
qneathed,  or  so  much  of  them  as  should 
not  for  the  time  heing  have  heen  invested 
Ml  aforesaid,  in  the  names  of  his  trustees, 
in  or  upon  any  of  the  public  stocks  or 
ftindi  of  Great  Britain,  or  upon  Grovem- 
ment  or  real  securities  in  England,  Wales, 
Scotland  or  Ireland,  but  not  in  any  other 
mode  of  investment,  with  power  to  vary 
sudi  stocks,  funds  and  securities  as  they 
■hoold  think  fit,  and  to  pay  the  income  of 
tfao  sums  bequeathed  or  the  investments 
BO  made  as  if  such  purchase  or  purchases 
and  settlement  or  settlements  were  then 
aetctally  made.  The  will  contained  powers 
of  sale  and  exchange,  with  a  like  power 
of  interim  investment. 

A  portion  of  one  only  of  the  sums  be- 
qneathed  had  been  invested  in  the  purchase 
of  estates,  and  the  question  for  the  opinion 
and  advice  of  the  Court  was  whether, 
having  regard  to  the  language  of  section  2, 
aab-«ection  1,  of  the  Settled  Land  Act, 
1882,  the  petitioners  could,  with  the 
eoosent  of  the  tenants-for-life,  invest  the 
aams  bequeathed,  or  so  much  thereof  as 
mil^t  not  for  the  time  being  be  laid  out 
in  the  purchase  of  estates,  and  also  any 
moneys  which  might  arise  from  the  exer- 
idie  of  the  powers  of  sale  and  exchange,  in 
laOway  debenture  stock  of  the  nature 
leferred  to  in  section  21,  sub-section  1,  of 
the  Act. 

By  section  2  of  the  Act  (which  is  headed 
**  Definitions  "),  sub- section  1,  it  is  enacted 
that  ''any  deed,  will,  agreement  for  a  settle- 
ment^ or  other  agreement,  covenant  to  sur- 
,  copy  of  court  roll.  Act  of  Parlia- 
ty  or  other  instrument  or  any  number  of 
inatroments,  whether  made  or  passed  before 
or  after,  or  partly  before  or  partly  after,  the 
oommenoement  of  this  Act,  under  or  by 
Tfatne  of  which  instrument  or  instrument 
aoj  hndy  or  any  estate  or  interest  in  land, 
gfcHids  for  the  time  being  limited  to  or  in 
tmst  for  any  persons  by  way  of  succession, 
oraateSy  or  is,  for  the  purposes  of  this  Act, 
m  aettlement,  and  is  in  this  Act  referred  to 
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as  a  settlement,  or  as  the  settlement,  as  the 
case  requires." 

And  by  section  33  of  the  Act  it  is  en- 
acted that,  "  where  under  a  settlement 
money  is  in  the  hands  of  trustees,  and  is 
liable  to  be  laid  out  in  the  purchase  of  land 
to  be  made  subject  to  the  settlement,  then, 
in  addition  to  such  powers  of  dealing  there- 
with as  the  trustees  have  independently  of 
this  Act,  they  may,  at  the  option  of  the 
tenant-for-life,  invest  or  apply  the  same  as 
capital  money  arising  under  this  Act." 

Macnaghten,  Q,C,,  and  J,  B.  Davenport, 
for  the  petitioners. — The  difficulty  is,  that 
the  legacies  not  having  been  invested  in  real 
estates,  there  is  not,  within  the  language 
of  section  2,  sub-section  1,  any  land  now 
"  standing  limited  in  succession."  It  is, 
however,  submitted  that  the  definition  of 
"  settlement "  contained  in  section  2,  sub- 
section 1,  is  not  an  exhaustive  definition 
of  the  term,  but  is  intended  as  a  convenient 
means  of  making  the  term  refer  to  any 
number  or  kind  of  instruments  constituting 
a  settlement.  Moreover,  the  word  settle- 
ment in  section  33  seems  to  apply  as  well 
to  money  to  be  laid  out  in  the  purchase  of 
land  as  to  land  and  money  derived  from 
the  sale  of  land.  If  the  investment  as 
proposed  is  not  authorised  by  the  Act,  the 
result  would  appear  to  be,  that  if  the 
trustees,  in  accordance  with  the  trusts  of 
the  will,  were  to  invest  the  money  in  land, 
the  tenant-for-life  might  sell  it  forthwith 
and  invest  the  proceeds  as  capital  money 
arising  under  the  Act  in  the  mode  to  which 
he  has  already  given  his  consent. 

Beference  was  made  to  section  22,  sub- 
sections 2  and  4  (as  to  the  consent  of 
the  tenant-for-life  to  any  investment  and 
change  of  investment);  section  51  (as  to 
prohibitions  against  the  powers  of  the  Act 
being  void) ;  section  56  (as  to  the  powers 
of  the  Act  being  cumulative),  and  section 
44  (as  to  directions  in  case  of  dispute  be- 
tween tenant-for-life  and  trustees),  in  all  of 
which  sections  the  term  "  settlement "  was 
said  to  apparently  be  used  in  its  ordinary 
and  larger  meaning. 

Chittt,  J. — I  think  that  the  trustees 
may  make  the  proposed  investment.  It  is 
not  necessary  for  me  to  decide  the  point 
arising  from   the    definition  clause.      It 
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would,  however,  be  absurd  to  hold  that 
tlie  proper  means  of  effecting  the  invest- 
ment is  for  the  trustees  first  to  buy  land, 
and  then  for  the  tenant-for-life,  in  exercise 
of  the  power  conferred  by  the  Act,  to  sell 
it  again,  so  as  to  bring  the  sale  moneys 
within  the  scope  of  the  Act.  I  think,  as 
a  mere  question  of  giving  advice,  the  trus- 
tees may  at  once  invest  in  the  debentures. 
The  testator  wanted  to  create  landed 
families  with  large  landed  estates,  but  he 
did  not  foresee  the  Settled  Land  Act.  That 
Act  will  destroy  many  a  wUl  which  has 
been  made  with  the  intention  of  building 
up  landed  families  by  means  of  purchasing 
family  estates.  As  the  petition  is  presented 
in  the  interests  or  convenience  of  the 
tenants-for-life,  I  think  that  they  should 
pay  the  costs. 

Solicitors — Cunliffc,  Beaumont  &  Davenport. 


[IN  THE  COURT  OP  APPKAL.] 

Baogallay,  L.J. 

LiNDLEY,  L.J. 

Fry,  L.J.  >•        In  re  taylor. 

1883. 
May  5. 

Practice  —  Lunatic  Teruint-for-life  — 
Petition  by  Committee  for  Power  to  grant 
Leases — No  Truateea  of  Settlement — Settled 
Land  Act,  1882  (45  <£•  46  Vict,  c,  38),  m. 
6,  8,  38,  44  and  ^1— Settled  Land  Act 
Rules y  1882,  ndes  4  and  5. 

Where  a  tenantfor-life  is  a  lunatic,  and 
his  committee  desires  to  exercise  the  powers 
of  leasing  given  by  tJie  Settled  Land  Act, 
1882,  and  no  trustees  of  the  settlement-  are 
in  existence,  new  trustees  must  he  appointed 
for  the  purposes  of  the  Act, 

This  was  a  petition  by  the  committee  of 
a  lunatic  for  power  to  grant  a  repairing 
lease  for  ninety-nine  years  of  a  freehold 
house,  of  which  the  lunatic  was  tenanlrfor- 
life  under  the  will  of  his  fSather. 

The  will  contained  no  powers  of  leasing 


beyond  twenty-one  years,  and  there  were 
no  trustees  of  the  wUl  now  in  eizistenoe. 

The  evidence  went  to  shew  that  the 
proposed  lease  would  be  far  the  benefit  of 
the  estate. 

Ingham,  for  the  petitioner. — ^Under  the 
6th,  8th  and  62nd  sections  of  the  Settled 
Land  Act  a  committee  can  grant  sndi  a 
lease  with  the  sanction  of  the  Court  The 
only  question  is  whether,  there  being  no 
trustees  of  the  will  in  eodstenoe,  new 
trustees  should  be  appointed  under  tlie 
38th  section  of  the  Act,  in  order  that  tiiej 
might  be  served  with  notice  of  this  appli- 
cation. There  is  nothing  in  the  Rules  Id 
meet  this  case,  although  rules  4  and  5  of 
the  Rules  under  the  Act  require  notioe  to 
be  given  to  the  trustees  in  certain  cms; 
but  the  44th  section  of  the  Act  seems  Id 
shew  that  the  general  intention  of  the  Act 
is  that  the  trustees  should  be  served  with 
notice  of  all  applications  to  the  Court. 

Hope,  for  t^e  tenant-in-tail  and,next-of> 
kin. 

Baogallay,  L.J. — I  think  the  aifest 
course  will  be  to  appoint  new  tnotees  ftr 
the   purposes  of  the  Act;   and  we  efaall 
ther^ore  order  the  petition  to  stand  ow 
for  that  purpose,  ¥dth  liberty  to  amoid 
the  petition  by  stating  the  appointmflnt 
of  the  new  trustees,  and  that  thej  U^ 
been  duly  served  with  notice  of  this  peti- 
tion. 

LiNDLEY,  L.J.,   and    Fry,   LJ.,  «b* 
curred. 


Solicitors— Currie,  Williams  &  WilliaiM,fcr«ll 

parties. 
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10AA  \  In  re   the  bomford  canal 

OOMPANT :  CAREW*B,  POCOCK's, 
AND  TRICKETT'S  CLAIMS. 

Company — Debentures — Irregularity  in 
fuue  —  Debentures  issued  to   Contractor 


o  obtain  Money — Estoppel  by  Conduct  of 
Jcmpamy. 

A  company  f  having  power  to  issue  de- 

mUures  trcms/erable  <U  law,  issued  certain 

lebewtures  to  their  contractor  to  enable  him 

Q  obtain  an  advance  for  the  purposes  of 

ke  eompany.     There  vxis  an  irregularity 

n  ike  issue  of  these  debentures  of  which 

h$  contractor  was  aware,  but  the  debertr 

wares  on  the  face  of  them  purported  to  be 

legularly  issued  for  vatuahle  considerationy 

md  to  be  legaUy  tramferaible.     The  deben- 

Mrvf  subsequently  came  into  the  hands  of 

tomtfefrese for  xiaXnu,  who  hctd  no  notice  of 

he  irregtiiarity,  but  whose  transfers  were 

wmr  registered: — Held,  ^tat  as  the  ori- 

mmal  conduct  of  the  company  in  issuing 

ke  debentures  was  such  that  the  pubUc 

ffsm  justified  in  trecUing  it  as  a  repre- 

miiaiion  that  the  debentures  were  legally 

"^amtfferabk,  there  was  a/n  equity  on  the 

wrii^ike  equitable  transferees  to  restrain 

«    company   from   pleading    their    in- 

Mdityf  eUtkough  the  irregularity  in  their 

me  migkt  home  been  a  defence  at  law  to 

aetion  against  the  company  by  their 

meferors.    But,  held,  that  the  right  of  the 

jseferees  being  only  equitable,  relief  must 

i/oen  to  them  on  equitable  terms,  and  thai 

'  ougki  to  be  allowed,  in  the  winding  up 

\e  oompamy,  to  prove,  not  for  the  nomi- 

amount  of  the  debentures,  but  only 

tfcA  sum,  not  being  greater  than  that 

mlf  as  each  of  them  might  be  ahle  to 

ke  bona  fide  advanced    upon    the 

iy  qftke  debentures  he  received,  such 

kowever  being  aUowed  to  them  in 

ofrader  of  debenture-holders,  witth 

adoomtages  attaching  to  that  posi- 


imed  BummonseB. 

bove  company  was  incorporated  in 

1876y  for  the  purpose  of  making  a 

ur  Romford,  under  a  special  Act 

xxrporated  the  Companies  Clauses 

K    By  the  special  Act  the  com- 

)  empowered  to  borrow  19,000/. 

68.— Ghano. 


on  debentures  so  soon  as  one-half  of  their 
capital  was  subscribed  or  paid  up. 

The  company  duly  raised  the  one-half 
of  their  capital,  and  on  the  8th  of  April, 
1876,  the  certificate  of  a  Justice  of  the 
peace  that  the  same  had  been  subscribed 
or  paid  up  was  obtained  pursuant  to  sec- 
tion 40  of  the  Companies  Clauses  Act,  1845. 

On  the  28th  of  April,  1876,  at  a  meet- 
ing of  the  company,  at  which  two  direc- 
tors and  two  shareholders,  and  Mr.  Ben- 
jamin Parker,  the  contractor,  were  present, 
a  resolution  was  passed  authorising  the 
borrowing  of  the  19,000/.  on  debentures. 
This  resolution  was  invalid,  because  a 
sufficient  number  of  shareholders  was  not 
present  at  the  meeting  as  required  by 
section  72  of  the  Companies  Clauses  Act, 
1845. 

It  was  allied  that  the  minutes  of  the 
proceedings  at  this  meeting  were  read  and 
confirmed  at  a  subsequent  meeting  on  the 
18th  of  May,  1875 ;  but  there  was  no 
sufficient  evidence  of  this,  inasmuch  as 
the  minute  of  such  last-mentioned  meeting 
was  not  signed  by  the  chairman  ;  nor  did 
it  appear  that  the  requisite  number  of 
shareholders  was  present  thereat. 

On  the  29th  of  May,  1877,  a  series  of 
debentures  for  100/.  each  was  issued.  All 
the  debentures  in  question  in  the  present 
cases  were  issued  to  the  contractor.  Upon 
the  fiEU»  of  them  they  purported  to  be 
issued  for  full  valuable  consideration,  but 
it  did  not  otherwise  appear  that  any  con- 
sideration was  paid,  and  the  evidence 
tended  to  shew  that  nothing  was  in  fact 
paid.  There  waa  evidence  that  the  de- 
bentures were  issued  to  the  contractor  for 
the  purpose  of  enabling  him  to  raise 
money  to  be  applied  to  the  purposes  of 
the  company's  undertaking. 

Carew  was  the  holder  of  upwards  of 
eighty  of  these  debentures,  which  were 
transferred  to  him  directly  by  the  con- 
tractor. The  transfers  to  him  were 
for  full  value,  and  were  duly  registered, 
and  he  took  the  further  precaution  of 
obtaining  the  certificate  of  a  Justice  as 
above  mentioned,  and  also  a  copy  of  the 
resolution  to  issue  the  debentures,  duly 
certified  pursuant  to  section  40  of  the 
Companies  Clauses  Act,  1845. 

Pocock  was  the  holder  of  three  deben- 
tures, which  were  duly  registered  in  the 
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name  of  the  contractor.  Theee  deben- 
tures were  on  the  24th  of  August,  1877, 
traiLsfei'i-ed  by  the  contractor  to  Yeoman, 
the  sub-contrjujtor,  and  the  transfers  were 
duly  executed,  but  not  registered.  Pocock 
Kulisequently  discounted  Yeoman's  bill  for 
300/.,  and  on  the  8th  of  November,  1877, 
the  debentures  wejo  deposited  with  Pocock 
by  Yeoman  as  security  for  the  sum  paid 
by  him  on  discounting  the  bill,  but  no 
transfers  were  executed. 

Trickett  was  the  holder  of  three  deben- 
tures, which  were  never  duly  registered  in 
the  name  of  the  contractor.  On  the  24th 
of  August,  1877,  the  contractor  trans- 
ferred these  debentiu^es  to  Yeoman  for  a 
nominal  consideration,  and  the  transfers 
were  duly  registered.  On  the  12th  of 
July,  1878,  Yeoman  transferred  the  deben- 
tureM  to  Trickett  by  transfeiti  which  pur- 
ported to  1)0  for  a  nominal  consideration. 
Accoi^ding  to  the  evidence  of  Trickett, 
however,  the  transfers  were  for  value. 
Trickett  a})plied  to  the  company  to  regis- 
ter the  transfers  to  him,  but  the  company 
refused  to  do  so  ;  and  in  June,  1879, 
Trickett  brought  an  action  against  the 
company  for  payment  of  the  amount 
appearing  to  be  due  on  the  debentures, 
and  claiming  that  the  company  should 
register  the  transfers  to  him,  and  for  a 
receiver  and  further  relief.  This  action 
however  was  stopped  by  the  order  for  the 
winding  up  of  the  company,  which  was 
made  on  the  24th  of  February,  1882. 

Neither  Carew,  Pocock,  nor  Trickett 
had  any  knowledge  or  notice  whatever  of 
the  irregularity  in  the  issue  of  the  de- 
bentures. 

In  the  winding-up,  Carew,  Pocock  and 
Trickett  claimed  to  rank  as  creditors  for 
the  amount  of  their  debentures.  These 
claims  were  resisted  by  the  liquidator  and 
adjourned  into  Court  for  argument.  The 
cases  of  Pocock  and  Trickett  were  first 
argued. 

Charles  Walker,  for  Pocock. — These  de- 
bentures were  issued  to  the  contractor  in 
payment  of  work  done,  and  were  properly 
registered.  They  purport  on  the  fece  of 
them  to  be  debentures  legally  transferable, 
and  whatever  may  have  been  the  case 
with  the  contractor,  Pocock,  as  an  inno- 
cent transfei'ee  for  value  without  notice  of 


any  irregularity,  was  entitled  to  praBnme 
that  all  things  were  rightly  done — Fown" 
tahie  V.  Tlie  Carmarthen  Railway  Cam- 
jrnny  (1),  77*6  Royal  British  Bank  v.  TVr- 
quaml  (2),  Agar  v.  The  AthewBum  Life 
Assurance  Society  (3),  Dickson  y.  TV 
Swansea  Vale  and  J^Tcalh  and  Bream 
Railioay  Company  (4),  the  Companies 
Clauses  Act,  1845  (8  &  9  Vict,  c  17), 
s.  40,  and  Lindley  on  Parinanhip  (5). 
Pocock  had  a  right  in  equity  to  compel 
the  company  to  register  the  debeotrntt 
in  his  name  so  soon  as  he  bad  obtained  % 
transfer  of  them. 

At  all  events  he  is  entitled  to  nnk  as 
a  creditor  for  the  amount  of  all  nuiiB 
actually  paid  or  advanced  by  him. 

A^orihrnore    Lawrence,  for   Trickett— 
Trickett  was  an  assignee  for    value  of 
these  debentures  without  notice  of  any 
irregularity,  and  the  company  are  estopped 
from  setting  up  the  irregularity  as  agamst 
him — Webb  v.   The  Heme  Bay  Ccmmt 
sioners  (6),  In  re   The   Bahia  and  San 
Francisco  Railway  Company  (7),  In  re 
The  Hercules  Insurance  Compare  ;  Brtat 
ton's  Claim  (8),  Tfie  Landowners  of  W«i 
of  England,    <tc.,  Company  v.    Ashfori 
(9),    and    the    Companies    Clauses  Act, 
1845,  ss.  2,  6,  18,  40  and  72. 

Rawlins,  for  Carew,  submitted  that  his 
case  was  covered  by  the  decision  in  Wetb 
V.  The  Heme  Bay  Commissioners  (6). 
He  also  referred  to  Vertue  v.  The  Bed 
Anglian  Railways  Company  (10),  and  Sx 
parte  Chorley;  in  re  The  South  Emt 
Estuary  aivd  Redamalion  Company  (11). 

(1)  37  Law  J.  Rep.  Chanc.  429;  Law  BqkS 
Eq.  316. 

(2)  5  E.  &  B.  248;  6  ibid.  327;  24  Law  J. 
Rep.  Q.B.  329;  25  ibid.  317. 

(3)  3  Com.  B.  K«p.  N.8.  725;  27  Law  J.  Bep- 
C.P.  96. 

(4)  38  Law  J.  Bep.  Q.B.  17 ;  Law  B^  < 
Q.B.  44. 

(5)  4tb  ed.  829. 

(6)  39  Law  J.  Rep.  Q.B.  221;  Uw  Bt^  S 
Q.B.  642. 

(7)  9  B.  &S.  844;  37  Law  J.  Bep-ORlWi 
Law  Rep.  3  Q.B.  584. 

(8)  44  Law  J.  Rep.  Ghana  450;  Law  Bep. 
19  Eq.  302. 

(9)  50  Law  J.  Rep.  Ghana  276  ;  Law  B«p  1« 
Gh.  D.  411. 

(10)  5  Bxch.  Rep.  280;  19  Law  J.Bep.Bi* 
236. 

(11)  40  Law  J.  Bep.  Ghana  163;  Uw  Bap 
U  E().  157, 
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ffcUcUme,  for  the  liquidator. — Yeoman 
not  being  a  purchaser  for  value  of  these 
debentnres  could  be  in  no  better  position 
than  the  contractor,  who  was  aware  of 
the  irreguLarity  in  the  issue  of  the  deben- 
tures. Pooock  and  Trickett  not  having 
completed  their  title  by  procuring  the 
registration  of  tlieir  transfers  by  the  com- 
pany can  be  in  no  better  position  than 
Yeoman.  There  is  nothing  in  the  Com- 
panies Clauses  Act,  1845,  which  puts  a 
transferee  in  any  better  position  than  the 
transferor.  The  doctrine  of  astoppel  con- 
tained in  the  ca.ses  cited  only  applies 
where  some  preliminaiy  formalities  have 
not  been  duly  observed,  and  not  to  a  case 
like  the  present,  where  the  ]x)rrowing 
powers  have  never  been  duly  exercised, 
and  where  the  transferees  are  only  equit- 
ably entitled.  He  referred  to  The  Ashhury 
Railwfiy  Carriage  and  Iron  Company  v. 
Hicke  (12),  Tlie  AUiena'.um  Life  Assurance 
Society  v.  Pooley  (13),  In  re  27ifi  Natal 
Investment  Company;  ex  parfe  The  Fi- 
nancial Corporation  (14)  and  Peirce  v. 
Worth  (lb). 

Northmore  Lavn'ence,  in  I'eply. — Tlie 
only  question  is  who  has  the  better  ef|uity 
— the  company  who  held  out  the  con- 
tractor in  the  one  case  and  Yeoman  in 
the  other  as  the  owner  of  debentures 
validly  issued,  or  an  innocent  person  who 
has  acted  on  the  faith  of  the  I'epreseutation 
80  made  and  has  advanced  his  money 
without  notice  of  any  iri-egularity. 

.  Kay,  J. — 1  have  in  this  case  to  deal 
with  three  claims  made  in  the  winding 
up  of  this  company  by  persons  professing 
to  be  entitled  to  debentures  of  the  com- 
pany, or,  in  the  alternative,  to  some  pecu- 
niary payment  in  res{>ect  of  debts  for 
which  such  debentures  woi-o  purpoiiyed  to 
be  given. 

[HiK  Lordship  then  stated  the  faot*^  of 
the  case  and  continued  :]  I  think  Carew's 
case  is  covered  by  the  decisicm  in  Webh  v. 
The  Heme  Bay  Co/nmissioners   (6),  and 

(12)  44  Law  J.  lU'p.  Excli.  185 ;  Ljiw  Rep.  7 
K.  &  It,  App.  rt'iH. 

(13)  :i  Do  Gex  &  J.  2'M;  28  Law  J.  Ucp. 
Chaiic.  Hi). 

(14)  37  Law  J.  Kcp.  Clianc.  362 ;  Liiw  Rep. 
3  Chanc.  35.5. 

(16)  39  Law  J.  Rep.  Exch.  156 ;  Law  Rep.  6 
Ezch.  20i). 
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that  the  company  are  estopped  from  set- 
ting up  against  him  the  irregularity  i^ 
the  issue  of  these  debentiu*es,  which  must 
be  treated  as  valid  in  his  hands  for  all 
purposes. 

The  real  difficulty  arises  in  the  other 
two  cases.  The  contractor  having  been 
present  when  the  resolution  for  issuing 
debentures  was  passed  must  be  taken  to 
have  known  that  such  resolution  was  in- 
valid. Then  his  assignments  to  Yeoman 
purport  on  the  face  of  them  to  be  in  con- 
sideration of  5^.  only,  and  therefore  it  is 
said  that  Yeoman,  not  being  a  purchaser 
for  value,  can  be  in  no  better  position 
than  the  conti*actor,  and  Pocock  and 
Trickett  not  having  complete  legjil  trans- 
fers, it  is  argued  that  no  estoppel  arises  in 
their  favour.  On  the  otlier  side  it  is 
argued  that  there  is  such  estoppel  because 
Pocock  and  Tiickett  have  an  equity  as 
against  the  company  to  call  for  completion 
of  their  title  by  registration.  It  is  urged 
that  it  sufficiently  appeal's  that  the  very 
puipose  of  issuing  these  debentures  was  to 
enable  the  contractor  to  mise  money  upon 
them  to  finance  the  company,  and  this 
having  been  carried  out  by  del)entures, 
which  on  the  face  of  them  pm-port  U>  l>e 
assignable,  and  which,  if  i*egular,  would 
))o  transfemble  at  law,  the  company  ai*e 
not  now  at  liberty  to  assort  the  invalidity 
of  these  delx?ntuit»  as  against  Pocock  and 
Trickett,  who  have  advanced  their  money 
bona  fide  without  notice  of  any  inx»gu- 
larity.  I  must  infer  from  the  minutes 
and  the  other  evidence  before  me  that 
these  debentm*es  were  issued  by  the  com- 
pany to  the  contractor  for  the  purpose  of 
rjiising  money  upon  them.  Assuming 
that  the  conti-actor  paid  nothing  to  the 
company  for  the  del)enture6,  which  was 
probably  the  case,  though  on  the  face  of 
them  they  purjwrt  to  have  Ijecn  issued  for 
full  consideration,  the  o)>ject  was  that  he 
should  go  into  tlie  market  and  induce 
other  persons  to  advance  money  upon 
them  for  the  purposes  of  the  c(>niiKmy. 

In  Dickson  v.  The  Sinuisea  Vale  ami 
Neath  and  Brecon  liaibray  Company  (-1), 
an  e<iuitable  tninsfereo  of  a  money  Iwntl 
was  held  entitled  to  recover  npon  it 
against  the  company  without  I'egard  to  an 
equity  which  might  have  pi^vailed  be- 
tween   the    company    and    the    original 
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holder  of  tho  bond,  because  the  bond  had 
been  given  for  the  purpose  of  raising 
money  upon  it,  and  therefore  the  trans- 
feree who  had  advanced  money  had  a 
superior  equity.  It  was  held  in  eflFect 
that  if  an  action  had  been  brought  in  that 
case  in  the  name  of  tho  obligee,  the  defence 
would  have  been  equitable,  and  the  repli- 
cation would  have  shewn  that  the  equit- 
able transfei'ee  of  the  bond  hail  a  l)etter 
equity.  The  same  point  was  decided  in  In 
re  The  BUtkeU'y  Ordnance  Company;  ex 
parte  Tfie  New  Zealand  Banking  Cor- 
poration  (16). 

In  this  case,  if  the  action  had  been  in  the 
contractor's  name,  or  in  that  of  Yeoman, 
the  suggestion  i^  that  the  company  would 
have  had  a  legal  defence  against  which  an 
equitable  replication  would  not  have  been 
available. 

Would  there  have  been  a  defence  at 
lawl  To  an  action  by  the  contractor 
thei-e  would,  because  he  knew  the  issue 
was  irregular.  To  an  action  by  Yeoman 
as  to  the  debentures  not  i^gistcred  in  his 
name  the  same  defence  would  have  been 
an  answer.  As  to  tho.se  which  were 
registered  in  his  name  there  is  more 
doubt ;  but  I  think  I  must  take  it  that 
Yeoman  gave  no  valuable  considcnition 
for  these  debentui*es,  and  that  the  legal 
invalidity  of  them  could  be  effectively 
pleaded  against  him. 

Tlien  the  point  of  difficulty  is  this. 
Suppose  an  action  brought  by  Pocock  or 
Trickett  in  the  name  of  the  contractor  or 
sub-contractor,  and  that  a  plea  were  put 
in  of  the  legal  invalidity  of  the  deben- 
tures, would  there,  under  the  old  prac- 
tice, have  been  an  equity  to  support  a 
bill  in  Chancery  for  an  injunction  to 
restrain  the  compiny  from  insisting  uiK)n 
such  a  plea  ] 

In  lliyfjs  V.  Thi  Norilvem  Assam  Tea 
Company  (17)  the  facts  were  very  .similar. 
Certain  debentures  in  the  form  of  bonds 
payable  to  Higgs,  bis  executors,  adminis- 
trators or  assigns,  were  secui*ed  by  a 
covering  mortgjige  ex])re.s8<xl  to  bo  for  the 
Ix'ucfit  of  tho  "  holdore  for  the  time  being  " 
of  these  debentuies.    Lord  Ummwell,  who 

(10)  M  Law  J.  Ucp.  Ghiiiic.  418;  Law  Kcp. 
3  Clumc.  \rA. 

(17)  38  Law  J.  Kep.  Exch.  233;  Law  Rep.  4 
Exch.  387. 


delivered  the  judgment  of  the  Oomt, 
pointed  oat  that  the  defenoe  to  an  Mtion 
by  the  original  owner  was  a  legal  8et-(4 
and  considered  whether  theire  was  w 
equity  to  restrain  such  a  plea.  Tliere 
might  be,  he  intimates,  eitlier  from  the 
conduct  of  the  company  in  iasning  the 
debentures  in  such  a  manner  as  to  indooe 
the  belief  that  they  were  legally  transfer 
able,  or  if  they  had  by  their  subsequent 
conduct  recognised  the  particular  tniu&r 
— both  of  which  drcomstances  concomd 
in  that  case. 

The  decision  of  Lord  Cairns  in  the 
Natal  Investment  Company  (14),  which 
some  lawyers  have  been  puoled  to  fboqd- 
cile  with  other  cases,  is  explained  in.  Inn 
The  General  Estates  Company;  exparU 
The  CUy  Bank  (18),  in  a  way  whidi  to 
my  mind  is  very  satis£EM;tory.  The  insizii- 
ment  there  in  question  was  a  money  bond, 
and  the  words  used  in  it  were  only  eqai?a- 
lent  to  the  word  ''  assigns,"  whidi  ooboib 
in  every  money  bond,  and  is  never  onder- 
stood  to  represent  that  it  is  assignable  at 
law  but  oi]dy  in  equity,  and  therefore  imlj 
transferable  subject  to  equities ;  but  Lord 
Cairns  did  not  decide  that  if  an  instru- 
ment is  issued  purporting  to  be  legallf 
assignable,  and  which  the  public  have  a 
right  to  believe  to  be  so,  the  company  can 
maintain  an  equitable  defence  whidi  thej 
might  have  against  the  original  owner  ao 
as  to  defeat  the  claim  of  an  eqaitaUe 
transferee  for  value. 

Thus  understood,  the  case  Ls  identical 
with  The  Athen<mim  Life  Assfirance  dn^ 
pany  v.  Pooley  (13).  In  neither  case  was 
thei*e  any  intimation  by  the  company  tliat 
the  instrument  was  transferable  at  law. 

I  understand  the  law  as  at  presat 
settled,  or  perhaps  I  should  rather  say  de- 
veloped, thus : — Where  a  company  haye 
power  to  issue  securities,  an  irregularity  in 
the  issue  cannot  be  set  up  agJUDsfccTOT 
the  original  holder,  if  he  has  a  right  to 
pi'esume  omnia  rite  acta — Fotintaim  ▼. 
'The  CarmartliCfi  Bailway  Company  (1). 

If  such  security  be  legally  transferable 

such  an  irregularity,  and  a  Jortiori  any 

iHjuity  ag}unst  the  original  holder,  cannot 

1x3  asserted  by  the  com^mny  against  a  6oa* 

fide  transferee    for    value — Wehb  v.  W« 

(18)  Law  Rep.  3  Ghana  758. 
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Heme  Bay  Commieeianera  (6).  Nor  can 
such  an  equity  be  set  up  against  an  equit- 
able transferee,  whether  the  secui'ity  was 
tnuasferable  at  law  or  not,  if  by  the 
original  oonduct  of  the  company  in  issu- 
ing the  security,  or  by  their  subsequent 
dealing  with  the  transferee,  he  has  a 
saperior  equity — In  re  The  Agra  Bank  ; 
ex  parte  The  Asiatic  Banking  Corporation 
(19),  In  re  The  Blakeley  Ordnance  Corn- 
pany  (16)  and  Dickson  v.  The  Swansea 
Vale  Raikoay  Company  (4). 

There  remains  the  present  case,  in  which 
I  must  treat  the  parties  as  equitable 
transferees  only  of  securities,  which  the 
cx>mpany,  having  power  to  issue  such, 
represent  on  the  face  of  them  to  be  l^ally 
transferable,  and  where  the  company 
would  be  able  to  plead  at  law  against 
tlie  original  holder  or  the  first  transferee 
that  the  debentures  were  invalid  because 
iflBned  by  an  insufficient  meeting  of  share- 
holders. 

I  think  the  decision  of  Iligga  v.  The 
JS'orAem  Aeaam  Tea  Company  (17)  war- 
rants me  in  saying  that  if  the  original 
oonduct  of  the  company  issuing  these  de- 
bentures was  such  that  the  public  were 
justified  in  treating  it  as  a  representation 
that  they  were  legally  transferable,  there 
would  be  an  equity  on  the  part  of  any 
person  who  had  agreed  for  value  to  take  a 
transfer  of  these  debentures  to  restrain 
the  company  from  pleading  their  in- 
validity, although  that  might  be  a  de- 
fence at  law  to  an  action  by  the  trans- 
feror. I  am  only  considering  a  case  in 
which  the  company  had  power  to  issue 
debentures  which  would  be  transferable 
at  law,  and  where  the  equitable  transferee 
had  no  reason  to  suspect  any  irregularity 
in  the  issue. 

It  seems  to  me  that  both  Pocock  and 
Tiickett  are  in  this  position,  and  that 
each  of  them  has  this  equity  against  the 
company. 

Bat  their  rights  being  only  equitable, 
relief  must  be  given  to  them  on  equitable 
tenns. 

In  my  opinion  they  ought  to  be  allowed 
to  recover,  not  the  nominal  amount  of  the 
debentures,  but  only  such  sum,  not  being 
greater  than  that  amount,  as  each  of  them 

(19)  86  Law  J.  Rep.  Chanc.  222 ;  Law  Rep. 
S  Ghana  391. 
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may  be  able  to  prove  he  bo9M  fide  ad- 
vanced upon  the  security  of  the  debentures 
he  received. 

But  this  proof  must  be  allowed  to  them 
in  the  character  of  debenture-holders,  and 
with  all  the  advantages  attaching  to  that 
position  2><*rf'  passu  with  other  debenture- 
holders. 

The  costs  in  each  case  must  be  added  to 
the  debt.  If  no  debt  is  proved,  the  sum- 
mons must  be  dismissed  with  costs. 


Solicitors— T.  R.  Kent,  for  Pocock  ;  Manns  k 
LoDgrlen,  for  Trickett;  Clarke,  Rawlins  &. 
Co.,  for  Carew ;  Haynes  Sc  Clifton,  for  the 
liquidator. 


North,  J. 
1883 
June 


THE  THREE  TOWNS  BANKING 
COMPANY  v.  MADDEVER. 


13  JSliz,  c.  5  —Fraudulent  Conveyance 
— Delay. 

A  conveyance  fraudulent  against  cre- 
ditors under  13  Eliz.  c,  5,  was  set  aside 
after  a  lapse  of  ten  years. 

This  was  an  action  to  set  aside  the  con- 
veyance of  a  small  farm  by  John  Maddever 
to  his  son,  the  defendant,  James  Maddever, 
made  shortly  before  the  death  of  the 
former.  There  was  evidence  that  the 
annual  letting  value  of  the  farm  was  20/., 
and  the  selling  value  was  about  500/., 
both  at  the  time  of  the  transaction  and  the 
present  time.  The  conveyance  was  made 
in  consideration  of  a  small  sum  of  money 
and  a  covenant  to  piiy  an  annuity  of  16/. 
during  the  life  of  John  Maddever,  who 
was  then  81  years  of  ago. 

On  the  26th  of  November,  1870,  John 
Maddever  made  himself  jointly  and 
severally  liable  on  a  bond  with  Edmund 
Fry  and  John  Peain  in  the  penal  sum  of 
160/.  to  the  plaintiffs,  the  Three  Towns 
Banking  Company,  to  secure  an  tidvance 
to  Edmund  Fry  and  interest. 

On  the  10th  of  October,  1871,  the 
plaintiff  company  took  out  a  debtor's  sum- 
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The  Three  Tonms  Banking  Co,  v.  Maddever. 

mons,  which  was  duly  served,  and  of 
which  the  defendant  James  Maddever 
had  notice  before  the  19  th  of  October, 
1871,  when  the  conveyance  wajs  executed. 
The  plaintiff  company  presented  a  bank- 
ruptcy })etition  against  John  Maddever 
on  the  2nd  of  November,  1871,  which 
was  appointed  to  l)e  heard  on  the  22nd. 
John  Maddever  died  on  the  18th  of 
November,  1871. 

The  writ  in  this  action  was  issued  on  the 
3rd  of  November,  1881,  theplaintififs  being 
the  Three  Towns  Banking  Company,  and 
a  nominee  who  had  taken  out  letters  of 
administration  to  the  effects  of  John 
]VIaddever  for  the  purpose  of  the  action. 

IlvjginSy  Q,C.,  and  Eyre,  for  the  plain- 
tifis. 

\Varminfjto7i,  Q.C,  and  Mors^ieady  for 
the  defendant. — The  plaintiffs'  right  is 
banned  in  eipiity  by  lachas  and  delay  in 
allowing  the  defendant  to  remain  so  long 
in  undisturbed  ]KXssosKi()n  and  to  deal  with 
the  property — Wright  v.  Vamlerplank  (1), 
Jfave)ulen  v.  Lord  Amiesle}/  (2),  Turner  v. 
Collins  (3)  and  Uatcl^  v.  IltUdi  (4). 

North,  J.,  sUited  the  facts,  and  held 
the  conveyance  fraudulent  under  the  Act, 
and  proceeded : — Under  those  cii-cum- 
stances  it  is  said  that  the  effect  of  the 
plaintiffs  abstaining  from  suing  gave  the 
defendant  some  equity  to  say  that  they 
ought  not  to  take  the  promises  now.  I 
know  nothing  to  bar  the  plaintiffs'  right 
where  there  have  been  no  acts  of  the 
plaintiffs,  and  the  time  necessary  to  raise  a 
iKir  under  the  Statute  of  Limitations  has  not 
elapsed ;  but  where  there  has  been  merely 
abstinence  by  the  plaintiffs,  and  the  defen- 
dant is  left  in  possession  without  the 
claim  being  enforced,  I  do  not  see  what 
he  has  to  complain  of  for  being  left  in 
jwssession  of  the  property.  I  do  not  say 
that  would  have  been  so  if  the  property 
had  boon  let  and  there  were  any  applica- 
tion for  an  account  of  back  rents,  or  if 
there  were  any  application  that  I  should 

(1)  8  Do  CJex,    M.  A:  (J.   i;W;  2  Kay  vt  J.  1  ; 
25  Law  J.  Ucp.  Chanc.  753. 

(2)  2  Sch.  &  \Ait  030. 

(3)  41  Law  J.  Kep.  Chanc.  558 ;  Law  Itep. 
7  Ch.  D.  329. 

(4)  9  Ve8.  292. 


charge  him  with  an  occupation  rent  Bat 
considering  that  all  that  was  done 
that  the  defendant  was  left  in 
of  the  property,  I  do  not  see  that  tfaeie  ii 
any  time  short  of  the  time  mentioned  in 
the  Statute  of  Limitations  that  wofold 
deprive  the  plaintifiEs  of  their  right 
Then  it  is  said  that  they  allowed  him  io 
deal  with  the  property ;  as  to  tbat^  they 
allowed  him  to  remain  in  poesession  of  the 
property,  and  he  did  have  power  to  deal 
witli  it,  and  it  does  appear  that  he  has 
effected  a  mortgage  which  very  likely  will 
embarrass  the  plaintiffs ;  but  as  £eur  as  he 
is  concerned  he  lost  nothing,  and  I  do  not 
see  anything  prejudicial  to  him  by  his 
being  allowed  to  remain  in  poesessioD. 
The  decree  will  therefore  be  that  the  con- 
veyance is  void  against  the  plaintiff  and 
other  creditors.  That  must  be  so  as 
matter  of  form.  If  the  other  creditors  are 
IxiiTed  by  statute,  they  will  get  nothing. 


Solicitors — A.  Cheese,  agent  for  Cortcis^  Pttne, 
Plymouth,  for  plaintiffs  ;  Cowlard  k  GhowDe, 
iigcnts  for  Ck>wlard  &  Cowlaid,  Launoestoo, 
for  defendant. 


Ex    parte    the    OBlAf 

WESTERN  RAILWAY  C0»- 

PANY ;  in  re  BUSHffli- 


[IN  THE  COURT  OF  APPEAL.] 

Bankruptcy. 
Jessel,  M.K. 
Cotton,  L.J. 

BOWEN,  L.J. 

1882. 
Nov.  30. 

Bankruptcy — liaUuKiy  Company—  iMl^ 
J  or  FreiglU  —  Receiver  and  Manager^ 
Jurisdiction, 

A  trader  entered  into  an  agreement  wi^ 
a  raUtJoay  company,  by  which  the  €ompa0^^ 
toere  to  render  a  monthly  acoofini  qf  ^**L 
charges /or  freight  of  goods  carried  by  <A^*^ 
/or  the  trader,  and  the  company  were  ^ZJ 
liave  a  general  lien  /or  all  moneys  due  ^r 
tliem  on  all  goods  belonging  to  him  in  th^^^ 
hamds.  He  a/tenjoards /^Led  a  Uquidaiii^^ 
petition,  and  a  receiver  cmd  manager  ^^ 
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hu  bunness  was  appointed,  who,  in  order 
to  carry  on  the  business,  bought  goods  with 
his  own  money,  and  sent  them  by  the  com- 
pcMj/s  raUioay.  The  company  detained 
the  goods  Hauler  tfieir  lien,  and  only  de- 
livered them  on  j*ayment  of  50/.,  which 
was  due  to  them /or  freight.  TJie  receiver 
paid  the  50t  urider  protest,  and  the  Court 
qf  Bankruptcy  ordered  the  company  to 
repay  it : — Held,  that  tJie  Court  of  Bank- 
ruptcy had  no  jurisdiction  to  m>ake  tlie 
order. 

This  was  an  appeal  from  a  decision  of 
Mr.  Regiistrar  Hazlitt,  sitting  as  Chief 
Judge  in  Bankruptcy. 

On  the  13th  of  April,  1882,  A.  T. 
Buahdly  who  carried  on  business  as  a  tea 
And  coffee  merchant  in  London,  and  va- 
rious other  towns  in  England  and  Scot- 
land, entered  into  an  agreement  with  the 
Oreat  Western  Railway  Company,  by 
which  it  was  provided  that  ticcounts  should 
be  rendered  monthly  by  the  company  for 
the  carriage  of  the  goods  tmnsmitted  by 
him  over  their  railway  in  the  course  of  his 
business,  such  accounts  to  bo  paid  in  full 
seven  days  after  delivery  of  the  same.  It 
was  also  provided  that  goods  sent  by  or 
belonging  to  Bushell  should  be  subject  to 
a  general  lien  in  favour  of  the  company 
for  all  moneys  due  to  them  on  any  account, 
and  that  in  case  of  bankruptcy,  insolvency 
or  stoppage  of  payment,  such  lien  should 
take  effect  immediately  for  any  sums 
appearing  due  in  the  books  of  tibo  com- 
ply. 

On  the  8th  of  September,  1882,  Bushell 

filed  a  liquidation  petition,  and  one  Foster 

was  appointed  receiver  and  manager  of  his 

nnyperty  and    business.      At    this  date 

Aiahell  owed  the  company  105/. 

.After  the  appointment  of  the  receiver 

jbocis  were  purchased  by  him  in  London 

fla^  ^  his  own  moneys,  and  sent  to  Bushell 

^    ^SQe  of  his  places  of  business  in  Bir- 

^■^gnam«      These  goods   were   detained 

y  "*ie  company  under  their  lien,  who  re- 

[J^^   to  deliver  them  without  payment  of 

^^»    'Which  the  receiver  accordingly  paid 

protest,  and  the  goods  were  de- 


against  which  order   the  company  now 
appealed. 

Robinson,  Q.C.,  and  Medd,  for  the  com- 
pany.— The  Court  of  Bankruptcy  had  no 
jurisdiction  in  this  matter.  The  receiver, 
having  1x)ught  the  goods  with  his  own 
money,  cannot  bring  the  company,  who  are 
outsiders,  into  the  Court  of  Banki'uptcy. 
The  company  are  entitled  to  the  lien  under 
their  agreement — In  re  Tlie  Northfield 
Iron  ami  Steel  Company  (1). 

[Jessel,  M.R. — In  that  case  the  words 
of  the  agreement  applied,  here  they  do 
not.] 

Herbert  Reed,  for  the  receiver. — The 
goods  were  the  property  of  the  receiver. 

Jessel,  M.R. — As  regards  the  merits  of 
the  case,  I  think  the  company  have  made  a 
mistake.  The  agreement  gives  them  no 
lien  whatever  on  the  receiver's  goods,  and 
they  would  have  no  defence  to  an  action 
by  him.  But  on  the  question  of  jurisdic- 
tion, which  the  company  have  chosen  to 
raise,  I  am  sorry  to  see  such  an  objection 
taken  by  a  great  com{)any ;  it  can  only 
result  in  mere  costs.  I  cannot  see  what 
jurisdiction  the  Comt  of  Bankruptcy  had 
to  order  the  re-payment  of  the  money.  But 
as  the  company  have  chosen  to  argue  the 
case  on  the  merits,  as  well  as  on  the  ques- 
tion of  jurisdiction,  the  Registrar's  order 
will  be  discharged  witliout  costs. 

Cotton,  L.J.,  and  Bowen,  L.J.,  con- 
curred. 


Solicitors— R.    R.    Nelson,   for    the  company; 
Himltiion- Miller  &  Vernon,  for  the  receiver. 


application  to  the  Court  of  Bank- 
^le  Registrar  ordered  the    com- 
to  repay  jthe  502.  to  the  receiver, 


(1)  14  Law  Times,  N.S.  695. 
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In  re  hopkins. 

WILLIAMS  V.  HOPKINS. 


Bankruptcy  Hides ,  1870,  rules  99  and 
100 — Secured  Creditor — Admi/nistratian, 

Secured  creditors  of  an  insolvent  estate 
da/i/itved  for  400^.  anftd  interest ;  they  vahied 
their  security  at  500/.  /  their  names  were 
struck  out  from  the  schedule  of  creditors  in 
the  chief  derlCs  certificate.  The  security 
realised  more  than  500/. ; — Held,  that 
their  right  to  the  beneft  of  security  was 
not  limited  to  500/. 

This  was  an  action  for  the  administra- 
tion of  the  estate  of  John  C.  Hopkins,  in 
which  judgment  was  given  in  1878.  The 
executors  of  George  Hopkins  claimed  to  be 
creditors  in  respect  of  400/.,  and  interest 
from  the  20th  of  September,  1877,  on  four 
joint  and  several  promissory  notes  for 
100/.  each,  given  by  John  C.  Hopkins  and 
Henry  W.  C.  Hopkins  (who  was  the  de- 
fendaiit  in  the  action  and  executor  of 
John  C.  Hopkins).  The  debt  was  secured 
by  equitable  charge  on  certain  real  estate 
given  by  the  executor  before  the  action 
commenced.  The  executors  of  C^rge 
Hopkins  had  been  required  by  the  plain- 
tiff in  the  action  to  value  their  security, 
which  they  did  at  500/.  Their  names 
were  struck  out  of  the  schedule  of  cre- 
ditors. The  property  on  which  they  had 
a  charge  was  sold,  and  realised  more  than 
500/.  Their  debt  and  interest  also  amounted 
to  more  than  500/.  A  question  raised  on 
second  further  consideration  was  whether 
they  were  entitled  to  the  security  for  more 
than  500/. 

Glasse,  Q.C,  and  Dundas  Gardiner ^  for 
the  plaintiff  in  the  action. — The  mort- 
gagees, by  carrying  in  their  claim  and 
valuing  their  security,  brought  themselves 
within  rules  99  and  100  of  the  Bank- 
ruptcy Rules,  1870,  and  were  not  en- 
titled to  more  than  the  value  set  on  the 
security  out  of  the  property  when  realised. 

W.  W.  Ka/rslake,  Q.C.,  and  P.  A.  King- 
don,  for  the  executors  of  C^eorge  Hopkins. 
— As  mortgagees  they  had  not  had  the 
benefit  of  proof  or  any  benefit  under  the 
bankruptcy,  and  were  therefore  entitled 
to  the  full  benefit  of  their  security. 


By  the  arrangement  for  sale  they  wen 
not  deprived  of  any  right — Hepworik  v. 
ffeslop  (1). 

Glasse,  Q,C.,  relied. 

Fry,    J. — The    question    is,    can  the 
mortgagees  take  more  than  500l,  at  which 
they  valued  their  secorityy  out  oif  the  pro- 
ceeds  of  the  sale  of  the  property  and 
the  rents)    The  answer  to  that  questaon 
depends    on  rules  99  and   100   of  the 
Bankruptcy  Rules,  1870.     [His  Lc»dship 
read   those    rules   and  continued:]     I( 
therefore^    they    are   '' secured    crediton 
so  proving,"  within  rule  100,  they  miat 
hand  over  to  the  creditors  the  balanoe 
in  excess  of  the  amount  at  which  thcf 
valued  their  security.     If  they  are  nol^ 
they  are  not  bound  to   do  so.    In  mj 
opinion    they    are    not    such    creditonL 
The  chief  clerk    rejected    thetr    prae£ 
They  derive,  therefore,  no  bea^  froB 
the    estate,    but   are    secured    crediton^ 
standing  on  their  security,  and  they  oa 
hold  it  for  the  full  amount  of  their  debi 
That  seems  to  me  to  be  only  reasmable^ 
for  the  balance  in  these  cases  is  given  cp 
as  the    purchase-money  for  the  right  to 
prove,  and  if  there  is  no    proof  there 
should  be  no  such  purchase-money.    Thef 
can  have  their  principal  and  intorest^  and 
the  costs  of  realising  their  security,  in  fbiDt 
but  no  costs  of  seeking  to  be  admitted  to 
prove. 

Solicitors— Dangerfield  &  Bljrthe,  agents  fior 
Symonds  &  Son,  Dorchester,  for  plaintflf; 
J.  McClellan,  for  defendants. 


(1)  3  Hare,  486. 
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Ex  parte  hauxwell  ; 
in  re  hehinowat. 


—Bitt  of  Sale — AssignmeTU 
he  Whole  of  his  Property — 
revious  Agreement — N'on- 
^iUa  oj  Sale  Act,  1878,  as, 
bankruptcy  Act,  1869,  s,  6. 

^ichieh  enables  the  grantee 
y  aU  the  grantor's  property 

date  of  its  execution,  but 
*operty  to  be  thereafter  ao- 

including  that  which  may 

m^cma  of  the  advance  then 

f  not  necessarily  void  as  an 

5cy. 

hapman  (12  Com.  B.  Eep. 

Rep.  C.P.  173]  overruled, 
Ider  of  a  bill  oj  sale,  which 
pen  <Ae  ground  of  its  being 
of  all  the  grantor's  property 
tideraiion,  attempts  to  sup- 
round  that  it  was  given  in 
\  prion  parol  agreement,  the 
m  to  shew,  not  only  that  such 
t  did  in  fact  exist,  but  that 
spects  bonafde, 
liner;  in  re  Barker  (Law 
.  245)  distinguished, 

I  appeal  from  a  decision  of 

dngway  carried  on  business 
etnufacturer  at  Wakefield, 
r  May,  1882,  being  in  want 
applied  to  the  manager  of 
County  Bank  at  Wakefield 
3xceeding  300^.  on  a  current 
the  bank.  The  manager 
Qce  the  money  upon  having 
.  thereof  secured  by  two 
5ordingly,  two  friends  of 
William  Hauxwell  and  Wil- 
gteed  to  become  such  sure- 
inderstanding  that  Heming- 
.ye  them  an  assignment  of 
his  household  furniture, 
ACy  whenever  called  upon 

-OHAKa 


to  do  80.  In  pursuance  of  the  arrange- 
ment, Hauxwell  and  Bogers  gave  a  written 
guarantee  to  the  bank  for  the  amount  of 
the  advance.  A  bill  of  sale  was  shortly 
afterwards  prepared,  which  recited  the 
arrangement  that  had  been  entered  into, 
and  by  which  Hemingway  assigned  to 
Hauxwell  and  Rogers  all  his  household 
furniture,  stock-in-trade,  <kc.,  as  a  security 
for  the  repajnnent  of  the  loan  to  the  bank, 
and  as  an  indemnity  to  the  sureties.  This 
deed,  however,  was  not  executed  until  the 
22n(i  of  August,  1882.  It  was  afterwards 
duly  registered. 

On  the  6th  of  November,  1882,  Heming- 
way filed  a  liquidation  petition  in  the 
County  Court  at  Wakefield,  and  on  the 
same  day  a  receiver  and  manager  of  his 
business  was  appointed. 

On  the  7th  of  November  the  bill  of  sale 
holders  took  forcible  possession  of  the 
debtor's  business  premises  and  stock-in- 
trade. 

On  the  27th  of  November,  at  the  first 
meeting  of  the  creditors,  resolutions  were 
passed  for  a  liquidation,  and  trustees  were 
appointed.  The  bank  proved  in  the  liqui- 
dation for  306^.  13«.  10(2. 

On  the  28th  of  December  the  trustees 
applied  to  the  County  Court  for  an  order 
declaring  the  bill  of  sale  fraudulent  and 
void  as  against  the  trustees,  and  an  act  of 
bankruptcy,  and  also  void  under  the  Bills 
of  Sale  Act,  1878,  and  for  a  perpetual 
injunction  restraining  the  bill  of  sale 
holders  from  interfering  with  the  debtor's 
property.  Upon  this  application  affidavits 
were  filed,  shewing  what  took. place  when 
the  bill  of  sale  was  given.  The  debtor 
stated  in  his  affidavit  that  no  agreement 
was  entered  into  by  him  on  the  13th  of 
May  to  give  Hauxwell  and  Rogers  an 
assignment  of  the  whole  of  his  household 
fumitiu^  and  stock-in-trade,  kc,,  and 
that  the  whole  of  his  property  and  effects 
was  included  in  the  assignment.  The 
account  of  what  took  place,  deposed  to  by 
both  Hauxwell  and  Rogers,  wtA  that  the 
debtor  agreed  to  give  them  the  assign- 
ment before  they  agreed  to  become  sure- 
ties ;  and  that  a  draft  bill  of  sale  was 
at  once  prepared  by  a  Mr.  Kemp,  a  solici- 
tor, and  agreed  to  by  the  debtor  a  day  or 
two  after  the  13th  of  May.  The  debtor 
was  to  attend  the  next  day  and  execute 
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th^  engrossment,  but  neglected  to  do  so. 
Kogers  called  upon  him  several  times 
wi&out  finding  him,  or  receiving  only 
excuses ;  and  at  last  the  execution  of  the 
bill  of  sale  was  only  obtained  by  the  solici- 
tor and  Rogers  attending  at  the  debtor's 
place  of  business  and  waiting  several  hours 
to  catch  him. 

The  Registrar  of  the  Ck>unty  Court  made 
the  order  asked  for,  and  the  holders  of 
the  bill  of  sale  appealed  to  the  Chief 
Judge. 

The  appeal  wiis  heard  on  the  12th  of 
February,  1883. 

E,  Coo])€r  Willis f  Q.C.,  and  Tote  Lee, 
for  the  appellants  the  bill  of  sale  holders. 
— There  is  no  question  here  of  order  and 
disposition,  for  the  bill  of  sale  was  regis- 
tered ;  and,  unless  it|can  be  set  aside  as  an 
act  of  bankruptcy,  it  is*  valid.  A  prior 
valid  agreement  for  a  bill  of  sale  Ls  enough 
to  prevent  the  subsequent  bill  of  sale  being 
an  act  of  bankruptcy.  Here  the  agree- 
ment was  bona  Jide,  and  full  consideration 
was  given  for  it — In  re  West;  ex  parte 
Good  (I),  Ex  pdrte  Kilner ;  in  re  Barker 
(2)  and  Ex  parte  Izard  ;  in  re  Cook  (3). 

Winslow^  Q.C,  and  /?.  Vanghan  Wil- 
liams, for  the  trustee. — The  onus  is  on  the 
appellants  to  shew  that  the  bill  of  sale 
was  given  in  pursuance  of  a  valid  agree- 
ment entered  into  for  valuable  considera- 
tion given  at  the  time — Ex  jmrte  Fisher  ; 
in  re  Ash  (4).  Graham  v.  Chapman  (5) 
is  in  our  favoiu*,  and  has  never  been  over- 
ruled. There  is  nothing  to  shew  that  the 
agreement. covered  all  the  property  sub- 
sef|uently  conveycil  in  the  bill  of  sale. 
But  the  property  was  in  the  order  and 
disposition  of  the  debtor,  for  the  agreement 
ought  to  have  been  reduced  into  writing 
and  registered — Bills  of  Sale  Act,  1878, 
8.  4.  Besides,  the  20th  section  of  that  Act 
is  repealed  by  section  15  of  the  Act  of 
1882  ;  and  that,  we  submit,  affinsts  bills  of 
sale  registered  before  the  Ist  of  November, 

(1)  51  Law  J.  Rep.  Chanc.  831 ;  Law  Rep. 
21  Ch.  D.  808. 

(2)  Law  Rep.  13  Ch.  D.  215. 

(3)  43  Law  J.  Rep.  Bankr.  31 ;  Law  Rep. 
9  Chanc.  271. 

(4)  41  Law  J.  Rep.  Rankr.  62;  Law  Rep. 
7  Chanc.  636. 

(6)  12  Com.  B.  Rep.  85 ;  21  Law  J.  Rep.  C.P. 
178. 


pf.S. 
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1882.  K  it  had  not  been  so  intended,  tin 
wording  of  sections  3  and  20  of  ^e  Act  of 
1882  would  have  been  different.  Where 
a  transaction  is  protected  up  to  a  oertun 
point  and  no  further,  it  is  natural  to  sup- 
pose that  after  that  point  the  Act  ^mUes. 
_E.  0.  WiUis,  Q.C.,  in  reply.— Non.- 
registration  of  a  prior  deed  cannot  affect  a 
subsequent  valid  registered  bill  of  eala 
The  point  a.s  to  registration  of  the  agree- 
ment was  not  taken  in  the  Ck>urt  below ; 
and  there  is  no  evidence  that  the  property 
was  in  the  debtor's  order  and  dispositioD. 

Bacon,  O.J. — The  object  and  intention 
of  all  the  Bills  of  Sale  Acts  is  that  then 
shall   be  the  utmost  publicity  given  to 
these  transactions.     Publicity  is  the  thing 
required.     The  Bills  of  Sale  Act^  1878, 
s.  4,  enacts  that  if  a  man  enters  into  any 
agreement  within  the  definition  cf  a  '^  bill 
of  sale,'*  "  whether  intended  or  not  to  be 
followed  up  by  the  execution  of  any-oCher 
instrument  by  which  a  right  in  equity  to 
any  personal  chattels,  or  to  any  charge  or 
security  thereon,  shall  be  conferred,"  eoA 
agreement  shall  be  registered.    The  om 
here  is  that  the  present  appellantB  weie 
induced  to  become  sureties  for  the  debtor 
to  the  bank  for  300^.,  and  in  retum  fiir 
that  he  was  to  give  them  a  security.    One 
of  the  appellants  says  he  mentimed  to 
the  debtor  that  he  required  security.   The 
other  says  that  he  required  the  security  of 
a  bill  of  sale,  and  that  the  debtor  agreed 
to  give  that  security  :  the  appellants  afr 
cordingly  rely  upon  an  agreement  which 
they  say  might  have  been  specifically  pe^ 
formed.      In  equity,  no  doubt,  it  m^t 
have  been  enforced ;   but  the  statute  re* 
quires  the  agreement  to  be  registered  ftr 
the  sake  of  creditors ;  and  as  it  was  neofifi- 
sary,    for   the    agreement    to   have  vaj 
validity,  that  it  should  be  duly  registered, 
tliat  argument  has  no  application  to  the 
present  case.     [His  LonUJiip  then  steted 
and  considered  the  recitals  in  the  laU  « 
sale,  and  the  evidence  on  the  point  whe- 
ther the  debtor  had  or  had  not  agreed  to 
give  a  security  before  the  guarantee  wtf 
signed,  upon  which  he  expressed  himsdf 
unable  to  come  to  any  conclusion,  aod 
proceeded :]     The    case  is   therefijre  re- 
duced to  the  operation  of  the  statote; 
and,  in  my  opinion,  nothing  wonU  be 
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more  unsafe  or  more  repugnant  to  the 
provisions  of  the  statute  than  to  hold  that 
under  a  secret  agreement — a  non-regis- 
tered, and  therefore  secret  agreement — a 
man  should  be  able  to  go  into  the  world 
mnd  borrow  300^.,  to  carry  on  his  trade,  to 
contract  debts,  to  acquire  property,  and  to 
do  all  the  things  that  a  trader  can  do, 
when  there  was  hanging  over  him  this 
undertaking    that    he   would,   when    re- 
quired, execute  an  assignment  of  all  his 
pirc^rty.     It  must  have  been  all  his  pro- 
perty, otherwise  the  consequence  would 
have  been  that  as  soon  as  he  had  got  the 
guarantee  for  300^.  he  might  have  drawn 
a  cheque  on  the  bank  for  that  identical 
sum ;   and  upon  the  appellants  insisting, 
^  Now  you  shall  make  an  assignment  to  us 
of  all  your  estate  and  effects,"  they  might 
haye  realised  that  security,  and  so  have 
got  the  300/.  into  their  own  pockets.     It 
18  not  necessary  to  try  it  by  any  such  test 
•a  this,  because  this  agreement  being  in 
the  terms  which  the  appellants  represent, 
it  mnst  have  meant  all  the  effects  he  was 
then  possessed  of.     The  debtor  is  allowed 
to  carry  on  business  from  the  month  of 
May  down  to  August  without  any  security 
liaTing  been  executed.     What  is  the  con- 
fleqnence  of  that)     That  the  guarantors 
become  secured  for  300/.  against  all  the 
other  creditors,  and  that  the  debtor  was  at 
liberty  to  deal  to  any  extent  he  might 
think  fit.     Mr.  Willis  has  argued  that  as 
the  agreement  is  a  good  agreement,  and 
not  in  itself  an  act  of  ban!b*uptcy,  there- 
it  forms  the  true  and  proper  considera- 
for  this  bill  of  sale,  and  that  the  bill 
of  nle  is  therefore  a  valid  instrument. 
In  my  opinion  it  is  directly  opposed  to  the 
enactments  of  the  Bills  of  Sale  Act ;  and 
the  alleged  agreement,  if   it    had    been 
pfoved  more  distinctly  than  it  has  been, 
ooold  not  be  sufficient  consideration  for 
this  bill  of  sale.     Nor  is  the  agreement 
etftled  as  being  the  consideration.      The 
words  of  the  bill  of  sale  are, ''  in  pursuance 
€sf  ihe  said  agreement,  and  in  consideration 
of  the  premises,"  the  debtor  conveys,  not 
■n  that  he  had  on  the  13th  of  May,  but 
all  that  he  had  on  the  27th  of  August  and 
tlMit  he  might  thereafter  have ;  and  from 
the  date  of  the  execution  of  the  bill  of 
it  is  not  disputed  that  he  carried  on 
and  contracted    debts  and 
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acquired  property ;  and  when  in  November 
he  flELils,  the  appellants  enforce  their  secu- 
rity,  and  take  the  whole  of  his  property 
under  their  bill  of  sale.  Under  these  cir- 
cumstances, in  my  opinion,  not  only  in 
consequence  of  the  binding  effect  of  the 
statute,  but  also  on  the  plain  law  of  the 
case,  this  bill  of  sale,  made  in  consideration 
of  an  agreement  not  r^^istered,  is  not  an 
instrument  upon  which  the  appellants  can 
properly  rely ;  and  the  appeal  must  be 
dismissed,  with  costs. 

From  this  decision  the  bill  of  sale 
holders  appealed. 

After  the  appeal  had  been  opened  the 
case  was  adjourtied  for  the  attendance  of 
Mr.  Kemp  to  give  evidence  of  the  circum- 
stances under  which  the  bill  of  sale  was 
executed.  He  attended,  and  was  examined 
and  cross-examined,  his  evidence  substan- 
tiating the  account  given  by  Rogers. 

Cooper  WiUiSy  Q.C.y  and  Yate  Lee,  for  the 
appellants,  repeated  the  arguments  used 
in  the  Court  below,  in  the  course  of  which 
they  cited  Ex  parte  Izard;  in  re  Cook 
(3),  Ex  parte  Burton  ;  in  re  TunstaU  (6), 
Ex  parte  KUner ;  in  re  Barker  (2)  and 
Raineden  v.  Lupton  (7). 

WimloWy  Q,C.,  and  li.  Vaughan  Wil- 
liamSj  for  the  trustee,  relied  upon  Ex 
parte  Fisher ;  in  re  Ash  (4),  Graham  v. 
Chapman  (5),  Loinax  v.  Buxton  (8)  and 
Ex  parte  Uawker  ;  in  re  Keely  (9). 

Willis,  Q.C.,  in  reply. 

LiNDLEY,  L.  J. — This  is  an  appeal  from 
the  decision  of  the  Chief  Judge,  who  him- 
self dismissed  an  appeal  from  the  Regis- 
trar ;  and  the  effect  of  the  proceedings  up 
to  the  time  of  their  being  brought  into 
this  Court  was,  as  I  understand,  this,  that 
this  bill  of  sale  was  held  invalid.  From 
that  decision  there  is  now  an  appeal  to  us, 
and  we  have  to  consider  it. 

Now  the  facts  are  very  short,  and  ex- 
cept on  one  point  they  are  hardly  in  dis- 
pute at  all.  It  appears  that  the  bankrupt 
Hemingway,  in  May,  1882,  wanted  an  ad- 

(6)  Law  Rep.  13  Ch.  D.  102. 

(7)  43  Law  J.  Rep.  Q.B.  17;  Law  Eep.  9 
Q.B.  17. 

(8)  40  Law  J.  Rep.  C.P.  150;  Law  Rep.  6 
C.P.  107. 

(9)  41  Law  J.  Rep.  Bankr.  34 ;  Law  Bep.  7 
Chanc.  214. 
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vance  of  some  money  for  the  purpose  of 
carrying  on  his  business,  and  he  went  to 
the  bank  for  accommodation,  and  an 
arrangement  was  made  between  him  and 
his  bankers  that  he  should  have  that 
accommodation  to  the  extent  of  300^.  As 
a  matter  of  business  that  would  be  the 
limit  to  which  he  might  overdraw. 

As  a  matter  of  form  the  bank  probably 
would  credit  him  with  what  he  wanted 
and  let  him  draw  to  that  extent ;  but  the 
bank  made  it  part  of  the  bargain  that 
before  they  did  accommodate  him  as  he 
desired  they  should  be  guaranteed  by  a 
couple  of  names,  and  the  bankrupt  accord- 
ingly induced  two  friends  of  his,  of  the 
name  of  Hogers  and  .Hauxwell,  to  become 
sureties  to  the  bank  for  the  accommoda- 
tion, and  they  did  so  on  the  Idth  of 
May. 

Now  as  to  whether  there  was  or  was 
not  a  promise  by  the  bankrupt  at  that 
time  to  giv J  them  a  security  so  as  to  in- 
demnify them  against  the  liabilities  which 
they  incurred  to  the  bank,  there  is  a  con- 
flict of  testimony,  because  Hemingway  in 
his  affidavit  denies  that  there  was  any 
such  agreement. 

The  denial  is  in  very  guarded  language, 
but  still  there  it  is  for  what  it  is  worth. 
On  the  other  hand  there  is  the  evidence  of 
the  sureties,  and  there  is  the  evidence  of 
Mr.  Kemp;  and  upon  the  point  as  to 
whether  or  not  there  was  a  stipulation  on 
the  part  of  the  suretie^^  that  they  should 
have  an  assignment  of  his  proi)erty  by 
way  of  security,  I  am  satisfied  that  the 
truth  lies  on  the  side  of  the  sureties,  and 
that  thei*e  was  a  botiajide  arrangement  of 
that  kind.  That  is  a  mere  question  of 
testimony ;  and  even  on  the  affidavits, 
having  regard  to  the  really  very  cai'eful 
way  in  which  Hemingway's  affidavit  is 
drawn,  I  should  have  come  to  that  con- 
clusion, even  without  Mr.  Kemp's  viva 
voce  evidence;  but  with  that  the  point 
appears  to  me  to  be  established  beyond  all 
reasonable  doubt. 

Then  under  circumstances  which  are 
more  or  less  obscure,  and  which  have 
been  explained  to  us  by  Mr.  Kemp  to-day 
more  fully  than  by  the  affidavits,  the 
security  which  was  then  promised  was  not 
in  point  of  fact  given  till  the  22nd  of 
August.    The  bill  of  sale  was  then  given, 
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and  that  bill  of  sale  was  duly  registered  ; 
and  not  only  was  it  registered,  but  on  the 
30th  of  October,  which  is  oonsiderahly 
before  the  bankruptcy  proceedings,  the 
mortgagees  took  possession. 

Now,  as  regards  the  reason  why  the  bill 

of  sale  which  was  promised  on  the  13th  of 

May  was  not  executed  till  the  22nd  of 

August ;  that  has  been  explained  to  ii8» 

partly  by  the  affidavit  of  the  sureties,  and 

partly,  and  more  particolarlyy  by  the  woa 

voce  evidence  of  Mr.   Kemp.     Without 

going  through  that  evidence  in  detail,  the 

result  to  my  mind  is  that  I  am  satisfied 

that  the    affidavits    of   the  sureties  ire 

trustworthy,  that  there  not  only  was  an 

honest  and  real  bona  fidt  promise  and 

undertaking  to  give  the  bill  of  sale,  hot 

that  there  was  a  proceeding  on  the  part  of 

the  sureties  to  get  it,  that  they  did  try  to 

get  it,  that  they  did  not    abstain  from 

getting  it  in  order  to  bolster  up  the  cradit 

of  the  person  for  whom  they  had  become 

sureties,  and  that  so   fiu:  as  they  wen 

concerned  they  were  honestly  doing  their 

best  to  get  the  security  which  they  wanted, 

and  which  they  had  been  promised.    That 

is  a  question  of  fact,  and  a  question  of 

inference,  and  that  is  the  inference  I  have 

come  to.    I  do  not  say  I  should  haveoome 

to  that  inference  upon  the  affidavitaalon^ 

but  Mr.  Kemp's  evidence  has  satLsfied  me 

that  that  is  the  real  truth  of  the  matter. 

That  disposes  of  the  facts. 

We  now  come  to  the  l^al  consequences; 
and  the  first  thing  we  have  to  consider  ist 
whether  this  bill  of  sale  given  on  the 
22nd  of  August  is  good  for  anjrthingfOr 
good  for  nothing.  First  of  all  we  must 
consider  that  wiUi  regard  to  the  Billa  of 
Sale  Act  itself — ^because,  as  I  underetand 
it,  the  Chief  Judge  has  held  the  bill  of 
sale  invalid,  if  not  upon  the  true  constra^ 
tion  of  the  9th  section  of  the  Bills  <rf  Sile 
Act,  at  all  events  by  reasons  founded  on 
that  section.  The  9th  section  of  the  KOfl 
of  Sale  Act,  as  I  understand,  is  for  the 
purpose  of  meeting  a  specific  method  of 
evading  registration.  That  was  the  object 
of  it,  and,  when  we  look  at  the  langiup 
of  it,  it  is  confined  to  that  particular  ob- 
ject. It  is  restricted  in  its  language.  It 
runs  thus :  "  Where  a  subsequent  bill  ct 
sale  is  .executed  within  or  on  the  eipnr 
tion  of  seven  days  after  the  ezeootion  of 
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a  prior  unr^isiered  bill  of  sale,  and  com- 
prises all  or  any  part  of  the  personal 
chattels  comprised  in  such  prior  bill  of 
sale,  then,  if  such  subsequent  bill  of  sale 
is  given  as  a  security  for  the  same  debt  as 
is  secured  by  the  prior  bill  of  sale,  or  for 
any  part  of  such  debt,  it  shall,  to  the 
extent  to  which  it  is  a  security  for  the 
same  debt  or  part  thereof,  and  so  far  as 
respects  the  personal  chattels  or  part 
thereof  comprised  in  the  prior  bill,  be  ab- 
solutely void,  unless  it  is  proved  to  the 
satisfaction  of  the  Court  having  cognizance 
of  the  case  that  the  subsequent  bill  of  sale 
was  horia  fide  given  for  the  purpose  of 
correcting  some  mateidal  error  in  the 
prior  bill  of  sale,  and  not  for  the  purpose 
of  evading  tlds  Act." 

Now  the  whole  of  that  section  tiims 
upon  this.  It  applies  to  a  case  where  a 
subsequent  bill  of  sale  is  executed  within 
or  on  the  expiration  of  seven  days  after 
the  execution  of  a  prior  unregistered  bill 
of  sale.  In  terms  the  section  does  not 
apply  to  a  case  of  this  kind  at  all.  It 
only  applies  to  a  specific  method  of  evad- 
ing the  Act  which  is  there  pointed  to. 
It  appears  to  me  that  not  only  does  this 
case  not  come  within  the  section,  but  it 
would  not  be  in  conformity  with  legal 
principles  to  base  upon  the  section  a 
method  of  reasoning  which  would  touch  a 
transaction  of  that  kind  which  does  not 
come  within  either  the  letter  or  the  spirit 
of  the  enactment.  So  far  as  the  Bills  of 
Sale  Act  is  concerned,  quite  apart  from 
the  fact  of  possession  having  been  taken 
on  the  30th  of  October,  which  of  course  is 
not  to  be  lost  sight  of,  it  appears  to  me 
that  the  bill  of  sale  cannot  be  held  to  be 
inTalid.  Then  it  is  said,  quite  apart  from 
the  Bills  of  Sale  Act,  that  this  bill  of  sale 
was  an  act  of  bankruptcy — and  that  is  a 
much  more  formidable  question.  Now 
the  bill  of  sale  does  in  substance  assign 
to  the  sureties  for  their  security  the  whole 
of  the  grantor's  property.  It  enables 
them  to  seize  everything  which  he  had. 
lliere  is  no  doubt  about  the  fact.  Then 
it  is  said  that  that  is  an  act  of  banki*uptcy ; 
and  the  first  point  which  I  will  refer  to 
is,  whether  it  is  an  act  of  bankruptcy  by 
reason  of  Qrahomh  v.  Chapnian  (5) ;  and  it 
is  aaid  that  Graham  v.  Chapinan  (5)  shews 
that  if  a  hill  of  sale  is  so  worded  as  to 
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enable  the  creditor  to  whom  it  is  given 
to  seize,  not  only  all  the  property  of  his 
debtor,  but  all  his  property  including 
that  which  may  be  bought  by  the  advance 
then  made,  if  there  be  an  advance,  that 
that  itself  is  an  act  of  bankruptcy.  Well, 
if  Graham  v.  Chapnian  (5)  does  sjiy  that, 
or  if  it  did  decide  that,  it  appears  to  me 
that  Graham  v.  Chapman  (5)  is  distinctly 
wrong.  It  has  been  so  considered  ever 
since  it  was  decided. 

I  do  not  say  it  is  wrong,  because  I 
am  not  sure  that  it  is  not  open  to  this 
explanation  which  is  given  of  it  by  Mr. 
Justice  Willes  in  Lomax  v.  Buxton  (8) 
He  says  :  ''  I  think  that  in  dealing  with 
the  case  of  GraJiam  v.  C^iapman  (5)  we 
must  take  it  to  have  turned  on  the  par- 
ticular terms  of  the  deed,  and  the  mode 
in  which  the  advance  was  there  made; 
and  that  though  there  was  an  advance  in 
point  of  form,  it  came  into  the  hands  of 
the  debtor  under  such  cii*cumstances  that 
he  did  not  get  the  real  enjoyment  of  the 
money  so  advanced."  Well,  if  that  is  so, 
then  what  purported  to  be  an  advance 
was  not  an  advance,  and  then  one  can 
understand  Graham  v.  Chapman  (5).  But 
as  GraJuim  v.  C/tapnian  (5)  is  supposed  to 
be  an  authority  to  the  effect  that  a  bill  of 
sale  in  the  form  so  given  is  necessarily 
bad,  to  that  extent  it  appears  to  me  that 
Gra/uim  v.  CJiapman  (5)  has  been  dis- 
sented from  and  ovenniled,  and  omnot  be 
supported,  and  there  ought  to  be  an  end 
of  it. 

So  much  for  Graham  v.  Chajmian  (5). 
But  then  it  is  said  that  quite  a|)art  from 
Graham  v.  Chapman  (5)  this  bill  of  sale 
ought  to  be  treated  as  an  act  of  bank- 
ruptcy, upon  the  principle  enunciated  by 
this  Court,  and  acted  upon  by  this  Court, 
in  the  case  of  Ex  parte  Kihwr  (2),  upon 
the  ground  that,  although  there  may  have 
been  a  bona  fide  arrangement  to  give  the 
bill  of  sale,  yet  the  sureties  had  in  fact 
been  postponing  the  obtaining  of  that  bill 
of  Side,  and  the  registration  of  it,  in  order 
to  give  credit  to  their  debtor.  Now  Ex 
parte  Kllner  (2)  appesirs  to  me,  if  I  jnay 
say  so,  to  be  a  most  valuable  decision,  and 
a  most  valuable  guide,  and  to  point  out  to 
us  the  extreme  care  which  ought  to  be 
taken  before  we  uphold  transactions  of 
this  description ;  and  if  the  result  of  the 


742 


CfHANCERY  DIVISION. 


Ex  parte  Jlauxrcell ;  in  re  Hcmingrcay  (App,), 

evidence  in  my  mind  were  doubtful,  in- 
stead of  being,  as  it  is,  dear,  that  this  was 
an  honest  transaction  on  the  part  of  these 
sureties— if  I  thought  that  they  had  been 
conniving  at  the  non-execution  of  this  bill 
of  sale  or  the  non-registration  of  it,  I 
should  not  have  hesitated  for  a  moment 
to  apply  the  doctrine  of  Ex  parte  Kihver 
(2)  to  it.  The  conclusion  at  which  I  have 
arrived  is  the  other  way.  I  believe  that 
this  case  is  outside  any  danger  of  that 
kind.  It  therefore  strikes  me  that  Ex 
parte  Kibier  (2)  does  not  apply.  The 
principle  of  it  does,  but  the  application  of 
it  is  different,  the  facts  being  different  and 
the  evidence  different.  Upon  these  grounds, 
therefore,  it  appears  to  me  that  this  bill  of 
sale  cannot  be  impeached  either  under  the 
Bills  of  Sale  Act  or  as  an  act  of  bank- 
ruptcy, and  that  the  order  appealed  from 
must  be  discharged. 

Fry,  L.J. — I  entirely  agree  in  the 
judgment  that  has  just  been  pronounced 
by  Lord  Justice  Lindley.  I  accept  in  its 
fulness  the  doctrine  laid  down  in  Ex  parte 
Kilner  (2).  I  agree  entirely  that  where  a 
document  is  set  up  which  upon  the  face  of 
it  is  an  act  of  bankruptcy,  that  is  an  as- 
signment of  all  a  man's  goods  for  a  past 
consideration ;  if  it  is  said  it  is  not  an  act 
of  bankruptcy  because  it  is  warranted  by 
a  prior  agreement,  the  07iU8  prohatuli  is 
always  on  the  person  who  sets  up  the 
prior  agreement  to  prove,  not  only  that  the 
prior  agreement  did  exist  in  fact,  but  that 
it  was  in  all  respects  a  bona  fide  agree- 
ment. I  would  add  this,  that  although  in 
the  present  case  the  document  was  noir 
exclusively  for  an  antecedent  debt  but 
partially  for  a  present  advance,  I  think 
that  this  is  a  case  which  requires  to  be 
watched  with  extreme  anxiety  and  care, 
because  it  is  evident  that  to  allow  bills  of 
sale  to  be  supported  by  means  of  ante- 
cedent parol  contracts  is  a  matter  which 
i-eijuires  the  greatest  and  most  anxious 
ooiLsideration.  But  in  the  present  case  I 
am  satisfied  that  the  burden  of  proof 
which  is  thus  cast  upon  those  who  claim 
.  under  the  bill  of  sale  has  been  supported. 
I  have  asked  myself  in  the  tirst  place — was 
there  a  real  bona  fide  agreement  for  the 
immediate  execution  of  the  bill  of  sale  in 
question,  or  was  there  any  agreement  to 


Bankr, 

postpone  its    execution)    The   evidence 
has  convinced  me  that  there  was  an  agree- 
ment for  the  immediate  execution  of  a 
bill  of  sale,  and  that  there  was  no  m^ 
agreement  to  postpone  its  execution.    I 
have  then  asked  myself  this  second  ques- 
tion— was  there  any  aoquiesoence  on  tiie 
part  of  the  sureties  in  the  delay  in  the  execa- 
tion  of  the  bill  of  sale,  or  did  they  take  all 
reasonable  steps  to  obtain  the  execation, 
and  was  it  a  delay  therefore  due  entirely 
to  the  debtor  and  not  to  them  %    It  is  not 
necessary  to  say  whether  the  acquiesoeDoe 
must  amount  to  such  as  is  indicative  of 
an  intention  to  allow  the  debtor  to  defraud 
his  creditors.     I  have  put  the  question  to 
myself  in  a  manner  more  adverse  to  tboae 
who  claim  under  the  bill  of  sale.    Now, 
again,  the  evidence  satisfies  me  that  tkere 
was  no  such  acquiescence  on  the  part  of 
the  sureties,  but  that  the  delay  reuly  was 
due  to  the  unwillingness  of  the  debtor  to 
execute  the  bill  of  «de  which  he  had,  as  I 
think,   clearly  promised    that  he  would 
execute.     We  find  that  the  cxriginal  trans- 
action took  place  on  or  about  the  13ih  of 
May,  and  that  within  a  few  days  afUr 
that— namely,  on  the  16th — ^the  in8t^]^ 
tions  are  given  to  Mr.   Kemp.      Those 
instructions  are  for  the  immediate  pro- 
paration  of  the  bOl  of  sale ;  and  witfam  a 
reasonable  time  after  those  instrudioDS 
had  been  given  an  appointment  is  made 
for  the  persons  interested  to  hear  the  biU 
of  sale  read  and  explained  to  them,  and 
then  happens  the  first  act  on  the  part  of 
the  debtor  in  evading  the  execution  of  the 
bill  of  sale.     He  is  absent.     Now  what 
does  Rogers,  the  more  active  of  the  two 
sureties,   do!      He   goes    out    and  finds 
Hemingway  and  brings  him  in.     Hiat 
took  place  on  the  22nd  of  May,  and  an 
appointment  is  made  for  the  unmediete 
execution  of  the  bill  of  sale — ^namdy,  (8i 
the  2 3rd.    Hemingway  behaves  in  the  same 
manner  again — he   makes  default  in  at- 
tending the  appointment.     Now  what  is 
Rogers's  conduct  upon  that  t    He  imme- 
diately consults  Mr.  Kemp,  his  solicitor; 
and  the  result  is  that  both  Mr.  Kemp  and 
Rogers  from  time  to  time  see  Hemingway* 
They  each  press  him  to  come  and  execate 
the  bill  of  sale.     He  makes  ptomieea  or 
he  gives  excuses.    When  he  makes  pro- 
mises he  does  not  observe  them,  and  when 
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he  gives  excuses  they  seem  to  have  been 
false.     Bat  so  far  do   they  carry  their 
prefisnre  that  they  go  to  his  works  on  a 
certain  occasion  to  obtain  his  execution  of 
the  bill  of  sale.     He  is  absent.      They 
wait  there  for  from  an  hour  and  a  half  to 
two  hours,  and  they  seek  fot  him  in  the 
neighbourhood,  and  at  last  becoming  con- 
vinced that  he  has  not  the  slightest  inten- 
tion of  ever  executing  the   bill  of  sale, 
except  under  pressure,   the  two  men — 
Bogers  and  Mr.  Kemp — go  to  Heming- 
way's house  one  evening,  where  I  suppose 
they  were  almost  sure  to  find  him,  taking 
with  them  the  bill  of  sale,  and  tliere  and 
then  send  for  a  pen  and  ink,  and,  so  to 
roeak,  make  him  execute  the  instrument. 
1  have  come,  like  Lord  Justice  Lindley, 
to  the  conclusion  that  the  original  contract 
for  the  execution  of  this  bill  of  sale  was 
one  which  was  perfectly  bona  fde — that 
there  has  been   no  acquiescence  in  the 
delay  in  its  execution ;  and  that,  conse- 
quently, the  burden  of  proof,  which  I  am 
bound  to  say  in  my  judgment  rests  very 
strongly  on  those  who  claim   under  the 
agreement,  has  in  this  case  been  discharged. 
I  most  make  this  further  observation — 
that  in  the  present  case  we  have  before  us 
more  evidence  than  was  before  the  learned 
Judge  of  the  County  Court  or  before  the 
learned  Chief  Judge,  and  the  only  thing 
which  has  created  any  doubt  in  my  mind 
18  the  fact  that  one  of  my  learned  brethren 
Is  not  80  well  satisfied  with  the  evidence 
as  I  myself  am. 

Bagoallat,  L.J. — I  in  no  way  dissent 
from  the  principles  which  my  learned  col- 
leagues have  referred  to  as  applicable  in 
cases  of  this  kind,  but  I  entertain  doubts 
as  to  whether  they  have  arrived  at  the 
right  conclusion  as  regards  the  application 
of  those  principles  to  the  circumstances  of 
this  case. 

I  may  say  at  the  outset  that  I  in  no 
way  dissent  from  what  Lord  Justice 
Lindley  has  said.  On  the  contrary,  I 
entirely  agree  with  him  so  far  as  regards 
the  more  particular  ground  on  which  it 
would  appear  that  the  Chief  Judge  decided 
this  case — namely,  on  the  construction 
<^  the  Bills  of  Sale  Act,  1878.  The 
general  principles  applicable  to  cases  of 
this  kind  on  the  only  point  on  which  I 
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propose  to  say  anything  now,  as  we  all 
know,  were  most  concisely  stated  by 
Lord  Justice  Mellish,  in  the  case  so  often 
referred  to  of  Ex  parte  FUJier  ;  in  re  Ash 
(4).  They  are  stated  so  shortly  that  I 
will  even  repeat  what  the  learned  Judge 
said  :  "  Although  we  do  not  dispute  the 
rule  that  where  a  sum  of  money  is  ad- 
vanced on  the  faith  of  a  promise  that  a 
bill  of  sale  shall  be  given,  such  sum  is  to 
be  treated  as  a  present  advance  on  the 
security  of  a  bill  of  sale,  we  do  not  think 
this  rule  will  protect  transactions  where 
the  giving  of  the  bill  of  sale  is  purposely 
postponed  until  the  trader  is  in  a  state  of 
insolvency  in  order  to  prevent  the  de- 
struction of  his  credit,  which  would  result 
from  registering  a  bill  of  sale.  We  think 
that  such  a  postponement  is  evidence  of 
an  intention  to  commit  actual  fraud  against 
the  general  creditors." 

Now  the  principles  as  enunciated  came 
under  the  consideration  of  the  Court  of 
Appeal  in  several  cases  where  the  circum- 
stances varied.  In  Hx  parte  Izard  (3) 
and  in  Ex  parte  King  (10)  the  Court  was  of 
opinion  that  the  ciccumstances  which  were 
detailed  to  it,  or  were  placed  before  it, 
were  not  such  as  to  invalidate  the  bills  of 
sale  that  had  been  given ;  whereas  in  Ex 
parte  Burton  (6),  which  preceded  by  a  very 
little  Ex  parte  KUner  (2),  the  Court  was 
of  opinion  that  the  circumstances  were 
such  as  to  invalidate  the  bill  of  sale. 
Now  I  will  not  repeat  my  own  views  as 
regards  the  general  application  of  this 
principle— I  did  so  in  some  considerable 
detail  in  the  course  of  my  judgment  in  Ex 
parte  KUner  (2) ;  but  there  is  a  passage  in 
the  judgment  of  Lord  Justice  Thesiger  in 
that  case  which,  as  it  appears  to  me,  is  of 
impoi*tance  as  regards  the  general  applica- 
bility of  the  further  principle  to  which  I 
shall  presently  allude.  What  he  said  was 
this :  "  I  think  that  the  decision  in  Ex 
jyarte  Fisher  (4)  supplied  a  most  whole- 
some corrective  to  the  dangers  which,  as 
it  seems  to  me,  may  arise  from  the  prin- 
ciples laid  down  in  Mercer  v.  Peterson  (11), 
which  went  a  long  way  in  the  direction  of 
holding  that  a  previous  agreement  was 

(10)  46  Law  J.  Rep.  Bankr.  109 ;  Law  Rep.  2 
Ch.  D.  256. 

(11)  37  Law  J.  Rep.  Exch.  64 ;  Law  Rep.  3 
Exch,  104. 
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sufficient  to  support  a  subsequent  bill  of  sale 
....  and  that  we  ought  to  apply  the  doc- 
trines laid  down  by  Lord  Justice  Mellish  to 
their  full  extent,  and  to  require,  in  this 
and  similar  cases,  a  very  clear  explanation 
of  the  reason  why  the  giving  of  the  bill 
of  sale  was  delayed."    Lord  Justice  James, 
at  the  close  of  the  judgment  given   by 
Lord  Justice  Thesiger  and  myself  in  that 
case,  added,  **  Where  a  document  is  set 
up  which  upon  the  face  of  it  is  an  act  of 
bankruptcy — that  is,  an  assignment  of  all 
a  man's  goods  for  a  paf^t  considemtion — if 
it  is  said  that  it  is  not  an  act  of  bank- 
ruptcy, because  it  is  warranted  by  a  prior 
agreement,  the  oiiiia  prohaiidi  is  always 
upon  the  pei*son  who  sets  up  the  prior 
agreement  to  prove,  not  only  that  the 
agreement  did  exist  in  fact,  but  that  it " 
was  in  all  respects  a  bona  fide  agreement. 
Now  I  think  that  the   extension  of  the 
general  principle  enunciated  by  Lord  Jus- 
tice Mellish  in  Ex  parte  Fisher  (4)  is  a 
most  valuable   principle.      We   unfortu- 
nately have  constantly  instances  of  bills  of 
sale  which  we  cannot  help  supporting,  but 
as  to  which  we  cannot  help  having  very 
grave  suspicion — as  in  one  case  that  came 
before   Lord  Justice  Mellish — and   I   do 
think  it  is  of  the  greatest  importance  to 
uphold  that  principle  to  its  fullest  extent. 
Now  the  question   is,   how   are    those 
piinciples  to  be  applied  to  the  case  which 
wo  have  now  under  consideration.     Had 
the  evidence  remained  as  it  was  before  the 
Chief  Judge,  I  cei-tainly  should  not  have 
had  the  slightest  doubt  about  Upholding 
the  decision  at  which  he  had  arrived  ;  but 
no  doubt  additional  evidence  is  given  here 
to-day  which  is  veiy  much  to  the  advan- 
tage and  benefit  of  the  bill  of  sale  holders. 
But  having  given  my  best  attention  to  the 
statement   Mr.   Kemp  has   made,   I  am 
l)ound  to  say  he  has  not  satisfied  my  mind 
that  the  execution  of  this  bill  of  sale  was 
not  postponed  for  the  purpose  of  protecting 
the  credit  of  Hemingway — and  I  say  it 
for  this  rejison.     No  doubt,  immediately 
jiftor  the  a<i;rt^ement  was  come  to,  tlioi-o 
was  a  considerable  amount  of  activity  on 
the  ]xart  of  the  geutlenion  who  are  now 
the  bill  of  sale  holders  and  on  the  part  of 
their  solicitors  to  have  the  bill  of  sale  pro- 
pared,  and  to  procure  its  execution  by 
Hemingway.     There  seems  to  have  been 


pf.s. 

Bankr. 

some  difficulty  in  bringing  that  gentleniAn 
to  consider  the  terms  of  the  bill  of  sale; 
but  I  give  credit  to  the  statement  of  Mr. 
Kemp  that  the  terms  of  the  bill  of  nle 
were  some  time  towards  the  latter  part  of 
May  assented  to  by  Hemingway,  or  not 
dissented  froin  by  him.     But  then  I  must 
confess  we  have  mention  in  the  evidaioe 
that,  at  an  early  stage,  Hemingway  did 
evince  a  disinclination  to  give  a  bill  of 
sale,  because  of  the  effect  that  the  regis- 
tering of  that  bill  of  sale  would  have  upon 
his  creditors.     We  are  told  that  he  was 
argued  with  by  the  bill^  of  sale  holders, 
they  pointing  out  that  the  danger  was  not 
so  much  as  he  might  expect;  and  there 
was  a  suggestion  that  probably  most  of 
his  creditors  would  not  be  offended  by 
such  a  thing  taking  place.     But  at  tlw 
same  time  it  is  clear  that  there  was  thit 
indisposition  on  his  part,  and  that  indisr 
]X)sition  expressed.    Certainly  I  am  unable 
myself  to  appreciate  the  delay  from  the 
last  specified  period  that  Mr.  Kemp  spoke 
to,  down  to  the  time  that  the  bill  of  sale 
was  executed  on  the  23rd  of  August-^ 
period  of  nearly  three  months.     Certainlj 
there  appears  to  have  been  an  acquiesoence 
on  both  sides,  that  the  bill  of  sale,  which 
was    intended  to   be   executed  in  Maj, 
should  remain  as  a  dead-letter  for  the 
time.    That  matter  presses  upon  my  mind, 
and  I  have  heard  no  explanation  of  the 
rea.son  of  the  delay  beyond  both  parties 
seeming  appai^ntly  to  allow  the  matter  to 
drop. 

An  argument  has  been  suggested  whe- 
ther, suppasing  that  the  arrangement  was 
onc«  bo7ia  fide  entered  into,  the  fact  of  not 
acting  upon  it  for  three  months  would 
invalidate  the  tiansactioh.  Possibly  if 
tliis  was  an  agreemept  entered  into  for  Dot 
enforcing  it  for  a  certain  length  of  time,  it 
might  be  prejudicial  to  any  application  to  • 
have  it  enforced ;  but  I  reg:ini  the  subse- 
quent conduct,  not  so  much  iis  invalidating 
the  agreement  which  had  been  prerioudy 
entered  into,  but  as  throwing  a  light  upon 
the  circumstances  under  which  it  was  pre- 
viously entei-ed  into.  I  mu^st  confess  that 
it  does  appear  to  mo  that  the  delay  of 
thi*ee  months  from  the  time  the  bill  of 
sale  was  prepared  to  the  time  it  was 
executed  throws  a  certain  amount  of  sus- 
picion upoii  the  transaction — ^namdyithat 


MICHASLMAS  1882  to  MICHAELMAS  1883. 


745 


HauxweU  ;  in  re  Hemingway  (App. 

executed,  because  if  executed 
bave  to  be  registered,  and  if 
t  would  be  disagi'eeable  to  the 
by  whom  it  was  executed.  I 
rtain  that  opinion  very  strongly, 
%m  bound  to  say  that  a  good 
Mr,  Kemp  has  said  to-day  has 
the  case  of  the  appellant ;  but 
lat  amount  of  doubt  as  regards 
stances  of  the  case,  that  I  can- 
oncur  in  the  judgments  which 
brethren  have  pronounced. 

ked  for  costs. 

▲T,  IaJ. — As  far  as  regards  the 
costs,  we  think  that  this  is  a 
lich  there  should  be  no  costs, 
put  it  on  the  ground  expressed 
)  Izard  (3)  of  its  being  a  sus- 
^  because  that  would  be  contrary 
'  opinion  expressed  by  both  my 
thers ;  nor  do  we  put  it  on  the 
ifference  of  opinion  amongst  us ; 
8  ground — that  the  appellant 
ed  here,  not  upon  the  materials 
}Te  the  Chief  Judge,  but  upon 
lal  materials  given  here  in  evi- 

y- 

I  duniissedy  and  leave  to  appeal 
Ae  House  of  Lords  refused. 


ingleton  U  Tattershall,  agents  for 
Bnior  &  Kemp,  Wakefield,  for  ap- 
[ickin  &  Graham,  agents  for  Homer 
son,  Wakefield,  for  respondents. 
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Appovntvnent — Construction — 
whether  Entitled  to  Share 
d  Fund, 
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'iementf  Icmds  were  conveyed  to 
m  trusty  either  in  t/ie  lifetime  of 
9  consent  in  u>riting,  or  else  not 
9  decease f  to  raise  12,000^.,  and 
me  unto  and  between  the  two 
7f  M,  as  he  should  by  deed, 
iS.— Obanc. 


),  Banhr. 

attested  by  two  witnesses,  appoint,  and, 
in  default  of  appointment,  to  the  two 
daughters  equally,  to  be  vested  interests  in 
them  at  twenty-one  or  marriage,  and  to  be 
paid  at  such  age  or  time  if  the  same  should 
happen  after  the  decease  of  M.,  but  if  tlie 
same  should  hctppen  in  his  lifetime,  then 
immediately  after  his  decease,  ''  U7iless  he 
should  signify  his  consent  in  writing 
under  his  hand  and  seal  that  the  said 
respective  shares  should  be  raised  and  paid 
in  his  lifetime" 

M,,  by  deed  attested  by  two  witnesses, 
reciting  the  power,  and  that  he  was 
desirous  of  mctking  some  immediate  cu 
well  as  future  provision  for  his  daughter 
E.,  appointed  that  the  trustees  should  raise 
two  sums  of5,0(M.  and  1,000/.— <A«  5,000i 
immediately,  and  the  1,000/.  immedi€Uely 
after  his  decease — aihd  pay  the  same  to  the 
said  E,,  *Ho  the  intent  that  the  payment  of 
the  portion  or  portions  of  tJie  said  E. 
under  the  said  settlement  may  as  to  the 
said  sum  of  5,000/.  be  accelerated  and  take 
effect  a^ording  to  the  ,true  intent  and 
meaning  of  these  presents,  anything  in  the 
said  settlemerU  to  the  contrary  thereof  not- 
vnthstandijig"  M.  died  without  making 
any  further  appointment : — 

Held,  tluU  E,  was  entitled  to  one  moiety 
of  the  unappointed  part  of  the  12,000/.,  in 
addition  to  the  sums  so  appointed  to  her. 

Petition. 

By  a  settlement,  dated  the  3rd  day  of 
June,  1842,  certain  hereditaments  were 
conveyed  to  trustees  for  (amongst  other 
limitations)  the  term  of  500  years,  upon 
trust,  either  in  the  lifetime  of  William 
Palmer  Morewood,  with  his  consent  in 
writing,  or  else  not  till  after  his  decease, 
by  mortgaging,  selling,  or  otherwise,  to 
levy  and  raise  12,000/.,  with  interest  at 
four  per  cent,  per  annum,  to  be  computed 
from  the  day  of  the  decease  of  the  said  W.  P. 
Morewood,  or  such  earlier  period  as  the  said 
portions  should  or  might  be  directed  to  be 
raised  and  paid,  as  thereinafter  mentioned, 
until  payment  of  the  same  principal  sum, 
and  to  pay  the  said  sum  of  12,000/.  and 
interest  unto  and  between  Ellen  Palmer 
Morewood  and  Louisa  Palmer  Morewood, 
the  only  two  daughters  of  W.  P.  More- 
wood  and  Clara  his  wife,  in  such  parts, 
shares  and  proportions,  manner  and  form, 
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as  the  said  W.  P.  Morewood,  by  any  deed 
or  deeds,  instrument  or  instruments  in 
writing,  with  or  without  power  of  revoca- 
tion and  new  appointment,  to  be  by  him 
sealed  and  delivered  in  the  presence  of 
and  attested  by  two  or  more  credible 
witnesses,  should  from  time  to  time  direct 
or  appoint ;  and  in  default  of  such  direc- 
tion or  appointment,  and  so  far  as  the 
same  should  not  extend,  the  said  sum  of 
12,000Z.  and  interest  to  be  paid  unto  and 
equally  between  the  said  Ellen  P.  More- 
wood  and  Louisa  P.  Morewood,  and  to  be 
an  interest  vested  in  them  respectively  at 
her  or  their  age  or  respective  ages  of  twenty- 
one  years,  or  day  or  i*espectivo  days  of  mar- 
riage, which  should  first  happen  ;  and  to 
be  paid  to  her  or  them  respectively  on  or 
at  the  same  ages,  days  or  times  respec- 
tively, if  the  same  respectively  should 
happen  after  the  decease  of  the  said  W.  P. 
Morewood;  but  if  the  same  respectively 
should  happen  in  the  lifetime  of  the  said 
W.  P.  MoTOwood,  then  immediately  after 
his  decease,  unle%  he  should  signify  his 
consent  in  writing  under  his  hand  and 
seal  that  the  said  i*espective  shai'es  should 
be  raised  and  paid  in  his  lifetime. 

By  a  deed-poll,  dated  the  29th  of 
January,  1844,  after  reciting  the  foregoing 
provisions  in  full,  including  the  limitation 
in  defiiult  of  apjwintment,  and  i-eciting 
that  the  said  W.  P.  Morewood  was 
desirous  of  milking  some  immediate  as  well 
as  future  provision  for  the  said  Ellen  P. 
Morewood,  his  daughter,  and  had  there- 
fore determined  and  agreed  to  make  and 
execute  the  appointment  thereinafter  con- 
tained, it  was  witnessed  that  in  consideni- 
tion  of  the  premises  the  said  W.  P.  More- 
wood,  in  pursuance  and  in  exercise  and 
execution  of  the  power  and  authority 
given,  limited  and  reserved  to  him  in  the 
said  in  part  above-recited  indenture  of 
settlement  in  that  behalf,  and  also  by 
virtue  and  in  exoixiise  and  execution  of 
every  or  any  other  power  or  authority 
whatsoever  in  anywise  vested  in  or 
enabling  him  thereto  by  that  deed,  sealed 
and  delivered  by  the  said  W.  P.  More- 
wood  in  the  presence  of  two  ci'edible 
witnesses,  irrevocably  directed  and  ap- 
pointed that  the  trustees  or  trustee  for  the 
time  being  of  the  said  term  of  500  years 
should,  by  mortgaging  or  selling  or  other- 


wise disposing  of  the  said  hereditamentB 
therein  comprised,  or  some  part  or  piits 
thereof  respectively,  or  by  oUier  the  wiyi 
and  means  provided  in  this  behalf^  levy 
and  raise  two  several  sums  of  5,0002.  and 
1,000Z.    (making    together    the    sum  of 
6,000^.)  at  the  times  and  in  manner  there- 
inafter  mentioned  (that  is  to  say) :  "Hie 
sum  of  5,000/.,  part  thereof,  immediatelj 
after  the  execution  of  these  presents,  and 
the  further  sum   of  1,000/.,  other  part 
thereof,  and  the  remainder  of  the  said 
sum  of  6,000/.,  at  or  immediately  after  tlis 
decease  of  the  said  W.  P.  Morewood,  with 
interest  thereon  after  the  rate  of  foar  per 
cent,  per  annum,  to  be  computed  as  to  tbe 
said  sum  of  5,000Z.  from  the  day  of  tlie 
dat-e  hereof,  and  as   to  the  said  sum  of 
1,000Z.  from  the  day  of  the  decease  of  diB 
said  W.  P.  Morewood,  and  thereupon  paj 
the  said  respective  sums  of  5,000/^  and 
1,000/.,  and  all  interest  in  respect  thereof 
when  and  as  the  same  shall  aocme  and 
become  due  as  aforesaid,  mito  the  mi 
E.  P.  Morewood,  her  executors,  admiiui- 
tititors  and  assigns,   to    the  intent  tint 
the  payment  of  the  portion  or  portioosof 
the  said  Ellen  P.  Morewood,  under  tliB 
said  recited  indentui^  of  release  or  settla- 
ment,  may  as  to  the  said  snm  of  5,O00L 
and  intei'est  be  accelerated  and  take  efieti 
according  to  the  true  intent  and  meamng 
of  these  presents,   anything  in  the  nid 
indenture  of  settlement  contained  to  ^ 
contrary  thereof  notwithstanding." 

This  appointment  was  made  with  a  viev 
to  the  marriage  of  the  appointee,  Ella  P* 
Morewood,  with  Mr.  G.  H.  Elliott,  ▼hich 
took  place  a  few  days  afterwards.  Ia 
contemplation  of  this  marriage  a  settkoifint 
of  the  two  sums  of  5,000/.  and  l,000il « 
duly  made. 

W.  P.  Morewood  died  without  makiBg 
any  further  appointment. 

Doubts  having  been  entertained  whete 
or  not  the  appointment  so  made  had  the 
effect  of  excluding  Mrs.  Elliott  fi«* 
sharing  in  the  unappointed  portion  of  the 
12,000/.,  the  trustees  of  the  settlem®*! 
under  the  provisions  of  the  Trustee  ReW 
Act,  had  paid  into  Court  the  sum  of 
4,139/.  14«.  2d,  (representing  one  moiJJ 
of  the  unappointed  portion  of  the  12,00* 
and  interest),  which  sum  was  now  standing 
on  deposit ;  and  this  petition  was  preBented 
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by  Mrs.  Elliott  and  ber  husband,  asking 
that  this  sum  should  be  paid  out  to  them 
in  her  right. 

Xekewtch,  Q.C,  and  Homell,  for  the 
petitioners^  referred  to  Walmsley  v. 
rcMghan  (1),  Simpson  v.  Paul  (2), 
WambweU  v.  Uanrott  (3),  Foster  v. 
CofuUey  (4),  Alloway  v.  AUoway  (5) 
•nd  Sugden  on  Powers  (6). 

Jiigbyf  Q,0.f  and  Bridgeman,  for  Louisa 
Falmer  Morewood. 

CeeU  Atistin,  for  the  trustees. 

Cur,  adv,  vuU. 

Eat,  J. — I  reserved  judgment  in  this 
(»Ge  that  I  might  give  due  consideration 
to  the  very  able  arguments  of  counsel  on 
either  side.  [His  Lordship  stated  the  fact« 
of  the  case  as  above  set  out,  and  continued 
as  follows  Q  The  question  is,  in  substance, 
who  is  entitled  to  the  remainder  of  the 
12,000^.)  It  is  not  denied  that  an  ap- 
pointment to  a  child,  even  of  the  exact 
amount  to  which  he  would  be  entitled  in 
deCBtult  of  appointment,  although  expressed 
to  be  ''  as  his  share,"  will  not  exclude  the 
csfaild  from  taking  a  part  of  the  unap- 
pointed  fund. 

But  it  ia  argued  in  this  case  that  the 
deed-poll  was  not  intended  to  be  an  ap- 
pointment in  that  sense  ;  that  by  the 
original  settlement  the  power  of  signifying 
ooDsent  that  the  shares  should  be  raised 
and  paid  in  the  lifetime  of  the  appointor 
ia  annexed  to  the  limitation  in  default  of 
appointment ;  and  that  the  object  of  the 
deed-poll  was  simply  to  fix  the  times  at 
which  the  respective  portions  of  the  fund 
to  which  Ellen  was  entitled  in  default  of 
appointment  should  be  raised  and  paid. 
TlUBy  it  is  said,  appears  from  the  fact  that 
the  deed-poll  recites  not  merely  the  power 
bat  also  the  limitation  in  default  of  ap- 
pointment ;  that  it  does  not  make  any  kind 
of  alteration  in  the  amount  of  Ellen's 
liiare;  and  that  the  final  words,  to  the 
intent  that  the  payment  of  the  portion  or 

(1)  1  De  Ctex  &  J.  114;    26  Law  J.  Rep. 
Cnuia603. 
(1)  2  Bden,  34. 
(«S  14  Bcav.  143 ;  20  Law  J.  Rep.  Cbanc.  681. 

(4)  6  De  Gtex,  M.  &  O.  66;  24  Law  J.  Kcp. 
252. 

(5)  4  Dr.  U  W.  391 ;        Con.  t  Law.  377. 

(6)  7th  ed.  210. 
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portions  of  Ellen  under  the  settlement 
might  as  to  5,000/.  and  interest  be  accele- 
rated, are  really  the  governing  words ;  and 
it  is  added,  if  the  deed  contains  words  of 
appointment  which  go  further  than  this 
object  requii'es,  they  ought  to  be  construed 
with  reference  to  the  general  purport  of 
the  deed.  It  is  further  urged,  with  much 
force,  that  equality  is  ecjuity,  that  to  allow 
Ellen  to  share  in  the  uuappointed  portion 
would  probably  defeat  the  intention  of  the 
appointor,  and  that  a  technical  rule  laid 
down  many  years  ago,  and  which  can  only 
be  defended  on  the  ground  of  its  antiquity, 
ought  not  at  this  day  to  be  applied, 
except  to  cases  coming  necessarily  within 
it. 

The  argument  on  the  other  side  may  be 
shortly  stated  thus : — In  the  oiiginal 
settlement  the  power  of  signifying  consent 
is  annexed  to  the  limitation  in  default  of 
appointment  to  shew  that  it  applies  as  well 
to  unappointed  as  to  appointed  shares. 
That  limitation  is  recited  in  the  deed-poll 
in  order  that  the  recital  may  include  this 
power  of  consent  which  was  about  to  be 
exercised.  The  deed-poll  was  not  merely 
for  this  purpose ;  if  it  had  been,  attesta- 
tion  by  two  witnesses  would  have  been 
unnecessary;  such  attestation  is  only 
required  by  the  settlement  in  the  case  of 
an  appointment.  The  reoital  in  the  deed- 
poll  as  well  as  the  operaiive  words  shew 
that  it  was  intended  to  appoint  a  sum  to 
Ellen ;  and  that  an  appointment  was  there- 
by actually  intended  and  made  is  put 
beyond  question  by  the  words  "irrevo- 
cably direct  and  appoint,"  which  apply  to 
the  1,000/.  as  well  as  to  the  5,000/.,  and 
which  words  were  properly  and  advisedly 
used  in  order  to  render  it  impossible  to 
make  any  other  appointment  of  either  of 
those  funds. 

I  am  compelled  to  yield  assent  to  this 
argument.  I  think  it  impossible,  on  any 
fair  principle  of  construction,  to  deny  that 
the  deed-poll  operated  as  an  appointment 
to  Ellen  of  6,000/.,  part  of  the  12,000/.  I 
am  bound  by  authority  to  hold  that  this 
appointment  does  not  prevent  Ellen  from 
taking  one  moiety  of  the  unappointed 
portion  of  the  fund ;  and  if  this  (x>nclusion 
offends,  as  has  been  argued,  against  some 
rule  of  nutuitil  e^juity,  it  is  for  the  Legisla- 
ture to  interfei*e  and  relieve  the  Courts 
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from  the  obligation  of  abiding  by  what  is 
now  in  this  res|>eet  the  settled  law. 


Solicitors— Merriman,  Pike  k  Mcrriman,  for 
petitioners;  Bowker,  Pcakc,  Bird  &,  Collins, 
and  Bennett,  Dawson  ic  Bennett,  for  re- 
spondents. 


[IN  THE  COURT  OF  APPEAL.] 

Bankruptcy. 
Bagoallay,  L.J. 
LiNDLEY,  L.J.      I   Ex  parte  exolehart  ; 
Fry,  L.J.  i       in  re  engleuart. 

1883. 
June  12. 

Bankru2}icy —  ComposUion  —  Misstate- 
vient  of  AmouiU  of  Debt — Correction  of 
Mistake — Action  to  recover  Debt — Stay  of 
Proceedings — Jiankncptcy  Act  (32  d'  33 
Vict,  c,  71),  5.  126 — Bankruptcy  Bules, 
1870,  rule  306. 

Jn  a  statewynt  of  debts  produced  by  a 
debtor  at  t/te  intetinyn  of  creditors^  at  whic/t 
resolutions  for  accepting  a  composition 
were  parsed,  tne  debtor  had  inserted  the 
amount  of  a  debt  due  to  a  creditor  who 
diftsented  from  the  resolutions  as  being 
17/.,  when  in  fact  it  was  ill.  lbs,  Th^ 
rceditor  brought  an  actio7i  to  recover  the 
latter  amount ^  but  until  the  action  was 
commenced  the  debtor  was  not  aware  of  his 
misstatement,  iVo  steps  v)ere  taken  by  the 
debtor  to  correct  th^  mistake : — Held,  that 
the  creditor  was  not  bouml  by  the  resolu- 
tions, otmng  to  th^  misMatement  in  the 
statement  of  debts,  and  thit  the  Court 
ought  nut  to  restrain  the  action  to  enable 
th-e  debtor  to  obtain  the  co)isnit  of  his  credi- 
tors uwhr  ruh  306  of  the  Bankruptcy 
Bides,  1870,  that  the  mistake  should  be 
corrected. 

Appi'al  fix)m  a  decision  of  Mr.  Registrar 
Brougham,  sitting  as  Chief  Judge  in 
Bankruptcy. 

On  the  30th  of  November,  1882,  the 
debtor  J.  G.  Englehart  filed  a  petition  for 
liquidation  by  aiTangement  or  composition 
with  his  creditors. 

On  the  18th  of  December,  1882,  a  gene- 


ral meeting  of  creditors  was  held,  when 
the  requisite  majority  passed  resoloiioDS 
to  accept  a  composition,  the  first  instdi- 
ment  to  be  paid  within  a  month  from 
the  date  of  the  confirming  reaolntioiL 

The  debtor,  in  the  statntory  stateiiMnt 
of  affairs,  inserted  the  amoont  of  IIL  ai 
due  to  one  of  his  creditors.  This  was  the 
amount  due  to  him,  as  the  debtor  believe^ 
for  goods  which  had  been  supplied  to  him, 
but  in  respect  of  which  no  invoioe  h«i 
been  delivered.  The  amount  of  the  dsH 
was  in  fact  17^.  lbs. 

The  resolutions,  after  being  duly  oqd- 
firmed,  were  registered  on  the  3rd  of 
January,  1883. 

On  the  8th  of  February  the  credttor 
who  had  dissented  firom  the  resdutiooi 
commenced  an  action  in  the  Mayor's  Comt^ 
London,  to  recover  the  amount  of  his  delit, 
17/.  lbs.,  having  previously  refused  to  ac- 
cept the  first  instalment  of  the  oompoi- 
tion. 

The  debtor,  until  the  oommencement  of 
the  action,  had  received  no  nodoe  of  tiie 
mistake  which  he  had  made  as  to  thi 
amount  of  the  debt. 

Mr.  Registrar  Brougham,  on  the  8tli  of 
March,  refused  an  application  by  tfas 
debtor  to  stay  the  action  upon  the  ground 
that  the  creditor  was  not  bound  by  the 
resolutions  because  of  the  misstatement  of 
the  amount  due — Bankruptcy  Act,  1869, 
8.  126  (1)  and  rule  306  (2). 

The  debtor  appealed. 

Winslow,  Q.C.y  and  T.  Lee  Roberts,  fxx 
the  debtor,  contended  that  the  creditor 

(1)  32  k  as  Vict.  c.  71,  8.  126:  "The  pw 
visions  of  a  composition  accepted  by  an  eiU*- 
ordinary  resolution  in  pursuance  of  this  section 
shall  be  binding  on  all  the  creditors  whoie 
names  and  addresses,  and  the  amount  of  the 
debts  due  to  whom,  are  shewn  in  the  statement 
of  the  debtor  produced  to  the  meetingrs  at  wbick 
the  resolution  has  passed,  but  shall  not  affect  or 
prejudice  the  rights  of  any  other  creditor.  .  •  • 
Any  mistake  made  inadvertently  by  a  debtor  m 
tlie  statement  of  his  debts  may  be  oorrecteii 
after  the  prescribetl  notice  has  been  given  with 
tlie  consent  of  a  general  meeting  of  his  credi- 
tors." 

(2)  Rule  306  :  "  Any  mistake  made  inad»e^ 
tently  by  a  debtor  in  the  statement  of  hia  debti 
may  be  corrected  ^ith  the  assent  of  a  majority 
in  value  of  his  creditors  assembled  at  a  gencnl 
meeting  similarly  summoned  by  the  debtor* 
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was  bound  by  the  resolutions  which  had 
been  parsed ;  but  that,  at  all  events,  the 
Court  should  stay  the  action  until  an  op- 
portunity had  been  givon  to  the  debtor  to 
call  a  meeting  of  his  creditor  in  order  to 
correct  the  mistake. 

Wilsany.  Breslauer  (3),  Burliner  v.  Royle 
(A) fin  re  UcUton  (5),  Ux parte  Mathewea; 
%n  re  Angel  (6),  Ex  parte  Lopez  (7),  Ex 
parte  Lang  (8),  Ex  parte  Jerningham  (9), 
the  Bankruptcy  Act,  1869,  s.  126  (1)  and 
pule  306  (2)  were  referred  to. 

FT.  F.  Ilohinaon,  Q.C.,  and  Wgatt  Hart, 
for  the  creditor^  were  not  called  upon. 

Baggallat,  L.J. — The  decision  of  the 
Court  below  was  based  upon  the  authoiity 
of  the  case  of  Burliner  v.  Itoyle  (4),  and, 
80  far  as  I  can  foim  an  opinion  as  to  the 
correctness  of  that  decision,  I  think  that 
it  was  rightly  decided.  I  do  not,  however, 
give  judgment  now  upon  the  authority  of 
Burliner  v.  Royh  (4),  but  upon  the  earlier 
authorities  upon  which  that  decision  rested. 
It  was  said  that,  having  regard  to  the 
provisions  of  section  126  of  the  Bank- 
raptcy  Act,  1869,  this  debt  was  in  sub- 
stance barred  by  reason  of  the  resolution 
for  the  payment  of  the  composition.  In 
the  statement  of  affairs  produced  by  the 
debtor  at  the  meeting  of  the  creditors,  the 
debt  in  question  was  set  downi  as  being 
17/L,  when  in  fact  it  was  111,  15«.  No 
doubt  the  debt  was  imiccurately  stated, 
and  it  would  at  first  sight  seem  hard  tliat 
the  inaccurate  statement  of  so  small  an 
amount  should  be  sufficient  to  prevent  the 
eeolutions  from  binding  a  paL*ticular  ere- 
ditor.  But  tluit  view  is  not  so  hard  when 
it  is  borne  in  mind  that  power  is  given  to 
correct  any  mistake  made  in  a  statement, 
provided  that  proper  means  ai-e  tiken  to 
correct  it.  In  the  case  of  Ex  jyarte 
MaikeweB  (6)  it  is  laid  down  as  essential 

(3)  47  Law  J.  Rep.  C.P.  72l> ;  40  ibid.  r/j:j ; 
Law  Kep.  3  App.  Cas.  072  ;  ibi«l.  2  CI*.  D.  314. 

(4)  Law  Rep.  5  C.P.  D.  354. 

(£)  42  Law  J.  Hep.  i3ankr.  2 ;  L:iw  Rep.   7 
Ch.  App.  723. 

(6)  44  Law  J.  Rep.  Baukr.  128  ;  Law  Rep.  10 
Ch.  App.  304. 

(7)  46  Law  J.  Rep.  Bankr.  05  ;  Law  Kcp.  5 
Ch.  D.  65. 

(8)  Law  Rep.  5  Ch.  D.  071. 

(9)  47  Law  J.  Ui!p.  Bankr.  115;  Law  \W'Y.  U 
Ch.  I>.  4iift 
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that  in  all  cases  there  should  be  a  perfect 
and  complete  accuracy,  not  only  as  regards 
the  names  and  addresses  of  the  creditors, 
but  also  as  regards  the  amounts  of  the 
debts  due  to  them ;  and  that  if  there  is 
any  inaccui*acy  in  the  statement,  the  debtor 
must  apply  at  the  eai-liest  possible  time  to 
get  it  cured  in  the  manner  pointed  out  by 
rule  306.  No  doubt  if  it  were  for  the 
benefit  of  the  creditors  that  the  error 
should  be  corrected,  a  resolution  would  be 
passed  to  that  effect.  In  the  case  of  Ex 
parte  Matliewes  (6)  there  was  an  inac- 
curacy in  the  statement  of  a£Qiirs,  but  the 
debtor  did  not  apply  to  have  it  corrected 
until  about  two  months  after  the  time 
when  the  statement  had  been  made  and 
after  an  action  had  been  bi'ought,  and 
there  it  Avas  held  that  the  application  was 
too  late.  I  do  not  undei'sUind  the  Court 
of  Appeal  to  have  laid  down  that  in  no 
case  would  the  application  be  too  late,  but 
that  under  the  circumstances  it  w>is  too 
late.  The  gi'eat  difficulty  in  the  present 
case  is  that  the  application  was  too .  late. 
The  concluding  observations  of  Lord  Jus- 
tice Mellish  in  Ex  parte  Matfiewes  (6)  bear 
upon  this  case,  where  he  said,  **  The  time 
for  payment  of  the  fii*st  instalment  is  past. 
The  action  was  commenced  on  the  5^  of 
November,  and  up  to  this  time  no  steps 
have  been  taken  to  correct  the  mistake. 
There  is  no  section  in  the  Act  that  de- 
prives Mathewes  of  his  rights,  and  he  is 
therefore  entitled  to  puraue  his  ordinaiy 
remedies  as  a  ci'editor."  The  same  view 
was  adopted  by  Mr.  Justice  Lopes  in  the 
case  of  Burlitier  v.  lioyle  (4).  The  Court 
cannot  make  an  Act  of  Parliament ;  but  a 
ci-editor  has  a  right  to  rely  upon  the  Act. 
The  case  of  Burliner  v.  Boyle  (4)  is  im- 
portant with  regard  to  the  question  that 
the  error  in  this  case  was  a  very  trifling 
one.  But  where  is  the  line  to  be  drawn  ? 
It  is  of  the  very  es.sence  of  the  Act  of 
Parliament  that,  if  advantage  is  to  be 
tiiken  of  its  provisions,  there  must  be  a 
strict  obedience  to  the  woixls  of  the  Act, 
and  that  if  a  luistake  has  been  made,  it 
must  be  promj)tly  i^ectifled.  In  the  case 
of  Burliner  v.  Boyle  (4)  the  mistake  was 
2.jtf.,  which  was  a  much  less  pix>ix)rtion  to 
the  amount  of  the  debt  than  in  the  pre- 
sent case.  The  view  jwsseil  through  my 
mind  as  to  whether  the  matter  should  not 
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stand  over  until  there  had  been  a  general 
meeting  of  the  creditors  to  correct  the  ori- 
ginal statement ;  but,  having  regard  to  the 
decLsion  in  Ex  parte  Mathewes  (6)  and  to 
the  general  cun*ent  of  authority,  the  Court 
would  not  be  justified  in  so  doing. 

LiNDLEY,  L.J. — I  do  not  see  my  way  to 
take  any  diffei'ent  view.  Prima  facw  the 
inclination  of  the  Court  would  be  to  allow 
an  inadvertent  mistake  to  be  corrected. 
But  when  one  sees  what  has  been  done  in 
the  present  case,  the  Court  will  not  inter- 
fere. The  first  question  is  whether  the 
creditor  was  bound  by  the  resolution.  If 
he  is,  the  action  ought  not  to  proceed;  but 
that  question  depends  upon  the  statute. 
The  creditor  here  has  not  raised  any  per- 
sonal equity  against  himself,  so  that  he  is 
not  precluded  fi-om  standing  on  his  strict 
rights.  Tlie  debt  has  not  been  cori-ectly 
stated  according  to  the  provisions  of  sec- 
tion 126,  and  the  error  is  one  which  the 
Court  would  be  disposed  to  set  right. 
But  the  Act  makes  provision  by  rule  306 
as  to  the  way  in  which  the  error  is  to  be 
corrected.  The  debtor  has  not,  however, 
resorted  to  the  method  pointed  out  by  the 
statute  and  rule  for  correcting  the  mis- 
take. The  question,  therefore,  simply  is, 
whether  the  action  ought  to  be  stayed 
until  proceedings  have  been  taken  to  cor- 
rect the  mistake.  I  tliink  there  would 
have  been  a  stronger  case  for  doing  so  if 
it  had  been  suggested  to  the  K^istrar 
that  he  should  give  an  opportunity  to  cor- 
rect the  mistake.  That  course  was  never 
suggested ;  and  as  the  suggestion  is  now 
made  for  the  first  time,  it  would  not  be 
fair  to  accede  to  it.  In  my  opinion  the 
decision  of  the  Registrar  was  right  in  point 
of  law. 

Fry,  L.J. — The  first  enquiry  is,  whether 
the  debtor  can  say  that  the  creditor  is 
bound  by  the  resolutions  which  were  duly 
registered.  The  language  of  section  126 
is  very  explicit.  In  the  fii-st  place  it  is 
affirmative,  and  says  what  creditors  are  to 
be  bound;  and  in  the  next  place  it  is 
negative,  and  says  that  no  other  creditor 
shall  be  affected  as  regards  his  rights.  It 
was  admitted  that,  strictly  speaking,  the 
creditor  here  was  not  a  creditor  within 
the  meaning  of  the  section  because  the 


[N.8. 

Banhr* 

amount  of  the  debt  had  not  been  oorrectlj 
stated.     The  words  of  the  statute  mosl  be 
strictly  construed  for  the  following  reaaoDs: 
first,   by  reason   of   the   negative  words 
which  provide  that  the  common  law  ri^ts 
of  a  ci*editor  are  not  to  be  taken  away 
except  in  particular  cases;  secondly,  b^ 
cause  power  is  given  by  the  statute  to 
correct  a  mistake  which  has  been  inad- 
vertently made,  and  that  power  is  a  stfong 
reason  for  holding  a  debtor  strictly  to  the 
words  of  the  Act;  and  thirdly,  becaon 
there  is  a  long  series  of  decisions  to  the 
effect  that  the  provisions  of  the  Act  musi 
be  strictly  complied  with.     It  is  sufficient 
upon  that  point  to  refer  to  Ex  parte  Lang 
(8),  Wilson  V.  Breslauer  (3)  and  BurUmr 
V.  Boi/le  (4).     There  has   not  been  anj 
personal  equity  raised  in  this  case  ageinst 
the  creditor.   The  only  question  is,  whether 
the  action  ought  to  be  stayed  until  the 
debtor  has  had  an  opportunity  of  calling  i 
meeting  of  his  creditors.     I  am  not,  at  the 
present   moment,  convinced — having  le- 
gard  to  the  strong  negative  words  of  the 
Act — that  the  Court  has  power  to  stay 
the  action.     No  such  point  was  rused 
when  the  matter  came  before  the  Bcjgie- 
trar,  and  it  is  too  lato  now  to  nuee  « 
question  of  that  description. 

Appeal  dismissed. 

Solicitors— H.  Ahrd.  for  appellant ;  Haichett* 
Jones  k  Letcher,  for  respondent. 


Kay,  J.    ] 
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Jurisdiction — Foreign  Law  —  Tit^  ^ 
Land  depending  on  Law  of  Saxony  ai  <• 
Inunoveables, 

An  action  was  brought  against  the  txs* 
cutors  and  devisees  hi  trust  under  a  v:Ul  to 
recover  a  share  of  the  proceeds  of  sale  of  « 
house  at  Dresden,  which  had  been  sold  by 
the  defendants^  testator.  The  title  of  At 
plmntiffs  to  any  share  or  interest  in  the 
hotise  was  contested  by  the  defendants,  and 
depended  on  the  law  qf  Saxony  as  to  i»r 
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fnoveables.  AU  the  parties  tcere  resident 
in  this  country: — Held,  that  this  Court 
had  no  jurisdiction  to  entertain  tlie 
aation. 

This  was  an  action  to  recover  three- 
fourths  of  one  moiety  of  the  purchase- 
money  of  a  house  at  Dresden,  in  Saxony, 
under  the  following  circumstances. 

The  house  originally  belonged  to  Colonel 
Steele  Hawthorne,  a  domiciled  Irishman, 
and  his  wife  Sarah,  jointly. 

Colonel  Hawthorne,  who  died  in  Feb- 
marj,  1853,  by  his  will,  in  July,  1851, 
gave  all  his  real  and  personal  estate  to 
trustees  in  trust,  to  pay  the  rents,  profits 
and  proceeds  thereof  to  his  wife  SaitJi  for 
life,  and  after  her  death  upon  trust  for  his 
daughter  Mabella. 

This  will  was  not  executed  according  to 
Saxon  law. 

Mabella  died  without  issue  in  her 
fiither's  lifetime.  The  widow,  Sarah  Haw- 
thorne, died  on  the  31st  of  IVIay,  1875, 
leaving  a  will,  executed  according  to  Saxon 
law,  by  which  she  devised  all  her  real  and 
personal  property  at  her  residence  at 
Dresden,  expressly  including  the  house,  to 
Charles  S.  Hawthorne,  the  testator  in  this 
causa  In  1875  Charles  S.  Hawthorne 
sold  the  house  and  received  part  of  the  pur- 
chase-money, and  the  remainder,  amount- 
ing to  66,000  marks,  was  secui'ed  to  him 
by  a  mortgage  of  the  house  according  to 
Saxon  law.     He  died  in  1877. 

The  plaintifis  in  this  action  were  the 
administrator  and  the  widow  and  children 
of  John  Graham,  who  was  the  surviving 
husband  of  Greorgi&Jia  Graham,  formerly 
Hawthorne,  the  only  surviving  child  of 
Colonel  Hawthorne.  The  defendants  were 
the  executors  and  devisees  in  trust  under 
the  will  of  Charles  S.  Hawthorne. 

The  statement  of  claim  alleged  in  effect 
that  on  the  death  of  Colonel  Hawthorne 
one  moiety  of  the  house,  subject  to  his 
widow's  life  interest,  devolved,  by  Saxon 
law,  as  to  three*  fourth  part4  on  Georgiana, 
and  the  remaining  one-fourth  part  on  Saitih 
Hawthorne,  who  was  entitled  to  the  other 
moiety ;  that  on  the  death  of  Georgiana 
in  1863,  John  Graham  became,  by  Saxon 
law,  entitled  to  her  three-fouiths  of  one 
moiety ;  that  he  died  intestate,  and  thoi*c- 
opon  his  share  and  interest  devolved  on 
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the  plaintiffs,  as  his  administrator  and 
next-of-kin  respectively.  They  accord- 
ingly claimed  an  account  of  purchase- 
moneys  and  interest  received  by  the  tes- 
tator Charles  S.  Hawthorne,  a  direction  of 
the  Court  as  to  getting  in  the  mortgage 
debt  of  66,000  marks,  payment  to  tibem 
of  the  proportion  of  the  moneys  to  which 
they  alleged  themselves  to  be  entitled, 
and  if  the  defendants  should  not  admit 
assets  to  meet  their  claim,  then  pi*oper 
accounts  of  the  real  and  personal  estate 
of  the  testator,  and  administration  of  the 
same  as  in  a  creditor's  action. 

It  was  also  alleged  that  on  the  death  of 
Sarah  Hawthorne,  the  testator  Charles  S. 
Hawthorne  procured  himself  to  be  re- 
gistered in  Dresden  as  the  owner  of  the 
house,  and  so  became  the  legal  owner,  and 
that  by  Saxon  law  he  could  confer  an  in- 
defeasible title  on  a  purchaser,  but  that  a 
seller  under  such  circumstances  becomes 
by  that  law  responsible  to  the  person  really 
entitled,  and  if  he  has  acted  bona  fide 
becomes  a  trustee  of  the  purchase-money 
for  the  pei*son  really  entitle<l. 

The  defendants,  by  their  statement  of 
defence,  denied  utterly  the  claim  of  the 
plaintiffs,  and  alleged  that  Charles  S. 
Hawthorne  was  sole  and  legal  owner  of 
the  entirety  of  the  house  for  his  own  use 
and  benefit,  and  submitted  tliat  the  rights 
of  the  parties  to  the  action  ought  to  be 
determined  by  Saxon  law. 

All  the  parties  to  the  action  were  resi- 
dent in  this  country. 

Graham  Hastings,  Q.C,  and  W.  C. 
Druce,  for  the  plaintiffs. — All  that  the 
plaintiffs  seek  by  this  action  is  to  make 
the  defendants  account  to  them  for  their 
share  of  the  purchase-money  of  the  pro- 
perty, and  if  they  establish  this  right  the 
Court  will  enforce  it,  notwithstanding  that 
the  property  is  situate  in  Saxony.  In  In 
re  Pollard  (1)  the  Court-,  acting  in  per- 
sonam,  enforced  an  equitable  mortgage 
concerning  land  in  Scotland.  And  in 
Lord  Cranstoun  v.  Johnston  {2)  the  Court 
assumed  jiu'isdiction  as  to  land  in  the 
colonies. 

(1)1  Mont,  k  C.  239 ;  reversing  8.  c.  6  Law  J. 
Rej).  Bftnkr.  05. 
(2)  3  VoB.  170. 
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[They  referred  also  to  Westlake  on  Inter- 
imtional  Law,  pp.  192  et  scqi\ 

IF.  Pearson,  Q.C.,  and  Creed,  for  the 
defendants. — The  question  here  is  whether 
at  the  time  of  the  sale  this  three*  fourths 
of  a  moiety  of  the  house  belonged  to  John 
Graham.  That  is  a  question  as  to  the 
right  to  propei-ty  situate  in  Saxony,  which, 
it  is  submittetl,  this  Court  has  no  jurisdic- 
tion to  determine.  The  only  Coui-t  which 
can  determine  it  is  the  proper  Court  in 
Saxony.  In  re  Pollard  (1)  was  merely  a 
question  of  the  extinction  of  the  right  to 
redeem  land  in  Scotland,  and  there  was 
no  contest  as  to  the  right  to  the  land.  In 
Lord  Cranstoun  v.  Johnston  (2)  jurisdic- 
tion was  assumed  on  the  ground  of  fraud. 
There  is  no  suggestion  of  fraud  in  the  pre- 
sent case.  It  would  be  going  far  beyond 
any  decided  case  to  say  that  this  Court  has 
jurisdiction  to  entertain  a  cjiso  in  which 
there  is  a  contest  as  to  the  right  to  im- 
moveable property  situated  abroad  and 
governed  by  the  foreign  law  as  to  immove- 
ables. 

W.  F,  Robinson,  Q.C,  and  Joliffe,  for 
other  parties  interested. 
Bruce,  in  i-eply. 

Cur,  adv,  vuU. 

Kay,   J. — An    important    question  of 
jurisdiction    aiises    in    this    case.      [His 
Lordship  then  stated  the  mateiial  facts  of 
the  case  as  alx)ve  set  out,  ol>serving  that 
by  reason  of  the  death  of  Mabella  without 
Lssue  Colonel  Hawthorne\s  moiety  of  the 
house,  to  the  extent  of  the  l)eneficial  in- 
terest therein  after  the  death  of  the  widow, 
was  undisposed  of  according  to  the  law  of 
this  country,  if  that  law  were  applicable, 
and   then   pi-oceeded   as    follows :]    It   Is 
obvious  that  neither  Charles  S.  Hawthorne 
nor  the  defendants  are  with  reference  to 
this  claim,  by  English  law,  in  any  fiduciary 
relation  to  the  plaintiffs.     They  are  not 
bound  by  a  contract  with  them,  nor  is 
the  claim  in  any  way  Ixised  upon  a  sug- 
gestion of  fmud.     It  hi  a  bona  fide  claim 
on  both  sides  of  title  to  land  or  the  pro- 
ceeds of  land  in  Saxony. 

The  claim  depends  primarily  uix)n  the 
law  of  Saxony  as  to  the  devolution  of  land 
in  that  country.  If  maintainable,  it  can 
only  be  so  upon  the  ground  that  by  the 
law  of  Saxony  upon  the  death  of  Sarah 


Hawthorne  three-fourths  of  one  moiety  of 
this  propei*ty  descended  to  Greoi^giana  Haw- 
thorne, under  whom  the  plainti^  daim. 

The  next  question  is,  whether  the  plain- 
tiffs by  the  law  of  ^axony  are  entitled  to 
such  interest  (if  any)  as  did  so  descend  to 
Greorgiana  Hawthorne.  A  third  quertiao 
is,  whether  by  Saxon  law,  Charles  S.  Haw- 
thorne having  sold  the  property,  he  or 
his  estate  after  his  decease  is  accountable 
for  a  share  of  the  purchase-moneys  to  the 
plaintiffs. 

I  need  not  dwell  upon  the  danger  of 
error  if  the  Courts  of  this  country  were  to 
entertain  jurisdiction  to  determine  a  con- 
tested claim  of  this  kind  depending  upon 
questions  of  foreign  law. 

I  may,  perhaps,  illustrate  it  by  one  of 
the  arguments  used  before  me.     I  have  % 
number  of  opinions  not  on  oath  by  foreign 
lawyers.     One  of  these  states  that  the  time 
for  ascertaining  the  heir  of  Colonel  Haw- 
thorne in  this  case  was  the  death  of  Sanh 
Hawthorne,  because  of  the  devise  to  trn*- 
tees    during    the    life  of    Sarah,  whidh, 
although  in  an  Irish  will,  would  be  no(^ 
nised  in  Saxony.     This  part  of  the  opinion, 
it  is  said,  is  not  answered  or  noticed  by  the 
expert  on  the  other  side,  and  therefore  the 
Court  must  assume  that  it  is  admitted  to 
be  the  law.     How  is  it  possible  to  be  judi- 
cially satisfied  on  such  evidence  f 

I  am  not  aware  of  any  case  where  a 
contested  claim  depending  upon  the  title 
to  immoveables  in  a  foreign  country, 
strictly  so  called,  being  no  part  of  ths 
British  dominions  or  possessions,  has  been 
allowed  to  be  litigated  in  this  oountiy 
simply  because  the  plaintiff  and  defendant 
hap{>ened  to  be  here.  Lord  Mansfield  in 
Mostyn  v.  Fahrizas  (3)  distinguishes  such 
a  case  from  those  in  which  action  may  be 
brought  here.  "So,"  he  says,  "if  an 
action  were  brought  relative  to  an  estate 
in  a  foreign  country,  where  the  quesEtioB 
was  a  matter  of  title  only  and  not  of 
damages,  there  might  bo  a  solid  distinction 
of  locality." 

The  cases  cited  in  the  argument  were 
such  as  the  enforcement  in  England  of  an 
equitable  mortgage  made  in  England  con- 
cerning Scotch  land,  where  the  Court 
gave  relief  treating  the  remedy  as  in  the 

(3)  1  Cowp.  161,  at  p.  176. 


Vol.  62.] 


HIOHAELMAS  1882  to  MICHAELMAS  1888. 


7ffd 


In  re  Sawthame. 


nature  of  specific  performance  where  the 
Ck>iirt  acts  in  personam — In  re  PoUard 
Q).  There  is  no  doubt  of  the  juris- 
aiotion  in  such  a  case,  and  the  Courts  will 
eFen  foreclose  an  English  mortgage  of 
fisreign  land — ToUer  v.  Carteret  (4) — ^the 
Ibredosure  decree  being,  as  Vice-Chancellor 
Bacon  pointed  out  in  Paget  v.  Ede  (5), 
merely  an  extinction  of  the  right  to  redeem, 
•B  was  said  also  by  Lord  Cranworth  in 
CoLyer  v.  Finch  (6).  In  Norris  v.  Cham- 
Sre#  (7)  Lord  Romilly  distinguished  the 
€■06  of  a  foreign  mortgage  of  foreign  land 
where  no  relief  by  foreclosure  would  be 
given  by  the  English  Courts. 

There  is  a  class  of  cases  in  which  juris- 
diotiaii  as  to  lands  in  the  colonies  has  been 
nuuntained  on  the  ground  of  fraud,  like 
Lord  Cranatoun  v.  Johnston  (2).  It  is 
not  pretended  that  there  was  any  fraud  in 
the  present  case. 

Perhaps  the  decision  that  goes  furthest 
fai  the  plaintifis'  favour  is  the  recent  case 
ct  Inre  Orr  Ewing  (8).  There  a  legatee 
under  a  Scotch  will  or  trust-deed  was 
allowed  to  maintain  an  action  for  adminis- 
tration  against  the  executors  who  had 
BEDved  in  England,  of  whom  three  were 
m  this  country,  and  the  others  had  been 
aerved  in  Sootlsuid  without  objection.  The 
iHRial  administration  order  was  made, 
liioagh  there  were  no  assets  in  England. 
Bat  the  late  Master  of  the  Bolls  and  Lord 
Judoe  Cotton  both  point  out  that  the 
nlaintifb'  claim  was  undisputed.  And  the 
ffMgfaw  of  the  Bolls  repudiates  the  notion 
that  Scotland  is  a  foreign  country  for  the 
pwpoee  of  such  a  question  of  jurisdiction. 

Aooording  to  Enohin  v.  Wylie  (9),  if  the 
dalm  had  been  contested,  and  had  involved 
a  dii^nted  question  of  the  construction  of 
aSoc^ch  will,  it  may  be  doubted  if  a  decree 
oonld  properly  have  been  made. 

Bat  the  case  is  infinitely  stronger  where 
tiie  oontested  daim  is  based  upon  the  right 
to  landy  where  that  land  is  situate  not  in 

(4)  2  Vem.  494. 

(5)  43  I^w  J.  Bep.  Chanc.  671 ;  Law  Rep.  18 
■9.118. 

(6)  6  H.L.  Gas.  915 ;  26  Law  J.  Rep.  Chanc. 

•S. 

(7)  29  Beav.  246  ;  3  De  Gex,  F.  &  J.  583 ;  32 
Law  J.  Bep.  Chanc.  285. 

(S)  Law  Bep.  22  Ch.  D.  456. 
(9)  10  H.L.  Gas.  1 ;  31  Law  J.  Rep.  Chanc. 
MS. 

Vol.  52.— Chakc. 


Scotland  but  in  Dresden,  where  the  ques- 
tion whether  the  plaintiff  has  any  claim 
or  not  must  be  determined  by  the  laws  of 
Saxony  as  to  immoveables,  and  where  the 
only  grounds  for  instituting  proceedings  in 
this  country  is  the  fact  that  the  defendants 
are  resident  here. 

All  these  circumstances  concur  in  this 
case ;  and,  in  my  opinion,  the  Courts  of 
civil  judicature  in  England,  which  sit,  as 
Lord  Westbury  said  in  Cookney  v.  Atider- 
son  (10),  to  administer  the  municipal  law 
of  this  country,  have  no  authority  to  deter- 
mine in  such  a  case  as  this  whether  or  not 
the  plaintiffs'  claim  is  well-founded,  and  I 
must  therefore  dismiss  this  action. 


Solicitors — Markby,  Wilde  &  Barra,  for  plain- 
tiffs ;  Henry  White,  for  defendants ;  Bower, 
Cotton  k,  Co.,  for  other  parties. 


Fry,  J.     "I 

1883.       I      In  re  greaves'  settle- 
March  16,    (  ment. 

17, 20.     J 

Win  —  Construction  —  Appointment  — 
Wills  Act  (7  WiU.  4  and  1  Vict.  c.  26),  s. 
27. 

Peal  estate  was  settled  on  the  wife  of  J. 
G,Jor  life,  with  remainder  to  such  uses  as 
J.  G,  should  by  deed  or  writing  sealed  and 
delivered  appoint,  toith  remainder  to  J.  G. 
for  life,  with  remainders  over,  Tlhe  settle- 
ment contained  a  power  to  sell  and  a 
direction  to  invest  the  proceeds  on  real 
estate,  and  in  the  meamiim^e  on  personal 
securities.  The  estate  was  sold  and  in- 
vested in  bank  annuities,  which  at  J.  G,*s 
death  stood  in  the  imme  of  W,  as  sole 
trustee.  J.  G.,  wlio  died  in  his  wife*s  life- 
time, by  his  will  sealed  and  delivered  be- 
queathed all  moneys  he  died  possessed  of, 
whetJier  in  the  public  funds  or  in  the  care 
of  W. : — Held,  that  the  bequest  did  not 
pass  the  bank  annuities, 

(10)  1  De  Gex,  J.  k  S.  365 ;  32  Law  J.  Bep. 
Chanc.  427. 

5  D 


754 

In  re  Orearei*  Settlement, 

By  an  indenture  of  settlement,  dated 
the  19th  of  March,  1823,  made  on  the 
occasion  of  the  marriage  of  Jonathau  and 
Catherine  Greaves,  certain  real  estate  was 
settled  on  the  intended  wife  for  life,  and 
after  her  death  to  such  uses,  iS:c.,  as 
"the  said  Jonathan  Greaves  shall  from 
time  to  time,  or  at  any  time  or  times,  by 
any  deed  or  deeds,  writing  or  writings, 
to  be  by  him  scaled  and  delivered  in  the 
presence  of,  and  to  be  attested  l>y,  two  or 
more  credible  witnesses,  limit  or  appoint " ; 
and,  in  default  of  ai)ix)intment,  with  re- 
mainder tq  Jonathiui  Gi^eaves  for  life, 
with  remainder  to  a  trustee  to  pi'eserve 
contingent  remainders,  with  remainder  to 
Jonathan  Greaves  and  his  heirs.  The 
settlement  contained  a  |X)wer  for  the 
trustees,  with  the  consent  of  the  husband 
and  wife  during  their  joint  lives,  to  sell 
that  real  estate,  and  declared  tliat  the 
purcliaae-money  should  1x3  reinvested  with 
all  convenient  speed  in  the  purchase  of 
other  real  estate,  and  in  the  meantime 
invested  as  therein  declared. 

The  pi-operty  was  sold,  and  at  the  date 
of  the  will  of  Jonathan  Greaves  it  was 
represented  by  bank  annuities,  standing 
in  the  names  of  Fi*ancis  Field  and  William 
Underbill,  the  tnistees  of  tlie  settle- 
ment. 

Jonathan  Greaves  made  his  will,  dated 
the  17th  of  October,  1844,  which  con- 
tained this  clause  : — "  Further,  I  also  give 
and  bequeath  all  the  money  or  monejrs  I 
die  possessed  of,  whether  in  the  public 
funds  or  in  the  aire  of  William  Underbill, 
Rsquire,  of  the  Stock  Exchange,  London, 
or  elsewhere,  after  my  funei-al  expenses 
are  paid,  unto  the  sole  use  and  behoof  of 
my  children  hereinbefore  named,  shni'e  and 
share  alike,  to  bo  theirs,  their  heirs  and 
assigns,  for  ever."  The  will  was  sealed  and 
delivered.  Jonathan  Greaves  died  on  the 
28th  of  DecemlH.»r,  1851 ;  at  that  time  the 
funds  were  standing  in  the  name  of 
William  Underbill,  who  had  survived  his 
co:trustee. 

Gathenne  Greaves  die<l  in  October, 
1881  ;  and  in  July  following,  the  trustijo 
for  the  time  l)eing  of  the  settlement  trans- 
fen-ed  and  paid  into  Court  the  sum  of 
1,935^.  O*.  4d.,  New  3/.  per  cent.  Annuities, 
the  capital  of  the  fund,  and  some  accioied 
dividends. 
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This  wBfl  a  petition  by  the  heir^t-lawand 
eldest  surviving  son  of  Jonathan  OreavQi^ 
for  payment  out  of  the  whole  fond  to 
himself. 

Glassey  Q.C.,  and  Ingham^  for  the 
petition,  argued  that  there  was  do 
appointment  of  the  funds  representixig  tiie 
settled  real  estate — Chandler  ▼.  Foeodt 
(1),  Adanw  v.  Au8ten  (2)  and  Codkumi, 
Cookaon  (3). 

Cooksofiy  Q.Cy  and  J.  6.  Wood,  fit 
other  children,  contended — ^first,  that  the 
whole  scope  of  the  will  and  the  fact  that 
it  wiui  sealed  shewed  an  intention  to 
appoint  the  fund  in  question.  Secondly, 
the  case  fell  within  one  branch  or  the 
other  of  section  27  of  the  Wills  Act,  and 
the  gift  operated  either  as  a  general  ^m 
or  gencitd  bequest  to  appoint  the  fund  in 
question  either  as  realty  or  personalty. 

Fry,  J.  (after  stating  the  facts),  aaid  :— 
The  question  I  have   now   to  detemune 
hixs  arisen  on    the    death   of  Gathetine 
Greaves  in  October,   1881.     Up  to  that 
time  she  was  entitled  to  a  life  intenst, 
and  without  her  consent  nobody  oooU 
discharge  the  money  from  the  liabiliij  to 
be  invested  in  real  estate.     That  was  the 
position  of  the  money  at  the  time  of  the 
making  of  the  will  of  Jonathan  GreaTei^ 
By    that    will   he    used    this  langnage, 
^*  Further,  I  also  give  and  bequeath  all 
the  money  or  moneys  that  I  die  pofieened 
of,  whether  in  the  public  funds  or  in  die 
care  of  William  Underbill,  Esquire,  of  the 
Stock  Exchange,  London,  or  elsewhere, 
after  my  funeral  expenses  are  paid,  nnto 
the  sole  use  and  behoof  of  my  children." 
The    question  is,   whether  that   bequest 
jmsses  the  annuities.     Now  it  is  to  be 
observed  that  the  sentence  I  have  read 
descnbed  the  property  in  two  wava.   In 
the  first  place  there  is  a  general  deeo^ 
tion  of  all  the  money   or    moneys  I  & 
possessed   of.     That    is    followed  by  an 
enumemtion    introduced    by    the    void 
"  whether  " — "  whether  in  the  public  fiinds 
or  in    the    cai-e    of  William  Underbill, 
Esquire,   London,    or    elsewhere."     The 

(1)  49  Law  J.  Sep.  Chanc.  442;  Lav  Bep- 
15  Cb.  D.  49L 

(2)  3  Ruas.  461. 
(3)^12  a.  &  P.|121. 
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>rds  might  be  treated  as  a  paren- 
nd  do  not  enlarge  or  affect  the 
y.  Now  the  question  whether 
a  exercise  of  the  power  is  one  of 
u  That  is  the  primary  principle 
^verns  the  determination  of  ques- 
this  description.  Therefore  I 
:  enquire  whether,  independently 
Q  27  of  the  Wills  Act,  the  Ian- 
presses  the  intention  to  deal  with 
ley  in  the  name  of  the  trustees. 
appears  to  me  that  it  does  not. 
I  bequeathed  is  money  or  moneys 
KMBOBsed  of.  Now  he  did  not  cQe 
of  this.  The  legal  interest  was 
ostee.  The  right  to  receive  the 
raa  in  his  wife.  In  no  sense  was 
sed  of  this  fund, 
next  place  I  enquire,  what  is  the 
flection  27  of  the  Wills  Act  on 
lerty  I  The  words  of  that  section 
.nd  be  it  further  enacted,  that 
[  devise  of  the  real  estate  of  the 
or  of  the  real  estate  of  the  tes- 
my  place,  or  in  the  occupation  of 
ion  mentioned  in  his  will,  or 
3  described  in  a  general  manner, 
construed  to  include  any  real 
r  any  real  estate  to  which  such 
3Q  shaU  extend  (as  the  case  may 
ih  he  may  have  power  to  appoint 
lazmer  he  may  think  proper,  and 
erate  as  an  execution  of  such 
inlesB  a  contrary  intention  shall 
7  the  will ;  and  in  like  manner  a 
of  the   personal    estate  of   the 

or  any  bequest  of  personal 
described  in  a  general  manner, 
construed  to  include  any  personal 
*  any  personal  estate  to  which  such 
311  shall  extend  (as  the  case  may 
sh  he  may  have  power  to  appoint 
lanner  he  may  think  proper,  and 
arate  on  an  execution  of  such 
mlesB  a  contrary  intention  shall 
f  the  will."    It  is  to  be  observed 

language  of  that  section  is 
I  to  bequests  of  a  general  descrip- 
to  a  particular  part  of  a  bequest, 
Mjaest  dealing  with  particular  pro- 
[t  is  suggested  that  the  property 
ion,  being  defado  money  and  de 
1,  might  pass  either  by  a  general 
nr  ft  general  devise  of  realty ;  and 
xmd  plaoe^  it  is  suggested  tiiat  if 
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that  is  not  the  true  rule,  it  is  to  look 
at  the  actual  condition  of  the  property 
at  the  time  of  the  will,  and  if  it  was 
de  facto  personal  estate  it  will  pass  under 
a  general  bequest  of  personal  property; 
whereas  if  d^  facto  it  was  land  it  wo\Ud 
pass  under  a  general  devise.  In  respect 
of  the  first  of  those  propositions,  there  is  a 
manifest  inconvenience  if  money  directed 
to  be  invested  in  land  should  be  treated 
as  personal  estate ;  and  in  the  same  way 
there  would  be  inconvenience  if  land 
directed  to  be  held  as  personal  estate 
passed  as  land.  That  rule  would  be  one 
of  extreme  inconvenience.  But  it  appears 
to  me  plain  that  both  propositions  are  in- 
consistent with  the  decided  cases.  The 
first  authority  to  which  I  will  refer  is  the 
case  of  Guidot  v.  Guidot  (4).  There  the 
Lord  Chancellor  said  this: — ''The  ques- 
tion is,  whether  these  two  sums  are  to  be 
considered  as  money  or  land:  I  see  but 
very  little  doubt  in  this  case."  "The 
articles  say  it  shaU  be  laid  out  in  the 
purchase  of  lands  of  inheritance,  or  in 
church  and  leasehold.  Then  the  Oourt 
must  take  it  to  be  the  one  or  the  other ; 
and  during  the  life  of  the  husband  and 
the  wife,  if  laid  out,  it  must  have  been  in 
one  or  the  other.  No  sort  of  election  was 
made  by  the  husband  :  then,  at  the  time 
of  the  will  and  his  death,  it  stood  in  equity 
as  it  did  in  the  articles,  either  to  be  laid 
out  in  freehold  or  leasehold ;  and  there- 
fore this  Court  will  call  it  either  the  one 
or  the  other,  according  to  the  rule  in 
equity  that  what  is  agreed  to  be  done 
must  be  considered  as  done."  It  appears 
to  me  that  Lord  Hardwicke  there  con- 
sidered that  the  direction  contained  in  the 
settlement  was  obligatory  in  respect  of 
appointments  under  it;  and  still  more 
expressive  is  the  language  of  the  Master 
of  the  Bolls  in  the  case  of  Chandler  v. 
Pocock  (1),  where  he  said  this:  "What 
the  authorities  have  said  is  this,  that 
where  there  are  persons  entitled  to  an 
intermediate  interest,  who,  after  the  death 
of  the  testator,  have  still  a  right  to  call 
for  the  investment  of  money  in  land,  the 
money  is  in  equity  real  estate  of  the 
testator,  and  a  gift  of  < my  real  estate' 
will  pass  it,  but  a  gift  of  '  my  personal 

(4)  3  Atk.  255. 
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estate  *  will  not.  I  agree  that  that  is  not 
only  covered  by  authority,  but  I  should 
think  it  was  not  arguable  at  this  time  of 
day  afl  the  authorities  are  so  old." 

In  the  next  place  it  has  been  suggested 
that  the  words  of  the  will  must  be  read 
in  this  way,  as  if  the  testator  had  said  "  I 
give  and  bequeath  all  moneys  in  the  funds 
over  which  I  have  a  power  of  appoint, 
ment,"  and  as  he  had  no  other  moneys  in 
the  public  funds  except  these,  there  is  an 
adequate  description  of  the  subject-matter 
to  be  passed.  It  appears  to  me,  however, 
that  is  not  the  legitimate  mode  of  using 
the  27th  section.  It  is  addressed  to  a 
general  bequest,  and  not  to  any  enumera- 
tion of  particulars  within  a  general  be- 
quest; and  if  I  were  to  introduce  the 
application  of  the  section  to  any  particular 
part  of  bequest,  I  should  be  using  the 
section  not  to  enlarge  the  operation  of  a 
general  bequest,  but  to  give  an  intensity 
of  expression  to  a  particular  part  whici 
the  instrument  itself  does  not  possess. 
The  result  is,  I  hold  the  will  does  not 
operate  on  the  property,  and  the  heir-at- 
law  is  entitled  to  take  under  the  ultimate 
limitation  in  the  settlement. 


Solicitors— Wood  k  Wootton,  agents  for  H.  C. 
Gny,  Southampton,  for  petitioners ;  James 
Edell,  for  respondents ;  H.  J.  k  T.  Cliild,  for 
trustee. 


14.    J 


re  MUNDELL.       FENTON   V, 
CUMBERLEOE. 


Pearson,  J.  1  r 
1883.        ^  ^^^ 
.    June  14. 

Practice — Evidetice — Cross-exaynin^ition 
on  Affidavit — Abuse  of  Process  of  Court — 
Order  XV.  rules  1  niul  2  ;  Order  XXXVII. 
rule  2  ;  Order  XXXVIII.  rule  4. 

The  Court  will  prevent  th^  process  of  the 
Court  from  being  abused  for  the  purpose  of 
oppression. 

Tlie  jdaintlffiin  an  administratioii  action 
having  wlthoiU  any  n^xessity  made  an 
affidavit  for  tlie  2>ur2)ose  of  an  application 
in  chambers  for  accounts,  the  defendants 
proposed  to  O'oss-examine  her  on  her  affi- 


davit,  and  an  her  reftuing    to  appeVy 
applied  for  an  order  on  her  to  attend : — 

Held,  tluU  the  affida/vit  hamng  been  m- 
material  to  the  relief  sought,  and  no  reoioii 
having  been  suggested  for  supposing  tJut 
the  cross-examination  could  be  product 
of  any  resuU,  the  application  was  an  abum 
of  the  process  of  the  Court  for  the  purpom 
of  oppression,  and  must  be  refused. 

Motion. 

Mary  Mundell,  by  her  will,  app(niited 
the  plaintiff,  a  widow  lady  residing  at 
Bath,  and  three  of  the  defendants  execu- 
tiix  and  executors  thereof,  and  gave  all 
her  residuary  property  upon  trust  for 
equal  division  between  three  persons,  of 
whom  the  plaintiff  was  one  and  one  of  lur 
co-executors  was  another ;  the  share  of  tiw 
plaintiff  to  be  invested  and  held  upon 
trust  for  her  for  life,  and  after  her  deceasa 
for  her  children. 

The  testatrix  died  on  the  4th  of  Maith, 
1883,  and  the  executrix  and  executora  all 
proved  the  will. 

On  the  14th  of  March,  1883,  the  plain- 
tiff issued  her  writ  in  the  present  acdoo, 
which  was  for  administration  of  the  estaia 
of  the  testatrix,  and  on  the  14th  of  April 
she  took  out  an  ordinary  summona  for 
accounts  under  Order  XY.  rule  1.  WheD 
the  summons  came  on  before  the  chief  deii[, 
the  latter  adopted  a  suggestion  by  tba 
defendants  that  the  affidavit  required  hj 
Order  XY.  rule  2,  should  be  made  b)r  the 
plaintiff  herself,  and  that  an  affidavit 
which  had  been  sworn  by  another  penon, 
formally  proving  the  plaintiff's  title  and 
that  the  residue  of  the  estate  had  oot 
been  ascertained,  was  insufficient  The 
plaintiff,  on  the  20th  of  April,  oonseqiMntly 
swore  the  affidavit.  Notice  was  there- 
upon served  upon  the  plaintiff  liy  tiie 
defendants  to  attend  before  the  official 
examiner  for  cross-examination  upon  the 
affidavit.  Two  divys  later  the  ddendants 
ffied  an  affidavit  in  opposition  to  the 
summons,  ailing  that  administration  by 
the  Court  was  wholly  unnecessaiy  and 
entirely  repugnant  to  the  expressed  wishfli 
of  the  testatrix,  and  the  chief  clerk  re- 
fused to  make  any  order  for  accounts  pend- 
ing the  cross-examination.  Theplauitift 
though  personally  subpoenaed,  fiuled  to 
appear    for    crofis-examination,   bat  bar 
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counsel  attended  and  stated  that  the  cross- 
examination  was  proposed  merely  for 
the  purpose  of  oppression,  and  that  the 
plaintiff  would  decline  to  be  sworn  on  that 
ground. 

The  defendants  now  moved  that  the 
plaintiff  might  be  ordered  to  attend  before 
the  official  examiner,  for  the  purpose  of 
cross-examination  upon  her  affidavit,  and 
tiieir  soUcitors  made  an  affidavit  in  sup|>ort 
of  the  motion,  but  this  did  not  state  any 
reason  for  supposing  that  the  cross- 
examination  could  lead  to  any  result. 

n.  A,  Giffard,  Q,C.,  and  Irv/le  Joyce^ 
for  the  motion. — Under  the  old  rules  of 
practice,  which  ai'e  those  that  govern  this 
case  (Judicature  Act,  1875,  s.  21),  a  party 
who  has  given  notice  in  wiiting  to  cross- 
examine  a  person  who  has  made  an  affi- 
davit has  an  absolute  right  to  do  so 
{DanieWs  Prctctice,  5th  ed.  p.  810),  and 
a  party  is  bound  to  attend  for  cross- 
examination  if  he  has  been  duly  subpoonaed 
—16  &  16  Vict.  c.  86.  s.  40.  The  plaintiff 
is  acting  contrary  to  the  testatrix's  wishes 
in  instituting  this  action,  and  she  Ls  em- 
ploying solicitors  whom  the  testatrix  did 
not  wish  to  be  mixed  up  in  her  affairs. 

Higgina,  Q.C,  and  Northmore  Laxo- 
renee,  coTUra. — It  is  not  clear  whether  the 
old  practice  does  or  does  not  apply  to  a 
case  of  this  kind  imder  Order  XV.,  whielj 
18  entirely  new ;  but  Order  XXXVII.  rule 
2,  shews  that  the  Judge  has  a  discretion 
to  dispense  with  crass-examination,  and 
Order  XXXVIII.  rule  4,  also  shews  that 
the  right  to  cross-examine  cannot  be  abso- 
late,  for  another  penalty  for  failure  to 
attend  is  thereby,  provided,  and  the  Couit 
of  Appeal  has  said  that  an  oppressive  use 
ia  not  to  be  made  of  powers  given  to  liti- 
gants—^aymcmt^  V.  Tajyaon  (1).  Here 
the  plaintiff  is  clearly  right  in  her  sum- 
mons for  accounts,  without  her  affidavit, 
which  was  wrongly  called  for  by  the  chief 
elerky  and  is  of  a  purely  formal  character. 
No  probability  of  benefit  from  the  cross- 
examination  is  shewn,  and  the  reipiirement 
oan  therefore  only  be  for  the  purpose  of 
oppression. 

Oiffard^  Q.C.^  in  reply. 

PbarsoNi  J. — This  is  a  motion  that  a 
(1)  Law  Bep.  22  Ch.  D.  480. 


lady,  Mrs.  Fenton,  may  attend  before  the 
examiner  to  be  cross-examined  upon  an 
affidavit,  which  she  has  made  in  support 
of  a  summons  which  she  took  out  for  the 
administration  of  the  estate  of  her  aunt. 
She  is  the  executrix  of  that  will,  and  also 
residuary  legatee  under  the  will  and 
tenant-for-life  of  a  third  of  the  residue. 
Having  taken  out  the  summons,  she  ap- 
plied for  the  asual  order ;  that  application 
was  supported,  and  supported  to  my  mind 
unnecessarily,  by  the  affidavit  of  a  clerk  in 
the  office  of  her  solicitor,  vei-ifying,  as  I 
gather,  her  intei*est  under  the  will.  Upon 
the  parties  attending  l)efore  the  chief 
clerk  in  chaml^ers,  it  was  suggested  that 
the  affidavit  was  insufficient,  and  that  the 
plaintiff  hei*self  ought  to  make  an  affidavit. 
The  plaintiff,  who,  to  my  mind,  was  ill- 
advised,  was  advised  to  make  an  affidavit, 
and  an  affidavit  was  made.  Upon  that 
affidavit  being  made — which  did  not  in 
any  way  whatever  better  her  case,  for  she 
had  a  cloiir  light,  as  executrix  only,  to  have 
the  estate  administered  by  this  Court — she 
was  met  then  by  an  application  on  the 
part  of  the  defendants,  who  are  the 
executors  of  the  will,  that  she  should  be 
cross-examined  upon  that  affidavit.  She 
then  declined  to  be  cross-examined  upon 
that  affidavit,  and  I  am  now  asked  to 
compel  her  to  attend  to  be  cross-examined. 
I  decline  to  make  any  such  order  at  all.  I 
think  tliis  application  has  been  as  flagrant 
an  abuse  of  the  process  of  the  Court  as  I 
ever  saw. 

There  is  no  doubt  whatever  that  if 
parties  make  affidavits  they  are  liable  to 
be  cross-examined  upon  them,  and  in  all 
proper  cases,  and,  I  may  even  say,  in 
every  case  where  I  had  any  doubt  as  to 
whether  or  not  any  possible  information 
might  be  obtained  on  the  cross-examina- 
tion, I  should  allow  the  cross-examination 
to  proceed.  But  not  only  have  I  the 
case  here  that  the  lady  was  entitled 
to  the  oi'der  that  she  asks  for  with- 
out any  affidavit,  but  I  have  also  tlie 
affidavit  of  her  co-executors,  stilting  most 
distinctly  the  state  in  which  this  estate  is, 
shewing  that  the  lady,  even  as  i-esiduary 
legatee,  has  a  perfect  right  to  have  the 
accounts  taken,  not  suggesting  any  single 
reason  why  those  accounts  should  not  be 
taken,  except  this,  that  they  say  the  tes- 
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tatrix  in  the  cause  had  a  great  dislike  to 
the  lady's  present  solicitor,  and  that  any 
administration  of  the  estate  in  which  he 
should  intermeddle  would  be  contrary  to 
the  wishes  of  the  testatrix.  I  need  not 
say  that  that  is  no  reason  whatever.  It 
is  perfectly  plain  to  me  that  the  entire 
object  of  this  cross-examination  is,  if  pos- 
sible, to  get  rid  of  her  solicitor,  or  to  put 
the  lady  in  that  position  in  which  she  shall . 
suffer  a  penalty  for  employing  that  solicitor. 
Both  of  those  objects  are  perfectly  unjusti- 
fiable, and  I  should  do  very  wrong  indeed 
if  I  allowed  this  cross-examination  to  pro- 
ceeQ* 

I  may  add,  further,  this — that  there 
is  an  affidavit  in  support  of  the  ap- 
plication by  the  solicitors  of  the  defen- 
dants, and  they  do  not  shew  one  single 
cause,  and  they  do  not  suggest  one  single 
reason,  why  there  should  be  any  cross- 
examination  of  this  lady.  They  do  not 
hint  at  any  information  upon  this  subject 
touching  this  estate  which  can  by  possi- 
bility be  obtained  from  the  lady  :  and  the 
counsel  for  this  motion  has  very  wisely 
abstained  from  suggesting  any  reason 
whatever  why  this  cross-examination 
should  be  allowed  to  proceed.  He  relies 
entirely  on  what  he  says  is  the  strict  right 
of  every  party  to  cross-examine  any  person 
who  has  made  an  affidavit.  I  had  made 
up  my  mind,  as  soon  as  the  affidavit  of  the 
co-executors  had  been  read,  to  refuse  the 
motion ;  I  thought  the  Court  must  have 
the  opportunity  to  say,  in  cases  like  this, 
that  cross-examinations  should  not  be  re- 
sorted to.  I  am  very  glad  to  find  that  I 
was  right  in  that  conclusion,  and  that  I 
am  not  acting  upon  my  own  authority, 
but  upon  the  authority  of  the  Court  of 
Appesd;  because  in  the  case  which  was 
cited  to  me  the  late  Master  of  the 
Rolls  and  Lord  Justice  Cotton  laid  it 
down  beyond  all  dispute  that  the  Court 
has  a  right  to  protect  Her  Majesty's  sub- 
jects from  the  practice  and  process  of  this 
Court  being  simply  used  to  torture  them 
and  not  for  the  purpose  of  justice.  I  dis- 
miss this  motion  with  costs. 
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Solicitors — W.  &  A.  Ranken  Ford,  for  plaintiff ; 
Gregory,  Eowcliffes  &  Co.,  for  defendants. 


Pearson,  J. 

1883. 

June  25,  26. 

July  7. 

Lease. — Option  to  purchase  the  Fee-sm- 
pie — Conveyance  to  Administraior  of  Le$ie6 
—WiU— Precatory  Trust  — ''FuU  Cwfr 
dence" 

A  testator  gave  aU  his  property  to  his 
vn/e  absolutely^  "  infuU  confidence  that  she 
tvill  do  what  is  right  as  to  the  disposal 
thereof  between  my  children  eUher  in  her 
lifetime  or  by  will": — Held,  thai  the  vnfs 
took  an  absolute  interest. 

An  option  to  purchase  contained  in  a 
lease  goes  with  the  lease  to  the  legal  per- 
sonal  representative. 

Adjourned  summons. 

This  was  an  application  by  the  Yestryof 
St.  Mary  Abbott's,  Kensington^  who  bad 
agreed  to  purchase  a  piece  of  freehold  land 
from  Charles  Adams,  for  a  declaration  tiiai 
the  vendor  could  no^  make  a  good  title  to 
the  land,  without,  first,  the  ooncuireDioe  of 
the  persons  interested  in  the  personal  estate 
of  Kalph  Adams  deceased;  and  secondly, 
the  concurrence  of  the  childreii  of  George 
Smith  deceased. 

By  an  indenture  of  lease,  dated  the  30di 
of  September,  1819,  and  made  between 
John  Smith  of  the  one  part^  and  Balph 
Adams  of  the  other  part,  a  piece  of  free- 
hold land,  situate  at  Notting  Hill,  in  the 
county  of  Middlesex,  was  denused  to  Ealph 
Adams,  his  executors,  administrators  and 
assigns,  for  a  term  of  sixty  years  fix>m  the 
24th  of  June,  1819,  at  a  yearly  rent  of  6(tf. 
This  lease  contained  a  covenant  by  John 
Smith,  for  himself,  his  heirs,  execatoTB  and 
administrators,  with  Ealph  Adams,  his 
executors,  administrators  and  asaigns,  as 
follows : — 

'^  If  Ealph  Adams,  his  execntois,  ad- 
ministrators or  assigns,  shall  at  any  time 
or  times  hereafter  be  minded  and  desiitnii 
of  purchasing  the  fee-simple  and  inheii- 
tanoe  of  the  piece  of  land  and  premises 
hereby  demised,  and  of  such  desire  shall 
give  notice  in  writing  to  John  Smith,  his 
heirs  or  assigns,  then  John  Smith,  his  hein 
or  assigns,  shall,  within  one  calendiar  month 
next  after  the  receipt  of  such  notice,  at 
his  own  expense  make  out  a  title  to  the 
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piece  of  land  and  premises,  and  also  accept 
and  take  the  sum  of  1,200^.  in  full  for  the 
purchase  of  the  fee-simple  and  inheritance : 
and  on  receipt  thereof  shall,  at  the  costs  of 
Balph  Adams,  his  executors  or  adminis- 
trators, convey  the  fee-simple  and  inheri- 
tance firee  from  incumbrances  to  Halph 
Adams,  his  heirs  and  assigns,  or  as  he  or 
they  shall  direct  or  appoint." 

On  the  14th  of  January,  1858,  Balph 
Adams  died  intestate,  leaving  Ralph  Adams 
his  eldest  son,  Charles  Adams  (the  vendor) 
his  second  son,  and  other  children  him  sur- 
viving. 

In  March,  1866,  Ealph  Adams  the  son 
died  intestate,  leaving  Charles  Adams  his 
heir-at-law,  and  heir-at-law  of  Kalph  Adams 
the  father. 

On  the  17th  of  August,  1876,  letters  of 
administration  to  the  estate  of  Ealph 
Adams  the  &ther  were  granted  to  Charles 
Adam& 

The  reversion,  subject  to  the  lease,  be- 
came vested  in  George  Smith. 

On  the  20th  of  February,  1861,  George 
Smith  died,  having  made  his  will,  dated 
the  same  day,  as  follows :  "  1  devise  and 
bequeath  all  my  real  and  personal  estate 
and  effects  unto  and  to  the  absolute  use  of 
my  wife  Harriet  Smith,  her  heirs,  execu- 
tors, administrators  and  assigns,  in  full 
oonfidenoe  that  she  will  do  what  is  right  as 
to  the  disposal  thereof  between  my  children 
either  in  her  lifetime  or  by  will  after  her 

ClPBOHflO» 

G^eorge  Smith  left  his  widow  Harriet 
Smith  and  several  children  him  surviving. 

By  an  indenture  dated  the  6th  of  July, 
1877,  and  made  between  Haixiet  Smith  of 
the  one  part,  and  Charles  Adams  of  the  other 
part,  after  reciting  (amongst  other  things) 
that  Charles  Adams,  as  the  heir-at-law 
«nd  legal  personal  representative  of  Ealph 
Adams  the  father,  was  the  person  then  en* 
titled  to  exercise  the  option  to  purchase  con- 
tained in  the  lease,  and  that  he  had  given  to 
Harriet  Smith  a  notice  in  writing  pursuant 
to  the  covenant  therein  contained,  and  that 
she  had  agreed  to  perform  the  covenant  for 
Bftle,  and  to  convey  the  piece  of  land ;  in  con- 
ridraation  of  1,200/.  then  paid  by  Charles 
Adams  to  Harriet  Smith,  Harriet  Smith 
eonveyed  the  piece  of  land  to  Charles 
Adams  in  fee,  **  subject  to,  but  with  the 
benefit  ci"  the  lease. 


This  sum  of  1,200/.  was  paid  by  Charles 
Adams  out  of  his  own  moneys;  and  he 
now  claimed  to  be  absolutely  entitled  to 
the  piece  of  land  in  fee. 

llie  lease  expired  on  the  24th  of  June, 
1879. 

By  a  contract  dated  the  25th  of  Novem- 
ber, 1882,  Charles  Adams  agreed  to  sell 
the  piece  of  land  to  the  Vestry  of  St.  Mary 
Abbott's,  Kensington,  for  1,525/L 

Smart,  for  the  summons. — ^First,  the 
option  given  by  the  lease  is  an  option  to 
purchase  **  at  any  time  or  times  hereafter." 
It  is  therefore  invalid  on  the  ground  of  re- 
moteness— T/te  Londov.  cmd  SouUi  Western 
Railxoay  Company  v.  Oonvm  (1). 

Assuming  the  option  to  be  valid,  there 
was  no  obligation  on  the  vendor  to  convey 
at  an  earlier  date  than  the  exercise  of  the 
option — Edwards  v.  West  (2) — and  there 
was  no  exercise  by  Ealph  Adams  of  the 
option  during  his  lifetime.  Therefore, 
whether  the  option  be  valid  or  not,  Charles 
Adams  bought  as  administrator  for  the 
benefit  of  the  next-of-kin,  who  are  conse- 
quently necessary  parties  to  the  conveyance. 

Secondly,  the  words  of  George  Smith's 
will,  giving  his  property  to  his  w&e  Harriet 
Smith  absolutely,  "  in  full  confidence,"  &c., 
created  a  trust  for  his  children — Jarman 
on  WiUa  (3),  Wace  v.  Mallard  (4),  GuUy 
V.  Cregoe  (5),  ShoveUon  v.  Shovelton  (6), 
Cumvck  V.  Tucker  (7)  and  Le  Marclicmt  v. 
Le  Marcfmnt  (8). 

Poumallf  for  the  vendor.  —  First,  the 
option  to  purchase  contained  in  the  lease 
created  an  immediate  interest  in  the  land 
separate  and  distinct  from  the  lease — 
Green  v.  Low  (9)  and  Btickland  v.  PapiUon 
(10).  It  was  an  equitable  interest  in  real 
estate — The  London  and  South  Western 
RaUvoay  Company  v.  Gomm  (1) — which 
descended  to  Charles  Adams  as  the  heir-at- 

(1)  61  Law  J.  Rep.  Chanc.  630;  Law  Rep. 
20  Ch.  D.  662. 

(2)  47  Law  J.  Rep.  Cbanc  463  j  Law  Rep.  7 
Ch.  D.  858. 

(3)  4th  ed.  vol.  L  p.  390. 

(4)  21  T-Aw  J.  Rep.  Chanc.  355. 
(6)  24  Beav.  185. 

(6)  32  Beav.  143. 

(7)  Law  Rep.  17  Eq.  310. 

(8)  Lawliep.  18  Eq.  414. 

(9)  22  Beav.  625. 

(10)  36  Law  J.  Rep.  Chanc.  81 ;  Law  Rep.  2 
Chanc.  67. 
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law.  And  he,  having  duly  exercised  the 
option,  and  paid  the  purchase-money  out  of 
his  own  moneys,  became  absolutely  entitled 
to  the  land  for  his  own  use  — Darius  Vendors 
ami  Purcliasers  (11).  Ho  also  refeiTod  to 
ShepjHtnVa  ToxichMone^  175. 

Secondly,  where  property  is  given  "  ab- 
solutely," the  natural  construction  of  sub- 
sequent precatory  words  is  that  they  express 
the  testator's  wish  without  imposing  a  trust 
— Jarmfin  on  Wilh  (12),  Irvine  v.  Sullivan 
(13),  Webb  V.  Wools  (U),  Lanihe  v.  Eam^.s 
(15),  In  re  II\Uchin.ftnn  and  Tenant  (16) 
and  The  Misdourle  Bank  {Limited)  v.  /?ay- 
nor  (17). 

Smarts  in  I'eply,  refen-ed  to  Paltner  v. 
Simmond^  {IS), 

[Pearson,  J. — If  the  will  creates  a  trust 
at  all,  it  would  seem  to  l>e  a  trust  for  the 
benefit  of  the  children,  excluding  the  wife.] 

Judgment  reserved, 

Pearson,  J.  (on  July  7). — This  is  an 
application  under  the  Vendor  and  Pur- 
chaser Act,  1874  ;  and  it  raises  two  ques- 
tions upon  the  title.  [His  Lordship,  after 
stating  the  facts  as  sot  out  above,  con- 
tinued :]  In  the  year  1877  ILirnet  Smith, 
as  univei-sal  legatee  under  the  will  of  her 
husliand  (Jeorgo  Smith,  was  oilled  upon  by 
Charles  Adams  to  fulfil  the  covenant  con- 
t;uned  in  the  leiise,  Charles  Adams  being 
minded  out  of  his  own  moneys  to  purchase 
the  fee-simple.  Mrs.  Smith  jussented  to  that ; 
and,  by  a  deed  tlatetl  the  Gth  of  July,  1877, 
and  made  between  Harriet  Smith  of  the 
one  part,  and  Charles  Adams  of  the  other 
part,  Mrs.  Smith  conveyed  the  fee-simple 
to  Cliarles  Adams.  He  says  that,  having 
purchase<l  the  fee-simple  with  his  own 
money,  he  is  entitled  to  it  al>8olutely  for 
his  own  use ;  and,  thoi-efore,  that  he  by 
himself  cjin  make  a  gooil  title  as  vendor  to 
the  vestry.  The  vestry  have  taken  two 
olyections.     They  Sivy,  in   the  first  i)lace, 

(11)  4th  0(1.  p.  246. 

(12)  4th  ed.  vol.  i.  p.  3S8. 

(IH)  as  Law  J.  Ilcpt  Chanc.  635  ;  Law  Rep.  8 
Eq.  r.73. 

(14)  2  Sim.  X.S.  207;  21  Law  J.  Rep.  Chanc. 
625. 

(15)  40  Law  J.  Rep.  Chanc.  447  ;  Law  Rep.  6 
Chanc.  599. 

(16)  Law  Rep.  8  Ch.  D.  540. 

(17)  Law  Rep.  7  App.  Cas.  821. 

(18)  2  Drew.  221. 


'^  Although  you  could  require  Mib.  Smith 
to  fulfil  the  covenant  contained  in  the 
lease,  and  Mrs.  Smith  did  thereupon  con- 
vey to  you  the  fee-simple  of  the  property, 
you  nevertheless  took  that  lease  as  a  put 
of  the  personal  estate  of  jour  fether  Balph 
Adams ;  you  cannot  hold  it  for  your  own 
use,  and  you  cannot  make  a  good  title  to  it 
without  the  concurrence  of  those  who  an 
to  share  with  you  under  the  intestacy  of 
Balph  Adams."     They  make  a  further  ob- 
jection— ^that  Mrs.  Smith,  under  the  terms 
of  lier  husband's  will,  did  not  take  an  ahio- 
hite  interest  in  the  property,  but  took  an 
interest  saddled  with  a  trust,  and  that  she 
therefore  had  not  an  absolnte  right  to  dis- 
pose of  this  property.     I  will  take  the  Snt 
objection  first.     The  lease  is  an  ordiiiaiy 
lease  for  sixty  years,  with  this  oovenaiit 
added.     I  shall  not  enquire  whether  the 
covenant  in  that  lease  was  a  good  or  a  bad 
covenant.     I  shall  assume,  for  the  prnpose 
of  what  I  am  going  to  say,  that  it  was 
invalid.    But,  in  assuming  it  to  be  invalid, 
I  do  so  without  expressing  any  opinion  at 
all  upon  the  question  whether  it  was  valid 
or  invalid.     To  my  mind,  it  is  immaterial, 
in  the  circumstances  of  the  case,  whether  it 
was  valid  or  invalid ;  because,  at  aU  events^ 
Mrs.  Smith  has  treated  it  as  valid,  and  ths 
fee-simple  has  been   conveyed  to  Chailes 
Adams ;  and  nobody  disputes  that  legally 
the  fee-simple  is  vested  in  Charles  Adams. 
He  obtained  it,  however,  as  administrator 
of  Riilph  Adams. 

The  case  was  very  well  argued  by  Mr. 
Powiiall  for  Mr.  Charles  Adams,  and  he 
put  it  in  tliis  way  : — He  said,  "  It  is  pe^ 
fectly  true  that  the  lease  was  a  part  of  the 
personal  estate  of  Ealph  Adams,  and  was 
thei'efore  divisible  amongst  all  his  diil* 
dren ;  but  the  covemuit  in  the  lease  was  a 
separate  thing  altogether.  The  covenant, 
or  the  option  to  purcbise,  was  an  equit- 
able interest  in  real  estate,  and  it  was 
vesteil  in  Ralph  Adams  as  a  separate  in- 
terest ;  therefore  it  has  descended  to  his 
heir-at-law;  and  Charles  Adams,  aa  his 
heir-at-law,  was  therefore  entitled  to  it 
absolutely  for  his  own  use."  I  cannut 
accede  to  that  view.  1  think  the  option 
contained  in  the  lease  was  an  integral  part 
of  the  lease,  and  went  with  the  lease.  If 
the  lease  had  been  assigned  without  more 
words,  the  option  would  have  passed  with 
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the  lease ;  and  as  by  the  death  of  Ealph 
Adams  intestate  it  passed  to  the  adminis- 
trator, the  administrator  took  the  lease 
with  the  right  to  enforce  the  option  if  he 
thought  it  beneficial  to  do  so.  The  ad- 
ministrator has  taken  the  benefit  of  that 
covenant  and  has  enforced  it ;  and  I  am 
of  opinion  that  he  cannot  hold  it  for  his 
own  benefit,  excluding  his  brothers  and 
siflterB  from  any  interest  in  it.  I  there- 
fore hold  that  the  first  objection  is  well 
founded ;  and  that,  to  make  a  good  title, 
the  concurrence  of  the  other  persons  in- 
terested under  the  intestacy  of  Ealph 
Adams  is  requisite. 

The  other  question,  as  to  whether  Mrs. 
Smith  could  make  a  good  title,  depends 
upon  the  terms  of  the  will  of  Mr.  George 
Ehnith.  [His  Lordship,  after  reading  the 
will,  continued  :]  The  vestry  contend  that 
that  gift  created  a  trust  for  children.  The 
argument  on  the  part  of  Mr.  Charles 
AjdamB  is  that  it  gave  Mrs.  Smith  the 
afaaolute  interest,  and  that  there  was  no 
trust  superimposed.  It  is,  of  course,  im- 
poflsible  to  shut  one's  eyes  to  the  fact  that 
this  raises  a  question  between  the  modem 
authorities  and  the  older  authorities,  and 
I  have  no  hesitation  in  saying  that,  if  I 
am  to  follow  the  older  authorities,  there 
are  the  strongest  grounds  for  saying  that 
the  words  created  a  trust,  and  that  Mrs. 
Smith  did  not  take  for  her  absolute  use. 
I  fully  agree  with  Lord  Justice  James  in 
what  he  said  in  Lambe  v.  Eamea  (15), 
that  when  you  come  to  read  the  older 
authorities  you  can  only  arrive  at  the 
eondusion  that  they  created  trusts  in 
numbers  of  cases  where  trusts  were  never 
intended.  And  I  am  very  glad  to  shelter 
mjself  under  the  decision  in  Lambe  v. 
tSmn/u  (16),  and  to  be  freed  from  the 
necessity  of  declaring  that  there  was  any 
trust  here.  In  that  case  the  testator  gave 
his  estate  to  lus  widow  "  to  be  at  her  dis- 
ponl  in  any  way  she  may  think  best  for 
the  benefit  of  herself  and  family";  and 
eertainly  the  Court  of  Appeal,  composed 
then  of  Lords  Justices  James  and  Mellish 
n,  need  not  put  it  higher  than  this),  was 
disposed  to  come  to  the  conclusion,  and  I 
flimk  would  have  come  to  the  conclusion 
if  they  had  been  driven  to  it,  that  that 
no  trust.  No  doubt  there  was  a 
point  in  that  case  upon  which  the 
Vol  62.— Ohaho. 


decision  may  be  said  to  have  rested,  as 
much  as  upon  the  first  point,  namely,  that 
assuming  there  was  a  trust,  the  trust  was 
not  complied  with.  Nevertheless,  when  one 
comes  to  the  case  of  In  re  fftUchinson  and 
Tenant  (16),  before  the  late  Master  of  the 
Bolls,  he  says  this :  "  In  Lanibe  v.  Eames 
(15)  the  testator  gave  his  estate  to  his 
widow  '  to  be  at  her  disposal  in  any  way 
she  may  think  best  for  the  benefit  of  her- 
self and  family ' ;  and  the  Court  of  Appeal 
held,  affirming  the  decision  of  Vice-Chan- 
cellor  Malins,  that  the  widow  took  abso- 
lutely." Certainly  the  opinion  of  the 
Master  of  the  Bolls  was  that  that  was  the 
decision  of  the  Court  of  Appeal;  and  I 
think,  if  the  Court  of  Appeal  had  been 
obliged  to  decide  the  case  simply  upon 
that  question,  whether  she  took  absolutely 
or  not,  the  decision  would  have  been  that 
she  took  absolutely. 

There  have  been  two  decisions  since  the 
decision  of  Lamhe  v.  Eamea  (15) — one  the 
decision  of  Vice-Chanoellor  Hall  in  Cur- 
nick  V.  Tucker  (7),  and  the  other  the  de- 
cision of  Vice-Chancellor  Malins  in  Le 
Marchant  v.  Le  Marchant  (8).  In  both 
of  these  cases  the  words  are  more  like  the 
present  case  than  the  words  in  Lamhe  v. 
Eamea  (15)  are.  In  Cumick  v.  Tucker 
(7)  the  testator  appointed  his  wife  execu- 
trix, to  whom  he  left  all  his  property 
**  for  her  sole  use  and  benefit,  in  the  full 
confidence  that  she  will  so  dispose  of  it 
amongst  all  our  children,  both  during  her 
lifetime  and  at  her  decease,  doing  equal 
justice  to  each  and  all  of  them."  And  in 
Le  Marchani  v.  Le  Marchant  (8)  the  tes- 
tator gave  all  his  property  to  his  wife 
"  for  her  sole  use  and  benefit,  in  the  full 
confidence  that  she  will  so  bestow  it  on 
her  decease  to  my  children,  in  a  just  and 
equitable  spirit,  and  in  such  manner  and 
way  as  she  feels  would  meet  with  my  full 
approval."  In  both  cases  the  two  learned 
Judges  held  that  there  was  a  trust  created, 
and  that  the  wife  did  not  take  absolutely. 
But  in  the  case  of  In  re  Hutchirtson  and 
Tenant  (16)  those  two  cases  were  referred 
to,  and  the  comment  of  the  Master  of  the 
Bolls  is  this  :  "  I  have  been  referred  to 
two  authorities  decided  since  Lambe  v. 
Eames  (15),  and  apparently  in  conflict 
with  it ;  but  they  are  decisions  of  inferior 
Courts,  and  no  number  of  decisions  by  in- 
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ferior  CoortB  can  overrule  a  decision  of  a 
superior  Courfc.  In  my  opinion  the  de- 
cision of  the  Court  of  Appeal  in  Lambe  ▼. 
Eaniea  (15)  covers  this  case,  and  I  shall 
therefore  follow  it." 

Now  when  I  come  to  look  at  this  will, 
I  cannot  help  seeing  that  if  I  were  to  con- 
strue it  in  the  manner  in  which  I  am 
asked  to  construe  it,  I  should  make  the 
will,  in  effect,  absolutely  repugnant  to  it- 
self, because  the  gift  is  "  of  all  my  real 
and  personal  estate  and  effects  unto  and  to 
the  absolute  use  of  my  wife  Harriet  Smith, 
her  heirs,  executors,  administrators  and 
assigns.''  Here  is  as  plain  a  gift  to  the 
wife  for  her  own  absolute  use  and  benefit 
as  words  can  make  it.  The  will  goes  on, 
''  in  full  confidence  that  she  will  do  what 
is  right  as  to  the  disposal  thereof  between 
my  children,  either  in  her  lifetime  or  by 
will  after  her  decease."  If  I  were  to  hold 
that  that  was  a  trust  for  the  children, 
then,  according  to  my  reading  of  the  will, 
I  exclude  the  wife  altogether  from  any 
benefit  under  it.  It  is  a  trust  then  to 
dispose,  either  by  deed  or  by  will,  for  the 
benefit  of  the  children.  I  cannot  under- 
stand that  to  mean  that  she  was  to  take  a 
life  interest,  as  she  is  not  obliged  to  dis- 
pose of  it  by  her  will.  Under  these  cir- 
cumstances I  am  very  glad  to  find  that 
the  current  of  modem  authority  goes  to 
prove  (that  which  I  am  convinced  was  the 
intention  of  the  testator)  that  these  words 
do  not  create  a  trust,  but  simply  express  a 
confidence  he  had  that  his  wife  would  do 
that  which,  according  to  her  own  judg- 
ment, unfettered  and  uncontrolled,  woiild 
be,  in  her  mind,  for  the  benefit  of  her 
children.  I  hold,  therefore,  that  Mrs. 
Smith  was  absolutely  entitled,  and  could 
make  a  good  conveyance  to  Mr.  Charles 
Adams.  This  objection,  therefore,  must 
be  overruled. 


Solicitors— Pontif ex,  Hewitt    &   Pitt,   for  the 
sammons ;  Lucas  &  Sons,  for  the  vendor. 
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Fry.  J. 

1883. 

March  12, 13. 

Pearson,  J. 

April  20. 

Pol/icy — Premiuma — Scdvoffe  -^  lAok— 
IIu8hand  and  Wife — Jieveratotu 

A  husband  paid  the  premiums  oh  a  poUa/ 
on  the  lift  of  his  wife  taken  oui  b^  her 
before  marriage.  The  policy  was  asngnd 
by  the  husbavd  and  %mfe  to  secure  an  otR- 
gcUion  of  the  husband.  The  wife  survM : 
— Held,  that  the  kusbanoTs  estate  had  m 
lien  on  the  policy  for  the  premiums. 

In  May,   1843,  the   defendant  Emilf 
Eleanora  W.  Leslie,   then  the  widov  of 
Arthur  French,  effected  a  policy  for  5,00(ML 
on  her  own  life.     Shortly  afterwards  in 
the  same  year  she  married  the  Rev.  John 
C.  W.  Leslie.    In  the  year  1848,  by  anin- 
denture  made  between  John  C.  W.  Leslie 
and  his  wife  of  the  one  part,  and  a  tnotoe 
of  the  other  part,  a  life  interest  whidi  lutd 
been  left  to  Mnu  Leslie  by  her  £orm» 
husband,  which  amounted  to  about  7,OO0lL 
a  year,  was  assigned  in  trust  (subject  to 
an  annuity  of  8002.  reserved  to  J.  C.  W. 
Leslie)  for  Mrs.   Leslie  for  her  septnte 
use. 

In  September,  1863,  upontheoocaakmof 
the  marriage  of  their  daughter  with  Waher 
Raleigh  Trevelyan,  Mr.  and  Mrs.  J.  0.  W. 
Leslie  assigned  the  policy  in  the  Atlas  to 
ti'usteee,  to  secure  the  sum  of  6,0001,  whidi 
Mr.  J.  C.  W.  Leslie  covenanted  to  pay  to 
the  trustees  on  the  death  of  his  wife,  to  be 
held  on  trusts  declared  by  his  dau^tcr^s 
marriage  settlement  made  at  the  aune 
time.  J.  C.  W.  Leslie  covenanted  with  tiie 
trustees  of  the  settlement  during  his  fife 
to  pay  the  premiums,  and  assisted  (ne- 
fourth  of  his  annuity  of  800^  as  secoritj 
for  the  payment  of  such  premiums.  13ie 
trustees  were  empowered,  after  the  death 
of  J.  C.  W.  Leslie,  to  raise  money  on  the 
security  of  the  policy  to  keep  it  up;  end 
there  was  power  to  withdraw  the  poli^ 
on  giving  other  security  for  the  SfiOOL 

J.  C.  W.  Leslie  died  in  November,  1877, 
having  made  a  will,  by  which  he  purported 
to  bequeath  any  surplus  coming  from  the 
policy  in  the  Adas,  after  satisfying  Uie 
6,000/L,  to  the  trustees  of  Mrs.  Trevdyanli 
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■etUement ;  and  empowered  the  trosieeg  of 
his  will,  who  were  also  his  executors,  to 
keep  up  the  policy  in  case  his  wife  declined 
to  do  so,  and  gave  her  certain  small  pecu- 
niary benefits. 

Mr.  and  Mrs.  J.  C.  W.  Leslie  had  two 
dbildren,  Mrs.  Trevelyan,  and  a  son,  Fer- 
dinand Seymour  Leslie,  who  died  in  No- 
vember, 1880. 

The  plaintiff  was  the  surviving  executor 
and  trustee  of  the  will  of  J.  C.  W.  Leslie, 
and  also  one  of  the  executors  of  Ferdinand 
Seymour  Leslie  the  son.  The  defendants 
were  the  other  executor  of  Ferdinand  Sey- 
mour Leslie,  the  surviving  trustee  of  Mrs. 
Trevelyan's  settlement,  Emily  E.  W.  Leslie 
tlie  widow  of  J.  C.  W.  Leslie,  Mr.  and 
Mn.  Trevelyan  and  their  children. 

llie  premiums  on  the  policy  had  been 
paid  during  his  life  by  J.  C.  W.  Leslie, 
and  after  his  death  by  his  executors  under 
an  arrangement.  The  bonus  addition  to 
the  sum  of  5,000^  assured  now  amounted 
to  3,616^. 

The. plaintiff  claimed  a  declaration  of 
the  rights  of  the  parties  in  the  policy,  and 
administration  of  the  estate  of  J.  C.  W. 

Cozena-Hardy^  Q.Cy  and  C.  T,  Simpson, 
foft  the  plaintiff^  and  Glasae,  Q.C.,  and 
Jhmdtu  Oardvner,  for  the  Trevelyans  and 
other  parties,  argued — first,  that  the  pre- 
miums paid  were  in  the  nature  of  salvage, 
and  therefore  the  estate  of  Mr.  Leslie, 
the  salvor,  ought  to  be  recouped ;  secondly, 
that  on  the  principle  of  contribution  be- 
tween part  owners,  the  premiums  ought 
to  be  paid  by  the  person  who  gets  the 
whole  benefit  of  the  property ;  thirdly,  that 
the  allowance  asked  was  analogous  to 
aDowanoes  in  partition  actions ;  and  lastly, 
that  Mrs.  Leslie,  by  the  whole  course  of  the 
tranmctions,  must  be  considered  in  equity  as 
having  contracted  to  repay  the  premiums. 

They  cited  Burridge  v.  Rowe  (1),  West 
T.  Beid  (2),  Rotdey  v.  Unwin  (3),  Todd  v. 
Moarhause  (4),  Norris  v.  The  Caledonian 
Imturance  Uompany  (5),  Sliearman  v.  The 

(1)  1  You.  k  C.  C.C.  183 ;    13  Law  J.  Bep. 

178. 
rS)  %  Haie,  249 ;  12  Law  J.  Bep.  Chanc.  245. 
fS)  8  Kay  k  J.  138. 
f4)  IiEW  Bep.  19  Eq.  69. 
(JS)  88  Law  J.  Bep.  Chanc.  721 ;  Law  Bep.  8 
Sf.  187. 


British  Empire  Insurcmoe  Company  (6), 
GiU  V.  Downing  (7),  Savmders  v.  Dunman 
(8),  PUt  V.  PiU  (9),  Aylwin  v.  WiUy  (10), 
iTeesom  v.  Clarhson  (11),  SeUm  on  Decrees 
(12),  SpoUiswoode's  Vase  (1 3),  Hamilton  v. 
Denny  (14),  Lord  Winchelsea  v.  Dering 
(15),  In  re  Tharp{l6),  Jones  v,  Jones (17), 
Green  v.  Briggs  (18)  and  Swan  v.  Sioan 
(19). 

J  [Fry,  J.,  in  the  course  of  the  argument, 
erred  to  Ex  parte  Young  (20).] 

Cookson,  Q.C»,  and  Macrae,  for  Mrs. 
Leslie,  contended  that  Mr.  Leslie  was  in 
no  better  position  than  a  mere  stranger, 
and  had  no  lien  for  the  premiums — TeeU' 
dale  V.  Sanderson  (21),  Pennell  v.  Millar 
^2),  Clack  V.  Holland  (23),  Sanders  v. 
Dunman  (8)  and  Story's  Equity  Juris^ 
prudence  (24). 

Medd,  for  the  first  defendant  on  the  re- 
cord. 

CozenS'Hardy,  Q.C,  replied. 

Pearson,  J.,  delivered  (on  April  20) 
the  written  judgment  of  Fry,  L.J. — This 
question  would  not  require  immediate  de- 
termination were  it  not  for  the  fact  that 
the  will  of  Mr.  Leslie  raises  against  his 
wife  a  case  of  election,  and  that  she  is 
entitled  to  know  between  what  properties 
she  is  called  on  to  elect.  The  plaintiff 
contends  that  the  payments  made  by  Mr. 
Leslie  have  created  a  lien  or  charge  upon 
the  money  secured  by  the  policy  to  the 
extent  of  the  moneys  paid.  The  ddPendants 
deny  this  proposition. 

(6)  41  Law  J.  Bep.  Chanc.  466;  Law  Bep.  14 
Eq.  4. 

7)  Law  Bep.  17  Eq.  316. 

8)  47  Law  J.  Bep.  Chanc.  338 ;  Law  Bep.  7 
Ch.  D.  824. 

9)  Turn.  &  B.  180. 

10)  30  Law  J.  Bep.  Chanc.  860. 

11)  2  Hare,  163;  12  Law  J.  Bep.  Chanc.  99. 

12)  p.  1006. 

13)  6  De  Gex,  M.  &  a.  345. 

14)  1  Ball  k  B.  199. 

15)  1  Cox,  318. 

16)  2  Sm.  k  G.  578. 

17)  5  Hare,  440. 

18)  6  Hare,  395 ;  17  Law  J.  Bep.  Chanc.  323. 

19)  8  Price,  518. 

20)  2  Yes.  k  B.  242. 

21)  33  Beav.  534. 

22)  23  Beav.  172 ;  16  Law  J.  Bep.  Chanc. 
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23)  19  Beav.  262 ;  24  Law  J.  Bep.  Chanc  IB. 

24)  10th  ed.  p.  492,  8. 1237. 
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The  question  thus  raised  has  been  fully 
discussed,  and  it  becomes  necessary  to  con- 
sider the  various  arguments  which  have 
been  adduced,  and  the  numerous  cases 
which  have  been  cited  upon  the  point. 

In  my  opinion  a  lien  may  be  created 
upon  the  moneys  secured  by  a  policy  by 
payment  of  premiums  in  the  following 
cases : — First,  by  contract  with  a  beneficial 
owner  of  the  policy ;  secondly,  by  reason 
of  the  right  of  the  trustees  to  an  indemnity 
out  of  the  trust  property  for  money 
expended  by  them  in  its  preservation ; 
thirdly,  by  subrogation  to  these  rights  of 
the  trustees,  of  some  person  who  may  have 
advanced  money  at  their  request  for  the 
preservation  of  the  property ;  and  fourthly, 
by  reason  of  the  right  vested  in  the  mort- 
gagees, or  other  pei'sons  having  a  charge 
upon  the  policy,  to  add  to  that  charge  any 
moneys  which  have  been  paid  by  them  to 
preserve  the  property. 

An  instance  of  the  first  class  of  cases  to 
which  I  have  referred — namely,  the  crea- 
tion of  a  Hen  by  contract  with  the  bene- 
ficial owner,  is  to  be  found  in  the  case  of 
Aylwin  v.  Witty  (10),  where  the  Vioe- 
Chancellor  Kindersley  held  that,  where  a 
mortgagor  had  contracted  with  a  mort- 
gagee to  pay  the  premiums,  and  there  were 
sureties  for  the  performance  of  this  con- 
tract by  the  mortgagor,  and  the  sureties 
had  been  called  upon  and  had  paid  the 
premiums,  they  were  entitled  as  against 
the  mortgagor  to  a  lien  upon  the  policy 
moneys.  It  is  obvious  that  in  this  case 
the  sureties  were,  by  contract  with  the 
principal  debtor,  entitled  to  the  benefit  of 
all  the  securities  which  the  mortgagee 
coidd  have  enforced,  and  amongst  others 
to  a  charge  for  the  premiums  paid. 

The  second  and  third  classes  of  cases  are 
well  illustrated  by  Clack  v.  UoUa'nd  (23), 
in  wliich  it  was  held  that  truste&s  who 
paid  moneys  under  circiunstances  which 
gave  them  no  right  to  a  cbirge,  could  not 
create  a  charge  in  favour  of  any  third 
person  from  whom  they  borrowed  moneys. 
To  the  same  class  may  be  i*eferred  the  case 
of  QiU  V.  Downing  (7),  in  which  mort- 
gagees, whose  title  as  such  was  good  after, 
and  only  after,  the  death  of  the  tenant-for- 
life,  were  held  entitled  to  a  lien  during  the 
subsistence  of  the  tenancy  for  life.  The 
mortgagees  were  placed  by  subrogation  in 


the  place  of  the  trnsteeB.  Again,  in  tbe 
case  of  Todd  v.  Moarhaiue  (4),  the  ii||^t  of 
trustees  to  create  a  lien  by  subrogaticm  of 
their  rights  was  recognised,  and  it  iru 
determined  that  a  person  paying  at  the 
request  of  the  trustee  did  not  lose  the 
right  to  the  lien  simply  becauae  the  tn»- 
tees  might  possibly  have  taken  some  other 
coui'se  to  preserve  the  property. 

Such  appear  to  me  to  be  the  dasBes  of 
cases  in  which  a  lien  is  created  by  pey- 
ment  of  premiums.  But  I  am  uni^e  to 
see  that  the  plaintiff  has  brought  his  oMa 
within  any  of  them.  Tfai^re  were  no  tm- 
tees  for  himself  and  his  wife  to  whose 
rights  Mr.  Leslie  oould  be  subrogated,  and 
there  was  no  contract  between  him  and  her 
under  which  the  payments  were  mada 

I  am  further  of  opinion  that,  except 
under  the  circumstances  to  whidi  I  have 
referred,  no  lien  is  created  by  the  payment 
of  the  premiums  by  a  mere  stranger  or  hf 
a  part  owner. 

I  will  first  consider  the  case  of  paj- 
ments  by  a  mere  stranger.     On  prinople 
it  is  difficult,  if  not  impossible,  to  see  why 
such  payments,  which  when  made  without 
contract  or  request  are  a   mere  imper- 
tinence, should  create  a  lien  upon  the 
property.    It  is  evident  that  in  theoaeelTee 
they  would  not  even  create  a  ground  of 
personal  action  against  the  person  eased 
by  the  payment,   for  it  is  certain  that 
mone}'s  paid  by  A  for  B  gives  no  li^t 
of  action  against  B  unless  they  are  paid 
upon  his  request. 

In  the  next  place  the  law  relating  to 
confusion  appears  to  me  strongly  to  sher 
that  no  such  right  would  exist.  If  I 
pour  my  gold  into  your  heap,  or  put  mj 
silver  into  your  melting-pot,  or  turn  mj 
corn  into  that  in  your  granary,  I  have  no 
right  to  an  account  or  any  relief  againet 
you,  but  on  the  contrary,  I  have  actually 
transfen'ed  the  property  in  what  was  mine 
to  the  person  with  whose  property  I  have 
mingled  it. 

Again,  the  authorities  appear  to  me  to 
be  clear  upon  this  point  In  the  case  of 
Burrulge  v,  Roioe  (1),  the  Lord  Justice 
Knightr Bruce,  then  V ice-Chancellor,  need 
the  following  language  :  "  Nothing  that 
has  l)een  stated  to  me  has  had  the  elfeet 
of  persuading  me  that,  without  any  con- 
tract for  that  purpose,  the  mere  fiict  of 
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malring  payments  of  the  premiums,  how- 
eyer  necessary  that  might  be  for  the  pre- 
servation of  the  property,  would  give  the 
party  making  those  payments  a  title  to 
the  property." 

It  may  be  perfectly  ti*ue,  as  was  con- 
tended before  me,  that  Alderman  Win- 
chester was,  during  the  period  between 
1828  and  1832;  in  the  position  of  a  person 
having  no  interest  in  the  policy,  and  that 
the  decree  in  Burridge  v.  Howe  (1),  by 
giving  him  a  lien  for  payments  made 
during  that  period,  has  gone  beyond  the 
principle  enunciated  by  the  learned  Yice- 
Cbanoellor.  The  important  question  is, 
not  whether  the  decree  was  accurate,  but 
what  was  the  principle  of  law  enunciated 
by  the  Judge. 

In  Clack  v.  UoUand  (23)  Lord  Romilly 
(Master  of  the  Rolls)  understood  the  case 
of  Burridge  v.  Rowe  (\)  as  laying  down 
the  principle  for  which  I  have  cited  it. 
That  case,  said  his  Lordship,  ''lays  down  a 
principle  in  accordance  with  my  view  of 
the  case,  and  supports  Pinkett  v.  Wright 
(25),  and  shews  that  a  mere  stranger  by 
paying  premiums  on  a  poHcy  cannot 
acquire  a  Hen  upon  it.  He  can  only 
acquire  a  lien  by  some  contract  with  the 
persons  beneficially  interested  in  it,  or 
with  Uie  trustee,  where  the  trustee  himself 
might  have  obtained  a  lien."  It  has, 
however,  been  contended  that  a  right  is 
created  in  fieivour  of  a  stranger  making 
the  payments  upon  the  principle  of  sal- 
vage, and  it  is  said  to  be  contrary  to 
natural  equity  that  one  person  should 
gain  by  another  man's  loss ;  whether  there 
be  such  a  doctrine  as  that  of  salvage 
applicable  to  cases  of  this  description  was 
doubted  by  the  Vice-Chiincellor  Kinder- 
sley  in  the  case  of  Aylwin  v.  Witty  (10),  to 
wluch  I  have  alretidy  referred. 

With  regai-d  to  the  cases  of  West  v.  Reid 
(2)  and  Shearman  v.  TJie  British  Empire 
Asnurance  GomjHiny  (G),  I  will  only  siiy 
that  I  retain  the  opinion  which  I  ex- 
pressed with  regard  to  those  cases  in  the 
case  of  Saunders  v.  Dunman  (8).  The 
case  of  In  re  Tharp  (16),  before  Lord  Si. 
Leonards,  has  been  referred  to  as  an  au- 
thority for  the  proposition  thiit  there  is 
some  general  doctrine  of  salvage  in  cases 

CS6)  2  Hare,  120 ;  12  Law  J.  Rep.  Chanc.  119. 


of  this  description;  but  it  appears  to  me 
that  the  Lord  Chancellor  was  referring  to 
a  practice  in  the  Irish  law  of  conveyancing, 
which  probably  has  its  basis  in  agreement, 
and  that  if  it  meant  to  assert,  as  the  lan- 
guage used  would  rather  imply,  that  a 
mortgagor  making  payments  for  the  re- 
newal of  a  lease  was  entitled  to  priority 
over  his  mortgagees,  the  pro|>osition  would 
seem  to  be  inconsistent  with  the  general 
law  of  the  land. 

In  the  next  place,  with  regard  to  pay- 
ments made  by  a  part  owner.  .  It  appears 
to  me  tliat,  except  by  contract,  such  pay- 
ments give  no  title  to  the  person  making 
them  against  the  other  ][)art  owner  or 
part  owners  of  the  policy.  That  the  pay- 
ments by  a  mortgagor,  who  in  equity  is 
a  part  owner  with  the  mortgagee,  create 
no  lien  as  against  the  mortgagee,  was 
determined  by  Lord  Romilly  (A&«ter  of  the 
Rolls)  in  the  case  of  Norris  v.  TJie  CaU- 
donian  Insurance  Company  (5).  And, 
generally  speaking,  it  is  clear  that  money 
laid  out  by  a  tenant- for-life  in  improve- 
ments on  the  estate  creates  no  lien  against 
the  remainderman.  Again,  in  the  case  of 
Pennell  v.  MUlar  (22),  the  Master  of  the 
Rolls  had  to  deal  with  a  case  in  which  A, 
the  owner  of  policies,  had,  as  part  of  a 
transaction  voidable  for  fraud,  assigned 
them  to  B,  who,  claiming  under  this  assign- 
ment, had  paid  premiums.  A  instituted 
an  action  to  set  aside  the  transaction  on 
the  ground  of  fraud,  and  the  Master  of  the 
Rolls  determined  that  the  assignment  was 
a  valid  security  for  the  moneys  actually 
advanced,  and  not  for  the  premiums  paid 
by  B,  wliich  were  a  voluntary  payment. 
In  this  case  it  is  evident  that  until  the 
transaction  was  avoided,  A  and  B  were 
both  possessed  of  interests  in  the  jwlicies, 
and  yet  the  payment  by  one  of  the  per- 
sons so  intei'ested  was  held  to  create  no 
lien  as  against  the  other. 

An  argument  was  urged  from  the  law 
of  contribution;  but,  in  the  first  place,  the 
law  of  contribution  arises  only  between 
persons  joined  for  a  common  piiipose,  or 
persons  who  stand  in  the  position  of 
tenants-in-common  or  co-partners.  In  the 
next  place,  it  is  plain  that  the  right  to 
contribution  is  a  personal  right,  and  tlie 
remedy  is  a  personal  remedy,  and  that 
there  is  no  lien  for  the  amount  of  the 
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moneys  in  respect  of  which  the  right  to 
contribation  arises.  This  was  determined 
by  Lord  Eldon,  after  great  consideration, 
in  the  case  of  part-owners  of  a  ship,  in  the 
case  of  Ex  jyarte  Young  and  Ex  parte 
Harrison  (20),  in  which  he  overruled  the 
previously  expressed  opinion  to  the  con- 
trary of  Lord  Hardwicke ;  and  the  same 
proposition  that  there  is  no  lien  for  the 
contributed  moneys  is  supported  by  the 
cases  of  Kni/  v.  Johiiaion  (26)  and  Teiwdale 
V.  Sanderson  (21). 

There  are,  however,  it  must  be  ad- 
mitted,  two  cases  which  look  in  the  opposite 
direction.  The  first  of  those  is  the  case 
of  Sican  V.  Swarh  (19),  where  the  Court 
of  Exchequer,  sitting  as  a  Court  of  equity, 
refused  to  grant  partition  to  one  co-tenant 
except  upon  the  terms  of  the  plaintiff 
allowing  a  lien  for  the  expenditure  of  his 
co-tenant  in  permanent  improrements. 
But  it  appears  doubtful  how  far  this  case 
lias  been  generally  followed,  and  it  does 
not  appear  to  me  to  be  consistent  with  the 
opinion  expressed  by  the  Master  of  the 
Rolls  in  Teasdale  v.  Sanderson  (21). 

The  second  case  is  Hamilton  v.  Denny 
(14).  There  a  lease  had  been  made  to  A 
and  B  as  joint  tenants.  B  had  settled  his 
moiety  of  the  property;  A  had  made  a 
payment  of  the  renewal  fines,  and  he  was 
held  to  be  entitled  to  a  lien  on  B's  settled 
sbiro.  The  decision  was  placed  upon  two 
grounds  :  it  was  said  to  be  like  the  case  of 
payments  by  a  mortgagee,  and  it  was  said 
that  the  payments  by  A  were  entitled  to 
the  same  benefit  as  if  they  had  been  pay- 
ments made  by  a  trustee.  It  is  perhaps 
not  perfectly  easy  to  see  the  strict  SLnalogy 
between  th&se  two  cases  and  the  case  then 
before  the  Court.  In  my  view  these  cases 
are  not  sufi^cient  to  establish  any  such 
gonei'al  proi)osition  as  that  the  right  to 
contribution  creates  any  lien  on  the  pro- 
perty in  respect  of  which  it  has  been  made, 
and  they  certainly  ax-e  insufficient  to  sup- 
port the  plaintiff's  case.  For  in  those 
authorities  the  submission  to  a  lien  was 
required  fix)m  the  plaintiff  as  a  term  of 
other  relief  which  he  sought,  whilst  in  the 
case  now  before  mo  the  plaintiff  is  affirma- 
tively asserting  his  right. 

It  has    been    further  urged  that   the 

(26)  21  Bcav.  366. 


plaintiff  ia  entitled  to  a  lien,  on  the  gromil 
of  the  acquiescence  by  the  other  penons 
interested  in  the  policy  in  the  paymenti 
made  by  Mr.  Leslie  ;  and  it  is  said  that 
where  one  person  allows  another  to  a- 
pend  money  upon  his  property,  and  stands 
by  during  such  expenditure,  a  lien  is 
created  in  favour  of  the  person  making 
the  ex|)enditure  ;  but  is  it  certain  that  no 
such  lien  is  created,  except  in  the  case  of  a 
person  who  makes  the  payment  under  a 
belief  in  the  validity  of  his  own  title  t  In 
the  present  case  there  is  nothing  whatever 
to  shew  that  Mr.  Leslie  acted  under  any 
mistake  with  regard  to  his  rights  in  tiiB 
policy,  and  it  is  certain  that  daring  a 
considerable  part  of  the  period  covered  bj 
his  payments  he  was  in  possession  of  tfas 
opinion  of  counsel  as  to  his  legal  rights. 

Another  argument  pressed  upon  me  by 
the  plaintiff  was  derived  from  the  relatioo 
of  tenant-for-life  and  remainderman.    It 
is  well  established  that  if  a  tenant-for-life 
renew  leaseholds  and  dies  before  the  ex- 
piration of  the  renewed  term,  his  estate 
is  entitled  to  a  lien  on  the  interests  pio- 
portionate  to  the  unexpired  portion  of  the 
renewed  term.   But  the  equities  governing 
the  relation  of  tenant-for-life  ana  remain* 
derman  are  peculiar,  and  I  fail  to  see  any 
analogy  between  the  case  of  a  tenant-fiv- 
life  making  such  a  payment,  and  the  can 
of  Mr.  Leslie  paying  premiums  on  a  policy 
over  which  he  had  full  control  at  eveiy 
moment  of  his  life,  which,  I  repeat,  but  for 
his  contract  on  his  daughter's  marriage  he 
could  have  sold  or  surrendered  withoot 
the  consent  of  his  wife. 

In  my  judgment  the  arguments  of  the 
plaintiff  in  support  of  his  lien  fiul,  and  I 
conclude  that,  from  the  time  of  the  mar> 
riage  down  to  the  year  1863,  Mr.  Leslie 
made  the  payments  in  question  in  main- 
tenance of  his  own  ri^t  in  the  policy, 
and  that  from  1863  he  made  the  paymenti 
in  pursuance  of  his  covenant  with  his 
daughter's  trustees,  but  that  in  no  case 
did  he  make  them  by  reason  of  any  con- 
tract between  himself  and  his  wife,  or  faf 
reason  of  any  mistake  of  his  title  in  tiie 
policy ;  and,  consequently,  that  he  is  en- 
titled to  no  lien  on  the  policy  moneys  ss 
against  her. 

I  understand  from  counsel    that  the 
defendant  Mrs.  Leslie  consents  to  a  da- 
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daration  that  the  policy  shall  stand  as  a 
security  for  the  6,000/.  secured  by  the 
Trevelyan  settlement,  and  I  believe  also 
Boine  arrangement  has  been  come  to  as 
to  the  premiums  paid  since  Mr.  Leslie's 
death.  I  therefore  advise  the  learned 
Judge  to  whose  Court  this  case  is  attached, 
to  make  by  consent  a  declaration  to  the 
efiect  of  the  arrangement  between  the 
parties,  and  then  to  declare  that,  except  so 
far  as  the  plaintiff  is  benefited  by  the 
previous  declaration,  he  has  no  nght  or  in- 
terest in  the  policy,  but  that,  subject  to  the 
said  declaration,  the  policy  has  accrued  to 
Mrs.  Leslie  by  survivorship;  and  to  direct 
the  plaintiff  to  pay  the  costs  of  the  action. 


Solicitors— Blo3cams  Sc  Ellison,  for  plaintif!; 
Dangerfield  Sc  Blythc,  and  Maples,  Tcesdalc 
dc  Co.,  for  defendants. 
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In  re  websteb.    widgen  v. 

HELLO. 


Kat,  J. 

1883 
April 

Wm  —  Construction  —  Substitution  — 
**  To  aUihe  children  of  A  or,  in  event  of 
decease^  to  their  descendants" 

Bequest  hf  wiU  of  personal  property  "  to 
aB  the  children  of  A  or,  in  event  of 
deeease,  to  their  descendants,  share  and 
Mhare  alike,"  A  had  six  children,  of  whom 
one  died  before  tlte  date  of  the  will  leaving 
a  child,  and  the  other  five  survived  the 
ieHaior : — Held,  that  the  cJiild  of  the 
deceased  child  of  A  was  not  entitled  to 
ekare  in  the  property. 

In  re  Sibley's  Trusts  (46  Law  J. 
Rep.  Chanc.  387 ;  Law  Hep.  5  Ch.  D. 
494)  considered  and  distinguished. 

The  testator,  the  Rev.  D.  G.  Webster, 
who  died  in  December,  1880,  by  his  will, 
dated  the  22nd  of  July,  1879,  after  appoint- 
ing executors  and  making  certain  bequests, 
proceeded  to  direct  as  follows  : — "  all  my 
ahare  in  the  Lower  Bemeys  Estate,  in 
the  island  of  Barbadoes,  I  bequeath  the 
flune  to  all  the  children  of  my  dear 
departed  wife's  sister,  Maxy  Henchman 


Mello,  or,  in  event  of  decease,  to  their 
descendants,  share  and  share  alike.'' 

Mary  Henchmann  Mello  had  six 
children,  of  whom  five  survived  the  testator. 
The  sixth  child,  C.  M.  Yates,  died  befoi'o 
the  date  of  the  testator's  will,  leaving  an 
only  child  her  surviving.  This  was  an 
administration  action,  and  on  the  hearing 
on  further  consideration,  and  of  a  certain 
summons  which  had  been  adjourned  into 
Court,  the  question  arose  whether  or  not 
the  child  of  Mrs.  Yates  was  entitled  to 
share  in  a  fund  representing  the  intei'cst 
of  the  testator  in  the  Lower  Bemeys 
Estate.  It  was  admitted  tliut  the  pro- 
perty in  question  was  personal  estate  of 
the  testator. 

W,  Pearson,  Q.C,  and  Ho7'sbrugh,  for 
the  child  of  Mrs.  Yates. — This  fund  is 
divisible  into  sixths.  The  present  case  is 
not  distingidshable  from  In  re  SiUey^s 
Trusts  (1),  where  it  was  held  that  issue 
of  children  who  were  dead  at  the  date  of 
the  will  were  entitled  to  participate.  That 
the  words  ''  in  the  event  of  decease  '*  are 
not  confined  to  decease  after  the  date  of 
the  will  is  clear  from  In  re  Woolrich, 
Harris  v.  Harris  (2).  They  referred  also  to 
Loring  v.  Thomas  (3),  In  re  Potter's 
Trusts  (4),  In  re  Hotchkiss's  Trusts  (5), 
Adains  v.  Adams  (6),  In  re  Smith's 
Trusts  (7),  West  v.  Orr  (8),  Wingfield  v. 
Wingfield  (9)  and  In  re  PiddeU  (10). 

Kekewich,  Q.C,  and  Hughes,  for  some  of 
the  surviving  children  of  M.  II.  Mello. — 
This  fund  is  divisible  into  fifths.  The 
case  is  governed  by  Christopher  son  v. 
Naylor  (11),  the  authority  of  which  was 

(1)  46  Law  J.  Rep.  Chanc  387 ;  Law  Uep. 
5  Ch.  D.  494. 

(2)  48  Law  J.  Rep.  Chanc.  321 ;  Law  Rep.  1 1 
Ch.  D.  663. 

(3)  1  Dr.  k  8p.  497 ;  30  Law  J.  Rep.  Chanc. 
789. 

(4)  39  Law  J.  Rep.  Chanc.  102  ;  Law  Rep. 
8  £q.  62. 

(6)  38  Law  J.  Rep.  Chanc.  631 ;  Law  Rep.  8 
Eq.  643. 

(6)  Law  Rep.  14  Eq.  246. 

(7)  Law  licp.  5  Ch.  D.  497/t. 

(8)  47  Law  J.  Rep.  Chanc.  29  i ;  Law   Uep. 

8  Ch.  D.  60. 

(9)  47  Law  J.  Rep.  Chana  768 ;  Law  Rep. 

9  Ch.  D.  658. 

(10)  Weekly  Notes,  1880,  p.  94. 

(11)  1  Mer.  320. 
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fully  recognised  in  West  v.  Orr  (8). 
In  In  re  Sibley's  Trusts  (1)  the  Master 
of  the  Rolls  relied  upon  the  use  of  the 
words  "  all  and  every,"  coupled  with  the 
feet  that  there  were  only  two  children 
of  the  deceased  uncle  of  the  testator,  as 
shewing  that  issue  of  children  who  died 
before  the  date  of  the  will  were  included. 
That  case  is  therefore  no  authority  in  the 
present  case.  The  words  "  in  event  of 
decease,"  fairly  construed,  are  words  of 
futurity.  They  referred  also  to  Congreve  v. 
Palmer  (12),  In  re  Philpa'  WiU  (13), 
Burt  V.  HeUyar  (14)  and  Jarnuin  on  Wilis 
(15). 

Robinson,  Q.C.,  and  G,  WeJby  King ; 
Ri{fby^  Q.C.,  and  Barrett  I^ennard  ; 
Hastings,  Q.C,  and  W.  Baker  ;  and  Fisclier, 
Q.C.,  and  FarweU,  appeared  for  other 
parties. 

Kat,  J.  (after  stating  the  terms  of  the 
gift  as  above  set  out,  continued :) — I 
understand  that  the  facts  are  that  M.  H. 
Mello  had  six  children,  of  whom  five  were 
living  at  the  date  of  the  will,  and  the 
same  fi^e  were  living  at  the  death  of  the 
testator ;  one  had  died  before  the  date  of 
the  will  and  had  left  issue ;  and  the  ques- 
tion is,  whether  the  issue  of  the  child  who 
had  died  before  the  date  of  the  will 
are  to  share  with  the  five  children  of  M. 
H.  Mello,  who  were  living  at  the  date  of 
the  will  and  survived  the  testator.  Now, 
as  I  understand  the  law,  it  was  settled 
long  ago,  in  the  case  of  Ghristopherson  v. 
Naylor  (11),  that  where  there  is  a  gift  to 
a  class,  and  then  a  substitutionary  gift  to 
the  issue  of  any  one  of  the  class  who  may 
die  in  the  life  of  the  testator,  no  one  can 
take  under  the  substitutionary  gift  who 
was  not  able  to  predicate  that  his  parent 
might  have  been  one  of  the  original  class, 
and  consequently,  if  the  parent  was  dead 
at  the  date  of  the  will,  and  therefore  by 
no  possibility  could  have  taken  as  one  of 
the  original  class,  the  issue  of  such  parent 
are  not  able  to  take  under  the  substitu- 
tionary gift.    And  beyond  all  doubt  that  is 

(12)  16  Beav.  345 ;  23  Law  J.  Rep.  Chanc. 

64. 

(13)  Jjaw  Rep.  7  Eq.  161. 

(14)  41  Law  J.  Rep.  Chanc.  430 ;  Law  Rep, 
14  Eq.  160. 

(16)  4th  ed.  778. 


still  the  law,  because  Chrisiopherson  v. 
Naylor  (11),  much  as  has  been  said  aboat 
it,  has  been  recognised  in  the  Gooit  of 
Appeal  in  several  caseB,  one  of  the  moit 
recent  of  which  is  West  v.  Orr  (8),  in  whidi 
the  authority  of  Christopheraan  v.  Naykr 

ill)  was  recognised  and  followed.    There- 
ore,  what  I  have  to   consider  here  is, 
first  of  all,  whether  this  is  a  snbstita- 
tionary    gift;    and    in     the    next   pboe 
whether,  if  it  be    so,    the   child   of  M. 
H.  Mello,  who  died  before  the  date  of  the 
will,  is  to  be  treated  as  in  the  <xigiiiil 
class.     Very  many  attempts   have   been 
made  to  distinguish  the  case  of  CkritlUh 
j)lierson  v.  Naylor  (11),  and  the  first  daa 
of  cases  is  those  in  which  the  gift  is  not 
substitutionary,  but  substantive,  like  tiie 
gift  to  the  children  of  A  and  the  issue  d 
those  who  are  dead.     The  second  daae  of 
case  is  like  Loring  v.   Thamaa  (3),  when 
there  is  a  gift  to  the  children  of  A,  and 
then  a  gift  to  the  issue  of  any  child  who 
may   be  dead  of    the  share   which   the 
parent  would  have  taken  if  living;  and 
Vice-chancellor  Kindersley  there  pointBd 
out  that  it  was  not  necessarily  a  substitih 
tionary  gift,  in  the  sense  of  Christopkerson 
V.  Naylor  (11),  but  a  gift  to  the  issue  of 
tlie  share  which  the  parent  of  the  isoe 
would  have  taken  if  living  at  the  death  of 
the  testator,  which  might  well  include  the 
children  of  a  (>arent  dead  at  the  date  of 
the  will.     That  was  another  dasB  of  casu 
which  practically  comes  within  the  de- 
cision in  Tytherleigh  v.  Harbin  (16).  Hen 
comes  a  case  which  was  said  to  be  identical 
with  the  case  before  me,  the  case  of  /h  fs 
Sibley's   Trusts  (1),   decided  by  the  kk 
Master  of   the  Rolls,   whose   auth<xity, 
as  we  all  know,  is  very  great  indeed.    Id 
that  case  the  gift  was  to  "  all  and  eve^ 
the  children  of  the  testator's  uncle,  or  their 
issue,  in  equal  shares,''  which  the  Master 
of  the  Holls  admitted  to  be  a  sobstitii- 
tionary  gift — I  shall  refer  to  that  later  on 
on  another  point — and  it  appears  that^  in 
that  case,  of  the  original  class  there  hid 
been  six  in  all — ^four  died  before  the  date 
of  the  will,  and  two  only  were  living  •* 
that  date ;  and  the  Master  of  the  BoUs 
said,  ^'It  being  then  settled,  as  I  sakI 
before,    no  furUier  than    that  the   'or 

(16)  6  Sim.  329. 
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if  sabetitationary  for  something,  it  does 
rapear  to  me  that,  considering  the  state  of 
the  fiimily,  and  the  words  used,  there  is 
nothing  in  the  authorities  to  prevent  my 
oonstruing  them  literally,  and  reading 
'  all  and  every  the  children  '  as  meaning 
not  all  the  children  he  had  then 
living,  but  all  his  children  in  the  literal 
sense;  and,  consequently,  I  come  to  the 
eonclosion  that  the  issue  of  a  child  dead  at 
the  date  of  the  will  would  take  in  the  place 
of  his  parent,  because  that  was  really  what 
the  testator  intended  by  his  description  of 
the  first  class ;  in  other  words,  he  meant 
not  only  '  all  iJie  children  now  living,'  but 
<  all  the  children  my  late  uncle  had.' "  The 
words  were,  "  all  and  every  the  children  of 
his  unde,  or  their  issue,  in  equal  shares." 
Now  if ''  all  the  children  of  my  late  uncle  " 
meant  all  the  children  he  ever  had,  that 
attributes  to  the  testator  the  intention  of 
*^^**g  all  the  children  his  uncle  ever  had 
kgateesy  although  four  of  them  were  dead. 
I  must  confess,  with,  the  utmost  possible 
wapect  for  so  great  an  authority,  that  the 
atras  laid  on  the  words  '*  all  and  every 
the  diildren  "  does  not  commend  itself  to 
me;  I  do  not  see  what  special  force  these 
words  could  have  in  a  gift  to  ''all  and 
eiveiy  the  children,"  which  is  nothing  more 
after  all  than  a  gift  to  "  the  children."  A 
sift  to  **  the  duldren  of  A  "  is  quite  as 
uuegdf  and  will  confer  benefits  on  as  many, 
aa  a  gift  to  ''  all  and  every  the  children  of 
It  is  enough  for  me  to  say  that  this  case 
not  come  within  that  authority,  because 
the  words  here  are  *'  all  the  children,  <&c." 
Tliere  were  living  at  the  dateof  the  will  five 
diildren,  not  two,  therefore  the  words  ''all 
the  children  "  are  perfectly  apt  and  proper 
wotds  to  describe  the  five  children,  or  such 
of  them  as  might  predecease  the  testator. 
Therefore  In  re  Sitiet/s  Trusts  (1)  in  that 
reapocrt  is  not  an  authority  the  reasoning 
of  which  can  apply  to  the  present  case, 
and  not  an  authority  which  binds  me  at 
all  or  which  I  could  properly  follow,  be- 
the  essential  facts  on  which  the 
was  founded  were  entirely  dif- 
Then  there  is  a  class  of  cases  like 
In  re  PhUps^  WiU  (13).  There  the  words 
wese  these:  The  testator  bequeathed  a  fund 
to  his  widow  for  life,  and  after  her  death 
to  be  divided  amonff  his  "children  then 
IMng  or  their  heirs.  Now,  in  that  case 
You  62^— Chako. 


"  or  "  seems  to  have  been  read  "  and,"  and 
the  heirs  of  children  who  predeceased  the 
wife,  including  two  who  were  dead  at  the 
date  of  the  will,  were  held  entitled  to  share 
in  the  fund.  But  the  reason  given  in 
Jarman  on  Wills  in  the  comment  in  that 
work  on  this  case  is  this,  that  there  the 
words  read  literally,  "my  children  then 
living  or  their  heirs,"  were  contradictory, 
because  clearly  the  children  then  living 
would  take  absolute  interests,  and  "  the 
children  then  living  or  their  heirs "  read 
literally  was  nonsense ;  and  therefore  the 
testator  must  have  meant  children  then 
living,  or  the  heirs  of  such  as  should  be 
then  dead,  which  brings  the  case  again 
within  Tytherleigh  v.  Harbin  (16).  Now 
that<case  has  no  reference  to  the  case  before 
me,  because  here  there  are  no  such  words 
as  "  then  living,"  but  simply  "  all  the  chil- 
dren, im."  But  then  there  is  another  case 
which  seems  to  have  introduced  still  an- 
other distinction,  the  case  of  In  re  Smith's 
Trusts  (7),  reported  in  the  note  to  In  re 
Sibley*s  Trusts  (1),  and  decided  by  the  same 
Judge,  the  learned  Master  of  the  Bolls. 
There  the  words  of  the  will  were :  "  K 
S.  Smith  should  have  any  money  at  her 
death,  she  wishes  it  to  be  equally  divided 
amongst  her  brothers  and  sisters,  after  all 
expenses  are  paid.  Should  any  of  her 
brothers  and  sisters  be  dead,  their  share  is 
to  be  equally  divided  amongst  their  chil- 
dren. If  no  children  be  living,  the  money 
to  be  divided  amongst  the  surviving  bro- 
thers and  sisters  of  S.  Smith."  There 
the  Master  of  the  Bolls  said,  "  The  ques- 
tion is,  whether  I  am  to  attribute  to  this 
testatrix  the  capricious  intention  that  if  a 
brother  died  before  her  will,  his  children 
should  not  take,  but  that  if  a  brother  died 
after  her  will,  his  children  should  take.  I 
am  of  opinion  that  I  am  not  bound  to  do 
anything  of  the  sort.  She  gives  her  money 
to  be  equally  divided  amongst  her  brothers 
and  sisters,  and  then  she  says, '  should  any 
of  her  brothers  and  sisters  be  dead,  their 
share  is  to  be  equally  divided  amongst 
their  children.*  The  words  *  their  share ' 
cannot  mean  a  shai-e  given  to  a  brother  or 
sister  who  is  dead,  bemuse  you  cannot  give 
a  l^acy  to  a  dead  person,  as  the  testatrix 
must  have  known,  and  consequently '  their 
share '  must  mean  '  the  share  which  they 
would,  if  living,  have  taken.'     Therefore  I 
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hold  that  the  children  of  the  brother  who 
was  dead  at  the  date  of  the  will  are  entitled 
to  a  share."    That  brings  the  case  exactly 
within  Lorxng  v.  Thomas  (3),  where  the 
word  "  share"  is  used.     I  have  no  such 
words  here,  so  that  this  case  is  neither  with- 
in Tytherleigh  v.  Harbin  (16),  Loring  v. 
Thomas  (3),  In  re  Philps'  WiU  (13),  In  re 
Sibley's  Trusts  (1),  nor  In  re  Smith's  Trusts 
(7) ;  and  no  other  distinction  has  been 
pointed  out  to   me  except  this,  that  in 
Wingjield  v.  Wingfield  (9)  the  Vice-Chan- 
oellor  Hall  read  a  gift  which  was  somewhat 
like  this,  "  to  children  or  their  heirs,"  as 
including  the  heirs  of  children  dead  at  the 
date  of  the  will,  because  he  said  that  was 
oonsiBtent  with  the  general  current  of  later 
authority.    Now,  I  have  gone  through  the 
stream  of  authorities,  so  far  as  I  know 
anything  about  them,  or  rather  the  divided 
currents  of  the  authorities,  from  Christo- 
pherson  v.  Naylor  (11)  down  to  the  present 
time,  and  I  know  of  no  authority  that  a 
gift  to  children  or  their  heirs  without  more 
entitles  the  heirs  of  children  who  were 
dead  at  the  date  of  the  will  to  take.    There- 
fore I  feel  myself  bound  in  this  case  by 
Christopherson  v.  Baylor  (11)  and  West  v. 
Orr  (8),  and  the  rule  which  those  cases 
have  -laid  down.     It  is  clear  that  this  is  a 
substitutionary  .gift.     For  that  In  re  Sib- 
ley's  Trusts  (1)  is  an  express  authority,  be- 
cause there  the  words  were  "  all  and  every 
the  children  or  their  issue,"  and  the  Master 
of  the  Rolls  held  that  those  were  clearly 
substitutionary  words.      Therefore  I  am 
bound  to  hold  that  the  words  "  or  in  the 
event  of  decease  to  their  descendants  "  are 
substitutionary  words,  and  not  finding  that 
I  can  bring  this  case  within  any  of  the 
exceptions  which  have  been  referred  to,  1 
am  further  bound  to  say.  that  I  must  follow 
the   decision  in  Christoplierson  v.  Naylor 
(11),  and  hold  that  the  issue  of  the  child 
who  was  dead  at  the  date  of  the  will  do  not 
take,  and  that  the  property  therefore  goes 
in  fifths  among  the  children  who  survived 
the  testator. 

Solicitors  —  C.  Berney  Brown,  for  plaintiff ; 
Ktuart  &  Tull,  for  the  children  of  M.  H.  Mello 
nml  child  of  Mr.  Yates ;  Brown  &  Wool- 
nough,  for  defendants. 
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1883. 
June  11,  13, 

18,  19. 

Building  Estate — Eendenttal  Estate— 
Alteration  in  Character  of  Froperty— 
Injunction, 

By  a  deeddated  the  I7th  of  AprU,  1878, 
a  certain  lot  of  a  particular  block  ofhM- 
ing  land  uku  conveyed  to  A  (the  cK^/m- 
dant's  vendor)^  and  A  thereby  eovenatUed 
"  u)ith  the  owners  or  owner  of  any  other'' 
lot  to  which  the  benefit  of  iuch  oowmnrf 
wcu  attached  f  that  ho  building  on  his  kmi 
should  be  used  as  a  shop,  nor  should  amy 
trade  be  carried  on  thereon. 

In  March,  1882,  the  plaintif,  tki 
oumer  of  one  of  these  lot»^  brought  em 
action  to  restrain  the  defendant  from  using 
his  house  as  a  beershop  unth  an  off-Uamm. 

It  appeared  that  some  of  the  houses  (m 
this  block  had  been  used  a$  shops  nofioicA- 
standing  the  covenant,  and  that  several  of 
them  were  occupied,  not  by  a  single  tenmU, 
btU  by  ttoo  families  at  a  weekly  rent.'^^ 

Hdd,  that'  the  character  of  the  property 
having  been  completely  changed,  the  cose- 
nant  could  no  longer  be  enforced  for  tie 
purpose  for  which  it  was  originally  m- 
tered  into  ;  and  action  diemiased  with  eostt. 

Action  with  witnesses. 

In  the  year  1877,  the  British  Land 
Company,  Limited,  were  the  ownen 
(amongst  other  blocks)  of  a  particoltf 
block  of  building  land,  situate  at  Leytoo- 
stone  in  the  county  of  Essex,  and  de- 
scribed  on  the  compacy's  Utliognp)»i 
plan  as  lots  424  to  445  (both  indoaive). 

By  an   indenture    dated  the  28tb  of 
March,   1877,   the  Land  Company  con- 
veyed to  George  Upton,  in  fee,  lot  440  on 
the    lithographed    plan.     On    this  pitf 
there  were    certain    special    stipalitioos 
applying  to  all  the  lots  in  this  particoltf 
block,  and  the  indenture  contained  rnvta*' 
covenants  by  the  company  and  Qeotp 
Upton  in  all  respects  {mutcUis  nmtmidii) 
identical  with  the  covenants  oontaisfld  is 
an  indenture  dated  the   17th  d  ApA 
1878  (being  the  conveyance  to  thedw- 
dant's  vendor). 

By  an  indenture  dated  the  28th  of  8^ 
tember,    1877,  George   Upton  oonTcp 
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lot  440  (now  known  as  21  Somerset  Ter- 
race) to  the  plaintifry  Edward  Sajers,  in 
fSde.  This  indenture  referred  to  the  litho- 
graphed plan,  and  expressed  that  it  was 
made  snhject  to  the  mutual  covenants 
contained  in  the  indenture  of  the  28th  of 
March,  1877. 

By  an  indenture  dated  the  17th  of 
Aprily  1878,  the  Land  Company  conveyed 
to  Leonard  Prevost  (the  defendant's 
vendor)  lot  445  on  the  lithographed  plan, 
being  another  lot  of  the  same  block.  By 
this  indenture  the  purchaser,  as  to  the 
land  thereby  conveyed,  covenanted  with 
the  Land  Company  and  ''  with  the  owners 
or  owner  of  any  other  land  to  which  the 
benefit  of  the  stipulations  was  attached,'' 
to  observe  the  stipulations  so  far  as  they 
related  to  the  duties  of  the  purchaser,  his 
hein  or  assigns,  in  respect  of  the  land 
thereby  conveyed. 

The  plan  contained  the  following  sti- 
pnlation  with  reference  to  lots  424  to  445 
(both  inclusive) : — 

"  Trades,  <bc.,  prohibited.  No  building 
ahall  be  erected  or  used  as  a  shop,  nor 
shall  any  trade  or  manuflEUiture  be  carried 
on  ...  .  upon  any  lot." 

By  an  indenture  dated  the  17th  of 
Aprily  1879,  Prevost  conveyed  lot  445  to 
Biehard  CoUyer,  the  defendant. 

.  On  the  2nd  of  March,  1882,  the  plaintiff 
commenced  this  action,  alleging  that  the 
defendant  bought  his  lot  with  full  notice 
di  the  restrictive  covenants  contained  in 
the  indenture  of  the  17th  of  April,  1878  ; 
and  that  he  had  fifcted  up  the  house  built 
on  his  lot  as  a  beerhouse  or  beershop,  and 
had  obtained  an  off-licence  to  sell  beer 
tlieire  not  to  be  consumed  on  the  premises ; 
and  claiming  an  injunction  to  restrain  the 
defendant  from  carrying  on  such  trade  in 
his  house  contrary  to  the  covenant  en- 
tered into  by  Leonard  Prevost,  on  behalf 
of  himself,  his  heirs  and  assigns,  in  the 
nid  indenture. 

It  i^peared  from  the  statement  of  de- 
that  Leonard  Prevost  had  built  a 
■hop  on  lot  445  in  October,  1878  ;  and 
that  the  defendant,  in  the  month  of  May, 
1879,  obtained  an  off-licence  to  sell  beer, 
and  had  ever  since  sold  beer  without  any 
protest  by  the  plaintiff.  The  statement 
of  defenoe  also  alleged  that  the  plaintiff 
kad  acquiesced  in  the  user  of  the  premises 
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by  the  defendant  as  a  shop  for  the  sale  of 
beer;  that  the  action  was  not  brought 
bona  Jide  in  the  interests  of  the  plaintiff, 
but  at  the  instigation  and  for  the  benefit 
of  the  owners  of  certain  public-houses  in 
the  neighbourhood  which  did  not  form 
part  of  tliis  particular  block ;  and  that  if 
the  Land  Company  ever  had  any  inten- 
tion that  their  estate  should  be  used  as 
a  residential  estate,  such  intention  had 
long  been  abandoned,  and  many  of  the 
buildings  on  the  estate  had  for  a  long 
period  been  used  as  shops  without  inter- 
ference or  complaint  by  Uie  plaintiff. 

The  plaintiff's  house.  No.  21  Somerset 
Terrace,  stood  on  the  north  side  of  a  road 
called  Lansdowne  Eoad ;  the  row  of  houses 
on  the  opposite  side  of  the  road  (all  in 
this  particular  block)  was  called  Elizabeth 
Terrace;  and  the  defendant's  house  (lot 
No.  445)  was  at  the  ezti'eme  eastern  end 
of  this  terrace.- 

In  the  opinion  of  the  Court  the  evidence 
shewed — First,  that  the  defendant,  when 
he  bought,  was  aware  of  the  restrictive 
covenants  contained  in  the  deed  of  the 
17th  of  April,  1878;  secondly,  that  the 
defendant  began  to  carry  on  tiie  business 
of  a  seller  of  beer  with  an  off-licence  in 
May,  1879;  that  the  plaintiff  knew  of 
this,  for  nine  months  or  a  year  actually 
purchased  his  beer  there  himself,  and  took 
no  objection  to  the  shop  being  used  for 
the  sale  of  beer  until  March,  1882 ;  and 
thirdly,  that  some  houses  built  on  other 
lots  of  this  particular  block  had  been  for 
some  time  used  as  shops,  notwithstanding 
the  covenant,  and  that  many  of  the  houses 
in  Somerset  Terrace  were  occupied,  not  by 
a  single  tenant,  but  by  two  families,  at  a 
total  rent  of  lOtf.  a  week. 

EverUt,  Q,C.,  and  E.  Ford,  for  the 
plaintiff. — The  plaintiff  is  entitled  to  the 
benefit  of  the  restrictive  covenant  con- 
tained in  the  conveyance  of  the  17th  of 
April,  1878,  though  he  is  **  not  named  as 
a  paiiy"— 8  &  9  Vict.  c.  108.  s.  5. 
Where,  as  here,  there  has  been  a  dear 
breach  by  the  defendant  of  an  express 
covenant,  the  mere  abstaining  for  a  time 
from  taking  legal  proceedings  is  unim- 
portant— The  LoTuIon,  Chatham  and  Dover 
Railway  Company  v.  Bull  (1). 

(1)  47  Law  Term  Eep.  N.S.  413. 
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Sayeri  v.  CoUyer. 

[Pearson,  J.,  referred  to  Evan»  v. 
Davis  (2U 

The  plaintiff  is  entitled  to  the  injunc- 
tion he  asks,  even  though  the  Court  should 
be  of  opinion,  upon  the  evidence,  that 
small  breaches  of  the  same  covenant  by 
the  occupiers  of  a  few  houses  in  this  block 
have  not  been  interfered  with — Western 
v.  McDermott  (3). 

[Pearson,  J. — The  real  question  seems 
to  be,  whether,  if  the  whole  character  of 
the  property  ha^s  been  changed,  the  cove- 
nant is  still  binding.] 

Coze^iS'Uardy,  Q.Cy  and  FartoeU,  for 
the  defendant. — This  being  a  covenant  for 
the  enjoyment  of  all  the  houses  in  this 
block  in  a  particular  way,  therb  has  been 
such  acquiescence  on  the  part  of  the 
plaintiff  in  breaches  of  the  covenant  by 
occupiers  of  several  houses  in  this  block 
that  he  cannot  now  enforce  it  against  this 
particular  defendant.  The  whole  cha- 
racter of  the  property  being  altered,  it  is 
inequitable  to  enforce  this  oovenabt  in  the 
existing  state  of  the  property — The  Duke 
of  Bedford  v.  The  Trustees  of  the  British 
Mtiseum  (4),  Roper  v.  WiUiams  (5)  and 
Peek  V.  MattJiews  (6). 

[Pearson,  J. — Can  the  Court  do  other- 
wise than  grant  an  injunction  to  prevent 
a  breach  of  a  deliberate  covenant  f  J 

Here  there  are  special  circumstances, 
which  will  prevent  the  Court  from  giving 
equitable  relief  in  aid  of  the  legal  right — 
The  Directors  of  the  Imperial  Gas  LigJu 
Company  v.  Broadhent  (7).  There  are 
equitable  circumstances  to  prevent  the 
plaintiff  having  specific  performance  of  his 
covenant — Barret  v.  Bladfjrave  (8). 

They  also  referred  to  T/ie  DvJce  of  Leeds 
V.  The  Earl  of  Amhurst  (9),  Eastwood  v. 
Lever  (10)  and  The  National   Provincial 

(2)  48  Law  J.  Rep.  Chanc*  223  ;  Law  Rep. 
10  Ch.  D.  747. 

(3)  36  Law  J.  Rep.  Cbanc.  76 ;  Law  Rep.  2 
Chanc.  72. 

(4)  2  Myl.  k  K.  662;  2  Law  J.  Rep.  Chanc. 
129. 

(5)  Turn&  R.  18. 

(6)  Law  Rep.  3  Eq.  616. 

(7)  7  H.L.  Cas.  COO ;  2J)  Law  J.  Rep.  Chanc. 
377. 

(8)  6  Ves.  104. 

(9)  2  Ph.  1 17  ;  16  Law  J.  Rep.  Chare.  6. 

(10)  4  Do  Gex,  J.  k  8.  114  ;  38  Uw  J.  Rep. 
Chanc.  366. 


Plate  Olass  Company  v.  The  Prudential 
Assurance  Company  (1 1). 

Everitt,  Q.C.,  in  reply. — Then  is  aa 
obvious  distinction  between  this  ease  and 
The  Duke  of  Bedford  v.  The  Trustees  of 
the  British  Museum  (4).  Only  two  hooaet 
in  this  block  besides  the  defendant's  were 
for  a  short  time  used  as  shops.  And  a 
house  "  becomes  again  a  private  houae, 
as  soon  as  it  ceases  to  be  used  as  a  shop* 
— Kemp  V.  Sober  (12).  There  has  ben 
no  such  change  in  the  chaimcter  of  the 
property  as  to  disentitle  the  plaintiff  to  an 
injunction  to  restrain  the  violation  of  aa 
express  covenant — €rerman  v.  Chapmtm 
(13).  As  there  has  beefa  a  dear  breadi  of 
covenant,  Uie  plaintiff  is  entitled  to  an 
injunction,  without  the  necessity  of  ahsv- 
ing  damage — Lord  Manners  v.  Jehmn 
(14)  and  Gaskin  v.  BaUs  (15).  ''The 
main  point  is  whether  the  contract  hai 
been  broken" — The  Attorney-General  a 
Tfie  Mid-Kent  Railway  Company  (16). 

Peab^n,  J. — In  this  case  the  phuntiff 
complains  of  a  breach  of  covenant^  afiet- 
ing  a  house  that  he  has  booghti  beoanae  of 
the  defendant  having  opened  a  beenhop 
with  an  off-licence. 

Now  the  plaintiff's  excuse  for  his  delay 
in  bringing  his  action  is  this.  He  aayi 
that  shortly  after  he  purchased  the  hoaae 
he  mortgaged  it ;  that  from  the  time  when 
he  mortgaged  it  to  the  time  when  he  paid 
off  the  mortgage  he  had  no  means  of  aooes 
to  the  deeds,  and  did  not  know  what  hii 
rights  were ;  but  that  when  he  paid  off  the 
mortgage  and  recovered  his  deeds,  he 
ascertained  for  the  first  time  what  his  lightB 
were,  and  instructed  his  solidtora  to  afcop 
this  beershop. 

Now,  according  to  his  own  evidenee  in 
the  box,  he  knew  of  his  own  ri^ts  so  &r 
back  as  the  year  1879.  There  has  therefiie 
been  at  all  events  a  delay  of  someUung 
like  thi-ee  years. 

(11)  46  I^w  J.  Rep.  Chanc.  871;  Law  Bfpt 
6  Ch.  D.  757. 

(12)  1  Sim.  N.S.  617 ;  20  Law  J.  Bep.  Chaac. 
602. 

(13)  47  Law  J.  Rep.  Chanc.  260;  Law  Bepi' 
Ch.  D.  271. 

(14)  46  Law  J.  Rep.  Chana  404 ;  UwBe{k  1 
Ch.  D.  673. 

(16)  Law  Rep.  13  Ch.  D.  324. 
(16)  Law  Rep.  8  Chanc.  100. 
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I  am  not  going  to  dedde  this  case  upon  . 
the  question  of  aoquiesoence.  I  am  not 
going  to  decide  that  the  plaintiff  has 
acqaiesced  so  long  in  the  beershop  being 
Gamed  on,  that  the  defendant  has  now 
a  right  to  carry  it  on.  I  am  going  to 
consider  whether  at  this  time,  having 
regard  to  the  state  of  the  property,  the 
Oourt  will  interfere  to  prevent  breaches  of 
the  covenants  which  are  contained  in  these 
stipulations. 

Now  I  think  that  I  can  only  look  at  the 
oorenants  affecting  this  particular  block. 
I  think  I  must  treat  this  as  if  it  were  a 
solitary  block,  and  as  if  I  had  nothing  to 
do  but  to  consider  what  was  the  effect  of  the 
covenants  with  regard  to  this  particular 
block.  Is  this,  then,  a  case  in  which  the 
Oourt  will  interfere  to  restrain  a  breach  of 
covenant  I 

Now  Th/B  British  Mti^eum  Case  (4)  seems 
to  me  to  furnish  the  principle  on  which  I 
ought  to  proceed.  In  that  case  the  Court 
aaid  to  the  Duke  of  Bedford,  who  came  to 
restrain  -  a  person  who  wanted  to  build 
upon  an  adjoining  part  of  his  property, 
contrary  to  a  covenant  in  the  original  deed  : 
"  Tou  have  so  altered  the  property  since 
you  originally  compelled  the  defendant's 
predecessors  in  title  to  enter  into  this  cove- 
nant ;  you  have  so  completely  changed  the 
character  of  the  property  by  building  houses 
which,  strictly  speiJdng,  were  against  the 
covenant,  that  it  would  be  inequitable  in 
this  Court  now  to  give  you  the  bimefit  of  a 
covenant  which  you  have  treated  as  abso- 
Intely  void ; "  and  the  Court  thereupon  re- 
fused the  injunction. 

Now  I  have  to  consider  whether  or  not 
this  is  a  case  in  which  it  would  l)e,  to  use 
liord  Eldon's  word,  "  oppressive "  to  give 
effect  to  this  covenant.  I  see  that  the 
stipulations  here  were  stipulations  to  keep 
this  as  a  ''  residential "  property,  to  keep  it 
as  private  house  property,  in  the  ordinary 
sense  of  the  word,  and  to  prevent  shops 
being  built.  As  I  understand,  the  inten- 
tion was  that  these  houses  should  be  occu- 
pied, in  the  ordinary  sense  in  which  houses 
aie  occupied,  by  separate  owners  of  each 
house,  so  as  to  keep  each  house  a  priA-ate 
bouse  for  a  private  family.  Now  I  find 
that,  during  the  few  years  which  have 
ehpsed  since  persons  b^;an  to  biiild  here, 
the  houses  are  no  longer  let  to  private 
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persons,  each  having  one  house;  but  the 
majority  of  the  houses  in  Somerset  Terrace 
are  divided  between  two  families,  at  rents 
of  lOs.  and  Ss,  a  week,  each  family  paying 
one  moiety  of  that,  a  very  small  sum.  I 
find  that  during  the  same  period  of  time 
shops  have  been  opened  immediately  oppo- 
site the  plaintiff's  house.  I  find  that  the 
plaintiff  himself  allowed  the  defendant's 
shop  to  be  opened,  and  allowed  it  to  con- 
tinue for  three  years  before  he  thought  of 
bringing  his  action.  Therefore  I  come  to 
this  conclusion,  that  this  action  is  not  bona 
fide  brought  for  the  purpose  of  stopping 
this  shop  as  a  beershop  because  it  is  really 
and  truly  any  injury  either  to  the  plaintiff 
or  to  the  persons  living  in  -his  immediate 
neighbourhood  upon  the  same  bldck ;  but 
that  there  is  some  other  reason,  which  I 
do  not  know  of,  which  has  induced  this 
plaintiff  in  the  year  1882  to  complain  of 
that  of  which  he  did  not  complain  three 
years  before.  I  ask  myself,  therefore.  Is 
there,  really  and  truly,  any  injury  what- 
ever shewn  to  the  plaintiff!  -  Does  the 
contract  exist  now  for  the  purposes  for 
which  the  contract  was  entered  into!  Shall 
I,  if  I  grant  this  injunction,  be  enforcing 
the  contiact  in  order  to  keep  the  property 
in  the  state  in  which  it  was  intended  to  be 
kept  when  these  stipulations  were  first  put 
on  this  plan!  I  oome  to  the  conclusion 
that  I  must  answer  all  these  questions  in 
the  n^ative.  I  must  say  that  the  con- 
tract  can  no  longer  be  performed  for  the 
purposes  for  which  it  was  entered  into, 
and  that  I  ought  not  therefore  to  grant 
this  injunction. 

Then,  under  that  very  useful  Act  which 
was  obtained  by  Lord  Cairns,  and  which 
goes  by  the  name  of  Lord  Caims's  Act, 
I  have  a  right,  in  any  case  where  I  refuse 
an  injunction,  to  grant  damages  instead. 
I  have  had  no  damages  whatever  proved 
before  me  from  the  opening  of  the  shop. 
I  cannot  see  that  the  opening  of  this 
shop  either  has  produced,  or  is  likely  to 
produce,  any  damage  to  the  plaintiff's 
property.  It  is  not  a  public-house,  in 
the  ordinary  sense  of  the  word,  in  which 
there  might  be  a  complaint  that  the 
house  was  so  conducted,  and  attracted  so 
many  persons  to  it,  that  it  was  more  or 
less  a  nuisance  to  the  plaintiff.  It  is  a 
house  for  the  sale  of  beer  under  an  off- 
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licence  only.  I  have  not  heard  any  evi- 
dence, and  I  do  not  suppose  that  any 
evidence  could  be  produced  to  shew  me  that 
it  is  a  nuisance  to  the  plaintiff  in  any  way 
whatever ;  and  I  have  his  own  conduct  for 
nine  months,  shewing  not  only  that  it  was 
not  a  nuisance,  but  that  it  was  beneficial 
to  him,  for  during  that  period  he  supplied 
himself  with  beer  from  that  shop. 

I  therefore  come  to  the  conclusion  that 
I  cannot  give  the  plaintiff  one  farthing 
damages  for  what  has  been  done ;  and  I 
dismiss  the  action,  with  costs. 

Solicitors  —  Clapham    k.    Fitch,   for   plaintift; 
Stokes,  Saunders  5c  Stokes,  for  defendant. 


Bacon,  V.O. 

1881. 
Jan.  20. 
Feb.  3. 


In  re  the  milfobd  docks 
company;  ex  parte  lister. 


Winding-up  —  Petitioning  Creditor  — 
Unpaid  Vendor — Award — Costa  of  Arbi- 
tration— Companies  Act,  1862,  8,  82 — 
Lands  Clauses  Act,  1845,  ss.  34, 49  o/nd  50. 

Unpaid  vendors  of  land  taken  hy  a  com- 
pany under  their  compulsory  powers  are 
not  "  creditors  "  within  the  Companies  Act, 
1862,  8,  82,  until  their  title  has  been  duly 
made  out  and  accepted,  even  though  tlie 
amount  of  the  purchase  and  compensation 
money  to  be  paid  by  the  company  has  been 
ascertained  and  fxed  by  award  ;  neither 
are  tJiey  "  creditors  "  in  respect  of  the  costs 
of  the  arbitration,  uiiies8  such  costs  have 
been  taxed. 

This  was  a  petition  to  wind  up  the  above 
company  by  the  mortgagees  and  owners  of 
the  equity  of  redemption,  claiming  aj9  un- 
paid vendors  of  land  taken  by  the  company 
under  their  compulsory  powers. 

The  company  was  incorporated  under 
the  Milford  Docks  Act,  1874,  and  in  Au- 
gust, 1876,  gave  notice  to  treat  for  and 
took  possession  of  the  land  of  the  peti- 
tioners for  the  purposes  of  their  under- 
tiiking.  The  amount  of  the  purchase  and 
compensation  money  to  be  paid   by  the 


company  had  been  asoertained  and  fixed  by 
an  award,  dated  the  17th  of  March,  188^ 
at  6,000/.  An  abstract  of  the  petxtionen' 
title  was  delivered  in  October,  1882,  bai 
the  title  had  not  been  made  oat  to  tilie 
satisfaction  of  the  company,  nor  aooepted 
by  them,  at  the  date  of  the  preeebtation  of 
the  petition.  The  petitioners,  after  stating 
that  the  company  was  insolvent,  dainied 
as  creditors  for  this  6,000/.,  and  alleged 
that  further  sums  of  1,612/.  for  aneanof 
interest,  and  2,000/.  '^  in  respect  of  rent 
and  other  outgoings,  and  of  certain  dis- 
bursements, costs  and  expenses,**  were  ako 
owing  to  them. 

By  the  award,  the  petitionars^  as  veDdon, 
had  been  allowed  three  days'  costs  of  the 
reference,  but  these  costs  bad  not  been 
taxed. 

A  great  deal  of  evidence  as  to  the  finm- 
cial  prospects  of  the  company,  the  diqpafte 
as  to  title  and  the  wishes  of  the  variov 
creditors  and  shareholders  exposing  the 
petition,  was  filed  and  read ;  but  the  only 
points  calling  for  a  report  were,  whether 
the  petitioners  were  entitled,  under  the 
Companies  Act,  1862,  s.  82, -to  prewnt  i 
petition,  as  creditors  for  the  6,000/.  purchae- 
money,  or  in  respect  of  their  costs  under 
the  award.    These  points  were  not  nosed 
by  the  petitioners'  counsel  in  their  open- 
ing. 

Ilorton  Smith,  Q.C.,  and  OswM,  kt 
the  petition. 

Marten,  Q.C,  and  Levett,  for  the  com- 
pany.— As  to  the  award  for  6,000/.,  which 
is  the  foundation  of  the  petitioners'  dsiffl, 
it  cannot  create  a  debt  or  constitute  the 
vendors  creditors.  A  jury  or  arfaitntor, 
acting  under  the  provisions  of  the  LuMk 
Clauses  Consolidation  Act,  can  only  seeeB 
the  value  of  the  interest  daimed,  and  not 
the  right  to  that  interest — Brandon  r. 
Brandon  (1)  and  Ex  paHe  Cooper;  inn 
TJie  London  and  North  Western  RaXhtKif 
Company  (2).  Even  the  verdict  of  a  joiy 
and  judgment  by  the  Rheriff,  undor  sectioDi 
49  and  50  of  the  Lands  Clauses  Act,  do 
not  of  themselves  create  an  absolute  d^ 
due  from  the  company  to  the  landowner— 

(1)  2  Dr.  &  S.  306 ;  34  Law  J.  Rep.  ChttC 
333. 

(2)  2  Dr.  k  8.  812;  34  Iaw  J.  Bep.  Chinc 
873. 
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HaweU  ▼.  The  Metropolitan  District  Rail- 
v)ay  Company  (3) ;  and  no  action  can  be 
maintained  until  a  conveyance  of  the  land 
has  been  executed — The  Guardians  of  the 
Bast  London  Union  y.  The  Metropolitan 
Railway  Company  (4).  [They  were 
stopped  by  the  Coart.] 

Morton  Smith,  Q,C,f  in  reply. — As  the 
eompany  are  in  possession,  the  purchase- 
money  ought  to  be  brought  into  Court,  and 
even  if  the  petitioners  are  not  creditors  for 
the  unpaid  purchase-money,  they  are  at 
any  rate  credito)^  for  the  amount  of  costs 
given  them  by  the  award ;  and  as  to  this 
debt,  the  execution  of  a  conveyance  to  the 
company  is  not  a  condition  precedent — 
Capelly.  The  Great  Western  Railway  Com- 
pany (5). 

Marten,  Q,C,,m  reply. — In  the  case  last 
.referred  to  the  costs  had  been  taxed;  in 
the  present  case  the  award  does  not  specify 
any  amount  for  costs,  it  only  gives  costs 
of  three  days'  reference. 

Memming,  Q.C.,  Millar,  Q.C.,  North- 
more  Lawrence,  W,  Latham,  E,  Ford, 
Seward  Brice,  A,  R,  Kirhy,  G.  Henderson 
and  Swin/en  Eady,  for  creditors  and  share- 
holders,  took  no  part  in  the  argument. 

Bacon,  V.C. — I  think  the  objection  must 
be  allowed.  The  Companies  Act,  1862,  is 
explicit,  and  its  object  not  to  be  misunder- 
stood. Any  ''  creditor''  may,  according  to 
the  wording  of  section  82,  present  a  peti- 
tion ;  the  amount  of  the  debt  is  not  fixed, 
nevertheless  the  Court  has  on  several 
occasions  declined  to  entertain  petitions 
fiir  a  less  sum  than  50^.  If  it  had  not 
done  80,  I  should  decline  to  entertain  a 
petition  for  less  than  50^.,  having  regard 
to  the  enactments  of  this  statutie. 

Now  the  petitioners  claim  as  unpaid 
vendors.  Vendors  they  are  no  doubt,  or  in- 
tended tobe ;  unpaid  they  are  no  doubt — but 
unpaid  of  what  1  Not  of  the  sum  mentioned 
in  the  award,  because,  until  a  title  is  made 
oat^  satisfactory,  and  such  as  the  Court 
woold  force  upon  a  purchaser,  it  cannot  be 
said  that  any  debt  is  due.     I  cannot  tell 

(8)  51  Law  J.  Bep.  Cbanc.  158 ;  I^w  Rep.  19 
Ch.  D.  508. 

(4)  38  Law  J.  Rep.  Ezch.  225 ;  Law  Rep.  4 
Xxch.  309. 

(6)-  61  Law  J.  Bep.  Q.B.  601 ;  Law  Rep.  9 
Q.B.  D.  469. 


what,  upon  the  investigation  of  this  title, 
might  arise.  It  might  turn  out  that 
although  the  piutshasers — the  company — 
were  not  in  a  position  to  dispute  the  value 
of  the  land  which  they  took,  as  to  the  sum 
mentioned  in  the  award,  yet  that  that  was 
not  payable  to  these  petitioners,  but  to 
some  other  person.  How,  then,  can  I  say 
that  under  the  82nd  section  these  peti- 
tioners are  creditors  of  the  company  %  In  the 
present  state  of  things  it  is  quite  clear  that 
they  are  not  creditors  of  the  company.  Until 
they  have  made  out  their  title  they  cannot 
be  said  to  be  entitled  to  the  money  men- 
tioned in  the  award.  The  title  never  has 
been  investigated.  I  am  quite  aware  of 
the  statements  read  to  me  from  the  affi- 
davits to  the  effect  that  the  deeds  lay  upon 
the  table,  and  that  they  might  have  been 
looked  at  then.  That  does  not  shew  an 
investigation  of  title,  nor  a  neglect  to  in- 
vestigate it  then,  and  so  an  acceptance  of 
the  title.  What  takes  place  afterwards 
when  the  abstract  was  delivered  shews 
clearly  that  in  the  contemplation  of  both 
parties  it  was  necessary  to  make  out  a  title. 
No  title  has  yet  been  made  out,  and  the 
authorities  are  clear  and  distinct  that  in 
such  a  case  there  is  no  debt  due  by  the 
purchaser,  who  is  only  liable  to  pay  some- 
thing to  somebody,  and  that  the  amount 
fixed  by  the  award  does  not  constitute  a 
debt  between  him  and  the  vendor. 

Then  Mr.  Horton  Smith  says  that  the 
petitioners  are  creditors  for  the  amount  of 
their  costs  under  the  award.  Now  there 
is  no  distinct  mention  in  the  petition  of 
costs.  A  quantity  of  items  are  huddled 
together— rent  and  disbursements,  and 
costs  and  other  expenses — how  much  I 
have  no  means  of  telling.  When  the  award 
is  turned  to,  it  appears  that  only  three 
days'  costs  of  the  r^erence  were  allowed  to 
the  vendors,  the  present  petitioners.  No 
taxation  has  taken  place,  and  it  is  impos- 
sible to  assign  any  sum  of  money,  whether 
more  or  less  than  50/.,  to  that  matter. 

Upon  these  grounds,  in  my  opinion,  the 
case  does  not  come  within  the  provisions 
of  the  statute.  They  are  not  unpaid  cre- 
ditors, or  rather  they  are  not  creditors, 
because  a  creditor  is  always  unpaid ;  they 
are  not  creditors  who  are  entitled  to  pre- 
sent a  petition,  and  upon  that  ground  I 
must  dismiss  the  petition ;  but,  consider- 
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ing  the  enormous  expense  which  has  heen 
added  to  this  case  by  the  affidavits  which 
have  been  filed,  and  the  evidence  that  has 
been  gone  into  by  the  respondents,  who 
had  that  objection  to  take  which  has  been 
taken,  and  which,  if  they  had  taken  it 
earlier,  would  have  put  an  end  to  the 
petition — inasmuch  as,  in  my  judgment,  it 
IS  an  answer  to  the  petition,  the  costs  of 
all  those  proceedings  ought  not  to  be  paid 
by  the  petitioners. 

For  these  reasons,  I  shall  not  give  any 
creditors  or  shareholders  opposing  any 
costs.  The  petition  will  be  dismissed  wiUi 
costs,  except  such  costs  as  have  been  occa- 
sioned by  the  affidavits  of  the  respondents 
respecting  the  title,  and  all  the  other 
matters  that  I  have  heard  in  the  course  of 
this  case. 


Solicitors—Johnson  &  Wcathcralls,  agents  for 
lk>wey  k  Brewis,  Sunderland,  for  the  peti- 
tioners ;  F.  Heritage,  for  creditors ;  New- 
man, Strctton  ic  Hillianl,  for  the  company ; 
Trindcrs  &  Romer,  for  creditors  and  share- 
holders. 


0.    / 
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Pearson,  J. 

1883 

June  30 

Marriage  SetUemeiU — Agreenient  to  settle 
after-acquired  Property  —  Exception  of 
Property  settled  to  Wife*s  separate  use — 
The  Married  Women* s  Property  Act,  1882, 
S8,  5  and  19. 

By  a  settlement  made  in  1862  upon 
tJte  marriage  of  A  and  B,  any  property 
**  settled  to  Es  separate  use  "  uxu  excepted 
from  the  agreement  to  settle  after- acquired 
property  contaUved  in  tl^e  settlement. 

C,f  who  died  after  the  commencement  of 
tlie  Married  Women* s  Property  Act,  1882, 
hy  her  will  gave  the  residue  of  her  personal 
estate  to  B. 

Section  b  of  the  Act  provides  tliat  every 
woman  married  before  the  commencement 
of  the  Act  shaU  be  entitled  to  hold  as  her 
separate  property  all  property  her  title  to 
which  shall  accrue  after  the  commencement 
of  Uie  Ad, 

Held,  that  J  as  section  19  of  the  Act  pro- 


vides that  nothing  therein  eoniained  sikatt 
affed  any  settlements  eeetion  5  mnui  he 
omitted  in  construing  the  agreement;  emi 
that  therefore  the  residuary  be^[UMt  was 
not  within  the  exception. 

Petition. 

By  an  indenture  dated  the  25th  of  No- 
vember, 1862,  being  the  aettlement  made 
in  contemplation  of  the  marriage  then  in- 
tended, and  shortly  afterwards  solemuaed, 
between  Charles  C.  Welman  and  Eugenk 
Maiy  Welman  (then  Eugenia  Mazy  Stonor, 
spinster),  it  was  agreed  and  declared  that 
the  trustees  of  the  settlement  should  stud 
j)osse88ed  of  certain  sums  of  bank  M»nmtMa 
upon  certain  trusts  therein  mentioned  fir 
the  benefit  of  Mr.  and  Mrs.  Welman  and 
the  children  of  the  marriage.  And  the 
settlement  contained  the  followiiig  pco- 
viso: — 

*^  Provided  also,  and  it  is  hereby  igned 
and  declared,  that  in  Case  the  intwH^d 
marriage  shall  take  effect,  and  any  momj 
or  securities  for  money  of  the  value  or 
amount  of  bOOL  or  upwards  at  anyone 
time  (other  than    and    except   intereeta 
which  shall  be  restricted  for  the  lift  of 
Eugenia  Mary  Stonor,  or,  whether  so  n- 
stricted  or  not,  shall  be  settled  and  limited 
to  her  separate  use  and  disposal)  shall  at 
any  time  or  times  during  the  joint  fives  of 
Charles  C.  Welman  and   Eugenia  Kaiy 
Stonor,  by  gift,  deviae,  bequest  or  othv- 
wise,  devolve  upon  or  vest  in  Eugenii 
Mary  Stonor,  or  Charles  C.  Welman  m 
her  right,  then  and  in  every  such  case  the 
same  shall  be  forthwith,  at  the  cost  of  the 
trust  estate,  conveyed,  transferred  and  ee- 
sured  and  paid  to  the  trustees  or  tnutee 
for  the  time  being  of  these  presents  npoo 
the  trusts  hereinbefore  declared  "  conoerD- 
ing  the  trust  funds  hereinbefore  settled. 

Sophia  Stonor,  by  her  will  dated  the 
3rd  of  March,  1860,  after  bequeathing 
certain  pecuniary  legacies,  gave  all  the 
residue  of  her  personal  property  onto  her 
daughter  Eugenia  Mary  Stonor. 

Sophia  Stonor  died  on  the  14th  of 
Januaiy,  1883.  The  clear  residue  of  her 
personal  estate,  amounting  to  9702.,  had 
been  paid  by  her  executors  into  Court. 

This  petition  was  now  presented  bf 
Mr.  and  Mrs.  Welman,  submitting  tha^ 
upon  the  true  construction  of  the  aettie- 
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xnenty  and  by  the  effect  of  the  Married 
Women's  Property  Act,  1882,  she  was  en- 
titled to  the  sum  of  970Z.  for  her  separate 
me ;  and  praying  that  the  residue  of  this 
sum  (after  payment  of  costs)  might  be 
paid  to  her  on  her  separate  receipt. 

The  Married  Women's  Property  Act, 
1882,  provides ; — 

Section  5  :  ''  Every  woman  married  be- 
fore the  commencement  of  this  Act  [Jan.  1, 
1883]  shall  be  entitled  to  have  and  to 
hold  and  to  dispose  of  in  manner  aforesaid 
as  her  separate  property  aU  real  and  per- 
sonal property,  her  title  to  which,  whether 
vested  or  contingent,  and  whether  in  pos- 
seBBion,  reversion  or  remainder,  shall  ac- 
crue after  the  commencement  of  this  Act." 

Section  19  :  "  Nothing  in  this  Act  con- 
tained shall  interfere  with  or  affect  any 
settlement  or  agreement  for  a  settlement 
made  or  to  be  made,  whether  before  or 
after  marriage,  respecting  the  property  of 
any  married  woman. 
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Oosmu-ffardy,  Q^C.^  and  Morshead^  for 
the  petition. — llie  effect  of  section  5  of 
the  Married  Women's  Property  Act,  1882, 
ii  to  give  the  fund  in  Court  to  Mrs.  Wel- 
maii  for  her  separate  use.  It  is  thus 
hvonght  within  the  exception  to  the  agree- 
ment to  settle  after-acquired  property  con- 
tained in  the  settlement ;  and  Mrs.  Wel- 
man  is  now  entitled  to  have  it  paid  out  to 
her  upon  her  separate  receipt. 

BoMeigh  and  Ward,  for  the  respon- 
dents the  tarustees  of  the  settlement,  were 
not  oalled  upon. 

FkABSON,  J. — Notwithstanding  the  in- 
genimis  argument  of  Mr.  Cozens-Hai*dy,  I 
am  of  opinion  that  this  money  is  subject 
to  the  tnists  of  the  settlement. 

Mr.  Cosens-Hardy  says  that  any  pro- 
perty settied  to  the  lady's  separate  use  is 
not  indnded  in  the  agreement  to  settle 
after-aoquired  property.  Now  this  pro- 
party  is  given  to  the  lady  absolutely,  with- 
out any  trust  for  her  separate  use.  But 
than  comes  the  Married  Women's  Property 
Aet^  1882,  which  gives  to  a  married  woman 
ewtain  new  rights,  and,  amongst  others, 
■qv  (section  5)  that  she  shall  be  entitled 
to  hold  as  her  separate  property  *'  all  per- 
property  her  title  to  which  shall 
after  the  commencement  of  the 
Vol.  62.— Cbakc. 


Act."  It  is  argued  that  this  property  has 
accrued  to  her  after  the  commencement  of 
the  Act ;  that  therefore  she  is  entitled  to 
it  as  her  separate  property;  and  that 
therefore  it  comes  within  the  exception. 

Now,  if  there  was  no  marriage  settle- 
ment, the  lady  would  take  this  money  for 
her  separate  use.  But  section  19  of  the 
Act  distinctly  says  that ''  nothing  in  this 
Act  contained  " — that  is  to  say,  nothing 
contained  in  any  clause  before  this  section 
— "  shall  interfere  with  or  affect  any  settle- 
ment made  respecting  the  property  of  any 
married  woman."  I  must  therefore  omit 
section  5  of  the  Act  in  construing  the 
proper  beai'ing  of  this  agreement.  I  am 
therefore  thrown  back  on  the  will  of  the 
mother  only;  and  must  hold  that  this 
money  is  not  within  the  exception. 

Solicitors — Tylee,  Wickham,  Moberly  &  Tylee, 
for  the  petition ;  Ward,  Mills,  Witham  k. 
Lambert,  for  respondents. 


Pearson,  J .  1     r 

1883  \    J^re  THE  BIRKBECK  FREE- 

w^     I         [  hold  land  SOCIETY. 

Vendor  and  Purchaser — T^itle — Un- 
stamped Deed — Lands  Clatises  Consoli- 
dation Acty  1845. 

On  a  purchase  {otherwise  than  hy  agree- 
ment) from  a  land  society,  under  the 
provisions  of  the  La/nds  Clauses  Con- 
solidation Act,  1845,  of  a  plot  of  land 
which  had  been  allotted  and  conveyed  by 
the  society  to  one  of  its  members,  and 
reconveyed  by  the  allottee  to  the  society,  the 
deed  of  reconveyance  not  being  stamped  ; 
tfie  purchaser  is  not  entitled  to  require 
tliat  the  deed  of  reconveyance  shotUd  be 
stamped  before  completion  at  the  vendor^s 
expense,  btU  it  is  sufficient  that  the  allottee 
shmUd  join  with  the  vendor  in  the  con- 
veyance. 

Petition. 

In  the  year  1871  the  petitioners,  as 
trustees  of  the  Birkbeck  fVeehold  Land 
Society,  purchased  certain  plots  of  fi*eehold 
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land  at  Woodford,  in  the  county  of  Essex. 
These  plots  of  land  were  afterwards  al- 
lotted and  conveyed  for  value  by  the 
petitioners  to  some  of  the  members  of 
their  society. 

By  the  Epping  Forest  Act,  1878,  it  was 
provided  :— 

Section  11  :  (1)  "The  *  pink  lands'  (of 
which  these  plots  formed  part)  shall  be 
deemed  to  have  been  open  waste  lands  of 
Epping  Forest  on  the  11th  day  of  August, 
1851.  (2)  There  is  hereby  refentJd  to 
the  arbitrator  (appointed  by  the  Act)  the 
question  what  sum  shall  be  paid  by  the 
conservators  to  the  owner  of  the  soil  of 
any  portion  of  the  pink  lands  thrown  open, 
as  purchase-money  for  the  soil  thereof, 
with  the  minerals  thereunder  and  timber 
thereon." 

Section  24 :  "  The  provisions  of  the 
Lands  Clauses  Consolidation  Act,  1845, 
with  respect  to  the  purchase-money  or 
compensation  coming  to  parties  having 
limited  interests,  or  prevented  from  treat- 
ing or  not  making  title,  and  with  respect 
to  the  conveyances  of  lands,  .  .  .  are 
hereby  incorporated  with  this  Act." 

After  the  passing  of  the  Act,  the  peti- 
tioners, on  behalf  of  the  society,  repur- 
chased these  plots  from  the  members  to 
whom  they  had  been  conveyed,  at  the 
price  they  had  paid  for  them.  And,  by 
deeds  of  reconveyance,  dated  the  14th  of 
May,  1880,  and  the  24th  of  June,  1880, 
the  allottees  reconveyed  the  plots  to 
the  i)etitioners  on  behalf  of  the  society. 
These  reconveyances  were  indorsed  on  the 
conveyances,  but  were  not  stamped. 

On  the  3rd  of  October,  1881,  the  arbi- 
trator made  his  award,  whereby,  after 
reciting  that  the  society  were,  or  claimed 
to  be,  the  owners  of  these  plots,  and  that 
they  were  portions  of  the  "  pink  lands," 
he  ordered  that  they  should  be  thrown 
ojien ;  that  for  their  interest  in  the  soil 
and  minerals  of  the  plots,  and  for  the 
timber  thereon,  the  society  should  i-eceive 
from  the  conservators  397/. ;  that  the 
lands  should  be  thro^Ti  open  immediately 
ni)on  the  payment  by  the  conservators  to 
the  society  of  that  sum  ;  and  that  on  pay- 
ment, the  society  should,  at  the  expense 
of  the  conservators,  execute  to  them  a 
conveyance  of  the  plots. 

The  society  delivered  to  the   conser- 


vators an  abstract  of  title  to  these  pbto; 
and  the  conservators  accepted  the  title, 
subject  to  a  requisition  that  the  deeds  of 
reconveyance  must  be  stamped  at  the 
expense  of  the  society. 

The  society  declined  to  comply  with  this 
requisition,  but  offered  (in  aooardanoe 
with  a  suggestion  of  the  arbitrator)  to 
make  the  allottees  join  in  the  convejaofie. 

The  conservators  declined  to  accept  a 
conveyance  in  this  form ;  and  on  the  lOtk 
of  January,  1883,  paid  the  sum  of  3972. 
into  Court;  and  afterwards,  onder  the 
provisions  of  section  75  of  the  Lssdi 
Clauses  Act,  1845,  executed  a  deed-|Min 
vesting  the  plots  in  themselves  in  fee. 

The  trustees  of  the  society  then  pie- 
sented  this  petition,  praying  for  the  pay- 
ment of  the  397/.  to  them,  and  that  tie 
conservators  might  be  ordered  to  pay  the 
costs  of  the  purchase  or  taking  of  the 
plots,  or  consequent  thereon,  and  the  oosti 
of  the  petition. 

The  question  was  whether,  under  tlte 
circumstances,  the  conservators  were  jiH- 
tified  in  paying  the  money  into  Court 

Otoen^  for  the  petition. — This  wbs  a 
compulsory  sale.  We  offered  the  oon- 
servators  all  that  they  were  entitled  to 
require,  namely,  a  conveyance  in  whidi 
the  allottees  should  join. 

W.  Bctker,  for  the  ^onservator& — Thm 
deeds  of  reconveyance  are  part  of  oar 
title  ;  we  are  therefore  entitled  to  Have 
them  stamped  at  tlie  expense  of  the 
petitioners.  ''  A  purchaser  is  entitled  to 
have  every  deed  forming  a  step  in  his 
title  in  such  a  shape  that  he  can,  if  ht 
needs  it,  give  it  in  evidence  " — Whiting  to 
Loonies  J  j>er  Lush,  L.J.  (1). 

Pearsox,  J. — This  matter  comes  before 
me  really  and  truly  on  one  single  pointy 
the  question  of  costs — ^the  question  whetiier 
or  not  the  money  was  properly  paid  into 
Court,  because  the  trustees  of  the  Biric- 
beck  Society  did  not  execute  a  proper 
conveyance  of  this  property.  Now  th«t 
raises  a  rather  curious  point. 

It  appears  that  the  Birkbeck  Sode^ 
had  allotted  certain  portions  at  all  eTents 

(1)  49  Law  J.  Rep.  Chanc.  617  ;  Law  Bep^U 
Oil.  D.  822  ;  affirmed  on  appeal,  50  Law  J.  Be^ 
Ohanc.  463 ;  Law  Rep.  17  Oh.  D.  10. 
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of  these  laads,  if  not  the  whole  of  them, 
to  certain  members  of  their  body  on  the 
aastrmption  that  they  could  deal  with 
them  as  freehold  lands  and  could  vest  them 
in  their  allottees.  After  all  the  litigation 
with  regard  to  Epping  Forest,  and  after 
the  passing  of  this  Act,  it  was  plain  that 
the  Birkbeck  Society  had  assumed  to 
grant  to  their  allottees  that  which  they 
had  not  the  right  to  grant ;  and  the  trus- 
tees of  the  Birkbeck  Society,  in  order  to 
put  matters  right,  went  to  the  allottees 
and  said  to  them — "Finding  we  have 
given  you  a  bad  title,  we  will  recompense 
you  for  the  bad  title  we  have  so  given 
you  by  repaying  you  all  the  sums  you 
nave  paid  to  us  as  to  those  lands,  you 
reoonveying  those  lands  to  us  in  order 
that  we  may  then  dispose  of  them  as  we 
are  bound  to  do  under  the  Epping  Forest 
Act."  The  allottees  (with  the  exception 
of  one  of  them,  Mr.  Benton)  accepted 
theae  terms,  and  reconveyed  the  property 
to  the  trustees  of  the  Birkbeck  Land 
Society ;  and  the  deeds  of  reconveyance 
were  indorsed  upon  the  original  deeds  of 
conveyance,  and  were  not  stamped. 

Under  those  circumstances  the  title  is 
handed  to  the  consei'vators.  The  con- 
aervators  approve  of  the  title,  and  say, 
**  Tou  have  .shewn  us  a  good  title,  but 
those  deeds  of  reconveyance  are  not 
stamped ;  those  deeds  of  reconveyance  are 
part  of  the  title;  we  shall  Lave  to  pro- 
aooe  them,  or  may  have  to  produce  them, 
to  defend  our  title  hereafter;  and  under 
tliose  circumstances  we  call  upon  you  to 
stamp  those  deeds."  The  trustees  of  the 
Birkbeck  Society  say,  *^  This  will  put  us 
to  an  excessive  expense,  having  regard  to 
the  value  of  the  property  and  the  com- 
pensation money  we  are  to  receive  for 
nafH*'"g  over  the  property  to  you,  and 
we  decline  to  stamp  those  deeds."  Thei-e- 
npon  all  the  parties  go  before  the  arbi- 
trator and  suggest  this  difficulty  to  him ; 
and  the  arbitrator,  not  having,  as  I  con- 
eeiTe  (which  is  putting  it  most  favour- 
ably for  the  conservatoi's),  any  direct  au- 
thority to  determine  the  proper  form  of 
oonToyanoe,  or  tihe  necessary  parties  to  it, 
or  tins  abstruse  point  as  to  stamping 
the  deeds,  suggests  this — "  I  think  you 
will  get  over  the  difficulty  if  the  allottees 
wbo  have  reconveyed  will  join  in    the 
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conveyance  by  the  trustees  of  the  Birk- 
beck Society  to  the  conservators ;  because 
then,  at  all  events,  you  will  have  evidence 
upon  the  title  that  the  allottees  have  con- 
veyed such  interest  as  they  had,  if  they 
had  any,  at  the  time  of  the  conveyance." 
The  arbitrator  said,  "  1  think,  with  such 
a  deed  as  that,  you  would  get  a  perfectly 
good  title,  and  that  deed  would  be  sttimped 
as  an  ordinary  conveyancing  deed  in  the 
present  year,  there  being  no  penalty  to 
pay  " — the  penalty  being  really  and  truly 
what  the  society  wished  to  avoid  paying. 
I   come  to  the  same  conclusion  as  the 
arbitrator  did ;  I  think  the  arbitrator  was 
right. 

I  think  this  is  a  totally  different  case 
from  the  case  of  Whiting  to  Loonies  (1), 
which  was  decided  by  the  late  Master 
of  the  Bolls  in  the  first  instance,  and  was 
afterwards  confirmed  by  the  Court  of 
Appeal.  Now,  in  that  case,  the  deed 
which  was  left  unstamped  was  a  mortgage- 
deed,  and,  as  I  gather  from  the  judgment 
of  the  Master  of  the  BoUs,  it  was  a  mort- 
gage of  a  term.  It  was  a  mortgage-deed, 
which  had  been  acted  upon.  It  was  a  valid 
mortgage-deed;  and  you  could  not  make 
the  mortgagee  a  party  to  the  conveyance, 
without  being  obliged  to  shew  subse- 
quently why  he  was  there,  and  what  his 
interest  was.  Not  only  so,  but  it  appears 
that  the  Master  of  the  Bolls  expressly  said 
that  the  purchaser  had  a  right  to  be  able  to 
set  up  that  term  afterwards,  if  neeessary,  as 
a  protection  to  himself.  As  I  understand 
the  decision  of  the  Master  of  the  Bolls  it 
went  mainly  upon  this,  not  only  that  the 
deed  was  a  valid  deed,  but  that  it  was  a 
deed  that  might  possibly,  and  not  alto- 
gether impro^bly,  be  of  use  to  the  pur- 
chaser, and  one  which  the  purchaser  was 
entitlcKl  to  have  as  a  shelter  in  case  any 
mischief  arose  afterwards.  I  do  not  find 
anything  different  from  that  in  the  judg- 
ment of  the  Court  of  Appeal.  They 
seem  to  have  indorsed  what  the  Master 
of  the  Bolls  said,  to  have  adopted  his  line 
of  argument,  and  to  have  confirmed  the 
decision  on  the  grounds  upon  which  he 
gave  it.  In  the  present  case  I  find  nothing 
of  the  sort.  This  reconveyance  was  a 
reconveyance  for  no  other  purpose  than 
to  enable  the  legal  estate  to  be  v&^^-ted 
in  the  trustees  of  the  Birkbeck  Society, 
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that  it  might  be  conveyed  to  the  con- 
servators. The  whole  object  and  the  in- 
tention of  the  reconveyance  was  to  enable 
the  trustees  to  vest  the  legal  estate  in  the 
conservators  under  the  Epping  Forest 
Act.  If  that  reconveyance  were  in  itself 
insufficient  to  enable  the  trustees  to  do 
that,  then  the  subsequent  deed  in  which 
the  allottees  were  to  join  with  the  trusteas 
would  be  manifestly  and  plainly  sufficient. 
And  if  at  any  time  afterwards  (simply 
with  regard  to  the  title,  and  not  as  evi- 
dence in  a  Court  of  justice)  the  recon- 
veyance cropped  up,  so  far  from  throwing 
any  doubt  upon  the  title,  it  would  explain 
the  whole  title,  and  shew  beyond  all 
doubt  that  the  conservators  of  Epping 
Forest  had  got  everything  they  desired— 
the  entire  legal  estate,  free  from  any 
claim  legal  or  equitable,  vested  in  them 
under  the  conveyance  to  which  the  allottees 
were  parties. 

Upon  that  ground  I  think  the  con- 
servators are  not  entitled  to  require  that 
those  deeds  should  be  stamped  at  the 
expense  of  the  trustees  of  the  Birkheck 
Society,  but  that  they  ought  to  have  been 
content  with  the  conveyance  which  was 
offered  to  them.  Independently  of  that, 
I  entertain  very  great  doubts  indeed  as 
to  whether  or  not,  looking  upon  this  as  a 
compulsory  purchase,  the  conservators 
could  require  the  trustees  of  the  Birkheck 
Society  to  stamp  those  deeds.  The  trus- 
tees had  got  the  reconveyances  from  the 
allottees ;  jind  they  were  entitled,  if  they 
pleased,  to  rest  upon  those  reconveyances, 
without  stamping  them — subject  of  course 
to  this,  that  if  at  any  time  they  wanted 
to  produce  those  deeds  in  a  Court  of  jus- 
tice as  evidence  of  their  title,  they  would 
be  unable  to  do  so,  without  having  then 
to  pay  the  penalty.  And,  assuming  that 
the  trastees  have  got  possession  of  these 
plots,  at  the  end  of  twelve  years*  time  it 
will  l>e  absolutely  immaterial  whether 
these  deeds  were  stamped  or  not. 

Under  all  these  circumstances  I  think 
the  objection  absolutely  untenable.  I 
may  add  this  new  ground — namely,  that  if 
there  was  any  difficulty  with  i-egard  to 
the  stamping,  the  conservators  had  the 
power  to  do  that  which  they  have  actually 
done,  to  vest  the  legal  estate  in  them- 
selves under  the  deed-poll.     That  they 


have  done,  as  I  understand,  and  tbfly  have 
got  the  l^al  estate ;  and  I  do  not  myself 
see  any  reason  why,  under  the  dream- 
stances  of  the  case,  they  should  not  have 
been  content  to  act  upon  the  advice  of 
the  arbitrator. 

Under  these  circumstances  I  think  the 
corporation  ought  to  pay  the  costB  of  the 
petition. 


Solicitors— Poncione  &   Leggatt,  for  petition; 
the  City  Solicitor,  for  rospoadeatd. 
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Charity — Jurisdiction — Church  BuiHL 
ing  Act  (8  (fe  9  Vict.  c.  70.  s.  22)— iSir  S. 
RomiUy's  Act  (52  Geo.  3.  c  \Q\)^D%stni 
PariaJhea  —  Charity  Income — ApporUoik' 
ment — Discharge  of  Order. 

Where  under  the  Church  Buildimg  AcU 
district  parishes  have  been  severedfiom  as 
original  parish^  and  the  income  of  a  dUiritj/ 
belonging  to  the  original  parish  has  hem 
apportioned  by  an  order  of  the  C<mri 
among  such  district  parishes  and  the 
remainder  of  the  originai  parishj  swk 
order  is  not  final  and  may  be  disAargei 
or  altered  from  time  to  time  by  the  Cosff 
when  changes  in  the  distribution  of  pofit 
lation  or  other  circumstances  shaU  make 
sucfh  alteration  desirable. 

Petition. 

This  was  a  {letition  presented  under 
Sir  S.  Romilly's  Act  (52  Geo.  3.  c  lOJ) 
and  the  Church  Building  Act  (8  &  9  Vict 
c.  70),  by  the  trustees  of  the  Ounpden 
Chiirities,  who  were  all  ratepayers  and  in- 
habitants of  the  parish  of  St.  Mary  Abbots 
Kensington,  for  the  discharge  of  an  order 
made  on  the  23rd  of  December,  1852, 
ap{)ortioning  the  income  of  the  charitiei 
among  the  several  districts  into  which  the 
original  parish  of  St.  Mary  Abbotts  had  it 
that  time  been  divided. 

The  history  and  objects  of  the  charitia 
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are  folly  given  in  the  report  of  In  re 
The  Campden  Charities  (1). 

The  Ohmty  Commissioners  had,  in  1879, 
prepared  a  new  scheme,  which,  with  some 
variation,  was  approved  by  the  Court  of 
Appeal  on  the  27th  of  May,  1S81. 

An  order  was  made  on  the  23rd  of 
December,  1852,  by  the  High  Court  of 
Chancery,  apportioning  the  income  of  the 
charities  in  88th  parts  among  the  five 
district  parishes  which  had  been  severed 
from  the  original  parish  of  St.  Mary 
Abbotts  and  the  remainder  of  that  parish. 
Between  1851  and  1881  the  population  of 
the  whole  parish  had  incr^ised  from 
44,000  to  162,000,  and  in  the  same 
period  the  income  had  increased  from  668^. 
to  3,600^.  Sixteen  new  districts  had  been 
formed,  making  twenty-one  in  all,  and  the 
population  was  distributed  among  the 
districts  entitled,  in  proportions  so  different 
from  those  which  existed  at  the  date  of 
the  order  of  1852,  that  the  trustees  found 
it  impracticable  to  administer  the  new 
aoheme  in  a  satisfactory  manner.  For 
example,  the  present  population  of  the 
remainder  of  the  old  parish  as  it  stood  in 
1852,  and  of  the  three  districts  into  which 
■iiioe  1852  it  had  been  divided,  was 
26y313,  and  those  of  the  richer  classes  of 
the  community — and  to  them,  under  the 
order  of  1852,  were  allotted  25-88ths  of 
the  income;  whereas,  the  old  district  of 
St.  John's,  Netting  Hill,  and  the  sub- 
districtB  into  which  it  had  since  been 
divided,  with  a  present  population  of 
69y449,  many  of  whom  were  of  the  poorest 
class,  only  received  17-88ths.  Thus  in 
maay  instances  the  trustees  had  been  com- 
pelled to  confer  the  benefits  of  the  charities 
upon  persons  who  were  scarcely  proper 
recipients  of  them,  whikt  they  were  unable 
to  assist  many  of  the  most  deserving  }K>or 
who  happened  to  live  in  a  district  to 
which  only  a  small  fraction  of  the  income 
was  assigned. 

The  question  was,  whether  under  8  & 
9  Yict.  c.  70,  s.  22,  the  Court  had  juris- 
•diction  to  diischarge  the  order  of  1852. 
Section  22  enacts  that  when  the  Church 
Building  Commissioners  have  formed 
district  parishes  out  of  any  pai*ish,  **  it 
diall  be  lawful  for  the  Court  of  Chancery, 

(1)  49  Law  J.  Bep.  Chanc.  676 ;  50  ibid.  646 ; 
Imw  Rep.  18  Ch.  D.  310,  323. 
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....  on  a  petition  being  presented, .... 
to  apportion  between  the  remaining  part 
of  such  parish  or  place  and  the  (Ustinct 
and  separate  parish  ....  any  charitable 
devises,  bequests  or  gifts  which  shall  have 
been  made  or  given  to  and  for  the  use  of 
any  such  parish  ....  or  the  produce 
thereof,  and  in  any  such  case  to  direct 
that  the  distribution  of  the  proportions  of 
such  devises,  bequests  or  gifts,  or  the 
produce  thereof,  as  shall  be  so  apportioned, 
shall  be  made  and  distributed"  by  the 
persons  therein  mentioned. 

The  consent  of  the  Attorney-General  to 
the  presentation  of  the  petition  had  been 
obtained,  and  the  petition  had  been  served 
on  the  inciunbents  and  churchwardens  of 
the  district  parishes  mentioned  in  the 
order  of  1852,  but  they  did  not  appear  by 
counsel. 

Ince,  Q»C.j  and  F,  A.  Lewin,  for  the 
petitioners. — There  is  nothing  in  section 
22  of  the  Act  8  &  9  Vict.  c.  70,  to  imply 
that  an  order  of  apportionment  made 
under  it  shall  be  final.  It  would  not  be 
reasonable  to  attribute  to  the  Legislature, 
which  has  given  the  Court  so  extensive  a 
jurisdiction  over  charities,  the  intention  of 
making  an  apportionment  directed  by  the 
Court  of  an  existing  charity  final  and 
unalterable.  It  is  clear  in  the  present 
case  that  the  apportionment  made  in 
1852  is  wholly  inapplicable,  and  indeed 
mischievous,  in  consequence  of  the  increase 
and  the  shifting  of  the  population,  by 
which  those  districts  which  are  most 
richly  endowed  stand  least  in  need  of  the 
charity,  the  poor  having  migrated  from 
the  older  to  the  outlying  and  newly  settled 
districts.  This  is  clearly  a  case  for  the  ap- 
plication of  the  c?/-/>r^rf  doctrine — In  re  The 
Campden  Charities  (1).  The  apportion- 
ment of  a  charity  is  in  the  first  instance  a 
matter  for  the  Court's  discretion — Ex  parte 
The  Incumlfent  of  Brompton  (2)  and  In  re 
The  West  Ham  Charities  (3),  and  there  is  no 
reason  for  saying  that  such  discretion  once 
exercised  is  exhausted  and  may  not  again 
be  used  as  occasion  may  require. 

Daveyy  Q.C,  and  CecU  RusseUj  for  the 

(2)  5  De  Gex  k  S.  626;  22  Law  J.  Rep. 
Chanc.  281. 

(3)  2  Do  Gex  &  S.  218 ;  17  Law  J.  Rep.  Chanc. 
441. 


782 


CHANCEBT  DIVISIOir. 


[N.S. 


In  re  Campden  Charitiei. 

Attorney-General.  —  The  effect  of  the 
order  of  1852  was  to  distribute  the 
charity  in  the  same  way  in  which  it  would 
have  been  distributed  if  the  parishes 
mentioned  in  that  order  had  be^  men- 
tioned in  the  original  deed  of  foundation. 
Each  district,  the  recipient  of  a  fixed  share 
of  the  income  of  the  chanty,  has  a  right 
to  consider  that  share  as  a  permanent 
endowment  for  its  own  benefit.  That 
argument  is  strengthened  by  the  direction 
in  section  22  to  register  the  apportionment. 
The  Attorney-General  and  the  Charity 
Commissioners  have  no  objection  to  the 
discharge  of  the  order,  but  doubt  the  juris- 
diction of  the  Court  to  discharge  it. 

Ince,  in  reply. — The  registration  seems 
only  to  apply  to  debts  and  charges,  and 
not  to  the  apportionment  itself.  Under 
Sir  Samuel  Hominy's  Act  (52  Geo.  3.  c 
101),  the  Court  has  power  to  vary  schemes, 
and  it  seems  only  reasonable  that  a  similar 
power  should  exist  under  the  Church 
Building  Act  (8  <fc  9  Vict.  c.  70)  to  vary 
apportionments.  The  order  of  1852  does 
not  sever  the  income,  which  remains  one 
fund,  but  simply  directs  that  the  specified 
proportions  of  it  should  be  paid  to  the 
districts  entitled. 

Chitty,  J. — This  is  a  petition  under  the 
statute  8  &  9  Vict.  c.  70,  which  is  an  Act 
for  the  further  amendment  of  the  Church 
Building  Acts,  and  also  under  the  Act 
commonly  called  Sir  Samuel  Homilly's 
Act,  asking,  as  the  case  is  presented  at  the 
Bar  on  behalf  of  the  petitioners,  for  the 
discharge  of  an  order  made  by  the  Court 
of  Chancery  in  1852;  and  the  question, 
which  is  one  of  some  importance,  raised 
by  the  petitioners  is  whether  the  jurisdic- 
tion which  is  conferred  upon  the  Court  by 
the  statute  which  I  have  referred  to,  the 
8  &  9  Vict.,  is  one  which  can  be  exercised 
from  time  to  time;  or  whether  an  order 
once  made  apportioning  the  income  or 
the  benefits  of  the  charities  is  final.  Now 
the  section  on  which  the  question  turns  is 
silent  on  two  ])oints.  There  is  no  express 
statement  that  the  orders  made  by  the 
Court  under  the  jurisdiction  thus  con- 
ferred are  to  be  final  and  not  liable  to  be  re- 
opened; and  on  the  other  hand  the  section 
is  silent  as  to  whether  the  Court  has  power, 
from  time  to  time,  to  make  orders,  either 


in  discharging  a  former  order,  or  vazymg 
orders  which  have  already  been  made; 
and  the  Court,  being  left,  therefore,  to  find 
out  as  well  as  it  can  what  is  the  true 
intent  of  the  Legislature  in  making  thii 
section,  must  have  r^ard  to  general  prin- 
ciples in  coming  to  its  determination. 

Now  it  appears  to  me  that  in  substance 
the  new  jurisdiction  which  is  oonferred  <m 
the  Court  is  one  which  extends  the  power 
of  the  Court  to  make  schemes.     Scfa^nei^ 
as  is  well  known,  were  made  from  time  to 
time  by  the  Court  of  Chancery,  and  aro 
now  made  by  this  Division,  in  whidi  the 
power  of  the  Court  of  Chancery  of  making 
schemes  is  now  vested ;  and  in  makiiig 
those  schemes  the  Court  has  pow^  to 
depart  to  some  extent  from  the  trost  as 
originally  declared.     The  late  Master  of 
the  Bolls,  in  giving  his  judgment  in  The 
Campden  Charities  (2),  says :  "In  the  first 
place,  the  scheme  is  made  in  puisoaooe  of 
what  is  commonly  known  as  the  eif-prk 
doctrine,  and  in  cases  like  this  it  is  ap- 
plied where  from  lapse  of  time  and  change 
of  circumstances  it  is  no  longer  poanble 
beneficially  to  apply  the  property  left  hj 
the  founder  or  donor  in  the  exact  way  in 
which  he  has  directed  it  to  be  applied,  but 
it  can  only  be  applied  beneficially  to  simi- 
lar purposes  by  different  means."    When 
the  cases  are  properly  considered  it  will  be 
found  that  the  Court  has  exercised  from 
time  to  time  a  power  of  departing  withbi 
certain  recogni^  limits  from  the  original 
deed  or  instrument  whereby  the  charitj 
was  founded.     The  Court  limited  itBeI( 
generally  speaking,  in  this  way :  yon  can- 
not at  the  present  time  apply  the  benefit 
of  the  charity  so  as  to  give  efiect  to  tiie 
original  intention  of  the  donors ;  the  ci^ 
cumstances  and  the  nature  of  the  cbaritj 
itself,  and  the  circumstances  even  of  the 
country,  have  so  varied  since  the  originil 
creation,  that  you  must  endeavour  to  ^ipfy 
the  benefits  at  the  present  time  aooording 
to  what  may  bo  called  the  spirit  of  the 
charity.     Now  it  ap|)ears  to  me  that  the 
power  which,  as  I  have  said,  is  conferred 
on  the  Court  by  8  &  9  Vict  c.  70,  is  » 
power  given,  or  jurisdiction  given,  in  ex- 
tension of  the  jurisdiction  which  the  Court 
already  possessed ;   and  I  think  that  ii 
plain  from  this  consideration.    The  vfffi^ 
tionment  between  the  new  districts  oeatei 
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under  the  Church  Building  Acts  would 
have  been,  and  the  Legislature  certainly 
oonsidered  it  to  be,  too  wide  a  departure 
firom  the  cy-prh  doctrine,  as  that  doctrine 
was  applied  by  the  Court  of  Chancery. 
The  result,  to  my  mind,  is  this :  that  the 
statute  confers  upon  the  Court  a  further 
and  better  jurisdiction  with  regard  to  the 
administration  of  the  charity,  and  gives  it 
an  additional  power  with  regard  to  its  ad- 
ministration, having  regard  to  the  altera- 
tion of  circumstances.  The  alteration  of 
the  circumstances  here  means  that  a  por- 
tion of  the  parish  has  bton  lawfully  cut 
npy  under  the  Church  Building  Acts,  into 
various  districts,  and  it  will  be  proper  to 
apportion  the  benefit  between  the  newly 
created  districts.  This  question  which  I 
have  to  decide  has  not  been  before  the 
Court,  as  far  as  I  can  find,  on  any  other 
oocaaion.  In  the  case  reported  of  The  In- 
eumbent  and  Churchwardens  of  Brompton 
(2),  Vice-Chancellor  Parker  expressed  his 
opinion  that  it  was  not  absolutely  impera- 
tiTe  on  the  Court  to  exercise  the  jurisdic- 
tion which  was  conferred  upon  it;  and, 
with  respect,  I  may  say  I  concur  in  that 
yfiBW  of  the  Act,  having  regard,  as  he  did, 
to  the  subject-matter  of  the  statute  and  to 
its  Tarious  provisions.  The  Yice-Chan- 
oellor  came  to  the  conclusion  that  the 
Coort  had  a  discretion  whether  it  would 
or  would  not  apply  the  provisions  of  the 
Act  to  a  particular  case,  and  he  seems  to 
haTe  treated  the  provisions  of  the  section 
as  provisions  regarding  the  administration 
of  the  charity. 

If  that  be  so,  if  I  am  right  in  what  I 
have  said,  the  result  appears  to  be  this : 
that  inasmuch  as  the  Court  always  had 
inherent  jurisdiction,  when  circum- 
had  altered,  to  vary  the  schemes 
it  had  itself  made,  this  additional  power, 
which  iSy  as  I  have  said,  a  power  of  the 
■ame  nature,  when  exercised,  was  to  be 
liable  to  be  re-exercised  from  time  to  time 
in  the  same  manner  as  the  Court  could  from 
time  to  time  exercise  its  jurisdiction  with 
to  the  making  of  schemes.  For 
reasons  it  appears  to  me  that  there 
iaajorisdiction  in  the  Court  to  vary  an 
order  such  as  the  order  of  1852.  Now 
Ae  order  of  1852  is  an  order  which 
dfrmsted  the  apportionment  of  the  income 
•between  the  various  districts  to  be  thus 


783 


created.  Since  then,  various  new  districts 
have  been  created  out  of  that  which  was 
the  area  of  the  original  parish,  and  it 
seems  that  one,  at  least,  of  the  new  dis- 
tricts which  have  been  created  since  the 
order  was  made  is  a  district  which  has 
been  carved  out  partly  from  one  and  partly 
from  another  of  the  districts  which  existed 
at  the  time  the  order  of  1852  was  made, 
namely,  the  new  district  of  St.  Philip, 
which  is  formed  out  of  a  portion  of  the 
district  of  St.  Mary  Abbotts  (which  is  the 
mother  parish),  and  the  new  district  of  St. 
Barnabas.  What  I  have  said  with  refer- 
ence to  this  circumstance  appears  to  me  to 
afford  some  sort  of  clue  to  the  construction 
of  the  Act.  I  go  mainly  on  the  principles 
I  have  already  stated,  that  inasmuch  as 
the  districts  themselves  may  be  varied 
from  time  to  time  under  the  Church 
Building  Acts,  it  would  be  a  state  of  con- 
fusion^  to  my  mind,  to  say  that  the  power 
of  apportionment,  once  exercised,  is  exer- 
cised finally,  and  cannot  be  exercised  from 
time  to  time  so  as  to  render  the  apportion- 
ment suitable  to  the  varying  exigencies  of 
the  case,  and  to  give  to  the  new  districts, 
of  the  kind  I  have  mentioned,  a  new  ap> 
portionment.  This  would  not  be  strictly 
a  new  apportionment.  For  instance,  St. 
Barnabas  had  apportioned  to  it  under  the 
order  9-88ths;  St.  Mary  Abbotts  had 
25-88ths.  The  question,  however,  is  not 
one  merely  of  sub  apportioning  what  St. 
Barnabas  took  or  what  St.  Mary  Abbotts 
took ;  but  it  would  be  necessary,  it  appears 
to  me,  and  there  would  be  jurisdiction,  to 
make  a  new  apportionment  of  the  entire 
fund,  taking  it,  it  may  be  said,  partly  out 
of  one  district  and  partly  out  of  another. 
But  then,  that  is  not  sub-apportionment : 
it  seems  to  me  to  be  re-apportionment. 
Now,  the  order  itself  of  1852  did  not  ex- 
actly do  this — it  did  not  break  the  charity 
into  distinct  parts,  but  left  its  adminis- 
tration in  the  hands  of  trustees ;  and,  in 
substance,  the  order  was  a  mere  direction 
to  them  as  to  how  they  should  apply  the 
various  apportioned  parts.  It  did  not, 
although  the  Act  of  Parliament  would 
have  warranted  such  a  course,  direct  that 
the  application  of  the  apportioned  parts 
should  be  made  by  the  incumbents  and 
churchwardens  of  the  various  districts 
which  were  thus  created.     As  I  say,  it 
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has  left  the  administration  of  the  charity, 
as  an  entire  charity,  in  the  hands  of  trus- 
tees. 

Now,  ought  I  to  accede  to  the  present 
application )  Perhaps  this  is  a  difficulty 
for  the  Court  to  be  placed  in.  There  is 
but  one  view  on  the  subject.  Not  only 
do  the  petitioners  ask  for  what  either 
would  be  a  re-apportionment,  or  to  dis- 
charge the  order  so  as  to  leave  the  trustees 
at  liberty  to  apportion  the  fund  from  time 
to  time  among  the  various  districts — not 
only  do  the  trustees  come  and  ask  that, 
but  the  various  new  ecclesiastical  divisions, 
which  amount  altogether  to  twenty-one, 
must  be  taken,  as  none  of  them  appear  to 
oppose  the  petition,  to  concur  in  the  pro- 
priety of  what  is  asked.  I  therefore  dis- 
charge the  order  of  the  23rd  of  December, 
1852. 


Solicitors — Green  Sc  Hartcup,  for  the  petitioners ; 
J.  M.  Clabon,  for  the  Attorney-General. 
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THE  WEST  OF  ENGLAND  BANK 
V.  MURCn. 

In  re  thomas  w.  booker 

AND  COMPANY. 


Lord  Cranwarth*8  Act  (23  <C-  24  Vict, 
c.  145),  8.  27 — Trustee — Appointment — 
Executor — Power  to  Compromise, 

An  appointment  wnder  Lord  Cram.' 
worifh*s  Act  of  one  trustee  of  a  unll  which 
appointed  two  trustees  was  held  good. 

A  sale  of  a  j>artnership  interest  in  real  and 
lea^eJwld  and  otlier  jyroperty  by  an  executrix 
aiul  trustee  in  consideration  of  cash,  paid- 
up  shares  in  a  limited  company,  and  ex- 
tinguishment of  debts,  was  upheld  as  a 
compromise. 

In  June,  1868,  Thomas  W.  Booker  and 
John  P.  Booker  were  carrying  on  in  partner- 
ship cei'tain  ironworks  and  collieries.  The 
partnership  estates  were  vested  in  them  as 
tenants  in  common.  John  P.  Booker  died 
on  the  19th  of  June,  1868,  having  made  a 
will  by  which  he  devised  and  bequeathed 
to  two  trustees,  Robert  F.  Langley  and 


James  Wellington,  all  his  real,  kuehold 
and  personal  estate,  upon  trusty  that  thej 
should,  at  their  and  his  diacretioiiy  eithar 
sell  and  convert  the  same  into  money,  or 
postpone  such  sale  and  oonveraion  imtal 
such  time  as  they  and  he  might  think 
proper,  with  full  power  to  enter  into  sodi 
arrangements  with  the  firm  of  Thomas  W. 
Booker  &  Co.,  or  their  mortgagees,  §» 
carrying  on  the  business  of  the  fbrm,  asluf 
trustee  or  trustees  might  in  their  or  his 
discretion  think  would  be  most  to  the 
interest  of  the  estate.  He  appointed  hii 
two  trustees  executors,  and  his  wife,  C3an 
G.  Booker,  executrix,  of  his  will. 

The  will  was  proved  by  the  widow  akma 
On  the  16th  of  June,  1870,  R  F.  Langlqr 
by  deed  disclaimed  the  office  of  trustee. 
On  the  17th  of  June,  1870,  by  indenture 
between  James  Wellington  of  ibe  (me  part 
and  Clara  G.  Booker  of  the  other  part^ 
after  reciting  the  disdauner  of  R.  F. 
Langley,  and  that  James  Wellington  had 
also  renounced  probate  and  waa  deanrae 
of  being  discharged  from  the  truitB  of 
the  will,  he  appointed  Clara  G.  Bodar 
trustee  of  the  will. 

The  firm  of  Thomas  Booker  &  Co.  ware 
largely  indebted  to  the  West  of  Engkid 
Bank,  who  held  mortgages  of  the  partner 
ship  property.  The  amonnt  of  the  debt 
in  July,  1 872,  was  nearly  444,000/.  Thew 
were  considerable  liabilities  of  the  firm  to 
other  persons. 

A  complicated  arrangement  was  oome  to 
under  three  agreements.  One  was  dated 
the  1st  of  July,  1872,  and  was  between 
Thomas  W.  Booker  and  Clara  G.  Boobr 
on  the  one  side,  and  a  trustee  for  an  in- 
tended company,  to  be  called  "Thcmai 
W.  Booker  and  Company,  limited,"  on 
the  other  side.  The  oUiers  were  dated  the 
28th  of  Octobei-,  1872,  and  the  27th  rf 
November,  1872,  respectively;  they  were 
both  between  Thomas  W.  Booker  and 
Clara  G.  Booker  on  the  one  side,  and  two 
of  the  registered  officers  of  the  Weet  of 
England  Bank  on  the  other.  Under  this 
arrangement  a  company  was  to  be  fonned 
to  take  over  the  business  of  Thomas  W. 
Booker  &  Co.,  which  was  to  take  over  a 
great  part  of  the  assets  of  the  firm.  The 
bank  was  to  receive  certain  benefits,  and 
to  discharge  the  partnership  liabiUties  and 
pay  l^acies  given  by  the  will  of  John  F> 
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Booker.  Clara  G.  Booker  was  to  receive 
ISyOOO^.  in  fully  paid-up  shares  of  the  new 
company,  and  2,000^.  in  cash,  and  Thomas 
W.  Booker  was  to  receive  certain  benefits 
diflfarent  from  those  of  Clara  G.  Booker. 

The  arrangement  was  carried  out;  a 
eompany  was  registered  in  December, 
1872,  m^er  the  name  of  "Thomas  W. 
Booker  and  Company,  Limited."  Among 
the  assurances  of  partnership  property  to 
the  new  company  was  a  conveyance  of 
tlie  Melin  Griffiths  Ironworks.  Clara  G. 
Booker  joined  in  that  deed  to  convey  her 
Interest  in  the  equity  of  redemption.  She 
miiported  to  act  as  trustee  and  executrix 
in  ocmyeying  the  leasehold  part  of  the 
Mfwerty ;  as  trustee  only  in  conveying  the 
neehold  part.  The  property  was  conveyed 
•lo  trustees  to  secure  debentures. 

Both  the  West  of  England  Bank  and 
Hhomas  W.  Booker  &  Co.  were  subse- 
quently ordered  to  be  wound  up.  The 
aetikm  of  The  West  of  England  Bank  v. 
Mureh  and  others  was  brought  by  the 
bank  agiLinst  the  trustees  for  debentiire- 
holden,  in  order  to  realise  the  assets  sub- 
ject to  the  debentures.  Under  an  order 
of  the  Court  in  that  action,  and  in  the 
winding-up  o^  Thomas  Booker  &  Co.,  the 
ironworks  were  sold  to  James  Spence. 
ISiiB  was  a  summons  by  James  Spenc^  to 
-  hftTe  the  contract  rescinded,  on  the  ground 
that  a  proper  title  had  not  been  deduced. 

Cooksan,  Q.C.,  and  A.  R.  Kirby,  for  the 
gammons,  objected  to  the  validity  of  the 
appointment  of  Mrs.  Booker  as  trustee  of 
ker  husband's  will,  on  the  ground  that  the 
pvorision  in  Lord  Cranw^orth's  Act  did 
not  enable  the  last  of  two  disclaiming 
trustees  to  appoint  one  only.  They  cited 
Marl  Lonsdale  v.  Beckett  (1),  In  re  Pool 
JkUkurst's  Estate  (2)  and  Beid  v.  Beid  (3). 

Dan^,  Q.Ci  and  Phipson  Beale,  for  the 
phintiflffl  in  the  action,  ^e  vendors,  argued 
Hmt  on  the  construction  of  the  Act  the 
power  had  been  properly  exercised — In  re 
Owmdngham  a/nd  BaMej/s  Contract  (4). 

JKwriit,  Q.C.9  and  B.  Fordy  for  the  other 
partiee. 

Cookson^  Q.C.,  replied. 

(1)  19  Law  J.  Bep.  Cbanc.  342. 

(2)  2  8m.  &  G.  169. 
(8)  30  Beav.  3S8. 

(4)  Law  J.  N.C,  (1877)  214. 
You  63.— Ohano. 
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Fry,  J. — In  my  opinion  the  appointment 
of  one  trustee  under  the  will  of  Mr.  John 
Partridge  Booker  was  not  invalid.  In  so 
saying  I  do  not  mean  to  affirm  that  it  was 
such  an  appointment  as  the  Court  would 
have  sanctioned;  or  that  it  was  such  an 
appointment  as  ought  to  have  been  made 
except  under  special  circumstances.  It 
appears  to  me  that  it  is  within  the  power 
given  by  Lord  Cranworth's  Act,  and  I 
come  to  that  conclusion  partly  from  the 
language  of  the  Act  itself,  which  evidently 
does  not  confine  the  appointment  of  trustees 
to  the  same  number  as  those  in  whose  place 
they  are  appointed;  and  it  is  also  to  be 
borne  in  mind  that  that  Act  gives  to  each 
trustee  appointed  by  the  Act  exactly  the 
same  power  as  he  would  have  had  if  he 
were  trustee  under  the  original  instru- 
ment. 

In  the  present  case  it  is  perfectly  plain 
that  the  surviving  trustee  under  the  original 
instrument  could  have  exercised  the  trust 
or  power  of  sale ;  and  therefore,  if  two 
trustees  had  been  appointed  under  Lord 
Oranworth's  Act,  one  of  them  being  this 
lady,  and  she  had  survived,  it  is  plain 
that  she,  as  surviving  trustee,  might  have 
exercised  the  power  of  sale.  It  seems 
almost  absurd  to  suppose  that  she  could 
not  be  originally  appointed,  when,  if  she 
had  been  appointed  with  somebody  else, 
and  had  been  survivor  of  the  two,  she 
could  have  exercised  the  power. 

Then  there  is  a  case  of  In  re  Cunning- 
ham (4),  not  reported  in  the  permanent 
Reports;  but  Mr.  Davey  was  counsel  in 
the  case,  and  he  tells  me  that  the  case  is 
accurately  and  sufficiently  reported ;  and 
he  also  tells  me  that  the  Master  of  the 
Kolls  has,  in  similar  cases,  expressed  a 
similar  opinion.  That  being  so,  I  find  my 
own  opinion  confirmed  by  authority ;  and 
I  shall  hold,  therefore,  that  it  is  a  valid 
appointment. 

Cookson,  Q.C.f  and  A,  R,  Kirby,  for  the 
purchaser,  contended  that  the  sale  was  not 
made  by  the  executrix  as  such,  or  to  pay 
debts,  but  purported  to  be  made  by  her  as 
trustee,  and  was  therefore  tdtra  vires  and 
void — Forshaw  v.  Higginson  (5),  Corset 

(6)  8  De  Qez,  M.  k  G.  827 ;  26  Law  J.  Bep. 
Cbanc.  170. 

6  H 
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West  of  England  Bank  v.  Mwrek, 

V.  Cartwright  (6)  and   Colyer  v.  Finch 

(7). 

Dewey,  Q.C.f  and  Phipson  Beale,  for  the 

vendors,  were  not  called  on. 

Fry,  J.  (after  stating  the  facts),  said — 
It  appears  to  me  that  the  question  is  very 
much  simplified  hy  the  fact  that  this 
property  is  shewn  to  be  partnership 
property.  The  transaction  which  was 
entered  into  appears  to  me  to  have  been 
within  the  competency  of  Mrs.  Booker  as 
executrix.  In  the  first  place,  it  is  plain 
that  she  could  sell  the  whole  of  the  part- 
nership property,  whether  freehold  or  lease- 
hold, as  executrix.  That  cannot  be  disputed 
in  respect  of  the  partnership  property.  She 
did  sell  it,  but  she  did  not  sell  it  for  cash. 
In  lieu  of  that  she  sold  it  for  certain 
property  under  a  compromise  which  she 
entered  into  with  her  creditors.  As  execu- 
trix, acting  under  Lord  Oranworth's  Act, 
she  had  power  to  compromise  the  claim  of 
the  bank.  It  appears  to  me  the  effect  of 
what  she  did  was  to  procure  certain  pro- 
perty— the  conveyance  of  these  partnership 
assets — with  which  she  entered  into  a  com- 
promise with  the  bank.  The  other  aspect 
Which  the  transaction  bears  is  the  arrange- 
ment she  entered  into  with  Mr.  Thomas 
William  Booker.  Now  it  is  said  that  that 
is  unequal.  That  is  perfectly  true.  Then 
it  is  said  that  it  must  be  presumed  that 
their  interests  in  the  partnership  were 
equal.  I  know  not  why  such  a  presump- 
tion should  be  made  by  the  Court.  It 
appears  to  me  that  there  were  unsettled 
accounts  which  must  have  been  taken 
between  Mrs.  Booker  and  Mr.  Thomas 
William  Booker  if  she  had  not  com- 
promised thase  questions.  Under  Lord 
Cranworth's  Act  she  had  power  to  com- 
promise, and  did  compromise,  those  ques- 
tions by  the  arrangement  then  entered 
into.  I  regard  the  transaction,  in  substance, 
as  a  compromise  by  the  executrix  with  the 
creditors  the  bmk,  and  with  her  deceased 
husband's  co-partner.  Then  it  is  said  that 
if  she  had  power  so  to  do  by  omitting  tlie 
words  of  the  recital,  she  acted  as  executiix 
in  the  deeds  by  which  she  had  conveyed 
the  freehold  proi)erty,  and  that  she  had 

(6)  Law  Rep.  7  E.  &  Ir.  App.  731. 

(7)  5  II.  L.  Cas.  905 ;  10  Bcav.  600;  26  Law 
J.  Rep.  Chanc.  65. 


precluded  herself  from  actang  in  iiat 
character.  In  my  judgment  Aa  had  nok 
done  so. 

Now  it  is  to  be  borne  in  mind  tfait, 
as  executrix,  she  clearly  was  the  hand  to 
receive  all  those  moneySy  and  thenlian 
these  moneys  came  to  the  rig^t  hand— 
they  came  to  the  hand  of  llie  p^raon  iHm> 
was  under  the  obligation  duly  to  apply 
the  assets,  whether  in  satis&ction  of  tiiB 
creditors  of  the  deceased  or  the  benefidam 
under  his  will.  Further  than  that,  whedior 
she  was  acting  as  trustee  or  executrix,  dw 
was  acting  under  an  obligation  to  do  the 
best  she  could  for  the  estate.  The  fidociiiy 
character  was  substantially  the  same  wlie- 
ther  she  acted  as  executrix  or  as  tnotoe. 
In  both  characters  she  was  bound  to  do 
her  utmost  for  the  good  of  the  eattki 
I  think,  therefore,  I  should  be  ntiur 
straining  at  a  gnat  if  I  considered  tint 
the  mere  fact  that  she  spoke  ai  herself  at 
trustee  in  these  instruments,  and  not  tf 
executrix,  was  enough  to  prevent  a  tnni- 
action  being  good,  which  in  her  'chanotff 
of  executrix  I  hold  she  had  the  pover  of 
doing. 

Now,  if  authority  were  wanting,  it 
appears  to  me,  I  confess,  that  the  case  of 
Corser  v.  Cartwright  (6)  is  an  authority  in 
favour  of  that  view.  1  have  listened  wiy 
attentively  to  Mr.  Cookson's  argument^  I7 
which  he  endeavoured  to  shew  that  thit 
case  has  nothing  to  do  with  this.  In  that 
case  a  ]>erson  affected  to  mortgage  tB 
beneficial  owner,  and  in  that  character  he 
received  the  money,  and  in  that  chancier 
unfortunately  he  spent  the  money;  hot 
inasmuch  as  there  was  a  charge,  and  inaa* 
much  as  he  had  the  l^al  estate,  and  vas 
executor,  it  was  held  that  he  had  not  only 
parted  with  the  legal  estate,  but  that  he 
was  able  to  make  a  good  conveyance  of  the 
equitable  estate,  because  his  hand  was  the 
hand  to  receive  the  money.  It  appears  to 
me  that  in  what  Earl  Cairns  (who  was 
then  Lord  Chancellor)  says  he  entirely 
neglects  his  character  of  trustee,  and  he 
puts  it  on  the  fiict  that  the  sameposMi 
was  executor  and  had  the  legal  estate.  He 
says  this  at  page  740  :  "  I  find  him  selling 
or  mortgaging,  and  I  find  him  beyond  all 
doubt  able  to  sell  and  able  to  give  to  a 
mortgagee  a  good  title  to  the  legal  estate. 
I  repeat  here  that  I  find  the  trustee  having 
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the  legal  estate,  and  able  therefore  to 
eonrey  the  legal  estate.  The  Lord  Chan- 
oellor  goes  on :  "I  find  that  that  legal 
estate  is  in  his  hands,  and  therefore  any 
money  that  is  produced  by  the  sale  or 
mortgage  of  that  legal  estate  is  subject  to 
and  chaigeable  with  the  payment  of  debts 
and  legacies,  and  that,  therefore,  the  money 
coming  into  his  hands  must  be  money 
which  ought  to  be  applied  to  the  payment 
of  debts  and  legacies."  So  I  find  here — 
the  money  came  to  the  hands  of  the  person 
.wlio  was  bound  to  pay  the  debts  and 
legacies.  Then  he  goes  on  to  say  :  ''  But 
then  I  find  that  he  himself  is  an  executor  ^ 
of  the  testator,  that  he  himself  is  the 
person  who  ought  to  hold  assets  impressed 
with  the  liability  to  satisfy  debts  and 
leflacieB.  I  find,  therefore,  that  assets 
wnich  ought  to  be  applied  to  the  payment 
of  debts  have  come  into  the  hands  of  an 
exeeator,  and  that  he  has  given  a  receipt 
for  them.  Therefore,  on  the  one  hand,  the 
mortgagees  have  got  the  legal  estate,  and 
on  the  other  hand  they  have  got  a  receipt 
fiom  the  proper  person  for  money  which 
ought  to  be  applied  to  the  payment  of  debts 
ana  legacies.  That  being  so,  it  appears  to 
me  that  their  title  is  entire  and  complete, 
without  entering  into  any  farther  con- 
nderation  of  the  question  what  might  have 
heen  the  case  of  a  sale  being  attempted  of 
other  parts  of  the  estate  not  comprised  in 
the  residuary  devise.''  So  here  I  find  the 
ecBBcntrlx  had  the  power  to  enter  into  this 
transaction.  I  find  that  the  legal  estate 
passed  from  her  because  she  held  it  as 
tmsteey  and  the  money  reached  the  hands 
of  the  person  who  was  bound  to  distribute 
it  amcnig  the  persons  entitled  to  it.  I 
therefore  overrule  that  objection. 


SoUcitois — Ashnrst,  Morris  k  Co.,  for  appel- 
lants; Clarke,  Woodcock  &  Ryland,  agents 
for  Fassell  k  Co.,  Bristol,  for  respondents; 
Bogen  k  Chave,  for  Booker  k  Co. 
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Vendor  and  Purchaser — Sale  by  Trustees 
of  Real  Estate  purchased  in  Brea>di  of  Trust 
— Concurrence  of  One  Benejufiary — Good 
Title. 

Trustees  under  a  wiU  which  contained  a 
power  to  seU  real  estate,  but  no  power  of 
investing  tJie  trust  funds  in  real  esta44f, 
bov>ght  real  estate  cmd  had  it  conveyed  to 
the  trusts  of  the  vnll: — Held,  that  they 
could  sell  and  tnake  a  good  title  to  the 
real  estate  vyrongfuUy  purchased  with  the 
trv^t  funds,  on  obtaining  the  concurrence 
in  tlie  sale  of  one  of  the  persons  beneficially 
interested  in  the  trust  funds. 

Adjourned  summons  under  the  Vendor 
and  Purchaser  Act,  1874. 

Samuel  Smith,  by  his  will,  dated  the  12th 
of  October,  1835,  after  directing  payment  of 
his  debts  and  funeral  and  testamentary  ex- 
penses, and  making  a  specific  devise  of  free- 
holds at  Hitchin,  gave  the  residue  of  his  real 
and  personal  estate  to  trustees  upon  trust 
for  sale  and  conversion  as  therein  men- 
tioned, with  power  to  give  receipts,  and  upon 
trust  to  invest  the  clear  produce.  And  as 
to  all  his  moneys  in  the  public  stocks  and 
the  residue  of  his  personal  estate,  upon 
trust  to  convert  the  same  into  money  and 
invest  it  in  the  ^*  Parliamentary  stocks  or 
funds  of  Great  Britain  or  on  Government 
or  real  securities,  and  from  time  to  time  to 
alter  or  vary  the  said  stocks  or  funds  and 
seciuities  for  or  into  other  stocks,  funds 
and  securities  of  the  like  nature,  at  their 
and  his  discretion ;  and  upon  further  trust 
to  pay  the  interest  and  dividends  of  the 
moneys  arising  from  his  personal  estate 
and  effects,  and  also  from  the  sale  of  his 
real  estate,  and  of  the  stocks,  funds  and 
securities  in  which  the  same  should  from 
time  to  time  be  invested,  as  his  daughter 
Mary,  the  wife  of  John  Millar,  should 
appoint,  and,  in  default,  to  her  for  life  for 
her  separate  use,  and  after  her  death  then 
(after  a  trust  for  her  husband  for  his  life), 
as  to  capital  as  well  as  to  income,  upon 
trust  for  the  child  or  children  of  his  said 
daughter  as  therein  mentioned,  in  equal 
shares  as  tenants  in  common." 

One  of  the  trusteeSy  John  MiUari  the 
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husband  of  JVIary  Millar,  having  inad- 
vei-teutly  pui-chased  with  1,980/.,  forming 
jmrt  of  the  testator's  residuary  estate, 
certain  freehold  lands  at  Enfield,  called 
Chase  Faim,  on  the  8th  of  April,  1853, 
conveyed  the  same  to  the  trustees  of  the 
will  in  fee-simple ;  and  it  was  declared  in 
the  conveyance  that  the  trustees  should 
'*  stand  possessed  of  the  said  hereditaments 
thereinbefore  granted,  or  intended  so  to  be, 
with  their  appurtenances,  and  the  money  to 
be  produced  by  the  sale  thereof,  and  the 
rents  and  interest  of  the  same  respectively, 
upon  such  and  the  same  trusts,  and  subject 
to  such  and  the  same  |)Ower8,  provisoes  and 
declarations  as  in  the  said  recited  will  of 
the  testator  Samuel  Smith  were  expressed 
and  declai-ed  concerning  his  residuary  real 
estate,  to  the  intent  and  so  that  the  said 
hereditaments  might  in  e(]uity  be  deemed 
and  converted  into  personalty  as  from  the 
day  of  the  date  thereof." 

On  the  10th  of  January,  1883,  the  then 
trustees  of  the  will  contracted  in  writing 
with  the  Edmonton  Guardians  to  sell  to 
them  the  property  in  question  for  the  sum  of 
12,000/.,  and  the  purchasers  objected  to  the 
vendors'  title  that  the  latter  could  not  sell 
the  property  without  the  concurrence  of 
all  pei-sons  beneficially  interested  therein, 
on  the  ground  that  the  investment  of 
trust  funds  in  the  purchase  of  real  estate 
being  unauthorised  by  the  will,  the  ac- 
quisition of  the  property  was  a  breach  of 
trust,  so  that  the  Ijeneficiaries  had  the  option 
of  either  taking  the  property  in  specie  or 
requiring  it  to  be  reconverted ;  and  also 
on  the  further  ground  that  the  property 
had  been  convoyed  to  the  trustees  upon 
the  same  trusts  and  subject  to  the  same 
powers,  (kc,  as  in  the  will  were  decliu'od 
concerning  the  testator's  residuary  personal 
estate,  and  that  among  those  trusts  and 
jjowers  the  only  power  of  SJile  was  a  power 
to  sell  foreign  stocks  or  lx)nds ;  and  they 
recjuii-ed  all  the  persons  beneficially  inter- 
ested to  concur  in  the  conveyance. 

The  trustees  refused  to  obtain  the  con- 
cun-ence  of  all  the  beneficiaiies,  but  offered 
to  obtain  the  concurrence  of  one  of  them, 
a  Mi's.  Challis,  one  of  the  daughters  of  Mrs. 
Millar,  and  her  husband,  and  contended 
that  such  concurrence  was  suliicient,  on 
the  authority  of  Dart^s  Veiidora  and  Pur- 
chasers, 5th  ed.  611,  612. 


The  purchasers  thereupon  took  oat  tl» 
present  summons,  aaking  for  a  ijftfilmmtiffn 
that  the  vendors  could  not  make  a  good  titk, 
or  one  which  the  guardians  were  bound  to 
accept,  to  the  property,  without  the  oon- 
currence  of  the  persons  beneficially  entitled 
imder  the  trusts  of  the  will  to  the  testatar^i 
residuary  personal  estate  and  the  prooeedi 
of  his  real  estate;  and  that  the  tnutoei 
might  be  ordered  to  pay  the  costs. 

The  summons  was  adjourned  into 
Court. 

Blebi/f  for  the  summons. — ^Lsabmit  thit 
the  purchasers  are  right  in  their  conten- 
tion, and .  that  they  cannot  safely  purduM 
the  property  unless  all  persons  intwested 
are  parties  to  the  conveyance.  Then 
are  two  reasons  for  this — the  one,  thift 
the  land  having  been  purchased  by  » 
breach  of  trust,  the  cettuis  que  trtut  han 
a  right  to  elect  to  take  the  land  as  knd 
if  they  please,  and  not  to  have  it  scAA] 
the  other,  that  there  is  no  power  of  sik 
applicable  to  this  propertj---aU  the  bene- 
ficiaries must  therafore  concur — WiUi  t. 
GreaJiam  (1),  HoUoway  ▼.  Raddle  (% 
TJie  Corporation,  of  NewoasiU  v.  Tm 
Attorney-General  (3),  and  Dari^e  Vendon 
and  Purchasers,  4th  ed.  560. 

Vernon  R.  Smith,  for  the  trusteei.'' 
Much  expense  and  delay  will  be  oooi- 
sioned  by  requiring  the  concurrence  of  til 
the  beneficiaries,  and  I  submit  that  the 
concurrence  of  one  is  sufiicient,  since  ooe 
can  insist  on  the  property  being  sold.  I 
rely  on  DarVs  Vendors  arid  Purduuen,  5th 
ed.  611,  where  the  authors  say,  ''it  is 
conceived"  that  the  concurrence  of  odo 
is  sufficient,  instead  of  ''  it  may  be  oon- 
tcnded "  that  that  is  so,  as  in  the  earlier 
editions. 

Pearson,  J. — The  point  which  aiifles  in 
this  case  is  no  doubt  one  which  has  gifn 
rise  to  considerable  difiiculty  in  the  minds 
of  conveyancers ;  but  when  the  dream* 
stances  of  the  present  case  are  examined, 
there  is  not  much  difficulty  in  saying  whit 
ought  to  be  done.  [His  Lordship  here 
stated  the  facts  of  the  case,  and  continued :] 

(1)  2  Drew.  268,  270;  6  De  Gex,  M.&G.770; 
23  Law  J.  Rep.  Chanc.  667 ;  24  ibid.  264. 

(2)  23  Beav.  163 ;  26  Law  J.  Bep.  Cbaoc  ISHL 

(3)  12  CL  &  F.  403. 
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The  declaration  of  trust  which  testifies  to 
the  good  fiedth  of  the  trustees  is  the  only 
document  which  creates  any  difficulty.  If 
there  had  heen  no  declaration  of  trust  the 
land  might  have  been  sold,  and  the  trustees, 
having  the  trust  estate  in  their  hands, 
would  have  had  only  to  divide  the  proceeds 
among  the  children  of  the  marriage  ac- 
cording to  the  directions  of  the  will.  But 
the  intending  purchasers  say  that  the 
trustees  cannot  now  make  a  good  title.  If, 
as  I  have  said,  there  had  been  no  declara- 
tion of  trust,  the  duty  of  the  tinistees  would 
have  been  to  sell  the  land  and  replace  the 
money,  and  if  the  land  had  not  realised  the 
amount  given  for  it  they  would  have  been 
bound  to  make  up  the  deficiency ;  but  the 
guardians  have  agreed  to  give  for  it  six  times 
the  amount  for  which  it  was  purchased, 
and,  upon  the  principle  that  trustees  cannot 
be  entitled  to  derive  any  benefit  from  a 
breach  of  trust,  the  cestuis  que  trust  are 
entitled  to  the  advantage  derived  from  the 
inoreased  value.  I  see  no  reason  why  the 
tmsteeB  should  not  now  do  what  it  was  all 
along  their  duty  to  do,  and  what  the  Court 
would  have  ordered  them  to  do.  At  the 
same  time,  I  agree  that  it  would  be  proper 
to  take  the  concurrence  of  one  of  the  ceetuis 
que  trust,  because  if  all  of  them  had 
elected  to  take  their  shares  of  the  land 
after  it  had  been  purchased,  as  land,  they 
would  have  been  entitled  to  do  so ;  but  if 
one  of  them  objected  to  take  the  land  and 
required  that  it  should  be  resold,  then  the 
others  could  not  compel  him  to  take  his 
third  of  the  land  as  representing  a  third  of 
the  money. 

The  case  in  Clark  and  Finnelly  was  a 
totally  different  case  from  this,  and  decided 
on  different  principles,  because  here  the 
property  is  subject  to  the  trusts  of  the  will, 
by  which  it  is  directed  that  all  the  property 
■hall  be  sold  and  the  proceeds  reinvested  in 
the  manner  pointed  out  by  the  will.  The 
children  of  the  marriage  are  therefore 
entitled  to  have  the  12,000/.  invested  in 
the  proper  securities  directed  by  the  will, 
and  the  guardians  will  then  get  a  good  title 
to  the  property. 

I  shaU  declare  that,  on  the  1 2,000/.  being 
inveated  in  the  funds  in  the  names  of  the 
troflteee  of  the  will,  and  Mrs.  Challis,  one 
of  the  cestuis  que  trusty  concurring  in  the 
Mb,  a  good  titie  can  be  made;  and  the 


costs  being  in  the  discretion  of  the  Court, 
I  shall  give  none  on  either  side. 


Solicitors  —  Howard  k  Shclton,  agents  for 
F.  8hclton,  Edmonton,  for  Guardians ;  Lovell, 
Son  k.  Pitlield,  for  trustees. 


Bacon,  V.C.  '\    j  ^ .  „„  , 
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AprilV.     J  ™"»"- 

WiU — Executor — Undisposed  of  Residue 
— No  ivext'of'kin — Legacy  to  Executors  for 
ca/re  and  trouble. 

Testatrix  devised  and  bequeathed  real 
and  personal  estate  to  II,  and  G,  upon 
trust  for  conversion  and  payment  of  her 

funeral  and  testamentary  expenses,  debts 
and  legacies,  and  the  ultimate  residue  of 
her  said  real  and  personal  estate  s/ie  gave 
equally  between  H,  and  G,  for  their  oum 
%ue  and  benefit  absolutely.  She  then  ap- 
pointed H,  and  G,  executors  and  trustees 
of  that  her  unll.  By  codicil  she  revoked 
the  gift  of  the  ultimate  residue  to  II,  and 
G.,  and  instead  thereof  gave  them  each 
6001.  for  his  trouble  in  acting  as  an  eooecu- 
tor  and  trustee  of  her  saidwiU.  Testatrix 
died  without  leaving  any  heiriat-law  or 
next-of-kin.  There  was  a  considerable 
amount  of  residuary  personal  estate : — 
Held,  that  on  the  face  of  the  unll  and 
codicil  the  executors  were  not  intended  to 
take  anything  more  than  the  500/.  legacies, 
and  tliat  i?ie  Crown  teas  therefore  entitled 

-  as  against  them  to  the  undisposed  of  re- 
siduary personeU  estate. 

Petition. 

The  testatrix,  a  widow,  by  her  will 
dated  the  24th  of  January,  1879,  gave 
and  devised  specific  real  estate  unto  and 
to  the  use  of  Henry  Hill  and  Charles 
Grabham,  their  heirs  and  assigns,  upon 
trust  to  sell,  and  stand  possessed  of  the 
proceeds  of  such  sale,  and  the  rents  and 
profits  until  sale,  upon  the  trusts  therein- 
after declared ;  and  bequeathed  to  H.  Hill 
and  0.  Grabham,  their  eKecutors,  adminis- 
tratoiB  and  assigns,  all  the  moneys,  stocks, 
funds  and  securities  for  money  of  which 
she  should  be  possessed  at  her  death,  upon 
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trust  for  conversion  and  pajrment  of  her 
funeral  and  testamentary  expenses  and 
debts,  and  certain  charitable  legacies ;  and 
upon  further  trust,  out  of  the  residue  of 
such  moneys  and  the  proceeds  of  sale  of 
her  specifically  devised  real  estate,  to  pay 
certain  pecuniary  legacies,  including  one 
of  2,000/.,  to  H.  Hill  and  his  wife ;  and  aU 
the  residue  of  the  proceeds  of  sale  of  her 
said  real  estate,  and  of  the  moneys  pro- 
duced by  the  conversion  of  her  shares, 
stocks,  funds  and  securities,  after  paying 
her  funeral  and  testamentary  expenses 
and  debts,  and  the  costs,  charges  and  ex- 
penses of  and  incidental  to  the  proving  of 
her  will,  and  the  trusts  and  execution 
thereof  and  the  legacies  thereinbefore  given, 
the  testatrix  gave  and  bequeathed  unto 
and  equoUy  between  the  said  H.  Hill  and 
C.  Grabham  for  their  own  use  and  benefit 
absolutely,  and  in  addition,  so  far  as  re- 
gai'ded  the  said  H.  Hill,  to  what  she  had 
thereinbefore  bequeathed  to  him  and  his 
wife ;  and  she  appointed  the  said  H.  Hill 
and  C.  Grabham  executors  and  trustees  of 
that  her  will. 

The  will  contained  no  general  devise  or 
bequest  of  residue. 

The  testatrix  by  a  codicil  subsequently 
revoked  the  aforesaid  gift  of  ultimate 
residue  to  H.  Hill  and  0.  Grabham,  and 
"  instead  thereof  "  gave  to  them  each  500/. 
"  for  liis  trouble  in  acting  as  an  executor 
and  trustee  of  her  said  will." 

The  testatrix  died  on  the  6th  of  July, 
1879;  she  had  no  real  estate  other  than 
that  specifically  devised. 

The  executors,  H.  Hill  and  C.  Grab- 
ham, after  paying  all  the  debts,  funeral* 
and  testamentary  expenses  and  legacies, 
had*  in  their  hands  2,126/.,  representing 
residue  of  moneys  and  proceeds  of  sale  of 
stocks  and  securities,  304/.  representing 
undisposed-of  residue  of  proceeds  of  sale 
of  real  estate,  and  956/.  representing  pro- 
ceeds of  sale  of  furniture  and  other  house- 
hold ai*ticles  not  included  in  or  disposed 
of  by  the  will  or  codicil. 

The  testatrix  had  no  heir-at-law  or 
nextrK>f-kin,  and  these  sums  having  been 
paid  into  Court  under  the  Trustee  Relief 
Act,  the  question,  raised  on  petition  by 
the  executors  for  payment  out,  was  whether 
they  or  the  Crown  were  beneficially  en- 
titled. 


Counsel  for  the  Crown  admitted  that 
the  executors  were  entitled  on  the  autho- 
rity of  Burgess  v.  WhecUe  (1)  to  the 
proceeds  of  sale  of  the  realty,  and  thii 
point  was  not  argued. 

Millar,  Q.C.,  and  J.  T.  Humphry,  for 
the  executors. — ^The  statute  11  Geo.  4  and 
1  Will.  4.  c.  40,  does  not  afiEect  this  cue, 
as  there  are  no  next-of-kin;  and  the 
question  is  between  the  Crown  and  the 
executors,  and  must  be  decided  as  if  the 
will  had  been  made  and  the  testatrix  had 
died  before  the  passing  of  that  Act  and 
had  left  next-of-kin — Betul  v.  Stedmm 
(2).  No  presumption  aiises  on  this  will 
that  the  testatrix  meant  to  give  only  the 
office  of  executor  and  not  t^e  beneficial 
interest,  therefore  the  executors  are  enti- 
tled to  the  undisposed-of  residue — Daen 
V.  Fatrickson  (3) — ^for  the  fumiture  u 
wholly  undisposed  of. 

The  onus  is  on  the  Crown  to  shew  on 
the  fiuse  of  the  will  that  what  the  exe- 
cutors have  got  viriuU  officii  they  are  not 
entitled  to  beneficially — In  re  Kwnolet; 
Roose  V.  Chalk  (4). 

The  testatrix  never  intended  to  die 
intestate  as  to  the  residuary  real  and  per- 
sonal  estate,  and  when  she  by  her  coaial 
gave  500/.  to  the  executors  "  instead  of" 
what  she  had  previously  given  by  will,  aha 
only  meant  to  say  ''instead  of  so  maeb 
only  as  is  incompatible  with  what  I  am 
now  giving  by  codicil  " — Doe  d.  MurA  t. 
MarduirU  (5)  and  Barday  v.  Masidi/m 
(6). 

Stirling,  for  the  Crown. — There  is  suf- 
ficient indication  on  the  fiekoe  of  the  wfll 
and  codicil  that  the  executors  were  not 
intended  to  take  anything  but  the  50011 
legacy.  I  rely  on  the  words  ''and trustees'; 
they  were  appointed  executors  and  troateeB, 
and  whatever  they  took  as  executors  thef 
took  as  trustees  of  the  wilL  BesideB, 
they  each  get  a  legacy  for  their  troaUeb 
and  that  is  conclusive  evidence  that  thej 
were  not  entitled  beneficially — WhiU  t. 

(1)1  Eden,  177. 

(2)  26  Beav.  495;  28  Law  J.  Ren.  GhsDC 
481. 

(3)  1  Dr.  &  8. 182;  29  Law  J.  Bop.GhiDe. 
846. 

(4)  49  Law  J.  Bep.  Ghana  625. 

(5)  6  Man.  k  G.  813;  13  Law  J.  Bep.CJ.58. 

(6)  Johns.  124 ;  28  Law  J.  Bep.  ChaDO.  lU. 
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In  re  Mary  Hudion^s  Tnuts, 

Bvana  (7).  In  Rooae  v.  Chalk  (4)  the 
eoDQCutors  were  simply  appointed  executors, 
not  trustees  and  executors.  The  undis- 
posed-of  furniture  the  executors  would 
take  virttUe  officii,  and  anything  they  so 
took  they  are  trustees  of,  and  therefore 
are  trustees  for  the  Crown. 

Millar ,  Q.C,  in  reply. — The  trustees  of 
the  will  hold  a  vevf  different  position  to 
that  held  hy  executors,  and  they  ai'e  only 
trustees  of  that  which  the  will  gives  them 
as  trustees.  There  is  no  clear  intention 
to  make  them  trustees  of  anything  else, 
which  requires  a  strong  and  violent  pre- 
aumption  ~Pra^^  v.  Sladden  (8). 

Bacon,  V.C. — No  douht  the  case  is 
nice,  and  complicated,  and  requires  some 
consideration ;  hut  before  I  can  say  that 
the  petitioners,  the  trustees  and  executors, 
are  entitled  to  this  sum  of  2,126/.,  rppre- 
■enting  residue  of  money  and  proeaeds  of 
sale  of  stocks  and  securities,  I  must  be 
satisfied  that  there  is  not  a  plain  and 
distinct  contrary  intention  expressed  or 
implied  on  the  face  of  the  will.  By  the 
will  the  residue  of  the  proceeds  of  sale  of 
stocks  and  securities  was  given,  after  pay- 
ment of  debts,  funeral  and  testamentary 
expenses,  unto  the  petitioners  for  their  own 
use  and  benefit  absolutely;  then  by  her 
oodicU  she  revokes  this  gift,  and  instead 
thereof  she  gives  her  trustees  and  exe- 
cutors 500Z.  each  for  his  trouble  in  acting 
as  an  executor  and  trustee  of  her  said  will. 
I  must  therefore  take  it  as  clearly  ap- 
pearing on  the  will  that  she  did  not  mean 
them  to  have  more  than  500/.  in  return 
for  the  duties  she  had  by  her  will  imposed 
upon  them,  and  which  the  law  had  too  in 
their  capacity  as  executors.  As  to  the 
956/.  representing  the  proceeds  of  sale  of 
furniture,  &c.,  the  case  is  a  little  more 
difficult.  These  articles  are  admittedly 
not  disposed  of  by 'the  will  or  codicil,  but 
would  vest  in  the  executors  virttUe  officii, 
and  would  be  liable  in  their  hands  for 
debts  of  the  testatrix  which  she  has  directed 
to  be  paid.  As  to  this  undisposed  residue, 
18  there  any  evidence  of  an  intention 
contrary  to  the  l)eneficial  interest  of  the 
executors  to  be  found  on  the  face  of  this 
will  t     I  think  there  is,  for  I  find  a  plain 

(7)  4  Ves.  21. 

(8)  14  Ves.  192. 
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intention  on  the  part  of  the  testatrix  to 
confine  the  benefit  given  to  her  executors 
to  the  Slim  of  500/.,  and  I  do  not  think 
she  ever  intended  them  to  take  more  than 
this  500/.  The  claim  of  the  Crown,  there- 
fore, must  prevail  as  to  these  two  funds. 
The  right  of  the  petitioners  to  the  proceeds 
of  sale  of  real  estate  is  not  disputed  by  the 
Crown.  In  this  will  the  pr^titioners  are 
appointed  executors  and  trustees  in  one 
breath,  and  I  can  make  no  such  dis- 
tinction as  was  made  in  Pratt  v.  Sladden 
(8),  the  circumstances  of  which  ca^e  are 
not  the  same  as  those  now  before  me.  I 
think  the  costs  should  come  out  of  the 
three  funds  rateably. 


V  — 

\ — Torr,  Jabewav 


Solicitois — Torr,  Jabeways,  Gribble  k  Oddie, 
agents  for  Sangster  Sc  Coleman,  Pontefract, 
for  petitioners ;  Solicitor  to  the  Treasury, 
for  the  Crown. 


Pearson,  J. 

Junius  29.  ^    ^^  *•"  VALLANCE'S   TRUSTS. 

July  2. 

Colonial  Will — Appointment  of  Funds 
in  Court  in  England — English  Probate 
necessari/ /or  Payment  out  to  Appointee. 

A  testator  died  in  New  Zealand,  having 
hy  his  will  appointed  to  his  son,  in  exercise 
of  a  power,  the  jrroceeds  of  sale  of  certain 
English  leaseholds,  lohiclt  had  been  taken  hy 
a  local  hoard  of  works,  and  the  proceeds 
paid  into  Court.  The  will  appohUing  the 
proceeds  of  sale  was  proved  in  the  Supreme 
Court  of  New  Zealand : — Held,  that  the 
will  must  also  he  ])roved  in  Englaml  before 
payment  out  of  Court  to  tlie  appointee  could 
he  directed. 

In  re  Tootal's  Trusts  {avfe,  p.  664)  dis- 
tinguished. 

• 

Petition. 

Thomas  Vallance  died  in  1838,  having 
by  his  will  bequeathed  certain  leasehold 
promises  at  Wapping  to  trustees,  upon  trust 
to  pay  the  rents  to  his  son  Charles  Augustus 
Vallance  for  life,  and  after  his  death  to 
stand  possessed  of  the  property  upon  trust 
for  his  child  or  children  to  whom  he  should 
by  will  bequeath  the  same. 
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In  1873  the  Board  of  Works  for  the 
limehotise  district  took  the  bequeathed 
leaseholds  under  the  powers  of  57  Geo.  3. 
c.  29,  and  paid  the  purchase-money  of 
1,050Z.  into  Court;  and  under  order  of 
Malins,  Y.C.,  that  sum  was  invested,  and 
the  dividends  were  paid  during  the  life  of 
0.  A.  Yallanoe  to  the  trustees  upon  the 
trusts  of  T.  Vallance's  will. 

On  the  21  St  of  September,  1882,  C.  A. 
Vallance  died  in  New  Zealand,  having  by 
his  will  bequeathed  to  his  son  James  Charles 
Vallance  all  his  interest  in  the  leasehold 
property  or  the  proceeds  of  sale  thereof 
under  the  will  of  T.  Vallance.  The  will 
was  proved  in  the  Supreme  Court  of  New 
Zealand  (Wellington  Di^rict)  in  Septem- 
ber, 1882,  by  the  executors  thereof. 

This  was  a  petition  by  J.  C.  Vallance, 
by  his  attorney,  asking  for  the  payment 
out  of  Court  to  him  of  the  proceeds  of  sale 
of  the  leasehold  property  after  payment  of 
legacy  duty,  and  the  question  arose  whe- 
ther it  was  necessary  for  the  New  Zealand 
will  of  C.  A.  Vallance  to  be  proved  in 
England  before  payment  out  could  be 
directed. 

*S'.  B,  L,  Druce,  for  the  petition,  referred 
to  TatnaU  v.  Ilankey  (l\In  re  Daly* a  Set- 
tlement (2),  jyiluart  V.  Harkneaa  (3)  and 
Waite  V.  BingUy  (4),  and  submitted  that 
it  was  unnecessai-y  for  the  will  to  be  proved 
a  second  time  in  England,  especially  having 
regard  to  the  fact  that,  as  the  will  of  C. 
A.  Vallance  was  merely  an  exercise  of  a 
power  of  appointment  given  by  the  will  of 
T.  Vallance,  no  duty  was  payable,  and  there 
was  no  I'e venue  reason  for  insisting  on 
probate. 

[Pearson,  J. — How  can  this  Court  know 
whether  there  is  a  will  or  not,  if  a  proper 
probate  is  not  produced  1] 

The  recent  case  of  In  re  TootdCs  Trusts 
(5),  before  Chitty,  J.,  is  in  favour  of  dis- 
pensing with  the  probate. 

i Pearson,  J. — I  will  look  into  that  case 
ore  I.  decide  the  point,  but  my  present 
impres8ion  is  that  the  probate  must  be 
produced.] 

(1)  2  Moo.  P.O.  342. 

(2)  25  Beav.  456 ;  27  Law  J.  Rep.  Chanc.  751. 

(3)  34  Beav.  324  ;  34  Law  J.  Rep.  Chanc.  311. 

(4)  51  Law  J.  Rep.  Chanc.  651 ;  Law  Rep.  21 
Ch.  D.  674. 

(5)  Ante,  p.  664. 


T.  W.  Ratdiff,  for  the  Board  of  Works. 
Roae-InneSf  lor  the  trustees  of  T.  Val- 
lance's  will. 

Peabson,  J.  (on  July  2). — ^When  this 
case  was  before  me  on  Friday  last  I  ex- 
pressed my  opinion  that  the  will  of  Charia 
Augustus  Vallance  must  be  proved  in 
Englandf  but  I  deferred  giving  my  dedsiim 
on  the  point  until  I  had  had  an  o{^xv> 
tunity  of  considering  the  case  of  /n  n 
TootoTs  Trusts  (5),  before  Mr.  Justifle 
Chitty,  which  Mr.  Druoe  cited  to  m&  I( 
on  looking  into  that  case,  I  had  found  a 
decided  expression  of  opinion  by  Mr.  Jus- 
tice Chitty,  or  even  a  hint  that  lus  opioioii 
was  at  variance  with  my  own,  I  should 
have  given  that  expression  or  hint  of  his 
opinion  the  gravest  oonfidderation  be&n 
deciding  contrary  to  it.  But,  so  fiir  from 
finding  in  that  case  an  expression  of  opinion 
contrary  to  mine,  I  find  in  it  an  indication 
of  opinion  which  is  in  aooordance  widi 
mine.  The  question  there  arose  with  re- 
spect to  a  will  made  in  China,  and  [Hty?ed 
in  Her  Majesty's  Supreme  Court  for  Chint 
and  Japan  at  Shanghai.  There  was  mllj 
no  dispute  there  that  it  was  unneoeasaij 
to  require  an  English  probate  of  the  wiD. 
This  is  what  Mr.  Justice  Chitty  says,  qpeak- 
ing  of  the  Supreme  Court  at  Shsmgbai  :— 
"  The  Supreme  Court  is  a  Court  of  Isw 
and  equity,  and  a  Court  for  matrimonial 
causes,  but  without  jurisdiction  as  to  dis- 
solution, nullity,  or  jactitation  of  marriage. 
It  is  a  Court  of  Probata,  and  as  sudi,  *as 
far  as  circumstances  admit,'  has  for  and 
within  China,  with  respect  to  the  property 
of  British  subjects  having  at  the  time  of 
death  '  their  fixed  places  of  abode  in  China,' 
all  such  jurisdiction  as  for  the  time  being 
belongs  to  the  Court  of  Probate  in  Eng- 
land.'' Under  those  circumstances  the 
Judge  accepted  the  probate.  But  the  Su- 
preme Court  of  New  Zealand  is  not  in  tbe 
same  position  with  regard  to  jurisdiction  in 
which  the  Court  there  was ;  and  I  therefore 
am  of  opinion  that  in  the  case  now  before 
me  an  English  probate  must  be  prodooed. 

Solicitors— E.  B.  Ecele,  for  petitioner;  Ratdifl 
&  Son,  for  Board  of  Works ;  A.  O.  Hammack, 
for  trustees  of  T.  Vallance. 
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In  re  andros.    andros  r. 

ANDROS. 


Kay,  J. 
1883 
Jul  J  18 

WiU — Bequest  to  Great-nep?Miv8,  Sons 
of  Testator*8  Nejyhew — Legitimation  of 
Ante  Natus  by  subsequent  Marria^je  of 
Parents — DoiniclL 

A  bequest  of  personalty  in  an  English 
foUl  to  the  children  of  a  foreigner  means 
to  his  legitimate  children;  and  by  inter- 
national  law,  as  recognised  in  E^igland, 
those  children  are  legitimate  whose  legiti- 
macy is  fxed  by  tJie  law  of  the  father^s 
domieil. 

A  testator  bequeatlied  personal  estate  to 
"his  gre€U-ne2)hew8,  the  sons  of  his  de- 
ceased nephew  T,  G,  A'*  T.  G.  A.  was  a 
native  of  Guernsey.  The  plaintiff  teas  the 
con  of  T.  G,  A,y  born  before  the  marriage 
qf  his  parents,  who  were  domiciled  in 
Guernsey  at  tJie  time  of  his  birth  and  of 
their  marriage.  By  the  law  of  Guernsey, 
children  are  legitimated  by  the  subsequent 
marriage  of  their  jxirents : — 

Held,  that,  as  the  plaintiff's  father  was 
domiciled  in  Guernsey  at  the  plaintiffs 
birth,  and  afterwards  married  his  mother, 
CO  as  to  make  him  legitimate  by  the  law  of 
Guernsey,  he  was  entitled  to  share  in  the 
bequest  with  t/ie  sons  of  T,  G.  A.  born 
Sifter  the  marriage. 

In  re  Goodman's  Trusts  (50  Jjaw  J. 
Rep.  Chanc.  425;  I^aw  Rep.  17  Ch.  D. 
266)  and  Bojcs  v.  Bediile  (1  Hem.  &  M. 
798;  33  Law  J.  Rep.  Chanc.  283)  co7i- 
cidered. 

Special  Case. 

William  Andros,  who  died  in  Jnnnary, 
1882,  by  his  will  date<Uhe  13th  of  August, 
1879,  after  appointing  executors,  gave  his 
personal  estate  to  trustees  upon  tiiist,  ns 
to  one-third  part  thereof,  "to  pay  and 
divide  the  same  equally  Wtwcon  such  of 
hie  great- nq)hews,  the  sons  of  his  diH^easiNl 
nephew  Thomas  Godfi-ey  Andros,  as  should 
survive  him,  and  should  attain  the  iige  of 
twenty-five  years,  in  equal  shares";  but 
he  gave  to  his  said  trastees  absolute  dis- 
cretion  to  pay  to  his  said  great-nephews, 
or  either  of  them,  the  whole  or  any  por- 
tion of  the  capital  of  the  shares  or  share  to 
wbich  they  or  he  might  be  presumptively 
entitled  at  any  time  or  times  his  said  trim- 
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tees  or  trustee  might  consider  it  exi>edient 
so  to  do. 

The  testator  s  nephew,  Thomas  Godfrey 
A  ndros,  was  born  in  the  island  of  Guernsey. 
The  plaintiff,  who  was  the  son  of  Thomas 
Godfrey  Andros,  was  bom  in  the  island 
of  Guernsey  on  the  Lst  of  December,  1860. 

At  the  time  of  the  plaintiff's  birth  his 
father,  T.  G.  Andros,  and  his  mother,  who 
was  not  then  married  to  his  father,  were 
domiciled  in  Guernsey.  Subsequently  to 
the  plaintiflTs  birth  T.  G.  Andros  inter- 
married with  the  plain tiOTs  mother,  and 
by  her  had  other  four  children. 

According  to  the  laws  of  the  island  of 
Guernsey,  a  child  born  before  the  mar- 
riage of  its  parents  becomes  legitimate  on 
and  by  reason  of  its  jxirents*  subsequent 
maniage,  and  for  the  pui'poses  of  succes- 
sion to  personal  property,  and  for  all  other 
purpases,  is  deemed  to  be  a  legitimate 
child  of  its  father  and  mother  as  fully  as 
if  it  had  been  bom  in  lawful  wedlock. 

The  question  submitted  for  the  opinion 
of  the  Court  was  whether  the  plaintiff 
ought  under  the  circumstances  to  lie 
deemed  to  be  a  legitimate  son  of  the 
testator's  nephew,  T.  G.  Andros,  for  the 
purposes  of  the  testator's  will,  and  as  such 
entitled  to  share,  with  the  children  bom 
in  lawful  wedlock,  in  the  bequest  to  the 
sons  of  T.  G.  Andros. 

Hastings,  Q.C.,  and  Bardsw**ll,  for  the 
plaintiff. — A  child  who  is  legitimate  ac- 
cording to  the  law  of  his  father's  domieil 
is  legitimate  for  all  the  purposes  of  suc- 
cession to  pei-sonalty — In  re  Goodman's 
Tmsta  (1).  The  plaintiff  therefore,  being 
legitimate  according  to  the  law  of  Guern- 
sey, is  entitled  to  share  with  the  after- 
l)orn  children  of  T.  0.  Andros. 

Ilatfipll  Gr^ni,  for  the  trustees  and 
after-born  children,  refen^ed  to  Boyf*s  v. 
Bednk  (;!). 

Cur,  adv.  vult. 

Kay,  J.  (on  the  2.3rd  of  July).— This 
Si)ecLil  Cjisi'  states  the  will  of  nn  English 
testator  bequeathing  personal  property  to 
the  testator's  great- nephews,  the  sons   of 

(1)  50  I^w  J.  Rep.  Clianc.  425;  Law  Rep. 
1 7  Ch.  D.  266. 

(2)  1  Hem.  &  M.  79S;  33  Law  J.  Rep.  Chanc. 
283. 
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his  deceased  nephew  Thomas  Clodfrey 
Andros.  The  plaintiff  is  a  son  of  Thomas 
Godfrey  Andros,  who  intermarried  with 
the  plaintiff's  mother  after  his  birth  ;  and 
by  the  law  of  Guernsey,  of  which  island 
the  father  was  a  native,  and  where  ho  and 
the  mother  were  domiciled  both  at  the 
time  of  the  plaintiff's  birth  and  their 
subsequent  maniage,  the  plaintiff  became 
legitimate  when  the  marriage  took  place. 
Other  children  were  bom  sdfter  the  mar- 
riage. The  will,  being  an  English  will, 
must  of  course  be  construed  according  to 
English  law.  That  law  requires  that  all 
who  take  under  a  gift  to  sons  of  a  named 
father  should  be  legitimate  offspring.  It 
must  now  l)e  treated  as  settled  that  any 
person  legitimate  according  to  the  law  of 
the  domicil  of  his  father  at  liis  birth  is 
legitimate  everywhere  w^ithin  the  range  of 
international  law  for  the  purpose  of  suc- 
ceeding to  personal  property.  The  well- 
known  case  of  Birtwhutle  v.  VnrdUl  (3), 
which  introduced  a  distinction  in  this  re- 
spect in  the  case  of  a  person  claiming  to 
succeed  as  heir  to  real  property  in  England 
by  requiring  such  a  j^erson  to  establish  his 
legitimacy  according  to  English  law — that 
is,  as  though  the  fatlier  had  been  domiciled 
in  England  at  the  time  of  the  birth  of  the 
child — treats  thLs  as  an  exceptional  case, 
and  recognises  that  the  rule  of  succession 
to  personal  estate  is  otherwise ;  and  this 
has  been  recently  more  expressly  decided 
by  the  Court  of  Appeal  in  In  re  Good- 
marCs  Trusts  (1).  If,  then,  a  child  of  a 
foreigner,  legitimate  according  to  the  law 
of  his  father's  domicil,  though  illegitimate 
if  his  fathei*  had  been  an  Englishman,  can 
succeed  as  next-of-kin  to  i^ersonal  estate 
in  England,  why  should  he  not  tjike  a 
bequest  of  personalty  by  the  description  of 
the  son  of  his  father  in  the  will  of  an 
English  testator]  On  principle,  it  seems 
to  me  very  difficult  to  see  why  he  should 
not. 

However,  in  Boyes  v.  Bedak  (2),  the 
late  Loi*d  Hatherley,  in  a  considered  judg- 
ment, decided  that  such  a  person  could 
not  take  under  a  gift  to  the  children  of 
his  father.  The  will,  and  every  term  in 
it,  his  Lordship  held,  must  be  construed 

(3)  5  B.  &  C.  438 ;  2  CI.  &  F.  571 :  6  151i-h, 
N.S.  47i>;  7  CI.  .Sc  F.  8J)5;  fi  Hin^-.  N.C.  38:>;  \} 
Bligh,  N.S.  32 ;  4  Law  J.  Rep.  (o.s.)  K.B.  lyO. 


according  to  English  law.  If  in  a  CuiadiaD 
will  there  were  a  gift  of  100/L,  that  would 
mean  100^.  Canadian  currency,  not  100^ 
sterling ;  so  the  testator  **  most  be  taken 
to  mean  a  child  in  the  sense  in  which  the 
law  of  England  understands  the  term." 
Speaking  with  all  deference,  the  iUnstn- 
tion  seems  to  me  inapt  and  wantizig  in 
analogy.  If  two  countries  happen  to  kite 
the  same  name  for  their  monetary  cur 
rency,  no  one  for  a  moment  could  suppose 
that  a  testator  in  one  of  them  using  ti)B 
familiar  name  of  the  currency  of  his  own 
country  meant  by  that  the  correncj  d 
diffei*ent  value  of  the  foreign  comitiy 
which  liappened  to  have  the  same  name; 
but  how  does  it  follow  from  this  that  t 
gift  to  the  children  of  a  foreigner  meus 
such  children  only  as  would  be  legitimate 
if  he  had  been  a  domiciled  Englishman! 
A  bequest  in  an  English  will  to  the  diil- 
dren  of  A  means  to  the  legitimate  diildien; 
but  the  rule  of  oonstmction  goes  no  fiir- 
ther.  The  question  remains,  who  are  the 
legitimate  childi-en  ?  That  certainly  is  not 
a  question  of  construction  of  the  wilL  It 
is  a  question  of  stcUiis,  By  what  law  is 
that  stattis  to  be  determined  f  That  is  a 
question  of  law.  Does  that  comity  of 
nations  which  we  call  international  law 
apply  to  the  case  or  not  ?  That  may  be  a 
matter  for  consideration,  but  I  do  not  see 
how  the  construction  of  the  will  has  any- 
thing to  do  with  it.  The  matter  maybe 
put  in  another  way.  What  did  the  tes- 
tator intend  by  this  gift  1  That  is  answered 
by  the  rule  of  construction.  He  intended 
A's  legitimate  children.  If  you  ask  the 
further  question,  Did  he  intend  his  chil- 
dren who  would  be  legitimate  aooording 
to  English  law  or  his  actual  Intimate 
children,  how  can  the  rule  of  constmction 
answer  that  ?  Lord  Hatherley  considered 
that  the  bequest  must  be  r^d  to  sodi 
children  as  would  be  Intimate  aooording 
to  the  law  of  England  if  their  father  had 
been  a  domiciled  Englishman  at  their 
birth.  But  is  that  according  to  the 
English  rule  of  construction  that  **diil- 
di-en  "  means  legitimate  children  1  Try  it 
thus.  Suppose  the  same  rule  of  construc- 
tion to  prevail  in  Guerasey,  and  that  in 
the  will  of  a  Guernsey  testator  there  were 
a  bequest  to  the  children  of  an  Englidi* 
man.     Acooi'ding  to  Boyes  v.  B^dak  (2)y 
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children  would  mean  such  children  as 
would  be  Intimate  according  to  the  law 
of  Guernsey.  By  this  construction  ante 
fuUi  of  the  English  father  would  share 
with  his  children  legitimate  according  to 
English  law,  because  they  would  have 
been  legitimate  if  the  father  had  been 
domiciled  in  Guernsey,  though  they  were, 
in  £act,  illegitimate  by  English,  and  pf 
oonrse  by  international,  law.  This  would 
not  carry  out,  but  contravene,  the  rule  of 
oonatruction.  Vice-Chancellor  Kindersley, 
in  In  re  Wilson^s  Trusts  (4),  expressed  his 
readiness  to  follow  JBoi/es  v.  Bedale  (2). 
The  £Eicts  of  that  case,  however,  wei^  not 
the  same.  A  domiciled  Englishman  had 
married  an  Englishwoman.  He  went  to 
Scotland,  and,  without  having  a  Scotch 
domicil,  he  sued  for  and  obtained  a  Scotch 
divorce,  which  was  not  sufficient  to  dis- 
flolve  the  English  marriage.  The  woman 
then  married  in  Scotlaiid  a  domiciled 
Scotchman,  and  had  children  by  him,  and 
the  question  was  whether  they  could  be 
considered  legitimate  in  England.  The 
decision  of  Vice-Chancellor  Kindersley 
was  supported  in  the  House  of  Lords — 
Shaw  V.  Govld  (5) — on  the  ground  that 
international  law  did  not  requii'e  the 
English  Courts  to  recognise  such  a  divorce, 
and  therefore  the  chUdren  were  not  by 
that  law  legitimate.  That  decision  does 
not  apply,  because  it  cannot  be  denied 
that  the  children  in  this  case  would  be 
recognised  as  legitimate,  for  some  purposes 
at  any  rate,  by  every  other  State  in 
Christendom. 

These  are  the  two  cases  most  nearly  in 
point  on  the  one  side.  On  the  other  there 
are  two  decisions  of  Vice-Chancellor  Stuart 
^~~Ooodman  v.  Goodman  (6)  and  Skottowe 
V.  Young  (7).  The  late  Master  of  the 
BoUs  ol^rves  of  the  former  that  the 
point  was  not  there  really  considered  and 
decided — see  In  re  Goodman! s  Trusts  (1). 
But,  according  to  the  report,  it  certainly 
was  argued,  and  the  decision  was,  that 
anUt  nati  l>om  in  England  while  the  father 
domiciled  here  could  not  take  under  a 


(4)  36  Law  J.  Rep.  Chanc.  243 ;  Law  Rep.  1 
Bq.  247. 

(6)  37  Law  J.  Rep.  Chanc.  433 ;  Law  Rep.  3 
B.  4ic  Ir.  App.  65. 

(6)  3  Qiff.  643. 

(7)  40  Law  J.  Rep.  Chanc.  366 ;  Law  Rep.  11 
Xq.  474. 


gift  to  them,  but  that  an  ante  natua  born 
in  Holland  when  the  father  was  domiciled 
there  might  take  in  conjunction  with  the 
post  nati  by  the  same  mother  whom  he 
married  in  that  country,  thus  legitimatising 
the  ante  7iati  there.  Skottowe  v.  Young 
(7)  was  a  question  of  legacy  duty,  but  the 
same  point  was  involved. 

Besides  these  two  cases  there  is  the 
analogy  which  I  have  referred  to,  derivable 
from  the  decisions,  shewing  that  a  child 
legitimate  by  the  law  of  his  father's 
domicil  may  take  as  next-of-kin  in  a  suc- 
cession to  personal  estate  in  England. 

But,  in  addition  to  these  considerations, 
there  is  the  opinion  of  Lords  Justices  Cotton 
and  James  in  the  case  of  Li  re  Goodman's 
Trusts  ( 1 ).  The  former  says  (p.  440),  "  In 
Boi/es  V.  Bedale  (2)  the  question  was  on 
the  construction  of  a  bequest  in  the  will 
of  a  domiciled  Englishman  to  the  children 
of  a  person  named.  The  Vice-Chancellor 
held  that  a  child  exactly  in  the  same  posi- 
tion as  Hannah  Pieret  was  not  entitled 
under  the  bequest.  He  said  that  the  will, 
being  that  of  a  domiciled  Englishman, 
must  be  construed  according  to  English 
law,  which,  in  my  opinion,  is  correct  so 
far  as  to  require  that  this  word  'children' 
shall  be  construed  legitimate  children.' 
But  he  held  that  English  law  recognised 
as  legitimate  only  those  children  bom  in 
wedlock.  This,  though  correct  as  regards 
the  children  of  persons  domiciled  in 
England  at  the  time  of  their  birth,  is,  in 
my  opinion,  erroneous  as  to  children  born 
of  parents  who  at  the  time  of  the  birth 
were  domiciled  in  a  country  by  the  law  of 
which  the  children  were  legitimate." 

Lord  Justice  James  says  the  decision  in 
Boi/es  V.  Bedale  (2)  "  was  on  the  ground 
that  in  an  Englishman's  will  the  children 
of  a  nephew  must  mean  children  who 
would  be  lawful  children  if  they  were 
English  children.  That  seems  to  me  a 
violent  presumption.  It  was  an  accident 
in  that  case  that  the  testator  was  an 
Englishman.  But  supposing  it  had  been 
the  will  of  a  Frenchman,  dying  domi- 
ciled in  England,  and  made  in  favour  of 
his  French  relations  and  their  children,  or 
of  his  own  children,  there  being  children 
Intimate  and  legitimated,  what  would 
have  been  said  of  such  a  presumption  and 
such  a  construction  1 " 
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The  decision  in  In  re  Goodman^ a  Trusts 
(1)  overruled  the  late  Master  of  the  Rolls, 
and  was  dissented  from  by  Lonl  Justice 
Lush. 

Tliis  conflict  of  authority  leaves  me  free 
to  decide  this  case  according  to  my  own 
opinion,  which  is  in  favour  of  the  plaintiffs 
claim. 

I  observe  that  the  testator  describes  the 
objects  of  his  bounty  not  merely  as  the 
sons  of  his  deceased  nephew  Thomas 
Godfrey  Andros,  but  also  as  his  own 
great-nephews;  but  that,  in  my  opinion, 
makes  no  difference.  The  law  of  this 
country,  by  the  comity  of  nations,  recog- 
nises the  plaintiff  as  legitimate,  and  there- 
fore he  is  as  much  the  lawful  nephew  of 
the  testator  as  he  is  the  lawful  son  of 
T.  G.  Andros. 

The  law,  as  I  understand  it,  is  that  a 
bequest  of  personalty  in  an  English  will 
to  the  children  of  a  foreigner  means  to 
his  legitimate  children,  and  that  by  inter- 
national law,  as  recognised  in  this  country, 
those  children  are  legitimate  whose  Inti- 
macy is  fixed  by  the  law  of  the  father's 
domicil.  Thus  ante  nati,  whose  father 
was  domicile<l  in  Guernsey  at  their  birth, 
and  subsequently  married  the  mother,  so 
as  to  make  the  a7ite  nati  legitimate  by  the 
law  of  Guernsey,  ai^e  recognised  as  legiti- 
mate by  the  law  of  this  country,  and  can 
take  under  such  a  gift. 
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}ViU  —  Construction  —  Contingent  Re- 
inahuler  or  Executory  Devise — Devise  to 
Children  living  at  Death  of  Tenant-for- 
Life  or  "  thereafter  to  be  horn" 

A  testator,  who  died  in  1860,  devised 
freehold  hereditaments  to  his  toife  for  life^ 
and  from  and  after  her  decease  unto  all 
and  every  the  children  of  his  son  "  living  at 
the  time  of  the  decease  of  his  {the  testator^ s) 
said  icife  or  thereafter  to  be  bom  "  eqtcally 


as  tenants  in  oonimon.  The  son  had  semral 
children^  same  born  before,  and  some  afterj 
the  death  of  the  testator's  widow : — ^Held, 
t/ujU  the  gift  in  remainder  was  an  exeeuimjf 
devise  and  not  a  corUingenl  remotiadcr, 
and  tJuity  therefore,  all  the  children  of  ik« 
son  whenever  bom  were  entitled  to  share. 

In  re  Lechmere  and  Lloyd  (Law  Rep. 
18   Oh.  D.  524)  foUowed.     Brackenboiy 
V.  Gibbons  (Law  Kep.  2  Ch.  D.  417)  wH 
followed. 

The  testator,  K.  Jarvisy  who  died  in 
April,  1860,  made  his  will  dated  the 
14th  of  December,  1858,  and  by  a  oodicil 
thereto  dated  the  10th  of  June,  1859, 
devised  a  certain  farm  and  hereditamoiti 
to  his  wife  for  life,  and  from  and  after  her 
decease  unto  all  and  every  the  lawful 
children  of  his  son  William  Jarvis  livii^ 
at  the  time  of  the  decease  of  his  (tbe 
testator's)  said  wife  or  thereafter  to  be 
bom,  in  equal  shares  as  tenants  in  nft™m«») 
and  not  as  joint  tenants,  and  their  aevenl 
and  respective  heirs  and  assigns  for  ever. 

The  testator's  widow  died  on  the  19thof 
November,  1867.  At  the  time  of  her 
decease  there  were  six  children  of  WiUiia 
Jarvis  living.  Subsequently  to  the  death 
of  the  widow  William  Jarvis  had  foor 
other  children. 

This  was  an  action  by  the  three  eldesl 
children  of  William  Jarvis,  as  plaintiff 
against  the  other  children,  as  ddfendants, 
for  a  partition  or  sale  of  the  &nn  and 
hereditaments  so  devised. 

The  question  for  the  decision  of  the 
Court  was  whether  or  not  the  children  of 
William  Jarvis  bom  after  the  death  of 
the  testator's  widow  were  entitled  to 
share. 

Oswald,  for  the  plaintifis. — ^The  gift  in 
remainder  after  the  life  interest  of  the 
widow  is  a  contingent  remainder.  Tbe 
rule  is  that  no  gift  which  can  take  elfeet 
as  a  contingent  remainder  shall  be  treated 
as  an  executory  devise.  That  is  a  role  of 
law,  and  not  merely  a  rule  of  construction. 
The  present  case  is  almost  exactly  similar 
to  Brackcnbury  v.  Gibbons  (1),  where  the 
gift  was  to  the  children  who  either  before 
or  after  the  death  of  the  te!nant-fo^lifo 

(1)  Law  Rep.  2  Ch  D.  417. 


HICHAELMAS   1882  to  MICHA£LMAS  1883. 


Vol.  52.] 

3fUet  y.  JarHs, 

should  attain  twenty-one,  or  die  under 
that  age  leaving  issue,  and  Hall,  V.C, 
held  that  the  gift  was  a  contingent  re- 
mainder, and  that  therefore  children  who 
attained  twenty-one  after  the  death  of  the 
tenant-for-life  were  not  entitled  to  share. 
It  is  no  ohjection  to  the  application  of  the 
rule  that  it  will  defeat  the  appirent  in- 
tention of  the  testator — see  Rhodes  v. 
Whitehead  (2)  and  Holmes  v.  Prescott  (3). 

It  must  he  admitted  that  in  In  re  Leek- 
mere  and  Lhyd  (4),  where  the  terms  of  the 
gift  were  almost  identical  with  those  of 
the  gift  in  Brackenbury  v.  Gibbons  (1), 
JeBflel,  M.R.,  declined  to  follow  that  case, 
on  the  ground  that  the  gift  was  not  one 
which  oould  take  effect  as  a  contingent  re- 
mainder, hecause,  if  it  were  so  construed, 
the  children  attaining  twenty-one  sub- 
sequently to  the  death  of  the  tenant-for- 
life  would  be  excluded  contrary  to  the 
express  words  of  the  will;  and  he  held, 
therefore,  that  the  rule  did  not  apply  to 
such  a  gift,  which  must  consequently  be 
oonstmed  as  an  executory  devise.  But  it 
18  submitted  that  his  lordship  did  not 
have  sufficient  regard  to  the  fact  that  the 
mle  is  a  rule  of  law. 

He  referred  also  to  Jarman  on  Wilis, 
▼ol.  L  p.  264,  and  Hayes  and  Jarmaiis 
Concise  F<yrms  of  Wills,  9th  ed.  p.  216, 
note. 

Langworihy  and  Langley,  for  the  defen- 
dants, were  not  called  on. 

ELat,  J.,  read  the  codicil,  and  continued : — 
Now,  first  of  all,  what  is  the  meaning  of 
the  words  ''all  and  every  the  lawful 
children  of  my  son  living  at  the  time  of 
the  decease  of  my  wife  or  thereafter  to  be 
hom"1  I  think  their  meaning  is  plain. 
The  words  signify  **  whether  living  at  the 
death  of  my  wife  or  thereafter  to  be  bom," 
and  it  is  not  a  gift  in  the  alternative  to 
the  ciiildren  living  at  the  death  of  the 
wife  or  bom  afterwards.  That  is  made 
abundantly  clear  by  the  use  of  the  words 
**  aU  and  every  "  at  the  banning  of  the 
gift.  I  am  clearly  of  opinion  that  those 
words  include  both  the  ciiildren  living  at 
the  death  of  the  tenant-for-life  and  those 

(2)  2  Dr.  Sc  S.  632. 

(3)  10  Jm.  N.8.  607 ;  33  I^w  J.  Rep.  Chanc. 
264 

(4)  Law  Bep.  18  Ch.  D.  624. 
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afterwards   bom.     Well,  then,  is  tliat  a 
contingent  remainder,    or    an   executory 
devise]     Of  course,  if  it  were  a  contin- 
gent remainder,  there  would  be  a  difficulty 
as  to  letting  in  childi'en  '*  thereafter  to 
be  bom,"  who  would  be  excluded  from 
participating.     But  is  that  the  true  mode 
of  construing  this  will  1     In  Brackenbury 
v.  Gibbons  (1),  under  a  limitation  in  very 
similar  terms,  that  mode  of  construction 
was  adopted.    The  limitation  was  to  the 
child  or  children  of  the  testator's  daughter, 
who  either  before  or  after  her  death  should 
attain  twenty-one,  or  die  under  that  age 
leaving  issue,  in  fee  as  tenants  in  common, 
and  Yice-Chanoellor  Hall  said  that  the 
rule  was  tbit  "  every  gift  which  can  take 
effect  as  a  remainder  absolutely  excludes 
its  being  treated  as  an  executory  devise," 
and  held  that  the  whole  vested  in  the 
children  who  attained  twenty-one  before 
the  death  of  the  tenant-for-life,  to  the  ex- 
clusion of  those  who  attained  that  age 
subsequently.     Now  a  similar  case  came 
before  the  late  Master  of  the  Kolls  in 
In  re  Lechmere  and  Lloyd  (4),  where  the 
gift  was  to  such  of  the  children  of  the 
testatrix's  granddaughter  living  at    her 
death  as  either  before  or  after  her  decease 
should,  being  males,  attain  twenty-one,  or, 
being  females,  attain  that  age  or  marry. 
The  Master  of  the  Kolls  declined  to  follow 
the  decision  of  Yioe-Chancellor  Hall,  and 
adopted  the  construction  that  the  gift  was 
not  a  contingent  remuLnder  but  an  exe- 
cutory devise,  and  so  let  in  the  members 
of  the  class  wlio  attained  twenty-one,  or, 
being  females,  married  after  the  death  of 
the  tenant-for-life.   The  question  is,  which 
of  those  two  decisions  I  ought  to  follow. 
I  shall  follow  that  which  seems  to  my 
reason  to  be  best  in  point  of  law.     It 
seems  to  me  that  in  the  present  case  the 
class  indicated  could  not  possibly  take  by 
way  of  contingent  remainder.     The  class, 
as  I  have  said,  in  effect,  consists  of  all  the 
children  of  the  son  who  should  be  living 
at  the  death  of  the  tenant-for-life  or  should 
thereafter  be  bom.   Now  it  is  not  possible 
that  the  whole  of  that  class  of  persons 
could    take    by  way  of   contingent    re- 
mainder.    Tlie  children  ''  thereafter  to  be 
bom  "  could  only  take,  if  at  all,  by  way  of 
executory  devise.     Therefore,  it  seems  to 
me  that  the  present  case  does  not  come 
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within  the  rule  of  law  that  a  gift  which 
can  take  effect  by  way  of  contingent  I'e- 
mainder  shall  not  be  construed  to  be  an 
executory  devise,  but  that  this  is  a  gift 
which  cannot  take  effect  by  way  of  con- 
tingent i-emaindor.  I  must  siiy  I  am  very 
glad  to  be  able  to  come  to  that  conclusion, 
because  if  I  came  to  a  contiury  conclusion 
I  should  absolutely  defeat  the  very  words 
of  the  testator  and  render  ineffectual  his 
gift  to  as  many  of  the  children  as  should 
thereafter  be  bom.  I  hold  that  this  gift 
takes  effect  by  way  of  executory  devise, 
because  I  cannot  give  effect  to  it  if  I  con- 
strue it  as  a  contingent  i-emainder.  There 
must  be  a  declaration  that  the  children  of 
the  testator's  son,  whether  bom  in  the  life- 
time of  the  testator  s  widow  or  after  her 
death,  are  entitled  to  share. 


Solicitors — Storey  &  Cowland,  agents  for  Smld 
&  Linay,  Norwich,  for  plaintiffs;  ^^^lites, 
Rcnard  k  Co.,  agents  for  Emerson,  Norwicli, 
for  defendants. 


Kay,  J.     ^ 
1883.         I /n  re  CRESSWELL.   parkin  r. 
June  26,  27.  {  cresswell. 

July  13.     J 

Will — Constriiction — CoiUingent  Future 

IfUerestf  Tra'tisinissibility  of — Heirlooms — 

Tenaiit-in-taU — Heirlooms    aiid  Personal 

Estate  vesting  in  Tenant-in-tail  not  inde- 

feasihly  eiititled, 

A  testator  directed  that  certain  chattels 
shoidd  he  considered  as  heirlooms,  and 
shoidd  pass  with  his  real  estate  in  the  same 
manner  OrS  if  they  were  an  estate  of  in- 
heritance at  common  laio,  and  should  so 
continue  annexed  to  his  real  estate  as  long 
as  the  lato  would  permit.  He  devised  and 
bequeathed  all  his  real  and  residuary 
personal  estute  to  t  trustees  ujxm  trust  for 
R,  C*for  life,  and  after  his  decease  for  his 
sons  successively  in  tail  male;  ami  then 
upon  trust  for  H.  C,  tlie  eldest  son  of 
J,  C,  for  life,  and  after  his  decease  for 
his  sons  successively  in  tail  male;  and  then 
upon  tTostfor  "  the  next  eldest  son  of  the 


said  J.  C.  trho  shall  survive  the  said  If,  €,^ 
for  life,  and  after  his  decease  upon  trtui 
for  "  tJhe  first  and  other  sons  of  the  body 
of  the  said  next  eldest  son  of  the  said  J.  C, 
icho  shall  survive  the  said  H,  C"  suceet- 
sively  in  tail  male  ;  and  in  default  ofiwk 
issu^,  upon  trust  for  the  test<Uor*s  oum  right 
heirs,  R,  C  aiid  H,  C.  both  died  vntkout 
having  married,  G,  C,  tocis  the  next  eldat 
S071  of  J.  C,,who  survived  H,  C,  F,  J,  C, 
who  was  the  eldest  son  of  G.  C,  died  an 
infant  in  the  lifetime  ofR.  C,  and  H,  C,  :— 
Held,  that  twtwitJtstanding  that  F.  J.  C* 
died  before  it  urns  ascertained  whether  hit 
father  would  survive  H,  C,  or  whether 
there  would  be  issue  male  of  R,  Cor  H.  C^ 
the  Jieirlooms  arul  residuary  personal  estate 
vested  absolutely  in  the  legal  penanal 
representative  of  F.  J,  C. 

Hogg  V,  Jones  (32  Beav.  45;  32  Ltv 
J.  Kep.  Chanc.  361)  distinguis/ted. 

The  testator,  Daniel  Cresswell,  who  died 
on  the  21st  of  March,  1844,  by  his  wiQ 
dated  the  24th  of  April,  1839,  gave  to  his 
wife  during  her  natural  life  the  care  and 
custody  of  all  his  books  and  plate,  and 
from  and  after  her  decease  diiected  that 
they  should  be  considered  as  heiriooms, 
and  should  pass  with  his  real  estate  in 
Edale,  in  the  county  of  Derby,  in  the  sune 
manner  as  if  they  were  an  estate  of  in- 
heritance at  common  law,  and  should  so 
continue  annexed  to  his  said  real  estate  as 
long  as  the  law  would  permit,  to  be  in- 
herited by  the  several  persons  who  should 
succeed  to  his  said  i^  estate  in  the  man- 
ner thei-einafler  mentioned ;  and  the  tes- 
tator gave  and  devised  his  real  and  pe^ 
sonal  estate  to  trustees  upon  trust  for  his 
wife  during  life  or  widowhood,  and  from 
and  after  her  decease  or  second  marria^ 
upon  trust  for  Bobert  Cresswell  for  Ufe, 
and  after  his  decease  upon  trust  for  his 
first  and  other  sons  successively  in  tail 
male,  and  in  default  of  such  issue  upon 
the  following  trusts :— "  Upon  trust  for 
Henry  Cresswell,  the  eldest  son  of  my 
cousin  Joseph  Cresswell,  of  Huddersfidd, 
in  the  county  of  York,  and  his  assigns,  for 
and  during-  his  natural  life  without  im- 
peachment of  waste,  and  in  the  meantime 
to  permit  and  suffer  him  and  them  to 
receive  tlie  rents,  dividends,  interest  and 
proceeds    thereof;    and  from  and  imme- 
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diately  after  his  decease  upon  trust  for  the 
first  and  other  sons  of  the  body  of  the 
said  Henry  CressweU  lawfully  begotten, 
Beverally,  successively  and  in  remainder, 
according  to  priority  of  birth,  and  the 
heirs  male  of  his  and  their  body  and 
bodies  lawfully  issuing,  the  eldest  of  such 
sons  and  the  heii*s  male  of  his  1)ody  law- 
fully issuing  always  to  be  prefeiTed  to  and 
to  teke  before  the  younger  of  such  son  and 
sons  and  the  heirs  male  of  his  and  their 
body  and  bodies ;  and  in  default  of  such 
issucy  then  upon  tnist  for  the  next  eldest 
son  of  the  said  Joseph  CressweU  who 
ahaU  survive  the  said  Henry  CressweU 
and  his  assigns,  for  and  during  his  natiu*al 
life,  without  impeachment  of  waste,  and 
in  the  meantime  to  permit  and  suffer 
Lim  and  them  to  receive  the  rents,  divi- 
dends, interest  and  proceeds  thereof,  and 
from  and  immediately  after  his  decease, 
upon  trust  for  the  firat  and  other  sons  of 
the  body  of  the  said  next  eldest  son  of  the 
said  Joseph  Ciusswell  who  shall  siu'vive 
the  said  Henry  CressweU,  lawfully  be- 
gotten, severally,  successively  and  in  re- 
mainder, according  to  priority  of  birth, 
and  the  heirs  male  of  his  and  their  body 
and  bodies  lawfuUy  issuing,  the  eldest  of 
snch  sons  and  the  heirs  male  of  his  body 
lawfnUy  issuing  always  to  be  preferred  to 
and  to  take  before  the  younger  of  such 
son  and  sons  and  the  heira  male  of  his 
and  their  body  and  bodies  ;  and  in  default 
of  such  issue,  then  upon  trust  for  my  own 
right  heirs  for  ever." 

Joseph  CressweU,  the  testator's  cousin 
in  the  will  named,  died  in  1842,  in  the 
testator's  lifetime.  He  hud  five  sons — 
namely,  Henry  (in  the  will  named),  Charles, 
George,  William  and  Thomas. 

Bobert  CressweU  was  the  testator's 
heir-at-law;  he  died  on  the  6th  of  April, 
1863,  without  having  been  mai-ried,  Tlio 
defendant  G.  P.  Belcher  was  his  legal 
personal  representative.  The  real  estsite, 
which  was  vested  in  Robeii;  Ci-esswell  at 
the  time  of  his  death,  had  l)ecome  vested 
in  O.  P.  Belcher  and  Frederick  CressweU. 

Henry  CressweU  died  on  the  23rd  of 
July,  1874,  without  luiving  marriefl.  His 
brothers  Charles  and  WiUiam  died  in  his 
lifetime  without  ha\4ng  married.  His 
brother  Thomas  also  died  in  his  lifetime, 
but  left  children.      His  brother  George 


(hereinafter  called  George  CressweU  the 
elder)  alone  survived  him,  and  thereby 
became  'Hhe  next  eldest  son  of  Joseph 
CressweU,  who  survived  "  Henry. 

George  Ci-esswell  the  elder  died  on  the 
21st  of  April,  1879,  having  had  three 
sons,  all  of  whom  died  in  infancy.  The 
eldest  of  these  sons  was  Frederick  John 
CressweU,  who  was  born  on  the  15th  of 
December,  1859,  and  died  on  the  10th  of 
January,  1860,  and  who,  accordingly,  was 
the  first  tenjint-in-tail  coming  into  exist- 
ence according  to  the  limitations  in  the 
testator's  wUl. 

Thomas  CressweU  had  three  sons — 
namely,  Thomas  CressweU  the  younger, 
who  died  in  infancy,  the  defendant  George 
CressweU  and  Walter  Newton  CressweU. 

In  the  year  1879,  John  Parkin,  who  was 
then  the  sole  surviving  trustee  of  the  testa- 
tor's will,  instituted  thLs  action  against  the 
defendants  George  CressweU  and  G.  P. 
Belcher,  and  claimed  to  have  the  trusts  of 
the  will  remaining  unperformed  carried 
into  execution  under  the  direction  of  the 
Coui't;  and  on  the  6th  of  Maixsh,  1880, 
judgment  was  given,  and  certain  accounts 
and  enquiries  were  directed. 

The  plaintiff  John  Parkin  died  on  the 
15th  of  September,  1880;  and  by  an 
order  mtule  in  the  action  on  the  30th  of 
November,  1880,  his  widow  and  legal 
personal  representative,  Mary  Ann  Parkin, 
was  made  a  party  to  the  action  in  his 
stead. 

The  action  now  came  on  on  further  con- 
sideration, and  one  of  the  questions  to  l)e 
determined  was  in  whom  the  rosiduaiy 
personal  astate  and  heirlooms  respectively 
bequeathed  by  the  will  were  now  vested. 
No  question  calling  for  a  report  arose  in 
respect  of  the  real  estate. 

Iiigle  Joi/ce,  for  the  plaintifif,  submitted 
the  case  to  the  Court. 

GraJuim  llasthigs,  Q,C,,  and  Elgood^ 
for  the  defendant  George  CressweU. 

Metholdy  for  the  legal  personal  repre- 
sentative of  Fredenck  Jolm  Ci'esswell. — 
The  residuary  personal  estate  and  the 
heirlooms,  on  the  bii-th  of  Fredenck  John 
Ci'esswell,  vested  absolutely  in  him  as  first 
tenant-in-taU  of  the  real  estate. 

First,  as  to  the  residuary  personal  estate. 
The  title  to  that  depends  upon  the  ques- 
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tion  whether  or  not  the  contingent  interest 
of  Frederick  John  was  transmissible.  It 
is  submitted  that  it  was  transmissible, 
notwithstanding  that  he  died  in  the  life- 
time of  Henry,  and  before  it  was  known 
whether  his  father  would  survive  Henry 
and  his  life  estate  take  effect — PeUiam  v. 
Gregory  (1).  There  is  nothing  to  pi*event 
an  estate  being  given  to  a  man  in  the 
event  of  something  taking  place  after  the 
man's  death — Siamhy  v.  Wise  (2)  and 
Pinbury  v.  Elkin  (3). 

[Kay,  J. — Where  there  is  no  contingency 
of  person  it  often  happens  that  a  contingent 
interest  is  transmissible ;  but  does  it  ever 
happen  where  there  is  a  contingency  of 
person  1] 

There  is  no  contingency  here  as  regards 
the  person  to  take.  It  Ls  merely  that  the 
contingency  upon  the  happening  of  which 
the  gift  was  to  take  effect  has  happened 
after  the  death  of  the  donee.  The  estate 
tail  of  Frederick  John  simply  depended 
on  the  collateral  event  whether  or  not  bis 
father  survived  the  preceding  tenant-for- 
life.  Considering  the  gift  as  to  the  real 
estate  only,  suppose  Frederick  John,  djring 
before  Henry,  had  left  a  son  who  survived 
Henry  and  Greorge — would  not  that  son 
have  taken  under  the  gift?  He  could 
not  have  taken  per  for  mam  d-oni:  he 
must  take  by  descent :  he  must  come  in 
under  the  estate  tail ;  and  that  is  made 
more  clear  by  the  terms  of  the  gift  over, 
which  must  mean  "  in  default  of  all  the 
issue  coming  in  under  the  estate  tail."  It 
is  impossible  to  say  that  the  estate  tixil 
failed  merely  by  reason  of  the  accident  of 
Henry  outliving  Frederick  John.  Again, 
suppose  Frederick  John  had  attained 
twenty-one,  and  died  in  the  lifetime  of 
Henry  and  Greorge — surely  he  could  have 
disentailed  the  real  estate.  Therefore  that 
shews  that  Frederick  John  must,  so  far  as 
the  real  estate  goas,  have  taken  an  estate 
tail,  and  therefore  he  must  take  an  aliso- 
lute  interest  as  regards  the  pei'sonal  estate. 

Then  as  to  the  heirlooms.  By  the  terms 
of  the  will  the  heirlooms  are  simply  to 
imss  with  the  real  estiite,  and  there  is  no 
proviso  limiting  the  operation  of  the  gift 
to   the  case   of    tenants-in-tail   attaining 

(1)  3  15ro.  I'nrl.  fas.  201. 

(2)  1  Cox,  4:J2. 
^3)  1  r.  Wms.  5r,M. 


twenty-one  or  of  tenants-in-tail  in  posses- 
sion. The  heirlooms  therefore  vested 
absolutely  in  Frederick  John.  He  referred 
to  Harrington  v.  Harrington  (4),  Goring 
V.  Gosling  (5),  Christie  v.  GosUng  (%)  and 
Feame  on  Contingent  Remainders  (7). 

Kekewichf  Q.C.f  and  Northmore  Lnyy 
rence,  for  the  defendant  G.  P.  Belcher,  the 
executor  of  Robert  Cresswell. — ^We  chdm 
the  residuary  personal  estate  and  heir- 
looms.    The  interest  of  Frederick  John 
in  the  personal  estate  was  not  tnnsmii- 
sible;  and  therefore,  on   the  decease  of 
George    Cresswell,    the    personal    esteta 
passed  under  the  gift  to  the  testator's  own 
right  heirs,  and  vested  in  Robert  Creea- 
well,  and  devolved  npon  his  executor.    In 
effect,  the  contingency  was  such  that  it 
was  necessary  that  the  eldest  son  of  George, 
as  well  as  George  himself,  shoald  be  living 
at  the  death   of  Henry.      No  doubt  n 
Frederick  John  had  beisn  alive  one  mo- 
ment after  the  death  of  Heniy  the  gift 
would  have  vested ;  but  it  could  not  vest 
in  him  before  it  was  ascertained  that  bis 
father  would  become  "  the  next  eldest  son 
of  the  said    Joseph  Cresswell  who  shall 
survive  the  said  Henry  CressweU."    Tbe 
contingency  is  a  contingency  of  thepenoo, 
and  nothing  could  vest  until  it  was  ascer 
tained  that  Frederick  John  would  answer 
the  description  of  being  the  son  al  a  penoo 
who  survived  Henry.     The  contrary  con- 
tention in  fact  involves  the  fklhcj  thst 
a  gift  to  the  eldest  son  of  A,  A  being 
unascertained,  is  a  gift  to  an  aaoertaiiiea 
person.      The  heirlooms  could  not  vest 
absolutely  in  Frederick  John  for  the  suds 
reason,  and  also  for  the  further  reason  thit 
even  if  he  did  attain  a  vested  interest,  it 
was  never  indefeasibly  vested,  becanse  it 
was  at  all  times  liable  to  be  defeated  bf 
male  issue  of  Robert  or  Henry  Cresswell 
coming  into  existence.     The  rule  is,  tbt 
where  heirlooms  are  settled  upon  trusts 
declared  by  reference  to  Umitations  of  resl 
estate,  the  heirlooms  do  not  vest  in  any 
tenant-in-tail  unless  his  interest  is  inde- 

(4)  iO  Law  J.  Rep.  Clianc.  7J6;  Law  Rcp.'5 
II.  L.  Ca.s.  87. 

(5)  1    De  Gex,  J.  &  S.  1 ;  32  Law  J.  Bep. 
Chanc.  2^X 

(«)  3.5  Law  J.  Rep.  Chanc,  667;  Law. Rep. 
1  E.  &  It.  App.  27y 
(7)  10th  ed.  p.  3G4. 
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feasible.     See  TJiPolmld  on  Wills  (8)  an(^l 
Hogg  V.  Jones  (9). 

[Kat,  J.,  observed  that  the  decision  in 
Hogg  V.  Jones  (9)  turned  upon  the  words 
''actual  po&session  and  enjoyment"  there 
used,  indicating  that  the  heirlooms  were 
only  to  vest  in  a  tenant-in-tail  who  came 
into  actual  possession  of  the  realty.] 

They  referred  also  to  I^eeming  v.  Sher- 
raU  (10). 

P.  B.  Lambert,  for  the  next-of-kin  of 
the  testator,  pointed  out  that  in  Hogg  v. 
Jones  (9)  Romilly,  M.R.  (11),  used  lan- 
guage clearly  intimating  the  opinion  that 
in  every  case  where  the  interest  of  a  tenant- 
in-tail  is  defeasible  during  the  whole  period 
of  his  life — ^which  was  the  case  here — 
chattels  in  the  nature  of  heirlooms  cannot 
▼est  in  him  absolutely.  He  referred  also 
to  Afartelli  v.  IloUoioay  (12). 

^*9^yt  Q-Cf  and  A.  BaUey,  for  Fre- 
derick C^resswell. 

Cur.  adv.  vult. 

Kat,  J.  (on  July  1 3),  after  stating  tlie 
facts  of  the  case  as  above  set  out,  con- 
tinued : — The  question  is,  whether  the 
contingent  interest  of  the  eldest  son  of 
Qeorge  in  the  testator's  personal  astate 
was  transmissible,  or  whether  the  con- 
tingency was  such  that  it  was  necessary 
that  the  eldest  son  of  George,  as  well  as 
George  himself,  should  be  living  at  the 
death  of  Henry. 

If  the  gift  had  been  to  a  pei'son  by 
name — as,  for  example,  to  A — in  case  his 
father  should  be  living  at  the  death  of 
Henry,  this  interest,  although  contingent, 
would  undoubtedly  have  been  transmis- 
sible—^non.  (13),  Kiyig  v.  WWiers  {\A), 
Pinbury  v.  Elkin  (3),  Chauncy  v.  Gray- 
don  (15),  Stanley  v.  Wise  (2)  and  Tayl-or 
V.  Graham  (16) ;  so,  if  the  gift  had  been 
to  the  eldest  son  of  George  (naming  the 
fiither),  in  case  George  should  be  living 

(8)  2nd  ed.  p.  662. 

(9)  32  Beav.  45 ;  32  Law  J.  llep.  Chanc.  361. 

(10)  2  Ha.  14 ;  11  Law  J.  Kep.  Chanc.  4?3. 

(11)  32  Beav.    at    p.  53;    32  Law    J.    Hep. 
Chanc.  at  p.  364. 

(12)  42  Law  J.  Rep.  Clianc.  26  ;  Law  Itep.  6 
tf .  k  It.  App.  632. 

(13)  2  Vent.  347. 

(14)  Ca.  t.  Talbot,  116. 

(15)  2  Atk.  616. 

(16)  Law  Rep.  3  App.  Cas.  1287. 
Vol.  r»2.~CirAvr. 


at  the  death  of  Henry.  But  the  pecu- 
liarity of  this  limitation  is  that  it  is  a  gift 
to  the  eldest  sou,  not  necessarily  of  George, 
but  of  the  next  eldest  son  of  Joseph  who 
should  survive  Henry,  so  that  no  one 
could  be  sui-e  until  the  death  of  Henry 
whose  son  would  take  under  the  limita- 
tion. 

However,  this  does  not  make  the  sur- 
viving of  Henry  any  part  of  the  descrip- 
tion of  the  person  who  was  to  take  tlie 
absolute  interest ;  and  the  eldest  son  of 
(Jeorge,  or  the  eldest  son  of  a  brother  of 
George,  had  during  the  life  of  Henry  a 
contingent  interest,  which  might  be  deter- 
terminod  in  his  favour  if  his  father 
happened  to  be  the  next  eldest  son  of 
Joseph  who  survived  Henry. 

As  far  as  I  can  discover,  the  only  case 
in  which  a  contingent  future  interest  is 
not  transmissible  is  where  the  being  in 
existence  when  the  contingency  happens  is 
an  essential  part  of  the  desciiption  of  the 
person  who  is  to  take.  If  in  this  case  it 
had  been  a  gift  to  the  next  eldest  son  of 
Joseph  who  shall  survive  Henry,  for  his 
life,  with  i*emainder  to  his  eldest  son  who 
shall  also  survive  Henry — under  such 
words,  obviously,  surviving  .Henry  would 
be  an  essential  part  of  the  description  of 
the  legatee,  and  only  the  eldest  son  who 
did  so  survive  would  be  entitled.  But 
the  argument  seeks  to  add  to  the  descrip- 
tion of  the  legatee  additional  words  of 
contingency,  making  it  necessary  that  he 
should  be  living  at  the  death  of  Henr}', 
which  are  not  to  be  found  in  the  will. 

Another  mode  of  trying  the  case  is  to 
consider  what  must  l>e  the  effect  of  this 
limitation  upon  the  real  estate  comprised 
in  it.  It  is  well  settled  that  the  ti-ans- 
missibility  of  contingent  interests  is  a 
doctrine  applying  equally  to  real  and  per- 
sonsil  estate,  and,  in  the  case  of  real  estate, 
to  cx)ntingent  remainders  as  well  as  exe- 
cutory devises — see  Feorne  on  Contingent 
Remninf1fr8{\l).  In  Butler's  note  (18) 
the  doctrine  is  stateii  thus :  "  A  contin- 
gent i-emainder  of  inheritance  is  trans- 
missible to.  the  heira  of  the  person  to 
whom  it  Ls  limited,  if  such  person  chance 
to  die  before  the  contingency  happens,  ex- 

(17)  lOtli  cfl.  pp.  364-371. 

(18)  Ibid.  p.  364. 

r.  K 
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cept  the  oxistence  of  the  devisee  of  the 
contingent  interest  at  some  particular 
time  may  by  implication  enter  and  make 
a  part  of  the  contingency  itself  upon 
which  such  interest  Ls  intended  to  take 
eflfect." 

Now  suppose  that  Greorge  had  survived 
Henry,  having  at  Henry's  death  a  gi*and- 
son  living,  son  of  his  deceased  eldest  son, 
and  having  also  a  second  son  living — would 
the  grandson  or  the  second  son  of  G-eorge 
take  the  estate  tail  in  remainder,  subject 
to  the  life  interest  of  George  ?  It  seems 
to  me  impossible  to  doubt  thjit  the  grand- 
son would  take  an  a<«tate  tail  with  remain- 
der in  tail  to  the  second  son  of  George. 
But  the  grandson  could  only  take  as  heir 
in  tail  to  his  deceased  father,  the  eldest 
son  of  George,  whose  contingent  estate 
was  transmitted  to  him. 

For  these  reasons  I  am  of  opinion  that 
the  eldest  son  of  George  hivd  a  contingent 
interest  in  the  testator's  personal  estate 
transmissible  to  his  legal  personal  repre- 
sentative, and  that  it  devolved,  upon  the 
death  of  George,  to  the  legal  personal  re- 
presentative of  his  deceased  eldest  son. 

A  similar  question  arises  upon  the  limit- 
ation of  the  heirlooms  in  this  will,.  They 
are  given  to  the  testator's  wife  for  life,  and 
after  her  death  to  be  considered  as  heir- 
looms, and  to  pass  with  the  testator's  real 
esta,te  in  Edale,  in  the  county  of  Derby,  in 
the  same  maimer  as  if  they  had  been  an 
estate  of  inheritance  at  common  law.  [His 
Lordship  read  the  words  of  the  will,  and 
continued :]  This  would  entitle  the  first 
tenant-in-tail  by  purchase  to  the  heir- 
looms absolutely  —  Gosling  v.  Gosling  (5) 
and  Christie  v.  Gosling  (6);  and  the 
question  as  to  them  becomes  the  same  as 
that  concerning  the  other  settled  personal 
estate.  A  case  of  Hogg  v.  Jones  (9)  was 
much  relied  on,  in  which  the  limitation 
was  "  to  the  person  who  for  the  time 
being  shall  be  in  the  actual  possession  and 
enjoyment  of  my  freehold  estates  under 
the  limitations  of  my  will."  A  tenant-in- 
tail  came  into  existence,  whose  estate  was 
liable  to  be  defeated  by  the  birth  of  a  son 
of  a  preceding  tenant-for-life.  It  never 
was  so  defeated ;  but  it  did  not  come  into 
possession  during  his  lifetime,  for  he  died 
before  that  life  estixte  determined,  leaving 
a  son  who  would  have  been  heir-in-tail  in 


possession,  if  his  father  had  not  haired 
the  estate  tail.  Lord  Eomilly  held  this 
son  entitled  to  the  heirlooms,  and  he 
used  language  which  certainly  intimated 
an  opinion  that  his  father  oould  not  be, 
because  hLs  estate  was  defeasible,  though  it 
was  never  in  fact  defeated.  It  is  enoogli 
to  say  that  the  decision,  which  was  upon 
the  effect  of  the  words  ''  actual  possesion 
and  enjoyment,"  does  not  affect  this  casa 

The  result  at  which  I  have  arrived  ib 
that  in  the  events  which  have  haj^ned 
the  eldest  son  of  George  was  entitled  to 
an  estate  taU  by  purchase,  which  would 
have  been  transmitted  to  his  issue  in  tail, 
and  would  have  vested  at  the  death  of 
Henry  in  any  such  issue  then  living,  8ab> 
ject  to  the  life  interest  of  George. 

In  the  same  manner,  at  the  death  of 
Henry,  the  personal  estate  and  the  heir- 
looms vested  in  the  l^al  personal  repre- 
sentative of  such  eldest  son,  subject,  of 
course,  to  the  life  estate  of  his  ftther 
Greorge. 

Solicitors— Gregory  k,  Co.,  agents  for  J.  8. 
Kingdon,  Wirksworth,  for  plaintiffs;  T^i: 
Huntington ;  lUffe  k,  Co.,  for  other  parties. 
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[IN  THE  COURT  OF  APPEAL] 
Baogallay,  L.J. 

LiNDLEY,  L.J. 

Fry,  L.J. 
1883. 
April  26. 

Bill  of  Sale — Registration— Order  (od 
Disposition— Bills  of  Sale  Ads,  1878(41 
db  42  FtV.  c.  31),  s,  20;  1882  (45  ^  46 
Vict,  c,  43),  ss.  3  and  15 — Bankruptcy  Ad^ 
1869  (32  <£•  33  Vi^L  c,  71),  s.  15.  «t^i.  5. 

On  tJie  \^th  of  September,  1882,  a  dAor 
executed  a  bill  of  sale  of  hisfumitwt,  i^ 
The  deed  was  registered  under  the  B3k  ^ 
Sale.  Act,  1878.  The  debtor  remained  in 
possession  of  tJte  goods  until  the  2iid  t^^J^ 
vember,  1882,  zchen  he  fled  a  liqwdaAi^ 
petition.  By  sedition  15  of  the  BiUs  ofSA 
Act,  1882,  section  20  of  the  Act  of  1878, 
by  i-irtue  of  which  the  registration  ofalM 
of  sale  takes  the  goods  otU  of  the  order  and 
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diajwaiiion  of  tlie  grantor,  is  repealed  ;  h\d 
$ection  3  of  tJie  Act  of  1882  provides  that 
that  Act  shall  not,  ^^uidesa  th^  context  other- 
wise  requires"  apply  to  any  bill  of  sale 
duly  registered  be/ore  the  commence me7it  of 
the  Act  (Ist  of  November,  1882)  and  of 
which  the  registration  is  subsisting : — 
Held,  that  the  effect  of  section  3  wa^  to 
etmtinue  the  protection  afforded  by  section 
20,  and  that  t/ie  bill  of  sale  holder  was  en- 
tUled  to  the  goods  as  against  the  trustee  in 
the  liquidation. 

This  was  an  appeal  fix)m  a  decision  of 
Mr.  Registrar  MuiTay  sitting  as  Chief 
Judge  in  Bankruptcy.  By  a  bill  of  sale, 
dated  the  18th  of  September,  1882,  and 
registered  on  the  20th  of  September,  Ed- 
ward Ohapple  assigned  his  furniture,  stock- 
in-trade,  &c,,  to  Betts,  to  secure  a  sum  of 
2601. 

The  goods  remained  in  the  actual  pos- 
BBfision  of  Chappie  until  the  2nd  of  No- 
vember, 1882,  when  he  filed  a  liquidation 
petition.  On  the  16th  of  December  the 
creditors  resolved  upon  a  liquidation  by 
arrangement,  and  a  trustee  was  appointed. 
Betts  having  taken  possession  of  the  goods 
comprised  in  his  bill  of  sale,  the  trustee 
applied  to  the  Court  for  an  order  directing 
Betts  to  deliver  the  goods  to  him.  In  sup- 
port of  his  application  the  trustee  con- 
tended that  section  20  of  the  Bills  of  Sale 
Act,  1878  (which  provides  t!iat  "chattels 
comprised  in  a  bill  of  sale  which  has 
been  and  continues  to  bo  duly  registered 
under  this  Act  shall  not  be  deemed  to  be 
in  the  possession,  order  or  disposition  of 
the  grantor  of  the  bill  of  sale  within  the 
meaning  of  the  Bankruptcy  Act,  1869  "), 
had  been  repealed  by  section  15  of  tbie 
Bills  of  Sale  Act,  1882,  as  from  the  1st  of 
November,  1882,  and  that  therefore,  at 
the  date  of  the  commencement  of  the 
liqtddation,  the  goods  were  in  the  order 
and  disposition  of  the  debtor.  The  appli- 
cation was  refused  by  the  Registrar,  and 
the  trustee  now  appealed. 

Cooper  Willis,  Q.C.,  and  F.  Cooper 
WiUis,  for  the  appellant.— By  section  15 
of  the  Act  of  1882  section  20  of  the  Act  of 
1878  is  repealed,  as  regards  tninsactions 
taking  place  after  the  commencement  of 
the  later  Act.     The  exception  in  section  3 
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does  not  apply  to  '*  order  and  disposition,'' 
because  that  only  affects  the  title  of  the 
bill  of  sale  holder,  and  not  the  validity  of 
the  bill  of  sale. 

Section  20  enabled  a  bill  of  sale  holder 
to  get  rid  of  a  certain  presumption  of  fact, 
and  by  the  repeal  of  that  section  the  pre- 
sumption again  aiises. 

Whereas  before  the  1st  of  November, 
1882  (the  date  when  the  Act  came  into 
operation),  registration  of  a  bill  of  sale  took 
the  property  out  of  the  order  and  dispo- 
sition of  the  grantor,  after  that  date  it  did 
not.  The  exception  introduced  by  section 
3  was  intended  to  apply  only  to  the  period 
between  the  passing  of  the  Act  and  the 
date  of  its  coming  into  operation. 

Wiiislow,  Q.C.,  and  Lyon,  for  the  bill  of 
sale  holder,  wei'e  not  ailled  upon. 

Baggallay,  L.J.,  stated  the  fiicts,  and 
continued  : — At  the  time  of  the  execution 
of  the  bill  of  sale  the  Act  of  1878  was  in 
force,  and  the  deed  was  duly  registered 
under  that  Act.  As  is  well  known,  that 
Act  containeil  the  following  clause.  [His 
Loi'dship  read  section  20.]  In  1882  an- 
other Act  was  passed,  which,  inter  alia, 
repealed  section  20  of  the  Act  of  1878. 
Now  the  argument  is  this — that,  by  reason 
of  that  repeal  coming  into  opei-ation,  the 
protection  afforded  to  the  bill  of  sale  holder 
was  removed  as  from  the  1st  of  November, 
1882,  the  date  of  the  commencement  of 
the  Act,  and  that  on  that  day  the  goods 
came  into  the  order  and  disposition  of  the 
debtor.  Now  the  3rd  section  of  the  Act 
of  1882  says  this.  [His  Lordship  read  the 
section.]  I  I'ead  tiiat  section  iis  if  it  had 
said,  **  Unless  the  context  otherwise  re- 
quires, section  15  of  this  Act  shall  not 
apply  to  any  bill  of  sale  registered  before 
the  commencement  of  this  Act,  so  long  as 
the  registration  is  not  avoided."  Now 
what  docs  the  15th  section  sayf  [His 
Lordship  read  the  section.]  In  other  words, 
section  15  provides  that  from  henceforth 
section  20  of  the  Act  of  1878  (the  section 
which  afforded  protection  to  the  bill  of  sale 
holder)  is  repealed,  and  were  it  not  for  the 
words  of  section  3  I  should  have  said  that 
as  from  the  1st  of  November,  as  regards 
bills  of  siilc  alreiidy  i*egisUn'ed  under  the 
Act  of  1878,  as  well  as  future  bills  of  sale, 
section  20  was  absolutely  done  away  with. 
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But  section  3  says  that  section  15  is  not 
to  apply  to  any  bill  of  sale  duly  registered 
before  the  commencement  of  the  Act  of 
1882,  "unless  the  context  otherwise  re- 
quires." The  words  ai'e  as  clear  as  pos- 
sible. Is  there  anything  in  the  context 
which  "  otherwise  i-equii'es  "  in  the  present 
case  ?  I  can  see  nothing.  I  think,  there- 
fore, the  language  of  section  3  is  sufficient 
to  relieve  the  holder  of  the  biU  of  sale 
from  the  penality  to  which  he  would  have 
been  exposed  by  virtue  of  section  15  if 
section  3  had  not  introduced  the  exception 
to  which  I  have  alluded.  The  appeal 
therefore  fails,  and  must  be  dismissed,  with 
costs. 

LiNDLEY,  L.J.  —  I  am  of  the  same 
opinion.  The  question  really  turns  upon 
the  true  construction  of  sections  3  and  15 
<rf  the  Act  of  1882.  Section  15  simply 
repeals  section  20  of  the  Act  of  1878, 
which  provided  that  the  title  of  a  regis- 
tered bill  of  sale  holder  should  not  be 
liable  to  be  defeated  by  the  order  and  dis- 
position clause  of  the  Bankruptcy  Act — 
that  is  to  say,  the  assignee  under  a  regis- 
tei'ed  bill  of  sale  was  to  be  taken  to  have 
signified  his  dissent  from  the  goods  being 
in  the  order  and  disposition  of  the  grantor. 
Section  15  is  perhaps  a  little  ambiguous, 
but  when  we  look  at  section  3  the  am- 
biguity is  removed.  When  section  3  says, 
"  unless  the  context  otherwise  requires,"  I 
ai)prehend  the  context  of  the  Act  of  1882 
is  meant.  Does,  then,  the  repeal  of  section 
20  by  section  15  come  within  the  words  of 
section  31  Can  you,  consistently  with 
section  3,  hold  that  the  title  of  the  holder 
of  a  bill  of  sale  i-egistercd  before  the  com- 
mencement of  the  Act  of  1882  is  destroyed 
by  reason  of  the  i-epeal  effected  by  section 
151  It  appears  to  me  that  that  would  be 
stiuining  the  language  of  the  section.  I 
quite  see  that  the  validity  of  the  bill  of 
sale  is  not  in  one  sense  affected,  but  we 
should  be  forcing  the  language  of  section  3 
if  we  were  to  hold  that  it  does  not  relate 
to  the  question  of  order  and  disposition, 
because  the  order  and  disposition  clause 
does  not  apply  to  the  bill  of  sale  as  such, 
but  only  to  the  title  of  the  bill  of  sale 
holder  to  the  goods.  It  appeai-s  to  me 
that  a  registered  bill  of  sale  is  still  pro- 
tected. 


Fry,  L.J. — I  agree.  It  seems  to  me 
plain  that  section  3  was  intended  to  prevent, 
the  application  of  the  Act  of  1882  to  a 
bill  of  sale  previously  registered  under  the 
Act  of  1878,  "  unless  ^e  context  other- 
wise requires."  Now,  does  the  oontezt 
otherwise  require  ?  It  appears  to  me  tliat 
it  does  not.  The  Act  of  1882  is  not 
intended  to  be  a  code  applying  to  all  bills 
of  sale,  but  certain  bills  of  sale  are  excepted 
from  its  operation.  All  absolute  IhUb  of 
sale  are  excepted ;  and  in  my  opinion  all 
bills  of  sale  which  wei*e,  preyiousiy  to  the 
1st  of  November,  1882,  duly  registered 
under  the  Act  of  1878,  are  also  excepted, 
'^  unless  the  context  otherwise  requireB." 
In  the  present  case  I  think  the  oontezt 
does  not  '^  otherwise  require."  I  agree, 
therefore,  that  the  appeal  must  be  dis- 
missed, with  costs. 


Solicitors— Wood  &  Wootton,  for  the  tmstee; 
Alfred  Afihley»  for  the  holder  of  the  biU  of 

sale. 
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In  re  hallett  to  xabtik. 


Kay,  J. 

1883 
June 

Will — Power  to  grant  Building  (aid 
other  Leases — De/ecttve  Exercise  of  Pouftr 
—Statutory  Aid--12  d'  13  Vict,  c  26. 

Under    a   uoill    which    efnpowered  tk 
trustees  thereby  appointed  to  grant  biM^ 
leasee  for  ninety-nine  years  at  iwsmux^ 
rentals,  and  ordinary  leases /or  ttcenty-dfift 
years  at  the  best  reiUs  which  oovM  ht  •*• 
tainedy  and  provided  that  a  lease  gr<m^ 
under  eitJter  j)ower  might  contain  an  op^ 
of  purchase  by  tJie  lessee,  tfts  trustees  deaM 
to  C  a  piece  of  freehold  and  a  piece  of  hut 
hold  land  for  thirty-five  years,  at  a  nomtnw 
reni,  as  to  both  for  tfie  jirst  quarter,  e^ 
afterwards,  cw  to  tJie  freehold  erf  on  *»* 
creasing  rent,  and  as  to  the  leasehold  si 
a  fixed  rent.     The  lessee  did  not  oowfW*' 
to  build,  but  only  to  repair  aU  huildingf 
erected  or  to  be  erected  on  the  land,  and  to 
insure  ;  and  Hie  lease  gave  him  an  opti^ 
of  purdiase  as  to  any  part  of  the  premitn 
during  the  first  tu?enty'one  years. 
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In  exercise  of  this  option,  C.  purchased 
t/ie  lecuehold  portion  of  tJie  land,  whi<;h 
UHM  accordingly  assigned  to  him.  Doubts 
having  afterwards  arisen  as  to  the  validity 
of  the  lease,  a  notice  was  indorsed  upon  it, 
pursuant  to  12  d:  13  Vict.  c.  26,  and  signed 
by  C»  aifl  ifie  trustees  of  the  wUl,  declaring 
that  Hie  lease  should  he  considered  in  equity 
as  a  contract  to  grant  a  valid  lease  under 
the  power  to  grant  ordinary  leases. 

Upon  Hie  sale  by  C.  of  the  leasehold  laml 
purchased  by  him,  objection  was  taken  to 
the  title  on  the  ground  that  the  kase,  not 
being  a  building  lease,  and  being  granted 
for  more  t/ian  twenty-one  years,  was  an 
iuvaUd  exercise  of  the  power  : — 

Held,  tJuU,  inasmuch  as  the  lease  did  not 
contain  any  covenant  to  build,  it  was  invalid 
as  a  huHdwig  lease ;  tluit  tJie  defect  could 
not  he  remedied  under  12  d:  13  Vict,  c.  26, 
by  turning  that  whicfi  was  a  hose  of  one 
hind  into  a  cordractfor  a  lease  of  another 
kind  ;  and  that,  even  if  that  could  be  done, 
the  lease  would  still  be  invalid,  in  conse- 
quence of  the  rent  reserved  in  respect  of  tlie 
freehold  portion  being  an  increasing  rent, 
which  was  not  in  accordance  with  the  power 
to  grant  leases  other  than  building  leases. 
Held,  also,  that  the  lease  being  bad,  the 
option  of  purdiase  teas  in^ffectuid  and 
could  not  be  exercised. 

William  Hallett,  by  his  will  dated  the 
13th  of  March,  1862,  devised  and  be- 
queathed to  trustees  certain  freehold  and 
leasehold  lands  at  Brighton,  u|X)n  trusts 
therein  mentioned,  and  he  gave  his  trustees 
power  to  grant  a  lease  or  lenses  of  any  pait 
or  pMrto  of  the  trust  premises,  with  or 
without  an  option  of  purchase,  and  also 
to  make  and  execute  tuiy  lease  or  leases 
thereof,  either  for  the  erection  of  any 
building  or  buildings,  or  for  any  other 
purpoee  whatsoever,  for  such  term  or  terms 
of  years,  under  such  rents,  and  with  such 
covenants,  clauses,  provisoes,  stipulations 
and  agreements  as  his  said  trustees  should 
think  reasonable  and  proper ;  but  so,  never- 
theleRS,  that  no  lease  of  the  site  of  any 
messuage  or  other  building  or  work 
should  be  made  for  any  longer  term  than 
ninety-nine  yeara,  and  that  no  such  lease 
to  be  made  for  any  other  purpose  should 
be  made  for  any  longer  term  than  twenty- 
one  yearSy  such  terms  of  years  respectively 


to  commence  and  take  effect  in  |>ossession 
on  the  gi*anting  of  the  lease,  or  within 
twelve  calendar  months  next  thereafter, 
and  not  otherwise  in  reversion  or  by  way 
of  future  interest,  and  so  that  upon  each 
and  every  such  lease  there  should  be 
I'eserved  the  best  and  most  improved 
yearly  rent  or  rents  tliat  could  or  might 
be  reasonably  had  or  gotten  for  the  same, 
having  regard  to  the  covenants  thei'ein 
contained  on  the  part  of  the  lessee.  But 
he  thereby  expressly  declared  that  the  rent 
or  rents  to  he  reserved  in  any  such  building 
lease  might,  during  the  first  two  ycai-s  of 
the  term  thereby  granted,  be  of  a  nominal 
amount,  and  might  be  made  to  increase 
progressively  if  his  said  trustees  should 
think  proper,  and  so  that  no  fine,  premium 
or  foregifb  be  had  or  taken  for  the  making 
or  granting  of  any  such  lease,  or  for  any 
conti*act  for  the  same,  and  so  that  in  every 
such  lease  there  be  contained  a  condition 
for  re-entry,  on  non-payment  of  the  rent 
or  rents  to  be  thereby  reserved  by  the 
space  of  twenty-one  days  next  after  the 
same  should  become  payable,  and  so  that 
the  lessee  or  lessees  in  every  such  lease 
should  execute  a  counter|)art  thereof. 

The  testator  died  in  April,  1862. 

By  an  indenture  of  lease  dated  the  8th 
of  May,  1862,  the  trustees,  acting  under 
the  powers  conferred  upon  them  by  the 
will,  demised  to  John  Chester  Craven — 
first,  a  piece  of  freehold  land,  and,  secondly, 
a  piece  of  leasehold  land,  for  the  term  of 
thirty-five  years,  from  the  25th  of  December 
last,  he  yielding  and  paying  for  both  the 
said  pieces  of  land  unto  the  lessors,  for  the 
first  quarter  of  the  year  the  rent  of  one 
popi)ercom,  and  thereafter,  as  to  the  piece 
of  freehold  land,  for  seven  years,  fix>m  the 
25th  of  March  last,  a  yearly  rent  of 
275/.  5tf.  ]  for  the  next  seven  years,  a 
yearly  rent  of  412/.  7*.  6(/;  and  for  the 
residue  of  the  said  term,  a  yearly  rent  of 
688/.  'Is,  6d. ;  and  for  the  piece  of  leasehold 
land  throughout  the  term  the  yearly  rent 
of  125/. 

The  lessee  did  not  enter  into  anv  cove- 
nant  to  build ;  but  he  covenanted  that  he 
would  during  the  siiid  teim  well  and  sub- 
stantially repair,  support,  amend  and  keep 
all  messuages  and  buildings  erected  or  to 
be  erected  on  any  piii-t  of  the  said  pieces 
of  Lmd,  and  tliat  he  would  insure  all  uie;^- 
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suages  or  buildings  erected  or  to  be  erected 
on  the  said  pieces  of  land.  Clause  10  of 
the  lease  provided  that  the  lessee  should 
be  at  liberty  at  any  time  during  the  first 
twenty-one  years  of  the  said  term  to  have 
conveyances  of  any  portion  of  the  said 
freehold  piece  of  land  at  the  nite  of  600^. 
per  acre,  but  no  purchase  should  be  for  a 
less  aggregate  sum  than  1,000/.,  but  the 
land  purchased  at  any  one  time  might  be 
in  one  or  more  conveyance  or  conveyances; 
and  the  said  lessee  might  during  the  said 
twenty-one  years  purchase  the  said  lease- 
hold piece  of  ground  for  3,000/.  for  all  the 
said  lessors*  then  term  therein,  subject  to 
the  ground-rent  of  20/.  j>er  annum  and  to 
the  lessee's  covenants  and  agreements  in 
the  original  lease  contained,  such  purchase- 
moneys  being  payable  to  the  said  lessors, 
and  not  less  thiin  one  calendar  month's 
notice  in  writing  should  be  given  to  the 
said  lessors  for  such  purpose. 

Craven,  having  entered  into  possession 
of  the  demised  premises  on  the  11th  of 
August,  1882,  gave  notice  to  the  lessors 
of  his  election  to  purchase  the  piece  of 
leasehold  land  demised  by  the  said  in- 
denture of  lease,  according  to  the  terms 
therein  declared;  and  by  an  indenture 
dated  the  28th  of  August,  1882,  the 
trustees  assigned  the  said  piece  of  lease- 
hold land  to  Craven  for  the  residue  of  their 
term,  and  subject  to  the  said  gi-ound-rent. 
A  question  having  been  raised  whether 
the  letuje  of  the  8th  of  May,  1862,  was  in 
strict  conformity  with  the  power  contained 
in  the  will,  a  notice  of  option  was  indorsed 
on  the  lease  and  counterpart,  and  signed 
by  the  lessors  and  Cmvon,  by  which,  after 
reciting  {inter  alia)  the  powers  of  leasing 
contained  in  the  will,  and  that  it  had  been 
suggested  that  the  within- written  lease  was 
invalid  by  reason  of  deviation  from  the 
terms  of  the  powers  (such  deviation  being 
that  the  term  thereby  granted  was  longer 
than  twenty-one  years).  Craven,  pursuant 
to  the  Act  12  tk  13  Vict.  c.  26,  elected 
and  declared  that  the  within-written  lease 
should  (if  and  so  far  as  it  was  invalid  by 
reason  of  any  deviation,  whether  therein- 
befoi-e  refen-ed  to  or  not,  from  the  terms 
of  the  power  in  the  intended  exercise  of 
which  it  was  granted)  be  considered  in 
ec|uity  as  a  contract  for  a  valid  lease  under 
the  last- m« rationed  power. 


By  an  indenture  dated  the  29th  of 
December,  1882,  Craven  assigned  a  por- 
tion of  the  leasehold  land  to  F.  H.  HaUett 
for  the  then  residue  of  the  term  of  ninefy- 
nine  years,  discharged  from  the  yearly 
ground-rent  of  20/. 

HaUett  then  contracted  with  the  tmsteeB 
of  the  Brighton  raoecourse  for  the  sale  to 
them  of  the  last-mentioned  piece  of  land. 
Upon  delivery  of  the  abstract  of  title,  the 
purchasers  raised  the  objection  that  the 
lease  of  the  8th  of  May,  1882,  was  not  a 
building  lease,  inasmuch  as  it  contained  no 
covenant  to  build ;  and  that,  not  being  a 
building  lease,  it  was  granted  for  a  longer 
term  than  was  authorised  by  the  poirer, 
and  that  the  rent  was  not  consistent  with 
the  terms  of  the  power. 

HaUett  then  took  out  this  sammoni 
under  the  Vendor  and  Purchaser  Act^ 
1874,  to  have  it  declared  that  a  good  title 
was  shewn  by  the  abstract. 

IF.  Pearsouy  Q,C.j  and  W.  Renshaw,  for 
the  summons. — The  defect  in  the  lease,  if 
there  be  any,  is  remedied  by  the  notice 
indorsed  upon  the  lease  and  comiterpui 
under  the  12  &  13  Vict.  c.  26,  the  eflfectrf 
which  is  to  enable  the  lease  to  operate  is 
a  binding  contract  for  a  lease  for  twenty- 
one  years — Stt/gden  on  Powers  (8th  ed), 
571,  and  13  <fe  14  Vict.  c.  17. 

W.  F.  Robinson,  Q.C.,  and  C.  T.  Simpm, 
for  the  purchasera. — The  lease  is  not  a 
buUding  lease,  as  it  contains  no  covenant 
to  build — Jones  v.  Vemey  ( I ) ;  and,  being 
granted  for  a  term  exceeding  twenty-one 
years,  it  is  bad,  as  an  exercise  of  the  power 
to  grant  leases  other  than  building  leisei 
A  lease  which  is  invalid  as  one  kind  rf 
lease  cannot  be  rendered  valid  under  12  k 
13  Vict.  c.  26,  by  being  turned  into  a  oMi- 
tract  for  a  lease  of  a  different  nature— 
Farwell  on  Powers,  285. 

W.  Renshaw,  in  reply. 

Kay,  J. — I  am  afraid  I  must  allow  the 
objection,  and  I  do  so  with  all  the  relnc- 
tiince  possible,  because  my  inclination  i* 
to  make  it  possible,  as  far  as  I  can,  for  the 
parties  to  carry  out  a  purchase  and  sale  w 
this  kind,  as  the  matter  seems  entirely 
honajide, 

(1)  WilU-a,  160, 
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In  this  case — there  being  two  powers  in 
the  will  of  the  testator,  one  to  grant  ordi- 
nary leases  for  twentj-one  years  and  the 
other  to  grant  building  leases  for  a  longer 
term  than  twenty-one  years,  which  build- 
ing leases  might  have  increasing  rentals, 
whereas  the  other  leases  were  to  be  at  the 
best  rents  that  could  be  obtained  in  the 
ordinary  way,  and  the  leases  might  con- 
tain an  option  of  purchase — a  lease  of  this 
kind  was  granted,  reciting  that  the  trus- 
tees have  power,  under  the  said  will,  of 
granting  building  leases  for  any  term  not 
exceeding  ninety- nine  years,  with  pur- 
chasing clauses — that  is  the  only  reference 
I  can  find  to  the  power  at  all.  Then  a  lease 
was  granted  of  two  pieces  of  land — one  a 
piece  of  freehold  land,  and  the  other  a  piece 
of  leasehold  land  partly  adjoining — as  I 
understand,  for  a  term  of  thirty-five  years, 
which  term  was  longer  than  the  trustees 
had  power  to  grant,  except  as  a  building 
lease.  Then  I  find  that,  as  to  both  pieces  of 
land,  for  the  first  quarter  of  the  year  there 
was  to  be  a  rent  only  of  a  peppercorn; 
and  thereafter,  as  to  the  freehold  land,  for 
seven  years  275Z.,  for  the  next  seven  years 
4\2L  \l8,  Qd.f  and  for  the  residue  of  the 
term  688/.  28,  6d. ;  and  for  the  leasehold 
part  of  the  land,  from  the  25th  of  March 
fast,  a  yearly  rent  of  125/.  Then  the 
lease  contains  no  covenant  to  build,  but 
it  does  contain  covenants  to  repair,  main- 
tain, support,  amend  and  keep  all  mes- 
suages, buildings  erected  or  to  be  erected 
on  any  part  of  the  said  land,  and  to  in- 
sure ;  and  then,  in  clause  10,  it  contains  a 
declflj^ation  and  agreement  that  the  lessee 
should  be  at  liberty,  at  any  time  during 
the  first  twenty-one  years  of  the  said  term. 
to  have  a  conveyance  of  any  portion  of 
the  said  freehold  piece  of  land  at  the  nite 
of  600/.  per  acre,  no  purcliase  to  be  for  a 
less  aggregate  sum  than  1,000/. ;  and  the 
lessee  might,  during  the  said  twenty-one 
years,  purchase  the  said  leasehold  piece  of 
land  for  3,000/.  for  all  the  term,  subject 
to  a  ground-rent  of  20/.  a  year  and  to  the 
lessee's  covenant  contained  in  the  original 
lease.  Then,  by  clause  11,  on  the  pur- 
chase of  half  the  freehold  land,  there  was 
to  be  an  apportionment  of  the  rent. 

Now,  the  first  question  is.  What  was 
that  lease  intended  to  be  I  Was  it  in- 
tended to  be  a  building  lease  or  an  ordi- 


nary lease  ?  I  have  these  indications — the 
recital  that  the  lessors  had  power  to  grant 
building  leases,  the  term  being  thirty-five 
years,  which  is  larger  than  they  had  power 
to  grant,  except  in  building  leases ;  and 
these  covenants  concerning  buildings  to  be 
erected  upon  the  land,  which  are  proper  in 
a  building  lease,  and  quite  unusual  in  any 
other  except  a  building  lease.  But  there 
is  an  absence  of  any  covenant  to  build. 
The  internal  evidence  seems  to  me  to  be 
too  strong  for  it  to  be  doubted  that  it  was 
not  intended  to  be  an  ordinary  lease — an 
agricultural  lease,  or  any  other  kind  of 
lease  other  than  a  building  lease.  Then 
what  took  place  afterwards  was  this.  It 
seems  that  the  lessee  exercised  his  option 
of  purchase  as  to  the  leasehold  part  only ; 
and  having  exercised  that  option  of  pur- 
chase, he  sells  his  interest  to  another  per- 
son. Thereupon  a  doubt  appears  to  be 
raised  as  to  whether  this  lease  is  a  good 
lease.  Accordingly,  a  mode  to  remedy  the 
lease  is  adopted,  which,  to  state  it  shortly, 
is  this.  Availing  themselves  of  the  Act 
of  12  &  13  Vict.  c.  26,  they  treat  this 
lease  as  though  it  were  not  a  building 
lease  but  a  lease  under  the  other  power, 
and  amend  the  defect  of  its  being  for 
thirty -five  years  instead  of  twenty -one— or, 
rather,  the  lessee  intimates  by  a  memo- 
randum indoi*sed  upon  the  lease  that  he 
is  willing  the  lease  shall  be  treated  or  a 
contract  for  a  lease  for  twenty-one  years. 
But  still  T  must  look  at  the  Act,  and  see 
whether  it  is  possible  in  that  way,  under 
the  Act,  to  turn  a  building  lease  into 
something  else  which  is  not  a  building 
lease.  The  Act  merely  says  this — after 
reciting  that  leases  are  sometimes  invalid 
by  reason  of  the  omission  of  some  condi- 
tion or  restiiction,  or  by  reason  of  a  devia- 
tion from  the  terms  of  powers,  the  second 
clause — reading  it  shortly — enacts  that 
where,  in  an  intended  exercise  of  any  such 
power  of  leasing,  a  lease  has  been  or  shall 
be  granted  which  is,  by  reason  of  the  non- 
observance  or  omission  of  some  restriction, 
or  by  reason  of  any  other  deviation  from 
the  terms  of  such  power,  invalid,  such 
lease,  in  case  the  same  Ikls  been  made  bona 
JUUf  and  the  lessee  has  entered,  shall  be 
considered  in  equity  as  a  contract  for 
the  gi'ant,  at  the  request  of  the  lessee  of  a 
valid  lease  under  such  power,  to  the  like 
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purport  and  effect  as  such  invalid  lease, 
s:ivo  so  far  as  any  vaiiation  may  be  neces- 
sary in  order  to  comply  with  the  terms  of 
such  power.  But  that  obviously  means 
that  where,  under  a  power  reserved  to 
grant  a  building  lease,  a  building  lease  has 
been  granted  in  which  there  is  some  de- 
fect which  can  in  this  way  be  cured,  the 
Act  will  cui'e  that  defect,  and  make  it  a 
good  building  lease  ?  How  is  it  possible  to 
cui'e  the  defect  in  this  building  lease,  and 
make  it  a  good  building  lease  ?  Is  the 
defect  in  this  lease,  as  a  building  lease, 
such  a  one  as  the  Act  contemplates? 
There  is  the  al>solute  omission  of  any 
covenant  to  build.  How  could  I  know 
what  sort  of  covenant  to  build  I  could 
insert  herel  How  is  it  possible,  under 
that  Act,  to  cure  a  building  lease  in  that 
respect?  It  has  not  been  attempted  to 
say  that  it  could  be  so  done ;  and  the 
course  the  parties  have  taken  is  one  which 
shews  that  they  wei*e  plainly  of  opinion  it 
could  not  be  cured  as  a  building  lease. 
Then,  how  is  it  possible,  under  this  Act  of 
Parliament,  to  say.  Very  well  then,  seeing 
that  this  which  was  intended  as  a  building 
lease  cannot  be  made  a  building  lease 
under  this  Act,  we  will  turn  it  into  a 
different  cLiss  of  lease,  which  it  was  not 
intended  to  l)e,  and  make  it  good  1  That, 
to  my  mind,  is  a  perveivion  of  the  intent 
and  meaning  of  the  Act  of  .Parliament. 
But  even  then  the  difficulty  is  not  got 
over  altogether;  because,  supposing  it 
were  possible  to  read  the  Act  of  Parlia- 
ment for  tliat  purpose,  there  is  still  a  de- 
fect in  this  lease,  as  a  lease  under  the  other 
power,  which  there  Ls  no  power  of  curing 
under  the  Act  at  all,  and  that  is  this — 
that  the  rent  for  the  freehold  poi*tion  of 
this  land  is  a  rent  which  is  not  the  best 
rent  that  could  be  obttvined,  but  is  a  rent 
which  is  to  inci'eaae  every  seven  years, 
which  would  be  perfectly  good  under  the 
power  to  grant  building  leases,  but  entirely 
bad  under  the  power  to  gi-ant  other  leases ; 
and  iis  to  that,  how  is  it  jwssible  for  the 
Court,  under  this  Act  of  Parlijiment,  to 
say  what  sort  of  rent  shall  Ix?  substituted 
for  this  increasing  rent  ?  It  is  not  possible. 
Therefore  that  again  is  a  defect  which,  if 
you  treat  this  lease  as  being  not  under  a 
{)Ower  to  grant  building  leiuses  but  under 
the  other  power,  is  one  which,  under  this 


Act  of  Parliament,  cannot  be  remedied. 
I  must  say  I  think  this  lease,  in  any  view 
of  the  case,  is  bad  and  invalid ;  il  depart- 
ing, not  in  a  mere  formal  manner  from  the 
terms  of  the  power,  but  departing  from 
them    in  essential    respects.      Then  the 
power  of  granting   leases   contained  the 
power  to  grant  in  a  lease  the  option  of 
purchase.      But  there  was  no  power  to 
grant  option  of  purehaae  otherwise  or  in 
any  other  way  than  in  a  valid  lease  onder 
the  power ;  and,  therefore,  I  am  sorry  to 
say  that  the  option  to  purchase  most  fidl 
with  the  lease.     If  the  lease  be  invalid 
because  it  departs  from  the  power,  as  I 
think  it  does,  in  respects  whicSi  the  ConrC 
has  no  power  to  remedy  under  the  Act 
12  <k  13  Vict.,  the  option  of  purchase^ 
which  could  only  be  conferred  as  part  of  a 
valid  lease,  must  fivU  with  the  rest  of  it 
Accordingly,  I  think  the  objection  luiisfc 
prevail.     I  am  very  sorry  for  it,  and  I 
have  looked  into  the  matter  most  anxiouslj 
to  see  whether  thei*e  was  any  mode  in 
which  the  Court  could  assist  the  partiei 
to  maintain  the  contract.     I  think  there 
is  none ;  and  for  that  reason  the  objectioa 
must  prevail,  and  the  summons  must  be 
dismissed,  \^dth  costs. 


Solicitors— Clarke  &  Calkin,  agents  for  Claike 
&,  Howlett,  Brighton,  for  vendor;  Nash  4 
Field,  agents  for  Stuckey,  Son  k  Jennings, 
Brighton,  for  purchasers. 


26.    J 


In  re  harmax. 


Pearson,  J. 

1883 

June  26 

Vendor  ayid  Purdiaser — Notice  of  IVitf* 
— Mortgage-deed  —  Foreclosure — Dtid  9 
Conveifaivce  indorsed  upon  Mor^nge-dm. 

By  a  deed  of  conveyancej  dated  thelri(f 
August^  1865  {indoreed  upon  a  morigo^ 
deed)f  containing  a  recital  thai  A  (Me  on- 
ginal  mortgagee)  held  tJ^  martgage^c^ 
"  071  an  account,  under  which  C  an^  " 
were  then  solely  entitled  thereto,"  B  (<« 
executrix  a^vd  devisee  under  A^s  unUjyf&r^ 
tiominal  consideratiwiy  conveyed  the  f^ 
perty  comprised  in  the  mortgage  to  C  a^ 
D  : — Held,  that  a  purchaser  from  C  <w/ 
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I)  might  safeljf  rdy  ujxyn  a  recital  no 
framed,  althouyh  if  appeared j  from  recitals 
in  the  deed,  tJuit  B  had  absolutely  fore- 
dosed  t?ie  equity  of  redemption  in  the 
martg^ed  2)roperty  eleven  years  before. 

Adjourned  summons. 

By  an  agreement  dated  the  9th  of  De- 
cember, 1 882,  Samuel  Harman  and  William 
Harman  agreed  to  sell  to  the  Uxbridge 
and  Eickmansworth  Railway  Company, 
for  510/.,  a  piece  of  building  land  situate 
in  the  parish  of  Hillingdon,  in  the  county 
of  Middlesex.  Clause  4  of  the  agreement 
provided  that  the  vendors  should  deliver 
to  the  purchasers'  solicitors  an  abstract  of 
their  title  to  such  an  extent  as  the  soli- 
dtors  should  require,  and  should  deduce  a 
good  title. 

The  abstract  delivered  commenced  with 
a  mortgage  in  fee,  dated  the  4th  of  Sep- 
tember, 1840,  of  certain  freehold  land 
(including  the  land  the  subject-matter  of 
the  agreement)  to  William  Thomas  Beeby 
to  gecure  the  repayment  of  8,000/.  and  in- 
terest. So  far  aH  appeared  from  this  deed 
he  was  the  absolute  beneficial  owner  of  the 
mortgage-  money. 

William  Thomas  Beeby,  by  his  will 
dated  the  25th  of  June,  1840,  devised  and 
bequeathed  his  real  estate  (except  estates 
Tested  in  him  upon  trust  or  by  way  of 
mortgage),  and  also  all  the  residue  of  his 
personal  estate,  to  his  wife  Deborah  Beeby 
and  two  others,  upon  trust  to  sell  his  real 
estate,  and  get  in  his  personal  estate  as 
therein  mentioned,  and  to  stand  possessed 
of  tlie  moneys  to  be  raised  by  such  sale 
and  conversion  upon  certain  trusts  for  the 
benefit  of  his  wife  and  children. 

And  he  devised  all  real  estates  vested 
in  him  upon  any  trust  or  by  way  of  mort- 
gage to  the  same  three  persons,  subject  to 
the  trusts  or  equity  of  redemption  affecting 
the  same  respec^tively.  And  the  testator 
appointed  the  same  three  persons  exe- 
cators. 

.  On  the  11th  of  June,  1842,  the  will  was 
proved  by  the  widow  Deboitih  Beeby 
alone.  Shoi-tly  afterwards  the  two  other 
trustees  executed  a  formal  deed  of  dis- 
claimer.    She  alone  acted  as  trustee. 

On  the  9th  of  January,  1850,  Delx)rah 
Beeby  commenced  a  suit  to  foreclose  the 
equity  of  redemption   in   the  mortgaged 
Vol.  51— Chaxc. 
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premisa«».  In  February,  1851,  the  usual 
foreclosure  decree  was  made ;  and  in  July, 
1854,  the  foreclosure  decree  was  made  ab- 
solute. 

By  an  indenture  dated  the  Ist  of 
August,  1865  (indorsed  on  the  mortgage- 
deed  of  September,  1840),  and  made  be- 
tween Deborah  Beeby  of  the  one  part,  and 
William  Knightley,  John  Cox  and  Walter 
Beeby  of  the  other  part,  after  reciting 
(amongst  other  things)  the  will  of  William 
Thomas  Beeby,  and  the  proceedings  in  the 
foreclosure  suit,  and  reciting  that "  William 
Thomas  Beeby  held  the  money  secured  by 
the  thei-e-within  written  indenture  of  mort- 
gage on  an  account  under  which  William 
Knightley,  John  Cox  and  Walter  Beeby 
were  then  solely  entitled  thereto,  as  was 
thereby  acknowledged,  whereby  Deborah 
Beeby,  as  trustee  under  the  will  of  William 
Thomas  Beeby,  was  a  tnistee  only  of  the 
freehold  hereditaments  comprised  in  the 
there-within  indentui^  of  moi'tgage,  and 
so  foreclosed  as  aforesaid,  for  William 
Knightley,  John  Cox  and  Walter  Beeby ; 
and  that  they  had  requested  Deborah  Beeby 
to  convey  the  freehold  hereditaments  to 
them  in  manner  thereinafter  contained, 
which  she  had  agreed  to  do  " ;  in  purauance 
of  the  agreement,  and  in  consideration  of 
the  premises,  Deborah  Beeby  conveyed  the 
freehold  land  unto  and  to  the  use  of 
William  Knightley,  John  Cox  and  Walter 
Beeby,  their  heii*s  and  assigns,  **  as  joint 
tenants  at  law  and  in  equity." 

By  an  indenture  dated  the  3 Ist  of  De- 
cember, 18G8,  William  Knightley,  John 
Cox  and  Waller  Beeby  conveyed  this  pro- 
perty, for  value,  to  (ieorge  Harman,  under 
w^hose  will  the  present  vendors  derived 
their  title. 

The  comfmny  i'e(juired  evidence  of  tlie 
meiining  of  the  recitjil  in  the  deed  of  the 
1st  of  August,  1865,  "that  William 
Thomas  Beeby  held  the  money  secured 
by  the  mortgjige  on  an  account  under 
which  William  Knightley,  John  Cox  and 
Walter  Beeby  were  then  solely  entitled 
thereto." 

And,  assuming  that  William  Thomas 
Beeby  was  a  trustee  of  the  mortgage-money, 
the  company  requinnl  the  vendors  to  shew, 
first,  that  Messra.  Knightley,  Cox  and 
Walter  Bc^by  were  duly  appointed  to  suc- 
ceed him  in  the  trust;  and,  secondly,  that 
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they  ha(l  an  i»ffectual  power  of  sale,  and  of 
giving  receipts  for  the  purchase- money. 

The  vendoi-s,  l)eing  unable  to  comply 
with  these  requisitions,  took  out  this  sum- 
mons, under  tlio  Vendor  and  Purchaser 
Act,  1874,  for  a  declaration  that  the  requi- 
sitions had  been  sufficiently  answered,  and 
that  a  good  title  had  been  shewn  in  ac- 
ooixiance  with  the  contract. 

The  main  question  in  argument  was  as 
to  the  effect  of  the  recital  in  the  deed  of 
the  1st  of  August,  1865. 

CozeiM- Hardy y  Q.C.,  and  Seelej/,  for  the 
vendors. — The  deed  of  the  1st  of  August, 
1865,  is  an  ordinary  conveyance  to  Messrs. 
Knightley,  Cox  ami  Beeby  as  joint  tenants ; 
and  there  has  been  possession  of  the  pro- 
perty ever  since,  upon  the  footing  of  that 
deed.  Wo'  submit  that  the  Court  will  not 
go  behind  the  recital  in  the  conveyance. 

[They  were  then  stopped.] 

EveriUf  Q.C.,  and  Lougliboroughy  for  the 
company.  —  Prima  facie,  the  mortgage- 
money  belonged  to  the  testator  William 
Thomas  Beeby.  If  so,  his  devisee  and  exe- 
cutrix could  not,  by  any  recital  of  acknow- 
ledgment in  the  deed  of  August,  1865, 
bind  the  cestuis  que  tr^ist  under,  his  will. 
It  would  be  a  breach  of  trust  on  her  part 
to  convey  part  of  the  trust  property  with- 
out consideration,  of  which  we  might  be 
held  to  have  had  sufficient  notice  to  make 
us  liable — Afalpas  v.  Ackla7ul  (1). 

The  only  evidence  that  this  money  was 
trust- monev  is  the  recital  in  the  deed  of 
August,  1865.  If  it  is  trust-money,  we 
are  entitled  to  ask  how  Ma^^srs.  Knightley, 
(■ox  and  Beeby  became  solely  entitled 
thereto — Lfwin  on  Trusts  (2). 

This  is  not  the  ordinary  case  of  a  tmns- 
fer  of  a  mortgage  by  indorsement  on  the 
mortgage- deed,  on  the  appointment  of  a 
new  trustee,  where  a  recital  that  the 
mortgage-money  litis  become  in  equity  the 
property  of  the  transferees  is  often  accepted 
without  enquiry — see  Davidson  (3).  Here 
the  devisee,  Mra.  Beeby,  had  absolutely 
foreclosed  the  equity  of  redemption  eleven 
years  before ;  Messra.  Knightley,  Cox  and 
Beeby  were  therefore  in  the  position  of 
trustees  for  sale;   and  it  must  be  shewn 

(1)  2  Rnss.  273. 

(2)  6th  ed.  p.  293. 

(3)  Vol.  ii.  part  2.  4th  ed.  p.  806. 


that  they  had  a  valid  power  of  sale^flee 
the  note  to  Key  and  ElpfUngion^s  Con- 
veyancing    (4)    and    Frideattai^g    CcmMf- 

ancing   (5). 

Pearsox,  J. — In  the  year  1840  tiiiis  • 
property  was  mortgaged  to  William  Hftomat 
Beeby.  He  died  in  the  year  1842;  and, 
under  his  will,  Mrs.  Beeby,  his  exeeatrix 
and  devisee,  became  entitled  to  receive  the 
money  due  on  the  mortgage.  In  the  year 
1850  she  took  proceedings  to  foredoee  tke 
equity  of  redemption;  and  in  the  yetr 
1854  the  foreclosure  was  made  absolute. 
She  remained  legally  in  poflseasion  antfl 
the  year  1865;  and  in  that  year,  bytliB 
deed  in  dispute,  she  conveyed  the  property 
to  three  gentlemen,  under  wlu>m  the 
vendors  claim. 

Now,  if  she  had  simply  recited  that  she 
was  seized  in  fee,  and  had  then  conveyed 
the  property  for  a  nominal  conside»tKa, 
I  think  that  the  title  would  have  been 
bad.     But  the  deed  in  question  is  indoned 
on  the  mortgage-deed ;  and  it  is  per&etij 
plain  that  she  was  dealing  with  iJie  mort- 
gage   title,  and    that,  at    the    death  of 
William  Thomas  Beeby,  she  was  entHfed 
to  -the  mortgage-money  only  as  trostee.  It 
recites  that  William  Thomas  Beeby  held 
the  money  secured  by  the  mortgage  "oo 
an  account  under  which  William  Enii^t' 
ley,  John  Cox  and  Walter  Beeby  were 
then  solely  entitled  thereto,  as  was  therein 
acknowledged,   whereby   Deborah  Beeby, 
as  trustee   under    the  will    of   William 
Thomas  Beeby,  was  a  trustee  only  of  the  " 
property  for  Knightley,  Cox 'and  Beeby; 
and  that  they  had  requested  her  to  convey 
to  them ;  and  then  it  conveys  the  property 
to  them. 

Now,  it  is  admitted  to  be  the  universal 
practice,  where  mortgages  are  made  to 
trustees,  to  keep  the  title  otf  the  face  of  the 
deed,  and  to  introduce  a  declaration  that 
the  money  belongs  to  them  upon  a  joint  ac- 
count ;  and  I  think  that,  in  such  cases,  the 
Court  has  always  refused  to  make  any 
enquiiy  as  to  the  trusts.  But  it  is  alleged 
that,  under  a  deed  framed  as  this  is,  the 
purchasers  cannot  rely  upon  the  title  so 
obtained,  but  are  liable  to  be  put  upon 
notice  of  some  trust  or  other.    I  tiunk 

(4)  let  ed.  vol.  i.  p.  3S9. 
(6)  10th  ed.  vol.  i.  p.  315. 
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.  that,  if  I  were  to  come  to  any  sufli  con- 
clusion, I  should  >>e  dei>artiiig  from  tlio 
decisionB  of  my  predecessors,  who  have 
abstained  from  looking  behind  the  deed. 

Every  one  knows  that  when  you  see  pro- 
perty conveyed  to  two  or  more  persons,  the 
chances  are  ninety-nine  to  one  that  those 
persons  are  ti'ustees ;  and  yet  the  Court  lias 
resolutely  refused  to  enquire  what  those 
trusts  are. 

I  am  of  opinion  that  Mi-s.  Beeby,  dealing 
with  this  property  in  the  character  of  de- 
visee of  the  original  mortgagee,  may  pro- 
perly rely  upon  the  recital  in  this  deed. 
Were  I  to  hold  otherwise,  it  would'  be 
most  difficult,  if  not  impossible,  for  her  to 
deal  with  this  propei-ty  without  })ringing 
an  action  to  administer  her  husband's 
estate. 

The  next  objection  is,  that  as  the  pi-o- 
perty  is  conveyed  to  these  thi-ee  persons 
as  joint  tenants,  I  must  hold  that  they  are 
-trnstees;  and  that,  thei-efore,  the  vendoi-s 
are  bound  to  shew  under  what  tnist  they 
hold,  and  whether  they  have  any  and 
what  right  to  sell.  To  so  hold  would  Ijc, 
in  my  opinion,  to  act  in  contrsivention  of 
the  established  rule  of  the  Court. 

There  being  this  recital  in  the  deed, 
Messrs.  Knightley,  Cox  and  Beeby  are 
entitled  to  deal  with  the  property  as  if 
they  were-absolnte  owners.  Thei*e  will  bo 
a  declaration  that  the  eomiuny's  olyeetions 
are  not  valid,  and  that  a  good  title  has 
been  shewn,  and  the  com[)any  must  piy 
the  costs  of  this  application. 


Solicitors— PatcrsoD,  Sons  &  (Jarner,  agents  for 
Woolls  &  Co.,  Uxbridgc,  for  the  siimnifnis* ; 
Bnrdctt,  Cunningbum  ^c  Co.,  for  the  0'.)m- 
I«ny.  . 


lY,  J.  ] 

883.  \ 
•3, 13.  J 


In  re,   cockcroft.  broad- 
bent  r.  GROVES. 


Kay,  J. 

1883 
Jul} 

Will — xidminiHtration — Devise  of  Real 
Estate  contracted  to  be  jrttrchased  by  Tes- 
tator—  UnpaUl  PurcJiase-  movei/  —  Vendor^ a 
Lien — Conversion^ Locke  Kiwfs  Acts,  17 
(L-  18  Vi<:t.  c.  113;  30  (0  31  Vict,  c,  69; 
40  <6  41  Vict,  c.  34 — Rescission  of  Con- 
tract after  Death  of  Testator — Comjyro- 
mise — Rujhts  of  Devisees  of  Real  Estate. 

A   testntor  having,  in  his   lifetime  con- 
tracted to  purchase  certain  real  estate^hy  his 
will  dated  in  1881  {after  Locke  Kiiig^s  Acts) 
devised  it  s)>eciJicaUy  to  his  dawjhter  Af., 
with  remainder  to  her  childreyi,  and  died 
witltoitt  having  completed  the  purc/tase  or 
paiil  all  the  jmrchase-monf^y.    His  perso7ial 
estate,  whicli  iras   barel//  snjicient  to  jniy 
the  purchase- mo  Hey  J  was  untlisposeil  of  so 
that  it  devolved  n]x>n  his  next-of-kin  ;  bid 
he  did  not  in  his  will  eitJter  expressly  or 
impliedly  intimate  any  intention  tfiat  the 
unpaid  purchase -mo  itey  should  be  paid  out 
of  his  ])erso7ial  estate.     After  his  death  a 
compromise  was  effected  between  the  vendor 
of  the  property  and  the  executor  and  trus- 
tee of  the  will,  restdting  in  the  rescission 
of  the  contract  ;  and  this  comj)romise  was 
duly  conjirmed  hy  an  order  mnth  in  an 
acliojifor  th*-  administration  of  the  testa- 
tor's estate.     The  devisees  of  the  real  estate 
claimed  to  l*e  entitled   to  so  muc/i  of  the 
personal  cstatf  as  was  equivaknt  to  the 
jya,rchase-mon**y  of  the  land  contracted  to 
be  bought,  on  the  gnmwl  that  there  was  a 
conversion  by  the  testator  if  his  i^ersoiud 
estate,  and  that   the  jtrovisims  of  Locke 
King's  Acts  did   not  apj/ly : — Held,  t/iat 
this  was  rt  case  nf  vndor's  Urn,  and  en  me 
within  the  provisions  of  LtKke  King's  Acts 
Amendment  Act  (40  <{•  41    Vict,  c,  34;  / 
that  all  thai  the  d'visees  could  have  been 
entitled   to    was     the  ptircJmsed  property 
enlarged  v:ith  the  unpaif  purchase-mow* y  ; 
and  that  therefore,  t)ie  j)ersonal  estate  Itfing 
of  less  amount  than  the  nnpaid  purchase- 
money,  they  icere  not  entiflef  to  anything. 
Held,  also,   that    if   the  clnim  had    been 
other inise  goo^f,  the  compromise  woidd  hav6' 
beenfatfd  to  it. 

John  Cockcroft,  l)y  his  will  tiited   the 
3rd  of  August,  1881,  gave  to  the  plaintiif| 
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Broodbent,  and  one  Wood,  their  heirs, 
executors,  administi'atoi's  and  assigns, ''  all 
his  real  estate,  consisting  of  nine  dwelling- 
houses  and  their  appurtenances,  situate 
in  or  near  to  Charles  Street,  QuaiTy  Hill, 
Leeds."  He  also  gave  them  all  his  per- 
sonal property  and  securities  for  money, 
upon  trust  to  receive  the  rents  of  his  real 
estate,  and  let  and  relet  the  houses  from 
time  to  time ;  and  after  keeping  the  pro- 
perty in  good  rei>air,  and  paying  his  ta-us- 
tees  and  executors  for  their  time  in  looking 
after  and  repainng  tlie  property,  and  for 
collecting  the  rents,  the  testator  willed  and 
declared  that  his  trustees  and  executiore 
should  jxiy  the  8ui*plu8  to  his  djiughter, 
the  defendant  Mary  Ann  Greves,  during 
her  life,  and  after  her  decetise  he  gave  the 
said  real  estate  to  all  the  children  of  his 
said  diiughter  in  equal  proix>rtions  as 
tenants-in-common;  and  the  testator,  after 
giving  his  trustees  and  executors  power 
to  sell  his  real  estate  or  any  part  of  it  at 
any  time,  with  directions  as  to  the  invest- 
ment of  the  proceeds,  and  after  giving 
pecunLiry  legacies,  including  one  of  5/.  to 
his  wife,  the  defendant  Emma  Cockcroft, 
apiK)inted  the  plaintiff  and  Wood  to  be 
his  trustees  and  executoi-s. 

The  testator  died  on  the  8th  of  August, 
1881,  leaving  him  surviving  his  wife,  the 
defendant  Emma  Cockcroft,  and  three 
daughters  —  the  defendant  Mary  Ann 
Gi*oves,  and  two  others  who  were  infants. 
The  will  was  proved  by  the  plaintiff 
Broadbent,  Wood  having  renounced  pro- 
bate and  disclaimed.  Previously  to  the 
date  of  his  will  the  testator  had  entered 
into  a  conti'act  with  one  Watson  to  buy 
the  nine  dwelling-houses  in  Leeds  for 
580Z.,  and  had  paid  a  deposit  of  50/.  At 
the  time  of  his  death  the  conti-act  had 
not  been  completed. 

Besides  these  houses  he  had  no  real  es- 
tate, and  his  personal  estate  consisted  of 
470/.  cjish  on  deposit  at  his  Imnkei's',  his 
household  mmiture  and  eflects,  and  a  debt 
of  30/.  owing  to  him  upon  a  promissory 
note. 

In  September,  1881,  the  plaintiff  Broad- 
"bent  brou^^ht  this  action  agjJnst  Mary 
Ann  Groves  and  her  husband  Alfred 
Groves  and  Emuia  Cockcroft  for  the  ad- 
ministration C'f  the  testator's  estate. 

In  Felanuiry,  1882,  Watson  brought  an 


action  against  Broadbent  for  specific  per- 
formance of  the  contract  which  had  been 
entered  into  by  the  testator. 

By  an  order  made  in  the  administratiQii 
action,  and  dated  the  25th  of  April,  1882, 
a  compromise  was  sanctioned,  the  terms 
of  which  were  that  the  contract  shoold 
be  rescinded,  and  that  Watson  should  le- 
tiiin  the  deposit  of  50/.,  and  bave  his 
costs. 

IVLiry  Ann  Groves  had  since  died,  leir- 
ing  the  defendant  Alfi*ed  Groves  and  cer- 
tain infant  children  her  surviving. 

The  question  now  was,  whether  the 
devisees  of  the  real  estate  were  entitled  u 
against  the  next-of-kin  of  the  testator  to 
so  much  of  the  personal  estate  as  wu 
equivalent  to  the  unpaid  purchase-mon^. 

Warringtorty  for  the  plaintiffl 

Deciinus  SlurgeSf  for  the  defendant 
Emma  Cockcroft. — Hudson  v.  Cochi  (l)is 
no  doubt  an  authority  for  the  propositum 
that  where  there  is  a  binding  contract  at 
the  death  of  the  testator  it  works  oonfv- 
sion ;  but  I  submit,  first,  that  heretherewas 
no  binding  contract,  and  theref(»e  no  con- 
version ;  and  secondly,  assuming  there  wai 
conversion,  by  the  operation  of  Lodse 
King's  Act  the  fund  is  turned  back  into 
personalty. 

The  lien  for  the  unpaid  purchase-num^ 
is  a  "  mortgage  '*  on  the  property  within 
section  2  of  30  <fc  31  Vict,  c  69,  and  the 
amount  should  be  raised  for  the  benefit 
of  the  next-of-kin. 

The  whole  fund  being  less  than  the 
value  of  the  estate  contracted  to  be  pur- 
chased is  pei-sonalty.  That  point  waa  not 
tiiken  in  Iliuhon  v.  Cook^  (1),  because  it 
was  not  until  after  the  passing  of  the  A(* 
40  *k  41  Vict.  c.  34,  that  the  principle  of 
Locke  King's  Act  applied  to  an  intestacy 
— Harding  v.  Harding  (2).  At  any  ratei 
the  order  of  compix)mise  which  was  taka 
by  consent  was  binding  upon  all  parties. 

Melville,  for  the  infant  children  of  M.  A. 
Groves. — Locke  King's  Act  does  not  apply 
to  this  case  at  all.  The  real  question  ia 
whether  there  was  a  binding  contract.  At 
the  death  of  the  testator  the  respective 

(1)  41  Law  J.  Rep.  Oianc.  306;  LawBep. 
13  Eq.  417. 

(2)  41  Law  J.  Rep.  Cbanc  623  Law  Bep.* 
U  Eq.  4i»3. 
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interests  of  the  devisees  of  the  real  estate 
and  the  next-of-kin  were  fixed — Jar  man 
an  Wills  (4th  ed.),  p.  52. 

The  rights  of  the  respective  claimants 
cannot    be  affected    by   the  compromise 
which  took  place  after  the  testator's  death 
.  — Lyaaght  v.  Edwards  (3). 

It  is  quita  clear  that  the  testator  con- 
sidered that  all  he  had  to  dis|K)se  of  was 
the  real  estate,  his  personal  estate  being 
barely  sufficient  to  pay  for  it. 

He  also  referred  to  Seton  on  Decrees 
(4th  ed.),  p.  900. 

Sturges,  in  reply. 

Cur,  adv,  vulL 

Kay,  J.  (on  July  13). — The  series  of 
statates  known  as  Locke  King's  Acts  are 
three— 17  &  18  Vict.  c.  113  (1854),  30  &  . 
31  Vict.  c.  69  (1867),  and  40  &  41  Vict. 
c  34  (1877).  The  fii-st  of  these,  reciting 
that  it  is  expedient  that  the  law  where- 
nnder  the  real  and  personal  assets  of  de- 
ceased persons  are  administered  should  be 
amended,  makes  a  mortgaged  estate  left 
by  a  testator  or  intestate  primarily  liable 
to  pay  the  mortgage  debt,  unless  by  his 
will  or  deed  or  other  document  he  has 
signified  a  contiary  or  othfir  intention, 
■aving  however  the  right  of  the  mortgagee 
to  obtain  full  payment  or  satisfaction  of 
his  mortgage  debt  either  out  of  the  per- 
adoal  estate  of  the  pei*son  so  dying  or 
otherwise. 

The  2nd  statute  provided  that  a 
general  direction  to  pay  debts  out  of  the 
testator's  personal  estate,  not  mentioning 
or  necessarily  implying  mortgage  debts,  is 
not  to  be  deemed  a  declaration  of  a  con- 
trary intention ;  and  also  that  in  the  con- 
struction of  both  Acts  the  word  mortgage 
should  be  deemed  to  extend  to  any  lion 
for  unpaid  purchase-money  upon  any 
lands  or  hereditaments  purchased  by  a 
testator.  This  Act  did  not  include  a 
vendpr's  lien  on  lands  descending  from 
one  whp  died  intestate.  The  3rd 
statute  enacted  as  •follows:  ''The  Acts 
mentioned  in  the  schedule  hereto  '*  (which 
were  the  two  statutes  J  have  referred  to) 
^' shall,  as  to  any  testator  or  intestate 
dying  after  the  31st  of  December,  1877, 
be  held  to  extend  to  a  testator  or  intestal<3 

(9)  45  Law  J.  Ilcp.  Chanc.  551 ;  Law  liep. 
S  Ch.  B.  490. 
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dying  seized  or  possessed  of  or.  entitled 
to  any  land  or  other  hereditaments  of 
whatever  tenui'e  which  shall  at  the  time 
of  his  death  be  charged  with  the  payment 
of  any  sum  or  sums  of  money  by  way  of 
mortgage  or  any  other  equitable  charge, 
including  any  lien  for  unpaid  puix;hase- 
money,  and  the  devisee  or  legatee  or  heir 
shall  not  be  entitled  to  have  such  sum  or 
sums  discharged  or  satisfied  out  of  any 
other  estate  of  the  testator  or  intestate, 
unless  (in  the  case  of  a  testator)  he  shall, 
within  the  meaning  of  the  said  Acts,  have 
signified  a  contrary  intention,  and  such 
contrary  intention  shall  not  be  deemed  to 
be  signified  by  a  charge  of  or  direction  for 
payment  of  debts  upon  or  out  of  resi- 
duary real  and  personal  estate  or  residuary 
real  estate." 

The  object  of  these  enactments  was  to 
subject  any  real  estate  of  a  testator  or 
intestate  to  all  the  incumbrances  upon  it 
in  exoneration  of  the  pei-sonal  estate*  or 
other  I'eal  estiite,  and  to  prevent  the  heir 
or  devisee  from  being  able  to  insist  that 
the  personal  or  other  estate  should  be 
applied  to  discharge  them.  The  former 
rule  of  administration  which  entitled  him 
to  claim  such  exoneration  was  fixed  when 
personal  estate  was  comparatively  of 
small  value  or  account,  and  the  law 
fioLVOured  gi*eatly  the  heir  or  devisee  of  the 
real  estate.  That  law  has  been  relaxed 
by  degrees,  first  by  subjecting  real  estate 
to  the  payment  of  the  debts  of  the  de- 
ceased, and  more  recently  by  these 
statutes,  which  have  made  it  primarily 
liable  to  all  legal  or  equitable  charges 
expressly  in  exoneration  of  the  personal  or 
other  assets.  In  the  case  before  me  a 
testator  having  in  his  lifetime  conti*acted 
to  purcliase  certain  real  estate,  by  his  will 
in  1881,  after  these  statutes,  devLse<l  it 
specifically  to  his  daughter  Mary  Jane 
(li-oves  for  life,  with  i-emainder  to  her 
children.  His  |>ersonal  estate  was  un- 
disposed of,  so  that  it  devolved  upon  his 
next-of-kin,  but  he  did  not  in  his  will 
either  expressly  or  impliedly  intimate  any 
intention  that  the  unpaid  pui'chase-money 
should  be  paid  out  of  the  personal  estate. 
He  died  without  having  completed  the 
purchase  or  paid  all  the  purchase-money. 
The  devisees  now  insist  that  they  ai-e 
entitled    to    so    much    of   the    personal 
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estate  as  is  equivalent  to  the  unpaid 
purchase-money.  It  yeems  that  after  the 
testator's  death  a  compromise  was  come 
to  between  the  vendor  of  the  property 
and  the  executor  and  trustee  of  the 
will,  against  whom  the  vendor  had  brought 
an  action  for  specific  performance  of  the 
testator's  conti*act  to  purchase,  and  such 
compromise  was  confirmed  by  an  order 
made  in  this  action  in  the  presence  of  the 
tenant-for-life  of  the  real  estate.  The 
trustee  would  represent  her  children,  none 
of  whom  had  attained  twenty-one,  so  that 
such  order  would  be  binding  on  them. 
In  fact,  I  suppose  it  was  their  incapacity 
which  made  it  necessary  to  obtain  the 
sanction  of  the  Court.  By  this  compro- 
mise the  contract  w^as  put  an  end  to  on 
the  terms  that  the  vendor  was  to  retain 
the  deposit  of  50/.  and  to  have  his  costs. 
There  is  therefore  no  real  estate,  and 
of  course  no  lien  to  discharge;  but  the 
devisees  now  say  that  the  purchase  by 
the  testator  was  a  conversion  of  so  much 
of  his  personal  estate  as  was  equivalent 
to  the  purchase-money,  and  that  Locke 
King's  Acts  have  not  altered  this,  and 
that  therefore  they  are  entitled  to  so 
much  of  the  personal  estate.  If  this  be 
a  good  claim  in  point  of  law,  and  not  pro- 
vided for  by  these  statu te««,  I  must  accede 
to  it.  There  would  not  be  any  equity 
against  it.  These  Acts  only  provide  that 
a  vendor's  lien  shall  be  primarily  payable 
out  of  the  i-eal  estate.  If  a  portion  of  the 
personal  estate  has  been  equitably  con- 
verted, and  thus  must  be  treated  as  real 
estate,  there  is  nothing  in  the  Acts  which 
affects  the  rights  aiising  from  that  fact. 
They  are  not  in  any  respect  a  favourable 
specimen  of  legislation.  The  first  of  them 
expresses  that  a  contrary  intention  to  the 
primary  liability  of  the  estate  charged 
may  be  signified  by  a  will  or  deed  or  other 
document.  But  the  last  Act,  which  for 
the  first  time  applies  the  rule  as  to  a 
vendor's  lien  to  the  administration  of  the 
estate  of  an  intestate,  seems  to  Umit  the 
exception  of  the  expi-ession  of  a  contrary 
intention  to  the  case  of  a  testator,  the 
draftsman  appai-ently  forgetting  that  it 
miglit  be  by  deed  or  other  document  as 
well  as  by  will.  If  this  be  the  true  in- 
tei-pretation,  the  expression  by  an  intestate 
of  a  contrary  intention  by  a  deed  or  other 


document  would  be  effective  in  the 
of  a  mortgage  under  the  first  Act,  bat  not 
in  the  case  of  a  vendor's  lieii.     Sa{^NMe 
that  a  testator  or  intestate  had  porchaaed 
i^al    estate    under    such     circumstanoei 
that    the   vendor    had    no  lien — as,  ftr 
example,   if  the  lien  were  excluded  lij 
express   agreement    in    the   <x)ntnet  ii 
purchase — the. case  would  not  come  within 
the  Acts,  and  the  devisee  or  heir  would 
not  be  prevented  by  them  from  claiming 
to  have  the  payment  made  out  of  the 
personal   estate.      The  Acts    do  not  in- 
terfere with  the  consequences  of  the  con- 
tract of  purchase  unless  there  happen  to 
be  a  lien  on  the  estate. 

But  the  answer  to  the  argument  in  this 
case  seems  to  me  to  be  that  here  there  was 
a    vendor's    lien,  and  the  Acts  appHei 
And  although  it  may  be  true  in  a  sanae 
that  a  purchase  by  a  testator  of  real  estate 
effects  a  conversion   of  a  portion  of  his 
personal' estate,- this  is  rather  a  description 
of   the    consequence    of    such    purchase 
according  to  the  old  rule  of  administn- 
tion   after  his    death,  than    an  accurate 
legal  definition  of  the  act  done  by  him  in 
purchasing.  ,  Since  these  statutes,  if  lie 
dies  before  paying  the  purchase- monej, 
leaving   it  equitably  charged  by  way  of 
lien  on  the  land,  no  such  notional  con- 
version is  effected,  because,  in  the  worjs 
of  the  last  of  these  Acts,  the  devisee  or  heir 
is   not   entitled  to   have   such  sum  dis- 
charged   or    satisfied  out  of  any  other 
estate  of  the  testator  or  intestate.    All    • 
that  the  devisees  were  entitled  to  was  this 
real    estate    charged     with    the    aiq«id 
purchase-money;    all     that     they    haw 
lost  is  such  value  as  the  land  might  have 
beyond  that  sum.     If  their  presentdaim 
could   be   maintained,  it   would  also  be 
maintainable  if  the  purchase  had  not  been 
rescinded,  which  would   be  directly  con- 
trary to  the  spirit    and  letter  of  these 
enactments.     But  I  think  also  that  the 
order  of  compromise  would   be  &tal  to 
their,  claim   if  otherwise   good.     It  was 
made  in  the  presence  of  the  tenant-forlife 
and   the  trustee,  and  was  sanctioned  bj 
the  Court,  and  is  binding  upon  them  all 
Probably  they  have  lost  litUe  or  nothing 
by  this  compromise. 

In  Huihan  v.   Cooke  (1),  one  of  the 
cases   cited,  the  purchaser  had  died  in- 
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testate  in  1869.  The  case  therefore  was 
not  affected  by  these  Btatutes,  which  did  not 
apply  the  law  aa  to  vendor's  lien  to  the 
case  of  an  intestate  dying  before  the  31st  of 
December,  1877.  The  decision  followed 
Whittaker  v.  WliUtaker  (4),  in  which  it  waa 
held  that  where  a  devisee  was  entitled  to 
have  the  devised  land  paid  for  out  of  the 
personal  estate,  he  did  not  lose  that  right 
by  the  rescission  of  the  contract  after  the 
testator's  death.  As  the  case  did  not 
oome  within  the  statutes  the  decision  is 
not.  applicable. 


Solicitors— Bell,  Brodrick  Sc  Gray,  agents  for 
Hopps  Sc  Bedford,  Leeds,  for  plaintiff ;  Ham- 
lin, Qrammcr  k  Hamlin,  agents  for  B.  0. 
Pollan,  Leeds,  for  defendant  Cockcroft ; 
Gregory  &,  CJo.,  agents  for  G.  E.  Pickering, 
Leeds,  for  defendants  Groves  and  their  chil- 
dren. 
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ESTATES. 


Bacon,  V.C. 

1883 

July  31 

Solicitors*  Remuneration  —  Sale  hy 
Tenant-for-Ufe  —  A%ict ion  —  Private  Con- 
trad — Mortgagees — General  Order  under 
.  SMcUcra*  Remuneration  Act,  1881  (44  <£• 
'  45  Vict.  c.  44),  Order  I.  rule  4,  Order  II. 
rtde  2— Settled  Land  Act,  1882  (45  <L'  46 
Viet,  c  38),  8.  63. 

A  tenant-for-life  put  up  a  settled  estate 
for  sale  by  auction  at  a  reserve  price  at 
which  no  sale  was  effected,  hut  on  t/ie  same 
day  the  estate  was  sold  hy  private  contract : 
' — Held,  that  the  trustees  ought  to  pay,  out 
iff  the  proceeds  of  sale,  to  the  solicitor  of  the 
tenant-for4ife  commission  for  conducting 
the  eale  by  auction,  includiiuj  tJie  conditions 
i^eale,  and  also  commission  for  deducing 
ike  title  and  ]}erusing  and  completing  the 
etmveyanoe,  but  not,  under  the  circumstances 
i^this  ease,  an  additional  commission  for 
negotiating  the  sale  by  private  contract. 

The  tenant'for-life  Iiad  mortgaged  his 
l^fe  interest,  a7id  the  mortgagees  employed 
separate  solicitors : — Held,  thcU  the  trustees 
aught  to  pay  out  of  tlie  proceeds  of  sale  the 

(4)  4  Bro.  C.C.  .SO. 


charges  of  the  mortgagees*  solicitors  in  con- 
nection with  the  stiU.. 

Adjourned  summons. 

A  tenant-for-life,  under  the  powers  of 
the  Settled  Land  Act,  1882,  put  up  a 
settled  estate  for  sale  by  auction  at  a  re- 
serve price  at  which  no  sale  was  effected, 
but  on  the  same  day  the  estate  was  sold 
by  private  contract  for  37,500/.  The 
tenant-for-life  had  mortgaged  his  life  in- 
terest, and  the  mortgagees  employed 
separate  solicitors.  The  conduct  of  the 
business  was  in  the  hands  of  the  solicitor 
of  the  tenant-for-life. 

This  wd«  a  summons  by  the  trustees, 
who  had  received  the  proceeds  of  sale,  that 
they  might  be  at  lib^y,  out  of  the  pro- 
ceeds of  sale  in  their  hands,  to  pay  to  the 
solicitor  of  the  tenant-for-life  commission 
for  conducting  the  sale  of  the  estate  by 
public  auction,  including  the  conditions  of 
sale,  and  also  commission  for  deducing  the 
title  thereto  and  perusing  and  completing 
the  conveyance  tiiereof,  according  to  the 
scale  set  out  in  part  1  of  the  Ist  schedule 
of  the  General  Order  made  in  pursuance  of 
the  Solicitors*  Remuneration  Act,  1881 ; 
and  also  to  pay  to  the  solicitors  of  the 
mortgagees  of  the  tenant-for-life  their 
proper  charges  in  connection  with  the 
said  sale. 

WolstenJiohne,  for  the  summons. — Tlie 
first  question  is,  whether  the  costs  of  the 
solicitor  of  the  tenant-for-life  ought  to  be 
paid  out  of  the  capital  According  to  the 
scale  prescribed  by  schedule  1  to  part  1  of 
the  General  Order  under  the  Solicitors' 
Remuneration  Act.  Tliis  seems  to  be 
clearly  the  case  under  Order  L  rule  2  {a) 
which  provides  tJiat  "  in  respect  of  sales 
....  completed,  the  remuneration  of  the 
solicitor  having  the  conduct  of  the  busi- 
ness ....  is  to  be  that  prescribed  in 
part  1  of  schedule  1  to  this  Order,  and  to 
be  subject  to  the  i-egulations  therein  con- 
tained." 

The  second  question  is,  whether  imder  the 
circumstances  of  this  case  the  solicitor  of  the 
tenant-for-life  is  entitled  to  an  additional 
commission  on  the  actual  sale  by  contract 
as  well  as  on  the  attempted  sale  by  auction. 
Rule  2  of  the  rules  to  the  General  Order 
provides  that  "  when  property  oflSsrvd  for 
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sale  by  auction  is  bought  in,  and  terms  of 
sale  are  afterwards  negotiated  and  arranged 
by  the  solicitor,  he  is  to  be  entitled  to 
charge  commission  according  to  the  above 
scales  on  the  reserved  price  where  the  pro- 
perty is  not  sold,  and  also  one-half  of  the 
commission  for  negotiating  the  sale/'  But 
this,  it  is  submitted,  cannot  be  intended  to 
apply  to  a  case  like  this,  where  the  at- 
tempted sale  by  auction  and  the  sale  by 
private  contract  are  virtually  one  trans- 
action. 

The  third  question  is,  whether  the  costs 
of  the  solicitors  of  the  mortgagees  of  the 
tenant-for-life  ought  to  be  paid  out  of 
capital.  In  the  case  of  a  sale  under  a 
power  in  the  settlement,  according  to  the 
old  practice,  no  doubt,  such  costs  would  be 
payable  out  of  the  capital ;  but  it  is  sub- 
mitted that  a  different  rule  should  be  ap- 
plied to  a  sale  by  the  tenant-for-life  under 
the  Settled  Land  Act,  1882.  The  tenant- 
for-life  is  selling  for  his  own  benefit,  and, 
if  he  encumbers  his  life  interest,  he  ought 
to  pay  the  costs  of  his  own  mortgagees. 

Shehheare  (with  him  Ilemmiiigy  Q»C.)j 
for  the  tenant-for-life,  referred  to  the 
Settled  Land  Act,  s.  21,  sub-s.  10,  s.  22, 
sub-s.  2,  s.  43  and  s.  46,  as  shewing 
that  the  costs  ought  to  be  paid  out  of  the 
capital.  As  regards  the  second  question, 
he  did  not  contend  that  the  solicitor  in 
this  case  was  entitled  to  more  than  one 
commission ;  but  as  regards  the  third 
question,  he  contended  that  the  costs  of 
the  solicitors  of  the  mortgagees  of  the 
tenant-for-life  ought  to  be  paid  out  of  the 
capital  moneys,  and  referred  to  section  53 
of  the  Settled  Land  Act,  1882,  which 
provides  that  "  A  tenant-for-life  shall,  in 
exercising  any  power  under  this  Act,  have 
I'cgard  to  the  interests  of  all  parties  entitled 
under  the  settlement,  and  shall,  in  relation* 
to  the  exercise  thereof  by  him,  be  deeme<l 
to  be  in  the  position  and  to  have  the 
duties  and  liabilities  of  a  trustee  for  those 
parties." 

Bacon,  V.C,  allowed  the  proposed  pay- 
ments, observing  as  to  the  costs  of  the 
mortgagees,  that  the  tenant-for-life  was 
entitled  to  these,  since  by  virtue  of  section 
53  he  was  in  the  position  of  a  trustee. 
His  Tx)rdsbip  also  (expressed  his  opinion 
that  the  summons  was  right  in  excluding 


an  additional  commission  for  negotiating 
the  sale  by  private  contract,  since  the 
attempted  sale  by  auction  and  the  actual 
sale  by  contract  were  in  this  case  really 
one  transaction. 


Solicitors— Mills,  Dowson  &  Co.,  for  tnutees; 
Johnston,  Harrison  6c  Powell,  agents  for  Htf- 
rison  &  Milnc,  Kendal,  for  tenant-for>life. 


83.       \ 
il9.    J 


LADD  V,    PULEBTOK. 
PULESTON   V,   LADD. 


Fry,  J. 

1883. 
April 

Practice — Judicature  Act^  187S  (36  ^ 
37  Vict,  c,  66),  s.  34 — Accounts — Chaneeni 
Division, 

The  Court  re/used  to  stay  or  traMftr 
from  the  Chancery  Division  an  action  for 
account,  though  there  was  pending  in  a 
more  advanced  stage  a  common  law  action 
in  \ohich  the  same  issttes  were  raised  hji 
the  plaintiff  in  the  ChaTkoery  Division  hj/ 
counter-claim. 

On  the  4th  of  November,  1882,  Meen. 
Puleston  <&'  Co.,  the  defendants  in  this 
action,  who  are  stockbrokers  not  on  the 
Stock  Exchange,  issued  the  writ  in  the' 
action  of  Puleston  v.  Ladd  against  the 
plaintiff  in  this  action  in  the  Common  Lftv 
Division  of  the  High  Court.  The  writ 
was  specially  endorsed  under  Order  HI. 
rule  6,  for  a  sum  of  1,462^.  12».  llrf. 
Appearance  was  entered  by  ihe  defendant 
on  the  15th  of  November,  1882.  MeBsrs. 
Puleston  took  out  a  summons  to  obtain 
final  judgment,  under  Order  XIV.  rule  1. 
Ladd,  the  defendant  in  that  action,  opposed 
the  summons,  which  was  heard  on  the  35th 
of  November.  The  defendant  obtained  leare 
to  de&nd  upon  an  affidavit,  in  whidi  he 
stated :  "  I  believe  the  action  has  been 
commenced  against  me  for  the  purpose  of 
delaying  or  preventing  a  proper  invtffr 
gation  of  the  plaintiffs'  accounts  and  docu- 
ments, and  with  the  view  of  antidpatiDg 
the  action  whicli  the  plaintiff  knew  I  was 
about  to  commence  against  them,  which 
I  am  advised  should  now  be  eflfected  bj 
count«r-claim  in  this  action." 
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On  the  5th  of  December  Mr.  Ladd  issued 
the  writ  in  this  action,  by  which  he  claimed 
a  general  account  from  Messrs.  Puleston, 
aa  his  agents  in  certain  stockbroking 
transactions.  A  statement  of  claim  was 
delivered  in  the  action  of  Pidf8ton  v.  Ladd 
on  the  27th  of  December,  1882,  and  on  the 
15th  of  Eebniaiy,  1883,  Mr.  Ladd  put  in 
a  statement  of  defence  and  counter-claim, 
by  which  he  sought  the  same  relief  as  in 
this  action.  No  pleadings  had  been  put 
in  in  this  action.  Tliis  was  a  summons  on 
the  part  of  Messrs.  Puleston  for  a  transfer 
of  this  action  to  the  Queen's  Bench  Divi- 
flioD,  or,  in  the  alternative,  a  stay  of  pro- 
ceedings. 

Anderson^  for  the  summons. — Mr.  Ladd, 
the  defendant  in  the  common  law  action, 
obtained  leave  to  defend  that  action,  on 
the  ground  that  he  was  going  to  have  the 
whole  accounts  opened  by  counter-claim. 
By  his  affidavit  he  elected  to  have  the 
questions  tried  at  common  law,  and  from 
tnat  election  he  cannot  now  go  back. 
Messrs.  Puleston,  having  been  first  in  the 
field,  are  entitled  to  the  position  of  plaiu- 
ti£b ;  and  the  common  law  action  has  ])ro- 
oeeded  further  than  this  action.  If  this 
action  is  allowed  to  go  on  instead  of  the  com- 
mon law  action,  those  proceedings  would  be 
wasted.  For  both  those  reasons  tliis  action 
should  be  stayed.  At  common  law  the 
matter  would  probably  be  refeiTed  to  an 
aibitrator,  who  could  deal  with  the  whole 
matter  better  than  the  Court.  He  cited 
Tlkompaan  v.  The  South  Eastern  Railway 
Company  (1). 

Decimua  Sturges,  for  Ladd. — The  ma- 
of  tlus  division  is  more  suited  for 

action  of  account.  Moreover,  the  Judi- 
oature  Act,  1873,  s.  34,  expressly  enacts 
that  actions  of  account  shall  ])o  assigned 
to  the  Chancery  Division ;  and  there  is  the 
authority  of  IloUotcay  v.  York  (2)  for  the 
transfer  to  the  Chancery  Division  of  actions 
asaignable  to  that  division. 

[Fry,  J.,  asked  if  l)oth  parties  were 
willing  to  havo  the  common  law  action 
transferred  to  this  division,  and  this  action 
atajed.] 

(1)  61   Law  J.  Rep.  Q.B.  322;  Law  Rep.  9 
Q  B.  D.  320. 

(t)  Law  Rep.  2  Ex.  D.  333. 

YOL.  62.~Chakg. 


Anderson^  for  Messrs.  Puleston,  refused 
to  consent  to  such  course,  and  replied. 

Fry,  J.  (after  stating  the  facts),  said : — 
Now  thei'e  are  considerations  on  both 
sides  which  must  be  borne  in  mind.  In 
the  fjret  place,  there  can  Ix)  no  doubt  that 
the  taking  of  this  account,  which  is  sought 
alike  by  the  counter-claim  and  by  the 
original  action  of  Mr.  I^add,  is  a  matter  of 
business  assigned  by  the  Act  of  1873  to 
the  Chancery  Division,  and  I  have  no 
doubt  that  the  Chancery  Division  is  more 
competent  to  deal  with  tliat  business  than 
the  Queen's  Bench  Division.  In  fact,  Mr. 
Anderson  has  put  it  that  the  result  of  its 
going  on  at  common  law  would  be  to  force  , 
or  bring  about  an  arbitration.  Now  an 
arbitration  is  not  a  proceeding,  strictly 
speaking,  by  the  Court;  but  to  refer  a 
matter  to  arbitration,  is,  to  some  extent, 
according  to  my  opinion  at  any  rate,  a 
confession  that  the  Court  is  unable  to  deal 
with  the  matter.  No  doubt  legislative 
powers  are  given  to  refer  ticcounts  to  arbi- 
tration, but  that  is  because  the  common 
law  Courts  liave  not  the  power  adequately 
to  deal  with  accounts.  The  Legislature 
having  assigned  accounts  to  the  Chancery 
Division,  the  Courts  are  not  likely  to 
transfer  them  from  the  Chancery  Division 
to  one  which  has  not  the  requisite  ma- 
chinery. 

On  the  other  hand,  it  is  to  bo  borne  in 
mind  that  the  defendant  Mr.  Ladd  has,  by 
means  of  the  affidavit  which  he  made  on 
the  summons,  obtained  the  benefit  of  de- 
fending, and  that  a  judgment  has  not  been 
signed  against  him  for  the  particular  sum 
which  Messrs.  Puleston  sought  to  recover, 
and  also  that  the  proceedings  in  the  common 
law  action  have  advanced  further  than  the 
proceedings  in  the  Chancery  action.  That 
makes  the  common  law  action  a  more 
desiiuble  one  to  be  prosecuted  than  the 
other. 

Under  these  circumstances  the  j>roper 
order  in  my  judgment  to  be  made  is  this — 
that  the  action  in  the  Queen's  Bench 
Division  should  Ije  transferred  to  the 
Chancery  Division;  that  thereupon  the 
action  originally  commenced  in  the  Chan- 
cery Division  should  be  staye<l ;  tliat  the 
costs  of  that  action  should  await  the  dis- 
cretion of  the  Judge  in  the  other  action. 

5  M 
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But  I  have  no  power,  without  the  con- 
Bent  of  Messrs.  Puleston,  to  make  such  an 
order.  Mr.  Ladd  consents  to  such  an  order 
being  made,  Massrs.  Puleston  decline  to 
permit  such  an  order  to  be  made  with 
their  consent,  and,  as  I  cannot  make  it 
without  their  consent,  the  result  is  that  no 
such  order  can  be  made.  It  appears  to  me, 
therefore,  I  repeat,  that  Messrs.  Puleston 
declining  to  allow  me  by  consent  to  make 
that  order,  which  would  be  a  proper  and 
reasonable  one — the  pi'oper  one,  because  it 
would  have  the  questions  of  account  settled 
in  the  division  which  is  capable  of  dealing 
with  the  account,  and  because  it  would 
give  them  the  advantage  of  being  plaintiffs 
in  the  action — because  it  would  give  them 
the  advantage  of  all  the  steps  that  have 
already  been  taken  in  the  common  law 
action — that  order,  I  repeat,  they  declining 
to  accede  to,  the  result  is,  in  my  judgment, 
they  are  asking  me  to  transfer  from  the 
Chancery  Division  an  action  which  is  pro- 
per for  it,  to  a  division  which  is  not  capable 
of  dealing  with  it. 

I  decline  to  make  such  an  order ;  there- 
fore I  dismiss  this  summons  with  costs. 


Solicitors— Soanios,  Edwards  &  Jones,  for  defen- 
dant; Hyde,  Tandy  &  Mahon,  for  plaintiff. 


[IN  THE  COURT  OF  APPEAL.] 

Baggallay,  L.J. 
Cotton,  L.J. 

BOWEN,  L.J.  >KETTLEWELL  r.  WATSON. 

1883. 
May  30. 

Practice — Chamjc  of  CoviHn/  Solicitors 
after  Judgment — Notice  of  Appeal  by  Nev: 
Solicitors — Sa}ne  Lotulon  Agents — Irre- 
gularity —  Order  L  VII.  ritle  7  —  Order 
LVIIL  nde  3. 

A  notice  of  appeal  was  signed  by  A  d- 
Co,  as  the  London  agents  of  B  db  Co,,  the 
appellant's  solicitors.  At  this  tim-e,  C  d- 
Co. J  who  had  been  the  ajyjyeUanVs  solictors 
down  to  the  judgment   appealed  against. 


and  who  had  throughout  aUo  cicted  6y  A 
ds  Co.,  ioere  still  his  solicilors  on  the 
record,  altliough  B  d:  Co.  toere  now  rta&n 
his  solicitors.  On  the  error  being  dis- 
covered, the  appellant  obtained  the  wwU 
order  to  change  solicitors.  The  respon- 
dent's solicitors  having  intimated  that  they 
should,  on  the  hearing  of  the  appeal,  rdjf 
on  the  mistake  as  a  fatal  irregularitjf  in 
tlte  notice  of  appeal, — Held,  on  motion  5y 
the  appellant  tliat  his  time  for  appealing 
might  under  tlie  circumstances  be  extended, 
that,  tJie  notice  of  ajypeal  being  in  other 
resjyects  regular,  the  inaccuracy  in  the 
dejscription  of  his  solicitors  did  not  in- 
validate it. 

Qutere,  whether  it  is  essential  that  a 
notice  of  appeal  should  he  signed  htf  a 
solicitor. 

On  the  1st  of  February,  1881,  jadgmmt 
was  given  on  the  trial  of  this  actaoQ  (see 
51  Law  J.  Rep.  Chanc.  281 ;  Law  Bep. 
21  Ch.  D.  685),  but  the  order  was  not 
passed  and  entered  until  the  4th  cf  Mat, 
1881. 

On  the  27th  of  April,  1882,  PkdgBtt, 
one  of  the  defendants,  gave  the  Qsotl 
formal  notice  of  appeal,  which  was  signed 
by  Massra.  Layton  <k  Jaques  as  the 
Ijondon  agents  for  Messrs.  Markland  k 
Davy,  Leeds,  the  appeUant's  solicitors. 

At  this  time  the  firm  of  Mesais.  Scbole- 
field  <fe  Son,  of  Dewsbury,  who,  from  the 
commencement  of  the  action  until  judg- 
ment, had  been  the  solicitors  of  F^i^pett^ 
still  appeared  on  the  record  as  the  s/AvOr 
toi*s  of  Padgett,  although  he  had  some 
time  previously  to  the  notice  <rf  aK>^ 
loft  them  and  retained  Messrs.  Mainland 
&  Davy  to  act  for  him. 

On  the  error  being  discovered,  the  nsatii 
summons  to  change  solicitors  was  taken 
out,  and  the  order  was  made,  and  perfected 
by  the  10th  of  May,  1882. 

The  plaintifi*s  solicitors  having  refused 
to  waive  the  ii'regularity  in  the  descrip- 
tion of  the  api)ellant*8  solicitor,  and  hav- 
ing given  him  notice  that  they  should 
seek  to  take  advantage  of  the  irr^[ularitj 
on  the  hearing  of  the  appeal,  he  now 
applied  that  the  time  for  appealing  froo 
the  order  of  the  Ist  of  Februarr  might 
}ye  extended,  or  for  such  other  order  as  the 
Court  should  think  proper. 


MICHAELMAS  1882  to  MICHAELMAS  1883. 


52.'] 

Ulewell  V.  Watton,  App, 

''datoeUy  for  the  motion. — This  motion 
light  in  order  to  save  the  expense  of 
ring  heavy  briefs  on  the  appeal  in 
»iir  notice  of  appeal  should  be  held 
lar  at  the  hearing,  and  therefore 
i.  But  the  notice  was  r^ular  in 
reepect  except  in  the  description  of 
>pdlant'B  solicitors^  It  is  a  mei-e 
rhich  can  be  cured  by  amendment 
Order  LVin.  rule  3,  or  it  is  a  case 
Lch  the  Court  has  power  to  enlarge 
me  under  Order  LVII.  rule  6,  and 

the    circumstances    will    do  so— 
^8  Case  (1)  and  Little'a  Case  (2). 
>  waa  stopped.] 

hsan,  Q.Cf  and  Zcmgworthi/y  for  the 
dent. — The  objection  to  the  notice 
>eal  is  one  of  substance.  There  is 
tice  of  appeal  here  at  all,  and  the 
int  is  now  really  asking  to  give  a 
lotice  of  appeal.  We  admit  there 
Jen  a  slip,  but  we  are  entitled  to 
Mlvantage  of  it.  It  is  not  a  case  of 
ible  accident,  nor  ai'e  there  any 
ustanoes  that  raise    an    equity    in 

of  the  appellant — In  re  Blyth  and 
'  (3),  McAndrew  v.  Barker  (4)  and 
Mansel  (5) ;  and  the  Court  will  be 
low  to  grant  an  extension  of  time 
iadgment — CoUim  v.  The  Vestry  of 
ngtan  (6).  This  notice  amounts  to 
)  intimation  of  an  intention  to  ap- 
nd  that  is  not  enough — In  re  2  he 
halloo  Company  (7). 
ther,  it  is  usual  to  recognise  only 
»licitor  on  the  record.  That  is  a 
tome  practice,  and  should  be  observed. 
PTON,  L.  J. — In  the  case  of  persons 
in  forma  pauperis  it  is  necessary 
notice  of  ap])eal  should  be  signed  by 
dtor — Perry  v.  Walker  (8);  but  is 
any  authority  for  saying  that  an 
py  notice  of  appeal  must  be  signed 
>licitor1]   . 

7  Law  J.  Rep.  Chanc.  606  ;  Law  Rep.  8 

636. 

Aw  Bcp.  8  Ch.  D.  806. 

AW  Bep.  13  Ch.  D.  416. 

7  Law  J.  Rep.  Chanc.  340 ;  Law  Rep.  7 

roi. 

7  Law.  J.  Rep.  Chanc.  870  ;  Law  Rep.  7 

riL 

9  Law  J.  Rep.  Q.D.  624 ;  Law  Rep.  5 

368. 
\xU,  p.  283 ;  Law  Rep.  22  Ch.  D.  484. 

Beav.  462. 
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In  DanieWs  Chancery  Practice  (9),  it  is 
laid  down  that  the  notice  of  appeal  must 
be  signed  by  a  solicitor,  but  no  authority 
is  cited  for  the  proposition,  except  in  the 
case  of  a  pauper. 

Lastly,  the  appellant  is  asking  for  an 
indulgence,  and,  if  the  slip  is  put  right, 
he  must  pay  the  costs  of  this  appUca- 
tion. 

BanrdsioeUy  in  reply,  on  the  question  of 
costs,  referred  to  Little* a  Case  (2),  and 
submitted  that  the  costs  of  the  application 
should  be  costs  in  the  appeal. 

Baggallay,  L.J.,  said : — In  this  case, 
within  the  time  for  appealing  from  the 
judgment  of  the  Court  below,  the  defen- 
dant gave  a  formal  notice  of  appeal  against 
that  judgment.  It  was  signed  by  Messrs. 
Layton  k  Jaques  as  agents  for  Messrs. 
Markland  k  I>Ekvy,  Leeds,  the  solicitors  of 
the  defendant  Padgett.  Messrs.  Layton 
k  Jaques,  during  the  proceedings  in  the 
action  from  its  commencement  down  to 
the  judgment  at  the  tiial,  were  also  the 
agents  for  Messrs.  Scholefield  k  Sons, 
who  were  originally  the  solicitors  on  the 
record  for  the  defendant  Padgett.  Sub- 
sequently to  the  judgment  Padgett 
changed  his  solicitors,  and  retained  Messrs. 
Markland  k  Davy,  but  no  formal  order 
to  change  solicitors  was  obtained.  Messrs. 
Scholefield  k  Son  therefore  remained  on 
the  record  as  the  solicitors  of  Padgett, 
but  practically  Messrs.  Markland  k  Davy 
were  his  solicitors. 

In  that  respect,  therefore,  there  was  an 
inaccuracy  in  the  notice  of  appeal  in  the 
description  of  Messrs.  Layton  k  Jaques, 
because,  although  they  were  the  agents  for 
Messi's.  Scholetield  k  Son,  the  latter  were 
not  the  solicitors  of  Padgett  at  that  time. 
The  inaccuracy  having  been  discovered,  the 
usual  oixlcr  to  change  solicitors  was  obtained, 
and  perfected  by  the  10th  of  May.  Nothing 
further  was  heard  from  the  plaintiff's 
solicitors  until  they  said  they  should  seek 
to  take  advantage  of  the  inaccmucy  on 
the  hearing  of  the  appeal.  Now  I  think 
this  notice  of  motion  is  right,  iissuming 
the  original  notice  of  appeal  was  invalid. 
I  do  not,  however,  retire  at  all  from  my 
judgment    in   Collins    v.    The    Vestry  of 

(9)  p.  1440. 
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Paddivffton  (6)  as  to  extending  the  time 
for   ap[)e}il.      I    think   the  circumstances 
must  be  very  special  indeed  to  justify  an 
extension  of  time.     Wiiether  the  circum- 
stances here  would  be  sufficient  is  not  to 
my  mind  material,  though  the  bias  of  my 
mind  would  bo  to  grant  it ;  but  I  prefer 
to  rest  my  judgment  on  the  fact  that  the 
original   notice   of  appeal,   though  some- 
what inaccurate — T  prefer  that  expression 
to   "  irregular "  —  was   a  valid  notice  of 
appeal,  and,  having*  been  properly  set  down, 
will  come  on  in  due  course  to  be  heard. 
The  imuxjuracy,  in  my  opinion,  is  not  such 
as  to  invalidate  that  notice  of  appeal.     No 
one  was  deceived  by  the  notice,  for  Messrs. 
Layton  k  Jaques  were  in  fact  the  agents 
for  Padgett's  solicitors.     I  think  therefore 
that   there   should   be   no   order   on  this 
motion,   except  an    intimation   that  the 
notice  of  appeal  that   has  been  given  is 
regular,  and  should  lie  set  down.     As  to 
the  costs —  the  api)ellant  has  come  hei-e  for 
an  indulgence,  and  he  must  thei-efore  pay 
the  costs  of  it. 

Cotton,  L.J.,  said : — In  this  case  I 
think  this  application  was  unnecessary. 
The  original  notice  of  appeal  was  signed 
by  Messi*8.  Ijayton  k  Jaques  w»  agents  for 
Markland  k  Davy,  the  solicitors  of  the 
api>ollaiit.  As  far  as  1  can  a*<certain,  there 
is  nothiug  in  the  orders  or  rules  that 
reijuires  a  notice  of  ap{>eal  should  be  signed 
by  a  solicitor,  except  that  in  the  case  of 
piupci's  8U(;h  notices  must  be  signed  by  a 
solicitor.  But  it  is  not  necessary  to  decide 
that  point,  Ixjcause  here  the  notice  of 
appeal  is  in  fact  signed  by  Messi-s.  Layton 
k  Jaques,  not  for  Messrs.  Scholetield  k 
Son,  but  for  IVlessrs.  Markland  k  Davy, 
who  were,  and  are  really,  the  solicitors  of 
the  apjKjUant.  In  my  opinion,  therefore, 
although  there  is  an  inaccurjicy  as  to  the 
position  of  Messrs.  Layton  k  Jaques,  it  is 
a  mere  false  description  not  sulHcient  to 
invalidate  the  notice  of  appeal.  There  is 
therefore  a  suflicient  notice  of  api)e{il,  and 
this  a[)plication  was  unnecessary,  and 
therefoi*e  the  appellant  must  pay  the  costs 
of  it. 

BowEN,  L.J.,  said  : — I  am  of  the  same 
opinion.  The  original  notice  of  apj>eal 
was  a  valid  notice,  >»!  though  it  contains 


an  inaccurate  description  of  the  appel- 
lant's solicitors,  by  reason  of  the  names  of 
Messrs.  Scholefield  k  Sons  being  still  on 
the  record  as  the  appellant's  solicitors.  It 
is  within  the  principle  faUa  demomtratia 
non  nocet.  Nobody  has  been  misled  or 
injured  by  the  inaccuracy.  It  was  a  mere 
mistake  in  description,  and  did  not  mislead 
any  one.  There  is  therefore  an  effectual 
notice  of  appeiU,  and  in  my  opinion  there 
should  be  no  order  on  this  motion,  except 
that  the  applicant  do  pay  the  costs  of  it 

Solicitors— Layton  &  Jaques,  agents  for  Mark- 
land  &  Davy,  Leeds,  for  appellant ;  PateiscHi, 
Snow,  6c  Bloxam,  agents  for  Dibb,  AtkiiisoD  & 
Braithwalte,  Leeds,  for  respondent. 


re   GODFREY.      GODFMI 
V.    FAULKKEB. 


Bacon,  V.C.  1  j- 

1883.     y^ 

May  24,  25.  J 

Tncstee  —  Investment  on  Mortgage  of 
Agricultural  Land — Valuation — Rule  at 
to  two-thirds  of  Value  —  LiabiUty  (^ 
Trustee. 

In  1 869  M.  purcliased  a  farm  of  147 
(teres  from  tlie  governors  of  Christ's  Hot- 
jdtal  for  6,895/.,  behnj  the  valuation  thin 
made  on  heJudf  of  th-e  vendors.     In  1870 
G.  and.  F.,  trustees  of  a  toill  {icith  power 
to   lend    on  contrihtUory  mortgage),  ad- 
vanced  2,400/.,  whUe  another  person  ad- 
vanced 2,600/.,  making  5,000/.  in  aU,  <m 
contributory  mortgage  to  J/,  on  the  fan^ 
G.  xras  one  of  the  governors  of  Chfist't 
Hospital,  and  also  solicitor  to  the  hospitd, 
ami  also  to  th^  trust  estate.  ^Vo  independent 
valuation    was   made    on    behidf  of  tki 
morfgayecSj  hiU  they  relied  on  the  valua- 
tion  made  on  helialf  of  t/ie  vencUyrs.  (?«ta? 
to  agricultural  depression  the  farm  vent 
out  of  cultivation  aiul  could  not  he  Ui  or 
sold,  and  J/.,  the  mortgagor,  b^^afoe  m- 
solvent.     In  an  action  by  the  benefciari/ 
to  make  the  tncstees  linble  for  the  loss  sta- 
tnined^—RGld,  that  the  t'rtfM^'V  h^l  wt 
(fcfrd  other inise  than  jfrndent  men  kw* 
have  acted  in  t/ie   coiuhict  of  their  oien 
affairs  J  and  were  twt  licd>k. 
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In  re  Qodfrvy. 

The  rule  that  trustees  arc  not  to  advance 
more  iluui  twO'thirds  of  tits  value  of  (ifjrL 
cultural  land  is  not  to  he  aj)plied  with 
mathematical  accuracy. 

This  was  an  action  by  the  widow  of  the 
late  T.  C.  Godfrey,  who  died  in  1858, 
to  make  the  defendant,  W.  C.  Faulkner, 
the  surviving  trustee  of  his  will,  and  the 
estate  of  Daniel  Godfrey,  a  deceased  trus- 
tee, liable  for  an  alleged  improper  invest- 
ment of  the  trust  funds,  to  which  in  the 
events  which  had  happened  the  widow  was 
now  absolutely  entitled. 

By  his  will  the  tesUitor  empowei'ed  his 
trustees  to  invest  on  a  contributory  mort- 
gage, and  he  directed  that  Daniel  Godfrey 
(who  was  a  solicitor)  should  be  solicitor 
to  the  trust  estate. 

It  appeared  tbit  in  18B8  E.  T.  Middle- 
ditch,  a  farmer,  was  treating  with  the 
governors  of  Christ's  HospiUd  for  the 
purchase  of  a  freehold  farm  of  147  acres, 
called  the  Hospitjil  Farm,  and  situate  at 
Broad  Blunsdon,  in  the  county  of  Wilts. 
Daniel  Godfrey  was  himself  one  of  the 
governors  of  Christ's  llaspit'il,  and  wjis 
Holidtor  to  the  ho.spital.  In  1868  the 
farm  was  valued  by  W.  Bryan  Wood,  of 
Chippenham,  a  hmd  surveyor  and  viilucr, 
on  behalf  of  the  governors  of  Christ's 
Hospital,  at  6,800/.,  and  the  timV)er  at 
95/L  \8.  9<Z.,  and  Middlcditch  agieed  to 
parchase  at  tliis  price,  and  the  farm  was 
conveyed  to  him  by  deed  date<l  the  17th 
of  August,  1869.  In  the  matter  of  this 
purchase  Middlcditch  employed  his  own 
solicitor,  Mr.  Crowdy,  of  High  worth,  near 
Farringdon. 

It  appeared  that  Middlcditch  had  re- 
quested the  govei*nors  of  Christ's  Hospital 
to  allow  5,000/.  to  remain  on  mortgage, 
which  the  Charity  Commissioners  i-efused 
to  allow;  and  then  Daniel  ( rodfi-ey  oifered 
to  advance  5,000/.,  tis  to  2,600/.  out  of 
moneys  belonging  to  a  Mi's.  Charlotte 
Faulkner,  and  as  to  the  remaining  2,400/. 
out  of  moneys  of  the  cstfite  of  the  testator. 
The  money  wjis  contributed  in  these  pro- 
portions, and  the  mortgage  carried  out  by 
deed  dated  the  24th  of  ALiy,  1870,  whei-e})y 
the  farm  was  conveye<l  to  W.  C.  Kaulkuor, 
Daniel  Godfrey,  ami  Mi-s.  Charlotte  Faulk- 

r,  as  joint  tenants,  to  secure  the  principal 
of  5,000/.  with  interest  at  four  per 
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cent.  No  independent  valuation  of  the 
property  was  made  on  behalf  of  the  mort- 
gagees. 

Daniel  Godfrey,  who  had  throughout 
acted  as  solicitor  to  the  trust  estate,  die«l 
in  1877,  aud  about  that  time  the  interest 
on  the  moi-tgage  fell  into  aiTears,  and  the 
farm  had  since  gone  out  of  cultivation, 
and  was  now  unlet.  MiddlcKlitch  was 
insolvent.  It  appeared  that  in  1868  the 
farm  was  rated  at  a  gross  estimated  rental 
of  155/.  bs.  bd.  The  plaintiff,  by  her 
statement  of  claim,  alleged  that  the  trus- 
tees had  acted  on  an  erroneous  valuation 
made  on  behalf  of  the  vendors  to  Middle- 
ditch,  and  advanced  too  lai^e  an  amount 
even  on  that  valuation,  and  claimed  a 
dechirjition  that  W.  C.  Godfrey  and  the 
estate  of  Daniel  (Godfrey  were  jointly  and 
severally  liable  to  pay  to  the  phiintifiT  the 
sum  of  2,400/.  and  interest,  and  conse- 
quential relief. 

W.  C.  Faulkner,  by  his  statement  of 
defence,  denied  that  the  mortgage  wtis  an 
improper  investment,  and  alleged  that  he 
had  left  the  management  of  the  trust 
estate  entirely  in  the  hands  of  Daniel 
Godfixjy.  The  correspondence  which 
passed  between  W.  C.  Faulkner  and  Daniel 
Godfrey  is  refenxid  to  in  the  judgment. 
The  executors  of  Daniel  Godfrey,  by  their 
defence,  stated  in  detail  the  circumstances 
under  which  the  mortgage  was  oirried 
out,  and  that  on  the  occasion  of  the 
mortgage  Mra.  Charlotte  Faulkner,  the 
defendant  W.  C.  Faulkner,  and  Daniel 
Ciodfrey  had  produced  to  them  the  valua- 
tion which  had  been  made  bv  the  said  W. 
Br}'an  Wood,  who  was  known  to  them  as 
a  surveyor  of  eminence,  and  under  the 
cii*cum8tanccs  of  that  valuation  having 
l)oen  so  recently  made,  and  of  the  purchase 
having  been  made  by  the  said  E.  T. 
Middlcditch  on  the  l>asis  of  it,  they  con- 
sidei-eil  thenisc^lves  justified,  and  submitted 
that  they  were  fully  justified,  in  acce])ting 
that  valuation  and  in  not  putting  the  mort- 
gjigor  to  the  expense  of  a  fresh  valu;ition, 
and  they  accordingly  advanced  the  sum  of 
5,000/.  to  the  said  E.  T.  Middlcditch. 

W.  Bryan  Wood  made  an  aflidavit  on 
l)chalf  of  the  plaintilf  in  this  jvction,  in 
which  he  stfited  that  he  value<l  the  farm 
at  a  price  which  he  consideixnl  Middlcditch 
as  adjoining  owner  might  fairly  be  asked  to 
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give ;  that  he  considei-ecl  the  farm  capable 
of  improveuient,  and  added  500/.  for  latent 
value  in  conset^uenco  ;  that  he  should  not 
have  valueil  the  farm  in  the  same  way  on 
behalf  of  an  intending  mortgagee;  that 
his  viiluation  was  not  intended  for  and 
would  not  have  been  applicable  to  the 
case  of  a  mortgage  loan,  and  that  in  that 
oise  he  should  not  have  added  anything 
for  latent  value.  Owing  to  ill-health  the 
deponent  was  unable  to  undergo  cross- 
examination  on  this  affidavit. 

Evidence  was  a<lduced  on  behalf  of  the 
defendants,  shewing  that  the  Broad  Bluns- 
don  farm  was  hetivy  land,  and  though 
such  land  was  in  demand  in  the  year  1870, 
yet,  owing  to  the  wet  seasons  and  Ameri- 
can competition,  there  had  lieen  a  great 
depreciation  in  the  value  of  farming  land, 
and  especially  in  land  of  this  character, 
and  that  acres  upon  acres  of  such  land, 
which  used  to  command  high  rents',  had 
pi-actically  fallen  out  of  cultivation,  and 
could  not  now  command  any  rent  or 
market.  Middlcditch  himself  deposed 
that  these  circumstances  only  prevented 
him  carrying  on  the  Hospital  Farm  at  a 
profit,  and  reduced  it  from  an  ample 
and  suiiieient  security  to  an  insufficient 
one. 

Mr.  Jonas,  of  the  firm  of  Drivers  k  Co., 
estate  tigents,  on  lx?half  of  the  defendants, 
also  deposed  that  in  July,  1877,  his  firm 
wjis  instructed  on  Ixihalf  of  Middleditch 
to  sell  the  freehold  estiite  at  Broad  Bluns- 
don,  comprising  in  the  whole  670  acres, 
including  the  Hospital  Farm,  and  that  in 
preparation  for  the  sale  he  made  a  detailed 
valuation  of  the  proiKjrty,  and  that  his 
firm  were  then  of  opinion  that  the  Hospital 
Farm  was  well  worth  the  sum  of  7,500/., 
exclusive  of  the  timber,  which  was  at  the 
i-at<3  of  50/.  i)er  acr(»,  and  that  the  reserves 
placed  on  the  several  lots  were  at  a  higher 
rate  per  acix)  than  what  they  valued  tlie 
Hospital  Farm  portion  of  the  estate  at.  No 
piirt  of  the  property  was  sold,  and  the  at- 
tempted sales  wei*e  abortive. 

The  action  now  came  on  for  trial. 

1 1  or  ton  Smith,  Q.C,  and  lUakesley,  for 
the  plain  til  V. — The  irustei^s  ought  not  to 
have  trusted  to  a  valuation  made  on 
])ehalf  of  the  vendors,  but  to  have  had  an 
independent   valuation  made  —  Inyle   v. 


Partridge  (1)  and  Budge  v.  Gummow  (2). 
But  even  according  to  the  vendor's  valua- 
tion, the  trustees  advanced  too  much, 
since  two-thirds  of  the  value  would  have 
been  4,59G/.  lis,  6t/.,  not  5,000/,  The 
estimated  rental,  155/.,  did  not  equal  the 
amount  of  interest  on  the  mortgage,  which 
was  200/. 

Hemming f  Q.(7.,and  Ravoiinson^  for  the 
executors  of  Godfrey. — There  is  no  arbi- 
trary rule  that  trustees  may  only  ad- 
vance up  to  two-thirds  of  the  value;  the 
tiue  rule  is  that  trustees  may  deal  with 
the  trust  property  as  a  prudent  man 
would  deal  with  his  own  property.  In 
Jones  V.  Letois  (3)  trustees  advanced  nuae 
than  two-thirds  in  value,  and  were  hdd 
not  liable. 

[J/orto7i  Smith,  Q.C,  —  That  case  ia 
•stated  to  have  been  reversed  upon  appeal, 
'*  but  on  what  grounds  not  known'' — Lewii^ 
on  Trusts  (4)].  The  rule  and  principles 
are  laid  down  in  Ex  parte  Belchier  (5) 
and  the  recent  case  of  Speight  v.  Gaunt 
(G).  In  the  cases  of  Ingle  v.  Partridge 
(1)  and  Budge  v.  Gummow  (2)  there  was 
negligence.     There  was  none  here. 

Millar f  Q.C,  and    Vernon  Smith,  for 
Faulkner,  supported  the  same  ailment 

llorton  Smith,  Q.C,   replied,  and  re- 
ferred to  Clough  v.  Bond  (7). 

Bacon,  V.C. — This  case  belongs  to  a 
class  in  which  a  trustee  is  called  upon  to 
administer  the  trusts  of  a  will  aca>rdiog 
to  law.  The  duty  of  a  trustee  is  to  deal 
with  property  entrusted  to  his  care 
exactly  as  any  prudent  man  would  deal 
with  hLs  own  propai'ty.  But  the  words 
in  which  it  is  expreissed  must  not  be 
strained  beyond  their  meaning.  Biuinees 
men  in  their  dealings  incur  risk.  Those 
things  may  happen  and  muBt  happen  in 
almost  all  human  affairs,  so  that,  not 
intending,  so  far  as  1  am  concerned,  to 
i^'lax  the  strict  meaning  of  that  role  1 

(I)  :U  Ileav.  411. 

(1?)  42  Law  J.  Rep.  Chanc.  22 ;  Law  Rep.  T 
Chanc.  719. 

(:{)  3  I)e  (Jcx  &  H.  471  ;  18  Law  J.  fiep. 
Clianc.  430. 

(1)  (>the<l.  1875,  p.  287rt. 

(."))  Ami).  218. 

(«)  Ante,  p.  503 ;  Law  Rep.  22  Ch.  D.  727. 

(7)  3  Myl.  &  Cr.  4»0.  496 ;  8  Law  J.  Rq^ 
Chanc.  61. 
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have  referred  to,    still   I  must  consider 
that  that  rule  is  the  only  one  I  have  to 
attend  to  in  this  ease.     A  great  deal  of 
time  has  been  si)ent — I  do  not  say  use- 
lessly spent — in  going    through   all    tlie 
smallest  details  in  this  case,  all  the  steps 
that  were  taken,  all  the  letters  that  were 
written,  all  the  accidents  that  hapjiened 
and  so  on ;  but,  after  all,  it  must  come  back 
to    this — the    pLaintiff  says,   "You,   the 
defendants,  have  wronged  me.     You  were 
entrusted  with  my  money  to  lay  out  as  a 
prudent  man  would  lay  it  out.    You  have 
not  discharged  that  duty ;  and  therefore 
pay  me  bs^k  my  money.''     That  is  the 
whole  case.     Now  the  facts  upon  which 
they  arise  are  simple  enough  in  themselves. 
I  should  observe  that  there  Ls  no  sugges- 
tion of  bad  faith,  no  suggestion  of  cul- 
pable negligence,  and    no  suggestion  of 
misconduct  by  any  one  of  the  parties  here 
ooneemed.       They    are     all    respectable 
people,  and  throughout  the  transactions 
nave  conducted  themselves  as  respectable 
people  do.     The  case  begins  with  the  will 
of  a  Mr.  Godfrey,  who  gives  his  estate 
upon  trust  to    Mr.   Faulkner  and   Mr. 
Ihaniel  Godfrey.      He  docs  not  enlarge 
the  duty  of  the  trustees,  does  not  curtail 
it  in  any  respect,  and  does  not  exempt  it 
^m  the  rule  I  have  referred  to.     Thei'e 
is  this  feature  also :  having  great  con- 
fidence in  one  of  the  trustees  by  reason  of 
his  professional  capjioity,  he  desires  that 
he  shall  be  the  person  to  conduct  profes- 
sionally the  operations  incident  to  these 
trosts   which   are  to    be  executed,   over 
what  it  is  now  unnecessary  to  advert  to. 
There  came  a  time  when  the  trustees  in 
the  exercise  of  their  discretion  were  allied 
upon   to  deal,  or  thought  it   right   they 
abould  deal,  with  a  sum  of  2,400Z.     Now 
the  particulars  of  that  are  contained  in 
the  evidence  which  has  1>een  adduced,  and 
they  consist  of  a  letter  fi-om  Mr.  Daniel 
Gkxlfrey  to  Mr.  Faulkner,  his  co-trusteo, 
dated  the  24th  of  Decem1)er,  1809  ;  and  it 
is  quite  necessary  to  attend  to  the  corre- 
spondence, because  that  s})eaks  plainly  of 
what  it  is  said  they  intend  to  do,  and  we 
must  take  it  that  what  they  siiid   they 
meant,  and  what  they  meant  they   did. 
The  letter  is  this,  "  My  dear  sir, — I  write 
to  ask  if  you  will  join  the  2,400^.  lately 
paid  in  from  Coleman's    mortgage   with 
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the  2,600Z.  I  have  to  advance  from  another 
quarter,  to  make  up  5,000/.,  at  four  per 
cent.,  upon  the  freehold  farm  of  147a.  Ir.  3p. 
near  High  worth,  lately  purchased  for 
7,000^.  If  so,  I  will  get  the  security  com- 
pleted as  soon  as  I  can.  It  will  produce 
Mrs.  Goilfrey  better  interest  than  she  now 
gets  upon  deposit  at  the  London  and 
County  Bank  of  the  2,400/."  That  letter 
is  answered  by  Mr.  Faulkner  on  the  next 
day.  "  I  have  no  objection  to  your  lending 
Mrs.  Grodfi*ey*s  money  on  the  security  you 
name,  provided  you  think  it  desimble  to 
do  so.  I  suppose  you  cannot  get  a  quarter 
or  a  half  per  cent.  more.  I  liave  no  doubt 
it  would  1)0  very  acceptable  to  her."  Tliose 
are  very  businesslike,  plain  letters.  No- 
body can  impute  to  the  trustees  that  they 
disregard  the  plaintitTs  interest.  The 
estate  had  been  purchased  for  about 
7,000/.,  and  the  circumstances  under  which 
the  purchase  had  been  made  are  those  on 
which  the  plaintiflf  mainly  relies  to  estab- 
lish the  cliarge  of  culpable  negligence 
against  the  trustees,  one  living  and  the 
other  i-epresented  by  the  other  defendants 
in  this  suit.  What  do  they  turn  out  to 
be  1  The  Charity  Corporation  having  this 
estate  to  sell  employ  a  man  to  value ;  he 
values  it ;  his  evidence  has  been  read,  and 
the  i-esult  of  his  evidence  is  that  he  valued 
it  at  an  excessive  piice,  at  more  than  its 
real  value,  and  he  explains  in  his  evidence 
why  he  did  that.  He  said,  I  valued  it, 
not  for  a  mortgage,  but  I  valued  it  for  the 
owners,  to  guide  them  in  the  sale  which 
they  were  about  to  make,  at  G,890/.  Mr. 
Godfi'ey  was  a  meml)er  of  that  cor|)oration 
that  was  going  to  sell  (his  property,  and 
he  was  one  of  the  {>or8ons  who  had  em- 
ployed Mr.  Wood  to  make  that  valuation, 
so  that  he  wtis  in  possession  of  the  Cict  ot 
Mr.  Woo<r8  notion  that  the  seller  might 
ask  7,000/.  for  it.  What  a  vendor  may 
ask  is  one  thing,  what  he  may  accept  is 
another,  but  noither  one  nor  the  other 
furnish  a  reasonable  gi-ound  for  saying  what 
is  the  true  value  of  tlie  thing  to  be  bought. 
Having  sold  this  to  Middleditch  for  nearly 
7,000/.,  Mr.  Godfn»y  proiKwos,  in  the  letter 
I  have  read,  to  his  co-trustee  to  take  a 
mortgage  for  5,000/.  Is  thore  any  im- 
prudence in  that?  Putting  the  rule  as 
strictly  as  you  like,  and  considering  the 
matter  as  if  he  had  been  dealing  with  his 
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own  interest,  is  there  anything  so  ver}'  un- 
i^eaBonable  in  what  he  did  1  In  perfectly 
good  faith,  and  with  a  perfectly  gootl 
desire  to  do  all  that  they  could  for  Mrs. 
Godfi*ey  to  secure  this  sum  of  money  to  be 
lent  ui)on  moi'tgago,  the  two  tnisteos  tliink 
that  it  is  a  resisonable  tninsaction  for  them 
to  enter  into. 

How  does  that  come  within  the  rule 
which  says,  that  unless  a  trustee  does  as  a 
j)rudent  man  would  with  his  own  money 
he  shall  be  held  to  have  done  a  wrong? 
I  can  see  nothing  that  was  imprudent  in 
what  was  done  here.  If  times  had  been 
better,  and  if  Middleditch's  expectations 
in  managing  this  farm  in  that  neighbour- 
hood had  b^n  realised,  the  security  would 
have  been  a  i)erfectly  good  one.  For 
several  years,  from  the  date  of  the  mort- 
gage up  to  1877,  the  interest  was  paid, 
though  irregularly — I  suppose  there  are 
a  large  propoition  of  cases  of  mortgages 
in  which  the  interest  is  not  paid  on 
quarter-day  or  the  half-yearly  day  on 
which  it  is  due ;  but  interest  was  paid  up 
to  1877.  The  evidence  is  that  since  then 
farming  has  l)een  so  bad  that  the  farmers 
have  teen  ruined,  thfit  Middleditch  has 
become  bankinipt,  that  a  man  who  had 
been  doing  well  before  had  been  reduced 
to  the  utmost  extremity,  and  that  the  pro- 
I)erty  is  not  now  saleable.  But  there  is 
one  thing  which  has  not  been  very  much 
observed  upon.  T  will  read  the  evidence 
of  Mr.  Jonas  in  this  matter,  which  is,  in 
my  opinion,  very  well  worth  attending  to. 
Mr.  Jonas  Siiys,  in  July,  1877,  he  was 
instructed  on  l)ehalf  of  Middle<litch.  That 
he  then  made  a  detailed  valuation  of  the 
land  of  tlie  Hospital  Fann  ;  that  the  Hos- 
pital Fju*m,  portion  of  Middleditch*s  estate, 
was  well  worth  the  sum  of  7,500^.,  exclu- 
sive of  the  timber  thereon,  which  is  at  the 
rate  of  al)Out  50/.  per  acre ;  that  the  reserves 
placed  uj)on  the  lots  in  contemplation  of 
the  alKU-tive  sjilo  in  1877  were  at  a  higher 
rate  than  that  at  which  he  valued  the 
Haspit4il  Farm  portion  of  the  said  estjite 
at.  That  is  evidence  on  which  I  am  asked 
to  say  that  these  two  trustees  did,  wilfully 
disr^arding  their  duty  to  their  cestui  que 
trust,  take*  a  mortgage  for  .5,000/.  on  this 
estate  wliicli  was  bouj^lit  for  nearly  7,000/., 
and  that  th(*y  have  th('relbi*o  made  them- 
selves personally  liable  for  all  the  loss  that 


may  have  ensued  by  reason  of  the  disaster 
which  has  since  fallen  upon  the  property. 

Now  the  case  of  Speight  v.  Gaunt  (6), 
which  has  been  so  much  referred  to,  con- 
tains some  o1)servations  which  I  may  as 
w(41    i*ead.      The   Master   of   the    Rolls, 
having  the  case  before  him,  in  which  he 
examined  all  the  authorities,  and  went 
into  the  matter  i^ith  very  great  minute- 
ness, says  (at  page  746)  this  : — "  I  tliink  it 
is  the  duty  of  the  Court,  in  those  ctBes 
where  there  is  a  question  of  nicety  as  to 
construction  or  otherwise,  to  lean  to  tbe 
side  of  the  honest  trustee,  and  not  to  be 
anxious   to   find   fine  and   extraordinaiy 
reasons  for  fixing  him  with  any  liabilily 
ui>on  the  contract.     You  are  to  endeavDor 
as  far  as  possible,  having  regard  to  tlie 
whole  transaction,  to  avoid  making  ao 
honest  man,  who  is  not  paid  for  the  per- 
formance of  an  unthankful  office,  liable  fiv 
the  failure  of  other  people,  from  whom  he 
receives  no  benefit.     I  think  that  is  the 
view  which  has  been  taken   by  modem 
Judges,  and  some  of  the  older  cases  in 
which  a  different  view   has  been  taken 
would  now  be  repudiated  with  indigna- 
tion.''    If  I  were  to  adopt  that  as  a  pro- 
position of  law,  and  apply  that  to  this 
case,  what  can  I  find  to  blame  in  the  con- 
duct of  these  trustees  ] 

Then  there  is  the  point  of  arithmetic. 
It  is  said,  without  taking  into  aooonnt 
what  Mr.  Wood  has  designated  as  the 
"  latent  value,"  the  amount  advanced  was 
more  than  two- thirds  of  the  estimated 
value  of  the  farm  ;  and  'when  this  amoont 
ha.s  been  exceeded  the  rule  becomes  strictlj 
applicable.  But  the  test  always  has 
been — Is  this  what  a  prudent  man  wonld 
have  done  with  his  own  money  I  Let  ns 
try  Mr.  Godfrey's  conduct  in  that  respect 
As  a  member  of  the  corporation,  he  was 
advised  that  the  property  was  wwth 
7,000^,  and  he  applies  to  Mr.  Faulkner, 
who  is  a  skilful  agriculturist,  and  a  man 
of  business,  and  says : — "  This  estate, 
which  was  lately  sold  for  about  7,0001, 1 
proiKJse  to  invest  the  trust-money  in,  in 
oixlor  to  get  a  better  interest  for  Mrs. 
Godfrey."  That  is  the  case  which  is  the 
foundation  of  this  suit ;  and  because  200/1, 
300/.  or  500/.  more  than  the  proper 
amount  of  the  mortgage-money,  whi<A 
ought  to  have  been  invested,  has  been  in- 
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Tested,  I  am  asked  to  fix  these  two  honest 
men,  one  alive,  and  the  other  through  his 
representatives,  with  the  consequences  of 
having  exercised  theii*  thankless  office  as 
they  have  done.  And  why  1  To  the  wea- 
ther, which  has  caused  the  disaster  which 
has  fallen  upon  the  agricultural  interest, 
and  to  that  alone,  is  ascribed  any  loss  that 
has  been  sustained ;  and  I  am  asked,  by 
the  decree  which  Mr.  Horton  Smith  asks 
me  to  make,  to  &x  these  gentlemen  with 
liability.  I  make  no  such  order.  Keeping 
to  the  rule  I  have  before  mentioned,  and 
with  a  perfect  desire  to  do  justice  between 
the  parties,  and  to  see,  as  far  as  I  am  con- 
cerned, that  the  rule  is  unimpaired  which 
makes  trustees  liable  for  the  acts  they 
perform  in  the  discharge  of  their  duty,  I 
decline  to  make  any  such  decree  as  is 
asked  for  in  this  Ciise.  I  dismiss  this 
action  without  costs,  but  the  tinistees  can 
take  their  costs  out  of  the  estate. 


8olicitoT8~R.  J.  Child  &  Son,  agents  for  £. 
Ormond,  Wantaj^c,  for  plaintiff;  Newman, 
Strctton  Sc  Hilliard,  for  Mr.  Godfrey's  repre- 
sentatives ;  Level],  Son  Sc  Pitficld,  agents  for 
Dayman  Sc  Walsh,  Oxford,  for  Mr.  Faulkner. 
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1883.  >    WOODHOUSB  V,  SPURGEON. 

July  10.    J 

Wm  —  Ctynaiructioii  —  Life  Interest  hy 
Implication. 

By  deed,  peraonaUy  was  settled  on  timet 
for  the  wife  for  life,  and  after  her  death  to 
pay  the  income  durijiy  the  hiLshmuVs  life 
OB  the  wife  should  by  will  appoint ;  ami  if 
no  children,  then  in  the  event  whidi  hap- 
pen^ in  trust  for  her  appointees  hy  vnll, 
remainder  to  her  statutory  iiext-ofkin. 
The  wife,  hy  will,  appointed  the  fund  after 
her  huahand^s  deat?i,  "  but  not  to  affect  the 
income  thereof  during  his  life,^*  to  some 
{fnU  not  all)  of  her  next-of-kin : — Held, 
that  her  husband  did  not  take  a  life  in- 
ierett  hy  implication. 

"By  a  deed,  dated  August,  1860,  made  on 
the  occasion  of  the  marriage  of  the  defen- 
YOL.  62.— Chamc. 


dant,  the  Rev.  James  Archer  Spurgeon, 
and  Emily  Goorgina  Burgoyne,  certain 
personal  property  (then  in  revci'sion)  was 
settled  on  trust  that  the  trustees  should 
pay  the  income  to  the  intended  wife  for 
life  for  her  separate  use ;  and  after  lier 
decease,  if  the  defendant  J.  A.  Spurgeon 
should  survive  her,  that  they  should  pay 
the  income  during  his  life  as  the  said 
Emily  Qeorgina  Spurgeon,  notwithstanding 
coverture,  should  by  will  appoint ;  and  it 
was  declared  that,  after  the  determina- 
tion of  the  trusts  aforesaid,  the  trustees, 
in  the  event,  which  happened,  of  there 
being  no  child  of  the  marriage  to  take  an 
intei'est  under  the  settlement,  the  trustees 
should  stand  pos.sessed  of  the  trust  funds, 
in  case  the  defendant  J.  A.  Spurgeon 
should  die  in  the  lifetime  of  the  said 
Emily  Greorgina  Spurgeon,  in  trust  for 
the  said  Emily  Georgina  Spurgeon,  her 
executors,  administrators  and  assigns. 
But  in  case  the  said  Emily  Qeorgina 
Spurgeon  should  die  in  the  lifetime  of  the 
defendant  J.  A.  Spurgeon,  then  upon 
and  for  such  trusts,  intents  and  pur- 
poses, and  with  and  under  and  subject  to 
such  powers,  provisions  and  declarations 
as  the  said  Emily  Georgina  Spurgeon 
should,  notwithstanding  her  coverture,  by 
will  or  codicil  direct  or  appoint;  and  in 
default  of  such  direction  or  appointment, 
and  so  far  as  any  such  direction  or  appoint- 
ment should  not  extend,  in  trust  for  such 
person  or  i)ersons  as  at  the  decease  of  the 
said  Emily  Georgina  Spurgeon  would 
have  become  entitled  thereto  under  the 
statutes  for  the  db^tribution  of  the  per- 
sonal est-iiteis  of  intestates,  in  case  the 
said  Emily  Georgina  Spurgeon  had  died 
possessed  thereof  intestate  and  witliout 
having  been  married;  such  persons,  if 
moi-e  than  one,  to  take  as  tenants-in- com- 
mon in  the  shai-es  in  which  they  would 
have  been  entitled  under  the  same  sta- 
tutes. 

In  March,  1862,  some  peinsonal  jn-o- 
I)erty  in  possession  was  settlc<l  on  the 
same  trusts.  In  April,  18C2,  Mi-s.  Spur- 
geon made  a  will,  by  which — after  reciting 
the  settlement,  and  that  under  the  trusts 
thereof,  after  her  decease,  in  case  she 
should  die  in  the  lifetime  of  her  husband, 
and  without  leaving  any  chihl  who  should 
attain  a  vested  interest,  such  property  was 
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to  go  and  be  upon  such  trusts  as  she 
should  by  her  will  appoint  —  she  gave, 
directed  and  appointed  all  such  property 
BO  subject  to  her  disposition  as  aforesaid, 
and  from  and  after  the  decease  of  her  said 
husband  (but  not  to  atTect  the  income 
thereof  during  his  life),  in  equal  fifth  parts, 
unto  and  between  her  brother.  Captain 
Hugh  Talbot  Burgoyne,  and  her  sisters, 
Margaret  Wrottesley,  Selina  Henrietta 
BurgojTie,  Caroline  Stopford  and  Eliza- 
beth Montague  Woodhouse,  being  one- 
fifth  part  for  each  of  them  her  brother  and 
sisters  respectively ;  and  she  directed  the 
trustees  of  the  settlements  to  dispose  of 
such  property  accordingly.  She  did  not 
appoint  any  executor. 

Mrs.  Spurgeon  died  in  September,  1881. 
Her  brother  Hugh  Talbot  Burgoyne  had 
predeceased  her.  The  persons  who  would 
have  taken  under  the  settlements  in  de- 
fault of  appointment  were  her  five  sisters 
mentioned  in  her  will,  and  Hugh  J.  D. 
Gretton,  the  only  child  of  a  sister  who 
had  predeceased  her. 

This  was  an  administration  action, 
brought  by  the  trustees  of  the  settlements, 
to  determine  who  was  entitled  to  the  pro- 
perty during  the  life  of  J.  A.  Spurgeon, 
and  who  wjis  entitled  to  the  lapsed  share 
of  Hugh  Talbot  Burgoyne.  The  defen- 
dants were  J.  A.  Spurgeon  and  Selina 
Henrietta  Burgoyne,  one  of  the  sisters  of 
the  testatrix  named  in  her  will. 

Barber,  Q,C,,  and  Borthwkk,  for  the 
plaintiff. 

Warming  ton,  Q,C,,  and  Newman,  for 
the  defendant  Spurgeon. — The  meaning 
of  the  actual  language  of  the  will,  upon  a 
fair  construction,  was  that  the  husband 
should  have  a  life  interest  —  Wilson  v. 
Pii/goH  (1)  and  Sterem  v.  IlaU  (2).  The 
case  was  within  the  rule  wliich  gave  a 
life  interest  by  implication  where  roiilty 
was  devised  to  an  heir  or  i)ersonnlty  be- 
queathed to  next-of-kin  after  the  death  of 
a  person  named.  The  fact  that  one  of 
the  persons  entitled  in  default  of  appoint- 
ment was  omitted  from  the  benefit  did 
not  pi-event  the  reason  of  the  nile  apply- 
ing ;  it  was  not  like  the  case  of  Ralph  v. 

(1)  2  Vcs.  361. 

(2)  2  Dr.  &  S.  22. 


Carrick  (3),  where  a  stranger  had  been 
included  with  next-of-kin  as  one  of  the 
objects  of  a  bequest  after  the  death  of 
a  person  named.  They  cited  as  authori* 
ties  for  the  rule  MackweU  v.  Bull  (4)  and 
Cockshott  V.  Cockalwtt  (5). 

They  submitted  that  the  testatrix  had, 
as  to  the  whole  property,  during  the  life  cf 
her  husband,  and  still  more  the  lapsed 
fifth,  dealt  with  it  so  as  to  shew  die 
meant  to  appoint,  and  bad  oonsequentlj 
made  it  her  own;  and  her  husband  took 
by  virtue  of  his  relationship;  thougb  thej 
admitted  circumstances,  such  as  the  ap- 
pointment of  executors,  which  had  been 
relied  on  in  the  decided  cases  as  indicating 
such  intention,  were  wanting  here. 

Napier  Higgins,  Q.C.y  and  Chrittopker 
James,  for  the  defendant  Selina  H.  Bur- 
goyne.— There  were  no  words  in  the  will 
to  give  a  life  interest  to  the  husband. 
Neither  did  a  life  interest  arise  by  impli- 
cation in  consequence  of  a  postponed  gift 
being  made  after  the  death  of  an  indi- 
vidual, except  in  the  case  where  the  dmees 
were  the  very  persons  who  would  have 
taken  in  default  of  a  will — Ralph  t. 
Carrick  (3),  Upton  v.  Lord  Ferren  (6), 
Theobald  on  WUh  (7)  and  Jlenderwn  t. 
Constable  (8). 

Warniington,  in  reply. 

Denman,  J. — I  am  sorry  to  say  that  I 
have  come  to  a  conclusion  that  the  husband 
takes  nothing  here  by  the  appointment; 
and  I  say  it  with  the  greater  r^ret  be- 
cause (to  repeat  what  I  said  early  in  the 
argument)  I  believe  the  wife  did  intend  to 
give  him  a  life  interest,  but  she  haa  need 
language  which  it  appears  to  me  does  not 
give  it. 

Now  I  do  not  rely  at  all  upon  the 
history  of  the  case.  I  do  not  think  it 
would  be  legitimate  to  take  that  into  con- 
sideration in  deciding  what  would  be  the 
effect  of  the  will.  One  hjvs  to  look  at  the 
words  of  the  will.     And,  looking  at  the 

(.1)  48  r^w  J.  Rep.  Chanc.  801 ;  Uw  Rep. 
5  Oh.  D.  084  ;  11  Ch.  D.  873. 

(4)  I  Keen,  176;    5  Law  J.  Rep.  Chanc  i51. 

(5)  2  Coll.  C.C.  432 ;  15  Law  J.  Rep.  Chine. 
131. 

(6)  5  Ves.  801. 

(7)  p.  566. 

(8)  5  Reav.  297;  11  Law  J.  Rep.  Chanc.  Ml 
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words  of  the  will,   I   think  it  i^  clear, 
as  far  as  anything  of  the  kind  ctin  be 
clear,  that   they  do  not  caiTy  out  that 
which    I    suspect,  and  strongly  suspect, 
to  have  been  the  intention   of  the  tes- 
tatrix.    She  recites  the  settlements  and 
the    property  which    she  was    possessed 
of  a  power    over.      Then    she    goes    on 
in  this  language :    "  Now  I  hei*eby  give, 
direct  and   ap|)oint  all  such  pix>}>erty  so 
subject  to  my  disposition  as  aforesaid,  and 
from  and  after  the  decease  of  my  said  dear 
husband,"  to  five  pei-sons,  who  she  named, 
who  were  her  brother  and  four  sisters — 
not  all,  but  five  of  the  six  persons  who 
would  have  taken  under  the  settlement 
in  default  of  appointment  if  they  had  all 
survived  her.     Now  it  did  occur  to  me  in 
the  ooui'se  of  the  argument  that  something 
or  other  might  have  been  done,  by  insert- 
ing words,  in  order  to  effect  that  which, 
as  I  strongly  suspect,  was  the  intention  of 
the  testatrix,  considering  the  words  used 
are  obviously  incomplete,  and  the  use  of 
the  word    "  and "    indicates  a    probable 
omission  of  something.     And  it  is  quite 
possible  that  in   the  rough   draft,  or  in 
some  intention  in  the  mind  of  the  testa- 
trix, there  may  have  been  an  actual  ap- 
pointment of  all  the  property  mentioned 
in  the  will  to  the  husband  for  life ;  but 
there  is  notliing  of  the  kind  to  l)e  found  in 
the  will,  nor  is  there  anything  to  justify 
one  in  supposing  that  it  was  so,  except  the 
use  of  the  word    "and."     Now  1  have 
looked  into  the  cases  which  have  been  de- 
cided on  the  question  how  far  anything 
can  be  imported  into  a  will  to  carry  out 
what  the  Court  may  think  the  obvious  in- 
tention of  a  testator.      But  I  can  find  no 
case  going  anything  like  the  length  that 
would   be   requii-od    liere.       Indeed    Mi*. 
Warmiugton  has  not  contended  that  theit; 
is.      And  I   am    quite    8in*e    he   would 
have  if  such  case  could  be  found  which 
would  have  enabled  the  Court,  from  the 
mere  use  of  the  word  "  and,"  to  imiK)^  a 
whole  clause  not  found  in  the  will  itself. 
I  should  have  been  very  glad  if  I  could 
find  any  such  authority ;  but  1  find  none. 

Then  it  is  contended  that  thei«  has 
been  an  actual  exercise  of  the  power- 
that  is  to  say,  that,  putting  a  fair  construc- 
tion on  the  will,  the  language  does  give  a 
life  intoi-ost  to  the  husband.     1  wish  J 
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could  think  so ;  but  I  cannot.  She  ap 
|>ointed  the  pi-operty  "  from  and  after  the 
decease  of  my  said  husband."  It  is  obvious 
that  the  language  only  contemplates  deal- 
ing with  the  property  from  and  after  the 
decease  of  her  husbind,  and  does  not  there- 
fore deal  at  all  with  anything  that  is  to 
tiike  place  during  his  life,  dealing  with  it 
from  and  after  his  decease.  But  then 
comes  this  pircnthesLs,  "  but  not  to  uffoct 
the  income  thereof  diuring  his  life."  It  is 
contended  that  means  '*  not  to  affect  his 
having  tiie  income  during  his  life."  Now 
if  there  were  any  words  to  give  him  the 
income  durmg  his  life,  it  would  be  un- 
necessoiy  to  consider  what  those  words 
mean.  But  there  Ijeing  nothing  of  the 
kind,  what  construction  can  I  put  on  those 
woixis  that  would  give  him  a  life  interest  1 
They  do  not  give  him  one,  but  they  say 
the  income  is  not  to  be  affected  during  his 
life.  What  is  the  plain  meiining  of  thati 
It  ap|)ears  to  me  that  the  plain  meaning  is 
that  this  appointment  is  not  to  come  into 
play  during  his  life,  and  that  therefore  the 
income  is  untouched  by  this  appointment, 
and  will  go  acvoi-ding  to  the  settlement  in 
default  of  appointment.  And  accordingly, 
there  being  no  appointment  of  income,  then 
the  trustees  will  have  to  deal  with  it  in 
favour  of  those  who  ai*e  interested  in  default 
of  apix)intment.  That  seems  to  me  ideally  to 
dispose  of  the  aise  so  far  as  the  question  of 
whether  this  is  an  appointment  under  the 
settlement  itself  is  concerned.  I  come  to 
the  conclusion  with  regret.  I  should  have 
been  very  glad  to  find  it  otherwise,  but  I 
think  it  would  be  a  very  great  stretch  of 
Linguage  to  do  so,  and  it  would  1x3  doing 
that  which  the  will  hjis  failetl  to  do. 

But  it  is  said  that  there  is  a  gift  by  im- 
plication on  this  ground — that  five  of  the 
persons  to  whom  the  pi-oj^erty  wa>  lo  have 
gone  in  default  of  ap|)oiiitmt'nt  are  np- 
{xiintees  after  the  life  of  the  husband  ;  and 
Mr.  Warming  ton  has  very  fairly  and  can- 
didly called  my  attention  to  a  case  of 
Ralph  V.  Carrick  (.S),  and  others  have  l.)een 
cited  on  the  other  side.  Now,  if  tho^te 
persons  had  been  all  the  persons  who 
would  have  been  entitled  under  the  Sta- 
tute of  Distiibutions,  I  am  not  at  all  sure 
that  it  would  not  have  \>een  a  case  in 
which  the  principle  of  those  other  cases 
would  have  ]x,*eu  applicable,  and  that  X 
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might  not  imply  a  life  interest  in  the  hus- 
band ;  inasmuch  as  in  that  case  they  would 
all  have  come  into  the  property,  but  for 
the  postponement  of  their  taking  till  the 
decease  of  the  husband,  it  would  not  have 
been  unreasonable  to  say  they  were  only 
postponed  in  order  that  the  husband  might 
have  that  life  estjite.  But,  unfortunately  for 
that  contention,  they  are  not  all  of  the  per- 
sons who  would  come  into  the  property — 
there  being  one  other.      But    there   are 
five  named  persons ;  and  it  appears  to  me 
they  are  no  more  within  the  principle  of 
the  cases  cited  than  if  they  had  been  five 
strangers.     Ralph  v.  Carrick  (3)  is  a  very 
strong  case  to  shew  that  where  there  is 
any  other  person  named  in  the  appoint- 
men  besides  those  entitled  in  default  the 
implication  does  not  arise.     Indeed,  in  all 
cases  the  ratio  decid&ndl  is  that  the  per- 
sons are  the  same.     And  I  cannot  see  any 
distinction  between   the   case  where  five 
out  of  six  pei'sons,  some  only  of  the  per- 
sons entitled   being  named,   and   a  case 
where  an  additional  person  is  named,  or 
where  somebody  entirely  different  from  an 
heir  or  next-of-kin  is  appointed.     There- 
fore  I    think   that  contention   also  fails, 
and,  in  accordance  with  the  authorities,  I 
should  not  bo  justified  here  in  implying  a 
life  estate  in  the  husband. 

Olio  other  |X)int  was  raiied,  but  it  was 
scarcely  piessod,  in  respect  of  the  shai*e  of 
one  of  the  appointees  who  died  in  the  life- 
time of  the  testatrix — that  his  share  was 
in  ftujt  dealt  with  by  the  testatrix, 
and  she  made  it  her  own  money,  and 
that  her  husband  would  be  entitled  as  her 
administrator  and  by  force  of  his  i-ela- 
tionship.  I  think  thcro  is  no  indication 
that  she  was  intending  to  deal  with  the 
property  as  her  own.  I  think  this  is  a 
case  in  wliich  there  is  pi*operly  a  lapsed 
legacy,  and  there  will  be  the  same  result 
as  in  a  failure  to  appoint,  and  the  trustees 
will  have  to  deal  with  the  share  for  the 
benefit  of  those  who  would  be  entitled  in 
default  of  appointment.  I  am  sorry  to 
come  to  this  result,  and  I  should  be  only 
too  glad  if  the  Court  of  Appeal,  if  the  case 
went  before  it,  took  a  different  view. 


} 


In  re  sarle. 


Solicitors-  Burgoyncs,  Milncs,  Thrupp  &  Bur- 
poyne,  for  plaintiffs;  ThoauiiJ  C.  Piige,  for 
defendant. 


Pearson,  J. 

1883. 

July  3. 

Vendor  and  Purchotser — Tnui  for  Sak 
— Sale  by  Trustees — iVo  Life  Interest— 
The  Settled  Land  Act,  1882,  section  63. 

A  testator  devised  his  real  estate  to  trus- 
tees upon  trust  to  seU,  and  to  stand  pos- 
sessed of  the  proceeds   of  sale  (after  tks 
dea4h  of  his  wife)  in  trust  for  his  chMm^ 
in  certain  proportions — the    sons  taking 
absolutely,  and  the  daughters*  shares  being 
settled  upon  themseloes  for  Ufe,  with  re- 
mainder  to  their  children,  or,  in  de/auU 
of  cfiUdren,  oa  they  should  appoint.    The 
wife  and  aU  the  children  were  dead.    In 
February,  1883,  the  trustees  contracted  to 
sell  part  of  the  real  estate : — Held,  that  at 
there  was  not,  at  the  date  of  the  oontrad 
for  sale,  any  person  entitled  to  the  income 
of  the  settled  land  ^*for  his  life,  or  anjf 
otiier  limited  period,"  under  the  wUl  ^ 
the  testator,  "  the  instrument  under  whiek 
tlie  trust  arose,"  section  6Z  of  the  Settkd 
Land  Act,  1882,  had  no  applicatum,  tnd 
the  trustees  could  make  a  good  title,  with- 
out  the   concurrence  of  the    beneficiarisi, 
just   as  they  could  have  done  before  thi 
passing  of  the  Act, 

Adjourned  summons. 

This    was   an    application    under  ih^ 
Vendor  and  Purchaser  Act,  1874. 

Thomas  Earle,  by  his  will  dated  tbe 
21st  of  October,  1820,  devised  therosidiiB 
of  his  real  estate  to  trustees  upon  treat, 
at  any  time  or  times  after  his  decease  tf 
they  might  think  proper,  to  sell  in  manDer 
therein  mentionetl,  and  convey  the  same 
to  the  purchasers  thereof  and  receiw 
the  purchase-moneys  for  the  Siime,  with 
power  to  give  receipts  for  the  same.  And 
the  testator  directed  his  trustees  to  stand 
possessed  of  the  proceeds  of  sale  after  tiie 
death  of  his  wife,  in  trust  for  his  son 
William  Earle  as  to  four-fourteenth  pirts, 
and  for  each  of  his  sons  H&rdman  Earle 
and  Richard  Earle  as  to  three-fourteenth 
parts  thereof,  and  for  each  of  his  daughten 
Ann  Earle  and  Jane  Earle  as  to  two- 
fourteenth  parts  thereof,  the  shares  of  the 
daughters  being  settled  upon  trusts  for 
the  benefit  of  themselves  respectively  for 
life,  with  limited  powers  of  app(»ntineo( 
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among  their  issue,  and  general  powers  in 
default  of  issue. 

The  testator  died  in  1822.  His  widow 
and  all  his  sons  and  daughters  were 
dead. 

Sub-settlements  had  been  made  by  some 
of  the  children  of  the  daughters  of  their 
shares. 

On  the  12th  of  February,  1883,  the 
then  trustees  of  the  will  contracted  to  sell 
to  Messrs.  James  and  John  Webster  a 
part  of  the  testator's  real  estate. 

The  purchasers  insisted  that,  having 
regard  to  the  provisions  of  the  Settled 
Limd  Act,  1882,  the  seveml  beneficiaiies 
entitled  to  the  income  of  the  property  at 
the  date  of  the  contract  were  necessary 
parties  to  the  conveyance. 

On  the  3rd  of  May,  1883,  the  trustees 
of  the  will  took  out  tliis  summons  for  a 
declaration  that  they  were  entitled  to 
convey  the  hereditaments  comprise<l  in 
the  contract,  and  that  the  concun*ence  in 
such  conveyance  of  the  persons  beneficially 
entitled  to  the  income  thereof  was  not 
necessary. 

The  Settled  Land  Act,  1882,  is  iis  fol- 
lows:— 

Section  63,  sub-section  1  :  "  Any  land 
which,  under  any  will  ...  or  other  in- 
strument or  any  number  of  inuti-uments, 
whether  made  before  or  after  the  com- 
mencement of  this  Act,  is  subject  to  a 
trust  or  direction  for  sale  of  tluit  land, 
and  for  the  application  or  disposal  of  the 
money  to  arise  from  the  sale,  or  the 
income  of  that  money,  or  the  income  of 
the  land  until  sale,  or  any  part  of  that 
money  or  income,  for  the  benefit  of  any 
person  for  hLs  life,  or  any  otlior  limited 
period,  or  for  the  benefit  of  two  or  more 
persons  concurrently  for  any  limited  period, 
and  whetlier  absolutely,  or  subject  to  a 
trust  for  accumulation  of  income  for  pay- 
ment of  debts  or  other  pui*pose,  or  to  any 
other  restiiction,  shall  be  deemed  to  bo 
settled  land,  and  the  instrument  or  in- 
struments under  which  the  trust  arises 
shall  be  deemed  to  be  a  settlement ;  nnd 
the  person  for  the  time  l>eing  beneficially 
entitled  to  the  income  of  the  land  afore- 
said until  Kile,  whether  absolutely  or  sub- 
ject as  aforesaid,  shall  be  deemed  to  be 
tenant  for  life  thereof;  or  if  two  or  more 
persons  are  so  entitled  concun-ently,  then 


those  persons  shall  be  deemed  to  constitute 
together  the  tenant  for  life  thereof;  and 
the  pei*8ons,  if  any,  who  are  for  the  time 
being  under  the  settlement  trustees  for 
sale  of  the  settled  land  .  .  .  are  for  pur- 
poses of  this  Act  trustees  of  the  settlement. 
Sub-section  2: — "In  every  such  case 
the  provisions  of  this  Act  r^erring  to  a 
tenant  for  life,  and  to  a  settlement,  and 
to  settled  land,  shall  extend  to  the  per- 
son or  persons  afoi^asaid,  and  to  the  instru- 
ment or  instruments  under  which  his  or 
their  estate  or  interest  arises,  and  to  the 
land  therein  comprised.  .  .  .'' 

Cozena-IIardify  Q.C.,  and  Phipaon  Becde, 
for  the  trustees. — The  testator,  by  his  will, 
has  devised  his  real  estate  to  trustees, 
u|)on  an  absolute  ti*ust  for  sale ;  and  the 
proceeds  of  sale  ai*e  given  to  his  children 
in  certtiin  propoi*tious.  Section  63  of  the 
Act  only  applies  where  there  is  some 
person  interested  in  the  ]>roceeds  of  sale 
"  for  his  life,  or  other  limited  period." 
Here  all  the  life  interests  are  gone ;  the 
persons  to  tiike  under  the  will  are  abso- 
lutely entitled ;  and  therefore  the  section 
has  no  application. 

[Pearson,  J. — Undoubtedly,  before  the 
Act,  the  trustees  would  have  had  full 
power  to  sell  under  such  a  will.] 

They  also  i-eferred  to  section  56,  sub- 
section 2. 

WJiUley,  for  the  purcluLsei*s.  —  Under 
section  63  of  the  Act,  one  must  look  at 
the  state  of  things  existing  at  the  time 
when  the  settlement  takes  effect ;  that  is 
in  this  case  at  the  death  of  the  testator. 
The  land  then  became  '^  settled  land  "  ; 
and  nothing  hiis  since  happoneil  to  alter 
its  chanictcr.  Your  Lordship  held,  in 
the  recent  case  of  la  re  The  Duke  of  Xew- 
castles  Settled  Estates  (1),  that  the  effect  of 
the  Act  was  "  to  give  the  tenant  for  life 
very  enlarged  {wwera  for  his  own  benefit "; 
and,  under  section  03,  the  persons  for 
the  time  being  beneficially  entitled  to  the 
income  '^  shrill  be  deemed  to  constitute 
together  the  tenant  for  life."  Their  con- 
sent is  therefore  necessary. 

Pearson,  J. — I  hojx;  I  am  nut  led  away 
by  my  feelings  of  what  convenience  re- 

(1)  Antt\  p.  64") ;  Solicitor's  Journal,  vol.  xxvii. 
p.  4UU. 
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quires  in  the  construction  of  this  section. 
I  have  endeavcured  to  consti*ue  it  as  if  it 
were  a  matter  of  utter  indifference  to  her 
Majesty's  subjects  whether  it  is  construed 
one  way  or  the  other.  In  the  first  place 
I  have  come  to  the  conclusion  that  the 
words,  "the  instrument  or  instruments 
under  which  the  trust  arises  shall  be 
deemed  to  be  a  settlement,"  make  it  im- 
perative on  the  Court  to  look  simply  at 
the  instrument  which  creates  the  trust  for 
sale.  The  instrument  which  is  to  be  con- 
sidered the  settlement  is,  I  think,  the  one 
instrument  (or  it  may  be  the  two  instru- 
ments) which  contains  the  trust  for  sale. 

Under  these  circumstances  the  one  in- 
strument to  which  I  must  look  in  the  pre- 
sent case  is  the  will  of  Mr.  Thomas  Earle. 
I  find  there  an  absolute  trust  for  sale, 
introduced  for  the  purpose  of  converting 
the  real  estate  out  and  out.  Now  there 
can  be  no  doubt  that  if  this  Act  had  not 
been  passed  the  trustees  of  the  will  could 
sell  the  property,  and  give  an  absolute 
receipt  to  the  purchaser  for  the  purchase- 
money  ;  and  the  only  question  submitted 
to  me  is  whether  under  the  63rd  section 
I  am  bound  to  hold  that  the  persons  bene- 
ficially interested  under  the  will  must 
concur  in  the  sale  in  order  to  make  it 
valid. 

Now,  under  the  will,  the  property  is  to 
be  converted  out  and  out;  and,  on  the 
tleath  of  the  widow  (which  happened  some 
time  since),  the  moneys  to  arise  from  the 
conversion  of  the  property  are  to  be 
divided  into  fourteenths — some  of  the 
children  taking  four-fourteenths,  some 
three-fourteenths,  and  some  two-four- 
teenths. I  am  informed  that  all  the 
children  are  dead;  but  in  some  cases 
there  are  grandchildren ;  and  where  there 
are  no  grandchildren,  the  children  have, 
in  some  way  or  other,  absolutely  dealt 
with  and  disposed  of  their  shares  of  the 
sale  moneys.  Now  section  03  deals  with 
the  case  of  a  trust  for  sale,  and  for  the 
application  of  the  money  to  arise  from  the 
sale,  or  the  income  of  that  money,  or 
tlie  income  of  the  land  until  sale,  "  for  the 
benefit  of  any  pei-son  for  his  life  or  any 
other  limited  period,  or  for  the  benefit  of 
two  or  more  persons  concuirently  for 
any  limited  period."  But  I  am  dealing 
with  an  instrument  under  which  there  is 


now  no  pei'son  interested  for  life,  or  for 
any  limited  period ;  because,  the  widov 
being  dead,  the  children  luive  tcLken  tbdr 
shares  absolutely ;  and  whether  being 
sons  they  have  sold  them,  or  bong 
daughters  they  have  settled  them,  can 
make  no  difference,  because  the  children 
have  taken  their  shares  absolutely  mider 
the  only  instrument  at  which  I  cm 
look. 

Under  these,  circumstances  I  am  of 
opinion  that  this  section  has  no  applica- 
tion, and  that  the  trustees  can  nuJce  a 
good  title  under  the  trust  for  sale,  as  thej 
could  have  done  before  the  Act.  There 
will  therefore  be  a  declaration  that  the 
vendors  can  make  a  good  title  witiioat  the 
concurrence  of  any  of  the  benefidarifiB. 

Solicitors — Sharpe,   Parkers  &  Co.,  agents  for 
Laces,  Bird  &  Co.,  Liverpool. 


JACKSON  r.  TYAS. 


Pearson,  J. 

1883 

May  8 

Practice — Investment  of  Eocehequer  BiBs 
in  Court — Cash  under  Control  of  Cowri^ 
Money  paid  in  under  Private  ^rf— 23  & 
24  Vict.  c.  38.  8,  lO—General  Order,  F^ 
ruary  \st,  1861. 

Money  j)aid  into  Court  under  a  privaH 
Act,  and  invest^  in  Exdiequer  BiUt,  « 
"  cash  under  the  control  of  the  Cwfi^ 
ivithin  the  meaning  of  the  Ad  23  ((•  24 
Vict,  c.  38,  a7id  the  General  Order  of  <^ 
\stof  February,  1861  /  aiid  may  he  inve^ 
in  a7iy  of  the  securities  sanctioned  hy  thi 
Court,  alt/iough  such  prifHjUe  Act  dittcU 
the  investment  to  be  in  Exdiequer  BUk. 

Adjourned  summons. 

William  Ward  Jackson,  the  testator  in 
the  action,  duly  made  his  will,  dated  the 
3rd  day  of  May,  1832,  and  died  on  the  1st 
of  February,  1842.  The  will  contained  no 
power  of  investment. 

The  Ward  Jackson's  Estate  Act,  1853, 
being  a  private  Act  **  to  enable  the  trustees 
of  the  will  of  the  late  William  W.  Jackscm 
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to  grant  mining,  building  and  improving 
leases  of  the  estatas  thereby  devised  upon 
trusts  by  way  of  settlement,  and  for  other 
purposes,"  provides : — 

Section  57 :  "  That  upon  a  petition  or 
motion  to  be  prefen-ed  or  made  to  the 
Court  of  Chancery  in  a  summary  way  by 
any  person  interested  in  the  lands  for  the 
time  being,  subject  to  such  of  the  recited 
trusts  of  the  will  of  William  Wai'd  Jack- 
son as  for  the  time  being  subsist,  or  in  the 
moneys  paid  into  the  bank  pursuant  to 
this  Act,  the  Court  may  order  all  such 
moneys  so  paid  into  the  })ank,  or  so  much 
thereof  as  shall  not  be  ordei-ed  by  the 
Court  to  be  applied  in  payment  of  costs, 
charges  and  expenses,  according  to  the 
provisions  of  this  Act,  to  be  from  time  to 
time  Liid  out  in  the  purchase  or  redemp- 
tion of  land-tax,  or  in  or  towards  the 
discharge  of  any  debts  or  other  incum- 
brances (being  charges  on  the  inheritance) 
affecting  all  or  any  part  of  the  lands  for 
the  time  being  subject  to  those  trusts,  or 
in  or  towards  draining,  building  on  or 
otherwise  substantially  improving  any  of 
the  lands  subject  to  those  trusts,  or  in  the 
purchase  of  freehold  or  copyhold  lands  in 
England  or  Wales." 

Section  58  provides  that  the  lands  from 
time  to  time  purchased  imdcr  the  Act 
shall  be  conveyed  to  the  trustees  of  the 
will  upon  the  trusts  thereof. 

Section  59  :  "  All  moneys  which,  pur- 
suant to  this  Act,  are  paid  into  the  bank, 
or  so  much  thereof  as  are  not  ordere<l  by 
the  Court  to  be  applied  in  payment  of 
costs,  charges  and  expenses,  according  to 
the  provisions  of  this  Act,  shall,  in  the 
meantime,  and  until  such  moneys  be  ap- 
plied, or  be  invested,  or  laid  out  in  or  for 
all  or  any  of  the  purposes  by  this  Act 
authorised,  be  from  time  to  time  laid  out 
in  the  name  of  the  Accountant-General  in 
the  purchase  of  Exchequer  Bills." 

Section  61  :  "  All  such  Exchequer  Bills 
shall  be  depasited  in  the  Bank  of  England 
in  the  name  of  the  Account{int-Genoml, 
and  shall  there  remain  until  the  same  be, 
upon  a  petition  or  motion  to  l)e  prcfen-ed 
or  made  to  the  said  Court  in  a  summary 
way,  ordered  to  be  sold  by  the  Accountant- 
(3eneral  for  completing  any  purchase,  or 
for  any  other  of  the  purposes  of  this  Act." 

Under  the  provisions  of  this  Act  there 
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was  a  sum  of  about  47,000^.  in  Court,  in- 
vested in  Exchequer  Bills. 

This  was  an  application  by  the  defen- 
dants, the  trustees  of  the  will  of  William 
W.  Jackson  (in  effect),  to  consider  whether, 
having  regard  to  the  aliove-mentioned  sec- 
tions of  the  Ward  Jackson's  Rstate  Act, 
1853,  these  Exchequer  Bills  were  cash 
under  the  control  of  the  Court,  within  the 
meaning  of  23  &  24  Vict.  c.  38.  s.  10,  and 
the  General  Order  of  the  1st  of  February, 
1861. 

A .  Bailey,  for  the  summons. — In  In  re 
The  Binning}M,m  Blue  Coat  School  (I),  an 
investment  in  Consols  was  ordered,  not- 
withstanding a  provision  in  the  private 
Act  that  the  fund  should  be  invested  in 
Exchequer  Bills ;  and  in  In  re  Wilkinson's 
Estate  (2),  an  investment  in  India  Four  per 
cent.  Stock  was  ordered,  notwithstanding 
a  provision  in  the  private  Act  that  the 
fund  should  be  invested  in  Consols,  in 
Tliree  per  Cent.  Reduced  Annuities.  The 
recent  decision  of  the  Court  of  Appeal  in 
Ex  parte  St,  John  Baptist  College ,  Oxford 
(3),  is  quite  general  in  its  terms,  and 
shews  that  the  General  Order  of  the  Ist  of 
Februaiy,  1861,  applies  to  cash  **  standing 
in  the  name  of  the  Accountant-General  in 
any  cause  or  matter."  He  also  referred  to 
In  re  Boyd's  Settled  Estates  (4)  and  Ex 
j)arte  TJie  Vicar  of  St.  Mary,  Wig  ton  (5). 
'      E,  Wardy  for  the  plaintiff. 

Pearson,  J. — I  think  tliat  the  construc- 
tion put  by  the  Court  of  Appeal  on  the 
Geiieiul  Order  of  the  1st  of  February, 
1861,  in  the  recent  case  of  Ex  parte 
St.  John  Baptist  College,  Oxford  (3),  shews 
plainly  what  the  intention  of  that  Order 
was.  That  decision  means  that,  whenever 
money  is  under  the  care  and  control  of 
the  Court,  the  intention  of  the  Geneml 
Order  was  to  give  the  enlarged  jwwer  of 
investment.  Here  the  private  Act  has 
put  this  money  under  the  care  and  control 
of  the  Court.  I  think,  therefore,  that  I 
may  avjiil  myself  of  the  enlarged  power  of 

(1)  .Sr,  I^aw  J.  Rep.  Chanc.  837;  Law  JU'j). 
1  Kq.  632. 

(2)  37  Law  J.  llep.  Cluinc.  384  ;  Liiw  lUp.  D 
Eq.  343. 

(3)  Anir,  p.  268  ;  I^w  T^ep.  22  C'h.  D.  1»3. 

(4)  21  W.  R.  667. 

(6)  Law  Rep.  18  Ch.  D.  646. 
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investment,  and  do  that  which  is  reason- 
able and  convenient. 

The  summons  will  go  back  to  chambers, 
with  a  declaration  that,  in  the  opinion  of 
the  Court,  the  Act  of  23  &  24  Vict.  c.  38, 
and  the  General  Order  under  it,  applies  to 
the  Exchequer  Bills  in  Court. 

Solicitors— E,  C.  Huntington,  for  the  summons; 
Hughes,  Hooker  &  Co.,  for  plaintiff. 


V^.C.l 

•9.  / 


SEEAR  V.   WEBB. 


Bacon,  V.C. 

1883 

July  19 

Practice — Judgment  in  Default  of  Ap- 
pearance— Subject  to  Production  of  Affi- 
davit  of  Service — Time  within  which  Pro- 
duction mv^t  he  made. 

Where  judgment  is  obtained  in  default 
of  appearance,  subject  to  the  production 
of  an  affidavit  of  service,  it  is  no  longer 
necessary  that  it  should  he  produced  before 
the  rising  of  the  Court  on  the  same  day. 

Lord  Milltown  v.  Stuart  (8  Sim.  34) 
has  no  application  to  the  present  practice. 

Motion. 

This  was  an  action  for  redemption,  in 
which,  on  Friday,  the  13th  of  July,  judg- 
ment was  obtained  dismissing  the  action 
for  want  of  prosecution.  The  plaintiff 
did  not  appear,  and  judgment  was  given, 
subject  to  tiie  production  of  the  usual  affi- 
davit of  service  of  notice  of  motion.  This 
affidavit,  however,  was  not  filed  or  pro- 
duced to  the  Registrar  till  the  Monday 
following,  the  16th  of  July.  The  order 
was  drawn  up  and  passed  on  the  18th  of 
July. 

C.  II.  Turner,  for  the  plaintiff,  obtained 
an  ex  parte  order  staying  proceedings  under 
the  judgment. 

July  19. — Marten,  Q,C.,  and  Latham, 
for  the  defendant,  now  moved  on  short 
notice  by  leave  to  discharge  the  ex  parte 
order. 

C.  H.  Turner,  for  the  plaintiff,  referred 
to  Consolidated  Order  XVIII.  rule  5  (1), 

(1)  Cons.  Ord  XVIII.  rule  5:  "Before  any 
affidavit  is  exhibited    in  Court,  or  otherwise 


and  Lord  MiUtovm  v.  Stuart  (2),  as  an 
authority  that  no  judgment  ought  to  be 
drawn  up  unless  the  affidavit  of  service 
of  the  notice  of  motion  was  filed,  at  tbe 
latest,  before  the  rising  of  the  Court  on 
the  day  on  which  the  application  was 
made. 

Bacon,  V.C,  said  that,  in  bis  opinion, 
Lord  Milltown  v.  Stuart  (2)  had  no  appli- 
cation to  the  present  practioey  and,  being 
of  opinion  that  it  was  clearly  estaUished 
that  the  plaintiff  in  &ct  had  doe  notice 
of  the  motion  to  dismiss,  held  that  the  pit>- 
duction  of  the  affidavit  to  the  R^gistiw 
on  the  Monday,  before  the  judgment  w» 
drawn  up,  was  suffici^it,  and  dischaiged 
the  ex  parte  order. 


Solicitors — George   Reader,    for   plaintiff; 
F.  Heritage  k  Co.,  for  defendant. 


[IN  THE  COURT  OF  APPEAL] 
Bagoallay,  L.J. 
Cotton,  L.J. 

BOWEN,  L.J.  V  T         ^«,v- 

,  QgQ  >  In  re  orde. 

June  23. 
July  7. 

Practice — Appointment  of  I^^e^o  TrusUet 
—  Will  of  Deceased  Lunatic — Trustee  Ad, 
1850,  s.  Z'l—TrusUe  FaOension  Act,  1852, 
ss.  9  and  10 — Affidavit  of  Fitness, 

Where  the  trustees  appointed  by  the  wiB 
of  a  deceased  lunatic  both  predecease  tht 
lunatic,  the  Cotirt  has  jurisdiction  under 
section  ^  of  the  Trustee  Extension  Adf 
1852,  to  appoiiit  new  trustees  of  the  vbUL 

The  affidavit  as  to  the  fitness  of  a  netp 
trustee  must  truly  describe  the  position  wd 

produced  for  the  purpose  of  grounding  any 
order,  writ,  process  or  proceeding  thereon,  such 
affidavit  shall  be  filed  in  the  office  of  thedeiks 
of  Records  and  Writs  ;  and  no  order  gronnded 
upon  an  affidavit  shall  he  drawn  up,  unless 
the  affidavit  be  first  so  filed,  and  an  office 
copy  thereof  be  produced.** 
(2)  8  Sim.  34. 
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oeeupiUian  of  the  deponent.  The  term 
** gentleman^*  is  an  insufficient  descrip- 
tion. 

In  this  case  the  deceased  lunatic  had, 
piior  to  his  lunacy,  made  a  will  by  which 
he  devised  and  bequeathed  his  residuary 
real  and  personal  estate  to  two  trustees 
upon  certain  trusts. 

Both  of  the  trustees  predeceased  the 
limatic. 

Under  the  lunacy  all  the  real  and  per- 
sonal estate  of  the  lunatic  had  been  sold, 
and  the  proceeds  had  been  invested  in 
Consols ;  and  on  the  death  of  the  lunatic 
administration  with  the  will  annexed  was 
granted  to  one  of  the  next-of-kin. 

A  petition  was  now  presented,  entitled 
in  Lunacy  and  in  the  Chancery  Division, 
by  the  beneficiaries  under  the  will,  praying 
that  two  new  trustees  of  the  will  might 
be  appointed,  and  that  the  Consols  repre- 
Bonting  the  real  estate  might  be  transferred 
to  the  new  trustees,  and  that  the  Consols 
representing  the  personal  estate  might  be 
transferred  to  the  administrator  with  the 
will  annexed. 

W.  Barber,  Q.C.,  and  Manisti/,  for  the 
petitioners,  referred  to  the  Trustee  Act, 
1850,  8.  32,  and  the  Trustee  Extension 
Act,  1852,  S8.  9  and  10. 

Baogallay,  L.J.,  said  : — It  is  the  duty 
of  the  Court,  exercising  its  juiisdiction  in 
lunacy,  to  get  rid  of  the  estate  of  a  decea.c:ed 
lunatic,  and  that  cannot  now  be  done  here 
without  appointing  new  trustees  of  the 
will  of  the  deceased  lunatic ;  but  a  difii- 
cnltj  has  been  suggested  as  to  whether  the 
Court  had  power  in  such  a  case  to  ap|X)irit 
new  trustees.  I  think,  however,  that  the 
oadse  comes  within  section  9  of  the  Trust(^e 
Extension  Act,  1852,  and  that  the  oi*der 
may  be  made. 

Cotton,  L.J.,  and  Bo  wen,  L.J.,   con- 
duced. 

This  case  was  (on  July  7)  again  men- 
tkmed  to  the  Court,  and 

Manisty,  for  the  petitioners,   tendered 
affidavit  as  to  the  fitness  of  the  pro- 
new  trustees,  in  which  the  deponent 
aimply  described  as  "  a  gentleman." 
Vol.  62.— Chanc. 
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Cotton,  L.  J.,  said  : — I  wish  solicitors 
to  understand  that  it  is  not  sufficient  to 
describe  the  deponent  to  an  affidavit, 
which  speaks  as  to  the  fitness  of  a  new 
trustee,  as  "a  gentleman,"  without  stating 
his  occupation.  In  future  such  an  affidavit 
will  not  be  accepted,  nor  the  costs  of  it 
allowed. 

BowEN,  L.J.,  concurred. 


Solicitors — Warrens,  agents  for  W.  k  W.  Dickson, 
Alnwick,  for  petitioners. 


[IN  THE  COURT  OF  APPEAL.] 

Baogallay,  L.J.  a 
Cotton,  L.J.        I 

BoWEN,  L.J.  (  PHILLIPS    V.    HOMFRAY. 

1883.  (      HOMFRAY  t?.  PHILLIPS. 

May  22,  30.     I 
July  9.         J 

Wrongful  User  of  Wai/leave — Judgment 
for  Compensation  and  Damages  for  the 
Trespass — Enquiry  as  to  Damages — DeatJi 
of  Wroivgdoer  pending  Enquiry — Cesser  of 
Cause  of  Action — Appli<Mtion  of  "  Actio 
personalis  moritur  cum  persona." 

It  is  7iot  every  wrongful  act,  attended 
with  advantage  to  a  wrongdoer,  that  war- 
rants an  .  action  against  his  executors. 
Appropriation  of  property,  or  the  proceeds 
or  valu-e  of  property,  hy  the  deceased  vrrong- 
doer  sliould  be  sliewn — per  Cotton,  L.J., 
and  BowEN,  L.J. 

In  an  action  for  compensation  for  tor- 
tious user  of  und^irgrouml  ways  under  the 
plaintiffs^  land,  judgment  was  given  for 
the  jylaintiffsy  and.  enquiries  tvere  directed 
as  to  —2.  What  quantities  of  coal  had  been 
conveyed;  3.  What  amotmt  ought  to  be  jxiid 
by  the  defendants  for  way  leave  and  royalty; 
4.  Wliether  tlie  property  of  the  plaintiffs 
had  sustained  any  and  what  damage  by 
reason  of  tlie  mnnner  in  which  the  defen- 
dants had  worked  the  coal.  While  thesi 
enquiries  were  being  proceeded  with,  one 
of  tJie  defeyvdants  died.  On  motion  by  his 
executrix  tfiat  the  enquiries  might  be  stayed 
as  against  Iter, — Held,  per  Cotton,  L.J., 
antl  BowEN,  L.J.  {dissentiente  Baogallay, 
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L.  J.),  that^  aWiough  a  personal  benefit  had 
accrued  to  tlie  deceased  defendant  from  his 
tortious  user  of  the  toai/leave,  it  could  not 
be  said  that  there  was  aw/thing  amongst 
his  assets  that  in  law  or  equity  belonged  to 
tits  plaintiffs ;  and,  therefore,  that  as  the 
claims  of  the  plaintiffs  to  which  tJte  second 
and   third  enquiries   were   directed    were 
claiim  for  unliquidated  damages  in    re- 
spect of  a  tresjxisSy  and  the  object  of  those 
enquiries  was  to  assess  sucJi  unliquidated 
datnageSj  such  claims  and   the   enquiries 
that  related  to  t/ievi  did  not  sur^ve  a{fainst 
the  executrix  of  the  deceased  defejidant. 

Held  further,  per  Curiam,  that  the  sub- 
ject-matter of  the  fourth  enquiry,  being  a 
picre  claim  for  damages  for  a  wrowjful  act 
whidi  dill  not  result  in  any  benefit  to  the 
wrongdoer,  did  not  survive  against  the 
executrix  of  tJie  ivrongdoer. 

Hambly  v.  Trott  (I  Cowp.  374)  dis- 
cussed ajul  considered. 

These  were  cross  appeals  from  a  decision 
of  Pearson,  J.,  repoi-ted  ante,  p.  401  :  a 
defendant,  the  executrix  of  the  deceased 
defendant  Fothergill,  appealing  from  so 
much  of  his  Lordship's  order  as  dii-ected 
the  second  and  third  enquiries  under  the 
judgment  to  be  proceeded  with,  on  the 
ground  I  hat  the  cause  of  action  thereunder 
had  survived  against  the  appellant  as  such 
executrix ;  and  the  plaintiffs  apj^ealing 
from  so  much  of  the  order  as  directed  the 
fourth  enquiry  under  the  judgment  to  be 
stayed,  on  the  ground  that  the  cause  of 
action  thei-eunder  had  not  survived  against 
such  executi'ix. 

^k/^!/y  Q'(-'j  and  Osh'r,  for  the  apj)el- 
lant  in  the  fii-st  appciil,  the  executrix  of 
the  deceiised  defendant,  and  who  wjis  also 
the  respondent  to  the  cross  appeal. 

Graham  Hastings,  Q.C.,  and  Maclean, 
for  the  plaintiffs  in  the  action,  the  appel- 
lants in  the  cross  ap|>eal. 

Howard,  for  other  parties  int€rest<»d. 

The  facts  Jire  fully  stated  in  the  judg- 
ment. The  arguments  were  the  same  as 
in  the  Court  below,  and  in  addition  to  the 
authorities  there  cited  the  following  were 
referred  to  : — The  Bishop  of  Windiester  v. 
Knight  (1),  Pugh  v.  Jones  (2),  Mayne  on 

(1)  1  P.  Wms.  40r>. 
(2;  13  Moe.  &  W.  12. 


Damages  (3),  Adams  on  E'ectment  (4)  and 
PuUeney  v.  Warren  (5). 

Cur.  adv.  vuU. 

The  considered  judgments  of  the  Conrt 
were  delivered  on  July  9 ;  the  judgment 
of  Cotton,  L. J.,  and  Bowen,  L. J.,  being  de- 
livered by 

Bow£N,  L.J. — The  appeal  and  eron 
appeal  respectively  in  this  case  raise  the 
question  how  far  certain  enquiries  directed 
in  the  case  of  Phillips  v.  Hornfray  (6)  hsTe 
been  affected  by  the  death  of  B.  Fother- 
gill, one  of  the  defendants,  against  whom 
in  his  lifetime  such  enquiries  were  diredei 
The  suit  was  instituted,  in  the  year  1866, 
by  the  plaintiffs  against  S.  Hornfray  and 
other  persons,  including  the  deeeued 
B.  Fothergill,  praying  for  a  declantioii 
that  the  defendants  were  liable  in  re^iect 
of  certain  coal  and  ironstone  gotten  and 
removed  by  them  from  the  plaintifi' 
farm  ;  for  an  account  of  the  ooal  and  iron- 
stone gotten  by  them  from  under  the 
farm ;  for  an  account  of  coal  and  inm- 
stone  conveyed  from  the  defendants' own 
mines  through  roads  and  passages  under  the 
plaintifis*  fjEirm  ;  and  that  the  defendante 
might  be  decreed  to  pay  for  the  ooal  and 
ironstone  wrongly  gotten  by  them  fioo 
under  the  plaintiff'  farm  at  their  proper 
value,  and  also  to  pay  a  wayleave,  rent 
or  compensation  in  respect  of  their  user  (^ 
the  roads  and  passages  under  the  plaintifi' 
fai*m  for  the  conveyance  of  their  own  cod 
and  ironstone ;  also  that  they  might  ptj 
compensation  for  the  damage  done  to  the 
surface  of  the  plaintiffs'  &a*m,  and  for  othor 
relief. 

The  facts  of  the  case  are  substantiall/ 
set  forth  in  Law  Bep.  6  Chanc.  770. 

On  the  28th  of  August,  1869,  W.  ft 
Forman,  one  of  the  d^endants,  died,  ad 
the  suit  wjvs  revived  against  his  execatore. 
The  cause  came  on  for  hearing  bdbre  Vice- 
Clijuicellor  Stuart,  together  with  the  crt^ 
suit  of  Fothergill  v.  CoUins,  in  whid 
the  defendants  in  the  first-named  soit 
prayed  against  the  plaintiffs  in  the  firsts 
named  suit  specific  performance  of  «» 
agi-eement  for  sale  of  the  plaintifis'  &nn. 

(3)  3nl  ed.  p.  391. 

(4)  p.  336. 

(5)  6  Vcs.  86. 

(6)  Law  Rep.  6  Chanc.  770. 
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On  the  9th  of  May,  a  decree  was  made 
in  both  suits  by  the  Vice-Chancellor, 
which  was  appealed  from.  The  appeal 
came  on  for  hearing  before  Loixi  Hather- 
lej,  Lord  Chancellor,  who,  on  the  30th  of 
June,  1871,  made  an  order  yar3ing  the 
decree  of  the  Vice-Chancellor. 

By  the  Vice-Chancellor's  decree,  as 
varied  on  appeal,  it  was,  amongst  other 
things,  declared  that  the  defendants 
FoUiergill  and  S.  Homfray  in  the  first 
Boity  and  the  estate  of  the  deceased  defen- 
dant W.  H.  Forman  in  the  first  suit,  were 
answerable  to  the  plaintiffs  in  the  first 
suit  for  and  in  respect  of  all  coal,  iron- 
stone and  other  produce  at  any  time 
gotten  or  removed  by  them  or  their  orders, 
or  for  their  use,  imder  the  plainti£&'  farm 
or  any  part  thereof,  and  that  the  defen- 
dants S.  Homfray  and  R.  Fothergill  in  the 
first  suit  were  liable  to  make  compensation 
to  the  plaintiffs  in  the  first  suit  for  user 
of  all  roads  and  passages  under  the  said 
fimn,  and  the  following  enquiries  were 
directed: — 

1.  An  enquiry  what  quantities  of  coal, 
ironstone  and  other  produce  had  been  so 
gotten  or  removed  as  aforesaid.  And  it 
was  ordered  that  the  market  price  or 
value,  or  as  near  thereto  as  may  be,  of 
all  ooal,  ironstone  and  other  produce  so 
gotten  or  removed  as  aforesaid  at  the  pit's 
mouth,  all  just  allowance  being  made  to 
the  ddfendants  in  the  first  suit  in  respect 
of  their  charges  and  expenses  (if  any)  on 
aoeount  of  the  carriage  to  the  pit's  mouth 
or  otherwise  of  such  coal,  ironstone  and 
otho*  produce,  but  no  allowance  being 
made  for  the  expense  of  getting,  severing 
or  working  the  same,  be  certified.  And 
it  was  ordered  that  the  following  en- 
quiries be  made : — 

2.  An  enquiry  what  quantities  of  coal, 
ironstone  and  other  produce  have  been 
oonTe3red  from  the  collieries  and  mines 
of  the  defendants  in  the  first  suit  in 
the  pleadings  mentioned,  or  any  of  them, 
over  or  through  the  roads  or  passages 
under  the  plaintiffs'  said  farm. 

3.  An  enquiry  what  amount  upon  the 
result  of  the  enquiry  last  directed  ought  to 
be  paid  by  the  defendants  in  the  first  suit 
to  the  plaintiffs  in  the  first  suit  for  any 
wayleave  and  royalty  in  respect  of  the 

bj  t]ie  defendants  in  the  first  suit  of 
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the  said  roads  and  passages,  and  for  the 
pur[)08e  of  working  their  said  collieries 
and  mines. 

4.  An  enquiiy  whether  the  said  farm 
and  the  mineral  property  of  the  plaintiffs 
in  the  first  suit  under  the  same  have  sus- 
tained any  and,  if  any,  what  amount  of 
damage  by  reason  of  the  manner  in  which 
the  defendants  in  the  first  suit  have  worked 
the  coal,  ironstone  and  other  produce 
under  the  pkintiffs'  said  farm. . 

R.  Fothergill  died  on  the  19th  of  Sep- 
tember, 1881,  and  the  suit  of  Phillips  v. 
Homfray  was  revived  against  the  defendant 
Mary  Fothergill,  as  executrix  of  the  will 
of  K.  Fothergill.  In  consequence  of  liti- 
gation in  respect  of  other  matters  with  the 
lady  of  the  manor  in  which  the  plaintiffs' 
farm  is  situate,  the  above  enquiries  in 
Phillips  V.  Homfray  were  not  pro- 
ceeded with  until  July,  1882,  when  an 
order  was  made  by  Mr.  Justice  Kay  in 
chambers,  directing  that  the  enquiry  should 
be  made  by  the  official  referee,  who,  after 
hearing  the  parties  for  some  days,  ad- 
journed the  case  until  July,  1883. 

As  the  prosecution  of  the  enquiries  in- 
volved considei-able  expense,  a  motion  was 
made  upon  the  15th  of  February,  1883, 
before  Mr.  Justice  Pearson,  on  behalf  of 
Mrs.  Fothergill,  praying  that  all  further 
proceedings  under  the  second,  third  and 
fourth  enquiries  might  be  stayed  and  the 
official  referee  directed  not  to  proceed 
with  them.  Mr.  Justice  Pearson  stayed 
the  fourth  enquiry,  on  the  ground  thiit  it 
had  necessarily  abated  by  reason  of  the 
death  of  B.  Fothergill,  but  refused  to  stay 
the  second  and  third  enquiries. 

The  defendant  Mary  Fothergill  has 
appealed  against  his  refusal  to  stay  the 
second  and  third  of  these  enquiries,  while 
the  plaintiffs  by  their  cross  appeal  complain 
of  his  decision  that  the  fourth  enquiry  is 
to  be  stayed;  and  the  question  raised  in 
both  appeals  is  how  far  the  respective 
enquiries  and  the  plaintiffs'  claims,  in 
virtue  of  which  they  were  directed,  are 
affected  by  the  principle  *'  Actio  personalis 
moritur  cum  personal 

The  plaintiffs'  claim  out  of  which  the 
second  and  third  enquiries  spring  is  a 
claim  to  be  comi)ensat€Ml  for  the  secret  and 
tortious  use  made  by  the  deceased  R. 
Fothergill  and  others  during  his  lifetime 
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of  the  underground  ways  and  passages 
under  the  pkLintififs*  farm  for  the  purpose 
of  conveying  the  coal  and  ironstone  of 
K.  Fothergill  and  his  co-trespassers. 

The  judgment  of  Mr.  Justice  Pearson  as 
to  these  two  enquiries  is  based  upon  the 
view  that  this  description  of  claim  did 
not  abate  upon  E.  FothergilVs  death, 
but  was  capable  of  being  prosecuted 
against  the  assets  in  the  hands  of  his 
executrix.  That  it  is  in  form  a  claim  in 
the  nature  of  a  claim  for  trespass,  the 
damages  for  which  were  to  be  measured 
by  the  amount  of  way  leave  which  the 
defendants  would  have  had  to  pay  for 
permission  to  use  the  plaintiffs'  ways  and 
passages,  cannot  be  disputed.  But  Mr. 
Justice  Pearson  was  of  opinion  that  this 
was  one  of  the  class  of  cases  in  which  a 
deceased  man's  estate  remained  liable  for 
a  profit  derived  by  it  out  of  his  wrong- 
ful acts  during  his  lifetime.  The  learned 
Judge  founded  his  opinion  upon  certain 
language  of  Lord  Mansfield,  in  the  case  of 
Ilamhly  v.  Trott  (7),  to  the  effect  that  so 
far  as  the  act  of  the  offender  had  been 
beneficial  to  himself  his  assets  ought  to  be 
answerable.  We  have  thei'efore  to  con- 
sider, in  the  first  place,  what  is  the  true 
limit  and  meaning  of  the  rule  "  that  a  per- 
sonal action  dies  upon  a  defendant's 
d(»ath,"  and  whether  there  is  or  can  be  in 
the  circumstances  raised  by  the  case  a 
pi'ofit  received  by  his  assets  which  the 
plaintiflfe  can  follow. 

The  only  cases  in  which,  apart  from 
questions  of  breach  of  contract  expressed 
or  implied,  a  remedy  for  a  wrongful  act 
(•an  be  pursued  against  the  estate  of  a  de- 
ceased person  who  has  done  the  act,  ap- 
pear to  us  to  bo  those  in  which  property, 
or  the  proceeds  or  value  of  property,  be- 
longing to  another  have  been  appropriated 
by  the  deceased  j>erson  and  added  to  his 
own  a«5tate  or  moneys. 

In  such  cases,  whatever  the  original 
form  of  action,  it  is  in  sul^stance  brought 
to  recover  property,  or  its  proceeds  or 
value,  and  by  amendment  could  be  made 
such  in  form  as  well  as  in  substance.  In 
such  cases  the  action,  though  arising  out 
of  a  wrongful  act,  does  not  die  with  the 
person.  The  property,  or  the  proceeds  or 
value,  which  in  the  lifetime  of  the  wrong- 

(7)  1  Cowp.  .374. 


doer  could  have  been  reoovered  from  him, 
can  be  traced  after  his  death  to  his  asBets, 
and  recaptured  by  the  rightful  owner 
there,  ^ut  it  is  not  every  wrongfol  act 
by  which  a  wrongdoer  indirectlj  benefits 
that  faUs  under  this  head,  if  the  beoflfit 
does  not  consist  in  the  aoquisitiQn  of  pro- 
perty, or  its  proceeds  or  valna  Where 
there  is  nothing  among  the  assets  <^  the 
deceased  that  in  law  or  in  equity  beloiigB 
to  the  plaintiff,  and  the  damages  whidi 
have  been  done  to  him  are  mdiqnidatod 
and  uncertain,  the  executors  of  a  wrong- 
doer cannot  be  sued  merely  because  it  was 
worth  the  wrongdoer's  while  to  commit 
the  act  which  is  complained  of,  and  an 
indirect  benefit  may  have  been  r8i4>ed 
thereby  to  himself.  Two  illustrations  can 
be  given  of  the  above  distinction  with  re- 
gard to  the  liability  of  executors. 

The  produce,  proceeds  or  value  of  waste, 
equitable  or  legal,  committed  by  a  tenant- 
for-life,  can  be  followed  into  the  hands  of 
his  executors  and  retaken  from  them.  If 
he  has  wrongly  cut  timber,  the  timber,  or 
its  proceeds  or  value,  can  be  foUowed; 
but  no  action  for  waste,  permissive  or 
voluntary,  as  such,  Ues  against  the  exe- 
cutors of  a  tenant-for-life.  By  non-repair- 
ing a  house,  or  by  ploughing  up  ancient 
meadow,  the  tenant-for-fife  may  have  in- 
directly benefited  himself  or  saved  his  own 
pocket.  But  neither  law  nor  equity  re- 
cognise in  this  indirect  benefit  which  be 
may  have  received  any  ground  for  proceed- 
ings against  his  executors. 

A  second  illustration  may  be  given  of 
the  distinction  we  have  referred  to.  The 
rents,  or  the  produce  or  profits,  of  the  land 
which  have  wrongly  been  received  by  a 
person  other  than  the  rightful  owner— as 
a  rule,  and  subject  to  certain  exertions 
that  we  need  not  now  discuss — may  be 
pursued  by  the  rightful  owner  and  re- 
covered from  the  wrongdoer,  or,  if  he  is 
dead,  from  his  estate.  But  th»e  is  * 
sense  in  which  the  t^rm  "  profits  "  is  used 
with  reference  to  land  to  represent  the 
unliquidated  damages  recoverable  in  re- 
spect of  a  trespass — as  when  an  action  for 
mesne  profits  is  maintained  to  reooTffi 
not  the  rents  or  produce  of  land,  or  their 
equivalent,  but  compensation  for  the  haw 
possession,  wrongfully  taken  and  held,  of 
the   land   itselfl      An  action  for  meB* 
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profits  in  this  narrower  sense  will  not  lie 
at  oommon  law,  and  apart  from  statute, 
against  executors,  and  no  account  would 
be  decreed  in  equity  except  in  a  case 
where  the  profits  were  either  property,  or 
the  produce  or  profits  oi;  value  of  property, 
actually  received. 

This  line  of  demarcation  has  drawn 
itself  in  strict  conformity  with  the  classi- 
fication of  forms  of  action  known  to  the 
English  law ;  and  as  long  as  the  maxim 
"  Actio  personalia  "  is  preserved  by  the  law 
of  this  country,  tlie  line  drawn  is  neither 
inconvenient  nor  unreasonable.  If  every 
wrongful  act,  which  was  attended  conse- 
quentially and  indirectly  with  advantage 
to  the  wrongdoer  or  his  pocket,  were  to 
warrant  an  action  against  executors,  it 
would  be  impossible  to  know  when  exe- 
cutors were  liable  or  not,  and  the  maxim 
"  Actio  personalia  "  would,  in  fact,  become 
a  mere  soni'ce  of  litigation.  We  have  not 
now  to  consider  the  policy  of  the  maxim. 
It  is  part  of  the  law,  and,  while  it  is  so, 
ought  not  to  be  frittered  away.  The 
judgment  of  Mr.  Justice  Pearson  is  based, 
however,  upon  certain  dicta  of  Lord  Mans- 
field in  Ilaniblt/  v.  IVoU  (7),  which  are 
in  form  ambiguous,  and  it  is  necessary, 
accordingly,  to  examine  these  dicta  with 
reference  to  the  history  of  the  maxim 
"  Actio  personalia  moritur  ctim  jTcraona." 
Whatever  its  wisdom  or  policy,  the  rule, 
with  certain  limitations  and  explanations, 
is  as  old  as  the  English  law.  By  the  civil 
law,  penal  actions  arising  from  wrong 
were  not  generally  available  against  the 
hair,  and  certain  actions  ex  contractu  fell 
ander  the  same  disability.  By  the  English 
law,  an  executor  represents  the  debts  and 
property,  but  not  the  pei'son,  of  the  tes. 
tator.  It  seems  to  have  been  thought  that 
there  would  be  an  injustice  in  making  the 
executor  stand  in  the  place  of  the  dcail 
man,  when  the  causes  of  action  were 
purely  personal — see  Year  Booky  19  Hen. 
6.  66  B.  ''  The  taking  up  of  an  executor. 
ship,"  says  Bacon,  in  his  Ahrid/jment^ 
Exec.  p.  2,  "  is  an  engagement  to  answer 
all  debts  of  the  deceased,  and  all  under- 
takings that  create  a  debt,  so  far  as  there 
are  assets,  but  doth  not  embark  the  exe- 
eator  in  the  personal  trusts  of  the  de- 
ceased, nor  is  he  obliged  to  answer  for  his 
Mfveial  injuries,  for  none  can  tell  how  they 
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might  have  been  discharged  or  answered 
by  the  testator  himself."  And  even  in 
some  actions  of  contract,  such  as  debt, 
where  the  testator  could  have  waged  his 
law,  the  executor  was  not  held  liable,  for 
this  would  have  been  to  deprive  his  exe- 
cutor of  the  benefit  of  the  wager  of  law. 
As  regards  all  actions  essentially  based  on 
tort^  the  principle  was  inflexibly  applied. 

There  was,  however,  a  species  of  i>er- 
sonxd  actions  to  which  the  rule  in  question 
was  not  extended.  These  were  such  as 
were  founded  upon  some  obligation,  con- 
ti*act,  debt,  covenant  or  other  duty  to  be 
performed — see  Pinchon^a  Case  (8)  and 
Wheatley  v.  Lane  (9) — where,  if  an  in- 
jury had  been  done  to  the  personal  pro- 
perty of  the  plaintitf*,  for  relief  arising  out 
of  which  aasumpait  could  be  brought  (as 
in  the  case  of  actions  against  carriers 
and  bailees),  the  executors  of  the  deceased 
might  still  be  sued. 

It  was  urged  before  us  on  behalf  of  the 
plaintifls  that  they  were  entitled  in  the 
pi*esent  case  to  waive  the  tort  which  had 
been  committed  against  them  by  the  de- 
ceased, and  to  treat  the  claim  as  substan- 
tially one  of  implied  contract  or  account, 
upon  the  theory  of  an  implied  promise  by 
him  to  pay  for  what  he  had  done,  or,  at 
all  events,  on  the  principle  that  his  estate 
had  reaped  some  measureable  benefit  or 
profit  fi"om  the  wrong  which  the  executrix 
was  not  entitled  as  tigainst  the  plaintifis 
to  retain. 

Keference  was  made  to  the  analogy  of 
the  cases  whei-e  an  action  for  money  had 
and  received  had  been  maintainable  for 
the  proceeds  of  goods  wrongfully  sold ;  and 
to  a  more  doubtful  class  of  authorities,  in 
which  it  has  been  suggested  that  use  and 
occupation  would  lie  for  the  enjoyment  of 
lands  occupied,  even  in  the  absence  of  any 
demise  of  the  plaintiff.  It  seems  to  us,  as 
we  have  said,  that  the  profits  arising  from 
a  wrong  done  by  a  deceased  man  which 
can  be  followed  against  his  estate  are  only 
such  profits  as  take  the  shape  of  property, 
or  the  proceeds  or  value  of  property,  with- 
drawn from  the  rightful  owner  and  ac- 
quired by  the  wi-ongdoer.  But  in  order  to 
undei*stand  Lord  Mansfield,  and  the  argu- 
ment to  which  reference  has  been  made, 

(8)  9('okc,  157. 

(1))  1  Wms.  Saund.  21Ca. 
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it  is  desirable  to  b^n  with  some  cases  in 
the  reign  of  Elizabeth  which  illustrate  the 
matter.  The  first  is  that  of  Sir  Henry 
Sherrington,  cited  in  SavUle,  p.  40,  and  re- 
ferred to  by  Lord  Mansfield  in  Hamhly  v. 
Trott  (7).  Sir  Henry  Sherrington  had 
cut  during  liis  lifetime,  and  converted  to 
his  own  use,  certain  oaks  and  growing 
trees  upon  land  belonging  to  the  Queen. 
After  his  death  the  Attorney- CJeneral  ex- 
hibited an  information  against  his  exe- 
cutrix, and  Chief  Justice  Manwood,  in 
giving  judgment,  has  used  language  which, 
it  seems  to  us,  has  been  misunderstood. 
**  In  every  case,"  he  says,  **  in  which  a 
price  or  value  has  been  set  upon  a  thing 
in  which  the  offence  is  committed,  if  the 
offender  dies  his  executors  shall  be  charge- 
able; as  in  this  case  the  information  is 
for  cutting  100  oaks  to  the  value  of  100^., 
or  for  taking  100  cattle  of  the  Queen, 
price  20^.,  the  executors  are  chargeable; 
but  where  the  action  or  information  is  for 
trampling  the  herbage  only,  ad  damnum^ 
kc,  the  executor  shall  not  be  chargeable." 
The  point  of  this  judgment  seems  to  us  to 
be  that  the  deceased  had  converted  the 
Queen's  property  to  his  own  use  duiing 
his  lifetime,  and  the  Attomey-Greneral 
was  held  entitled  to  I'ecover  for  the  Queen 
the  property,  or,  in  default,  the  "  value " 
which  represented  the  property  or  its  pro- 
ceeds. In  Sir  Brien  Tiick^s  Case  (10),  in 
the  same  reign,  it  was  held  by  the  Barons 
of  the  Exchequer  that  the  executor  of  an 
executor  should  not  \ye  charged  with  a 
devastavit  made  by  the  executor  of  the 
first  testator — "  No  :  not  in  the  case  of 
the  King,  because  it  is  a  personal  wrong 
only."  The  collocation  of  these  two  cases 
points  to  the  distinction  which  we  have 
drawn.  Tlie  proceeds  or  value  of  actual 
property  acquired  wrongfully  by  the  tes- 
tator can  l^e  recovered  against  an  exe- 
cutor ;  but  the  mere  fact  that  the  wrong- 
ful act  or  neglect  saved  the  testator  from 
expense  is  not  sufficient  justification  for 
suing  his  executor.  In  Toohy  v.  Windham 
(11)  the  plaintiff  brought  an  action  against 
the  defendant  under  the  following  circum- 
stances. The  defendant's  father  in  his 
lifetime  had  taken  the  profits  of  certain 
land,  whereuiwn   the   plaintiff  had   pur- 

(10)  3  Loo.  241. 

(11)  1  Cro.  Eliz.  206. 


chased  a  writ  out  of  Chancery  against  the 
defendant,  with  the  intent  of  exhibitLng  & 
bill  against  him.  Upon  the  return  of  the 
writ  for  the  said  profits,  the  defendant,  in 
consideration  that  the  plaintiff  would  for- 
bear suit,  promised  the  plaintiff  that,  if  he 
would  prove  that  his  father  had  taken  the 
profits,  or  had  had  the  possession  of  the 
lands  under  the  title  of  the  plaintiff*g 
father,  he,  the  defendant,  would  pay  the 
plaintiff  for  the  profits  of  the  land.  The 
Court  held  that  this  was  no  consideration 
for  the  promise,  on  the  ground  that  the 
taking  of  the  profits  of  the  plaintiffs  Imd 
by  the  defendant's  father  was  a  perBonal 
tort  for  which  neither  the  executor  nor 
heir  could  be  made  to  answer.  So  fur  as 
we  are  aware,  an  action  for  mesne  profits 
(or  bare  damages  for  wrongful  possessioa 
and  occupation  of  l&nd)  has  never  been 
considered  maintainable  at  common  lav 
against  the  executors  of  the  person  who 
was  wrongfully  in  poesession.  Bat  the 
language  of  Lord  Mansfield  in  the  case  of 
Ilambly  v.  Trott  (7)  is  relied  upon  in  the 
judgment  of  Mr.  Justice  Pearson  as  going 
beyond  the  above  line,  and  it  is  important^ 
therefore,  to  examine  it  in  detail. 

That  action  was  an  action  of  trover 
brought  against  an  administrator  with 
the  will  annexed  for  a  conversion  by  the 
plaintiff  in  his  lifetime.  The  plea  was 
that  the  testator  was  not  guilty.  A 
verdict  having  been  found  for  the  plaintiff, 
the  Court  unanimously  arrested  the  judg- 
ment, on  the  ground  that  the  canise  of 
action  as  laid  was  a  personal  tort  which 
died  with  the  person.  This  was  in  ac- 
cordance with  the  decision  in  Baik^i 
Case,  reported  in  Sir  Thonuu  Raymond, 
p.  71. 

Tlie  judgment  in  Uambly  v.  TroU  (7) 
can  therefore  be  no  authority  for  the  ap- 
]>ellant'8  contention,  but  the  language  of 
Lord  Mansfield,  which  has  since  been 
cited  with  approval  by  the  highest  tri- 
bunals, is  of  course  entitled  to  the  utmofit 
weight. 

Lord  Mansfield,  in  the  first  place,  ob- 
serves that  no  action  of  tort,  where  the 
plea  must  be  "  not  guilty,"  will  lie  against 
an  executor.  "On  the  face  of  such  a 
record  the  cause  of  action  arises  ex  deiido," 
and  '^all  private  criminal  ii\jurie6  or 
wrongs,  as  well  as  all  public  crimes,  are 
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baried  with  the  offender."     This  is  the  in- 
flexible rule. 

In  mitigation  of  the  apparent  hardship, 
Lord  Mansfield  proceeds,  obiter  dictuj  to 
point  out  that  in  most  cases  where  trover 
lies  against  the  testator  another  action 
might  be  brought  against  the  executor 
which  will  serve  the  pur|>o8e;  and  he 
gives  the  following  illustration.  An  action 
on  the  custom  of  tlio  realm  against  a 
common  carrier  is  for  a  tort  and  a  sup- 
posed crime.  The  plea  is  ''  not  guilty  '' ; 
therefore,  such  action  will  not  lie  agiiinst 
an  executor;  but  assumpsit,  which  is 
another  action  for  the  same  cause,  will  lie 
instead.  "  So,"  continuas  Lord  Mansfield, 
^'  if  a  man  take  a  horse  from  another  and 
faring  him  back  again,  an  action  of  tresjmss 
will  not  lie  against  his  executor,  though  it 
would  against  him ;  but  an  action  for  the 
use  and  hire  of  the  hoi-se  will  lie  against 
the  executor."  And  in  further  illusti-ation 
of  this  distinction  Lord  Mansfield  points 
out  that,  in  Bailej/s  Case  (Sir  Thomas 
Raymoiul,  p.  71),  the  executor  would  have 
been  liable  for  the  value  of  the  goods 
wrongfully  sold  by  the  testator,  just  as 
Sir  Henry  SJierrimjton's  Estate  (in  ^Saville, 

L40)  was  liable  for  the  value  of  the  trees 
had  cut  and  carried  away.  It  is  witli 
reference  to  the  above  distinction  that 
Lord  Mansfield  goes  on  to  use  the  language 
which,  we  think,  has  been  misunderstood. 
^'Here,  therefore,  is  a  fundamental  dis- 
tinction. If  it  is  a  sort  of  injuiy  by 
which  the  offender  acquires  a  gain  to  him- 
self at  the  expense  of  the  sufferer,  as  beat- 
ing or  imprisoning  a  man,  Sic,  then  the 
person  injured  has  only  a  reptiration  for 
the  delictum  in  damages,  to  be  :isscssod  by 
a  jury.  But  where,  besides  the  crime, 
property  is  acquiix^d  wliich  1)enents  the 
testator,  there  an  action  for  the  value  of 
the  property  shall  survive  aj^.iinst  the 
executor;  as,  for  instance,  the  executor 
shall  not  be  chargeable  for  the  injui-y  done 
by  his  testator  in  cutting  down  another 
man's  trees,  but  for  the  benefit  ansing  to 
his  testator  for  the  value  or  sale  of  the 
trees,  he  shall.  So  fiir  as  the  tort  itself 
goes,  an  executor  shall  not  be  liable ;  and 
therefore  it  is  that  all  public  and  all 
private  crimes  die  with  the  offender,  and 
the  executor  is  not  chargeable ;  but,  so  far 
the  act  of  the  offender  is  beneficial,  Ids 
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assets  ought  to  be  answeiuble,   and   his 
executor,  theixifoi'e,  sluiU  be  chai'ged." 

It   seems  to   us  that   Lord   Mansfield 
does  no  more  than  indicate  that  there  is  a 
class  of  Ciises  in  which  assumpsit  can  be 
brought  against  a  wrongdoer  to  recover 
the  property  he  has  taken,  or  its  proceeds 
or  Viilue,  and  that  in  such  cases  the  action 
will  survive  against  the  executor.     In  the 
illustnitiun  given  by  him  of  the  hoi'se,  he 
does  not  mean  that  an  action  for  the  use 
and  hire  of  a  horse  wrongfully  taken  will 
always  lie  against  an  executor,  but  that  it 
will  lie  whenever  a  similar  action  would 
have  lain  against  the  wrongdoer  himself. 
The  case  he  puts  is  the  case  of  a  horse 
taken  and  restored,  not  of  a  horse  taken 
and  held  under  an  adverse  claim ;  and  we 
are  not  prepared   to    say,   if   absolutely 
nothing  a])tx>areil  in  evidence,  except  that 
a  hoi'se  was   taken   and  was  afterwards 
brought  back  agivin,  the  owner  might  not 
recover  for  the  use  and  hire  of  the  horse, 
on  the  h3rpothesis  of  an  implied  contract 
to  pay  for  him.     It  is  in  such  a  sense  that 
Lord  Ellenboi*ough,  in  Foster  v.  Stetcart 
(12),  clearly  understood  Lord  Mansfield's 
langujige.    We  see  nothing  in  the  language 
of  Lord  Chelmsford,  in  the  House  of  Lords, 
in  Peek  v.  Gurney  ( 1 3),  to  indicate  that  he 
understood  it  otherwise.   If  so,  the  true  test 
to  l>e  applied  in  the  present  case  is  whether 
the  plaintiffs'  chiim  agiiinst  the  deceased 
R.  Fothergill,  in  i-espect  of  which  enquiries 
2  and  3  were  directeil  in  his  lifetime,  be- 
longs to  the  categoiy  of  actions  ex  delicto^ 
or  whether  any  form  of  action  against  the 
executora  of  the  deceased,  or  the  deceased 
man  in  his  lifetime,  am  be  based  upon  any 
implicil  contract  or  duty.    In  other  words, 
could  the  plaintiff  have  sued  the  deceased 
at  law  in  any  form  of  action  in  which  "  not 
guilty  "  would  not  l)e  the  i)roi>er  plea  1     If 
such  alternative  forms  of  action  could  be 
conceived,  it  must  l)e  either  an  action  for 
the  use,  by  the  plaintifis'  permission,  of 
the  plaintiffs'  I'oads  and  pissages^  similar 
in   pnnciple,  though  not   identical,  with 
an  action  for  the  use  and  occui)ation  of 
the  plaintiffs'  land ;  or  it  must  be  in  the 
shai)e  of  an  mrtion  for  uioney  had  and  it;- 
ceivcd,  iKUied  upon  the  supjiosition   that 

(12)  3  M.  &  K.  lue. 

(13)  43  Law  J.  Hep.  Chanc.  19;  I^w  Bep.  6 
E.  &  Ir.  App.  393. 
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funds  are  in  the  hands  of  the  executors 
which  properly  belong,  in  law  or  in  equity, 
to  the  plaintiff. 

We  do  not  believe  that  the  principle  of 
waiving  a  tort  and  suing  in  contract  can 
be  carried  further  than  this — that  a  plain- 
tiff is  entitled,  if  he  chooses  it,  to  abstain 
from  treating  as  a  wrong  the  acts  of  the 
defendant  in  cases  where,  independently  of 
the  question  of  wrong,  the  plaintiff  could 
make  a  case  for  relief.     There  have  been, 
no   doubt,   instances    in   which,   nothing 
further  appearing  in  evidence  but  that  one 
person  was  the  owner  of  land  and  that 
another  had  taken  possession  of  and  en- 
joyed it,  an  action  for  use  and  occupation 
under  the  statute  has  l)een   upheld — see 
Ililyer  v.  SUcocka  (14).    In  such  cases  the 
inference,  in  the  absence  of  proof  to  the 
contrary,  has  been  allowed  to  be  drawn 
that  the  enjoyment  was  by  permission  of 
the  rightful  owner.   On  a  somewhat  similai* 
principle  an  action  by  the  lord  of  a  market 
for  stallage  was  held  maintainable  against 
a  pei-son  who  fixed  a  stall  in  the  soil  with- 
out leave  or  licence.     T^e  authority  of 
this  latter  case  has  been  questioned — see 
Turner  v.  The  Cameron  Coal  Steam  Com- 
pany (15) — and  actions  for  use  and  occu- 
pation,  according  to  the  better  opinion, 
have  been  confined  to  the  class  of  cases 
where  defendant  is  not  a  trespasser  setting 
up  an  adverse  title,  and  where  there  are 
no  circumstances  that  n^ative  the  impli- 
cation of  a  contract — see  Churchward  v. 
Blight  ami  Ford  (16),  per  Chief  Baron 
Pollock,  and  Birch  v.   Wright  (17).     No 
doubt  the  mere  enjoyment  by  one  man  of 
another  man*s  propeHy,  real  or  personal, 
may  be  had  under  such  circumstances  as 
leave  still  open  as  a  reasonable  inference 
the  presumption  that  it  is  taken  on  the 
terms  of  payment.     Just  as  a  man  who 
takes  a  bun  from  the  refreshment  counter 
at  a  railway  station  takes  it  on  the  im- 
plied promise  to  pay  for  it,  so  actions  of 
assumpsit  have  been  held  to  lie  for  the 
rents  of  land  improperly  received  under 
pi*etence  of  title — see  Bacon's  Abridgment^ 

(14)  11>  Law  J.  Rep.  Q.B.  205. 

(15)  r>  Kxch.  lUip.  932;  20  Law  J.  Rep.  Exch. 

71. 

(16)  2  Hurl.  &  N.  446  ;  26  Law  J.  Rep.  Exch. 

354. 

(17)  1  Term  Rep.  398 


Assumpsit^  H.   p.   260,  and  Clarence  v. 
Marshal^  per  Baron  Bailey  (18). 

One  of  the  most  remarkable  instancee  of 
waiver  of  a  tort  is  to  be  found  in  the  oaae 
of  Lightly  v.  Clouston   (19),  where  the 
master  of  an  apprentice  who  had  been 
seduced    from  his    service    to  work  for 
another    person    was    held   justified    in 
waiving  the  tort  and  bringing  an  action  of 
indebitatus  assumpsit  for  work  and  labour 
done  against  the  tort-feasor.     Lovd  Mans- 
field, in  deciding  the  case,  referred  to  the 
cases  of  the  wrongful  sale  of  goods,  where, 
if  the  rightful  owner  chooses  to  sue  for  the 
produce  of  the  sale,  he  may  do  it,  the 
practice  being  an  advantage,  and  not  a 
disadvantage,  to  the  defendant.     The  cue 
was  decid^  upon   the  ground  that  the 
labour  of  the  apprentice  belonged  to  hb 
master,  who  might  insist  on  an  equivalent 
for  it — or,  at  all  events,  that  the  apprwtioe 
could  not  contract  for  the  benefit  of  any- 
body except  his  rightful  owner — see  per 
ljOi*d  Ellenborough,  in  Foster  v.  Stewart 
(12).     And  actions  in  whidi  the  ownen 
of  goods  wrongfully  sold  were  held  entitled 
to  waive  the  tort  and  to  recover  in  as- 
sumpsit   for    the    proceeds    had   become 
familiar  to  the  common  law  as  &x  bick 
as  towards  the  seventeenth  oentuiy — see 
La  Mine  v.  DorreU  (20).     The  difficulties 
of  extending  the  above  principle  to  the 
present  case  appear  to    us    insuperable. 
The  deceased  R.  Fothergill,  by  carrying 
his  coal  and  ironstone  in  secret  over  the 
plaintiffs*  roads,  took   nothing  from  the 
plaintiffs.   The  circumstances  under  which 
ho  used  the  road  apj>ear  to  us  to  negative 
the  idea  that  he  meant  to  pay  for  it.   Nor 
have  the  assets  of  the  deceased  defendant 
been  necessarily  swollen  by  what  te  haa 
done,     lie  saved  his  estate  expense,  bnt 
he  did  not  bring  into  it  any  additional 
pix)i>erty  or   value   belonging  to  anotiw 
pei-son.     The  case  of  Kirk  v.  Todd  (21) 
seems  to  us  materially  in  point.    Th«w 
the    owners   of   certain   dye-works  sued 
the   original   defendants   for  fouling  and 
polluting  a  brook.     It  was  held  that  the 
action   would   not   survive  against  their 
executors.     The  late  Master  of  the  Bolls 

(18)  2C.  &  M.  495. 

(19)  1  Taunt  113. 

(20)  2  Ld.  Raym.  121f». 

(21)  Ante,  p.  224 ;  Law  Bep.  21  Ch.  D.  18i 


i 


Vol.  52.] 

Phillips  V.  Bbmfray,  App, 

used  the  following  language : — "  This  was 
an  action  on  a  simple  tort.  It  did  not 
appear  that  the  defendant  had  got  any 
benefit  by  fouling  the  plaintiff's  stream; 
he  had  only  injured  the  plaintiff.  As  I 
understand  the  rule  at  common  law,  it  was 
this.  You  could  not  sue  executors  for  a 
wrong  committed  by  their  testator  for 
which  you  could  recover  only  unliquidated 
damages.  That  rule  has  never  been  altered 
except  by  the  Act  3^4  Will.  4.  c.  42, 
which  allowed  the  executors  to  be  sued  in 
certain  cases,  but  with  a  limitation  that 
the  ii\jury  must  have  been  committed  not 
more  than  six  months  before  the  death  of 
the  testator.  That  was  not  so  here.  There- 
fore the  statute  did  not  apply,  and  the 
rule  of  the  common  law  remains  in  its 
simplicity." 

In  every  case  where  one  man  fouls  the 
flow  of  water  to  which  another  is  entitled 
he  probably  saves  himself  expense  by 
doing  so.  But  the  benefit  to  which  the 
Master  of  the  KoUs  alludos  appeai*s  to  us 
to  be  some  beneficial  property  or  value, 
Qipable  of  being  measured,  followed  and 
recovered. 

It  remains  to  be  considered  whether 
there  is  any  equitable  doctrine  which  can 
extend  or  vary  the  above  rules  of  the 
common  law.  We  can  see  none.  An 
action  for  account  will  only  under  such 
eircamstanceB  lie  where  the  defendant  has 
something  in  his  hands  representing  the 
pUuntifi^s  property,  or  the  proceeds  or 
valne  of  it.  But  if  there  were  any  such, 
it  could  be  recovered  at  law  as  well  as  in 
equity. 

It  is  true  that  the  wrongful  acts  com- 
plained of  were  done  in  secret ;  but  even  if 
soch  concealment  could  raise  in  favour  of 
the  plaintiflBs  an  equity  to  be  relieved  from 
the  application  of  the  principle  **  Actio  per- 
gonaUs  moritur  cum  persona"  which  we 
doabt,  the  fraud  in  tliis  case  was  discovered 
daring  the  lifetime  of  the  deceased  K. 
Fotfaergill.  The  mere  circumstance  of  the 
defendant's  death  after  the  decree  and 
hefore  the  accounts  taken  would  not  raise 
any  equity  in  the  plaintiff'  favour,  and, 
as  tear  as  we  can  see,  the  equity  authorities 
relied  upon  in  argument  by  the  plaintiffs 
do  not  assist  them.  In  The  Bishop  of 
WimAetier  v.  Knight  (1),  it  was  held  that 
the  lord  of  the  manor  might  maintain  a 
Vol.  62.— Chaiyc. 
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bill  for  an  account  of  ore  dug  or  timber 
cut  by  the  defendant's  testator.  Lord 
Chancellor  Cooper,  in  giving  judgment, 
said :  '^  It  would  be  a  reproach  to  equity 
to  say  that  when  a  man  has  taken  my 
property,  my  ore  or  timber,  and  disposed 
of  it  in  his  Ufetime,  and  di«,  that  i^^ 
case  I  must  be  without  remedy."  But  he 
added  ^*  that  the  trespass  of  breaking  up 
meadows  or  ancient  pasture  ground  died 
with  the  person."  If  the  plaintiff  in  the 
present  action  were  to  I'ecover,  it  is  diffi- 
cult to  see  why  a  landlord  should  not  be 
entitled  in  equity  to  an  account  against 
the  executors  of  his  tenant  for  a  profit 
indirectly  derived  or  expense  saved  by  the 
testator  through  breaking  up  ancient 
meadow  or  pasture  land.  In  PuUeney  v. 
Warren  (6)  an  account  of  mesne  profits 
was  deci'eed  against  executors  on  the 
special  ground  that  the  plaintiff  had  been 
prevented  by  injunction,  afterwards  dis- 
solved, from  proceeding  in  ejectment  against 
the  testator  in  his  lifetime,  and  that  it 
ought  to  have  Ixjen  one  of  the  terms  on 
which  the  injunction  was  granted  that  the 
testator  or  his  estate  would  compensate  the 
plaintiff  against  the  loss  of  such  mesne 
profits  if  the  injunction  turned  out  to  be 
unjust.  It  would  follpw  that,  had  not 
such  special  grounds  existed,  the  bill  for 
an  account  of  mesne  profits  would  have 
been  held  not  maintainable  against  the 
executors.  PuUeney  v.  Warren  (5)  is 
therefore  an  authority  which  bears  against 
the  plaintiffs  in  the  present  case.  In 
Moneypenny  v.  Briatoxoe  (22)  a  suit  was 
held  maintainable  against  the  executors  for 
rents  received  duiing  the  continuance  in 
possession  of  the  testatrix ;  but  the  rents 
in  question  seem  to  have  been  rents  which 
had  actually  been  paid  over  to  the  testa- 
trix, and  fell  within  the  description  of 
property  taken  by  the  trespEWser.  The 
history  of  the  case  of  Lansdoume  v.  Lans- 
downe  (23)  appears  to  us  to  shew  that  the 
doctrine  of  the  Courts  of  equity  is  in  exact 
conformity  with  the  distinction  we  have 
pointed  out.  A  bill  was  filed  by  a  re- 
mainderman against  the  representative  of 
a  deceased  tenant- for-life  without  impeach 
ment  for  waste.     Two  causes  of  complaint 

(22)  2  Rugs.  &  M.  117;  1  I-aw  J.  Rep.  Chanc. 

88. 

(23)  1  Marld.  116. 
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has  been  very  fully  considered  by  Mr. 
Justice  Pearson  in  the  course  of  his  judg- 
ment, and  also  by  my  colleagues  in  that 
which  has  just  been  delivei-ed,  I  desire  to 
add  my  own  coomients  upon  it,  as  its  true 
^ect  has,  in  my  opinion,  been  to  some 
extent  misapprehended. 

The  judgment  in  Hamhly  v.  Trott  (7) 
is  generally  refeiTed  to  as  that  of  Lord 
Mansfield,  but  it  expressed  the  unanimous 
fully  considered  opinion  of  the  Court,  which 
included  Justices  Aston  and  Al^hurst,  as 
well  as  Lord  Mansfield,  and  was  delivered 
after  the  case  had  been  twice  argued. 

The  action  was  in  trover  against  an 
administrator  with  the  will  annexed ;  the 
declaration  laid  an  unlawful  conversion  by 
the  testator  to  his  own  use  of  certain 
sheep,  pigs,  goats  and  oats;  tbe  plea 
was  that  the  testtitor  was  not  guilty. 
The  verdict  being  for  the  plaintiff,  the 
Cfourt  was  moved,  on  behalf  of  the  defen- 
dant, in  arrest  of  judgment,  upon  the 
ground  that  the  wrongful  act  of  the  testa- 
tor was  a  personal  tort  which  died  with 
the  person.  A  rule  to  shew  cause  was 
granted,  and  it  was  upon  ctiuse  being 
shewn  that  the  judgment  was  given.  At 
the  doee  of  the  arguments  on  the  fii*st 
occasion.  Lord  Mansfield  said,  ''  I  should 
be  Tery  sorry  to  decide  that  trover  will 
not  lie,  if  there  is  no  other  remedy  for  the 
right " ;  and,  after  an  opinion  expressed  by 
the  other  Judges,  that,  as  then  advised, 
they  thought  the  action  maintainable,  the 
Court  ordered  the  matter  to  stand  over  for 
fhrther  argument,  Lord  Mansfield  adding, 
**  The  criterion  I  go  upon  is  this :  can 
jostioe  possibly  be  done  in  any  other  form 
of  action) " 

After  the  second  argument,  on  the  24th 

of  January,  1776,  the  Court  took  time  to 

consider  its  judgment,  and,  on  the  12th  of 

February,  in  the  same  year,  held  that  the 

judgment  must  be  arrested.     But  it  is 

important   to  notice  the  gi'oimds    uix)n 

which  the  Court  arrived  at  tliis  conclusion. 

After  stating  (a)  that  the  axiom  *'  Actio 

personalia  moritur  cum  persona  "  was  not 

generally  true,  and  much  les«  universally 

sOy  and  that  it  left  the  law  undefined  as  to 

the  kind  of  personal  actions  wliich  die  with 

the  person  or  sui-vive  against  the  executor ; 

and  (6)  that  an  action  of  trover   was  in 

form  a  fiction,  and  in  su)>stance  founded 
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on  property,  for  the  equitable  purpose  of 
recovering  tlie  value  of  the  plaintiff  s 
specific  property  used  and  enjoyed  by  the 
defendant ;  and  that,  if  no  other  action 
could  be  brought  against  the  executor,  it 
seemed  unjust  and  inconvenient  that  the 
testator's  assets  should  not  be  liable  for 
the  value  of  what  belonged  to  another  man 
which  the  testator  had  ixsaped  the  benefit 
of;  and  (c)  that  the  Court,  deeming  the 
matter  well  deserved  consideration,  had 
carefully  examined  all  the  cases  upon  the 
subject — Lord  Mansfield  proceeded  to  enun- 
ciate the  conclusions  at  which  the  Court 
had  arrived  as  to  actions  which  survived 
against  an  executor  and  those  which  died 
with  the  person,  distinguishing  between 
those  which  survived  or  died  on  account  of 
the  form  of  action — a  distinction  which  it 
is,  in  my  opinion,  most  important  to  bear 
in  mind.  As  regards  those  actions  which 
survive  or  die  on  accoimt  of  the  cause  of 
action.  Lord  Mansfield  expressed  himself 
as  follows :  "  Where  the  cause  of  action  is 
money  due  on  a  contract  to  be  performed, 
gain  or  acquisition  of  the  testator  by  the 
work  and  labour  or  property  of  another, 
the  action  survives  against  the  executor. 
But  where  the  cause  of  action  is  a  tort,  or 
arises  ex  delicto y  supposed  to  be  by  force 
and  against  the  King's  peace,  there  the 
action  dies — as  battery,  fstlse  imprison- 
ment, trespass,  nuisance,  obstructing  lights, 
diverting  a  watercourse,  escape  against 
the  sheriff,  and  many  others  of  a  like 
kind."  And  as  regards  those  actions 
which  sui*vive  or  die  in  I'espect  of  the 
form  of  action,  he  went  on  to  say  as 
follows  :  '^  In  some  actions  the  defendant 
could  have  waged  his  law,  and  therefore 
no  action  in  that  form  lias  tigainst  an 
executor.  But  now  other  actions  ai*e 
substituted  in  their  room  upon  the  very 
same  cause,  wliich  do  survive  and  lie 
against  the  executor.  No  action,  whei'e  in 
form  the  declaration  must  lie  '  quare  vi  et 
annis  et  contra  jyacevi,  or  where  the  plea 
must  be,  as  in  this  case,  that  the  testator 
was  not  guilty,  can  lie  against  the  execu- 
tor. Upon  the  face  of  the  record  the 
cause  of  action  ai'Lses  ex  delicto,  and  all 
piivate  criminal  injuries  or  wrongs,  as 
well  as  all  public  ciimcs,  are  buiied  with 
the  offender."  But  having  said  thus 
much,  Lord  Mansfield  added  that,  in  most 
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if  not  in  all  the  cases,  whcro  trover  lies 
against  the  testator,  another  action  might 
be  brought  against  the  executor,  which 
would  answer  the  purpose.  In  applying 
the  rules  so  enunciated  to  the  circum- 
stances of  the  case  then  under  considera- 
tion, the  Court  held  that  the  form  of  the 
plea,  that  the  testator  was  not  guilty,  was 
decisive,  and  that  the  judgment  must  be 
arrested,  but  added  that  no  mischief 
would  be  thereby  occasioned,  because,  so 
far  as  the  cause  of  action  did  not  arise  ex 
delicto  or  tx  ynalejicio  of  the  testator,  but 
was  founded  on  a  duty  which  the  testator 
owed  to  the  plaintiff,  another  form  of 
action  might  be  brought. 

It  would  appear,  then,  that  the  Judges 
who  disposed  of  Hamhly  v.  Trott  (7)  were 
of  opinion — first,  that  the  cause  of  action 
was  such  that  the  executors  might  have 
been  made  liable ;  secondly,  that  by  reason 
of  the  form  of  the  action — ^the  declaration 
being  in  trover,  and  the  plea  that  the 
testator  was  not  guilty — it  could  not  be 
maintained  against  the  executors;  and, 
thirdly,  that,  notwithstanding  the  arrest 
of  judgment  in  the  pending  action,  another 
form  of  action  might  be  brought  and 
maintained  against  the  executors.  It  is, 
to  my  mind,  clear  that  the  Judges  were 
of  opinion  that  the  merits  were  with  the 
plaintiff,  but  that  they  were  precluded,  by 
the  technicalities  of  the  pleadings,  from 
giving  him  that  to  which  they  deemed 
him  moniUy  entitled.  That  this  was  their 
view  is  supported  by  the  comments  of 
L<)i*d  Mansfield  upon  two  older  cases 
which  he  cited  in  the  course  of  the  judg- 
ment. In  the  first  of  these  cases — which 
was  later  in  date  than  the  other,  and 
which  he  cited  fi*om  Sir  T.  Raymond — the 
plaintiff  declared  that  he  was  possessed  of 
a  cow,  which  he  delivered  to  the  testator 
to  keep  for  the  use  of  the  plaintiff,  which 
cow  the  t(?ptator  sold,  and  dis{K>sed  of  the 
money  to  his  own  use ;  and  that  neither 
the  testator  nor  the  defendant,  his  exe- 
cutor, had  ever  paid  the  money.  Com- 
menting upon  this  case,  Lord  Mansfield 
said  : — "  Upon  this  state  of  the  case  no 
one  can  doubt  but  that  the  executor  was 
liable  for  the  value;  but  the  special  in- 
jury charged  obliged  him  to  plead  that  the 
testator  was  not  guilty."  The  jury  found 
thQ  defendant  guilty ;  but;  on  motion  for 


arrest  of  judgment,  it  was  held  that  the 
executor  ought  not  to  be  chai^eable.  The 
other  case  cited  was  that  known  as  Sw 
Henry  *Sherringt(m*8  (27).  He  had  cat  dofwn 
trees  upon  the  land  of  Queen  Elizabeth, 
and  converted  them  to  his  own  use.  Upon 
an  information  against  his  widow,  Mr.  Jiu- 
tice  Man  wood,  in  the  course  of  his  judgment, 
said  : — "  In  every  case  where  any  price  or 
value  is  set  upon  the  thing  in  wluch  the 
offence  is  committed,  if  the  defendant  dies 
his  executor  shall  be  chargeable;  bat 
where  the  action  is  for  damages  only  in 
satisfaction  of  the  injury  alone,  there  his 
executors  shall  not  be  liable."  In  faither 
commenting  upon  these  two  caaes,  Lard 
Mansfield  said  : — ''  Here,  therefore,  is  a 
fundamental  distinction.  If  it  is  a  sort  of 
injury  by  which  the  offender  aoquires  no 
gain  to  himself  at  the  expense  of  the 
sufferer — as  beaUng  or  imprisoning  a  man, 
&c, — there  the  person  injured  has  only  a 
reparation  for  the  delictum  in  damages, 
to  be  assessed  by  a  juiy.  But  where, 
l)esides  the  crime,  property  is  aoqoired 
which  benefits  the  testator,  there  an  action 
for  the  value  of  the  property  shall  sorviTe 
against  the  executor.  As,  for  instunofl^ 
the  executor  shall  not  be  charged  for  tiie 
injury  done  by  his  testator  in  catting  down 
another  man's  trees;  but  for  the  benefit 
arising  to  the  testator  from  the  value  or 
sale  of  the  trees,  he  shall."  Upwards  of » 
hundred  years  have  elapsed  since  thisjadg- 
meiit  in  Hamhly  v.  Trott  (7)  was  deUvered. 
It  has  ever  since  been  regarded  as  an 
accurate  representation  as  to  the  state  of 
the  law  as  affecting  executors,  in  respect 
of  causes  of  action  and  forms  of  action 
arising  out  of  the  acts  of  their  testators. 

The  circumstances    under    which  the 
wrongful  act  with  which  we  at  preseDt 
have    to    deal   was    committed    may  1» 
concisely  stated  as  follows  : — ^In  the  jear 
1866  the  plaintiffs  were  the  owners  oft 
farm  in  Monmouthshire,  and  the  defen- 
dants, Homfray,  FothcrgUl  and  Fonnan» 
who  carried  on  business  under  the  style  of 
the  "  Tredegar  Iron   Company,"  had  for 
some  time  past  been  working  tiie  miner»» 
underlying  lands  adjoining  the  plaintiB» 
farm  ;  and  in  the  course  of  that  year  toe 
plaintiffs  discovered  that  the  defendants 
were  not  only  getting  minerals  from  under 

(27)  Sav.  iO. 
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ihe  farm,  but  were  using  roads  and  past- 
sages  made  by  them  through  the  plaintilfa' 
minerals  for  the  conveyance  of  minerals 
gotten  by  the  defendants  from  their  own 
mines.  In  the  observations  which  I  am 
about  to  make,  it  is  important  to  bear  in 
mind  the  nature  of  the  wrongful  act  in  re- 
spect of  which  the  plaintiffs  claim  redress ; 
bat  I  deem  it  unnecessary  to  fui*ther  refer 
to  the  institution  and  progi^essof  the  suit,  as 
those  have  been  sufficiently  detailed  in  the 
judgment  which  has  just  been  delivered. 

It  has  hardly  been  contended,  on  the 
present  appeal,  that  a  remedy  for  a  wrong- 
ful act  cannot  be  puraued  against  the  estate 
of  a  deceased  person  by  whom  the  act  has 
been  committed,  when  property  or  the 
proceeds  of  property  belonging  to  another 
bave  been  appropiiated  by  the  deceased 
person — ^in  other  words,  that  the  action  in 
such  cases,  though  arising  out  of  a  wrong- 
ful act,  does  not  die  with  tlie  person  ;  liut 
it  has  l)een  urged  that  the  principle  thus 
enunciated  is  limited  to  cases  in  which 
property  or  the  proceeds  of  property 
nave  been  appropriated  by  the  decoivsed 
person,  and  that  it  does  not  apply  to  a 
caae  in  which  the  deceased  person  has 
derived  any  other  benefit  from  his  wrong- 
doing than  property  or  the  proceeds  of 
property ;  and,  in  particular,  that  it  does 
not  ftpply  to  a  case  in  which  the  benefit 
derived  has  not  been  in  the  form  of  an 
actual  acquisition  of  property,  but  of  a 
saving  of  expenditure  whicii  must  otlier- 
wise  have  been  incun^ed  by  the  wrong- 
doer,  as  in  the  present  case;  in  which, 
jfbr  the  purpose  of  the  pi-esent  argument, 
it  must  be  assumeil  that  by  the  use  by  the 
defendants  for  the  carriage  of  their  minciuls, 
of  the  roads  and  passages  under  tint  plain- 
s' form,  there  was  a  saving  to  them  of 
expenditure  which  they  must  otherwise 
have  incurred.  Speaking  with  much  diffi- 
denoe — as  my  views  in  this  i*espect  dificr 
from  those  of  my  colleagues — I  feel  >)ound 
to  aay  that  I  cannot  appreciate  the  reasons 
l^Km  which  it  is  insisted  that,  although 
the  executors  are  bound  to  account  for  any 
accretion  to  the  property  of  their  testator 
derived  directly  fi*om  his  wrongful  act, 
thej  are  not  liable  for  the  amount  or 
"Value  of  any  other  benefit  which  may  be 
derived  by  his  estate  from  or  by  i*eason  of 
sucli  wrongful  act. 
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I  find  nothing  in  the  language  used  by 
Lord  Mansfield  that  can  support  this  view. 
On  the  contniry,  when  classifying  the 
actions  which  survive  against  an  executor 
by  reason  of  the  causes  of  action,  he  in- 
cludes amongst  such  causes  of  action  ''  gain 
or  acquisition  of  the  testator  by  the  work 
and  labour  or  propeii/y  of  another  "  ;  and 
he  in  no  respect  limits  or  qualifies  the 
nature  or  character  of  the  "  gain  "  referred 
to.  A  gain  or  acquisition  to  the  wi*ong- 
doer  by  the  work  and  labour  or  property 
of  another  does  not  necesstirily,  if  it  docs 
at  all,  imply  a  diminution  of  the  i)roperty 
of  such  other  person. 

Whether  the  amount  of  the  wayleave 
which  a  person  could  reasonably  be  called 
ujK)n  to  pay  for  the  use  for  the  carrijige 
of  his  minerals  over  the  roads  of  another 
would  be  a  fair  measure  of  the  gain  or 
acquisition  to  the  proi)erty  of  the  person 
who  has  so  used  them  without  i>aying  any 
wayleave,  is  a  question  which  it  is  not 
necessary  to  decide.  I  entertain  no  doubt 
as  to  there  being  ample  means  of  ascer- 
taining the  amount  of  gain  or  acquisition 
to  the  proi)erty  of  a  i)erson  so  using  the 
roads  of  another.  Tiiat  I^rd  Mansfield 
did  not  intend  to  limit  the  generality  of 
the  rule  enunciated  by  him  in  the  manner 
suggested,  is,  I  think,  clear  from  the  fol- 
lowing observations  made  by  him  in  the 
course  of  the  first  argument  in  IlamhUj  v. 
Troit  (7)  :— "  Supi>ose  the  testator  hiwl 
sold  the  sheep,  &c.,  in  question.  In  that 
case,  an  action  for  money  had  and  received 
would  lie.  Suppose  the  testator  had  left 
them  in  specie  to  the  executors ;  the  con- 
vei^sion  must  have  been  laid  against  the 
executors.  Suppose  tlie  tesbitor  had  con- 
sumed them  and  had  eiiten  the  sheep. 
What  action  would  have  lain  there  1  Is 
the  executor  to  get  off  altogether  1  I  sliall 
be  very  sorry  to  decide  that  trover  will 
not  lie,  if  thei'e  is  no  other  remedy  for  the 
right."  It  appeal's  to  me  clear  that,  in 
the  opinion  of  Lord  Mansfield,  the  injured 
owner  of  the  sheep  was  equally  entitled  to 
redi-ess  against  the  estate  of  the  wrong- 
doer, whether  the  sheep  were  sold  by 
him,  or  were  consumed  by  him  or  were 
left  by  him  in  sj>ecie  at  his  death. 

Now  if  the  sheep  )iad  l)een  consumetl 
by  the  testator,  the  only  accreticm  to  his 
pi^oixirty  deiived  fiom  his  so  doing  would 
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have  been  the  amount  of  the  saving  in  his 
butcher's  bill ;  and  I  am  unable  to  appre- 
ciate the  distinction  in  principle  between 
adding  to  his  property  by  savings  in  the 
amount  of  his  butcher's  bills  and  by 
savings  in  the  cost  of  carryingMs  minerals. 
Upon  the  whole,  I  have  come  to  the 
conclusion  that  the  causes  of  action  which 
were  tlie  foundation  of  the  decree  made 
in  the  present  suit,  and  to  which  I  deem 
it  unnecessary  to  more  particularly  refer, 
were  such  as,  within  the  rule  in  Ilamhly 
V.  Trott  (7),  to  entitle  the  plaintiffs  to 
maintain  their  suit  against  Mrs.  Fother- 
gill,  as  the  executrix  of  the  deceased  de- 
fendant K.  Fothergill,  in  respect  of  the 
•subject-matter  of  the  2nd  and  3rd  en- 
quiries directed  by  the  decree.  Whether 
the  proceedings  which  the  plaintiffs  have 
adopted  for  the  purpose  of  enforcing  their 
rights  are  in  form  such  as  to  entitle  Mrs. 
Fothergill  to  succeed  in  her  appeal,  is  a 
question  the  consideration  of  which  I  will 
postpone  until  after  I  have  referred  to 
some  cases  in  equity  which  appear  to 
me  to  have  an  important  bearing  upon 
it,  but  as  to  some  of  which  the  views 
formed  by  me  in  some  respects  diff*er  from 
those  expressed  in  the  judgment  of  my 
colleagues.  The  firat  case  to  which  I  will 
refer  is  that  of  Garth  v.  Cotton  (28),  decided 
by  Lord  Hardwicke  in  the  year  1753. 
This  was  before  the  decision  in  Hamhly  v. 
Trott  (7).  The  bill  was  for  an  account 
of  tdl  simis  of  money  produced  by  a  fall 
of  timber  in  the  year  1714.  A  number 
of  objections  wei'e  raised  on  the  part  of 
the  defendant,  the  7th  of  which  was  stated 
by  Lord  Hardwicke  in  the  following  terms 
(see  p.  214): — "I  shall  mention  but  one 
objection  more,  and  that  arises  recently 
from  the  present  state  of  the  cause  as  it 
comes  before  the  Court  upon  a  bill  of 
revivor  against  the  ropi'esentatives  of  Sir 
John  Hind  Cotton,  the  original  defendant 
— that  an  action  of  waste  dies  with  the 
person ;  and  if  the  plaintiff  had  in  other  re- 
spects been  in  a  condition  to  maintain  waste 
against  Sir  John  Hind  Cotton,  the  original 
defendant,  it  had  been  gone  by  his  death  ; 
that  the  law  is  the  same  as  to  the  action  of 
trover  :  pari  rations  he  hath  lost  his  equit- 
able i^emedy  for  the  waste."  In  meeting  this 
objection  Lord  Hardwicke  said — "There 
(28)   1  Dickon,  216. 


have  been  several  determinations  in  this 
Court,  where,  by  force  of  the  rule  *  Actio 
personalis  nwrttur  cum  persona^  the  re- 
medy at  law  hath  been  extinguished,  yet 
equity  hath  given  the  like  .satiafiiction;" 
and  after  referring  to  various  aathofitka, 
he  proceeded  as  follows : — ''  I  hold  that  in 
all  cases  of  fraud,  the  remedy  dotli  not 
die  with  the  person ;  but  the  same  relief 
shall  be  had  against  an  executor  out  of 
the  assets  of  his  testator  as  ought  to  have 
been  given  against  the  testator  himself; 
for  as  equity  disclaims  the  nuLTiin  that  a 
pei'sonal  remedy  dies  with  the  person, 
wherever  the  demand  is  proper  for  that 
jurisdiction,  this  Court  will  follow  the  es- 
tate of  the  party  liable  to  that  demand, 
and  out  of  that  decree  satis&ction." 

In  1801  the  case  of  FuUeney  v.  Warren 
(5)  came  before  Lord  Eldon.     The  bill 
prayed  an  account  of  mesne  profits  against 
the  executors  of  one  Dr.  Warren.    Under 
ordinary  circumstances  a  bill   in  equity 
could  not  be  maintained  for  an  aoooont 
of  mesne  profits,  the  proper  jurisdictioii 
being  at  law ;  and  the  substantial  qoestioii 
was    whether,  under  the  special  circam- 
stances  of  the  case,  the  suit  could  be  main- 
tained.    The  plaintiff  had  been  prevented 
from  recovering  in  ejectment  by  a  rule  of 
the  Court  of  King's  Bench  staying  pro- 
ceedings against  Dr.  Warren,  to  abide  tlie 
result   of  proceedings    in  the    House  of 
Lords  in  another  case;    and  also  by  an 
injunction,  at  the  instance  of  the  ooco- 
pier,  who  ultimately  failed  both  at  law 
and   in  equity.      Lord    Eldon   held  that 
these  circumstances  were  sufficient  to  jus- 
tify the  plaintiff  in  commencing  proceed- 
ings in  equity ;  and,  having  upheld  tbe 
jurisdiction,  decreed   the  account  prayed 
against  Dr.  Warren's  executors,  thoo^ 
it   was   strongly   urged    upon  him  that^ 
having  regard  to  the  case  of  HanrJbiy  ▼. 
Trotl  (7),  the  remedy  was  gone  by  reason 
of  the  death  of  Dr.  Warren.     The  case 
of   The    Marquis   of  La7isd4)\cne  v.  Thi 
^furchi4)n€ss  Dowayer  of  Lansdowne  (23) 
came     before     tlie    Vice-Chancellor   Sir 
Thomas  Plumer  in  1815.     The  bill  was 
against  the  representative  of  a  deceased 
tonant-for-life,  and   prayed  an  acooont  of 
equitable  waste  committed  by  him.    On 
the  part  of  the  defendant  it  was  wr^ 
that,  if  the  tenant-for-life  had  committed 
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legal  waste  and  died,  his  representatives 
would  not  have  been  answerable,  and  that 
the  same  doctrine  applied  by  analogy  to 
equitable  waste.  In  dealing  with  this  ar- 
gument, the  Yice-Chanoellor  Sir  Thomas 
Plumer  quoted  in  some  detail  the  observ- 
ations of  Lord  Mansfield  in  Ilamhly  v. 
Troit  (7),  and  added,  '*  This  I  take  to  be 
a  just  exposition  of  the  qualifications 
under  which  the  maxim  '  Actio  personalia 
moritur  cum  j)er8ona '  is  received  at  law ; 
and  if  equity  is  to  decide  in  analogy  to  a 
Court  of  law,  the  question  in  the  present 
case  will  be,  whether,  by  the  equitable 
waste  committed  by  the  late  marquis,  he 
derived  any  benefit ;  or  whether  it  was  a 
naked  injury  by  which  his  estate  was  not 
benefited.  It  is  clear  it  was  benefited; 
and  as  at  law,  if  legal  waste  be  committed 
and  the  party  dies,  an  action  for  money 
bad  and  received  lies  against  his  repre- 
sentative, so,  upon  the  same  principle,  in 
cases  of  equitable  waste,  the  party  must, 
through  his  representatives,  refund  in 
respect  of  the  wrong  he  has  done.''  The 
case  was  decided  by  Sir  Thomas  Plumer 
upon  the  broad  principle  that,  where  equit- 
able waste  had  l>een  committed,  the  Court 
had  jurisdiction  to  make  the  representa- 
tives of  the  party  committing  such  waste 
accountable.  Again,  in  Moneypenny  v. 
Bristoto  (22),  the  bill  was  filed  by  the  heir 
of  a  testator  against  the  personal  repre- 
sentatives of  his  widow,  who,  with  the 
acquiescence  of  his  heir,  had  been  let  into 
possession  of  certain  freehold  houses  under 
an  erroneous  supposition  that  they  passed 
by  the  will  along  with  other  property  in 
which  a  life  interest  was  devised  to  her.  She 
died  before  the  eri*or  wna  discovered.  The 
bill  prayed  delivery  of  the  title-deeds  and 
an  account  of  the  i*ents  received  by  the 
widow  during  her  continuance  in  posses- 
sion. It  was  urged,  by  way  of  defence, 
that  these  rents,  being  wrongfully  received 
by  the  widow,  could  have  been  recovered 
in  her  lifetime  only  by  an  action  of  tres- 
pass, and  that  this  suit,  l)eing  founded  in 
iortf  died  with  her;  but  this  contention 
was  rejected  by  the  Master  of  the  Rolls, 
Sir  John  Leech,  who,  after  refemug  to 
the  judgment  in  Hamhly  v.  Trott  (7), 
decreed  the  account  prayed.  There  was 
aa  appeal  to  the  Lord  Chanoellor,tLord 
Brougham,  who  dismissed  the  appeal  and 
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affirmed  the  decree  of  Sir  John  Leech. 
The  last  case  in  equity  to  which  I  shall 
refer  is  Peek  v.  GuniP/y  (\Z),  In  that  case 
it  was  sought  to  make  the  estate  of  Mr. 
Gibbs  liable  for  a  misrepresentation  made 
by  him  in  conjunction  with  other  direc- 
tors of  a  company  formed  under  the  Com- 
panies Acts.  His  executors  contended  that 
the  suit  was  in  effect  a  proceeiling  to  re- 
cover damages  for  a  wrong  done  by  Mr. 
Gibbs,  and  that  the  maxim  "  Actio  jyer- 
sonalia  inoritur  ctini  j)er807ia "  applied ; 
but  the  plaintifis  failed  in  their  case  as 
against  the  executors  of  Mr.  Gibbs,  on 
the  express  ground  that  Mr.  Gibbs's  estate 
had  derived  no  benefit  from  the  misrepre- 
sentation to  which  he  was  a  party. 

The  general  result  of  these  cases  and 
of  others  to  the  like  effect  may  be  thus 
stated :  that  a  Court  of  equity  will  give 
effect  to  a  demand  against  the  estate  of  a 
deceased  person  in  respect  of  a  wrongful 
act  done  by  him,  if  the  wrongful  act  has 
resulted  in  a  benefit  capable  of  being 
measured  pecuniarily,  and  if  the  demand 
is  of  such  a  nature  as  can  be  properly 
entertained  by  the  Ck)urt.  The  principles 
thus  acted  upon  by  Courts  of  equity  are 
in  accordance  with  the  conclusions  enun- 
ciated by  Lord  Mansfield  with  reference 
to  actions  at  common  law  which  survive 
or  die  on  account  of  the  cause  of  action ; 
but,  as  r^ards  those  actions  which  at 
common  law  survive  or  die  on  account 
of  the  form  of  action.  Courts  of  equity 
will  not  permit  the  justice  of  the  case  to 
be  defeated  by  reason  of  the  technicalities 
of  particular  procedure.  That  the  de- 
mand of  the  plaintiff  in  this  suit  was 
one  pro})er  to  be  made  in  a  Court  of  equity 
cannot  be  disputed  ;  the  decree  is  conclu- 
sive upon  this  point.  U{K)n  the  question 
whether  the  wrongful  act  resulted  in  a 
benefit  to  the  estate  of  the  wrongdoer,  I 
think  the  proper  enquiry  is  that  suggasted 
by  Sir  Thomas  Plumer — "  Did  the  wrong- 
doer derive  any  benefit  from  the  wrong 
done  by  him,  or  was  it  a  naked  injury 
by  which  his  estate  was  in  no  way  bene- 
fited 1 "  My  answer  to  that  enquiry,  as 
applied  to  the  circumstances  of  the  pre- 
sent case,  is  that  the  estate  of  the  defen- 
dant 11.  Fothi^rgill  wiis  l)encfited  by  the 
wrongful  user  by  the  defendants  of  the 
roads  and   passages   under  the  pluiutifi^' 
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farm.  Indeed,  the  decree,  as  varied  by 
Lord  Hatherley,  and  as  explained  by  bim, 
appears  to  me  to  be  oonclusive  on  this 
point  also.  If  the  views  which  I  have 
expressed  are  correct,  it  would  follow  that, 
had  no  sidt  been  instituted  against  the 
defendant  R.  Fothergill,  a  suit  to  the 
like  effect  as  regards  the  subject-matter  of 
the  2nd  and  3rd  enquiries  might  have 
been  commenced  and  prosecuted  after  his 
death  against  his  executrix.  Does  the 
fact  that  the  suit  was  commenced  against 
him  and  abated  upon  his  death  make  any 
difference  1  Can  it  be  said  that  the  suit 
survives  as  regards  part  of  the  relief 
prayed,  but  has  died  as  r^ards  the  subject- 
matter  of  the  2nd  and  3rd  enquiries) 
I  think  not.  The  decision  of  Lord  Hard- 
wicke  was  upon  a  bill  of  revivor  against 
the  representative  of  a  defendant  to  the 
original  bill ;  and  that  in  the  case  of  The 
Marquis  of  Lansdottme  (23)  was  upon  a  de- 
murrer to  a  supplemental  bill  filed  against 
the  representative  of  the  marquis,  who 
was  a  defendant  to  the  original  bill.  For 
these  reasons  the  appeal  of  Mrs.  Fother- 
gill ought,  in  my  opinion,  to  be  dismissed. 
I  think  also  that  the  appeal  of  the  plain- 
tiflfe,  as  r^ards  the  4th  enquiry,  faik,  in- 
asmuch as  the  wrongful  acts  which  are 
the  subject  of  it,  though  occasioning  injury 
to  the  plaintiffs,  did  not  result  in  any 
profit  to  the  wrongdoers. 

Tlie  appeal  of  tlie  defeiuiant  Mrs, 
FothergiU  as  to  the  2nd  atid  3rd 
enquiries  was  accordingly  aUoioed 
vnth  costs  ;  the  cross  appeal  of  the 
plaintiffs  as  to  tlie  ith  enquiry 
behuf  dismissed  toitJi  costs. 


Solicitors— Ullithorne,  Currey  &  Villicrs,  agents 
for  Simons  &  Plews,  Mertliyr  Tydvil.  for 
plaintiffs;  Field,  lloscoe  &  Co.,  for  defen- 
dants. 


TAYLOR  V.  M08TYN. 
M08TYN  V.  LANCAafTEK. 


[IN  THE  COURT  OF  APPEAL.] 

Baogallay,  L. J. 

LiNDLEY,  L.J. 

Fry,  L. J. 

1883.       y 

April  17,21,  23, 
24,  27. 
May  9. 

Settlement  —  Mines  —  Tenantfor-life  — 
Power  of  Leasing — Mining  Lease  6y  way 
of  Mortgage — Charge  on  Inheritance — dm- 
solidution  of  Charges — Incorporaiion  of 
Exceptions  by  Reference  to  Prior  Miniiig 
Lease — liemoval  of  Pillars — Consent — In- 
junction, 

A  testator  devised  real  estates  in  ttrid 
settlement,  and  empowered  tenants-for^fe, 
who  were  unimpsachaMe  for  waste^  to  griaU 
mining  leases  for  such  terms,  and  under 
and  subject  to  such  rents  or  reservations  or 
agreements  as  to  them  should  **seem  reth 
sonable  ami  proper,"  A  tenant^or-tife^  in 
1843,  demised  mines  for  a  term  of  ninety- 
nine  years  at  a  peppercorn  rent,  by  way  of 
mortgage,  to  secure  6,000Z.  and  interest  .'— 
Held,  that  this  was  a  valid  lease  under  tke 
power,  and  binding  on  the  inheritance, 

Sheehy  v.  Muskerry  (1  H.L.  Cas.  676) 
approved  and  followed. 

On  the  2^th  of  April,  1850,  the  term  if 
ninety-nin^  years  and  the  mortgage  dtit 
were  transferred  to  S,  d^  Co.,  and  by  tke 
same  deed  the  tenanlfor-Ufe  mortgaged  hit 
life  estate  to  S,  <C'  Co,  to  secure  further 
sums,  and  thereby  made  the  term  of  ninekf- 
nine  years  redeemable  only  on  payment  of 
the  further  sums  as  7oeU  as  of  the  original 
mortgage  debt: — Held,  that  the  term  of 
ninety-nirve  years  was  validly  charged  with 
the  further  sums. 

The  lease  of  1843  referred  to  a  prior 
lease  of  the  same  mines  granted  by  thetU' 
tator  in  1829,  aiid  purported  to  grant  the 
mines  on  the  *^  like  liberties,  powers,  amtkih 
rities    and    privileges    as    were    ther^ 
granted,  and  aU  other  liberties^  dx,,  neots- 
sary  for  working  the  mines,  except  «  •* 
the  said  lease  of  1829  was  excepted,^    J^ 
lease  of  1829   excepted  certain  minerab 
from  the  demise,  and  contained  covmault 
by  the  lessees  not  to  remove  the  piSain(f 
the  mines  without  the  consent  of  the  testator, 
his  lieirs  or  assigns  : — Held,  that  the  kam 
of  1843  incorporated  the  covenants  of  the 
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btue  of  1829  against  the  removal  of  the 
piliars. 

On  the  lOth  of  May,  1850,  the  te^ianU 
fcfr-life,  hy  arrangemefnJt  with  the  vwrt- 
gagees,  demised  the  mines  to  a  trustee  for 
the  mortgagees  for  Jorty  years  on  an  ordi- 
nary working  lease,  and  dhe  lease  contained 
a  oovena/nt  not  to  remove  the  pillars  toith- 
atU  the  consent  of  the  tenant-/or-li/e,  his 
heirs  or  assigns,  or  the  person  or  persons 
for  the  time  being  entitled  to  the  premises : — 
Held,  th€U  the  covenant  was /or  the  pro- 
ieetion  of  the  equity  "of  redemption,  and 
iAai  the  mortgagees  had  no  power  to  con- 
sent to  the  removal  of  the  pillars  by  the 
lessee. 

Decisions  of  Bacx>n,  V.C,  affirmed,  with 
a  slight  varicUion. 

These  were  cross  appeals  from  decisions 
of  Bacon,  Y.C.,  reported  51  Law  J.  Rep. 
Ohanc  696. 

The  facts  are  fully  stated  in  the  judg- 
ment. The  arguments  were  the  same  as 
in  the  Court  below. 

Davey,  Q.C.,  and  Sir  A.  T.  Watson,  for 
the  appellants  in  Mostyn  v.  Lancaster,  who 
were  also  the  respondents  to  the  cross 
appeal  of  the  plaintiff  in  Taylor  v. 
Mostyn. 

Marten,  Q.C,  J,  Dixon,  and  Finch,  for 
ihe  appellants  in  Taylor  v.  Mostyn, 

Cur.  adv.  vult. 

The  considered  judgment  of  the  Court 
(on  May  9)  delivered  by 

Fbt,  L.J. — Although  the  &cts  in  these 
are  not  in  dispute,  it  is  necessary 
shortly  to  refer  to  them,  in  order  to  make 
the  judgment  I  am  about  to  pronounce 
intelligible. 

It  appears  that  in  the  year  1831  the 
Iftte  Sir  Thomas  Mostyn  died  seized  of 
OQDfliderable  landed  estates  in  North  Wales, 
a  portion  of  which  consisted  of  coal-mines 
in  and  under  the  estuary  of  the  Dee.  He 
made  his  will  in  the  year  1818,  and  had 
republished  it  in  the  year  1826,  and  by  the 
will  he  had  devised  his  real  estate  to  the 
present  Lord  Mostyn  for  life,  with  re- 
mainder to  his  first  and  other  sons  in  tail, 
and  he  had  given  the  usual  powers  which 
are  incident  to  a  strict  settlement  of  real 
estate,  including  powers  of  charging  por- 
ToL.  62.— Ghanc. 
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tions,  raising  jointures,  and  so  forth.   Fur- 
ther than  that,  he  had  id  the  year  1829 
granted  a  lease  of  these  coal-mines  to  two 
gentlemen  of  the  name  of  Eyton,  for  a 
term  of  twenty-one  years  from  the  31st  of 
December,   1827,   and    which,   therefore, 
expired  on  the  31st  oT  December,  1848. 
In  that  lease  there  were  contained  certain 
restrictions  with  regard  to  pillars  to  be 
left  to  support  the  roof,  to  which  it  will 
be  necessary  hereafter  more  particularly  to 
refer.      On    the    death  of    Sir    Thomas 
Mostyn,  the  present  Lord  Mostyn  entered 
into  possession  as  tenant-for-b'fe,  and  on 
the  8th  of  December,  1843,  he  made  a 
mortgage  by  way  of  demise  to  the  Bev. 
James  Craig.     That  mortgage  purported 
to  be  made  in  exercise  of  a  power  of 
leasing  contained  in  the  will  of  Sir  Thomas 
Mostyn.     The  first  question  which  will 
arise  for  decision  in  this  case  is  as  to  the 
validity  of  that  mortgage  by  way  of  demise 
as  an  exercise  of  the  leasing  power.     That 
mortgage  was  made  by  creating  a  term  of 
ninety-nine  years    from    its    date,  at  a 
peppercorn    rent,    with    a    proviso    for 
cesser  on  payment  of  6,000/.  and  interest, 
and  the  powers  were  granted  by  reference 
to  the  lease  of  1829.    In  this  indenture  of 
1843  there  was  contained  a  covenant  for 
further  a&surance,  with  a  particular  pro- 
vision that  Sir  T.   Mostyn  would  grant 
other  leases  in  case  he  was  so  required  by 
the  mortgagee  Mr.  Craig.     Before  April, 
1850,  Craig  had  died,  and  his  executors 
had  transferred  the  mortgage  of  1843  to  a 
gentleman  of  the  name  of  Wynne  Williams. 
It  appears  that  the  amount  then  secured 
to  the  mortgagee  had  amounted  to  7,800/. 
It  further  appears  that  at  the  same  time 
Lord  Mostyn  was  indebted  to  his  bankers, 
Messrs.  Strahan,  Paul  &  Bates,  in  a  sum 
of  59,741/.     Whether  he  had  become  in- 
debted  to  his  bankers  in  consequence  of  the 
money  laid  out  in  the  exploration  of  the 
mines,  or  in  the  assistance  rendered  to  the 
lessees  or  otherwise,  does  not  in  any  way 
appear.     It  further  appears  that  at  tliis 
time  the  agreement  was  entered  into  that 
Messrs.  Strahan,  Paul  <!:  Bates  should  pay 
off  Mr.  Wynne  Williams,  and  that  a  mort- 
gage should  be  executed  to  secure  the  en- 
tire balance.    Whether  the  entire  security 
which  I  am  about  to  refer  to  was  given 
for  the  entire  balance  is  a  question  in  dis- 
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lessees  to  work  the  pillars  below  the  130 
yards  level. 

I  have  now  stated  the  titles  of  the 
litigant  parties  before  the  Court.  Two 
actions  have  been  brought,  the  one  bj 
the  Taylors,  the  persons  beneficially  inter- 
ested in  the  mortgage  securities,  for  the 
foreclosure  of  those  mortgage  securities; 
and  the  other  by  the  representative  of 
Mr.  Mostyn,  to  restrain  the  under-lessees 
from  working  the  pillars,  which  they 
threaten  and  intend  to  work.  Two  judg- 
ments have  been  pronounced  by  the  learned 
Vice-Chancellor,  from  whom  this  appeal  is 
brought ;  and  by  the  judgment  in  the  case 
of  Taylor  v.  Moatyn,  the  Vice-Chancellor 
declared  that  by  the  indenture  of  the 
8th  of  December,  1843,  a  valid  lease  of 
the  collieries,  mines  and  premises  com- 
prised therein  was  granted  for  a  term  of 
ninety-nine  years,  and  that  the  term 
thereby  created  was  subject  to  the  pay- 
ment of  all  moneys  due  on  the  security  of 
that  indenture  of  mortgage  of  the  26th 
of  April,  1850.  By  the  judgment  pro-' 
noonoed  in  the  other  action  he  restrained 
the  defendants  in  that  action — namely,  the 
Bub-lessees — "  from  working,  removing  or 
injuring  any  of  the  pillars  and  walls  of  coal 
herotofore  left  for  the  support  of  the  roof 
of  the  mines  in  the  collieries  known  as  the 
Mostyn  collieries,  and  from  working  any 
mines  in  the  said  collieries  without  leaving 
substantial,  good  and  sufficient  walls  and 
pillars  for  the  support  of  the  roof  and 
for  the  preventing  of  thrusts  and  creeps." 
From  both  these  judgments  appeals  have 
been  brought,  and  the  judgment  I  am 
about  to  pronounce  deals  with  both  those 
appeals. 

The  first  question  which  arises  for 
determination  is  this — Is  the  lease  of  the 
8th  of  December,  1843,  a  valid  exercise 
of  the  power  contained  in  Sir  Thomas 
Mostyn's  will,  or  is  it  valid  only  for  the 
life  of  Sir  Thomas  Mostyn  1  To  answer 
that  question,  one  must  consider,  in  the 
first  place,  the  terms  of  the  power  con- 
tained in  Sir  Thomas  Mostyn's  will ;  and, 
in  the  second  place,  the  terms  of  the  in- 
strument  under  which  it  is  purported  to 
be  exercised.  As  I  have  already  mentioned, 
Sir  Thomas  Mostyn,  by  his  will,  created 
an  ordinary  strict  settlement  of  his  real 
estate,  and  conferred  the   usual  powers 
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of  raising  portions  and  creating  jointure 
charges.  But  in  addition  to  those,  there 
were  three  powers  of  leasing  which  are 
found  together,  and  which  I  am  about  to 
read.  The  testator  uses  the  following 
language  : — "  I  hereby  empower  the  re- 
spective tenants-for-life  under  this  my 
will,  when  they  shall  respectively  be  in 
the  actual  possession  of  the  said  manors, 
lands  and  hereditaments  hereinbefore 
devised  to  them,  and  the  guardian  or 
guardians  of  the  person  or  persons  who, 
by  virtue  of  the  limitations  hereinbefore 
expressed,  shall  be  tenant  or  tenants-for- 
life  or  in  tail  in  possession  of  the  aforesaid 
several  hereditaments  and  premises,  during 
the  minority  of  such  tenant  or  tenants-for- 
life  or  in  tail,  by  the  indenture  to  demise  or 
lease  the  said  manors,  lands  and  heredita- 
ments, or  any  part  thereof  (except  the 
mansion-houses,  offices  and  grounds  of 
Mostyn  and  Glodddaeth),  to  any  person  or 
pei*sons  for  any  term  not  exceeding  twenty- 
one  years  in  possession,  so  as  that  in  every 
such  lease  to  be  granted  under  the  power 
herein  contained  there  be  reserved,  to  be 
made  payable  half  yearly  or  ofbener,  the 
best  and  most  improved  rent  during  the 
term  of  years  to  be  thereby  respectively 
granted  that  can  be  reasonably  obtained, 
and  without  taking  any  fine,  premium  or 
foregift  for  the  making  thereof  respectively, 
with  a  power  or  condition  of  re-entry  for 
non-payment  of  the  same,  and  so  as  that 
none  of  the  lessees  be  freed  from  im- 
peachment of  or  made  dispuoishable  for 
waste,  and  that  all  such  lessees  execute 
counterpai*ts  of  their  respective  leases; 
and  I  hereby  likewise  empower  the  said 
respective  tenants-for-life,  when  in  pos- 
session of  my  said  estates,  and  also  the 
guaitlian  or  guardians  of  any  such  in- 
fant or  infants  as  aforesaid,  to  grant  any 
lease  or  leases  of  any  mine  or  mines,  or 
quarry  or  quarries,  colliery  or  collieries,  or 
of  any  parcel  or  parcels  of  land,  for  the 
purpose  of  digging  for,  winning  or  gaining 
any  ore,  minerals  or  coal,  in  any  jwirt  of 
my  said  estates,  for  such  terms  or  number 
of  years,  and  under  and  subject  to  such  rents 
or  reservations  and  agreements,  as  to  such 
tenant-for-life  or  guardian  or  guardians 
shall  seem  reasonable  And  proper  ;  and  like- 
wise to  make  and  grant  any  building  or 
repairing  lease  or  leases  of  any  part  of  my 
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said  estates  for  any  term  or  number  of 
years,  not  exceeding  ninety-nine  years,  in 
possession  and  not  in  reversion,  and  at 
and  under  the  best  yearly  rent  or  rents 
which  can  be  reasonably  had  or  gotten 
for  the  same,  without  taking  any  fines, 
premium  or  foregift."  There  are,  it  will 
be  observed,  three  distinct  powers  :  the  one 
is  the  ordinary  power  of  granting  leases 
for  twenty-one  years,  the  next  is  the 
power  of  leasing  the  collieries,  the  third 
is  the  power  of  granting  building  leases; 
and  it  is  on  the  second  of  these  that  the 
question  now  turns.  Now,  in  the  first 
pletce,  it  is  necessary  to  look  at  the  power 
itself,  and  looking  at  that  power  I  am 
struck  with  this,  that  there  is  no  limitation 
whatever  as  to  the  term  of  years  or  as  to 
the  conditions  to  be  imposed ;  but  eveiy- 
thing  is  left  to  the  discretion  of  the  tenant- 
for-life  or  guardian  or  guardians.  It  is, 
as  I  have  already  read,  to  be  "  for  such 
term  or  number  of  years,  and  under  and 
subject  to  such  rents,  reservations  and 
agreements,  as  to  such  tenant-for-life  or 
guardian  or  guardians  shall  seem  reason- 
able and  proper."  The  donee  of  the  power 
is  therefore  the  absolute  judge  of  what  is 
"  reasonable  and  proper,"  and  what  he 
deems  to  be  reasonable  and  proper  is 
within  the  power.  In  the  next  place, 
one's  attention  must  be  dn^wn  to  this 
enquiiy — is  there  anything  whatever  to 
limit  the  generality  of  the  language  used 
by  the  testator]  There  is  one  clause 
which  has  been  insisted  upon  as  defining 
the  purpose  for  which  the  power  is  to  be 
exercis^.  It  is  to  be  found  in  these 
words — "  for  the  purpose  of  digging  for, 
winning  or  gaining  any  ore,  miner^  or 
coal  in  any  part  of  my  said  estates."  But 
it  appears  to  me  that,  according  to  the 
true  construction  of  the  power,  those 
words  are  not  a  limitation  on  the  power 
generally,  but  are  only  a  limitation  on  the 
power  so  far  as  it  relates  to  any  parcel  or 
parcels  of  land.  I  come  to  that  conclusion 
for  two  reasons.  In  the  first  place,  it 
appears  to  Die  more  probable  that  such  a 
limitation  would  be  expressed  in  I'egard  to 
parcels  of  land,  which  might  include  land 
outside  the  operation  of  any  colliery  lease, 
than  that  it  should  be  applied  to  a  power 
which  is  obviously  intended  to  enable  the 
collieries  to  be  worked.  The  expression, 
I  say,  is  more  prob&VJVe  Vn  Wi^  w^a  caae 


than  in  the  other.     In  the  next  place,  it 
is  to  be  observed,  looking  accurately  at 
the  language,  that  the   testator  baa  re- 
peated tiie  word  ''  of "  in  a  manner  wludi 
seems  intended  to  separate  the  parcel  or 
parcels  of  land  from  the  previous  deso^ 
tion  of  property,  and  to  make  it,  there- 
fore,   more    natural    to    add    the   words 
''for  the  purpose  of  digging"  to  the  words 
"  parcel  or  parcels  of  land."     The  power 
is  to  ''  grant  any  lease  or  leasee  of  any 
mines  or  mine,   or  quarry    or  quarriflB, 
colliery  or  collieries,  or  of  any  parcel  or 
parcels  of  land,  for  the  purpose  of  digging 
for,  winning  or  gaining  any  ore,  minerds 
or  coal  in  any  part  of  my  said  estates." 
Therefore    it    enables  the  donee  of  the 
power  to  grant  a  lease  of  any  parcel  of 
land,  wherever  situated,  provided  only  it 
is  required  for  the  purpose  of  gaining  cods 
or  minerals  on  any  part  of  the  estate.    It 
appears  to  me,  therefore,  that  tiiere  is  no 
limitation  to  be  put  upon  the  generality 
of  the  power  by  those  words.     In  the  neit 
place,    it    must    be    enquired — does  the 
position  of  this  power,  ih&  association  of 
it  with  the  more  limited  powers  whidi 
precede  and  follow  it,    place  any  sodi 
limitation   upon  itf      In  my   judgmeot 
there  is  nothing  whatever  in  the  positioo 
of  the  power  to  create  any  limitation.    We 
are  asked  to  infer  that,  coming  betweoi 
two  powers  of  management,  it  must  be  a 
mere  power  of  management,  and  ought 
therefore  to  be  confined  to  the  benefit  of 
the  persons  successively  taking  the  estata 
But  it  appears  to  me  that  the  proximity 
of  that  power  to   others,  which  are  to 
differently  expressed,  only  emphasises  the 
difference  between  those  powers  and  the 
one    in  question.      The    first  and  third 
powers  are  confined  as  to  the  terms  of 
years ;  they  are  confined  as  to  the  nature 
of  the  rent  to  be  required.     The  aeoond 
power  is  neither  confined  to  the  term  of 
years,  nor  as  to   the  rent  to  be  taken. 
Nothing  could  have  been  easier,  if  the 
testator  had  been  so  minded,  than  to  Wf 
that  the  lease  should   be  granted  at  tiie 
best  rent.     I   think  that,   therefore,  we 
should  be  doing  violence  to  the  langoage 
of  the  testator  if  we  put  any  limit  upon 
this  power,  or  held  that  it  could  not  be 
exercised  by  a  tenant-for-life,  or  guardian 
or  guardians  whom  he  has  named,  in  asj 
manner  which  such  tenant-for-life  shooU 
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think  reasonable  and  proper.  It  has  been 
admitted  that^  the  tenant-for-life  could 
under  this  power  take  a  fine ;  but  it  has 
been  said  that  the  fine  must  be  a  reason. 
able  one,  and  that  he  must  have  regard  to 
the  interests  of  the  persons  claiming  under 
the  settlement.  It  appears  to  me  that 
the  moment  it  is  conceded  the  tenant-for- 
life  may  benefit  himself  by  taking  a  fine, 
it  is  impossible  for  the  Court  to  put  any 
measure  on  the  extent  to  which  he  may 
bind  himself.  The  Court  has  no  means 
of  telling  whether  the  tenant-for-life  has 
thought  the  exercise  of  the  power  reason- 
able and  proper,  and  therefore  we  should 
be  entering  upon  an  enquiry  which  we 
have  no  means  of  answering.  It  appears 
to  me  further,  that  the  point  was  really 
decided  by  the  case  of  SJisehy  v.  Lord 
Muakerry  (1),  which  was  before  the  Court 
in  Ireland,  and  also  before  the  House  of 
Lords.  In  that  case,  no  doubt,  the  power 
was  to  the  donee  of  the  power  to  grant 
such  leases  as  he  should  think  fit ;  and 
it  has  been  contended  that,  whilst  the 
words  ''he  should  think  fit''  import  an 
arbitrary  power,  the  words  ''  as  shall  seem 
reasonable  and  proper"  import  only  a 
diBcretion,  regulated  by  the  interest  of  the 
other  persons  under  the  settlement.  I 
think  there  is  no  real  distinction  between 
the  two  phrases,  and  that  *'  that  which  is 
fit  **  is  only  another  expression  for  "  tliat 
which  is  reasonable  and  proper."  In  that 
case  Lord  St.  Leonards,  when  it  came 
before  him  in  Ireland,  pointed  out  the 
great  difficulty  in  imposing  terms  on  an 
arbitrary  power.  He  said,  "  I  must  say 
that  I  think  Courts  of  law  and  equity 
have  very  often  been  spending  their  time 
in  seeking  to  introduce  qualifications 
where  parties  have  used  general  expressions 
and  not  taken  the  trouble  to  explain  the 
intention  to  use  them  in  a  restricted  sense. 
If  I  am  to  restrain  this  power  at  all,  will 
any  one  point  out  how  far  I  am  to  restrain 
it  %  Whei*e  is  the  limit  to  be )  The  term 
may  be  ten  thousand  years,  and  the  rent  a 
peppercorn,  and  where  is  the  line  to  be 
drawn  as  to  the  amount  of  the  fine  1  I 
see  none.  I  tliink  thei'e  is  no  power  in 
this  Court  to  cut  down  this  power."  I 
adopt  that  language  and  apply  it  here. 
Then  the  case,  as  I  have  already  mentioned, 
came  before  the  House  of  Lords,  and,  in 
(1)  1  H.  L.  Cas.  676. 
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delivering  the  opinion  of  the  Judges 
who  were  there  consulted,  Mr.  Baron 
Alderson  said  this  :  ''  There  is  no  case,  we 
believe,  to  be  found  in  our  books  in  which 
a  lease,  conformable  to  the  literal  tenor  of 
the  words  in  which  the  power  is  given, 
has  been  held  invalid  in  law  on  the  ground 
of  any  supposed  or  real  hardship  inflicted 
on  the  remainderman ;  and  it  would  be 
strange  if  such  a  case  could  be  found,  for 
as  the  remainderman  takes  what  is  given 
him  subject  to  the  power,  he  must  take 
the  advantage  cum  (mere,  and  has  no 
reasonable  ground  for  complaint  if  that 
should  happen  which  the  framer  of  the 
power,  who  had  the  ju8  disponendi,  con- 
templated." No  doubt  he  also  added, ''  In 
all  cases,  in  order  to  determine  what  is  the 
real  meaning  of  the  words  of  the  power 
itself,  it  must  be  competent  for  the  Court 
to  look  to  the  whole  instrument  in  which 
it  is  found,  and  to  examine  and  consider 
the  consequence  to  the  remainder,  and 
to  the  other  objects  of  the  deed,  for  the 
purpose,  if  the  words  be  ambiguous,  of 
adopting  that  construction  of  them  which 
may  produce  the  least  inconvenience  and 
harmonise  with  all  the  other  provisions 
which  the  parties  have  thought  proper  to 
make."  And  it  has  been  urged  upon  us 
in  the  present  case  that  there  is  such 
ambiguity  as  ought  to  induce  us  to  restrain 
the  power,  so  as  to  have  regard  to  the 
interests  of  the  remainder.  I  see  no  such 
limitation  in  this  power  as  will  enable  me 
to  put  any  fetter  upon  what  appears  to 
me  to  be  simply  the  meaning  of  the  words 
used.  The  power  was  exercised  by  the 
instrument  of  1843,  and  by  that  the  tenant- 
for-life,  Lord  Mostyn,  created  a  mortgage 
to  the  extent  of  6,000/.,  and  created  a  term 
for  the  purpose  of  securing  that.  It 
appears  to  me  that  the  tenant-for-life  has 
declared  that  in  his  judgment  it  is  reason- 
able and  proper  that  that  6,000/.  should 
be  charged  upon  tlie  minerals.  Is  it  for 
this  Court  to  say  it  is  not  reasonable  and 
proper  1  It  appears  to  me  that  we  can 
say  nothing  of  the  sort,  and  that  the  deed^oi 
1843  L3  a  valid  exercise  of  the  leasing  power 
contained  in  Sir  Thomas  Mostyn's  will. 

Now  the  second  question  which  arises  is 
this — Is  the  consolidiiting  mortgage  of  the 
26th  of  April,  1850,  a  good  exercise  of 
this  power  contained  in  Sir  T.  Mostyn's 
willy  80  as  to  make  the  tana  of  m:Etfi^-TfiaA 
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years  redeemable  only  upon  payment  of  the 
total  amount  secured  by  that  mortgage) 
1  have  already  stated  generally  the  pro- 
visions of  the  mortgage,  and  the  first 
question  which  arises  is  whether,  looking 
at  that  instrument,  there  is  an  intention 
to  charge  the  whole  67,000/.  upon  the 
property  in  question.  The  mortgage  debt 
of  1843,  and  the  mortgage  property  of 
1843 — or  rather  the  mortgage  property 
comprised  in  the  mortgage  of  1843 — is, 
as  1  have  already  mentioned,  assigned  by 
Mr.  Williams  to  Measre.  Strahan,  Paul 
<fe  Bjites,  subject  to  the  equity  of  re- 
doniption  created  by  the  deed  of  1843. 
Then  in  the  deed  of  1850,  after  the  assign- 
ment, is  to  be  found  this  proviso  :  "  It  is 
declared  and  agreed  by  and  Ijetween  the 
parties  to  these  presents,  so  fiu*  as  they 
respectively  are  intei-ested,  that  the  said 
collieries,  minemls,  engines,  machinery, 
gooils,  chattels,  judgments,  furniture, 
effects,  moneys  and  premises  are  so  re- 
spectively assigned  or  assured  unto  Messrs. 
Strahjin,  Paul  k  Bates,  theii-  executors, 
administrators  and  assigns,  subject  to  the 
proviso  of  redemption,  and  with  and  under 
the  powers  and  provisions  hereinafter  con- 
tained." Then  the  proviso  that  follows  is 
this  :  "  That  if  Lord  Moetyn  shall  pay 
the  67,000/.,  and  any  other  after-advanced 
moneys,  on  demand,  then,  in  such  case, 
Cooknoy,  his  executors,  administrators  and 
assigns,  together  with  Strahan,  Paul  <k 
Bates,  or  the  survivoi-s  or  survivor  of 
them,  or  the  persons  constituting  the 
banking  firm,  or  their  or  his  assigns, 
shall,  ui)on  the  request  and  at  the  cost 
and  charge  of  Edward  Mostyn  Lloyd 
Mostyn  and  Thomas  Price  Lloyd  re- 
spectively, or  their  respective  executors, 
administrators  or  assigns,  reassign  or  re- 
iissuro  the  said  premises  thereby  mortgaged, 
or  intend(?J  so  to  be,  unto  the  said  Edward 
IVIostyn  Lloyd  Mostyn  and  Thomas  Price 
Lloyd  respectively,  or  their  respective 
executoi'S,  administmtoi-s  or  assigns,  ac- 
cording to  their  respective  estAtes  or 
intei-csts,  anything  hoi-einlx;fore  contained 
to  the  fontrary  notwithsUinding."  Now 
it  appeal's  to  me  to  be  clear  that  the  de- 
clanition  which  prefaces  the  wider  declara- 
tion hius  tliis  oiK?i-:ition  -  that  whereas  the 
projxirty  comprised  in  the  mortgage  of 
1843  had  been  originally  assigned  only 
subject  to  tVie  «\uv\.y  o^  Wv^  d^ftd  of  1843, 


it  is  now  made  subject  to  the  iffoviso  fat 
redemption  in  this  deed.  The  property 
respectively  assigned  to  Strahan,  F^  k 
Bates  can  mean  nothing  but  this  property. 
No  other  collieries  were  assigned  to  theniy 
except  the  assignment  of  the  tenn  for 
ninety-nine  years.  Therefore^  it  appetrs 
to  me  that  to  contend  that  Uie  property 
comprised  in  that  mortgage  was  not  in- 
tended to  be  charged  with  the  entire  debi 
would  be  to  give  no  meaning  to  thai 
declaration.  Then  it  is  further  to  be 
observed  that  the  proviso  for  redemption 
contemplates  a  reassignment  being  made 
by  Cookney  with  Messrs.  Strahan,  Pkul  k 
Bates,  who  are  the  very  persons  to  ressBign 
that  property.  I  think,  therefore,  that  tibe 
intent  of  the  deed  to  chai^  the  entire 
property  with  the  entire  amonnt  is  suffi- 
ciently apparent. 

Then  arises  the  question  whether  that 
is  a  good  exercise  of  the  power  contained 
in  Sir  Thomas  Mostyn's  wilL  It  mnet 
be  borne  in  mind  that  Sir  Thomas 
Mostyn's  will  is  recited  in  that  deed  of 
1850,  and  that  the  particular  power  in 
question  is  recited  in  that  instrument.  It 
appears  to  me,  therefore,  that  there  ii  a 
plain  intention  to  effect  by  that  power, 
if  necessary,  everything  tliat  the  deed 
intends  to  do ;  and  that,  consequently,  there 
is  a  good  exercise  of  the  leasing  power  bj 
varying  the  proviso  for  redemption  which 
had  been  created  by  the  deed  of  1843,  and 
by  substituting  for  that  proviso  the  proviso 
comprised  in  the  deed  of  1850.  If  it  were 
a  defective  exercise  of  the  power,  then  it 
appears  to  me  it  was  for  valuable  con- 
sideration, and  that  the  defect  conld  be 
made  good,  and  ought  to  be  made  good,  in 
a  Court  of  equity.  Therefore,  ei&er  the 
exercise  of  the  power  is  sufficient,  or  it  is 
only  defective  in  a  manner  which  can  and 
ought  to  be  made  good.  The  decision  of 
those  two  questions  determines  the  first 
appeal,  and  leads  to  the  conclusion  that 
that  appeal  must  be  refused  with  costs. 

The  third  question  which  arises  has 
i-efei'ence  to  the  other  action — namdiy, 
the  action  brought  by  Mostyn's  executois 
ag}iinst  the  sub-lessees  who  ai'e  now  in 
|X)ssession.  It  is  this — Can  the  defendantSi 
during  the  subsistence  of  the  lease  of  the 
1 0th  of  May,  1 850,  work  the  piUais  f  That 
lease,  as  I  have  already  mentioned,  expires 
in  the  year  1890.    In  order  to  answer  that 
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qaestion  it  is,  of  coarse,  neoessary  to  refer 
to  the  deed  of  May,  1850,  and  to  consider 
what  are  the  provisions  therein  contained. 
It  appears  to  me  that  the  whole  question 
tnms  upon  the  instruments;  because,  if 
there  be  an  express  contract  not  to  work 
these  pillars,  the  Court  has  nothing  to  do 
with  the  safety  or  danger  of  working. 
The  injunction  is  sought,  not  upon  any 
ground  really  of  that  description,  but 
because  it  is  said  that  an  express  contract 
has  been  entered  into  which  prevents  these 
pillaiii  from  being  worked.  I  have  already 
referred  to  the  general  nature  of  the  work- 
ing lease  of  1850,  and  I  find  that  Mr. 
Oookney  entered  into  the  usual  covenants 
for  working,  and  that  amongst  those  cove- 
nants was  this — a  covenant  that  he  "  shall 
and  will  have  in  good  repair  all  under- 
ground roadways  and  air-courses  to  all 
nnwrought  coals  in  the  said  mines;  and 
also  that  the  pillars  of  coal  to  be  left  in 
working  the  said  mines  for  the  support  of 
the  roofs  of  the  coals  therein  shall  not  be 
worked  or  wrought  without  the  consent 
in  writing  of  the  said  Lord  Mostyn  or 
his  assigns,  or  other  the  person  or  persons 
entitled  as  aforesaid."  The  "person  or 
penons  entitled  as  aforesaid''  appear,  by 
referring  back,  to  be  the  person  or  persons 
fbr  the  time  being  entitled  to  the  said 
mines,  land  and  premises  hereby  demised. 
^en  there  is  a  farther  covenant  also  by 
Mr.  Cookney  that  he  **  shall  and  will,  at 
all  times  during  this  demise,  have  sub- 
stantial, good  and  sufficient  walls  and 
pillars  for  the  support  of  the  roof  and 
for  preventing  of  thrusts  and  creeps,  and 
not  remove  the  same  or  any  part  thei-eof 
without  the  consent  in  writing  of  the 
said  Edward  Mostyn  Lord  Most}^  or 
hia  agents,  or  other  the  person  or  persons 
for  the  time  being  entitled  to  the  mines, 
lands  and  premises  hereby  demised,  for 
that  purpose  first  had  and  obtained."  The 
covenant,  therefore,  appears  to  be  a  very 
strict  one.  Certainly,  if  it  is  enforced,  it 
will  prevent  the  works  being  carried  on  by 
the  defendants.  The  contention  on  their 
part  is  this.  It  is  said  that  a  written 
consent  is  to  be  given  by  Lord  Mostyn  or 
his  assigns ;  and  it  is  said  that  by  the  deed 
of  April,  1850 — ^the  deed  of  the  preceding 
monUi — ^Lord  Mostyn  had  assigned  his  life 
interest  to  Mr.  Cookney,  and  that  there- 
fore that  Mr.  Cookney  himself,  the  lessee 
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in  the  lease  of  May,  1850,  was  the  person 
who  was  to  give  the  consent  to  his  own 
working  of  his  pillars.  It  appears  to  me 
that  that  contention  is  entirely  unfoundeil, 
and  that  Lord  Mostyn  is  the  perscyna 
designata  in  that  covenant,  and  that  the 
consent  which  will  enable  the  lessee  to 
work  the  pillars  must  be  by  the  consent 
either  of  Ix)rd  Mostyn,  so  long  as  he  lives, 
or  of  his  subsequent  assigns.  Now  in  the 
present  case  he  has  assigned  his  life  interest 
to  the  representative  of  his  son,  and, 
although  there  may  be  a  mortgage  sub- 
sisting upon  that,  it  appears  to  me  that 
it  is  plain  that  either  Lord  Mostyn,  or 
every  person  who  claims  by  assignment 
subsequently  to  the  10th  of  May,  1850, 
mast  give  a  written  consent  before  the 
sub-lessees  of  the  lease  of  May,  1850,  are 
entitled  to  work.  No  such  consent  has 
been  given ;  consequently,  I  hold  that  the 
injunction  must  go,  at  any  rate  as  regards 
that  term — namely,  the  term  creat^  by 
the  indenture  of  the  10th  of  May,  1850. 

The  fourth  question  that  arises  is  this : 
Can  the  defendants  work  the  pillars  during 
the  term  ci*eated  by  the  lease  of  1843  Jifter 
the  year  1890,  when  the  lease  of  1850 
expires)  The  answer  to  that  question 
depends  upon  different  considerations. 
It  depends  upon  the  consideration  of  the 
lease  of  1829  and  the  lease  of  1843,  because 
the  lease  of  1843  refere  to  the  lease  of  1829. 
Now  what  says  the  lease  of  1829  with 
regard  to  these  pillars )  It  is  a  lease,  as 
I  have  already  said,  made  by  Sir  Thomas 
Mo6t3m,  the  testator  in  this  matter.  He 
thereby  leased  the  mines  in  question,  "  to- 
gether with  full  and  free  liberty,  power 
and  authority  to  and  for  the  said  Thomas 
Eyton  and  John  Price  Eyton,  their  exe- 
cutors, administrators  and  jwssi^s,  and  his 
and  their  agents,  colliei-s,  workmen  and 
servants,  from  time  to  time  and  at  all  times 
during  the  continuance  of  this  demise,  at 
their  costs  and  charges,  to  enter  into  and 
upon  the  lands,  grounds  and  premises 
hereby  demised  or  described,  or  any  |)art 
or  pai*ts  thereof,  except  and  with  such  con- 
sent as  hereinaiier  is  mentioned  " — I  dwell 
upon  those  words,  because  it  is  plain  there 
that  what  is  called  an  exception  I'elates  to 
something  which  requires  consent — "and 
there  to  dig,  bore,  delve,  sink,  search  for 
and  raise,  get  and  work  the  said  pit,  minca^ 
seams  and  veinB,  and  ioW^'vi  %xA  \f>\T«M% 
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the  same,  aooording  to  the  law  and  customs 
of  mines,  but  subject  to  the  provisions,  limi- 
tations, agreements  and  conditions  herein- 
after contained."  Then,  after  other  powers, 
there  comes  a  power  "  to  do  and  perform 
all  reasonable  acts  and  things  necessary  and 
proper  for  the  carrying  away  the  coal, 
cannel,  slack  and  ironstone,  and  also  full 
and  free  liberty  of  ingress,  egress  and 
regress  into,  out  of  and  from  the  lands, 
grounds  and  premises,  except  and  subject, 
nevertheless,  as  hereinbefore  and  herein- 
after is  mentioned."  There  again  it  is  to 
be  observed  that  the  description  is  coupled 
with  words  of  subjection  which  follow. 
Then  come  certain  strict  exceptions — 
namely,  the  exception  of  coal  under  the 
mansion-house,  the  exception  of  the  coal 
imder  the  quay  of  the  dock,  and  the 
exception  of  the  timber.  Then  comes  the 
usual  habendum.  Then,  amongst  the  cove- 
nants which  are  contained  in  the  lease  on 
the  part  of  the  lessees,  there  is  this  covenant, 
that  they  ''shall  and  will,  at  the  end  or 
other  sooner  determination  of  this  demise, 
leave  sufficient  walls  or  timber  for  the 
support  of  the  roof  and  for  preventing  of 
thrusts  and  cree[)s,  and  not  remove  the 
same  without  the  consent  in  writing  of 
the  said  Sir  Thomas  Mostyn,  his  heirs  or 
assigns,  for  that  purpose  first  had  and 
obtained."  Those  are  the  terms  of  the 
lease  of  1829  as  far  as  they  are  material 
to  refer  to.  Then,  in  the  lease  of  the  8th 
of  December,  1843,  Lord  Mostyn,  exercising 
the  power  conferred  upon  him  by  Sir 
Thomas  Mostyn,  conveys  to  Mr.  Craig 
all  the  collieries  comprised  in  the  deed  of 
1829,  "and  also  all  such  and  the  like 
liberties,  powers,  authorities  and  privileges 
as  by  the  said  indentures  of  lease  are 
granted  or  reserved  to  the  said  Thomas 
Eyton  and  John  Price  Eyton,  their  exe- 
cutors, administrators  and  assigns,  and  all 
other  liberties,  powers,  authorities  and 
privileges  whatsoever  which  are  or  shall 
be  necessary  or  proper  for  searching  for, 
raising,  getting  and  working  the  said 
collieries,  pits,  mines,  minerals,  coals, 
cannels,  slack  and  ironstone  with  effect, 
except  as  in  the  said  indenture  of  lease  is 
excepted."  Now  it  has  been  contended 
that  that  exception  is  confined  to  the  three 
strict  exceptions  to  which  I  have  referred 
— namely,  the  exception  of  the  coal  under 
the  manaou-^owse,  ^'ft  ^Tw«^Wssii  q€  the 


coal  under  the  quay  of  the  dock,  and  the 
exception  of  the  timber.    As  I  have  already 
pointed  out,  there  are  ezoeptiona  in  that 
instrument  which  are  not  strict  excepticms. 
There  is  a  reference  by  way  of  exertion 
to  the  inability  to  work  the  pillars,  and 
the  exception  there  is, ''  except  as  in  the 
said    indenture    is    excepted."     I   think, 
therefore,  that  everything  which  is  treated 
as  an  exception  in  that  lease  of  1829  is 
introduced  as  an  exception  in  the  lease  of 
1843 ;  that  in  the  lease  of  1829  therestxio- 
tion  on  the  working  of  the  pillars  is  treated 
as  an  exception,  and  consequently  it  mui 
be  treated  as  an  exception  in  the  lease  cf 
1843;  and  that  in  the  result,  therefore, 
the  limitation  of  the  power  of  woridai^ 
imposed  by  the  lease  of  1829  is  still  sub- 
sisting for  the  entirety -of  the  term  of 
ninety-nine  years,  subject  only  to  this  one 
observation,  as  I  have  already  pointed  out, 
that  Lord  Mostyn's  life  interest  has  beooBie 
vested  in  Robert  Lancaster  by  the  instru- 
ment of  the  17th  of  December,  1880 ;  and 
supposing  Lord  Mostyn  should  survive  the 
period  fixed  for  the  determination  of  tlie 
lease  of  1850— namely,  the  year  1890-4t 
would  appear  to  me  that  R.  Lancaster  oin, 
during  so  much  of  Lord  Mostjn's  life  as 
may  happen  after  that  date,  if  such  there 
should  be,  consent  to  the  working  of  tiie 
pillars  by  persons  who  are  interested  und^ 
the  lease  of  1843.     I  propose,  therefore, 
that  the  Court  should   declare  that  en 
injunction  should  be  granted  during  such 
part  of  the  term  of    ninety-nine   yeen 
created  by  the  lease  of  1843  as  will  subsist 
between  the  10th  of  May,  1890,-and  the 
death  of  Lord  Mostyn,  in  case  Lord  Mos^ 
should  live  after  tlmt  date.     The  point  is 
one,  no  doubt,  of  the  smallest  practicil 
importance,  and  I  only  refer  to  it  as  illus- 
trating the  principle  on  which  the  Court 
proceeds.     As  it  has  made  no  substantiai 
difference  in  the  matter,  it  will  make  do 
difference  in  the  costs  of  the  appeal  whidi 
has  been  brought  with  regard  to  the  iu- 
junction  granted  by  the  Vice-Chanoellor. 
With  that  variation,  I  am  of  opinion  that 
both  the  judgments  of  the  Vice-Chanoellor 
ought  to  be  affirmed  and  the  appeals  db- 
missed  with  costs. 


Solicitors — Law,  Hussey  k.  Hulbert;  Gregory. 
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In  re  the  guardian  per- 
manent BENEFIT  BUILDING 
SOCIETY. 

CRACE-CALVERT's  CASE. 

hawkinses  case. 
Scott's  case. 


Building  Society  —  Rules  —  Unlimited 
Borrowing  —  Equitable  Mortgagees  —  Un- 
secured Creditors — Preference  Shareholders 
—  Investing  or  Unadvanced  Members  — 
Priorities  —  6  d;  7  WiU.  4.  c.  32  —  The 
Building  Societies  Act  (37  <£r  38  Vict,  c. 
42),  1874,  ss,  7,  8  and  Ib-^The  Building 
Societies  Act  (38  d;  39  Vict,  c,  9),  1875, 
#.  1. 

A  rule  of  a  benefit  building  society  en- 
rolled  under  6  <S:  7  WiU,  4.  c.  32,  cmiferred 
on  the  society  an  unlimited  povjer  of 
horrowingy  and  under  it  tlie  society  bor- 
rowed large  sums  of  money  by  way  of 
equitable  mortgage  on  title-deeds  with  a 
memorandum  of  deposit  in  the  u^stud  way. 
Another  rule  empowered  the  society  to  issue 
deposit  or  paid-up  shares  of  the  value  of 
301,  eachy  hearing  intereM  at  five  per  cent,, 
and  allowed  the  depositor,  on  giving  a 
fnofMs  notice,  to  withdraw  the  whole  or 
part  of  his  deposit  hi  preference  to  all  other 
shares.  This  rule  was  stretch  out  by  tlie 
certifying  barrister;  but,  nevertJieless,  the 
society  retained  it  in  its  printed  book  of 
rules,  and  under  it  issued  many  paid-up  301, 
shares.  Afterwards  the  society  amended 
the  rule  by  substituting  \l,  for  30/.,  and 
the  barrister  certified  tJie  rule  as  altered. 
Many  \l.  paid-uj)  shares  were  issued  under 
the  amended  rule,  and  also  those  who  held 
30/.  shares  exchanged  them  for  \l.  shares. 
After  the  Building  Societies  Act,  1874, 
eame  into  operation,  the  society  borrowed 
moneys  on  tlie  security  of  promissory  notes, 
but  such  notes  luul  not  printed  on  them  the 
14th  cmd  \5th  sections  of  that  Act,  as  re- 
quired by  tlie  Ibth  sub-section  of  section  5 
i^iheAct. 

On  the  winding-up  of  the  society,  ques- 
tions arose  as  to  the  validity  of  the  above 
transactions,  and  as  to  the  priorities  of  tlie 
parties  after  payment  of  the  outside  credi- 
tors and  the  costs  of  the  liquidation,  and  it 
was  held: — 

First,    that    an    unlimited    power    of 
borrowing  being  invalid  ami  ultra  vires, 
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the  equitable  mortgagees  held  no  valid 
securities  for  their  advances,  and  must  give 
up  to  the  official  liquidator  the  deeds  that 
had  been  deposited  with  them.  Secondly, 
that  the  issuing  of  paid-up  or  preference 
shares  vms  not  a  disguised  borrounng,  nor 
contrary  to  the  Act  6  <{r  7  WiU,  4.  c.  32, 
and  therefore  not  illegal;  and  tluit  sftcli  of 
the  holders  of  sucli  shares  as  had  given 
notice  of  toithflrawal  prior  to  tlie  unnding- 
up  were  entitled  to  be  paid  in  priority  to 
other  investing  inemhers.  Thirdly,  that 
the  omission  to  ]>rint  the  lith  and  I5th 
sections  of  tlie  Act  of  IS7  4:  on  tlie  promissory 
notes  did  not  invalidate  the  notes,  the 
directors  of  the  society  beitig  the  persons,  if 
any,  liable  for  such  omission  ;  amd  therefore 
Hiat  the  Iwlders  of  tlie  notes  were  in  the 
position  of  secured  creditors,  and  entitled  to 
raiik  as  though  they  were  outside  creditors. 
The  order  of  priorities,  therefore,  was  as 
folloics : — First,  the  holders  of  the  pro- 
missory notes  ;  next,  the  preference  shnre- 
holders ;  and  then  tlie  reMue  of  tlie  assets 
to  be  divided  pari  passu  between  tlie  equit- 
alle  mortgagees  whose  securities  were  in- 
validated ami  tlie  otlier  inveMing  mem- 
bers. 

Th&se  were  appeals,  in  the  winding-up 
of  the  above  society,  from  the  decision 
of  the  Yioe-Chancellor  of  the  Lancaster 
Palatine  Court  on  three  representative 
cases  which  raised  important  questions  as 
to  the  manner  in  which  the  assets  of  the 
society,  after  payment  of  outside  creditors, 
were  to  be  dealt  with.  The  society  was 
enrolled,  in  the  year  1870,  under  the  Act 
6  &  7  Will.  4.  c.  32.  The  material  i-ules 
of  the  society  were  the  following  : — 

Ilule  5  provided  that  the  members 
might  pay  up  in  advance  any  number  of 
shai-es,  or  half  shares,  in  accordance  with 
table  2  to  the  rules. 

Rule  31.  "  The  board  for  the  time  being 
shall  have  power,  as  the  circum.stances  may 
require,  to  Lssue  depasit  or  paid-up  shares 
of  the  value  of  30Z.  each  upon  a  certificate 
bearing  interest  after  the  rate  of  five  jht 
cent,  per  annum,  and  such  certificate  shall 
entitle  the  depositor  (after  one  month's 
notice  in  writing,  to  be  reckoned  from  a 
monthly  meeting)  to  withdraw  the  whole 
or  part  of  his  depo.sit  in  preference  to  all 
other  shai-cs.     Tlie  fonn  of  certificate  shall 
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be  the  same  as  set  forth  in  the  schedule 
to  these  rules." 

Rule  32.  ''  The  trustees  or  directors  for 
the  time  being  of  this  society  may  from 
time  to  time,  as  occasion  may  require, 
borrow  and  take  up  at  interest  any  sum  or 
sums  of  money  from  the  society's  banker, 
or  from  any  banker,  or  from  any  other 
person  or  persons,  and  any  borrowed 
money  shall  be  a  first  charge  on  the  funds 
and  property  of  the  society.  And  in  case 
the  trustees  or  directors  shall  at  any  time 
give  their  joint  and  several  promissory 
notes  or  other  security  for  money  borrowed 
for  and  on  behalf  of  the  society,  then  and 
in  such  case  the  persons  giving  the  secu- 
rity shall  be  indemnified  by  the  society, 
and  the  funds  and  property  of  the  society 
shall  be  held  subject  and  liable  to  the  re- 
payment of  the  borrowed  moneys;  the 
borrowed  moneys  being  always  deemed  a 
first  charge  on  the  society's  funds  and 
property." 

Rule  37.  '^  If  a  loss  should  arise  which 
the  contingent  fund  is  insufficient  to  make 
good,  or  if  from  any  other  reason  the 
board  should  at  any  other  time  deem  an 
augmentation  of  the  contingent  fund  to  be 
necessary  or  expedient,  the  board  shiUl  at 
once  direct  a  levy  of  such  a  sum  on  and 
from  every  share  or  shares,  half  share  or 
half  shares,  advanced  and  unadvanced,  as 
will  cover  all  deficiency,  or  as  the  board 
may  consider  necessary  for  other  purposes 
of  the  contingent  fund.  Provided,  never- 
theless, that  no  levy  of  any  sum  shall  be 
ma<le  on,  from,  or  in  respect  of  any  deposit 
or  paid-up  shares  mentioned  or  referred  to 
in  section  31  of  these  rules." 

Rule  41.  "  Any  member  may  withdraw 
unadvanced  shares  on  giving  one  clear 
month's  notice;  the  amount  [payable  on 
withdrawals  sliall  be  determined  by  the 
tables.  Withdiuwals  shall  be  payable  in 
rotation  according  to  the  priority  of  notice. 
The  board  may  limit  the  number  of 
withdrawals  to  be  paid  off  in  any  one 
month." 

Rule  44.  "Whenever  there  is  any 
balance  at  the  btink  not  wanted  for  ad- 
vances or  other  claims,  the  board  may  at 
any  monthly  meeting  cause  the  members 
of  the  society  who  have  not  received  ad- 
vances, either  to  take  an  advance  as  before 
provided,  or  to  withdraw  by  ballot  as  many 


shares  as  shall  be  suffident  to  exhaust  the 
balance." 

When  the  roles  were  first  submitted  to 
the  revising  barrister  for  his  approval, 
he  struck  out  the  Slat  rule.  The  sodetf 
nevertheless  retained  and  printed  it  in  itli 
book  of  rules. 

In  June,  1876,  the  society  amended  the 
31st  rule  by  inserting  '^  1/."  instead  of 
"  30^.,"  and  the  rule  as  thus  amended  wis 
certified  by  the  revising  barrister. 

The  society  borrowed  large  sums  of 
money  under  the  32nd  rulCy  and  also 
issued  a  large  number  of  preferenoe  sharee 
under  section  31,  both  b€&ie  and  after  iti 
amendment. 

In  November,  1881,  the  society  wu 
ordered  to  be  wound  up,  and  in  the  wind- 
ing-up  important  questions  arose  as  to  the 
rights  and  priorities  of  the  members,  and 
formed  the  subject  of  the  representatiTe 
cases  on  which  the  present  appeal  aroae. 

Crace-Calyert's  Case. 

On  the  25th  of  June,  1874,  Mrs.  Ciaoe- 
Calvert  lent  2,000/.  to  the  society,  a^d  on 
the  3rd  of  July,  1875,  she  lent  them  a 
further  sum  of  2,000/.  These  advanoei 
were  secured  by  the  deposits  '  of  deedi 
mortgaged  to  the  society  for  advanees 
made  by  the  society  to  its  advanced  mem- 
bers. At  the  date  of  the  winding-iq» 
2,600/.  only  was  due  to  Mrs.  Craoe-OalTert 
on  her  securities,  and  in  the  windiog-op 
she  claimed  to  be  an  equitable  mortgagee 
in  respect  of  the  securities  she  held,  uid 
to  have  the  properties  comprised  in  them 
sold,  and  to  be  paid  her  principal,  interest 
and  costs  of  the  proceeds  of  sale  in  pionty 
to  the  other  unadvanced  members  of  the 
society. 

The  Vice-Chancellor  having  held  that 
she  was  entitled  to  the  priority  she  claimed, 
the  official  liquidator  appealed. 

Ambroaey  Q.C.<,  Maherley^  and  E.  Jimtt, 
for  the  appellant — The  32nd  rule  is  vUra 
vires  and  illegal,  and  Mrs.  Crace-Calvert 
did  not  acquire  a  valid  charge  on  the 
assets  of  the  society.  The  case  is  within 
the  principle  of  The  Blackhim  Benejit 
Buildhig  Society  v.  Cwiliffe  (1),  and  Bar- 

(1)  Ante,  p.  92 ;  Law  Bep.  22  Ch.  D.  61. 
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wick  ▼.  The  Eiujlish    Joint  Stock  Bcmk 
(2). 

[They  were  stopped.] 

^Hfh/f  Q'^'j  ^^^  ifopkhiaon,  for  Mrs. 
Crace-Calvert. — It  is  not  dispute  that 
these  loans  passed  into  the  coffers  of  the 
society,  and  that  a  gresit  part  of  the  assets 
of  the  society  were  purchased  with  them, 
although  we  cannot  distinctly  trace  how 
tiiey  were  applied.  The  outside  creditoi's 
can  readily  be  provided  for ;  and  then,  as 
to  the  surplus,  we  submit  that  these  deeds 
were  given  to  us  for  valuable  considera- 
tion, and  that  we  are  entitled  to  hold  them 
as  against  the  society. 

[Jessel,  M.K. — The  law  is  settled  the 
other  way.  I  do  not  see  how  you  can 
hold  the  deeds  unless  you  can  trace  the 
money.] 

We  admit  we  cannot  trace  it ;  but  it  is 
dear  that  it  is  mixed  up  with  the  present 
assets  of  the  society.  Why  should  those 
persons  who  lent  their  money  without  any 
security  have  piiority  to  us  who  lent  our 
money  believing  we  got  a  valid  security  % 

Then  there  is  another  point.  The 
Building  Societies  Act,  1874,  which 
came  into  operation  on  the  2nd  of  Novem- 
ber, 1874,  repealed  (section  7)  the  Act 
6  A  7  Will.  4.  c.  3*2,  and  enacted  (sec- 
tion 8)  that  every  society,  the  rules  of 
which  had  been  certified  under  the  i*e- 
pealed  Act,  should  be  deemed  to  be  a 
society  under  the  Act  of  1874;  and  then 
section  15,  sub -section  4,  provided  that 
any  deposits  with  or  loans  to  a  society 
under  the  Act  of  1874  made  before  the 
commencement  of  that  Act  in  accordance 
with  its  certified  rules  should  be  held  valid 
and  binding.  Then  the  Building  Societies 
Act,  1875,  section  1,  re[)ealed  section  8  of 
the  Act  of  1874,  but  enacted  that  the 
repeal  should  not  affect  anything  suffered 
or  done  in  pursuance  of  such  section  l)cfoi*e 
the  date  of  its  repeal.  We  contend,  tliei^e- 
fore,  that  immediately  the  Building  So- 
cieties Act,  1874,  was  passed,  Mrs.  Crace- 
Calvert  became  a  legal  mortgagee,  and 
her  rights  were  not  taken  away  by  the 
repealing  Act  of  1875. 

S.  UaUy  for  unadvanced  members,  sup- 
ported the  appciil. 


(2)  86  Law  .T.  IJpp.  Exch.  147;  Uw  Kcp.  2 
Exch.  250. 


Jessel,  M.II. — This  is  an  appeal  from 
the  decision  of  the  Vice-chancellor  of  the 
County  Palatine  of  Lancaster.     The  ques- 
tion is,  how  the  assets  of  the  society  are  to 
be  disposed  of,  having  regard  to  the  very 
curious  circumstances  of  the  case.     This 
is  a  building  society,  with  a  rule  which 
empowered   the  governing  body  of   the 
society    to    borrow    unlimited    sums    of 
money.     This  rule  has  been  certified  and 
has  been  acted  upon  to  a  very  considerable 
extent.     But  it  is  now  well  settled  by  the 
law  that  in  such  a  society  as  this  an  un- 
limited power  to  borrow  is  not  authorised, 
and  consequently  such  borrowing  was  be- 
yond the  powers  of  the  society.     Still  all 
has  been  done  here  perfectly  bona  Jlde, 
The  pei-sons  who  made  the  rule,  as  well  as 
those  who  acted  upon  it  by  borrowing  and 
lending,  all  acted  under  a  common  mistake 
in  law  that  that  was  a  lawful  rule  and 
was  binding  on  the  society.     To  a  great 
extent  the  borrowing  has  been  fix>m  the 
bankei's  of  the  society,  and  the  money  so 
borrowed  has  been  advanced  to  members 
of  the  society  on  mortgage  securities  in  the 
usual  way.    A  sum  of  about  7,000/.  has 
also  been  i^eceived  from  unadvanced  mem- 
bers, and  has  been  employed  in  making 
loans  in  the  same  way.     The  borrowing 
fix)m  the  bankers  went  on  for  a  long  time, 
and  the  sums  borrowed  were  from  time  to 
time  paid  off  with  money  borrowed  from 
other  people,  including  Mrs.  Crace-Calvert. 
In  some  cases  the  moneys  advanced  by 
these  third  parties  were   not  applied  in 
repayment  to  the  bankers,  but  were  lent 
to  unfidvanced    members,  and    so  these 
funds  have  got  mixed  up  in  a  way  which 
renders  it  difficult  to  say  how  far  they 
have  been  applied  in  one  way  and  how  far 
in  another.     Under  these  circumstances 
the  society  was  woimd  up,  and  it  appears 
that  of  the  assets,  amounting  to  upwards 
of  81,000/.,  7,000/.  odd  has  been  obtained 
from   the  unadvanced    members  of   the 
society,  and  the  balance  of  the  sum  in 
question  has  been  obtained  in  some  shape 
or  other  from  people  who  lent  their  money 
either  on  equitable  dei)osit8  or  on  mort- 
gages of  pro[>erty  to  the  society,  and  the 
present  resix)ndent  is  one  of  these  persons. 
Such    borrowing    from     her     was     un- 
authorised, and  consequently  her  loan  to 
the  society  did  not  create  either  a  legal 
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or  equitable  debt  from  the  society  to  her, 
it  being  beyond  the  power  of  the  society 
to  incur  any  such  debt.  It  follows,  there- 
fore, that  the  deposit  or  security  which 
she  obtained  was  a  deposit  or  security  for 
nothing.  It  was  a  deposit  or  security  not 
authorised,  and  the  result  is,  therefore,  that 
she  must  give  it  up.  Upon  that  point 
there  can  be  no  doubt  whatever.  But 
then,  what  is  to  be  done  with  the  assets 
of  the  society?  It  is  obvious  that  if 
the  society  realises  80,000/.  worth  of  its 
securities,  there  will  be  about  70,000/. 
worth  of  claims  made  which  have  arisen 
from  the  advances  made  by  the  persons 
who  lent  the  society  this  money.  The 
actual  money  will,  of  course,  be  considerably 
smaller,  because  the  81,000/.  will  not  realise 
so  much  by  a  very  large  sum.  StUl,  after 
paying  the  strictly  outside  creditors,  and 
the  sums  subscril)ed  by  the  unadvanced 
members,  there  will  be  a  very  large  surplus 
to  be  disposed  of.  It  is  plain  that  it  cannot 
be  said  on  behalf  of  the  society  that  the 
surplus  so  obtained  ought  to  be  retained 
by  the  members  of  the  society.  It  was 
obtained  by  their  own  innocent  mistake, 
becaaso  they  had  passed  the  rule  authorising 
the  directors  to  borrow.  They  advertised 
the  loans,  and  so  obtained  the  money.  It 
was  a  mistake  common  to  both  sides.  The 
surplus  which  arises  from  the  advances 
BO  made  must  obviously,  on  the  plainest 
principles  of  equity,  be  returned  to  the 
people  who  advanced.  Nobody  can  have 
a  claim  upon  it  except  those  whose  money 
it  is.  The  actual  money  cannot  be  traced, 
but  after  the  prior  claims  on  the  assets  of 
the  company  have  all  been  paid  off,  the 
surplus  must  come  to  them ;  but  with  i«- 
gard  to  the  intermediate  applicjition  of  the 
8ui']:>lus,  it  must  go  to  the  outside  creditoi-s 
and  the  unadvanced  members  who  have 
established  a  claim.  The  outside  ci-editoi-s 
had  nothing  to  do  with  the  adoption  of  the 
mistaken  rule;  they  were  not  bound  in 
any  way,  and  they  are  therefore  entitled 
to  come  upon  the  society  and  say  that  the 
assets  were  liable  to  satisfy  their  demands. 
Of  the  unadvanced  members  there  are  two 
classas  :  those  who  have  given  notice  of 
withdiuwal,  and  those  who  have  not ;  but 
for  the  purpose  of  the  present  judgment  it 
is  unnecessaiy  to  distinguish  Ixjtween  them 
in  order  to  determine  their  priorities.     It 


cannot  be  said  the  unadvanced  members 
of  the  society  are  not  to  take  the  assets. 
They  have  a  right  to  daim  payment  out  of 
the  assets,  and  it  is  impossible  to  point  to 
any  part  of  those  assets  as  cx>ming  firom 
any  particular  part  of  the  money  so  disr 
tinguished  from  the  rest  Their  legal 
rights  must  therefore  prevail,  and  tb^ 
will  accordingly  be  paid  in  priority  to  the 
other  persons,  who  would  get  the  surplus. 
Of  course  the  costs  of  the  liquidator  most 
be  paid  in  priority  to  every  other  daim. 
The  proper  deci'ee  to  make  will  be  to  dis- 
charge the  order  of  the  Vioe-OhanoeUor, 
to  order  payment  of  the  liquidator's  costSy 
then  those  <^  the  respondent ;  next,  payment 
of  the  outside  creditors,  then  of  the  ordinaiy 
unadvanced  members ;  and  then  distribate 
the  surplus  'pro  rcUa  among  the  penons 
who  advanced  their  money  by  way  of  knn 
upon  those  invalid  oontracts.  llie  deeds 
must  of  course  be  ordered  to  be  deUTered 
up  to  the  official  liquidator. 

Cotton,  L.J.,  and  Bowen,  L.J.,  con- 
curred. 

Hawkins's  Case. 

In  this  case  Mrs.  Hawkins  advanced 
her  money  to  the  society,  in  the  interval 
between  the  date  of  the  passing  of  the 
Building  Societies  Act,  1874,  and  tiie 
passing  of  the  Act  of  1875,  on  tJie  security 
of  the  promissory  notes  of  the  sodety ;  bat 
the  14th  and  15th  sections  of  the  Act  were 
not  printed  on  the  back  of  the  promissoiy 
notes,  as  required  by  the  5th  sub-sectioQ 
of  the  15th  section.  The  Vioe-Chancelkr 
held  that  this  omission  was  fatal,  and  that 
the  promissory  notes  held  by  Mrs.  Hawidns 
were  invalid. 

Mrs.  Hawkins  api>ealed. 

Cluulwyck  Ileahif^  for  the  appellant. 

[Jessel,  M.R. — Your  loan  is  good,  even 
if  no  promissory  notes  were  given.  The 
directors  may  be  liable  for  not  having 
printed  the  sections  on  the  back  of  the 
notes,  but  that  omission  does  not  invalidate 
your  lotui.] 

Ambrose  J  Q.C,  MaberUy^  and  E,  Jomi, 
for  the  olHcial  liquidator. — We  admit  the 
loan  is  good. 

Jessel,  M.R.— This  appeal  must  be 
allowed.     The  promissory  notes  held  hy 
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Mrs.  Hawkins  are  valid,  and  she  is  en- 
titled to  come  in  and  rank  as  an  outside 
creditor,  and  to  have  her  costs  as  between 
party  and  party. 

CoTToy,  L.J.,  and  Bowen,  L.J.,  con- 
curred. 

Scott's  Case. 

On  the  15th  of  August,  1874,  Mr.  Scott 
took  and  paid  for  five  deposit  or  prefei^nce 
shares  of  30^.  each,  under  the  Slst  rule  of 
the  society,  and  on  the  16th  of  April,  1875, 
he  took  five  more  30/.  pi*eferonce  shai-es. 
After  the  alteration  of  the  rule  he  ex- 
changed his  ten  30/.  shares  for  300  1/. 
preference  shares,  and  in  1878  he  took 
300  more  1/.  preference  shares. 

Prior  to  the  winding-up  he  had,  after 
notice  of  withdrawal,  received  payment  of 
50/. ;  and  he  had  also  given  notice  to  with- 
draw the  remainder  of  his  shares. 

The  Vice-Chancellor  held  that  the  31st 
rule  was  a  disguised  borrowing,  and  was 
invalid,  and  that  the  holders  of  paid-up 
preference  shares  were  not  members  of  the 
society,  and  therefore  not  entitled  to  any 
preferential  payment,  but  were  only  en- 
titled to  prove  against  the  residuary  assets 
of  the  society  ^ari  jxissu  with  investing 
members  who  had  advanced  their  money 
in  the  usual  way. 

Against  this  decision  Scott  appealed. 

Cozens- Hardy y  Q.C,  and  II,  Burton 
Buckley^  for  the  appellants. — The  question 
IB,  whether  this  appellant  is  entitled  to  rank 
as  a  shareholder  or  a  creditor.  Although 
the  31st  rule  was  struck  out  by  the  barrister, 
the  directors  nevertheless  acted  on  it,  and 
held  it  out  as  a  valid  rule.  We  advanced 
our  money  on  the  reprcsentiition  that  it 
was  a  valid  rule,  and  are  cntitleil  to  have 
that  representation  made  good.  At  all 
events,  sis  to  such  of  this  class  who  ad- 
vanced their  money  after  the  rule  had 
been  altered  and  certified,  they  ai*e  in 
the  same  position  as  the  cla.ss  represented 
by  Mrs.  Hawkins. 

Attibroae,  Q.C.,  Maberley,  and  B,  Jones, 
for  the  liquidator. — This  appellant  is  in  the 
same  ponition  as  the  class  reiircsented  by 
Mrs.  Oi-ace-Calvert.  He  has  advanced  his 
money  under  a  rule  which  was  illegjil  and 
void.  The  sub^^uent  certificiite  of  the 
bairister  did  not  validate  the  rule.     At 
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any  rate,  until  1876,  there  was  no  rule  31, 
and  therefore  there  is  no  liability  on  the 
part  of  the  society  in  respect  of  these  shares. 
It  is  the  directors  who  are  liable  for  having 
made  false  representations.  Further,  this 
rule  is  a  scheme  to  disguise  unlimited 
borrowing.  These  preference  shares  are 
not  within  the  scope  of  the  society.  The 
preamble  and  section  1  of  the  Act  of  Will.  4 
clearly  shew  that  the  Act  only  contem- 
plates shares  subscribed  for  by  monthly 
subscriptions  not  exceeding  20«.  per  month. 
Therefore  these  arc  shares  which  the  society 
could  not  legally  issue. 

CozenS'Uardy,  Q.C,  in  reply. 

Jessel,  M.R. — This  case  raises  important 
questions  which  I  believe  have  never  been 
luised  before.  The  iniles  of  the  society  are 
most  peculiar.  The  question  we  have  to 
decide  is  as  to  the  rights  of  certain  persons, 
called  members  of  the  society,  who  took 
what  are  called  paid-up  shares.  They 
originally  took,  as  to  part  of  them,  30/. 
shares,  under  a  rule  which  I  will  call 
attention  to,  and  afterwards  exchanged 
those  30/.  shares  for  1/.  shares.  It  is  said 
half  of  them  did  this,  and  that  the  other 
half  originally  subscribed  for  the  1/.  shares. 
Therefore  there  are  two  classes,  and  their 
position  may  be  different,  so  it  will  be  well 
to  consider  them  separately. 

Now  the  first  point  to  be  observed  is, 
that  whatever  the  effect  of  the  Act  of 
Will.  4  may  be,  it  applied  to  societies 
already  in  existence,  and  it  intended  to 
deal  with  those  societies.  It  is  familiar 
to  all  thasc  interested  in  this  subject 
that  at  the  date  of  that  Act  these  so- 
cieties consisted  of  two  classes  of  members, 
ciille<l  investing  members  and  bon^owing 
membei-s — they  are  sometimes  called  un- 
ailvanced  and  advanced  members.  The 
whole  scheme  of  these  societies  was  this : 
that  certain  persons  who  had  saved  money 
were  desirous  of  investing  that  money  at 
a  higher  rate  of  interest  than  the  usury 
laws  enabled  them  to  obtain  at  that  time  ; 
and  that  other  persons  were  desirous  of 
either  building  or  buying  houses  for  their 
own  habitation.  The  two  classes  came 
together,  and  the  people  who  had  saved 
the  money  or  were  saving  the  money  jsiid 
money  into  the  concern,  and  it  was  lent  to 
the  i)erson6  who  were  desii-oos  of  building 
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or  buying  tho  houses,  on  the  Kecurity  of 
the  houses,  and  on  terms  which  compelled 
the  borrowers  to  pay  a  larger  sum  by  way 
of  interest  than  five  per  cent,  per  annum. 
That  was  the  substance  of  those  societies, 
and  it  must  have  been  known  to  the  Legis- 
lature. Again,  the  societies  were  divided 
into  two  classes.  One  class  were  called 
terminable  societies,  and  came  to  an  end 
at  the  expii'ation  of  a  fixed  period — some- 
times ten  years,  sometimes  fifteen  years, 
and  so  on.  Tlie  other  class  were  called 
l>ermanent  societies,  and  only  came  to  an 
end  when  all  the  shares  were  paid  up. 
In  both  cases  when  the  society  came  to  an 
end  the  scheme  was  this :  The  property  of 
the  society  was  realised,  and  the  surplus 
assets,  after  paying  the  debts,  were  divided 
amongst  the  members  who  had  paid  up 
their  shares.  They  got  back  their  money 
and  an  addition  in  the  shape  of  interest, 
which  I  am  afraid,  although  always  ex- 
pected to  be  more  than  the  five  per  cent., 
was  sometimes  a  good  deal  less.  Therefore 
the  investing  members  got  back  their  money 
and  interest,  and  the.  advanced  members 
got  their  houses  on  payment  off  of  the 
mortgages  which  were  given  to  secure  the 
sums  payable  on  their  shares. 

That  being  the  position  of  matters,  this 
Act  of  6  <k  7  Will.  4.  c.  32,  was  passed,  and 
it  is  an  Act  for  the  regulation  of  existing 
building  societies.  The  fii-st  recital  is 
"  Whereas  certain  societies,  commonly 
called  building  societies,  have  been  estiib- 
lished  in  different  parts  of  the  kingdom, 
principally  "  (not  entirely)  "  amongst  the 
industrious  classes,  for  the  purpose  of 
i-aising,  by  small  periodical  subscriptions, 
a  fund  to  assist  the  members  thereof  in 
obtaining  a  small  freehold  or  leasehold 
property."  Now  that  is  an  important 
description.  That  was  not  the  sole  object 
of  these  societies :  it  was  one  of  their 
objects ;  it  must  have  been  j^erfectly  well 
known  to  the  Legislatui-e  that  the  other 
object  wtis  that  the  investing  members 
should  get  a  high  rate  of  interest  for  their 
money ;  and  that  it  was  known  is  obvious 
from  another  section.  Then  it  is  enacted 
that  it  may  be  lawful  for  these  two  classes 
**  to  form  themselves  into  and  estjiblish 
societies  for  the  puri)Ose  of  niising,  by 
monthly  or  other  subscriptions  of  the 
eeveral  members  of  such  societies,  shai'cs 


not  exceeding  the  value  of  150/L  for  etch 
share,  such  subscriptions  not  to  exceed  in 
the  whole  20s,  per  month  for  escii  share." 
Now  it  is  to  be  noticed  that  these  resttietive 
words  obviously  apply  to  the  monthly  sab- 
scriptions.     Of  course,  if  you  pay  down  the 
whole  amount  of  the  share  at  onoe,  thon 
words  have  no  application.     Then  the  sub- 
scriptions are  **  for  the  purpose  of  enahling 
each  member  to  receive  out  of  the  fondi 
of  such  society  the  amount  or  value  of  hie 
or  her  share  or  shares  therein  to  erect  or 
purohase  one  or  more  dwelling-hooie  or 
dwelling-houses,"  and  so  on,  '^  until  the 
amount  or  value  of  his  or  her  ahares  shall 
have  been  fully  repaid  to  such  society.* 
Now  it  is  very  odd  that  you  do  not  &id 
there  any  provision  as  to   the  inveiting 
members.     It  looks  as  if  everybody  was 
to  get  an  advance,  and  that  the  frairors  of 
the  Act  were  forgetting  that  the  people 
who  made  the  advance  must  be  Bometvfhm. 
Then  it  goes  on :  "  And  to  and  for  tiie 
several  members  of  each  society  firom  time 
to  time  to  assemble  together  and  to  make, 
ordain  and  constitute  such    proper  and 
wholesome  rules  and  regulations  for  the 
government  and  g^iidance  of  the  same  as 
to  the  major  part  of  the  members  of  inch 
society,  as  assembled  tc^ether,  shall  seen 
meet,  so  as  such  rules  shall  not  be  repug- 
nant to  the  express  provisions  of  this  Act 
and   to  the  general   law   of  the  realm." 
Whether  those  rules  were  intended  to  be 
merely  by-laws,  to  be  made  after  the  sodetj 
was  constituted,  or  not,  does  not  appear  to 
me  to  make  any  difference,  because  the 
Legislature  must  know  that  the  society 
could  not  start  without  rules,  and  therefore, 
if  you  restrict  those  words  to  the  subseqiMDi 
rules  or  laws,  there  is  no  provisionas  to  the 
original  rules ;  and  it  appears  to  me  that 
tho  ti'ue  meaning  of  this  clause  is  that  these 
rules  spoken  of  are  not  the  original  con- 
stitution of  the  society,  but  subsequent,  "as 
to  the  major  part  of  tiie  members  of  soch 
society,  as  assembled  together,  shall  seem 
meet " ;  but  they  must  be  members  to  make 
the  miles.     It  seems  to  me  to  point  to  t 
period  subsequent  to  the  starting  of  tin 
society,  and  that  there  is  really  in  this 
Act  of  Parliament  no  restriction  and  no 
dii'ection  as  to  the  original  rules  whiA 
govern  the  constitution   of   the  societjr. 
But,  however,  whatever  view  you  take, 
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the  only  limitation  as  to  the  rules  is  this  : 
that  they  shall  not  be  repugnant  to  the 
laws  of  the  realm  or  to  the  express  pro- 
yisions  of  this  Act. 

Then  section  2  shews  me  this,  that 
the  Legislature  knew  of  these  investing 
members,  for  it  enacts,  '^That  it  shall 
and  may  be  lawful  to  and  for  any  such 
society  to  have  and  receive  from  any 
member  or  members  thereof  any  sum  or 
sums  of  money  by  way  of  bonus  on  any 
share  or  shares  for  the  privilege  of  re- 
oeiving  the  same  in  advance  prior  to 
the  same  being  realised,  and  also  any 
interest  for  the  share  or  shares  so  re- 
oeived  or  any  part  thereof,  without  being 
subject  or  liable  on  account  thereof  to  any 
of  the  forfeitures  or  penalties  imposed  by 
any  Act  or  Acts  of  Parliament  relating  to 
usury."  In  other  words,  that  the  society 
was  entitled  to  take  from  its  borrowing 
members  a  larger  rate  of  interest  than 
the  usury  laws  then  in  force  allowed. 
What  does  that  mean?  Who  does  it 
Bfiplj  to?  Clearly  to  lending  members. 
It  would  have  no  possible  meaning  except 
it  contemplated  a  body  of  lending  membei-s. 
By  lending  members  I  do  not  mean  lend- 
ing in  the  actual  sense  of  a  loan  proceeding 
from  the  members,  but  that  class  which  I 
have  described  as  investing  members. 
Then  the  7th  section  extended  the  benefit  of 
the  Act  to  all  societies  then  existing  which 
got  their  rules  certified.  Now  under  this 
Act  it  has  been  held — and  we  are  bound 
bj  the  decisions — that  a  general  and  un- 
limited power  of  borrowing  is  not  autho- 
rised by  the  Act ;  but  I  am  not  aware  of 
any  decision  that  says  you  cannot  have 
paid-up  shares  or  preference  shares,  or  any 
peculiar  kind  of  share,  and  it  is  undoubted 
that  in  very  many  of  the  societies  there  have 
been  different  classes  of  sliares.  Now  the 
firat  question  we  have  to  decide  depends  on  a 
▼avy  peculiar  state  of  circumstances,  which, 
as  far  as  I  know,  has  never  liappened 
before.  This  society  had  its  rules  printed, 
and  when  they  were  sent  to  the  revising 
banister  he  struck  out  rule  31  ;  but,  not- 
withstanding that  it  was  struck  out,  the 
80<nety  did  not  alter  their  piinted  books, 
but  retained  the  rule  which  had  been  dis- 
allowed as  if  it  were  an  existing  rule, 
and  took  many  thousand  pounds  from  the 
public  on  the  representation  that  that  was 
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a  rule  of  the  society,  though  it  was  not. 
Now  I  do  not  intend  to  impute  to  the 
directors  any  notion  of  fraud.  I  believe 
they  were  simply  guilty  of  gross  careless- 
ness; but  it  is  an  extraordinary  circum- 
stance that  the  directors  and  trustees  of 
this  society  should  continue  printing  the 
disallowed  rule,  and  should  take  some 
money  of  the  public  on  the  assumption 
that  it  was  in  existence.  Now  this  dis- 
allowed rule  offered  the  public  the  option 
of  taking  30/.  shares — I  will  discuss  their 
nature  presently — ^and  they  did  take  them 
to  the  extent  of  many  thousands  of 
pounds.  What  was  the  position  of  those 
persons  who  took  those  shares  and  whose 
money  went  into  the  coffers  of  the  society? 
I  think  it  is  tolerably  plain  that,  as 
between  them  and  the  society,  the  society 
must  either  admit  the  validity  of  their 
shares  or  give  them  back  their  money. 
They  cannot  say,  "  We  represented  to  you 
that  there  was  a  rule  by  which  we  could 
issue  such  shares,  when  there  was  no  such 
rule,  and  we  can  keep  the  money  which 
you  paid." 

At  a  subsequent  period,  everybody  ap- 
parently having  forgotten  that  this  rule 
had  been  struck  out,  and  was  not  a  rule 
binding  the  society,  they  amended  it  on 
the  19th  of  June,  1876.  That  is,  they 
amended  a  non-existing  rule,  and  they  did 
it  by  inserting  "  H."  instead  of  30/.  The 
amended  rule  went  to  the  revising  bar- 
rister ;  and  I  am  afraid  I  cannot  altogether 
acquit  him  of  a  little  carelessness,  fbr  he 
certified  that  amendment  without  looking 
to  see  whether  the  rule  was  existing. 
Now  the  effect  of  his  certificate  was  to 
make  the  rule  which  had  been  struck  out 
a  valid  rule  again,  so  that  afler  the 
19th  of  June,  1876,  this  rule  existed, 
but  altered  by  1/.  being  substituted  for 
30/.  What  happens?  Those  who  had 
subscribed  for  the  30/.  shares  exchanged 
them  for  the  1/.  shares,  and  others  who 
had  not  before  held  paid-up  shares  took 
1/.  shares  under  the  altered  rule.  There- 
fore we  have  two  classes — the  original 
class  who  exchanged  their  30/.  shares 
for  1/.  shares,  and  the  second  class  who 
subscribed  for  1/.  shares  under  the  altered 
rule.  But  the  question  is,  whether  on 
the  winding-up  either,  or  both,  of  those 
classes  have  any  claim  against  the  society. 


864 


CHANCERY  DIVISION. 


rN.& 


In  re  Guardian  Permanent  Building  Soc,,  App. 

If  I  am  right  in  what  I  said  about  the 
first  class,  they  cannot  have  last  their 
rights  by  taking  the  IL  shares. 

As  regards  the  second  class,  however, 
there  was  no  misrepresentation  at  all, 
because,  according  to  my  opinion,  the  rule 
was  in  existence  when  they  took  their 
shares  ;  and  if  it  is  a  valid  rule,  they  are 
entitled  to  their  IL  share ;  if  it  is  an  invalid 
rule,  then  the  question  arises  whether  the 
transaction  was  in  fact  a  contract  to  take 
shares,  or  whether,  as  the  Vice- Chancellor 
has  held,  it  was  a  mere  device  for  a  loan, 
and  therefore  struck  at  by  those  decisions 
which  laid  down  that  you  cannot  have  an 
unlimited  power  of  borrowing.  That  really 
is  the  question  we  have  to  decide  as  regards 
this  class,  and,  if  it  be  decided  in  their 
favour,  it  will  cover  the  first  class  because 
they  are  in  the  same  position. 

Now,  the  first  question  to  be  considered 
is.  Was  it  a  device  to  borrow  1  That  is 
always  a  question  of  construction.  It 
must  depend  on  two  things.  First,  you 
look  at  the  rules  to  see  whether  it  was  a 
designed  borrowing,  for  that  is  the  mean- 
ing of  a  device  to  borrow ;  secondly,  one 
has  to  consider  whether,  even  supposing  it 
was  not  intended  to  be  a  disguised  bor- 
rowing, it  was  not  so  in  fact.  Now  I 
have  come  to  the  conclusion,  not  only  that 
it  was  not  intendtnl  to  be  a  disguised  bor- 
rowing, but  that  it  was  not  so  in  fact. 

First  of  all  as  regards  the  intention. 
On  that  point  there  was  in  the  rules  an 
express  power  to  borrow,  unlimited.  Now 
the  moment  you  have  that,  and  it  is  in  my 
opinion  the  strongest  possible  evidence  of 
intention,  you  have  no  occasion  to  have  a 
disguised  power  of  borrowing.  The  people 
who  framed  these  rules  no  doubt  were 
mistaken  in  law  according  to  the  decisions. 
They  thought  they  might  borrow  to  any 
extent  they  liked,  and  put  it  in  the  plainest 
terms;  therefore  it  is  impossible,  as  it 
seems  to  me,  to  suppose  for  a  moment  that 
they  intended  rule  31  to  be  otherwise  than 
a  bona  fide  rule.  Rule  32  enables  the 
society  to  borrow  and  take  any  sum  of 
money  from  the  bankers  of  the  society, 
or  from  any  bankers,  or  from  any  other 
person,  and  the  bon*owe<l  money  must  be 
a  first  charge  on  the  funds  of  the  society. 
This  puts  an  end  to  any  notion  of  an  in- 
tention to  disguise  the  power  of  borrow- 


ing ;  but  still  it  does  not  put  an  end  to 
the  question  as  to  whether  it  is  in  &ct 
a  mere  borrowing  under  the  disguise  of 
shares,  although  not  so  intended ;  but  the 
fact  of  the  intention  being  plain,  of  coune, 
is  not  to  be  lost  sight  of  in  asoertaining 
what  the  meaning  of  rule  31  is.    Wheo 
you  shew  that  it  is  not  intended  to  be 
a  borrowing,  but  it  is  intended  to  be  an 
issue  of  shades,  it  does  help  you  to  deto*- 
mine  whether  it  is  a  share  or  not.    Ib  it 
a  share  1    First  of  all,  it  is  called  a  sham 
^*  The  board  for  the  time  being  shall  have 
power  as  drcumstanoes   may  require  to 
issue  deposit  or  paid-up  shares  of  the  valoe 
of  30/.  shares,  upon  a  certificate  bearing 
interest  after  the  rate  of  5^  per  centum 
per  annum,   and    such    certificate   shall 
entitle  the  depositor  " — it  does  not  entitle 
him   to  interest,  that  is  the  important 
point — it  shall  entitle  him  ''(after  one 
month's  notice  in  writing,  to  be  reckoned 
horn  a  monthly  meeting)  to  withdraw  tlie 
whole  or  part  of  his  dejxKit  in  prefermoe 
to  all  other  shares."     Now  it  is  to  be  ob- 
served upon  those  words :  first,  there  is  do 
agreement  to  pay  him  anything — the  certi- 
ficate only  entitles  liim  to  withdrawal  In 
the  next  place,  his  right  to  be  paid  on  with- 
drawid  is  not  an  absolute  right,  butonlj 
in  preference  to  other  shares — ^the  lending 
people  take  first.  It  is  behind  the  lenders— 
that  is  the  important  point.     It  shewB  it 
Ls  not  a  mere  borrowing  of  money,  becanse 
if  it  were  they  would  be  on  the  same  foot- 
ing as  the  other  lenders;  but  the  other 
lenders  are  to  have  a  first  charge  on  the 
property  of   the  society,   whereas  these 
people  only  take  a  preference  as  between 
themselves  and  the  other  shareholders. 

Now,  I  must  call  attention  to  the  5th 
rule.  There  the  society  is  to  consist  of 
shares  and  half-shares,  and  it  will  be 
found  that  "  members  may  pay  up  in  ad- 
vance any  number  of  shares  or  half-sbares 
in  accordance  with  table  No.  2  " ;  so  that 
even  the  ordinary  members  may  pay  up 
in  advance.  How  do  they  difier  fit>m  the 
paid-up  shares )  They  difier  in  this  way : 
they  are  behind  them.  The  withdrawing 
member  who  has  got  a  paid-up  share 
under  section  31  is  entitled  in  pref(U«Doe 
to  all  other  shares;  but  still,  the  man 
who  pays  up  his  share  imder  rule  5  is  a 
paid-up  shareholder,  and  on  withdrawal 
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will  get  his  money  paid,  if  there  is  money 
to  pay  him ;  but  he  is  in  nn  inferior  posi- 
tion,  for  there  are,  if  I  may  call  them  so, 
preference  shares.  Now,  when  we  come 
to  the  power  to  withdraw,  there  is  no 
other  power  to  be  found  except  rule  41. 
It  is  headed  "  Power  to  withdraw  " ;  and 
though  the  first  part  of  the  rule  relates 
to  imadvanoed  shares — which,  in  a  sense, 
these  deposit  shares  are — it  relates  really 
to  advanced  shares,  which  the  deposit 
shares  are  not,  because  the  amount  pay- 
able is  to  be  determined  by  the  tables, 
which  do  not  apply  to  them.  Therefore 
the  first  part  relates  to  advanced  shares 
under  rule  5,  whether  they  are  paid  up  or 
not.  Then  there  is  to  be  one  clear  month's 
notice— the  same  notice  in  both  cases  as 
regards  time.  The  only  difference  is  this  : 
one  is  a  month's  notice  after  a  monthly 
meeting,  and  the  other  is  a  clear  month's 
notioe.  Then  "  withdrawals  shall  be  pay- 
able in  rotation,  according  to  the  priority 
of  notice.''  That  seems  to  be  general,  and 
must  be  applicable  tq  all  withdrawals. 
*^  The  board  may  limit  the  number  of 
withdrawals  to  be  paid  off  in  any  one 
month."  That  is  really  the  criterion  of 
the  whole  thing  :  if  they  are  shares,  and 
you  can  only  get  paid  on  withdrawal,  of 
oonrse  it  was  never  intended  that  you 
should  break  up  the  society  by  selling  up 
its  property.  What  was  meant  was  this — 
which  is  very  often  provided  for ;  indeed, 
I  have  seen  it  provided  for  in  a  great 
many  rules — that  you  shall  only  be  allowed 
to  withdraw  the  money  when  there  is 
money  to  withdraw;  and  that  is  the 
meaning  of  the  words  that  '^  The  board 
may  limit  the  number  of  withdrawals  to 
be  paid  off  in  any  one  month." 

Now,  if  this  is  the  true  meaning  of  it, 
these  preference  shareholders,  as  I  have 
called  them,  can  only  withdraw  if  there  is 
money  to  pay  them.  That  is  a  totally 
different  position  from  a  lender.  The 
lender  of  money,  when  the  time  for  re- 
payment has  arrived,  whether  that  time 
of  repayment  was  originally  fixed,  or  whe- 
ther it  is  fixed  by  liis  own  volition,  has  a 
right  to  immediate  payment.  He  has  a 
right  to  judgment  and  execution;  but 
these  people  have  no  such  right.  As  I 
read  tne  rules,  they  have  only  a  right  to 
be  paid  when  the  boaod  shall  so  deter- 
VoL.  62.~Ohanc. 


mine.  Of  course,  the  board  will  only  so 
determine  having  regard*  to  the  funds  they 
have  at  their  disposal  available  for  tho 
purpose  of  repayment.  It  appears  to  me, 
the  holders  of  deposit  shares  are  not 
lenders  at  all ;  that  they  are  shareholders, 
like  the  other  shareholders,  entitled  to 
withdraw  if  they  wish  to  do  so.  The 
other  shareholders  who  are  unadvanced 
may  withdraw  at  any  time,  whether  paid 
up  or  not ;  therefore,  in  this  respect,  the 
position  of  preferred  shareholders  does  not 
differ  from  the  position  of  non-preferred 
or  ordinary  shareholders  who  are  unad- 
vanced. That  is  the  point.  They  are  not 
in  the  position  of  lenders,  and  have  not 
the  right  of  lenders.  On  the  other  hand, 
what  is  the  position  of  the  society?  A 
borrower  may  always  pay  off  a  loan ; 
inaeed,  it  has  been  carried  so  far  that  he 
may  pay  off  a  loan  before  it  is  due.  He 
may  be  liable  to  pay  damages — that  is,  to 
pay  interest  over  and  above  to  compensate 
the  lender  for  paying  off  before  it  is  due ; 
but  he  can  always  pay  it ;  whereas  this 
society  cannot  pay  off  the  preference 
shares.  There  is  no  power,  until  the  end 
of  the  society,  to  pay  them  off  at  all. 

That  seems  quite  plain  from  rule  36, 
and  when  you  consider  nlles  31,  36  and 
41,  the  effect  seems  to  be  that  the  with 
drawing  member  will  only  get  money,  and 
a  member  who  does  not  withdraw  will  get 
nothing  until  the  end  of  the  society.  If 
that  is  so,  the  society  is  no  more  in  the 
position  of  borrower  than  the  deposit 
shareholder  is  in  the  position  of  lender. 
It  is,  in  fiict,  a  true  preference  share — that 
is,  it  gives  them  rights  subject  to  the  pay- 
ment of  the  society's  debts — of  course,  I 
mean  those  debts  of  tho  society  which  are 
valid.  That'being  so,  if  they  are  true  pre- 
ference shares,  is  there  anything  in  the 
Act  of  Parliiiment  which  prevents  thoir 
being  valid  as  such  ?  Of  course,  you  must 
find  something  either  in  the  common  law 
or  in  the  expi-ess  words  of  the  statute  to 
pi'event  that.  I  cannot  find  anything  in 
the  common  Liw — it  is  out  of  the  ques- 
tion ;  and  there  is  nothing  in  the  statute 
which  says  that  you  may  not  contract  to 
give  some  shares  an  advantage  over  others 
for  value  received. 

But  then  there  is  this  further  considera- 
tion which  must  be  discussed.     Is  it  con- 
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trury  to  the  nature  of  the  society,  so  that 
it  is  impossible   to  make   a  society  with 
this  kind  of  share  consistent  with  the  law 
and  conduct  of  the  society  ]    On  that  point 
I  do  not  think  it  is  the  province  of  the 
Judicature  to  find  out  things  to  be  incon- 
sistent with  the  ordinary  requirements  of 
mankind   which    the    people    themselves 
have  not  found  out.     It  i^  all  very  easy 
for  people  to  say  it  is  against  policy,  or 
against  the  meaning  of  these  societies ;  but 
when  you  see  that  people  who  have  estab- 
lished the  society  do  not  think  so,  and 
have  acted  on  a  contrary  view,  it  is  very 
improbable  that  it   is  contrary  to  their 
nature  and  contrary  to  the  objects  they 
have  in  view.     But,  besides  that,  I -cannot 
see  anything  in  reason  why  it  should  be 
so.    The  lending  members  are  unadvanced 
members.    The  investing  members  become 
so  for  the  purpose  of  getting  more  interest 
than  they  ctm  get  in  the  usual  way.   Why 
may  not  they  stipulate  for  some  security  ? 
Why  may  they  not  sjiy,  as  between  them- 
selves and  the  other  members,  **If  this 
society  comes  to  griof,  recollect  we  shall 
be  pjiid  first  1 "     It  is  only  in  that  case ; 
if  the  society  is  prosperous,  everybody  is 
paid,  and  paid  liandsomely.      Why  shall 
not  they  say,  **  We  will  put  our  money 
down  ;  we  will  start  your  society,  and  get 
you  money   which   shall  be  advanced  to 
your  building  members  or  buying  mem- 
bers who  want  house  property,  on  these 
terms — namely,  if  we  put  our  money  down 
in  hard  cash,  if  the  society  does  not  turn 
out  prosperous,  we  shall  be  repaid."   There 
does   not  appear   to  me   to   be  anything 
against  the  constitution  of  the  society  in 
such  an  arrangement ;  on  the  contrary,  it 
may   enable    societies    to   be   established 
which  otherwise  could  not  be  set  agoing 
at  all.     Again,  is  it  contrary  to  the  con- 
stitution of  such  a  society  that  members 
shall  pay  up  instalments  in  advance  f     I 
8}iy  clearly  not ;  the  more  money  you  get 
from    the  investing   members   the  more 
money  you  have  ready  to  advance  to  the 
borrowing  members,  and  the  more  rapidly 
you  would  bring  your  society  to  an  end,  if 
the  society  is  established  without  a  fixed 
period.     It  seems  to  me  there  is  no  reason 
why  the  Judicature  should  say  that  these 
arrangements — which,  as  far  as  I  am  con- 
cerned, appear  to  be  perfectly  reasonable. 


and  not  only  framed  not  to  obstruct,  but 
to  further  the  object  of  the^e  societies— 
are  illegal,  because  thej  are  contraiy  to 
the  policy  on   which   these  societies  sie 
founded.     It  does  appear  to  me  there  is 
no  valid  legal  objection  to  what  has  beeo 
done ;  and  I  hold  that  this  second  dsss— 
those  who  came  in  and  took  the  1/.  sharcB 
— are    entitled    to    the   benefit  of  their 
shares ;  and  therefore,  subject  to  the  pay- 
ment of  the   debts,  are   entitled  to  be 
paid  out  of  the  assets  of  the  society.    Of 
course  this  covers  the  claim  of  the  fint 
ckss,  which  I  should  have  been  ready  to 
hold,  in  the  event  of  our  not  being  willing 
to  extend  the  benefit  to  the  second  dsm, 
entitled  to  come  in  subject  to  the  payment 
of  the  outside  creditors. 

Cotton,  L.J. — The  question  we  ba?e 
to  decide  on  this  appeal  is,  whether  the 
holders  of  certain   shares,  whose  mooej 
has  been  taken  by  the  society  without  any 
authority,  are  entitled   only — as  decided 
by  the  Vice-Chanoellor — ^to  come  in  and 
receive  back  what  they  can  get  aftw  all 
the  creditors  and  shareholders  have  been 
paid,  in  which  case  they  will  not  ncme 
the  benefit  of  their  moneys,  which  have 
been  taken  ill^ally ;  or  whether  they  are 
entitled   to  stand   as    holders  of  shares, 
and,   as  -such,   to  Ije  paid  in  accordanoe 
with  the  rules  of  the  society.     Now  Ae 
rule  under  which   these  shares  must  be 
considered   as   taken,  authorised  paid-ap 
shares   to  be  issued ;    and   the  terms  cm 
which  those  shares  are  to  be  issued  are 
the  printed  rule  31,  subject  only  to  the 
substitution  of  H.  for  30/.      Now,  some 
question  has  been  raised  as  to  whether  it 
can  be  said  there  is  any  such  rule.    I  do 
not  say  for  a  moment  that  those  holders 
would  stand  in  a  worse  position  if  thoe 
were  no  such  rule,  but  I  think  the  e&ct 
of  what   has   l)een   done  is  this :  that  a 
print   being  submitted    to   the  barrister, 
and  rule  31  being  struck  out  by  him,  it 
ought  not  to  have  been  in  the  print  of 
the  rules  of  the  society.      Therefore  the 
effect  of  what  the  barrister  did  was  to  re- 
place rule  31  in  the  print,  with  the  substi- 
tution of  1/.  for  30/.,  as  a  new  rule  of  the 
society;    and    the  question  we  have  to 
consider  is,  whelher  the  holders  of  shares 
under  that  rule  are  entitled  in  the  wind* 
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ing-up  to  be  treated  on  the  footing  of 
being  the  holders  of  shares.  It  was  argued 
that  this  rule  was  illegal,  and  therefore 
that  they  could  not  be  ho  entitled  ;  and 
it  was  so  decided  by  'the  Judge  in  the 
Court  below,  who  said  :  "By  *  illegal/  of 
course,  it  meant  not  that  which  is  pro- 
hibited under  i)enalty,  but  something 
which  is  not  allowed  in  societies  of  this 
nature."  I  do  not  for  a  moment  say  that 
the  rule,  as  it  originally  stood,  would  have 
been  a  rule  which  could  properly  be  in- 
troduced into  a  society  of  tliis  sort,  because 
it  provided  for  payment  at  once  of  .'50/. 
down,  whei^eas  the  Act  says  that  the 
periodical  and  other  subscriptions  are  to 
be  of  small  amount,  not  to  exceed  1/. 
monthly.  The  bjiriister  might  vei'y  well 
have  said,  "  This  is  not  a  rule  which  is  in 
accordance  with  the  constitution  of  this 
society,  which  primarily  is  a  society  which 
raises  funds  by  subscriptions  small  in 
amount,  not  to  exceed  1/.  in  a  month.'' 
Bat  what  we  have  to  consider  is,  whe- 
ther, with  the  alteration  referred  to,  it  is 
contrary  to  law  that  a  society  of  this  sort 
ahould  have  shares  of  this  description. 

Now,  I  do  not  at  all  express  an  opinion 
that  if  a  society  was  formed  with  nothing 
but  shares  such  as  these,  it  would  come 
within  and  be  such  a  society  as  is  entitled 
to  the  benefit  of  the  Act  of  6  &  7  WUl.  4, 
and  of  the  Friendly  Societies  Act,  which 
was  introduced  by  that  into  building  so- 
cieties; because,  under  those  Acts,  it 
must  be  a  society  which  does,  to  a  con- 
siderable extent  at  least,  consist  of  mem- 
bers who,  by  small  sul)scriptions  from 
time  to  time,  are  to  provide  a  fund  to  \ye 
dealt  with  by  the  society ;  but  here  we 
have  a  society  which  was  formed,  to  a 
▼ery  great  extent  at  least,  for  the  pui*pose 
of  receiving  subscriptions  in  the  ordimiry 
way  from  its  subsci-ibing  memlx'rs,  whe- 
ther they  chose  to  take  an  advance  or  not. 

That  being  so,  we  have  to  consider 
whether  in  a  society  entitled,  as  regards 
its  general  constitution,  to  the  benefit  of 
•this  Act,  this  rule  is  ultra  vires,  or  that 
which,  the  law  will  not  allow  as  a  binding 
role  and  regulation  of  such  a  society. 
Now  there  is  nothing  whatever  in  this  Act 
of  Parliament  which  expressly  prohibits 
BQch  shares  as  these.  The  subscription  to 
be  paid  at  once  is  not  beyond  the  amount 


which  is  authorised,  and  unless  there  is 
something  else  which  can  make  this  class 
of  shares  not  admissible  in  such  a  society, 
in  my  opinion  we  ought  to  hold  that 
those  who  have  been  received  in  this  way 
as  shareholders  are  to  be  treated  not 
otherwise  than  as  entitled  to  be  holders  of 
valid  shares.  It  is  said  that  the  fund  is  to 
be  raised  by  periodical  subscriptions ;  but 
it  is  not  suggested  that,  where  a  society  has 
by  its  constitution  the  power  to  raise  funds 
in  that  way,  it  is  illegal  to  receive  the  tottil 
amount  of  the  shai^es  in  advance.  I  do  not 
think  it  is  necessary  to  go  into  the  question 
whether  under  the«<.»  rules  the  holders  of 
these  shares  could  have  obtnined  an  ad- 
vance. I  do  not  at  all  say  they  could.  I 
think  under  these  rules  the  advance 
pointeil  at  is  an  advance  to  be  within 
the  amount  of  these  shares,  and  all  the 
payments  are  calculated  on  that  footing. 
But  that  does  not  decide  the  question.  If 
these  are  really  shares  not  expressly  pro- 
hibited by  the  Act  of  Parliament,  why  are 
we  to  say  they  are  shares  which  do  not 
form  part  of  the  share  capital  of  the 
society  1  The  object  is  this,  that  by  means 
of  these  monthly  or  other  subscriptions  of 
the  members  a  stock  or  fund  may  be  raised 
for  the  purpose  of  enabling  the  member.s 
thereof  to  receive  out  of  the  funds  of  the 
society  a  certain  amount — the  amount  or 
value  of  their  share  or  shares.  Of  course 
it  is  clear  that  every  member  cannot  l>e- 
oome  an  advanced  member.  Some  members 
must  be  members  who  either  by  choice  or 
by  want  of  luck  do  not  get  an  advance. 
It  is  clear  there  is  nothing  in  the  Act  of 
Parliament  that  really  does  prevent  shares 
of  this  sort.  Powers  of  unlimited  borrow- 
ing given  to  the  directors  have  been  rightly 
held  to  be  uUra  vires,  and  not  within  the 
purview  of  the  Act ;  but  there  is  no  prohi- 
bition in  the  Act  against  the  existence  of 
such  a  class  of  members  who  by  choice, 
when  they  go  in  once  for  all,  may  say, 
**  We  do  not  require  an  advance."  In  my 
opinion,  unless  it  ain  be  said  that  this  is 
reiilly  borrowing,  and  not  a  taking  in  of 
members'  capital,  it  cannot  lie  said  that  the 
shares  are  ultra  vires.  Of  course,  if  it 
appears  in  any  particular  society  that  this 
class  of  shares  was  introduced  for  the. 
purpose  of  covertly  borrowing — ^that  is, 
giving  under  the  mask  of  membership  a 
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power  of  borrowing — dien  it  would  come 
within  the  decisions  and  principle  which 
lay  down    that    such    societies    are    not 
out i tied  to  raise  money  in  that  way,  because 
that  would  be  doing  something  contrary 
to  the  intention  of  the  Act  of  Parliament. 
Here,  did  they  so  intend?     I  think  the 
JVIaster  of  the  Rolls  disposed  of  that  by 
shewing  that  thei-e  was  in  the  rules  them- 
selves an  unlimited  power  of  borrowing, 
and  it  may  well  bo  that  that  rule  wj« 
introduced  under  the  belief  that  it  was 
perfectly  legal.     I  do  not  know  what  the 
state  of  the  authorites  was  at  the  time 
when  these  rules  were  framed  :  but  we  can 
hardly  come  to  the  conclusion  that  this 
was  introduced  covertly  to  do  under  the 
mask  of  something  else  that  which  waa 
oi)enly  authorised,  so  far  as  rules  could 
authorise  it.     Tlie  Master  of  the  Eolls  has 
shewn  that  these  |)ersons  stand,  not  in  the 
position  of  lenders,  but  in  the  position  of 
members  who  are  entitled  to  withdraw, 
subject  to  the  claims  of  creditors  whose  de- 
mimds  are  payable,  with  certain  rights  of 
pi'eference.     A  difficulty  has  been  raised, 
which   must  be  taken  into  account,  that 
in  this  society  all  unadvanced  shares  are 
to  get  interest  on  payments  made.     That 
.  appears  by  one  of  the  tables ;  but  it  is  un- 
necessary  to  decide  that   question   now. 
The  directors  have  acted,  in  my  opinion,  in 
iiceordance  with  the  provisions  of  the  Act, 
and  therefore  we  ought  not  here  to  hold 
that  this  is  borrowing  under  the  guise  of 
issuing  shares.     In  my  opinion  it  cannot 
bo  said  that  the  shareholders  are  to  be  put  in 
any  other  position  than  that  of  shareholders. 
Now  there  is   a   difference  as   regards 
cliiss.     It  seems  that  some  took  shares  on 
the  i"epi*esentation  that  there  was  a  clause 
authorising   the  issue  of  the  30?.  shai'es 
which  the  dii-ectors  purported  to  issue  to 
them.     I  think  the  Master  of  the  Rolls 
intimated,  and  certainly  I  do  not  dissent 
from  that  view,  that  these  pei-sons  have 
not  lost  any  such  right  as  they  had  by 
tiiking  these  1 1,  shares  in  exchange  for  the 
30/.  shares,  if  the  30/.  shares  were  shares 
which  could  not  be  pi-ojTerly  issued.    Then 
could  it  be  said  that  the  society  is  entitled 
to  reUiin  the  money  received  from  those 
who  Ux)k  30/.  shares,  which  wei-e  taken  by 
them  on  the  ropi-esentatioii  of  the  assents 
of  the  society,  from  whom  they  took  the 


shares,  that  there  was  a  certified  rule  autho- 
rising the  issue  of  those  shares^  when  in 
fact  that  was  entirely  inaocurate,  and  thoro 
was  no  rule  authorising  the  issue  of  any 
such  shares )  In  my  opinion,  under  those 
circumstances,  the  takers  of  those  shares 
would  be  entitled  to  reoover  from  the 
society  that  money  which  was  obtained 
only  on  the  misrepresentation  or  careleGi- 
ness  or  otherwise  of  those  who  were  tfao 
agents,  and  who  got  that  money  from  the 
persons  taking  the  30^.  shares.  In  my 
opinion,  therefore,  the  holders  of  these  11 
shares  must  be  entitled  to  rank  at  least  as 
high  as  the  shareholders  in  this  sodetj. 

BowEN,  L.J. — I  am  of  the  same  opinion. 
After  the  judgments  which  have  been 
delivered,  in  which  I  entirely  agree,  I  do 
not  propose  to  add  very  many  words.  It 
seems  to  me  different  considerations  miglit 
very  well  apply  to  the  two  classes  of  per- 
sons with  whom  we  are  dealing.  These 
are,  in  the  first  place,  those  who  originally 
took  30/.  shares  upon  the  representation 
virtually  made  to  them  by  the  society  that 
rule  31  had  been  certified  by  the  baniirter, 
whei*eas  those  who  directed  the  eocie^ 
ought  to  have  known,  and  must  be  taken 
to  have  known,  that  that  rule  had  been 
struck  out.  Therefore,  those  who  sob- 
scribed  for  30/.  shares  upon  the  belief  that 
the  barrister  had  duly  certified  rale  31, 
really  paid  their  money  and  were  induced 
to  pay  their  money  upon  a  misrepresenta- 
tion. How  does  their  position  differ  finom 
the  positions  of  persons  who  make  loans 
to  a  society  whidi  has  got  no  borrowing 
power  ?  It  seems  to  me  the  difference  is 
tolerably  clear.  Those  who  deal  with  the 
society  which  professes  to  Ixmtow  have 
equal  means  of  knowledge  with  the  society 
itself  of  the  statutory  power  of  the  society 
— they  are  put,  so  to  speak,  upon  enqniiy 
whether  the  society  really  can  Ixhtov 
validly  or  not ;  and  if  they  choose  to  lend 
their  money  to  a  society  which  cannot 
properly  borrow,  it  cannot  be  said  there  is 
a  failure  of  considen\tion.  The  society  has 
got  their  money,  it  is  true;  but  they 
must  be  taken  to  have  known  what  they 
bought,  and  to  have  been  willing  to  take 
their  chance.  But  when  you  come  to 
people  who  were  induced,  as  these  people 
were,  to  lend  or  subscribe  their  money  by 
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misrepresentation  put  before  them  by  the 
society,  although  the  society  has  had  the 
money,  I  agree  that  the  directors  and  not 
the  society  would  be  the  persons  to  be  sued 
— because  the  misrepresentation,  I  sup- 
pose, was  the  misrepresentation  of  the  dii*ec- 
tors — the  society  Ciinnot  keep  the  money 
which  they  obtained  by  the  misrepresenta- 
tion of  the  directors  without,  as  far  as 
they  can,  doing  all  that  lies  in  their  power 
to  make  good  the  representation.  They 
cannot  take  the  benefit  of  the  misrepre- 
sentation and  repudiate  the  act  of  the  di- 
rectors altogether.  Therefore,  in  the  first 
place,  these  people  who  subscribed  money 
upon  the  faith  of  this  rule  31  being  certi- 
fied by  the  barrister  would  be  entitled,  as 
it  seems  to  me,  against  the  society  to  be 
placed  at  all  events  in  the  position  in  which 
they  would  have  been  if  rule  31  had  been 
approved  by  the  barrister.  It  may  be  said 
that  would  not  do  them  much  good,  be- 
caiuie,  if  rule  31  is  invalid,  they  would 
only  be  placed  in  the  position  of.  people 
who  had  taken  invalid  shai'es.  I  think 
there  would  be  a  fallacy  in  that  answer  if 
it  were  made ;  because  it  does  not  follow 
that,  if  they  had  known  all  the  facts,  if 
they  had  known  from  the  beginning  that 
rule  31  had  not  been  cei-tified  by  the  bar- 
rister, they  would  have  advanced  this 
money.  I  take  it  they  would  be  entitled 
to  be  placed  in  the  position  of  creditors  of 
the  society  but  for  their  own  acts.  But 
they  have  been  willing  from  the  first, 
although  ci'editors,  to  be  treated  as  mem- 
bers. They  subscribed  upon  the  belief  that 
they  would  be  members,  and  when  they 
took  the  1/.  shares  in  1876  they  assented 
to  stand  on  that  footing.  They  cannot 
demand  more  of  the  liquidator  than  that 
they  should  be  treated  as  members  upon 
the  terms  of  the  rule,  valid  or  invalid,  and 
they  cannot  be  denied  as  much  as  that. 
So  that,  if  the  case  solely  concerned  the 
members  who  had  taken  shares  on  the  faith 
that  rule  31  had  been  certified  by  the  Ixir- 
rister,  I  have  no  doubt  that  their  claim 
was  a  good  one,  and  I  do  not  think  they 
prejudiced  it  in  the  legist  by  taking  the 
1/.  shares ;  that  is  to  say,  they  are  still  enti- 
tled to  assert  their  right  to  ))e  treated  upon 
the  footing  that  those  1/.  .shares  are  valid. 
But  that  does  not  dispose  of  the  whole 
of  the  class  which  we  have  been  discuss- 


ing, because  there  is  a  large  portion,  half 
probably,  who  have  taken  II.  shares  after 
1876,  and  who  have  not  therefore  been 
induced  by  any  misrepresentation  of  the 
society  to  subscribe,  and  therefore  wo  are 
driven  to  consider  the  question  whether 
the  rule,  as  altered  in  1876,  is  a  valid  rule 
or  tdtra  vires.  Now  it  certainly  would  be 
uUi'a  vires  if  it  were  a  disguised  or  real 
loan ;  but  it  seems  to  me,  when  you  look 
at  the  rules  under  which  the  subscription 
is  obtained,  that  it  is  not  a  loan.  I  will 
not  go  through  what  was  said  by  the 
Master  of  the  Bolls  and  Lord  Justice  Cot- 
ton, but  simply  state  my  opinion  that  it 
was  not  a  loan.  It  really  is  intended  to 
be  a  preferential  share  to  place  those  people, 
to  a  certain  extent  at  all  events,  in  the 
position  of  investing  members.  It  has  been 
argued  that  the  society  had  no  right  to 
create  these  preferential  shares  to  the  ex- 
tent of  \L  If  the  society  had  no  right  to 
create  preferential  shares  of  this  kind  to 
the  extent  of  II. ^  it  seems  to  me  difficult 
to  maintain  that  there  could  be  such  things 
as  paid-up  shares  to  the  extent  of  11. 
Whether  paid-up  shares  under  rule  31  to 
the  extent  of  more  than  1/.  ai*e  within  the 
Act  or  not,  it  seems  to  me  at  all  events 
that  paid-up  shares  to  the  value  of  \L  and 
preferential  shares  of  the  value  of  II.  are. 
If  you  look  at  the  words  of  the  Act, 
however  you  read  them,  the  limit  is  only 
this — there  shall  not  be  in  any  one  month 
more  paid  upon  a  share  than  208.  I  say 
"however  you  read  it" — giving  it  the 
narrowest  construction,  the  one  most  in 
favour  of  the  contention  of  the  liquidator, 
these  are  within  it.  For  the  other  reasons 
given  by  the  Master  of  the  Eolls  and  Lord 
Justice  Cotton,  in  which  I  concur,  but 
especially  for  that  reason,  it  seems  to  me 
all  the  cla.ss  are  entitled  to  succeed  who 
have  the  U.  shai'es,  though  those  who 
originally  subscribed  for  30/.  have,  it  seems 
me,  an  additional  ground  on  which  to  rest 
their  claim.  

Solicitors  -Pritchard,  Rnglciield  k  Co.,  agents 
for  Booto  Hi  Kdgar,  Miinchest«r,  for  the  omcial 
litjuidator  ;  Uookc  6c  8on8,ageut.s  for  Earle  k 
Sons,  Manchester;  Chester  &  Co.,  aj^ents  for 
H.  T.  Crufton,  Jlanohester,  and  for  VVoo<Lill 
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for  Addleshaw  Sc  Warburton,  Manchester, 
for  other  parties. 
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Board  a  written  direction  signed  by  the 
vendors  to  pay  the  purchase-money  into 
some  bank  to  the  joint  account  of  the 
vendors.  On  the  other  hand,  the  solicitors 
for  the  vendors  insisted  that,  having  regard 
to  the  8th  and  56th  sections  of  the  Con- 
yeyancing  and  Law  of  Property  Act  of 
1881,  it  would  be  sufficient  if  they  attended 
and  produced  the  deed  of  conveyance  duly 
executed  by  the  vendors,  and  having  in  the 
body  thereof  or  indorsed  thereon  a  receipt 
duly  signed  by  them,  and  that  therefore 
the  purchase-money  should  be  paid  to  them. 
This  not  being  aiisented  to  by  the  pur- 
chasers, they  took  out  a  summons,  under 
the  Vendor  and  Purchaser  Act  of  1874, 
asking  for  a  declaration  that  the  requisi- 
tion so  made  by  them  ought  to  be  complied 
with.  On  the  return  of  the  summons 
Mr.  Justice  Kay  held  that,  unless  the 
purchasers  had  reason  to  suspect  an  in- 
tepded  misapplication  of  the  purchase- 
money,  the  vendors  were  entitled  to  avail 
themselves  of  the  provisions  of  the  Act  of 
1881,  and  he  dismissed  the  application. 
From  such  dismissal  the  present  appeal  is 
Ivoaght. 

On  the  part  of  the  appellants  it  has 
been  contended  before  us,  as  it  appears  to 
have  been  contended  before  Mr.  Justice 
Kay,  that  an  authority  given  by  trustees 
for  sale  to  their  solicitor  to  receive  the 
purchase-money  would  be  a  bi*each  of 
trust ;  and  that  if  the  purchaser  paid  his 
purchase-money  to  the  solicitor  upon  such 
an  authority  he  would  be  implicated  in  the 
l»each  of  trust,  and  might  be  called  \\\^\\ 
to  repay  the  purchase-money  in  the  event 
of  itis  being  misapplied  by  the  solicitor. 
The  former  of  the  two  propositions  thus 
affirmed  is,  in  my  opinion,  well  founded  ; 
and,  as  a  general  proposition,  it  has  not 
been  disputed  by  the  respondents. 

Lord  Langdale's  decision  in  Ghost  v. 
WaUer  (8)  has  always  been  recognised 
and  followed.  But  I  am  not  aware  of  any 
authority  that  supports  the  latter  proposi- 
tion as  applicable  to  any  cases  other  than 
those  in  which,  from  the  surrounding 
circumstances,  knowledge,  or  at  least  a 
suspicion,  of  an  intended  misapplication  of 
the  purchase-money  has  been  attributed  to 
the    purchaser.      The  cases  of    Webb   v. 

(8)  9  Beav.  497. 
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Ledaam  (9)  and  Hope  v.  Liddell  (10),  so 
far   as   they   have    any  be:iring    on   the 
general   proposition,  appear  to  me  to  be 
adverse  to  the  appellants'  contention.     In 
Wehh  V.   Ledsam  (9),  the   purchaser,   by 
arrangement  with  the  trustees,  retained  in 
his  own  hands  for  eight  years  a  consider- 
able portion  of  the  purchase-money,   and 
eventually  it  was  one  of  the  trustees  who 
misapplied  it.     Here  there   was  a  clear 
breach  of  trust,  of  which  the  purchaser 
was  not  only  cognisant,  but  took  an  active 
part  in  carrying  it  out.     The  Vice-Chan- 
cellor  held  the  purchaser  responsible  by 
reason  of  his  participation   in   what  he 
knew  to  be  a  breach  of  trust ;  but  in  the 
course  of  his  judgment  he  said  :  *'  I  know 
of  no  authority  for  holding  liable  to  pjiy 
over  again  purchase- money  paid  to  one  of 
several  trustees  upon  a  receipt  signed  by 
all,''  and  then  proceeded  to  distinguish  the 
case  that  was  under  his  consideration.     In 
Hope  V.  LiddeU  (10),  Lord  Romilly  said  : 
"  The  purchaser  having  obeyed  the  direc- 
tion of  the  trustee  to  pay  it" — that  Is, 
the  purchase-money — "  to  another  person, 
has,  in  my  opinion,  thereby  made  a  pay- 
ment  of  it  to  the  trustee  himself,  and  is 
exonerated  from  the  consequences  of  misap- 
plication, unless  the  purchjiser  had  express 
notice  that  the  pei*son   to   whom   he  was 
directed  to  pay  it  was  about  to  commit  a 
breach  of  trust,  in  such  a  way  as  to  make 
the  purchaser,  in  fact,  a  party  to  the  wrong- 
ful act."     The  case  of  Viwt/  v.   Chaplin 
(11),  although  alluded  to  by  Mr.  Justice 
Kay  in  his  judgment,  does  not  appear  to 
have  been  discusso<l  in  the  argument's  of 
counsel  l)efore  him ;  but  I  agree  with  Mr. 
Justice  Kay  in  thinking  tliat  the  8th  and 
56th  sections  of  the  Conveyancing  Act  of 
1881    were   passed  with  refei-ence  to  the 
views  expressed  by  the  leame<l  Judges  by 
whom  Viney  v.  ChapUn  (11)  was  der^idtnl. 
In  that  aise  two  questions  were  raised — 
the  first,  whether  a  purchaser  lias  a  right 
to    insist    upon    having   the   conveyance 
executed  in  the  presence  of  himself  or  of 
his  agent ;  and  the  second,  whether  he  has 
a  right  to  require  that  the  money  should 
be  paid  to  the  vendor  personally  or  in  his 

(9)  1  Kav  &  J.  385. 

(10)  21   Bcav.  180. 

(11)  2  De  Gcx  &  J.  468  ;  i  Drew.  237  ;  27  Law 
J.  Bep.  Cbanc.  434. 
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presence.     Upon  these  two  questions  the 
Coui*t  (composed  of  Lord  Chancellor  Cran- 
worth   and  Lords  Justices  Knight-Bruce 
and  Turner)  declined  to  give  an  opinion  in 
the  abstract;   but,  in   the  course  of  his 
judgment,    the    Lood    Chancellor,    after 
stating  that  under  ordinary  circumstances 
the  purchaser's  solicitor  had  no  hesitation 
in  accepting  the  conveyance,   though  he 
had  not  witnessed  its  execution,  or  in  per- 
mitting his  client   to  pay   the  purchase- 
money  to  the  solicitor  of  the  vendor,  said 
that  circumstances   might  arise  in  which 
the  purchaser  might  feel  that  he  ought 
to    be   armed    with   the   most    complete 
proof  of  the  transaction,   both  as  to  the 
execution  of  the  conveyance  and  as  to  the 
receipt  of  the  purchase-money ;  and  after 
further  observing  that  if  the  purchaser 
paid  his  purchase-money  to  a  person  not 
authorised  to  receive  it,   he    would    be 
liable  to  pay  it  over  again,  and  that  the 
possession  of  the  executed  conveyance,  with 
the  signed  receipt  for  the  purchase-money 
indoi'sed,  was  not  in  itself  an  authority  to 
the  solicitor  of  the  vendor  to  receive  the 
purchase-money,  he  proceeded  as  follows : 
'^  The  difficulty  is  to  see  how  the  purchaser 
can  be  safe  at  all  times  from  the  danger 
of  paying  his  money  to  an  unauthorised 
person,  without  the  vendor  being  present, 
or  having  expressly  given  to  the  purchaser 
or  his  solicitor  authority  to  pay  it  in   a 
particular    manner;"    and    after  further 
observing  that  in  many  cases  it  would  be 
extremely  unreasonable  for  the  purchaser 
to  require  the  presence  of  the  vendor,  he 
added  :  **  it  will  be  sufficient  for  this  case 
to  say  that  if  a  purchaser  has  not  the  right 
in  every  case  to  insist  upon  the  vendor 
being  present  when  the   purchase- money 
is  to  be  paid,  neither  is  a  vendor  to  refuse 
compliance  with  a  request  of  this  descrip- 
tion when  circumstances  arise  which  are 
sufficient  to  justify  it."     And  in  the  same 
case,   Lord   Justice  Turner,  after  stating 
that  a  solicitor  wiis  not  entitled  by  virtue 
of  liis  office  to  receive  purchase-money,  and 
that  if  a  vendor  asserted  the  authority  of 
his  solicitor  to  receive  it,  it  was  incumbent 
upon  him  to  produce  that  authority,  pro- 
ceeded to  express  himself  as  follows :  "  I 
think  that  the  purchaser  has  the  ri^t  of 
insisting,  either  that  the  vendor  should 
attend  and  himself  receive  the  purchase- 


money,  or  of  requiring  that  there  should 
be  written  authority  to  pay  the  solicitor.'' 
Much  reliance  haa   been   placed   by  the 
appellants    upon    the    opinions  of  text- 
writers,   and  we  have  been  told  in  the 
course    of    the  argument  that    Hope  t. 
Lidddl  (10)   has  not  been  approved  by 
conveyancers ;  but  nearly  thirty  yean  have 
elapsed  since  the  decision  in  that  ctaa, 
and  I  am  not  aware  that  its  authority 
has  ever  been  impugned.     It  was  quoted 
in   ftTM^  V.   Chaplin  (11),  and  no  dia- 
approbation  of  it  was  expressed ;  and  the 
decision  in    Viney  v.    Chaplin  (11)  wu 
perfectly  consistent  with  it     We  are  all 
aware  of  the  advice  given  by  Lord  Si 
Leonards,  that    when    the    vendors  an 
trustees  for  sale  the  purchasers  should, 
for  their  own  protection,  either  pay  Ae 
money  to  the  vendors,  or  into  a  bank  to 
the  joint  account  of  the  trustees.    Thit 
advice  was  given  many  years  ago,  and 
was,   in  my  opinion,   sound    advice  kr 
general  guidance;  and  for  this  resBOii— 
that  if  at  any  future  time  the  authority  of 
the  agent  shoidd  be  disputed,  or  it  sboold 
be  sought  to  aflfect  the  purchaser  with 
knowledge  or  suspicion  of  an  intended 
•misapplication  of  the  purchase-monej,  it 
might  be  difficult  for  the  purchaser  or  his 
representatives,  to  prove  the  one  or  dis- 
prove the  other.     That  advice  has  been 
repeated  in  the  books  of  other  writen^ 
and  it  appears  to  have  been  adopted  in 
practice   by  conveyancers  generally.    It 
was,  doubtless,  the  foundation  of  the  re- 
quisition made  on  behalf  of  the  appellants 
in  the  present  case ;  but  it  was  not  advioe 
which  ought  in  aU  cases  to  be  acted  upon, 
if  effect  is  to  be  given  to  the  views  ex- 
preased  in   Viney  v.  Chaplin  (Ilk  and 
Lord  St.  Leonards,  in  the  1 4  th  edition  of 
his   great  work,  published  some  two  or 
three    years    after  the   decision    on  the 
appeal   in    Viney  v.    Chaplin   (11),  fin* 
refers  to  the  decision  of  Vice-Chanoellor 
Kindersley  (12)  as  supporting  the  propo- 
sition "  that,  as  a  general  rule,  the  pa^ 
cliasor  had  a  right  to  pay  the  purtiase- 
money  to  the  sellfer   himself,"  and  adds 
that  **  on  appeal  it  was  considered  that  a 
written  autJiority  would  be  sufficient^  but 
the  solicitor,  as  such,  had  no  right  to  re- 

(12)  4  Drew.  2ST. 


Vol.  52.] 

In  re  Bellamy ^  App. 

oeive  the  money."  Whatever  may  have 
been  Lord  St.  Leonards'  opinion  of  the 
Tiews  expressed  by  Lord  Cranworth  and 
Lord  Justice  Turner  in  Yiney  v.  Chaplin 
(11),  he  expressed  no  dissent  from  them. 
In  the  last  edition  also  of  Mr.  Lewin's 
work  on  Trusts,  the  following  passage 
oocors: — "Trustees,  as  between  them- 
selves and  the  purchasers,  are  not  bound 
to  receive  the  purchase-money  personally, 
but  may  give  a  written  or  other  express 
aathority  to  their  solicitor  or  agent  to 
receive  it  on  their  behalf;  but  paytiient  to 
a  solicitor  or  agent  without  a  written  or 
otiier  express  authority  from  them  will 
not  be  sufficient."  Li  my  opinion,  these 
comments  of  Lord  St.  Leonards  and  Mr. 
Lewin  correctly  represent  the  principles 
veoognised  and  acted  upon  by  Courts  of 
equity  previously  to  the  passing  of  the 
Act  of  1881,  when  dealing  with  questions 
lAich  as  are  involved  in  the  present  appeal. 
It' is  impossible  to  state  them  more  con- 
cisely, but,  with  the  view  of  applying 
1)iem  to  the  case  now  under  consideration, 
I  would  enunciate  them  as  follows.  That, 
in  the  absence  of  any  reason  to  suspect  a 
misapplication  of  the  purchase-money,  a 
purcDaser  from  trustees  for  sale  would  be 
pound  to  pay  them  to  the  solicitor  of  the 
trustees  upon  the  production  by  him  of  a 
written  authority  signed  by  the  trustees 
to  receive  them. 

Let  us  now  examine  the  8th  and  56th 
•eetions  of  the  Act  6f  1881.  The  8th  is 
in  the  following  terms : — "  On  a  sale,  the 
parohaser  shall  not  be  entitled  to-  require 
that  the  conveyance  to  him  be  executed 
in  his  presence,  or  in  that  of  his  solicitor 
aa  such,  but  shall  be  entitled  to  have,  at 
Ilia  own  cost,  the  execution  of  the  convey- 
ance attested  by  some  person  appointed  by 
him,  who  may,  if  he  thinks  6t,  be  his 
aoHcitor."  This  deals  with  the  subject- 
matter  of  the  first  question  raised  in  Viney 
▼•  Chaplin  (11),  as  to  which  their  Lord- 
ahipSy  while  declining  to  lay  down  any 
gBneral  rule  applicable  to  all  cases,  in 
cffMst  held  that  the  question,  whether  a 
pforehaser  in  any  particular  case  had  a 
il|^t  to  insist  upon  having  the  convey- 
ance executed  in  the  presence  of  his 
aolioitor  or  his  agent,  must  depend  upon 
the  circumstances  of  that  case.  The  8th 
aeeticm  gives  to  the  purchaser  the  right  of 
Toil.  62.— Ohaho. 
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having,  but  at  his  own  cost,  the  execution 
of  the  conveyance  attested  by  some  person 
appointed  by  him,  who  may  be  his  own 
solicitor,  but  negatives  any  right  in  him 
to  require  that  the  conveyance  shall  be 
executed  in  his  presence,  or  in  that  of  his 
solicitor,   as  such.     The  56th  section   of 
the  Act  in  like  manner  deals  with  the 
subject-matter    of    the    second    question 
raised  in  Viney  v.  Chaplin  (11).     It  pro- 
vides as  follows : — "Where  a  solicitor  pro- 
duces a  deed,  having  in  the  body  thereof 
or  indorsed  thereon    a    receipt  for  con- 
sideration money  or  other  consideration, 
the  deed  being  executed,  or  the  indorsed 
receipt  being  signed,  by  the  person  en- 
titled to  give  a  receipt  for  that  considera- 
tion, the  deed  shall  be  sufficient  authority 
to  the  person  liable  to  pay  or  give  the 
same  for  his  paying  or  giving  the  same  to 
the  solicitor,   without  the  solicitor  pro- 
ducing any  separate  or  other  direction -or 
authority  in  that  behalf  from  the  person 
who  executed  or  signed  the  deed  or  re- 
ceipt."    It  has  been  suggested,  though  it 
has  hardly  been  pressed,  that  this  56th 
section  does  not  apply  to  the  case  of  a 
sale  by  trustees;  but  I  can  see  nothing 
either  in  the  section  itself  or  elsewhere  in 
the  Act  to  justify  so  limited  an  applica- 
tion of  its  provisiona     Treating  the  sec- 
tion as  applicable  to  the  present  case,  and 
assuming  the  views  which  I  have  expiessed 
as  to  the  effect  of  the  decision  in  Vineif 
V.  Chaplin  (11)   to  be  correct,  the  56th 
section,  in  my  opinion,   substitutes   the 
production  of  the  deed,  as  mentioned  in 
the  earlier  portion  of  tiie  section,  for  the 
written  authority,  which,  according  to  the 
decision  in  Viney  v.  Chaplin  (11),  would 
have  been  sufficient.     I  will  only  add  that 
in  the  arguments  before  us  the  vendors 
have  been  throughout  treated  as  trustees 
for  sale,  with  power  to  give  receipts ;  but 
it  appears  that  they  are  not  trustees  for 
sale,  as  the  expression  is  commonly  under- 
stoibd.     The  estates  are  strictly  settled  by 
the  will,  with  a  power  to  the  trustees, 
upon  request  as  therein  mentioned,  to  sell, 
and  to  revoke  uses  and  trusts  to  give 
effect  to  such  sales,  with  a  declaration  that 
their  receipts  shall  be  effectual  discharges 
for  the  purchase-moneys  thereby  expressed 
to  have  been  received,  and  that  the  persons 
taking  such  receipts  shall  not  b^  c^^Ai^gA 
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to  see  to  the  application,  or  be  in  any  wise 
answerable  or  accountable  for  any  loss, 
misapplication  or  non-application  thereof. 
The  distinction  does  not  appear  to  me 
material,  but  the  proyi«(ion  as  to  the  pur- 
chaser not  being  liable  for  misapplication 
of  the  purchase-moneys  brings  the  case 
more  completely  within  the  decision  in 
Hope  V.  Liddell  (10).  I  will  only  add 
th&t,  in  my  opinion,  the  56th  section  of 
the  Act  of  1881  was  intended  to  meet  the 
circumstances  of  such  a  case  as  the  present, 
and  to  prevent  in  like  cases  such  a  requisi- 
tion being  made  as  has  been  made  by  the 
appellants.  I  think  the  appeal  should  be 
dismissed. 

Cotton,  L.J. — This  case  comes  before 
us  on  appeal  from  an  order  made  by  Mr. 
Justice  Kay  upon  a  summons  taken  out 
under  the  Vendor  and  Purchaser  Act. 
The  purchasers  made  a  requisition  that 
thS  vendors  should  either  personally  re- 
ceive the  money,  or  name  some  bank  into 
which  it  should  be  paid  to  the  joint  ac- 
count of  the  vendors,  who  were  trustees. 
Their  solicitors,  without  any  explanation 
of  any  circumstances  which  rendered  it 
desirable  or  necessary  that  neither  of  those 
alternatives  should  be  adopted,  said : — 
"  We  will  produce  a  conveyance  in  which 
there  shall  be  a  receipt  for  the  purchase- 
money  ;  that  is  sufficient  authority.  We 
claim  under  that  to  receive  the  purchase- 
money  and  to  disregard  your  requisitions." 
The  question  which  we  have  to  consider 
is,  whether  upon  the  answer  so  made  by 
the  vendors  they  are  entitled  to  specific 
performance.  Now  the  first  point,  which 
was  argued  a  good  deal,  was  upon  the 
56th  section  of  the  Conveyancing  and  Law 
of  Property  Act  of  1881,  and  it  was  con- 
tended that,  however  the  matter  would 
have  stood  in  the  absence  of  that  section, 
that  section  prevented  the  requisition 
made  by  the  purchaser  from  being  in- 
sisted on  in  the  case  where  the  trustees 
are  vendors.  In  my  opinion,  that  is  not 
a  correct  rendering  of  that  section.  In 
my  opinion,  the  simple  effect  of  that  sec- 
tion is  to  make  a  deed,  in  the  form  pointed 
out  by  that  section,  equivalent  to  a  special 
authority  given  to  the  solicitor  to  receive 
*ihe  money.  What  is  the  section  1  [His 
Lordship  read  the  section,  and  continued :] 


Well,  that,  on  its  &ir  interpntatioii,  poinli 
simply  to  the  absence  of  a  aepante  cr 
speoal  written  direction  or  aathorily,  aad 
means  that  the  production  of  t^  deed 
shall  be  equivalent  to  and  obviate  the 
necessity  of  a  separate  or  other  writta 
direction  or  authority,  and  shall  openle 
as  a  good  discharge  to  the  pnrchastr.  If 
it  was  meant  that  it  should  be  a  gpoA 
discharge,  under  all  circnmstances,  to  the 
person  who  so  paid  the  money,  that  would 
have  been  in  different  language;  md 
although  I  do  not  say  that  this  ooetioa 
does  not  apply  to  the  case  of  tevskeeB 
being  vendors,  where  possibly  they  nnj 
be  right  in  authonBing  their  soBdtat 
under  certain  circumfltanoes  to  receift  thi 
money,  yet,  in  my  opinicmy  that  i^fUtt 
only  to  vendors  who  have  power  to  aatli*- 
rise  their  solidtors  to  receive  the  mebflj, 
and  does  not  give  vendors  any  additioBil 
power  of  authorising  their  soliciton  to  n- 
ceive  the  money,  or  give  to  the  purchiBir 
any  additional  protection  in  payment  to  a 
soHcitor  who  produces  the  deed,  eneefl 
this,  that  the  deed  shall  be  equivalent  te 
and  have  the  same  force  and  authori^ai 
a  separate  and  special  written  aath(N% 
or  direction. 

If  that  is  so — and  that,  in  my  ofinieBi 
is  the  true  construction  of  this  seotieD— 
what  one  has  to  deal  with  are  two  fiee- 
tions.  First,  we  must  considier  whether 
trustees  have  power  to  authorise  their 
solicitor  to  receive  purchase-money  payriile 
to  them,  the  vendors ;  and  then  whelher  i 
purchaser  is  bound  to  accept  the  reoeiptef 
the  solicitor,  instead  of  paying  the  money 
to  the  trustees  personally  or  into  a  hmk 
to  their  account.  Now  I  think  it  aay  be 
safely  stated,  as  a  general  rule,  that  undff 
ordinaiT  circumstances  trustees  are  not 
justified  in  authorising  their  solioitcv  or 
other  agent  to  receive  purchase-money 
which  ought  to  be  paid  personally  to  thok 
But  that  is  not  in  any  way,  in  my  opinioni 
a  universal  rule.  There  may  be  droue- 
stancee  which  would  justify  and  render  it 
necessary  for  trustees  to  grant  power  to 
somebody  else  to  receive  purchaee-money 
for  them ;  but,  as  a  general  rule,  I  think  ^ 
may  be  safely  laid  down  that  it  is  their 
duty  not  to  authorise  or  delegate  to  u 
agent  or  solicitor  power  to  reoeivo  tho 
tnist-moi^ey.     It  was  argued  that  that 
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would  be  wrong,  that  it  was  part  of  the 
ordinary  course  of  business  to  employ  a 
solicitor  in  completing  a  purchase;  and 
then  it  was  said  that  the  case  of  SpeiylU 
v.  Gaunt  (3)  was  an  authority  that  trus- 
tees would  be  justified  in  doing  what  was 
usnaly  and  in  giving  their  solicitor  autho- 
ri^  to  receive  the  money.  That  case  I 
entirely  agree  with;  but  it  has  no  applica- 
tion to  the  present  case.  That  case  simply 
decided  this,  that  when,  according  to  the 
ordinary  course  of  business,  it  is  necessary 
for  trustees  to  employ  an  agent — an  agent 
having  from  his  very  employment  power 
to  receive  money — the  trustees  are  not 
oomoutting  a  breach  of  trust  in  employing 
an  agent  hiskving  those  powers  where  it  is 
necessary  as  a  matter  of  business,  nor  are 
they  answerable  for  his  misapplication  of 
the  money.  The  case  there  was  that  of  a 
broker  on  the  Stock  Exchange,  who  was 
to  invest  trust-money.  But  here  it  is  an 
entirely  difierent  case.  A  solicitor,  as  such, 
and  from  his  employment  in  completing  a 
pnrchAsey  has  not  authority  to  receive  the 
monegr — Viney  v.  Chaplin  (11)  settled 
tbftt;  and  the  quastion  is  as  to  special 
*  authority  given  to  him,  not  incidental  to 
hia  employment  in  the  completion  of  a 
pmchase,  but  a  special  authority  given  to 
him  under  the  terms  of  this  section.  That 
being  so,  taking  the  general  rule,  can  the 
Tendors,  being  trustees,  require  the  pur- 
chaser to  complete  in  this  way,  simply  by 
njing  to  the  purchaser,  '*  I  require  com- 
pleiipn  on  payment  of  the  purchase-money 
to  him "  ?---not  deigning  to  give  any  ex- 
planation of  circumstances  which  would 
jnatify  or  render  it  necessary  for  them  to 
authorise  him  to  receive  the  money,  but 
simply  saying,  "  There  is  the  conveyance. 
lliim  is  the  Act.  You  are  bound  to  pay 
the  money  to  him."  In  my  opinion  that 
is  myt  sufficient.  Assume  there  may  be 
eironmstanoes  where  the  trustees  would  be 
justified  in  authorising  the  solicitor  to 
receive  the  purchase-money,  yet  the  56th 
section  does  not  say  that  the  purchaser 
shall  be  bound  to  pay.  But,  in  my  opinion, 
when  the  vendors  solicitor  requires  the 
purchase-money  to  be  paid  to  him  simply, 
the  purchaser  has  a  right  to  say,  *'  I  may 
be  safe,  and  I  by  no  means  say  that  I  am 
not^  hat  I  do  not  choose  to  mix  myself  up 
with  any  investigation  which  may  here- 
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after  arise  between  the  cestui  que  trusty 
and  the  vendors,  the  trustees  and  myself, 
as  to  the  validity  of  .the  sale  or  the  dis- 
tribution of  the  purchase-moneys" — in- 
stituted, it  may  be,  with  the  object  of 
fixing  him  with  knowledge  of  a  breach  of 
trust  committed  by  the  trustees.  I  think 
a  purchaser  is  justified  in  saying,  "  I  will 
be  prudent.  It  may  be  I  am  safe  in  taking 
the  conveyance  from  you,  but  1  decline  to 
be  mixed  up  in  the  question  in  any  way, 
and  I  requii^e — for  the  refui^al  of  whicti 
there  is  no  reason  here — payment  of  the 
moneys  to  the  trustees  tiiemselves,  or  to 
their  joint  account  with  the  bankers  de- 
signated by  them."  It  is  baid  there  is 
authority  against  that.  Now,  undoubtedly, 
high  authorities  on  Conveyancing  have 
advised  trustees  to  adopt  the  course  laid 
down  by  these  requisitions.  It  is  said 
there  have  been  alterations  in  the  later 
editions — and  possibly  there  have;  but  I 
do  not  think  the  authority  of  Lord  St. 
Leonards  can  be  vouched  for  the  pro- 
position which  was  involved  in  the 
decision  of  Mr.  Justice  Kay,  of  which  I 
speak  with  great  respect,  as,  of  course,  I 
need  hardly  say  I  do  also  of  the  opinion  of 
the  Lord  Justice  who  has  preceded  me. 
One  must  look  to  see  whether  the  case  of 
Viney  v.  CJuiplin  (11),  which  was  referred 
to  by  Lord  St.  Laonards,  not  as  laying 
down  a  doctrine  he  approved  of,  but  as 
altering  the  practice,  decided  anything  of 
the  kind.  Now,  that  the  Lord  Chancellor 
did  not  intend  to  decide  what*  should  be 
done  where  there  were  trustee  vendors,  and 
the  purahaser  desired  to  be  prudent  and 
safe,  is  clear,  for  he  says  at  p.  79,  ''  Neither 
is  it  necessary  to  consider  whether  Mr. 
Chaplin  was  or  was  not  a  trustee,  although 
the  cases  shew  that  where  there  was  a  trust 
a  purchaser  may  incur  considerable  risk  in 
pa3dng  to  a  solicitor  for  a  trustee,  for  this 
is  merely  a  question  of  degree  " ;  so  that  he 
certainly  did  not  intend  by  his  judgment 
in  any  way  to  give  an  opinion  on  this 
question  we  have  now  to  consider ;  nor,  as 
far  as  I  see,  did  Lord  Justice  Turner,  be- 
cause the  facts  there  were  these— that  the 
solicitor  had  no  written  authority  at  all, 
but  insisted  on  his  right  from  his  mere  po- 
sition as  a  solicitor,  or  from  a  verbal  autho- 
rity given  him.  It  is  very  true  that  he 
does  refer  to  the  non-existence  of  a  special 
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authority,  but  that  is  when  he  is  dealing 
with  the  question  whether  the  solicitor 
was  then  in  a  position  to  say  that,  as  be- 
tween him  and  his  employer  the  vendor, 
he   could  give   a  good   discharge   which 
would  prevent  the  vendor  from  afterwards 
saying,  "  I  insist  on  my  vendor's  lien,  and 
that  p:iyment  has  never  been  effectually 
made  to  me."     Here  it  is  different.     It  is 
not  a  question  between  vendor  and  pur- 
chaser— whether  the  vendor  can  afterwards 
object  to  the  payment  to  the  solicitor — bat 
whether  the  purchaser  would   be  safe  in 
paying  to  the  solicitor,  whether  he  is  not 
prudent,  and  justifiably  prudent — not  over- 
cautious, but  justifiably  prudent — in  say- 
ing, ^'  I  will  not  specifically  perform  until  I 
am  made  safe  from  any  future  question  by 
your  allowing  me  to  pay  the  money  to 
the  trustees  themselves,  as  the  vendors, 
or  to  an  account  in  their  names  at  a  bank." 
In  my  opinion,  the  purchasers  here  were 
justified  in  taking  that  course ;  and  there- 
fore, in  my  opinion,  the  decision  of  Mr. 
Justice  Kay  must  be  reversed. 

Bow^K,  L.J. — I  agree  with  the  opinion 
of  Lord  Justice  Cotton  in  this  matter.  It 
seems  to  me  the  questions  we  have  to 
decide  are  two  : — Fu'st,  whether  the  Con- 
veyancing and  Law  of  Proi>erty  Act,  1881, 
affects  the  i)osition  of  the  solicitor  of  the 
trustee  in  I'espect  to  the  question  which 
has  been  raised ;  and,  secondly,  what  really 
was  the  law  of  the  Court  as  to  payment 
made  to  solicitors  of  trustees  before  the 
Act. 

I  begin  by  saying  what,  in  my  opinion, 
is  the  true  construction  of  section  56  of 
the  Conveyancing  and  Law  of  Property 
Act,  1881.  I  think  its  only  effect  is  to 
make  a  vendor's  receipt,  of  the  character 
described  in  the  section,  equivalent,  for 
the  purpose  bi  the  protection  of  the  vendee, 
to  a  written  direction  of  the  vendor.  I  do 
not  think  the  section  is  meant  to  compel 
the  purchaser  to  accept  a  written  receipt, 
where  he  would  not  before  the  Act  have 
been  compelled  to  act  on  a  written  direc- 
tion. It  seems  to  me  that  the  whole 
framework  of  the  section  points  to  its 
being  intendetl  for  the  protection  of  a 
vendee  who  iiots  on  a  i*eceipt  without 
having,  any  written  authority — that  is  to 
say,  to  place  the  vendee  who  acta  on  such 


a  receipt  in  the  same  position  as  if  a 
written  authority  had  been  handed  to 
him  by  the  vendor.  I  do  not  say,  and  I 
do  not  think  it  can  be  said,  {hat  this  sec- 
tion does  not  apply  to  the  case  of  trustees. 
It  appears  to  me  that  it  applies  to  the 
case  of  any  trustee,  who  would  be  right 
in  authorising  his  solicitor  to  receive  the 
pnrehase-money  upon  a  written  directiaii. 
All  that  appears  to  me  to  be  dear  ii,  that 
it  does  not  enlarge  the  powers  of  tmsteei 
as  to  the  employment  of  a  solicitor,  bat 
leaves  it  exactiy  where  it  was  before. 

Next  oomes  the  question,  what  was  the 
law  before  as  to  the  employment  by  trosteeB 
of  a  solicitor  to  receive    the  purchase- 
money  1    It  appears  to  me  there  can  be 
no  invariable  rule  on  the  subject    The 
employment  of  a  solicitor  by  a  trustee  to 
receive  purchase-money  from   purchasers 
must  depend  on  the  general  prindplee 
which  regulate  the  conduct  of  trostoes. 
Sometimes  the  trustee  would  find  it  essen- 
tial to  employ  a  solicitor  to  receive  the 
purehase-money.     For  example,  a  case  was 
put  in  argument  which  was  an  apt  iQu- 
tration.     Suppose  a  trustee  is  abroad,  yoa  , 
cannot  expect  a  purchaser  to  be  hantmg 
all  over  the  globe  for   the    purpoee  cf 
finding  the  man  to  whom  he  is  to  pay  tiie 
'  money.     That  would  be  unreasonable,  and 
I  can  see  many  cases  in  which  it  would  be 
reasonable  that  a  trustee  should  en^)loj  a 
solicitor  to  receive  the  purchase-money;  bat 
still,  a  solicitor — to  use  the  language  of  a 
Judge  in  a  well-known  case — ^is  not  em- 
ployed to  receive  the  purchase-money  ex- 
cept in  the  case  of  moral  necessity.   It 
must  depend  upon  the  circumstances  d 
each  case  whether  he  was  properly  so  em- 
ployed or  not,  and  therefore  I  do  not  pro- 
pose to  lay  down  any  general  rule  as  to 
whether  the  purchaser  will,  or  will  not, 
be  safe  in  cases  where  a  trustee  employs  a 
solicitor  to  receive  the  purchase-money.  It 
seems  to  me  sufficient  to  say — speaking  with 
great  consciousness  of  my  own  inferiori^ 
to  judge  as  compared  with  that  of  the 
learned  Lords  Justices  who  have  preceded 
me — that  a  purehaser  would  not  have  been 
compelled  before  the  Act  to  pay  to  the 
solicitor  of  the  trustee,  if  the  trustee  simplj 
wrote  to  say  he  wished  him  to  do  so^  and 
the  purchaser  simply  said  that  he  wished 
to  run  no  risk.     Then,  if  that  be  so^  what 
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18  there  in  section  56  of  this  Act  which 
alters  the  position  of  the  vendor  and 
vendee  t  If  I  am  right  in  the  construction 
I  pat  on  section  56,  that  it  is  not  meant 
to  enlarge  the  power  of  trustees  to  employ 
a  sdlicitor,  but  only  to  warrant  the  pur- 
chaser in  paying  where  he  could  before 
have  done  so  only  on  a  written  direction, 
I  think  it  would  not  justify  the  Court  in 
insisting  on  a  purchaser  now  doing  in 
respect  to  the  purchase-money  what  the 
Goort  would  not  have  insisted  on  his  doing 
before. 

Appeal  accordingly  allowed;    btU 

without  costs,  the  appellants  not 

asking  for  them. 

Solicitors— R.  Ward,  for  appellants ;  Hunters, 
Qwatkin  &  Co.,  for  respondents. 
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[IN  THE  COURT  OP  APPEAL.] 

Cotton,  L.  J.        I  PBEerrNEY  v.  the  mayor, 
1883.  r  ETC.,  of  colchester. 

Jane  13.       J 

Praelice — Production  of  Documents — 
Place  of  Production — Subsequent  Order 
changing  Place  of  Production — Discretion 
qf  Court — Jurisdiction, 

At  a  general  rute,  after  a  Judge  has 
made  the  usual  order  for  tJie  production  of 
documents  at  any  partictdar  place,  he  or  his 
mt/eoessoTf  or  his  representative  on  the  Bench, 
hat  jurisdiction  at  any  subsequent  j)eriod, 
\f  dreumstances  appear  to  warrant  it,  to 
direet  thai  those  documents,  previously 
directed  to  be  produced  <U  one  place,  or 
tome  of  them,  shall  be  produced  at  another 

Such  an  order  is  an  exercise  of  the 
Jwdg^t  discretion,  and  an  appeal  there- 
Jrcm  will  not  be  readily  entertained, 

Semble, — The  same  rule  applies  to  orders 
which  do  not  decide  the  riglUs  of  parties, 
imi  arc  merely  directory  in  their  nature, 
when  circumstances  arise  that  require  the 
farm  of  the  order  to  be  varied. 

Tliifl  was  an  appeal  from  a  decision  of 
Feanoni  J.|  reported  wnte^  p.  346. 


On  the  19th  of  May,  1882,  HaU,  V.O., 
on  the  application  of  the  plaintifis,  made 
the  lisual  order  that  the  documents,  &o,, 
in  the  action  should  be  produced  at  the 
office  of  the  London  agents  of  the  defen- 
dants' solicitor. 

On  the  24th  of  May,  1883,  Pearson,  J., 
on  the  application  of  the  defendants, 
ordered  that  the  inspection  should  be  at 
Colchester  at  the  muniments  office  of  the 
defendants,  instead  of  in  London :  see  the 
report  below. 

The  plaintiffi9  appealed. 

W,  Pearson,  Q,C,,  and  H,  J,  Hood,  for 
the  appellants. — The  Judge  had  no  juris- 
diction to  vary  this  prior  order ;  and,  eyen 
if  he  had,  the  application  should  have 
been  made  within  twenty-one  days  after 
the  former  order  was  passed  and  entered. 
The  Judicature  Act,  1873,  s.  50,  Dickson 
▼.  Harrison  (1)  and  ffecUley  v,  Newton 
(2). 

[Bagoallay,  L.  J.,  referred  to  Bonnardet 
V.  Taylor  (3).] 

As  to  the  merits :  to  go  to  Colchester 
will  entail  an  enormous  expense  on  the 
plaintiff,  because  there  is  a  great  mass  of 
ancient  documents,  consisting  of  charters, 
books  of  account  and  vouchers,  to  be 
perused,  inspected  and  examined ;  but  as 
to  the  charters  we  only  require  copies,  and 
an  opportunity  to  examine  them  with  the 
originals.  According  to  the  general  prac- 
tice of  the  Court,  documents  ought  to  be 
produced  at  the  office  of  the  Clerk  of 
Records  and  Writs  in  London.  We  want 
production  in  such  a  way  as  not  to  incur 
the  enormous  expense  which  we  should  be 
put  to  if  we  have  to  go  to  Colchester.  If 
inspection  is  to  be  at  Colchester,  then  it 
ought  to  be  at  the  cost  of  the  defendants. 

Phiibrick,  Q,C.,  N,  Smart  and  Eustace 
Smith,  for  the  respondents. 

[Bagoallay,  L. J. — Subject  to  anything 
that  Mr.  Phiibrick  may  say,  the  Court  is 
at  present  disposed  to  dismiss  the  appeal, 
but  with  liberty  to  the  plaintiffii  to  apply 
for  production  of  any  particular  documents 
in  London,   the  corporation  undertaking 

(1)  47  Law  J.  Rep.  Chanc.  761 ;  Law  Rep.  9 
Ch.  D.  243. 

(2)  61  Law  J.  Rep.  Chanc.  225;  Law  Rep. 
19  Ch.  D.  326. 

(3)  1  Jo.  k  H.  383 ;  30  Law  J.  Rep.  Chanc. 
623. 


878 


CHANCEBT  DIVISION. 


[N.& 


Preitnejf  v.  Mayor  of  Colekester^  App, 

to  pay  such  extra  costs  as  the  plaintifis 
may  reasonably  incur  in  examining  the 
documents  at  Colchester.] 

Phillnick,  Q.C. — We  do  not  object  to 
that. 

Baogallat,  L.J. — I  think  that  this 
appeal,  fails  substantially,  though  I  think 
we  may  make  an  order  which  may  afford 
an  additional  protection  to  the  present 
appellants.  Ajb  regards  the  power  or 
jurisdiction  of  Mr.  Justice  Pearson  to 
make  the  order  which  he  has  made,  if  the 
circumstances  of  the  case  warranted  it,  I 
entertain  no  doubt.  I  take  it  that,  after 
a  Judge  has  made  the  usual  order  for  the 
production  of  documents  at  any  particular 
place,  he,  or  his  successor,  or  his  represen- 
tative on  the  Bench,  may  at  a  subsequent 
period,  if  the  circumstances  appear  to 
warrant  it,  direct  that  those  documents 
previously  directed  to  be  produced  at  one 
place,  or  some  of  them,  may  be  produced 
at  another.  In  the  case  of  Bonnardet  v. 
Taylor  (3),  the  documents  were  commercial 
documents,  and  Vice-Chancellor  Wood 
seemed  to  entertain  no  doubt  whatever 
that  the  Court  had  full  jwwer,  after  an 
order  had  once  been  made  for  the  produc- 
tion at  Liverpool,  to  make  an  order  for  the 
production  at  Newcastle.  That  was  a  con- 
sidered matter,  because  it  was  originally  a 
summons  in  chambers,  and  wa«  adjourned 
into  Court  for  the  decision. 

Then,  if  there  was  jurisdiction  for  Mr. 
Justice  Pearson  to  make  this  order,  has 
he  under  the  circumstances  of  the  case 
made  an  order  which  cannot  be  justified 
or  ought  to  be  discharged  1  In  my  opinion, 
it  IB  one  of  that  class  of  cases  in  which, 
though  there  may  be  said  to  be  a  right  of 
appeal  against  the  decision,  yet,  excepting 
in  a  very  strong  case,  the  Court  will  not 
interfere  with  a  discretion  exercised  by  a 
learned  Judge,  although  the  individual 
members  of  the  Court  may  think  that, 
perhaps,  had  they  been  in  the  position  of 
the  Judge  of  first  instance,  they  might 
have  come  to  a  different  conclusion.  Un- 
less they  are  of  opinion  that  his  decision 
was  manifestly  wrong,  I  think  this  is  one 
of  the  class  of  ca«es  in  which  the  Couit 
will  not  interfere.  So  fiir  from  thinking 
that  the  view  taken  by  Mr.  Justice  Pear- 
ion  in   the   circumBtances  of   the    case 


was   wrong,   I  am   bound    to   say  tfaftt^ 
now  that  we  have  the  whole  case  fiuily 
placed  before  us,  I  have  reason  to  tiunk 
that,  so  far  as  the  general  tenns  of  the 
order  are  concerned,  it  was  right.    At  tbe 
same  time,  I  cannot  but  think  that  there 
may  be  some  documents  which  the  pre- 
sent appellants  may  deem  it  desirable  to  ex- 
amine more  in  detail,  and  that  fadlitiee  fiv 
that  further  or  more  complete  ezaininaiaoii 
should  be  given  by  having  the  pitxiuctioB 
in   London.     I   think  it  desiraUe  tfait^ 
while  we  reject  the  appeal,  we  should  gife 
leave  to  the  present  appellants  to  mAt^ 
any  application  they  may  be  advised  ai 
regards  the  production  of  any  particakr 
documents.     I  hope  that  the  ezerase,  ot 
the  availing  themselves,  of  that  leave  w31 
become  unnecessary  to  the  partieB,  by  the 
corporation  of  Colchester  at  onoe  agreeing 
to  produce  those  documents  in  London 
which  it  will  be  reasonable  so  to  prodnce. 
If  they  unreasonably  refuse,  and  the  pro- 
sent  appellants  are  compelled  to  oome  to 
the  Court  to  ask  for  a  oompokory  older, 
the  Court  will  know  how  to  deal  with  tfai 
costs  of  an  application  of  that  kind.     I 
do  not  anticipate  that  such  will  he  the 
case.     I  gather  that  the  corpotaticni  will 
be  willing  to  produce  in  London  all  eodi 
documents  as  may  be  deemed  neceasaiy  on 
the  part  of  the  appellants  or  the  plaintiffii 
in  support  of  then  case,  unless  some  suffi- 
cient reason  exists  as  regards  the  condition, 
or  the  number,  or  bulk,  or  whaterer  it 
may  be,  of  those  documents,  which  woold 
make  it  unreasonable  that  they  should  do 
so.     I  think,  however,  that,  as  this  is  an 
indulgence,  and  as  the  order  of  Mr.  Joitioe 
Pearson  was  an    indulgence,  and  he  so 
treated  it  by  giving  the  appellants  Kberty 
to  apply  for  any  additional  costs  oocasioDed 
by  the  examination  in  Colchester  instead 
of  in  London,  whether  they  were  socoflB' 
ful   or   unsuccessful  in  the  action,  that 
qualification  should  be  a  little  more  full, 
and  that  the  order  should  be  that  the 
corporation  undertake  to  pay  sucli  addi- 
tional costs  occasioned  by  the  production 
in  Colchester,  instead  of  the  production  in 
London,  as  the  Judge  or  the  Court  may 
deem   reasonable  on  the  hearing  of  the 
action. 

Cotton,  L.  J.~-There  are  two  (jputiam 
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iMre,  and  the  first  is,  whether  Mr.  Justice 
Pearson  had  any  power  to  make  this  order. 
Now,  as  I  said  in  the  course  of  the  argu- 
ment^ I  think  that  probably  the  ordej'  was 
wrong  in  form.  There  was  no  power  in 
him  to  hear,  by  way  of  appeal,  an  appli- 
cation to  vary  an  order  which  had  been 
made  by  his  predecessor,  not  even  by  him- 
aelf,  after  the  lapse  of  time  which  had 
occurred;  and  the  proper  form  of  order  I 
think  would  have  been  this — that,  not- 
withstanding the  directions  contained  in 
the  previous  order,  the  defendants  should 
produce  the  documents,  which  by  that 
order  they  were  directed  to  produce  in 
London,  at  Colchester,  at  the  place  named. 
As  regards  that,  if  the  order  was  in  that 
farm,  and  that  is  the  substance,  I  have  no 
doubt  Mr.  Justice  Pearson  had  full  juris- 
diction and  power  to  make  an  order, 
because  the  other  order  did  not  prescribe 
anything  as  of  right  between  the  parties,  but 
merely  directed  how  the  documents  which 
are  mentioned  in  the  affidavit  should  be 
•  jmdooed,  and  the  matter  not  being 
Dioaght  before  the  Court  as  to  the  incon- 
venience of  producing  the  documents  in 
London  rather  than  in  Colchester,  it  was 

Ct  in  what  practically  is  the  common 
m — ^namely,  for  production  at  the  office 
,  of  the  solicitors  in  London.  If  that  were 
80^  in  my  opinion  the  Court  and  the 
Judge  must  have  a  right  in  dealing  with 
such  a  question,  and  in  deaUng  with  what 
has  been  directed  by  a  previous  interlocu- 
tory order,  when  new  facts  are  brought 
before  it  to  shew  that  following  the  precise 
directions  of  that  interlocutory  order  will 
onose  what  he  considers  unnecessary  in- 
ocmvenience  or  other  injury  to  the  parties, 
to  give  directions  that,  notwithstanding 
die  directions  contained  in  the  previous 
interlocutoiy  order,  a  different  mode  shall 
be  adopted  of  carrying  into  effi^ct  the  sub- 
stance <^  the  previous  interlocutory  order. 
It  would  be  very  different  if  this  were  an 
Interiocutory  order  in  which  the  rights  of 
the  parties  had  been  decided ;  then  it  is 
appeal,  and  appeal  only,  and  it  must  be 
proeecuted  in  the  ordinary  way.  Here, 
where  it  is  merely  directing  the  mode  in 
which  the  plaintiff  is  to  avail  himself  of 
the  right  of  inspection,  in  my  opinion  the 
Jadge  has  a  perfect  right,  and  it  is  his 
dafyy  on  further  &ctB  being  brought  before 
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him,  which  shall  render  such  a  course 
necessary  for  the  purpose  of  the  due 
administration  of  justice,  to  make  a  new 
order,  varying  the  form,  and  giving  a 
new  direction  as  to  the  mode  in  wUch 
production  shall  be  made.  One  has 
known  it  done  frequently  in  one's  prac- 
tice at  the  Bar.  Then,  in  the  next  place, 
was  this  order  right  1  I  think  the  order 
was  right.  I  say  nothing  as  to  this 
order  not  being  appealable.  I  think  that 
where  a  Judge  has  exercised  a  discretion, 
the  Court  will  hardly  ever  interfere; 
it  is  always  difficult  to  get  the  Court 
of  Appeal  to  interfere  with  the  exercise 
by  a  Judge  in  the  Court  below  of  a  dis- 
cretion, unless  it  can  see  clearly  that  it 
has  been  exercised  on  a  wrong  principle, 
where,  as  has  sometimes  been  said,  it  is 
not  an  exercise  of  the  discretion  which 
the  Judge  has,  but  an  attempt  to  exercise 
some  other  discretion.  I  say  I  think  the 
Judge  was  perfectly  right.  There  are  in 
this  case  a  number  of  documents  which 
are  muniments  of  title  of  the  corporation ; 
they  are  kept  in  the  place  where  the 
muniments  can  properly  be  kept  at  Col- 
chester, and  as  to  many  of  them  it  would 
be  dangerous  to  bring  them  up  to  London. 
That  being  so,  and  these  being  documents 
of  that  nature,  muniments  of  title  of  the 
corporation  in  their  proper  place  of 
deposit,  I  think  the  proper  place  to  pro- 
duce them  en  moMe  is  the  place  of  deposit 
at  Colchester — the  muniment  room.  Still 
I  think  the  plaintiffii  will  have  a  perfect 
right  to  come  to  the  Court  to  say  that 
there  are  some  of  these  documents  the 
inspection  of  which  at  Colchester  would 
cause  very  great  additional  expense  and 
inconvenience  to  them  and  their  ad- 
visers, and  there  can  be  no  risk  in  bring- 
ing those  up  to  London.  If  that  is  made 
out,  then  I  think,  on  the  principle  which 
I  before  stated,  the  Judge  would  be  right, 
if  he  were  satisfied  of  that,*  notwith- 
standing this  order,  in  giving  a  direction 
that  certain  specified  documents,  as  to 
which  that  principle  would  apply,  should 
be  brought  up  to  London,  and  not  kept 
down  at  Colchester;  because  there  are 
other  documents  which  we  think  ought 
not  to  be  brought  up  to  London.  I  thmk, 
therefore,  that  the  proper  addition  will  be 
that  suggested  by  Lord  Justice  Bi^gg^\K^ — 
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that  there  should  he  an  addition  that  this 
is  not  to  prejudice  the  plainti£b  in  any 
application  they  may  make  with  reference 
to  any  particular  documents  of  which  they 
may  desire  to  have  inspection  in  London. 
So  far  as  one  can  express  one's  opinion,  I 
think  that  should  be  only  where  there  are 
documents  as  to  which  there  is  no  reason- 
able objection  to  their  being  brought  up 
to  London,  and  as  to  which  there  is  some 
reason  which  makes  it  necessary  for  gentle- 
men who  live  in  London  to  go  one  day  in 
one  week  and  one  in  another  for  the  pur- 
pose of  inspection,  and  it  might  be  incon- 
venient to  go  up  and  down  to  inspect 
them.  As  regards  the  other  matter,  I 
think  the  defendants,  asking  for  indul- 
gence,' were  not  put  quite  enough  under 
terms  in  the  Court  below,  and  I  think  the 
proper  terms  would  be  that  they  should 
undertake  to  pay  such  additional  costs  as 
the  Judge  may  think  were  reasonably  in- 
curred in  consequence  of  the  production 
being  at  Colchester  and  not  in  London. 
That  I  think  ought  to  be  added  to  the 
order. 

Order  of  Peabson,  J.,  affirmed  with 
a  alight  varicUion, 


Solicitors — C.  Harris,  for  appellants  ;  Philbrick 
Sc  Free,  agents  for  F.  B.  Philbrick,  Ck)lchester, 
for  respondents. 


r,  V.C.  1 
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^29.    J 


PINNOCK  v.   BAILET. 


Bacon, 
1883. 
May 

Mortgage — Notice — Fund  in  Court — 
Stop  Order — Priority. 

A  mortgagee  of  a  fund  in  Court  did  not 
give  notice  to  the  trustees,  A  subsequent 
mortgagee^gave  notice,  hut  did  not  obtain  a 
atop  order.  The  prior  mortgagee  then  ob- 
tained a  atop  order : — Held,  that  he  thereby 
obtained  priority. 

In  this  action  a  decree  had  been  made 
in  1857  for  administi'ation  of  the  trusts  of 
a  settlement,  under  which  the  estates 
comprised  in  the  settlement  had  been 
sold  and   the  purchase-money  paid  into 


Court,  and  by  an  order  on  fbrther  con- 
sideration, made  on  the  27th  of  June, 
1867,  directions  were  given  for  payment 
of  the  interest  of  the  fund  to  the  bene- 
ficiaries. On  the  16th  of  September, 
1863,  M.  Pinnock,  one  of  the  peraoni 
entitled,  mortgaged  his  share  to  Bailey. 
Bailey  gave  no  notice  of  hia  securifyto 
the  trustees,  but  on  the  6th  of  Janoaiy, 
1877,  obtained  a  stop  order. 

On  the  17th  of  Sq>tember,  1867,  M. 
Piiinock  mortgaged  his  share  to  Dobeon, 
without  disclosing  the  prior  mortgage. 
Dobson  gave  notice  of  his  mortgage  to 
the  trustees  on  the  3rd  of  June,  1875, 
but  did  not  obtain  a  stop  order. 

In  answer  to  an  enquiry  directed  on 
second  further  consideration  in  1882,  tbe 
chief  clerk  found  that  Dobeon  was  en- 
titled to  priority.  This  was  an  adjonnied 
summons  to  vary  the  certificate  by  post- 
poning Dobson's  mortgage  to  BaUe/s. 

Warmington,  Q.C.,  for  the  summons.— 
Where  the  trust  ^nds  are  no  knger  • 
under  the  control  of  the  trustees,  bat  are 
under  the  control  of  the  Cburt^  ^e  ri^t 
way  to  perfect  a  mortgage  ia  to  obtun  t 
stop  order,  and  not  to  give  notice  to  (he 
trustees,  who  have  no  longer  any  power 
over  the  fund — Elder  v.  Madean  (1), 
Bridge  v.  Beadon  (2)  and  WarbwUm  ▼. 
Hill  (3).  Bailey  therefore  is  entitled  to 
priority. 

B.  Pord,  contra. — Notice  to  the  im- 
tees  is  effectual,  whether  the  fond  ii  • 
actually  in  their  hands  or  not — Hbw^fafm 
V.  Tomkins  (4)  and  WarburUm  v.  HiU  (8). 
Dobson,  therefore,  obtaaued  priority  hf 
giving  notice  to  the  trustees. 

Decimua  Sturges,  Beale,  O.  E,  S.  Fryar, 
and  Lyall,  for  other  parties. 

Bacon,  V.C,  said  that  on  payment  of 
the  fund  into  Court  the  office  of  the  tnis- 
tees  was  suspended  and  the  Court  took 
upon  itself  the  trusteeship  of  the  fond; 
and  that  a  stop  order  was  the  most  efieo* 
tual*way  of  p^ecting  the  security;  and 
that  Bailey,  who  was  first  in  time^was 

(1)  6  W.  R,  447  ;  3  Jut.  N.S.  283. 

(2)  36  Law  J.  Rep.  Chanc.  351 ;  Law  Bep.  S 
Eq.  646. 

(3)  Kay,  470  ;  23  Law  J.  Bep.  Chanc.  eSl 

(4)  2;Dr.  4c  S.  8;  31  Law  J.  Bep.  Gban&m 
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entitled  to  priority  by  virtue  of  his 
order,  and  the  certificate  must  be 
d  accordingly. 
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tOTS — James,  Son  &  James,  for  Bailey; 
e,  Ockerby  k  Bverington,  for  Pinnock. 


KALTENBACH  V,  LEWIS. 


[IN  THE  COURT  OF  APPEAL.] 

}ALLAT,    L.J. 
iLXT,  L.J. 

L.J. 

1883. 
[ay  2,  7,  8. 
tfune  5. 

icU)T8  Acts,  4  Oeo,  4.  c,  83.  9  Geo,  4. 
L  6  <£r  6  Vict,  c.  39.  88,  1  and  3 
freiffn  Principal — Goods  consigned 
[genJt  in  England  for  Sale — Brokers 
oyed  hy  Agent — Lien  for  Adva^nces 
s  by  Brokers — Set-off, 

A  person  receiving  goods  from  an 
t  eon  acquire  from  the  a^ent — (a)  all 
Htie  (U  the  agent  had  in  the  goods  by 
m  of  lien  for  advances  or  otherwise  ; 
Ul  8uch  title  as  the  agent  had  express 
ortty,  or  (c)  all  such  title  as  the  agent 
aud^ority  to  create,  by  law,  or  custotii 
\e  country  where  ihe  agency  is  to  be 


Although  an  agent  authorised  to  re- 
money  for  a  disclosed  principal  can 
validly  receive   it  in  cash  and  dis- 
gedfrom  any  other  relations  betv^een 
T  and  payee,  an  agent  for  sale  autho- 
I  to  employ  in  his  ovm  name  a  broker 
*Jier  nUhogent  to  effect  tlie  sale,  may  be 
fied  by  8d-off  or  in  any  other  manner 
hieh  a  debt  may  be  discharged  as  be- 
i»  the  agent  and  sub-a/gent. 
The  authority  given  by  the  agent  for 
to  the  broker  or  sub-agent  is  witfi- 
Tnby  Ae  death  of  the  agent ;  and  as 
rds  the  moneys  arising  from  sale  sub- 
mt  to  his  deeUh,  the  set-off  which  other- 
would  have  been  allowable  cannot  be 
^Uained. 

he  pioMUiiffs,  foreign  merclumts,  con- 
TOL.  63.— Ghakc 


signed  foreign  produce  to  M,,  a  London 
merchmU  and  commission  agent,  for  sale 
on  their  account,  the  arrangement  between 
them  being  tha>t  M,  should  accept  the  bills 
drawn  by  the  plaintiffs  against  the  goods, 
and  take  up  the  bills  if  on  maturity  lie 
had  funds  of  the  plaintiffs  in  his  hands 
sufficient  to  do  so ;  if  not,  the  plaintiffs 
themselves  should  take  them  up  or  arrange 
for  their  withdrawal, 

M,  employed  the  defendants,  colonial 
brokers  in  London,  to  sell  the  goods  so  con- 
signed. The  defendants  u)ere  also  engaged 
in  other  transactions  with  M,,  in  the  coursH 
of  which  they  made  advances  to  M,  M, 
died  on  the  bth  of  May,  1880,  hopelessly 
insolvent,  indebted  to  the  plaintiffs  and  the 
defendants.  The  defendants  had  been  em- 
ployed to  sell  the  cargoes  of  ships  consigned 
by  the  plaintiffs  for  sale.  Two  of  the 
cargoes  had  been  agreed  to  be  sold  before 
M,'a  death,  but  only  a  small  portion  of  the 
purchase-money  had  been  actually  received. 
The  other  cargoes  were  unsold  at  the  time 
of  the  plaintiffs^  demand : — 

Held,  that  dn  alleged  agreement  between 

M,  and  the  defendants  for  a  genercU  lien 

for  advances  on  all  goods  in  their  hands 

on  his  account  was  not  given  by  section  1 

of  the  Factors  Act,  6  d:  6  Vict,  e,  39. 

But  held,  that,  independently  of  the 
Factors  Acts,  the  defendants  had  a  general 
lien  on  all  the  proceeds  of  the  goods  sold 
before  M,*s  death,  while  as  regards  the 
goods  unsold  at  M^s  death,  the  plaintiffs, 
claiming  by  a  right  of  property,  could  re- 
cover them  subject  only  to  the  advances 
specifically  made  against  them. 

The  New  Zealand  Land  Company  t;. 
Watson  (50  Law  J.  Rep.  Q.B.  433 ;  Law 
Rep.  7  Q.B.  D.  374)  and  Maspons  v,  Mil- 
dred (51  Law  J.  Rep.  Q.B.  604  ;  Law 
Rep.  9  .Q.B.  D.  530)  discussed  and  ex- 
plained. 

The  defendants  had  purchased,  as  brokers 
for  M,,  shellac,  for  which  they  were, 
as  between  themselves  and  their  vendors, 
liable,  but  as  between  themselves  and  M,, 
M,  was  primarily  liable.  To  enable  M,  to 
pay  for  the  shellac,  the  defendants  m<ide 
two  advances  to  him  upon  the  security  of 
tJie  cargoes  of  two  ships,  being  aware,  in 
the  case  of  one  cargo  at  least,  that  he  was 
adding  for  a  princijHil : — 

Held,  that  the  advances  were  bona  fid^ 
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advances  under  the  Factors  Acts,  and  the 
fa>ct  thcU  the  de/endanls  were  themselves 
liable  to  tJ^r  vendors  did  not  make  tJiem 
advances  in  respect  of  antecedeiit  debts 
within  section  3  of  the  Act. 

The  antecedent  debt  within  that  sectioii 
is  a  debt  dne  from  the  j}erson  making  the 
pledge  to  the  jyerson  nwJcing  t/ie  advatice, 
and  a  suretyship  liabilitt/f  which  has  not 
ripened  into  a  debt,  is  not  within  tfu  sec- 
tion, 

Macuee  v,  Gornt  (Law  Rep.  4  £q.  315) 
distinguished. 

The  plaintiffs,  Kaltenbach,  Fischer  & 
Co.,  were  merchants,  carrying  on  business 
at  Singapore.  The  plaintiff  Gostav  Kalten- 
bach was  the  resident  agent  of  the  plain- 
tilfs'  6rm  at  Paris.  The  plaintifis*  firm  were 
in  the  habit  of  consigning  foreign  produce 
to  Charles  Meyer,  a  commission  agent  in 
London,  for  sale  on  their  account. 

The  course  of  business  between  the 
plaintiffs  and  Meyer,  as  proved  upon  the 
evidence,  was,  that  the  plaintiffs  drew  bills 
upon  Meyer  against  the  consignments, 
which  bills  he  accepted;  and  if  at  the 
time  when  the  bills  fell  due  he  had  suffi- 
cient funds  of  the  plaintiffs  in  his  hands 
to  meet  them,  he  took  them  up;  if  he 
had  not,  then  the  plaintiffs  themselves  met 
the  bills,  or  anunged  for  their  renewal 
until  the  goods  against  which  thoy  were 
drawn  were  sold.  Meyer  never  made 
advances  to  the  plaintiffs  against  the  con- 
signments. 

The  defendants  were  a  firm  of  produce 
brokers  in  Tendon,  and  wore  employed  as 
such  by  Meyer  in  selling  the  plaintiffs* 
consignments.  They  had,  besides,  other 
ti-ansactions  with  Meyer,  and  made  pur- 
chases and  Siiles  to  a  large  amount  on  his 
behalf;  and  in  the  courae  of  the«e  trans- 
actions made  large  advances  to  him,  and 
at  the  time  of  hLs  death  such  advances 
amounted  to  about  33,000/. 

The  question  in  this  action  related  to 
the  consignments  made  by  the  plaintiffs' 
firm  by  six  ships — the  Beacons fi eld ,  An- 
tenor y  CoinuSy  Glen  CaWtch  or  Glen  Cahdh, 
Lnnsdoinne  and  Soteria* 

On  the  8th  of  December,  1879,  the 
plaintiff  G.  Kaltenbach  sent  Meyer  the 
bills  of  lading  of  two  lots  of  429  l^s  and 
532  bags  of  pepper  per  the  Beaconsjieldy 


and  drew  upon  Meyer  bills  to  the  amoont 
of  2,400Z. 

On  the  19  th  of  December,  1879,  Meyer 
handed  the  bills  of  lading  to  the  defen- 
dants, who  on  the  same  day  advanced  to 
him  on  the  secuiity  thereof  a  sum  of 
2,000/.  on  current  account,  and  these  con- 
signments of  pepper  were  sold  by  the 
defendants  to  arrive  in  the  months  of  No- 
vember and  December,  1879,  by  the 
direction  of  Meyer,  and  realised  the  net 
sum  of  3,535/.  I2s.  4c2.,  which  sum  was  cre- 
dited to  Meyer  in  his  account  with  them 
in  Mareh,  1880,  and  was  actually  received 
by  the  defendants  at  the  expiration  of  the 
prompt  on  the  20th  of  June,  1880. 

On  the  appeal  the  right  of  the  defen- 
dants to  a  lien  under  the  Factors  Acts  for 
this  advance  of  2,000/.  was  admitted,  and 
it  is  not  therefore  necessary  further  to 
particularise  the  transaction. 

On  the  nth  of  February,  1880,  tiw 
plaintiffs  consigned  to  Mejer  for  sale  411 
bags  of  tapioca  jt>er  the  Antenor,  and  on 
the  13th  of  March,  1880,  Meyer  handed  to 
the  defendants  the  bill  of  lading  for  saA 
consignments ;  and  on  the  security  of  tint 
bill  of  lading,  and  of  other  documenti  of 
title  deposited  by  Meyer  with  them  and 
then  in  their  possession,  they  advanced  to 
him,  on  the  same  13th  of  March,  SfiOOL 
The  defendants,  on  payment  by  Meyer  to 
them  of  50/.,  allowed  him  to  obtfun  de- 
livery of  164  of  the  bags,  and  the  ronain- 
ing  247  were  sold  by  Meyer's  direction  in 
March  by  the  defendants,  who  reoeiTed, 
by  his  direction,  the  net  proceeds  of  the 
sale,  which  had  passed  in  account  to  the 
credit  of  the  plaintiffs  before  they  made 
any  demand  on  the  defendants,  and  ac- 
cordingly upon  the  appeal  the  right  <^  the 
defendants  to  retain  those  proceeds  w» 
not  contested. 

On  the  15th  of  February,  1880,  the 
plaintiffs  handed  to  Meyer  bills  of  lading 
for  866  bags  of  black  pepper  and  457  bags 
of  white  pepper  />cr  the  Comus,  Meyer, 
on  the  20th  of  February,  1880,  handed 
the  bills  of  lading  to  the  defendants,  who 
on  that  day,  on  the  security  of  such  bills 
and  of  other  documents  of  title  to  goods 
deposited  with  them,  advanced  a  sam  of 
3,000/.  to  Meyer.  This  oonsignment  had 
been  sold  by  the  defendants  by  the  dire^ 
tion  of  Meyer  to  arrive  on  the  5th  and  6tl» 
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of  February,  1880,  and  realised  2,995/., 
which  sum  was  oredited  in  account  in 
June,  1880. 

Only  a  sum  of  about  300/.  had  been 
actually  received  by  the  defendants  in 
respect  of  the  sales  of  the  consignment 
per  the  Comua  and  per  the  Beaconafield 
at  the  death  of  Meyer. 

On  the  15th  of  February,  1880,  the 
plaintiffs  handed  to  Meyer  bills  of  lading 
for  494  bags  of  black  pepper  and  99  bags 
of  white  pepper  per  the  Glen  Ccdlachy  and 
Meyer  handed  these  bills  of  lading  on  the 
3rd  of  April  to  the  defendants,  who  ad- 
vanced upon  them  on  that  day  the  sum  of 
800/.  This  consignment  was  sold  by  the 
defendants  on  the  25th  of  August,  1880, 
and  realised  879/.,  which  sum  was  cre- 
dited in  account  at  the  same  time. 

On  the  22nd  of  March,  1880,  the  plain- 
tiffs handed  to  Meyer  bills  of  lading  for 
883  bags  of  tapioca  per  the  Lansdovme, 
and  804  bags  of  tapioca  per  the  Soteria ; 
and  on  the  10th  of  April  Meyer  handed 
these  bills  oyer  to  the  defendants,  who 
advanced  upon  them  the  sum  of  200/.  A 
proposal  had  been  made  by  Meyer  to  the 
defendants  that  they  should  advance  the 
■am  of  1,800/.,  but  the  defendants  de- 
dined  to  advance  more  than  200/.  unless 
tiie  duplicates  of  the  bills  of  lading  were 
handed  over  to  them ;  and  as  Meyer 
ftiled  to  hand  over  such  duplicates  the 
defendants  did  not  advance  the  1,600/. 
The  consignments  by  these  two  ships 
remained  unsold  at  the  time  of  Meyer's 
death. 

Meyer  committed  suicide  on  the  5th  of 
May,  1880.  He  was  then  hopelessly  in- 
■olvent,  and  largely  indebted  both  to  the 
phdntiflb  and  the  defendants. 

On  the  12th  of  May  the  plaintifis  de- 
manded from  the  defendants  the  goods 
ex  Beeieonsfield  and  the  deposited  bills  of 
lading  and  documents,  and  on  the  14th  of 
May  commenced  the  present  action. 

With  regard  to  the  advances  of  3,000/. 
and  800/.  made  against  the  consignments 
per  Comus  and  the  Glen  CcUlachy  the  fol. 
lowing  fiikJts  were  proved  : — 

The  defendants  had  been  employed  by 
Meyer  in  buying  for  him,  as  brokers, 
luge  quantities  of  shellac — as  regards 
wluchy  according  to  the  almost  invariable 
eiutom  for  brokers  to  deal  without  dis- 


closing their  principals'  names,  the  defen- 
dants were  liable  to  their  vendors — while 
as  between  themselves  and  Meyer  he  was 
the  person  really  liable. 

On  the  21  St  of  February,  1880,  Meyer 
had  to  pay  to  the  defendants  a  sum  of 
3,512/.  5^.  lid.  for  deposits  of  shellac; 
but,  being  unable  to  find  the  money,  he 
wrote  to  the  defendants  as  follows  : — 

"  Messrs.  Lewis  &  Peat.— 20  Feb.  1880. 

"Can  you  oblige  me  to-morrow  with 
a  loan  of  3,000/.  against  enclosed  securi- 
ties, the  insured  value  of  which  are  3,700/. 
The  goods  have  been  sold  by  you  to  arrive. 
I  have  nearly  this  amount  to  pay  to- 
morrow on  deposits  of  shellac. 

"  Meyer." 

The  enclosed  securities  were  the  bills  of 
lading  for  the  consignment  per  the  Comus. 
The  defendants  accordingly,  on  the  21st 
of  February,  made  an  advance  of  3,000/. 
as  above  mentioned,  and  Meyer  handed 
to  them  cheques  for  an  aggregate  sum  of 
3,512/.  5«.  lid. 

On  the  3rd  of  April,  1880,  Meyer  had 
to  pay  the  defendants  a  sum  of  about  800/. 
for  shellac  purchased  as  above  mentioned, 
and  he  again  asked  the  defendants  for  an 
advance. 

"  Messrs.  Lewis  &  Peat.— -3  April,  1880. 

"  Sirs, — I  will  pay  the  prompt  on  the 
200  c/  fine  orange  per  WaterloOy  amount- 
ing to  about  480/.,  and  the  500/.  on  shel- 
lac prompt,  17th  instant,  if  you  will  ad- 
vance me  this  sum  on  a  bill  of  lading  for 
494  B.  black  Singapore  pepper  per  Glen 
CaUachy  dated  13th  of  January,  and  which 
I  have  power  to  sell  at  4^  to  arrive,  as 
soon  as  prices  reach  this  point." 

And  in  answer  to  a  letter  from  the 
defendants  promising  to  make  an  advance 
on  his  paying  them  that  day  the  amounts 
due,  he  wrote  again  : — 

"  Herewith  I  hand  you  the  bill  of  lading 
for  the  494  Y.B.  black  pepper  per  Glen 
Callach,  and  insurance  policy,  for  which 
you  agree  to  advance  me 

500/. 
and    480/.    deposit  on  200  c/  shellac  per 

980/7        [  Waterloo, 
which  cheque  I  will  hand  you  back  for 
these  amounts." 

And  received  in  answer  on  the  same  day 
from  the  defendants  : — 

'<  We  make  the  pepper  advances  about 
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800/.  on  our  usual  terms,  which  we  give 
you  cheque  for,  you  paying  sums  agreed 
and  remainder  next  week.  We  require 
the  other  bills  of  lading." 

Accordingly,  on  receipt  of  the  cheque 
from  the  defendants,  Meyer  handed  it  back 
to  them,  and  on  the  same  day  paid  them 
by  cheque  other  moneys,  amounting,  with 
the  800/.,  to  1,424/.  15«.  Id. 

As  regards  the  advance  of  200/.  on  the 
goods  consigned  by  the  Lanadowne  and 
Soteria,  the  appelLeints'  counsel  conceded 
that  the  defendants  were  entitled  to  a  lien 
under  the  Factors  Acts  on  the  proceeds  of 
the  sale  of  such  goods. 

In  reference  to  the  advance  of  1,600/., 
the  balance  of  1,800/.,  Meyer  wrote  on  the 
14th  of  April,  1880,  to  the  defendants  :— 
"  My  cheque  for  1,591/.  13^.  8^?.  is  quite 
ready  against  your  cheque  for  1,600/.,  as 
agreed  on  Saturday  last  with  Mr.  Feat," 
to  which  they  answered  on  the  same  day, 
"  In  reply  to  your  note  we  think  the 
exchange  of  cheques  you  name  should  be 
deferred  till  you  get  the  other  bills  of 
lading,  when  we  shall  be  ready  to  do  as 
you  wish";  and  in  other  letters  which 
passed  between  Meyer  and  the  defendants 
the  expression  ''exchange  of  cheques" 
occurred. 

The  plaintiffs,  by  their  amended  state- 
ment of  claim,  alleged  that  none  of  the 
advances  were  made  bona  fide  \  that  Meyer 
and  the  defendants  were  engaged  in  specu- 
lations in  shellac,  the  defendants  being 
largely  interested  as  principals  ;  that  these 
transactions  were  bargains  intended  when 
made  to  be  settled,  and  which  were 
actually  settled,  by  payment  of  differences 
only,  and  not  purchases  and  sales  by  the 
defendants,  as  brokers,  for  a  merchant 
employing  them  in  the  ordinary  course  of 
business ;  and  claimed  a  direction  that  the 
alleged  advances  were  not  advances  in 
respect  of  which  the  defendants  would 
acquire  or  claim  any  charge,  pledge  or 
lien  upon  the  plaintiffs'  goods  and  con- 
signments and  bills  of  lading  under  the 
Factors  Act ;  for  delivery  up  of  the  bills 
of  lading  for  the  866  bags  of  black  pepper 
and  457  bags  of  white  pepper  per  the 
Comus,  for  494  bags  of  black  pepper  and 
99  bags  of  white  pepper  per  the  Glen 
Callach,  for  883  bags  of  tapioca  per  the 
Lansdoume^   and  for  804  bags  of  tapioca 


per  the  Soteria;  or,  in  the  alternative, 
an  account  of  what,  if  anyUiing,  might  be 
due  to  the  defendants  in  respect  of  bona 
fide  advances  against  particular  goods,  if 
any  such  should  be  established,  and,  upon 
payment  by  the  plaintiflfe  to  the  defen- 
dants of  the  amount  for  which  they  might 
be  so  entitled  to  a  lien  or  diarge,  delivery 
over  to  the  plaintiflb  of  the  bills  of  lading 
and  goods,  and  payment  of  the  net  pro- 
ceeds of  such  portions  of  such  goods  as 
had  been  sold. 

The  plaintiffs  had  no  notice  or  snspidioii 
that  Meyer  had  parted  or  dealt  witii  any 
of  the  bills  of  lading  or  documents  re- 
lating to  the  consignments  entrusted  to 
him  for  sale,  until  receipt  by  the  plain- 
ti£&  on  the  3rd  of  May  of  a  letter  firam 
Meyer  announcing  to  him  the  fiict  of  his 
dealings  with  their  bills  of  lading,  and 
that  they  were  in  the  possession  of  tlid 
defendants. 

The  defendants  denied  that  they  had 
ever  acted  as  principals  in  the  purchaaes 
of  shellac,  and  also  denied  such  of  the 
allegations  of  the  plaintifls  as  tended  to 
impute  to  them  any  notice  of  any  im- 
propriety by  Meyer  in  pledging  the  goods, 
and  claimed  a  right  to  retain  the  balaiiee 
they  had  in  hand  after  deducting  the 
advances  specifically  made  against  the 
particular  goods,  in  discharge  of  what  wai 
due  to  them  on  the  general  aoooont  be- 
tween themselves  and  Meyer,  under  the 
Factors  Acts,  and  independently  of  those 
Acts — partly  on  the  ground  of  an  alleged 
agreement  or  custom  of  dealing  between 
them  and  Meyer,  whereby  they  were  to 
have  a  general  lien  for  the  full  amount  of 
their  advances  to  him  on  all  goods  and 
moneys  for  which  they  might  be  aoooont- 
able  to  him ;  and  also  on  the  ground  that 
the  plaintiff,  being  foreign  prindpals, 
could  not  sue  them  except  upon  the  tomi 
of  placing  themselves  in  the  pofiition  of 
Meyer,  and  being  subject  to  all  the  rights 
of  lien  and  set-off  to  which  Meyer  would, 
as  between  himself  and  the  defendants,  be 
liable. 

Bacon,  V.C.,  dismissed  the  action  with 
costs,  on  the  ground  mainly  that  all  the 
charges  made  by  the  plaintiiSs  against  the 
defendants  were  unfounded,  and  that 
aU  the  advances  were  protected  by  the 
Factors  Acts. 
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From  that  decision  the    plaintifik  ap 
pealed. 

Webster,  Q,C.,  Everitt,  Q.C.,  and  F.  M. 
Abraham  J  for  the  appellants. — We  do  not 
dispute  the  right  of  the  defendants  to  a 
lien  for  the  2,000/.  advanced  against  the 
Beaconsfield  consignment,  and  for  the  200Z. 
advanced  against  the  goods  consigned  by 
the  Soteria  and  Lanadoume  \  nor  do  we 
claim  anything  as  regards  the  Antenor 
shipment.  But  we  dispute  the  right 
of  the  defendants  to  retain  the  balance 
of  the  proceeds  of  sale  of  the  goods  ex 
Beaconsfield,  or  any  sums  received  by 
them  or  payable  to  them  on  the  sale  of 
the  goods  ex  Comus  and  ex  Glen  CcUlach  for 
their  advances  of  3,000/.  and  800Z.  on  such 
goods,  or  the  balance  of  the  goods  ex 
Soteria  and  Lansdovme  which  were  un- 
sold at  Meyer's  death,  after  providing  for 
the  advance  of  200/. 

The  defendants  claim  the  balance  of 
the  BeacoTisfield  under  an  alleged  custom 
or  agreement  that  any  further  advance, 
made  after  an  advance  on  goods,  was  se- 
cured on  the  original  goods  as  well  as  on 
future  goods;  but  no  such  custom  or 
agreement,  if  proved,  could  be  set  up 
against  the  plaintifl^,  who  had  not  dealt 
on  the  footing  of  any  such  custom,  and 
who  were  no  parties  to  any  such  agreement. 
There  is  no  authority  which  says  that, 
where  specific  loans  have  been  made,  the 
lender  can  get  beyond  the  Factors  Acts 
by  alleging  a  general  lien  for  a  balance  of 
aocx>unt.  There  is  no  evidence  of  any 
sach  general  custom;  it  cannot  be  set 
higher  than  the  usage  of  Mincing  Lane, 
and  cannot  be  set  up  against  the  plaintifis 
— Leuchart  v.  Cooper  (1). 

The  case  of  The  New  Zealand  Land 
Company  v.  Watson  (2),  which  was  cited 
by  the  Vice-chancellor  as  governing  the 
present  case,  did  not  touch  the  Factors 
Acts  at  all,  while  the  decision  of  the 
Vice  Chancellor  went  entirely  upon  the 
Factors  Act ;  but  that  case  has  no  appli- 
cation to  the  present.  There  the  broker 
had  accounted  to  the  agents  of  the  foreign 
principal  for  aU  the  proceeds  of  sale,  and 
then    the    foreign    principal    came    and 

(1)  3  8c.  621. ;  8  Bing.  N.C.  99. 
(8)  60  Law  J.  Rep.  Q.B.  433 ;   Law  Rep.  7 
Q.B.  D.  374. 
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claimed,  not  the  goods,  but  the  benefit  of 
the  contracts  after  the  goods  had  been 
sold  and  the  proceeds  carried  into  account 
between  the  agents  and  the  brokers ;  and 
it  was  held  that  they  could  not  do  so — that 
is,  they  ooidd  not  take  the  benefit  of  the 
contract  without  also  bearing  the  burden. 
But  that  case,  and  the  case  of  Die  EUnnger 
Actien  Gesellschaft,  d'c,  v.  Clai/e  (3),  and 
similar  cases,  were  cases  of  foreign  undis- 
closed principals  coming  forward  to  claim 
proceeds  of  sale  or  to  sue  for  breach  of 
contract.  Here  the  plaintifis  have  pro- 
perty in  the  goods,  and  sue  by  virtue  of 
their  right  of  property.  Their  claim  was 
made  before  the  defendants  had  received 
the  proceeds  of  sale  of  the  goods,  and  only 
in  the  case  of  the  Beaco7isfield  consign- 
ment were  any  of  the  goods  then  actually 
sold. 

On  the  1 2th  of  May,  when  the  plain- 
tifi&  applied  for  the  goods  ex  Beacons^ 
field,  no  real  credit  had  been  given ;  and 
that  clsdm  was  made  by  virtue  of  their 
property  in  the  goods,  and  not  by  virtue 
of  any  contract  which  they  were  trying 
to  get  the  benefit  of;  and  the  defendant 
refused  to  hand  them  over,  which  but 
for  the  Factors  Acts  they  were  bound  to 
do.     If  there  has  been  actual  payment, 
or  what  is  equivalent  to  payment — e.g. 
a  credit  given  for  the  goods- — or  if  the 
goods   have  been  sold  and  the  proceeds 
passed    in    account  before  the  principal 
makes  his  claim,  he  cannot  then  inter- 
vene.    On  paying  the  2,000/.  admitted 
to  be  due  on   the  Beaconsfield   consign- 
ment as  having  been  spedfioilly  advanced, 
the  plaintiffs  have  a  right   to  hold  the 
goods   until   they  are  deliverable  to  the 
purchasers.      The  defendants  were  aware 
that  Meyer  was  acting  as  agent  for  un- 
disclosed principals,  certainly  as  regards 
the  Comus,  Lansdowne  and  Soteria  ship- 
ments.  The  invoices  were  all  from  Kal- 
tenbach  k  Co.,  the  bills  of  lading  were  in 
Kaltenbach's    name,  and    in    each    case 
Meyer  told  the  defendants  he  was  waiting 
for  the  duplicate  bills  of  lading;  and  in  the 
case  of  the  advance  on  the  Glen  Callach,  he 
gives  express  notice  of  agency  bv  saying 
that  he  had  power  to  seU  it  at  4f .     Mas- 

(3)  42  Law  J.  Rep.  Q.B.  161 ;  Law  Rep.  8 
Q.B.  313. 
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pons  V.  Mildred  (4)  is  an  authority  in 
favour  of  the  plaintifi&'  contention,  both  as 
to  their  right  to  sue  for  the  goods,  and  also 
as  shewing  that  the  defendants  have  no 
lien  on  the  proceeds  of  sale,  or  right 
of  set-off  for  the  balance  of  their  gene- 
ral account  due  from  Meyer.  In  that 
case  the  notice  the  defendants  received 
from  the  policies  of  insurance  as  to  the 
ownership  of  the  goods  was  held  suf- 
ficient. 

No  authority  was  conferred  by  the 
plaintiffii  on  Meyer  to  apply  the  proceeds 
of  the  plaintifis'  goods  in  paying  his  own 
debt ;  and  here,  even  more  than  in  Ma^- 
pons*  Case  (4),  the  plaintiflb  never  led  the 
defendants  to  believe  that  the  goods  were 
Meyer's  goods. 

It  is,  we  submit,  clear  that  they  are 
not  entitled  to  a  lien  or  right  of  set-off 
against  our  claim  in  respect  of  the  amount 
due  to  them  from  Meyer  on  the  general 
balance  of  their  accounts. 

Then  we  say  that  the  advances  made 
by  the  defendants  to  Meyer  upon  the  con- 
signments of  the  Comus  and  Glen  Callach 
were  all  made  in  respect  of  antecedent 
debts,  and  therefore  fall  within  section  3 
of  the  Factors  Act,  and  are  consequently 
not  protected  by  that  Act.  The  defen- 
dants, aa  purchasers  of  the  shellac  in  their 
own  names,  were  themselvas  liable  to  their 
vendors.  It  is  true  that  Meyer  was  bound 
to  indemnify  them;  but  there  was  a 
direct  liability  on  their  part — not  only  a 
suretyship  liability — and  the  advances  of 
3,000^.  and  SOOL  on  the  consignments  of 
the  Conrns  and  Glen  CaUach  were  made  to 
enable  Meyer  to  discharge  the  liability 
which  he  was  under  as  well  as  they — that 
is,  to  secure  an  antecedent  liability  of  Meyer 
to  the  defendants,  within  the  case  ofMacnee 
V.  Gorst  (5).  That  case  shews  that  such 
liability  need  not  have  ripened  into  a  debt. 
Here  there  was  no  real  advance,  but  the 
understanding  was  that  Meyer  was  to 
apply  the  money  to  discharge  the  liability, 
not  only  of  Meyer,  but  of  the  defendants 
themselves,  within  the  principle  of  Leor 
royd  V.  Robinson  (6). 

(4)  51  Law  J.  Rep.  Q.B.  604;  Law  Rep.  9 
Q.B.  D.  530.  Since  affirmed  by  the  House  of 
Lords. 

(5)  Law  Rep.  4  Eq.  315. 

(6)  12Mee.&.Vf.746. 


The  case  of  Jewan  v.  Whituxjrih  (7) 
was  different,  and  is  fully  explained  in 
Macnee  v.  Gorst  (5),  which  ^ews  that 
the  advance  there  was  made  by  a  per- 
son who  was  under  no  liability  before, 
and  had  no  antecedent  daim  against  the 
&ctor. 

Then  as  regards  the  oonsignmentB  ex 
Lansdowne  and  Soteria,  the  defendants 
obtained  the  documents  on  a  promise  to 
pay  1,800/. — they  only  actually  advanced 
1001,  The  balance  they  can  only  claim 
either  by  general  custom — but  tiiere  ii 
none — or  by  special  bargain,  of  which  there 
is  no  evidence,  and  which  could  not  be  set 
up  as  against  the  plaintifb. 

They  referred  to  Portalis  v.  Tetley  (8), 
the  Factors  Acts,  4  Geo.  3.  c.  83, 6  Geo.  4. 
c  94,  and  5  <fe  6  Yict.  c.  39,  and  ChiU^s 
Statutes,  4th  ed.  vol.  2,  p.  1080. 

Sir  F.  fferschell  (SoUciior-Generalj  and 
Davey,  Q,C.  {Northmore  Lawrence  with 
them),  for  the  defendants. — The  advanoes 
which  are  impeached  were  bona  fide  sA- 
vances,  and  are  protected  by  the  Act  They 
were  not  made  to  secure  a  past  liafaQity 
within  the  meaning  of  section  3.  The 
contract  for  the  purchase  of  shellae  was 
Meyer's  contract,  and  he  was  liable  mi  it 
as  principal,  although  there  was  also  a 
liability  on  the  defendants'  part.  If  there 
had  been  no  such  additional  liability,  tha« 
could  have  been  no  question  as  to  the 
validity  of  the  advance. 

[Baogallay,  L.J. — Do  you  say  that, 
thei^  being  an  existing  liability  on  the 
part  of  Meyer,  and  Meyer  wanting  money 
to  meet  that  liability,  and  the  defendants 
supply  him  with  that  money,  that  adranoe 
is  goodi] 

Yes ;  but  Meyer's  liability  was  not  i 
liability  to  the  defendants,  but  to  the 
vendors  of  the  shellac.  The  ''  antecedent 
debt,"  within  the  section,  is  a  debt  owing 
from  the  pledger  of  the  goods  to  the  peraon 
who  makes  the  advances  and  with  whom 
the  goods  are  pledged.  If  Meyer  had 
not  paid  when  called  upon,  and  the  defen- 
dants had  been  obliged  to  pay  the  vendon, 
the  case  would  have  been  difierent — ^there 
would  then  have  been  a  debt  due  from 

(7)  36  Law  J.  Rep.  Cbanc.  127;  Law  Bep.2 
Eq.  696. 

(8)  37  Law  J.  Rep.  Chanc  139;  Law  Bep.5 
Bq.  140. 
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Meyer  to  the  defendants  ;  but  the  advance 
was  made  for  the  express  purpose  of  pre- 
venting a  debt  arising.  If  Meyer  had 
dealt  with  the  defendants  as  principals, 
and  iihey  had  sold  to  him  as  principals, 
then  no  doubt  the  advances  made  by  them 
to  him  would  have  been  in  respect  of  an 
antecedent  debt;  but  they  have  never 
acted  as  principals;  and  although  they 
were  liable  as  principals  to  their  vendors, 
they  were  only  sureties  for  Meyer,  who 
was  the  real  principal — and  if  A  owes  B 
money,  and  C  guarantees  its  payment, 
there  is  no  relation  of  debtor  and  creditor 
established  between  A  and  C  until  C  has 
been  compelled  to  i)ay  for  A.  In  Mcurtiee 
v.  Gorst  (5)  there  was  an  antecedent  debt, 
although  in  the  affidavit  the  transaction 
was  so  muffled  up  as  not  to  be  called  a  debt. 
The  Vice-Chancellor  drew  the  inference 
that  Gorst  had  paid  Schemill  Brothers 
before  the  date  of  the  pledge,  and  that  the 
bill  was  given  for  what  the  Vice-Chan- 
oellor  treated  as  a  debt.  The  argument 
in  that  case  was  that  the  bill  was  still 
current,  and  that  till  it  fell  due  there 
was  no  debt;  but  the  Vice-Chancellor 
held  that  the  bill  was  drawn  for  an  ante- 
cedent debt,  and  that  though  during  the 
currency  of  the  bill  the  right  of  action  for 
the  previous  debt  was  suspended,  still,  if 
the  bill  was  not  paid  when  due,  the  debt 
again  revived. 

To  bring  this  case  within  that,  before 
Meyer  pledged  the  goods  the  defendants 
shoold  have  paid  the  money  due  for  the 
shellac  and  informed  Meyer  that  they  had 
paid;  but  if  Macnee  v.  Gorst  (5)  is  to  be 
stretched  so  as  to  be  an  authority  for  the 
proposition  that  if  A  is  a  surety  for  pay- 
ment of  B's  debt  to  C,  and  if  before  B 
pays,  A  lends  him  money  to  pay  C,  thsit 
in  an  antecedent  debt  from  B  to  A,  the 
case  is  wrong,  and  would  be  inconsistent 
with  Jetoan  v.  Whitworth  (7),  which  is 
an  authority  in  our  favour. 

[Fry,  L. J. — Can  the  advance  to  Meyer 
be  said  to  be  made  bona  Jide^  within  the 
meaning  of  section  1  of  5  <&  6  Vict.  c.  39, 
when  it  was  made  to  him  to  enable  him 
to  pay  his  private  debt  ?] 

The  brokers  knew  nothing  of  Meyer's 
position ;  they  always  dealt  with  him  on 
his  own  account.  Brokers  cannot  enquire 
in  every  case  what  is  the  authority  of  the 
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person  who  is  bringing  the  documents  of 
title.  Meyer,  for  aught  they  knew,  might 
have  made  advances  to  the  "  plaintifis 
against  those  goods  in  excess  of  the  ad- 
vances he  himself  obtained.  It  is  neces- 
sary to  shew  breach  of  faith. 

In  Navtdshaw  v.  Broitmrigg  (9)  Lord 
St.  Leonards  says  that  under  the  statute 
it  is  necessary  that  it  should  be  known 
that  the  agent  was  prohibited  from  pledg- 
ing in  order  to  endanger  the  taking  a 
pledge — and  see  p.  457.  The  statute 
makes  the  agent  the  owner  for  the  pur- 
pose of  conferring  a  title  by  way  of  pledge, 
though  he  is  known  to  be  an  agent — pro- 
vided the  person  dealing  is  acting  bona 
fdej  and  does  not  know  that  the  agent  has 
not  power  to  pledge. 

Apart  from  any  question  of  law,  on  the 
facts  of  the  case,  the  plainti^  cannot  claim 
the  margin  of  the  Beaconsfield  consign- 
ment after  allowing  the  2,000/.  —  the 
balance  had  been  carried  to  the  credit  of 
Meyer  on  his  general  account  on  the  23rd 
of  March,  1880,  and  that  is  the  same  as  if 
it  had  been  paid  to  him.  The  margin 
stands  in  the  same  position  as  the  Antenor 
consignment.  As  regards  the  Lansdowne 
and  the  Soteria,  it  is  admitted  that  the 
pledge  is  effectual  to  the  amount  of  200/. ; 
neither  Meyer  nor  the  plaintiffs  could 
recover  the  bills  of  lading  so  pledged  with- 
out paying  the  200/.  When  the  defen- 
dants had  bills  of  lading  placed  in  their 
hands  by  way  of  pledge  or  security  for 
advances  of  200/.,  they  were  entitled  to 
sell ;  and  all  that  Meyer  or  the  plaintiffs 
could  claim  are  the  proceeds  of  sale  after 
paying  his  advance ;  and  as  regards  the 
balance,  the  question  must  depend  upon 
the  agreement  between  Meyer  and  the 
defendants  that  any  further  advance  should 
be  secured  on  all  his  goods  in  their  hands. 
If  such  an  agreement  exists,  it  would  be 
protected,  as  such  an  advance  would  be  a 
*'  further  or  continuing  advance  in  respect 
thereof"  within  section  1  of  the  Factors 
Act. 

It  has  been  decided  in  Annatrong  v. 
Stokes  (10)  that  where  a  foreign  principal 
deals  with  an  English  customer  through 

(9)  2  De  Gcx,  M.  &  G.  4  U,  at  p.  454  ;  21  Liiw 
J.  Rep.  Clianc.  67,  908,  911. 

(10)  41  Law  J.  Rep.  Q.B.  263;  Law  Rep.  7 
Q.B.  598. 
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an  English  agent,  without  express  contract 
no  credit  is  given  to  a  foreign  principal, 
and  no  privity  is  established  between  the 
foreign  principal  and  English  customer ; 
as  a  foreign  principal  cannot  be  sued  on  a 
contract  made  by  his  agent  as  an  undis- 
closed principal,  so  he  cannot  sue  on  the 
contract — and  therefore,  if  a  foreign  prin- 
cipal intervenes,  and  claims  goods  or  the 
proceeds  of  goods,  he  can  do  so,  not  by 
virtue  of  any  privity  of  contract,  but  only 
on  the  footing  of  giving  effect  to  any  lien 
or  equities  or  setK>ff  which  had  attached  to 
the  goods  in  the  hands  of  the  agents.  In 
The  Xew  Zealand  Land  Company  v.  W<U- 
son  (2)  it  was  urged  that  the  foreign 
principal  could  not  sue  at  all ;  but  the  Coujrt 
said  that  he  could  come  and  claim  his  own 
property,  but  only  on  the  terms  of  giving 
effect  to  aJl  the  rights  which  the  defendant 
had  as  against  the  agent.  That  applies 
to  the  goods  remaining  unsold  ;  he  claims 
them  as  his  own  property,  but  subject  to 
those  conditions.  When  they  are  sold,  the 
only  claim  is  for  a  debt,  and  that  only 
arises  by  privity  of  contract,  and  that 
doctrine  is  excluded  when  it  is  a  foreign 
principal. 

In  AfaspoTis*  Ca^e  (4),  where  the  claim 
fell  under  the  latter  head,  the  foreign 
principal  was  dealing  with  an  English 
(!Ustomer,  not  through  an  English  but  a 
foreign  agent,  and  the  Court  tliere  held 
that  there  was  privity  of  contract ;  but  the 
Court  in  that  cjxse,  as  regards  foreigners 
buying  or  selling  through  English  agents, 
took  the  law  as  laid  down  in  Armstrong 
V.  JStokes  (10). 

The  foreign  principal  who  sends  his 
goods  over  here  to  be  sold  subjects  himself 
to  all  the  liens  and  rights  which  exist  as 
agjiinst  the  person  whom  he  h:is  authoiised 
to  sell,  and  in  return  for  that  liability  he 
gets  the  benefit  of  personal  immunity 
from  being  sued. 

The  true  principle  must  be  that  in  that 
case  the  English  agent  deals  as  absolute 
owner — there  is  privity  of  contract  only 
between  him  and  the  person  with  whom 
lie  deals ;  but  for  the  pui-pasos  of  this  case 
it  is  not  necessary  to  go  so  far,  because 
here  the  goods  were  s(»nt  by  the  plaintiffs 
to  Meyer  to  sell.  The  plaintiffs  say  that 
Meyer  had  authority  to  put  them  into 
the  handfi  of  the  defendants  for  sale,  and 


so  there  was  no  breach  of  faith  and  no 
excess  of  authority  by  Meyer. 
Everilty  Q.C.,  in  reply. 

Cur.  adv.  vuU. 

June  5. — ^The  judgment  of  the  Court 
was  delivered  by 

LiNDLEY,  L.  J. — ^The  plaintLflb  are  mer- 
chants canying  on  business  at  Singapore. 
Their  course  of  business  was  to  consign 
foreign  produce  to  Charles  Meyer,  a  Londni 
merchant  and  commission  agent,  for  sik 
on  their  account.     Meyer  did  not  make 
advances  to  the  plaintiffa  on  the  goods  so 
consigned,  but  accepted  bills  drawn  by  the 
plaintifis  on  him  against  such  goods,  and 
these  bills  were  taken  up  by  him  if  he  had 
in  his  hands  when  the  bills  fell  due  suffi- 
cient funds  of  the  plaintiffs  to  take  them 
up ;  if  he  had  not,  the  plaintififi  themselves 
met  the  bills,  or  arranged  for  their  renewal 
until  the  goods  against  which   they  had 
been  drawn  were    sold.      Meyer,  there- 
fore, never  had  any  lien  on  the  goods  for 
advances  made  by  him.     The  defendants 
are  colonial  brokers  in  London,  and  were 
employed  by  Meyer  to  sell  the  goods  con- 
signed to  him  by  the  plaint^     They 
were  also  engaged  in  other  transactions 
for  Meyer,  and  made  purchases  and  sales 
for  him  to  a  large  amount,  and  in  the 
course  of  these  transactions   made  large 
advances  to  him  ;  and  the  defendants  allege 
that  these  advances  were  made  upon  an 
agreement  or  custom   that    they  should 
have  a  general  lien  for  the  full  amount  of 
their  advances  to  him  on  all  goods  and 
moneys  for  which  they  were  accountable 
to  him.     On  the  5th  of  May,  1880,  Meyer 
died  hopelessly  insolvent,  and  he  was  then 
largely   indebted   to  both    plaintifis  and 
defendants.     At  the  time  of  his  death  the 
defendants  had  in  their  possession  various 
goods  which  had  been   consigned  by  the 
plaintiffs  to  Meyer,  and  placed  by  him  in  the 
hands  of  the  defendants  for  sale.     Of  these 
goods,  some  had  been  agreed  to  be  sold 
bc'foi*e  Meyer's  death,  and  the  others  have 
since  been   sold.     The  action   was  com- 
menced  by  the  plaintiffs  on  the  14th  of 
May,  1880,  for  the  purpose  of  recovering 
from  the  defendant-s  the  monejrs  arising 
from  such  sales.     The  action  is  defended 
on  the   ground  that  the  defendants  are 
entitled  to  a  lien  or  set-off  for  the  whole 
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of  Meyer's  amount  of  indebtedness  to 
them. 

The  controversy  between  the  plaintiffs 
and  the  defendants  relates  to  the  right  of 
the  defendants  to  retain  as  against  the 
plaintiffs  the  moneys  arising  from  the  sales 
by  the  defendants,  as  brokers  for  Meyer,  of 
goods  consigned  by  the  plaintiffs  to  Meyer 
by  the  six  undermentioned  ships — namely, 
1.  The  BecLconafield ;  2.  The  C(ymu8 ;  3. 
The  OUn  Callach  ;  4.  The  Soteria  ;  5.  The 
La/Mdovme ;  and  6.  The  Anterior,  The 
plaintiflfe*  counsel  raised  no  controversy  on 
the  appeal  as  regaixls  the  goods  consigned 
by  the  Antenar^  and  they  admitted  that 
the  defendants  were  entitled  to  a  lien 
under  the  Factors  Acts  for  an  advance  of 
2,000/.  on  the  goods  consigned  by  the 
Beaconsfieldf  and  for  an  advance  of  200L 
€m  the  goods  consigned  by  the  Soteria  and 
the  Lansdowne,  All  other  rights  of  lien 
or  of  set-off  were,  however,  strenuously 
contested. 

Without  examining  in  detail  the  various 
documents  and  accounts  which  are  in  evi- 
dence, it  is  necessary  to  state  shortly  the 
results  which  we  consider  established. 

As  regards  the  consignment  by  the 
Beaconsfieldy  the  Soteria  and  the  LanS" 
daumCf  there  is  no  proof  of  any  advances 
specifically  on  these  goods  beyond  the 
2,000^  and  200/.  already  referred  to ;  and 
there  are  balances  in  the  hands  of  the 
defendants,  after  repayment  of  those  ad- 
vances, arising  from  the  sales  of  these  con- 
signments. As  regards  the  goods  con- 
signed by  the  Comua  and  the  Olen  Callach, 
the  defendants  advanced  3,000/.  and  800/. 
specifically  on  them  under  the  circum- 
stances which  will  be  mentioned  presently ; 
and  if  these  advances  are  to  be  allowed  to 
the  defendants  there  will  be  little  or  no 
balance  in  their  hands  arising  from  the 
sale  of  the  goods  ex  Comus,  but  there  will 
be  a  balance  arising  from  the  sale  of  the 
goods  ex  Glen  Callach,  The  goods  con- 
signed by  the  Beaconsfield  and  by  the 
Comua  were  all  agreed  to  be  sold  by  the 
defendants  before  Meyer's  death,  although 
only  about  300/.  had  been  received  by  them 
in  respect  of  such  sales  before  that  time. 
The  goods  consigned  by  the  other  vessels 
were  in  the  defendants'  hands  for  sale,  but 
had  not  been  sold  before  Meyer's  death. 

This  action  was  commenced  on  the  14th 
YoL.  62.~0hasc. 
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of  May,  1880,  so  shortly  after  Meyer's 
death  that  it  ia  not  necessary  to  diistin- 
guish  between  the  dates  of  that  event  and 
of  the  assertion  by  the  plainti£k  of  their 
claims  against  the  defendants. 

The  advances  of  3,000/.  and  800^.  made 
by  the  defendants  to  Meyer  on  the  goods 
ex  the  Comus  and  the  Glen  CaMach  respec- 
tively were  the  subject  of  much  controversy. 
The  facts  relating  to  these  advances  are 
shewn  by  the  evidence  to  be  in  substance 
as  follows :  The  defendants  had  bought  for 
Meyer  large  quantities  of  shellac,  and,  as 
between  themselves  and  the  vendors,  the 
defendants  were  themselves  liable  to  pay 
for  it;  whilst  between  themselves  and 
Meyer,  he  was  the  person  liable  to  pay. 

Before  the  time  for  payment  arrived,  it 
was  agreed  between  him  and  the  defendants 
that  they  should  advance  him  the  money 
necessary  to  pay  for  the  shellac,  and  that 
he  should  then  pay  for  it. 

This  arrangement  was  carried  out  by 
the  defendants  giving  him  cheques  for  the 
sums  of  3,000/.  and  800/.  in  question,  and 
by  his  paying  for  the  shellac,  or  putting 
them  in  funds  to  pay  for  it  the  next  day. 
The  defendants  gave  these  cheques  for 
3,000/.  and  800/.  specifically  on  the  security 
of  the  goods  ex  Comua  and  ex  Glen  CaUaeh 
respectively.  On  the  other  hand,  the  de- 
fendants Imew  that,  as  to  the  consignment 
ex  Glen  CaUach,  Meyer  was  acting  for  a 
principal — whether  they  knew  he  was  so 
acting  with  respect  to  the  consignment  ex 
Comus  is  not  so  clear. 

The  plaintifis  by  their  pleadings  disputed 
the  defendants'  right  to  any  lien  or  set-off 
whatever  on  the  goods  sold,  or  on  or  against 
the  moneys  arising  from  their  sale  ;  and  the 
plaintiffs  alleged  that  none  of  the  advances 
made  by  the  defendants  had  been  made  by 
them  bona  fide  \  and  further,  that  all  their 
alleged  advances  were  in  fact  mere  paper 
credits,  made  in  respect  of  speculations  in 
which  they  had  engaged  with  Meyer.  The 
plaintiffs  claimed  relief  on  this  footing ;  and 
although  they  also  claimed,  in  the  alterna- 
tive, relief  on  the  footing  of  taking  an 
account  of  what,  if  anything,  might  be  due 
to  the  defendants  in  respect  of  their  bona 
fide  advances  against  particular  goods,  if 
any  such  should  be  established,  yet  it  is 
impossible  to  read  the  amended  statement 
of  claim  ^without  coming  to  the  conclusLou 


890 


CHANCEBY  DIVISION. 


[N.a 


Kaltenhaeh  ▼.  Lewis,  App, 

that  the  case  really  made  by  the  plaintifis 
against  the  defends^ts  was  that  their  ad- 
vances were  not  bona  fide^  but  pretended, 
and  that  their  dealings  with  Meyer  were 
in  the  nature  of  speciilations  in  foreign 
produce  and  settlements  of  differences  in 
prices,  and  not  purchases  and  sales  as 
brokers  for  a  merchant  employing  them  in 
the  ordinary  course  of  business. 

The  case  so  made  by  the  plaintiffs  was 
completely  abandoned  by  counsel  before  us, 
and  it  was  then  frankly  admitted  that  no 
improper  conduct  was  imputable  to  the 
defendants,  and  further  that,  to  the  extent 
already  mentioned  as  conceded,  they  had 
established  a  right  to  a  lien  under  the 
Factors  Acts.  But  it  was  contended  that 
the  advances  of  3,000^.  and  800Z.  on  the 
goods  ex  Camus  and  ex  Glen  CaJdach^  before 
alluded  to,  were  made  in  respect  of  ante- 
cedent debts,  and  were  not  protected  by 
the  Factors  Acts,  and  that,  except  so  £Eur 
as  the  Factors  Acts  were  applicable,  the 
defendants  had  no  right  of  lien  or  of  set-off 
as  against  the  plaintiffs.  The  defendants, 
on  the  other  hand,  contended  that  the  ad- 
vances alleged  to  be  made  in  respect  of 
antecedent  debts  were  not  in  fact  so  made, 
and  were  protected  by  the  Factors  Acts ; 
and  that,  quite  apart  from  the  Factors 
Acts,  the  defendants  were  entitled  to  a  lien 
or  set-off  for  the  whole  amount  due  to 
them  from  Meyer.  This  last  contention 
was  based  upon  the  ground  that  the  plain- 
tiffs were  undisclosed  foreign  principals,  and 
had  no  greater  rights  against  the  defendants 
than  Meyer  himself  would  have  had  ;  and 
that,  even  if  this  were  not  the  case  with 
respect  to  the  goods  unsold,  it  was  the  case 
as  to  the  proceeds  of  goods  sold  before 
the  plaintifib  made  any  claim  against  the 
defendants. 

The  Vice-Chancellor  decided  in  favour 
of  the  defendants,  and  dismissed  the  action 
with  costs,  mainly  on  the  ground  that  the 
charges  made  by  the  plaintiff  against  the 
defendants  were  unfounded,  and  that  all 
the  defendants'  advances  were  such  as  were 
protected  by  the  Factors  Acts.  From  this 
decision  the  plaintiffs  have  appealed. 

It  will  be  convenient  to  dispose  of  the 
question  which  has  been  raised  respecting 
the  advances  of  3,000^.  and  800^.  on  the 
goods  consigned  by  the  Comua  and  Glen 
CaUach  before  dealing  with  the  other  and 


more  general  questioiui  whidi  have  to  be 
determined. 

The  plaintifb  contend  that  theae  ad- 
vances fall  within  section  3  of  the  Facton 
Act  5  <fe  6  Vict.  c.  39,  and  are  not  pro- 
tected by  the  Ist  section  of  the  Act,  and 
the  plaintiff  rely  on  Macnee  v.  Ghni  (5) 
as  an  authority  in  their  fitvonr  on  tius 
point. 

It  is  not  necessary  to  discuss  the  oorreot- 
ness  of  the  inferences  of  fact  drawn  by  the 
Court  from  the  evidence  in  that  case.  The 
Court  came  to  the  conclusion  that,  as  a 
matter  of  fact,  there  was  an  antecedent  debt 
due  from  the  factor  to  the  defendant  Gofst, 
and  that  the  defendant's  advance  was  made 
to  enable  the  fector  to  discharge  that  debt; 
and  the  whole  of  the  reasoning  of  the  Tioe- 
Chanoellor  in  Mctcnee  v.  Ghrst  (5)  proceeded 
upon  this  view  of  the  £Etcta.     Kow  in  the 
present  case,  although  the  fector  Meyer 
was  bound  to  indemnify  the  defendsiitB 
against  the  liability  they  had  incurred  by 
buying  shellac  for  him,  still  he  was  not  in- 
debted to  them  in  respect  of  such  puxehaiBe 
when  the  advances  in  question  were  mada 
Those  advances  were  not,  in  feet,  in  reqieet 
of  any  antecedent  debt  owing  by  him  to 
them.     If  the  defendants  had  not  been 
themselves  liable  for  the  price  of  the  shdlse, 
this  part  of  the  case  would  be  too  dear  for 
controversy.     The  drcumstanoe  that  they 
were  so  liable,  and  that  the  advance  was 
made  to  enable  Meyer  by  one  and  the  same 
payment  to  discharge  both  their  liability 
and  his  own,  does  not  make  their  advance 
an  advance  from  them  to  him  in  respect  of 
a  debt  owing  by  him  to  them.     It  ia  true 
that  if  the  defendants  had   paid  for  the 
shellac,  and  so  become  creditors  of  Meyer, 
and  had  then  made  him  an  advance  to  en- 
able him  to  repay  them,  the  case  would  be 
undistinguishable  from  Mcumee  v.  Gont  (5); 
but  this  is  not  what  was  done,  and  in  thu 
respect  the  two  cases  are  not  alike.    The 
question,  however,  still  remains,  whether 
these  advances  were  made  bona  Jkle  and 
without  notice  that  Meyer  had  no  autho- 
rity to  pledge  the  goods  for  them:  fof 
unless  they  were,  they  will  still  fall  within 
section  3  of  the  Factors  Act  (5  <fe  6  Vict 
c.  39),  and  not  be  protected,  even  althoogfa 
they  may  not  have  been  made  in  respect 
of  an  antecedent  debt.     Now  the  defoi- 
dants  certainly  knew  what  these  advances 
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were  for — namely,  to  enable  Meyer  to  pay 
for  shellac  which  he  had  bought  and  for 
which  the  defendants  were  liable — and  the 
defendants  also  knew,  certainly  as  regards 
the  goods  ex  Glen  CcUlach,  and  perhaps  as 
to  goods  ex  ComuSf  that  Meyer  was  selling 
for  a  principal.     On  the  other  hand,  they 
did  not  know  for  whom  he  had  bought  the 
shellaCy  whether  for  himself,  for  the  plain- 
tiflBj,  or  for  any  other  principal ;  and  did  not 
know,  in  point  of  fact,  that  he  was  exceed- 
ing his  authority,  or  was  acting  7iiala  fide 
towards  his  own  principals.     Under  these 
droamstances,  we  are  of  opinion  that  the 
advances  in  question  ought  to  be  treated 
as  protected  by  section  1  of  the  Factors 
Acty  and  not  as  invalidated  by  section  3. 
The  language  of  sections  1  and  3,  and  the 
decision  in  Navulaluiw  v.  Broionrigg  (9), 
which  is  very  valuable  on  the  question  of 
notice  of  excess  of  authority  or  malafi^ks, 
aeem  to  us  not  only  to  waiTant,  but  to 
lequire,  this  conclusion.      We    moreover 
think  it  extremely  impoitant  not  to  en- 
courage the  application  of  the  equitable 
doctrines  of  constructive  notice  to  honest 
mercantile  transactions ;  and  there  being  in 
this  case  no  actual  notice  to  the  defendants 
that  Meyer  was  acting  improperly  towards 
hifl  own  principals,  and  no  reason  to  believe 
that  the  defendants  wei*e  themselves  acting 
otherwise  than  honestly  in  the  ordinary 
course  of  busin&ss,  we  are  of  opinion  that 
they  are  entitled  to  the  protection  of  the 
Factor's  Act  with  respect  to  the  advances 
of  3,000^.  and  800^.,  which  we  have  been 
ooDflidering.     This  conclusion  might  seem 
to  conflict  with  Learoyd  v.  Robinson  (6) ; 
but  in  that  case,  as  we  understand  it,  the 
adyance   was  not   made  in  the  ordinary 
coarae  of  business,  but  solely  to  enable  the 
factor  to  take  up  a  bill  on  which  he  and 
the  defendants  were  liable.     The  advances 
in  thifl  case  were,  in  our  opinion,  made 
bona  fide  in  the  ordinary  course  of  business 
to  enable  Meyer  to  pay  for  goods  which  he 
had  bought  for  some  imknowu  principal ; 
and,  although  the  defendants  were  them- 
sdves  liable  for  those  goods,  we  do  not 
believe  that,  as  a  matter  of  fact,  the  ad- 
vances in  question  were   made  solely  to 
relieve  the  defendants  fi*om  that  liability ; 
and  upon  this  ground  the  case  differs  from 
Leanyyd  ▼.  Robinson  (6). 

There  remains  for  considoniiion  the  right 
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of  the  defendants  to  retain  the  balances  in 
their  hands  after  repaying  themselves  the 
advances  made  expressly  on  the  security 
of  particular  consignments,  and  which  ad- 
vances are  protected  by  the  Factors  Acts. 
In  other  words,  we  have  to  determine  the 
right  of  the  defendants  to  retain  the  bal- 
ances in  their  hands  of  the  proceeds  of  the 
sale  of  the  goods — ex  Beaconsfield  after 
retaining  the  advance  of  2,000^. — ex  Oomus 
after  retaining  the  advance  of  3,000/. — 
ex  Glen  CcUlach  after  retainig  the  advance 
of  800/. — ex  Soteria  and  Lanadowne 
after  retaining  the  advance  of  200/.  The 
defendants*  right  to  retain  these  balances 
has  to  be  considered — first,  with  reference 
to  the  Factors  Act ;  and,  secondly,  inde- 
pendently of  it.  Section  1  of  the  Factors 
Act  (5  <&  6  Vict.  c.  39)  applies  in  terms  to 
pledges  not  only  for  oiiginal  advances  on 
the  security  of  goods,  but  also  for  any 
further  or  continuing  advance  in  respect 
thereof ;  and  the  defendants  contend  that 
all  their  advances  to  Meyer  were  made 
upon  the  terms  that  they  were  to  be  secured 
on  all  goods  in  their  hands  on  his  account. 
We  have  no  doubt  that  the  defendants 
made  all  their  advances  to  Meyer  on  the 
supposition  that  they  would  have  a  general 
lien  of  this  kind,  and  they  seem  to  rest 
their  claim  to  such  a  lien  partly  on  mercan- 
tile usage  and  partly  on  agreement  with 
Meyer.  The  evidence,  however,  both  of 
the  alleged  usage  and  of  the  alleged  agree- 
ment is  very  slender,  and  we  cannot  hold 
either  to  be  established  in  fact.  Even  if 
the  evidence  on  this  head  had  been  stronger, 
Lettc/uirt  v.  Cooper  (1)  shews  that  the 
usage  could  not  prevail  as  the  law  then 
stood ;  and  we  should  feel  great  difficulty 
in  holding  an  agreement  for  a  lien  to  be 
more  effectual  than  a  mercantile  usage  for 
such  a  purpose  as  that  under  consideration. 
In  this  respect  the  law  does  not  appear  to 
have  been  altered  since  Leuchart  v.  Cooper 
( 1 )  was  decided.  The  language  of  section  1 
of  5  (b  GYict.c.  39,  seems  carefully  guarded, 
in  order  to  exclude  general  liens  from  the 
protection  given  by  the  Act  to  original  or 
subsequent  advances  in  respect  of  goods 
pledged  by  factors  ;  and  there  is  good  rea- 
son for  such  a  distinction.  Advances 
against  particular  goi^nls  are  natunilly 
limited  to  their  value,  but  ailvances  under 
an  agreement  for  a  general  lien  may  far 
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exceed  the  value  of  any  particalar  goods. 
The  Factors  Acts  expose  the  owner  of 
goods  to  the  risk  of  having  to  pay  advances 
on  them  up  to  their  value  if  they  have  been 
improperly  pledged  by  his  factor ;  but  the 
Factors  Acts  protect  him  from  the  risk  of 
having  to  pay  advances  not  limited  by  their 
value.  By  deciding  in  favour  of  the  g^eral 
lien  set  up  by  the  defendants  we  should  be 
exposing  the  owners  of  goods  to  risks  far 
more  extensive  than  the  Legislature  ap- 
pears to  us  to  have  contemplated.  We 
should,  in  fact,  ful  to  give'  any  practical 
effect  to  the  words,  which  are  all  important, 
in  section  1 — "  in  respect  thereof."  So  far, 
therefore,  as  the  Factors  Acts  are  con- 
cerned, we  hold  the  general  lien  relied  on 
by  the  defendants  inadmissible  as  against 
the  plaintifis. 

We  pass  now  to  consider  the  question 
whether,  apart  from  the  Factors  Acts,  the 
defendants  can  retain  the  balance  in  their 
hands  after  deducting  the  amounts  of  the 
liens  they  have  acquired  under  the  Factors 
Acts.  The  defendants  maintain  that  they 
are  entitled  to  do  so  upon  the  authority  of 
The  New  ZecUand  Compcmy  v.  Watson  (2) 
and  Maspona  v.  Mildred  (4),  both  recent 
decisions  of  this  Court.  Both  of  these 
cases  turned  on  the  right  of  foreign  imdis- 
closed  principals  to  sue  persons  employed 
in  this  country  by  their  agent  to  sell  goods. 

In  The  New  Zealaml  Company  v.  Watson 
(2)  the  plaintiffs  had  consigned  goods  to 
English  del  credere  agents  for  sale.  These 
agents  employed  the  defendants  to  sell  the 
goods  ;  and  the  plaintiffs  knew  this.  The 
defendants  sold  the  goods,  and  the  agents 
having  become  insolvent,  the  plaintiffs  sued 
the  defendants  for  the  proceeds  of  the  sale 
upon  the  theory  that  the  plaintiflfo  had 
employed  the  defendants  to  sell.  The  jury 
found  that  this  was  not  so  in  fact,  and 
the  Court  decided — first,  that  the  plaintiffs 
were  not  entitled  to  sue  the  defendants; 
and  secondly,  that,  even  if  they  were,  the 
plaintiffs  were  in  no  better  position  as 
regards  the  defendants  than  the  persons 
who  actually  employed  them.  No  question 
was  raised  with  reference  to  the  Factors 
Acts;  nor  did  the  case  turn  on  them; 
neither  did  the  plaintiffs  in  that  case  sue 
as  ownere  of  the  goods,  and,  iis  such,  en- 
titled to  thorn  or  to  the  procetHls  of  their 
sale.    But  the  Court  alluded  to  these  ques. 


tions,  and  considered  that  the  plaintifEB 
might  have  followed  the  goods  and  claimed 
them  firom  the  defendants  before  they  hid 
sold  them,  but  that  the  plaintifife  could  net 
after  a  sale  follow  and  recover  the  proceeds, 
except  subject  to  such  right  of  set-off  as 
the  defendants  had  against  the  agents  who 
employed  them.  The  distinction  thus 
drawn  between  recovering  the  goods  and 
their  proceeds  was  commented  on  by  the 
Court  in  Maspons  v.  Mildred  (4),  and  it 
was  there  intimated  that  the  right  of  the 
New  Zealand  Company  to  follow  their 
goods  was  by  no  means  clear.  It  is  to  be 
observed  that  in  The  New  Zealand  Lanni 
Company  v.  Watson  (2),  the  goods  had  been 
rightfully  sold  before  their  owner  made  any 
claim,  and  we  do  not  see  how,  under  these 
circumstances,  the  plaintiifii  in  that  actkm 
could  have  succeeded  on  any  theoiy  of 
following  the  goods.  Armstrong  v.  ^okst 
(10)  shews  that  they  could  not.  Hie  re- 
marks in  Maspons  v.  Mildred  (4)  on  The 
New  Zealand  Land  Companies  Cass  (2) 
must  be  imderstood  as  applying  to  thefiMto 
of  that  case,  and  not  as  throwing  doubt  oa 
the  right  of  an  owner  of  goods  to  follov 
them  so  long  as  they  have  not  been  pro- 
perly sold. 

On  looking  at  Lord  Bramwell's  judg- 
ment in  The  New  Zealand  Land  Compm^ 
V.  Watson  (2),  we  think  that  the  Court  in 
Maspons  v.  Mildred  (4)  must  have  nut- 
understood  his  observations,  and  have 
been  under  the  impreadon  that  he  wm 
speaking  of  following  goods  sold  — 
which,  however,  he  was  not.  Maspons 
V.  Mildred  (4)  itself  has  little^  if  any, 
direct  bearing  on  the  present  case;  bat 
the  defendants  contend  that  the  combined 
effect  of  the  decision  in  The  New  Zeakmi 
Land  Company  v.  WcUson  (2)  and  the 
observations  upon  it  in  Maspons  v.  Miidnd 
(4)  establish  the  following  propositions- 
First,  that  the  plaintiffs  in  the  present 
case  cannot  sue  the  defendants  at  all ;  se- 
condly, that  if  they  can,  they  can  only  soe 
for  the  proceeds  of  the  goods  unsold  by 
the  defendants  when  Meyer  died ;  thirdly, 
that  even  in  respect  of  these,  the  plaintifi 
are  in  no  better  position  thsax  Meyer  him- 
self, and  that  all  rights  of  set-off  atwl- 
able  against  him  are  equally  available  tf 
against  the  plaintiffs.  If  these  proposi- 
tions are  well  founded,  it  seems  to  as  thai 
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the  Factors  Acts  will  practically  have 
ceased  to  have  any  application  to  foreign 
principals  consigning  goods  to  this  country 
ror  sale ;  for  if  the  defendants  are  right  in 
their  contention,  it  will  follow  that  the 
protection  afforded  by  those  Acts  to  foreign 
merchants  will  have  been  destroyed  by 
modem  decisions,  and  that  the  limited 
protection  given  by  those  Acte  to  persons 
making  advances  to  factors  of  foreign 
merohante  will  have  been  practically  re- 
placed by  an  unlimited  protection  given 
by  judicial  authority  to  all  pei'sons  making 
advances  to  such  factors,  or  otherwise 
becoming  their  creditors.  This  would  cer- 
tainly be  a  somewhat  startling  consequence, 
and  the  more  so  as  the  decisions  aUuded 
to  did  not  proceed  on  the  Factors  Acts,  or 
involve  any  consideration  of  them. 

These  observations  are  sufficient  to  shew 
that  the  defendants'  contention  cannot  be 
supported  to  its  full  extent ;  but  it  is 
necessary  to  consider  how  far,  if  at  all,  it 
is  well  founded,  and  what  the  real  prin- 
ciples are  which  ought  to  be  applied  to 
oaaes  of  this  description. 

First)  then,  as  to  the  plaintifis'  right  to 
sue  the  defendants  in  respect  of  the  goods 
e»  BeacoTisfield  and  ex  Comtis,  and  which 
were  sold  by  them  before  Meyer's  death. 
These  goods  were  consigned  by  the  plaintiffs 
to  him  for  sale ;  they  were  properly  sold  by 
the  defendante  by  his  order,  and  the  plain- 
tifiEs  could  not  either  prevent  delivery  of 
the  goods  or  recover  them  from  the  pur- 
ohasers.  The  proceeds  of  sale  became  a 
debt  owing  by  the  defendants  to  Meyer, 
and  he  could  have  sued  the  defendants  for 
such  debt ;  but  they  could  have  success- 
fully set  off  against  his  demand  all  debto 
owing  by  him  to  'them.  By  our  law  the 
plainti£b,  being  a  foreign  house,  cannot 
sae  the  defendants  for  this  debt;  or,  if 
they  can,  they  can  only  sue  them  as  re- 
presenting Meyer  and  subject  to  all  rights 
of  set-off  available  against  him.  The 
New  Zealand  Land  Company  v.  Watson 
(2)    appears    to    be    conclusive    on  this 

Sint ;  and  although,  as  pointed  out  in 
aapons  v.  Mildred  (4),  the  doctrines 
relating  to  ondisclosed  foreign  principals, 
and  their  inability  to  sue  on  contracts 
made  by  their  English  agents,  were  some- 
what extended,  we  consider  ourselves 
bound  by  the  decision  in  the  former  case, 


MICHAELMAS  1S82  to  MICHAELMAS  188d. 


893 


and  we  arc  unable  to  distinguish  it  from 
this  case.  As  regards,  therefore,  the  pro- 
ceeds of  the  sale  of  the  goods  consigned 
by  the  Beaconsjield  and  Comus,  the  plain- 
tiff' claim  wholly  fails,  and  the  defen- 
dante are  not  driven  to  rely  on  the  Factors 
Acte.  If  they  were,  they  would  still  be 
entitled  to  succeed  to  the  extent  of  their 
advances  of  2,000/.  and  3,000/.,  as  al 
ready  pointed  out.  Lastly,  we  have  to 
consider  the  proceeds  of  the  sale  of  the 
goods  ex  Soteria,  Lansdaume  and  Olen  Cat- 
lack,  all  of  which  goods  were  unsold  when 
Meyer  died.  On  these  goods  the  defen- 
dante had,  as  already  pointed  out,  a  lien 
under  the  Factors  Acte  for  200/.  and  800/. 
respectively,  and  we  are  unable  to  see  that 
they  can  retain  the  balances  arising  from 
the  sales  of  these  goods  after  reimbursing 
themselves  those  advances.  The  plaintiffs, 
being  the  owners  of  these  goods,  were  en- 
titled to  have  them  redelivered  to  them  by 
the  defendants  on  payment  of  the  advances 
for  which  they  had  liens.  This  right  has 
never  been  released  or  extinguished,  and 
it  was  in  effect  asserted  before  the  sales 
took  place.  The  sales  having  teken 
place,  the  plaintifis  are  entitled  to  sue  the 
defendante  for  the  value  of  the  goods  sold 
or  for  the  proceeds  of  their  sale,  and  the 
defendante  have  no  defence  to  such  a 
claim  except  under  the  Factors  Acts.  The 
New  Zealand  Lancl  Company  v.  Watson 
(2)  has  no  application  to  such  a  case  as 
this.  The  defendante'  counsel,  it  is  true, 
relied  on  the  observations  on  that  case 
made  in  Maspons  v.  Mildred  (4),  already 
alluded  to,  as  affording  an  answer  to  the 
plaintiffs'  claim  even  to  these  unsold 
goods ;  but,  as  already  pointed  out,  those 
observations  are  inapplicable  to  the  case 
of  unsold  goods,  and  were  never  intended 
to  apply  to  them. 

The  pi^esont  case  may,  in  our  opinion, 
be  shoi'tly  summed  up  in  the  following 
manner  : — First,  a  poi^son  receiving  goods 
from  an  agent  &in  actjuire  from  the  agent 
(1)  all  such  title  as  the  agent  had  in  the 
goods  by  rciison  of  lien  for  advances  or 
otherwise ;  (2)  all  such  title  as  the  agent 
had  express  authority,  or  (3)  all  such  title 
as  the  agent  had  authority,  to  create  by 
the  law  or  custom  of  the  country  where 
the  agency  is  to  be  exercised.  Bit,  as 
a  general  rule,  the  person  teking  such 
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goods  can  get  no  better  title  than  one  or 
other  of  them.  Here  Meyer  had  no  in- 
terest in  the  goods  by  reason  of  advances ; 
he  had  no  express  authority  to  pledge  the 
goods  for  his  own  debt;  no  custom  has 
been  proved  authorising  him  so  to  do, 
even  if  it  were  valid ;  and,  consequently, 
their  only  title  as  regards  the  goods  is 
under  the  Factors  Acts. 

Secondly,  although  an  agent  authorised 
to  receive  money  for  a  disclosed  principal 
can  only  validly  I'eceive  it  in  cash  and 
disengaged  from  any  other  relations  be- 
tween payer  and  payee,  an  agent  for  sale, 
authorised  to  employ  in  his  own  name 
a  broker  or  other  sub-agent  in  effecting 
the  sale,  may  be  satisfied  by  set-off,  or  in 
any  other  manner  in  which  a  debt  may  be 
discharged  as  between  the  agent  and  sub- 
agent.  Herew  Meyer  was  authorised  to 
employ  the  defendants  in  his  own  name, 
and  they  are  therefore  entitled  to  satisfy 
by  set-off  the  debt  arising  from  the  sale  of 
the  plaintiflSi*  goods  during  Meyer's  life- 
time. 

Thirdly,  that  the  authority  given  by 
Meyer  to  the  defendants  to  sell  the  goods 
was  withdrawn  by  his  death  and  the 
commencement  of  this  action ;  and,  con- 
sequently, that,  in  respect  of  the  moneys 
arising  from  the  sales  subsecpient  to  those 
events,  the  defendants  have  no  right  of 
set-off. 

The  plaintiffs  are  therefoi'e  entitled  to 
the  moneys  produced  by  the  sale  of  the 
goods  consigned  by  the  Soteriu,  Lmisdoicne 
and  Glen  C attach ,  after  deducting  from  those 
moneys  respectively  the  sums  of  200Z.  and 
800/.  advanced  by  the  defendants  on  these 
goods  i-espectively.  As  i-egards  the  claim 
of  the  plaintiffs  to  the  pixxjeeds  of  the 
goods  consigned  l)y  the  Beaconsfield,  the 
AnteTwr  and  the  Comtcs,  the  action 
must  be  dismissed.  Having  i-egard  to 
the  unfounded  charges  in  the  statement  of 
claim,  and  to  tlie  failure  of  the  plaintiffs 
to  establish  their  case  except  to  a  com- 
paratively small  amount,  they  must  pay 
the  costs  of  the  action  uj)  to  and  includ- 
ing the  trial,  and  each  party  must  pay  his 
own  costs  of  the  appeal.  The  Vice-Chan- 
cellor's judgment  must  be  varied  accord- 
ingly, and  an  account  must  be  directed  in 
oi-der  to  ascertain  the  amount  due  to  the 
plaintiffs  in  respect  of  the  moneys  pro- 


duced by  the  sale  of  the  goods  oonsigiied 
by  the  Soteria,  Lansdowne  and  Glen  Col- 
loch  ;  and  the  further  consideration  d  the 
action  and  the  subsequent  costs  must  be 
reserved. 


Solicitors— Michael  Abrahams  &  CJo.,  for  KppeH- 
lants;  Hollams,  Son  &  Coward,  for  respon- 
dents. 


[IN  THE  COURT  OF  APPEAL.] 

Brett,  M.R."\ 

Cotton,  L.  J.  /  In    re    the     blackbuin, 

BOWEN,  L.J.     >      ETC.,     BENEFIT    BUILDIfiO 

1883.        I      society. 
July  6.     J 

Benefit  Building  Society  —  IrweHvng 
Members — Notice  of  Wtthdraical — Iftni- 
ing-^p — Priorities  of  Investing  Memben 
inter  se, 

A  rule  of  a  benefit  building  soektg 
provided  that  any  investing  member  might 
tvithdraw,  ** provided  the  funds  permit* 
sums  not  exceeding  lOL  by  giving  Moen 
days*  notice^  and  sums  exceeding  lOL  6y 
givitig  one  7nonth*s  notice,  according  to  a 
jyrinted  forni^  and  that  no  further  UcAUi- 
ties  should  be  incurred  by  the  society  until 
s^icfi  lihember  had  been  repaid.  The  society 
went  into  liquidation^  aiid  had  assets  tohich^ 
when  realised,  wotdd  leave  a  surplus  afUr 
payment  of  all  outside  creditors,  and  the 
question  arose — the  surplus  being  insv^ 
cient  to  pay  all  the  investing  members  in 
full — whether  those  investing  members  toko 
had  given  notice  of  withdrawal  before  the 
winding-up  were  entitled  to  be  paid  in 
jyriority  to  those  investing  metnbers  %eho 
had  not  given  sxich  notice.  The  latter  doss 
contended,  first,  that  the  rule  appUed  only 
to  a  going  coivcem,  and  that  after  the 
winding-up  aU  investhig  menibers  stood  <m 
the  same  footing  ;  and,  secondly,  that  if 
the  rule  applied,  tlien,  on  its  true  construe- 
tion,  the  witJidrawing  members  were  only  to 
be  paid  out  of  a  particular  fund — namdy, 
funds  at  bank,  properly  available  for  that 
picrpose — tlt€U  is,  the  monthly  svbscriptions 
of  borrowing  members;  that  no  suchftmd 
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WM  in  existence  when  the  winding-up  com- 
menced; and  there/ore  the  tmthdrawing 
members  were  not  entitled  to  any  prefer- 
ential payment  out  of  the  other  assets  when 
realised : — Held,  thai  the  rule  applied  not 
only  to  the  society  as  a  going  concern^  hut 
must  he  applied  in  the  winding-up  to  adjust 
and  ascertain  tlie  rights  of  the  memhers  inter 
se  in  the  surplus  assets,  aiul  that  the  tmie 
construction  of  the  rule  was  that  withdravj- 
ing  memhers  were  to  he  paid  in  priority  to 
other  investing  memhers  if  the  assets  of  tlie 
society  upon  realisation  permitted,  and 
consequently  tliat  the  withdrawing  mem- 
hers were  entitled  to  the  jyreferential  pay- 
ment  they  claimed. 

This  was  an  appeal  from  a  decision  of 
the  Vioe-Chancellor  of  the  County  Palatine 
of  Lancaster  on  a  representative  case,  which 
raised  the  question  whether,  in  the  wind- 
ing-up  of  the  society,  those  investing  mem- 
bers who  had  given  notice  of  withdrawal 
prior  to  the  winding-up  were  entitled  to 
be  paid  their  moneys  in  priority  to  those 
investing  members  who  had  not  given 
notice  of  withdrawal,  or  whether  the  assets 
were  to  be  divided  rateably  between  both 
classes  of  investing  members.  The  claims 
of  the  investing  members  who  had  given 
notioe  of  withdrawal  amounted  to  about 
45,000^.,  and  the  claims  of  those  investing 
members  who  had  not  given  notice  of 
withdrawal  amounted  to  about  1 25,000/. 

It  was  conceded  that,  after  payment  of 
all  outside  creditors  and  costs  of  liquida- 
tion^  the  balance  of  the  realised  assets  of 
the  society  would  amount  to  about  45,000Z. 

The  material  rules  of  the  society  were 
the  following : — 

**  1.  The  value  of  each  share  shall  be 
10/.  Payments  of  6cf.  and  upwards  may 
be  made  by  investing  members  fortnightly, 
or  on  any  day  diuing  office  hours,  at  7  St. 
John's  Place,  Blackburn,  or  at  any  other 
place  to  which  the  business  of  the  society 
shall  be  legally  removed.  Investors  shall 
not  be  subject  to  fines.  Members  may 
subscribe  for  any  number  of  shares." 

"  2.  All  subscriptions,  when  they  amount 
to  1/.,  upon  investment  accoimts,  shall  l)ear 
interest  at  the  i-ate  of  five  per  cent. ;  when 
they  amount  to  5/.  they  shall  bear  interest 
at  six  per  cent,  (provided  the  funds  permit), 
to  be  a44^  &t  the  annual  audit,  but  such 
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interest  or  dividend  shall  not  be  paid  until 
the  shares  are  realised  or  withdrawn.  The 
directors  shall  have  power  to  alter  the 
rate  of  interest  to  be  divided.  Any  sur- 
plus profits  which  may  arise  shall  be 
carried  to  a  reserve  fund  to  meet  further 
contingencies,  and,  if  not  required  for  that 
purpose,  a  portion  thereof  may  from  time 
to  time  be  divided  amongst  the  members 
in  such  manner  as  the  consulting  actuary 
shall  determine." 

"3.  Any  member  of  this  society  shall 
be  allowed  to  withdraw  (provided  the 
funds  permit)  sums  not  exceeding  10/.  by 
giving  seven  days'  notice,  and  sums  ex- 
ceeding 10/.  by  giving  one  month's  notice, 
according  to  the  printed  form  in  the 
schedule  annexed.  No  further  liabilities 
shall  be  incurred  by  the  society  till  such 
member  has  been  repaid." 

"6.  On  the  death  of  any  member  the 
amount  due  to  him  shall  be  paid  to  his 
executors  or  other  legal  personal  repi'e- 
sentati  ves  on  payment  of  the  usual  transfer 
fee,  and  they  shall  have  and  take  as  much 
benefit  and  advantage  by,  from  and  under 
these  rules  as  the  deceased  member  ought 
to  have,  or  could  or  might  have  had,  in 
case  he  had  been  living,  and  such  executors 
or  legal  representatives  may  act  and  vote 
in  all  cases  as  fully  as  the  deceased  member. 
K  two  or  more  representatives  claim  to 
vote  at  any  meeting  of  the  society,  the  one 
first  named  in  the  probate  or  letters  of  ad- 
ministration shall  alone  be  entitled  to  vote. 
If  no  probate  or  letters  of  administration 
be  produced  to  tlie  directors  at  any  meet- 
ing within  three  months  after  the  decease 
of  the  member,  and  the  sum  due  be  under 
20/.,  the  directors  shall  be  at  liberty  to 
pay  or  distribute  such  sum  to  or  amongst 
his  widow,  children,  next-of-kin,  or  such 
person  or  persons  as  they  shall  deem  legally 
entitled  to  the  same." 

"7.  On  any  member  becoming  bank- 
rupt or  making  any  assignment  for  the 
benefit  of  his  creditors,  the  assignee  or 
trustee  of  his  estate  and  effects  shall  not, 
by  virtue  of  such  office,  become  a  member 
of  this  society,  but  may  withdraw,  sell 
or  trsmsfer  the  shares  of  such  member, 
subject  to  the  rules  of  the  society." 

"  8.  In  the  event  of  any  member,  who 
shall  not  have  obtained  an  advance,  be- 
coming lunatic  or  of  unsound  tc^4^  ^ 
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oommittee  or  guardian  of  such  lunatic 
member,  legally  appointed,  shall  be  entitled 
to  withdraw  the  sum  due  to  Buch  member. 
But  in  case  there  shall  be  no  committee 
or  guardian  appointed,  then  the  directors 
may  pay  such  sum  to  the  wife,  children  or 
next-of-kin  of  such  afflicted  member,  and 
such  payment  shall  be  made  in  such 
manner,  and  subject  to  such  conditions, 
as  the  directors  may  deem  necessary  and 
proper." 

'*  34.  The  directors  may  make  advances, 
as  the  funds  permit,  to  any  amount,  re- 
payable by  fortnightly  contributions,  ac- 
cording to  the  following  table." 

In  the  schedule  the  form  of  transfer 
was  as  follows: — *'I,  A  B,  one  of  the 
members  of  the  Blackburn  and  District 
Benefit  Building  Society,  do  hereby  aasign 
and  transfer  £  s.  d,  (being  the 
whole  or  part  of  my  interest,  as  the  case 
may  be)  in  the  said  society  to 

."  And  the  form  of  notice 
for  withdrawal  was  addressed  to  the  secre- 
tary, and  was : — "  I  hereby  give  you  notice 
that  I  desire  to  withdraw  £  (or  my 
shares,  numbered  )  from  the  society, 
BO  soon  as  the  funds  will  allow." 

The  Vice-Chancellor  held  that  those 
members  who  had  given  notice  of  with- 
drawal were  entitled  to  be  paid  their 
claim  in  priority  to  those  who  had  not 
given  notice  of  withdrawal. 

Against  this  decision  those  investing 
members  who  had  not  given  notice  of 
withdrawal  appealed. 

hicCf  Q.C.,  and  //.  Burton  Buckley,  for 
the  appellants. — First,  we  say  that  all  the 
investing  members  were  on  the  same  foot- 
ing when  the  winding-up  commenced, 
whether  they  had  given  notice  of  with- 
drawal or  not,  and  are  entitled,  after  pay- 
ment of  the  outside  creditors,  to  share  ^^ari 
passu  in  the  assets  that  may  be  realised. 
They  are  all  partnera,  in  fact,  and  in  just 
the  same  position  as  the  partnei's  in  an 
ordinary  partnei*ship  are  when  a  dissolu- 
tion of  the  partnership  takes  place. 

[Cotton,  L.J. — Is  not  the  real  question 
this — whether  the  investing  members,  on 
giving  notice  of  withdrawal,  ceased  to  be 
members)] 

Yes ;  and  that  depends  on  the  2nd  and 
3rd  rules  of  the  society.    We  say  that  an 


investing  member  did  not  oeaae  to  be  a 
member  on  giving  notioe  of  withdrawil 
unless  and  untQ  he  is  repaid. 

[Cotton,  L.J. — ^Are  not  tfaoee  who  hate 
given  notice  of  withdrawal  in  the  nme 
position  as  the  preference  sbareholden  of 
a  company  in  liquidation  who  are  entitied 
to  priority  in  the  distribution  of  the  aanli 
after  all  creditors  have  been  paidf] 

In  companies  the  articles  always  spe- 
cially provide  for  the  priority  of  prefer- 
ence shareholders,  but  there  is  notiuog 
in  these  rules  going  to  that,  and  no  pro- 
visions   as  to   a  winding-up.     The  M 
rule  only  applies  to  a  priority  whidi  may 
arise  in  a  going  concern,  and  not  to  a 
winding-up.      The  decision  of   the  late 
Master  of  the  Rolls  in  In  re  The  Mfdwd 
Society  (1)  is  in  our  fiivour.     Hie  role  of 
withdrawal  in  that  case  was  very  similar 
to    this,  and  the    same  question   aroea 
There  tiie  withdrawing  members  were  to 
be  paid  out  of  a  particalar  fund,  which 
did  not  exist  when  the  winding-up  com- 
menced ;  and  he  held  that  after  the  wind- 
ing-up the  rule  did  not  apply,  and  Uiet 
there  was  no  priority  between  the  invest- 
ing members.     Here  the  words  are,  ''pro- 
vided the  funds  permit,"  which  limit  the 
right  of  withdrawal,  and  mean  sach  time 
as  funds  will  have  come  into  the  coffen 
of  the  society  at  their  bankers  £rom  the 
monthly  payments  of   the    advanced  or 
borrowing  members,  and  then  those  fundB 
are  to  be  paid  to  the  withdrawing  members 
before  any  fresh  investment  is  made  by  the 
society.   Here,  at  the  moment  of  the  wind- 
ing-up, the  funds  did  not  permit ;  the  aode^ 
had  no  available  funds  at  bemk  for  the 
purpose,  although  there  are  some  asBsts 
which  will,  no  doubt,  be  realised  in  tiie 
winding-up.     Then  we  say  that  on  the 
rules  there  has  been  no  cesser  of  member^ 
ship.     The  notice  of  withdrawal  under 
rule  3  is  not  a  withdrawal  of  membership, 
but  a  withdrawal  of  a  sum  of  money— the 
whole  or  part  of  his  interest  in  the  aociefy, 
as  the  case  may  be.   This  view  is  supported 
by  the  6th,  7th  and  8th  rules,  and  by  the 
forms  of  notice  of  withdrawal  and  tnmsfer 
in  the  schedule  to  the  rules.     It  is  a  sum 
going  out  of  the  coffers  of  the  society,  and 
there  is  no  cesser  of  membership  until  all 

(1)  Not  reported  on  this  poin^ 
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the  money  ia  paid  out.  There  is,  there- 
fore, nothing  in  the  contract  contained  in 
these  rules  giving  the  withdrawing  mem- 
bers a  priority  over  the  other  investing 
members;  nothing  amounting  to  such  a 
preference,  therefore  the  assets  must  be 
divided  rateably  amongst  all  the  investing 
members.  Lastly,  the  withdrawing  mem- 
bers are  not  creditors.  The  ratio  decidendi 
in  the  cases  of  In  re  The  Qiieen*8  Benefit 
Building  Society  (2),  In  re  The  Nortvich, 
dx.y  Provident  Building  Society  (3)  and 
In  re  The  Donorister  Permanent  Building 
^Society  (4),  which  were  relied  on  by  the 
other  side  in  the  Court  below,  is  really  in 
our  favour.  At  any  rate,  they  are  not  con- 
clusive, if  against  us,  on  a  question  of  con- 
struction like  this. 

Eigby,  Q.Ct  and  Botch j  for  the  principal 
respondents,  the  investing  members  who 
had  given  notice  of  withdrawal,  were  not 
called  upon. 

SnoWf  for  the  official  liquidator. 

Davey,  (J.C,  and  Foard,  for  other  parties 
interested. 

Brett,  M.K. — In  this  case  a  building 
society  is  being  wound  up,  and  at  the 
moment  that  the  winding-up  commenced 
it  had  property,  which  existed,  although 
in  a  particular  form,  and  which  could  be 
realised.  At  the  moment  of  the  winding- 
up  there  were  three  classes  of  persons  who 
might  be  interested  in  that  existing  pro- 
perty :  one  was  what  is  called  outside 
creditors;  another  consisted  of  members 
who  were  entitled  under  the  rule  of  the 
Boeiety  to  give,  and  who  had  given,  notice 
to  withdraw — that  is,  to  withdmw  cei'tain 
moneys  which  they  had  subscribed  to  the 
society;  and  the  third  was,  meml)ers  of 
this  society  who  had  subscribed  money  to 
the  society,  but  who  had  not  given  notice 
of  withdrawal.  Now,  the  existing  pro- 
perty of  the  society  is  more  than  sufficient 
to  pay  the  outside  ci*editors,  and  the  ques- 
tion in  this  case  is,  what  lb  the  mode  in 
which  that  property  which  is  in  existence, 
and  which  is  to  be  realised  or  which  has 
been  realised,  is  to  be  divided  between  the 
other  two  classes,  if  it  is  to  be  divided  at 

40  Law  J.  Rep.  Chanc.  381 ;  Law  Rep.  6 
Cbanc.  815. 

(3)  45  Law  J.  Rep.  Chanc.  785. 

(4)  Law  Rep.  3  £q.  158. 
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all.  That  depends  principally  upon  the 
construction  of  the  rules,  and  after  you 
have  construed  the  rules,  then,  no  doubt, 
comes  the  question,  what  ia  the  principle 
of  law  to  be  applied.  It  was  urged  by 
Mr.  Ince  that,  whatever  might  be  the  con- 
struction of  the  rules  the  moment  before 
the  winding-up,  the  rules  are  only  made 
for  and  apply  to  what  he  calls  the  carrj'ing 
on  of  a  going  concern;  and  that,  inas- 
much as  the  winding-up  puts  an  end  to 
the  concern  as  a  going  concern,  therefore 
nothing  in  the  rul&s  is  applicable,  or  is  to 
be  applied,  after  the  winding-up.  That 
seems  to  me  to  be  a  prodigious  contention, 
and  one  which,  if  it  wei*e  true,  would  call 
upon  the  Court,  whenever  such  a  case  as 
this  comes  before  it,  to  throw  the  rules 
under  the  table — which  nolxxiy  has  ever 
suggested,  although  some  of  the  Judges 
have  sometimes  used  words  saying  that 
the  rules  are  intended  for  a  going  concern. 
No  doubt  they  are ;  but  it  does  not  follow, 
because  the  rules  were  made  for  a  going 
concern,  that  therefore,  when  the  concei'u 
is  stopped,  the  rules  are  to  be  thrown  into 
the  fire.  Tlie  consequence  does  not  follow 
from  the  premises.  Then  it  is  said  that, 
if  you  throw  the  rules  into  the  fire,  then 
all  the  persons  who  have  subscribed  to 
this  society  are  partners  without  any  rules, 
and  if  they  are  pjirtners  without  any  rules, 
then  the  principle  of  law  is  that  they  all 
share  equally  in  the  assets  which  can  bo 
realised.  That  proposition  depends  on  the 
first,  as  to  whether  you  are  to  thi'ow  the 
rules  into  the  fire.  It  seoms  to  me  that 
you  might  as  well  sjiy  that,  if  they  were 
partnership  arti(.*les,  and  an  end  wei-e  put 
to  the  partnership,  the  pai-tnership  articles 
were  made  only  for  the  partnership  as  a 
going  concern,  and  that  the  moment  the 
rights  of  the  partners  had  to  be  settled  at 
the  end  of  the  partnership,  the  articles  of 
partnership  were  no  more  a})plical)le.  One 
proposition  depends  on  the  other,  and 
neither  can  be  supported.  It  seems  to  me 
the  principle  is  this.  In  considering  how 
such  property  as  this  is  to  be  treated  with 
regard  to  the  persons  who  have  been  in- 
vesting members — I  de<.*line  to  sjiy  they 
were  partnei-s — the  question  must  be,  first 
of  all,  whether  those  who  have  given  the 
notice  to  withdraw  are  to  be  considered  as 
creditors ;  secondly,  suppose  they  are  not, 
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what  is  the  arrangement  or  contract  be- 
tween the  two  claRses,  assuming  them  to 
be  members?  What  is  the  contract  be- 
tween them  under  the  rules  with  reference 
to  the  property  in  existence,  although  it 
has  not  been  realised]  What  are  their 
rights  under  this  contract  with  each  other ) 
The  moment  you  come  to  that,  that  must 
be  determined  as  if  you  were  considering 
the  matter  the  moment  before  the  winding- 
up,  and  then  those  rights  are  to  be  applied 
to  the  division  of  the  property,  or  to  the 
mode  in  which  it  is  to  be  treated  after  the 
winding-up. 

Now,  it  was  suggested  in  tlie  Court 
below  that  these  people  who  had  given 
notice  to  withdraw  are  creditors,  or  are  to 
be  treated  as  if  they  were  creditors,  and 
for  that  the  expression  used  by  the  learned 
Judges  in  the  cases  of  The  Queen's  Benefit 
Building  Society  (2)  and  The  Norwich  Pro- 
vident Building  Society  (3)  were  relied  on. 
I  do  not  think  it  necessary  for  us  to  decide 
in  the  present  case  whether  these  people 
are  to  be  treated  as  if  they  were  creditors 
or  not,  or  to  determine  that  they  are 
creditors.  That  they  would  be  creditors 
of  the  same  kind  as  what  have  been  called 
the  outside  creditors  I  do  not  suppose; 
that  they  are  to  be  treated  as  creditors  it 
is  not  necessary  to  determine ;  but  I  should 
be  inclined  to  think  very  much  that  the 
I'eal  meaning  of  those  Judges  was  that  as 
between  them  and  the  other  class  they 
were  to  be  treated  as  creditoi's. 

Now,  it  hs\&  been  strongly  urged  that 
they  did  not  cease  to  be  members.  If  they 
did  cease  to  be  members  on  giving  notice 
of  withdrawal,  then  they  must  be  in  the 
nature  of  ereditoi's,  whether  you  could  say 
that  they  were  the  same  as  outside  creditors 
or  not.  I  do  not  think  it  is  necessary  to 
determine  that  they  ai-e  not  members.  I 
will  assume,  for  the  purpose  of  my  deci- 
sion,  that  they  remain  membere  aa  between 
themselves  and  thase  persons  who  have 
not  given  notice.  Then  I  «ay  that  the 
question  is,  what  are  their  rights  with 
regard  to  each  other  by  mutual  agreement 
between  themselves,  and  ai'e  they  to  be 
construed  as  if  we  were  construing  the 
rules  the  moment  before  the  winding-up  1 
Upon  that  it  has  l)een  said  that  the  mutual 
agreement  is  that  those  who  have  given 
notice  to  withdraw  shall  be  paid  only  out 


of  a  particular  fund,  and  that  the  existoiee 
of  that  particular  fund,  therefore,  is  a  con- 
dition precedent  to  their  right  to  be  paid, 
and  that  that  fund  did  not  exist  the 
moment  before  the  winding-up,  and  there- 
fore there  was  no  condition  that  they 
should  be  paid  in  any  other  way  than  the 
persons  who  had  not  given  notice.  And 
if  the  construction  of  these  roles  had  been 
that  they  were  only  entitled  to  he  paid 
out  of  a  particular  fund,  and  that  fond 
had  not  existed  at  the  time  of  the  winding- 
up,  then  I  am  inclined  to  think  that  tibs 
condition  not  having  been  fnlfiUed  iHueh 
entitled  them  to  payment  any  more  than 
tlie  others,  there  ootdd  not  have  been  my 
priority  with  regard  to  them  over  the 
others  under  the  winding-np.  Then. I 
should  have  thought  that  ^e  prino^ 
applied  by  the  late  Master  of  Uie  BoDe 
in  In  re  The  Mutual  Society  (1)  would 
have  been  applicable  in  this  case — ^tbat  is 
to  say,  that  if  the  conatmction  of  these 
rules  is  the  same  in  effect  as  the  constrac- 
tion  of  those  rules,  then  his  dedsion  wooM 
have  been  followed.  But  the  qnestian  jm, 
whether  the  construction  of  thiB  rule  is  in 
effect  the  same  as  the  construction  whidi 
he  put  upon  those  rules.  With  regard  to 
that  point,  of  course,  that  case  cannot  help 
us  at  all.  The  construction  of  one  set  of 
rules  cannot  help  us  in  the  construction  of 
another  set  of  rules  which  are  not  iden- 
tical. We  are  therefore  driven  to  oonetrae 
these  rules. 

It  has  been  very  strongly  argued  thit 
there  ai*e  words  in  the  3rd  rude  which 
make  the  right  of  the  withdrawing  mem- 
bers to  payment  to  be  a  right  to  payment 
only  out  of  a  particular  fund,  and  there- 
fore that  the  existence  of  that  fund  is  s 
condition  precedent  to  their  right  to  pa?- 
ment.  That  depends  on  whether  the 
words  "  provided  the  funds  permit "  mean 
funds  immediately  ready  to  be  handed 
over — ^that  is,  funds  at  the  hankers  im- 
mediately available  for  the  purpose— or 
whether  they  only  mean  provided  the 
property  of  the  society  is  such  as  would 
upon  calculation  or  upon  realisation  permit 
payment.  Accordingly,  it  was  argued  thsi^ 
inasmuch  as  the  same  words  are  used  in 
the  second  rule,  they  will  bear  the  asine 
meaning  in  the  3rd  rule  as  they  do  in  the 
2nd.     Then  it  was  argued  that,  under  tlie 
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2nd  rule,  they  did  mean  a  fund  imme- 
diately applicable  to  payment.  But  the 
argument  so  put  forward  is  unfortunately 
— ^the  moment  the  first  part  of  the  argu- 
ment is  looked  at,  namely,  that  the  rules 
aie  alike  because  the  terms  are  alike,  and 
that  therefore  the  construction  of  the  2nd 
rule  being  one  way,  the  construction  of 
the  3rd  rule  must  be  the  same — a  fatal 
blow  to  the  person  who  brings  forward 
that  argument,  because  it  is  perfectly  clear 
under  the  2nd  rule  that  the  terms  do  not 
mean  a  fund  immediately  applicable  to  be 
handed  over.  The  2nd  rule  says:  "All 
subscriptions,  when  they  amount  to  \L 
upon  investment  accounts,  shall  bear  in- 
tOTest  at  the  rate  of  five  per  cent."  Then 
it  says :  "  When  they  amount  to  5/.  they 
shall  bear  interest  at  six  per  cent.,  pro- 
vided the  funds  permit."  To  my  mind 
there  was  never  anything  more  clear  than 
that.  That  provision  only  apphes  to  the 
question  of  the  six  per  cent.,  and  not  the 
five  per  cent.,  "  to  be  added  at  the  annual 
audit,  but  such  interest  or  dividend  shall 
not  be  paid  imtil  the  shares  are  realised 
or  withdrawn."  It  is  obvious  to  my  mind 
that  the  interest  is  to  be  calculated,  and  is 
to  be  placed  to  the  credit  of  the  share  be- 
fore the  time  when  the  money  is  payable, 
or  is  in  a  fit  state  to  be  handed  over.  If 
that  be  so,  the  words  "  provided  the  funds 
permit "  cannot  mean  funds  at  the  bankers. 
It  must  mean  provided  the  state  of  the 
company's  property  is  such  as  to  i)ermit  of 
a  declaration  of  a  dividend  of  six  per  cent. 
If  that  is  the  meaning  of  it  in  the  2nd 
rale,  then  the  argument  tliat  the  3rd  rule 
is  to  be  construed  according  to  the  2nd 
mie  is  fatal  to  the  appellants'  contention. 
Bat  whether  it  is  so  or  not,  it  seems  to 
me  it  is  impossible  to  say  that  "  provided 
the  funds  permit"  shall  l>e  construed  so 
Htrictly  as  to  mean  funds  at  the  hinkei-s. 
It  seems  to  me  that  no  meaning  at  all,  and 
no  effect  at  all,  can  be  given  to  this  3rd 
rule,  as  between  the  meml)ers  who  give 
notice  to  withdraw  and  members  who  do 
not,  unless  the  meaning  is  that,  as  between 
them,  it  is  an  arrangement  that  thase  who 
have  given  notice  to  withdraw  shall  be 
paid,  if  the  property  of  the  company  will 
permit  it,  out  of  the  property  of  the  com- 
pany before  the  others.  As  between  them, 
therefore,  it  is  an  agreement  that  the  one 
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shall  be  paid  in  priority  to  the  other. 
That  is  the  whole  meaning  of  it,  and  it 
has  no  meaning  unless  it  has  that.  There- 
fore, if  I  had  to  construe  these  rules  at  the 
moment  before  the  winding-up  began,  I 
should  say  that  there  was  an  arrangement 
between  those  membei's  who  had  given 
notice  to  withdraw  and  those  members 
who  had  not  given  notice  to  withdraw, 
that  the  pi-operty  of  the  company  should  be 
so  divided  that  those  who  had  given  notice 
to  withdraw  were  to  be  paid  before  those 
who  have  not  given  notice  to  withdraw. 
If  that  were  so  the  moment  before  the 
winding-up,  it  seems  to  me  that  after  the 
winding-up  that  agreed  rule  between  those 
two  sets  of  people  is  to  be  carried  out 
under  the  winding-up,  if  under  the  wind- 
ing-up thei-e  is  any  property  that  is  to  be 
divided  between  them.  For  these  reasons 
I  am  of  opinion  that  the  decision  of  the 
Vice-Chancel  lor  was  right,  and  that  there 
is  nothing  in  the  cases  decided  by  the  late 
Master  of  the  Bolls  which  is  in  conflict 
with  that  decision  or  the  decisions  on  which 
the  learned  Vice-Chancellor  relied. 

Cotton,  L.J. — In  this  case  it  is  con- 
ceded that  there  are  funds  enough  to  pay 
all  those  creditors  who  never  were  mem- 
bers of  the  society,  and  the  only  point  we 
have  to  consider  is  one  between  those  in- 
vesting membei-s  who  have  given  notice  of 
withdrawal  and  those  who  have  not  given 
notice,  the  question  bfeing  how  are  they 
to  be  piid  out  of  the  funds  remaining 
after  paying  those  ci*editors  called  outside 
creditors. 

Now,  as  the  outside  creditors  have  been 
got  rid  of,  and  as  the  question  is  simply 
one  of  contract  between  the  parties,  one 
asks  wliat  contract  did  the  members  come 
to  between  themselves  at  the  time  when 
this  society  was  formed]  That  is  the 
question  for  us.  That  really  turns  on 
rule  3,  which  provides  tliat  the  members 
of  the  society  shall  be  allowed  to  withdraw, 
"provided  the  funds  permit";  and  then 
they  ai-e  to  be  repaid;  and  no  further 
liabilities  are  to  be  incuired  by  the  society 
until  they  aro  repaid.  It  is  said  that  that 
rule  does  not  give  those  members  who 
have  given  notice  of  withdrawal  any 
priority  as  i-egards  the  other  members, 
who,  at  the  moment  before  they  gave  their 
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notices,  were  in  the  same  position  as  them- 
selves,  because  the  society  is  now  being 
wound  up.  Before  the  society  was  being 
wound  up  undoubtedly  they  had  a  right, 
which  those  who  had  not  given  notice  had 
not,  to  receive  the  repayment  of  their 
money.  I  will  deal  with  the  question  as 
to  "  provided  the  funds  permit "  presently. 
To  that  extent  they  not  only  had  a  right 
to  payment,  but  they  had  also  a  priority ; 
and  wliat  the  other  members  now  desire 
to  do  in  the  winding-up  is  to  put  them  in 
the  same  position  as  if  they  had  never 
acquired  any  such  right.  It  was  argued 
generally  in  this  way:  that  that  gave 
them  a  right  to  payment  when  the  concern 
is  a  going  concern,  which  all  members  of 
couree  have,  whether  they  have  given 
notice  or  not  when  the  concern  is  wound 
up,  because  then  there  must  be  an  equal 
division  of  the  asseU  amongst  all  the 
memljers.  They  were  only  to  get  a  divi- 
sion in  their  favour  of  the  assets  if  they 
gave  notice  and  were  repaid  whilst  the 
society  was  a  going  concern,  and  therefore 
in  the  winding-up  they  are  in  just  the 
same  position  as  if  no  such  notice  had  been 
given.  To  my  mind  there  is  an  essential 
fallacy  in  that.  What  is  a  partner,  as 
such,  entitled  to,  and  why — I  will  say 
member  rather  than  partner — when  there 
is  no  contract  regulating  what  are  his 
rights  on  a  winding-up  of  the  partnership  1 
He  is  entitled — not  upon  the  contract, 
l)ecause  I  assume  tKei-e  is  no  provision  in 
it,  as  there  is  none  here — when  all  the 
liabilities,  including  contracts  which  he 
has  made  with  his  co-partner,  have  been 
fnl tilled,  to  i-eceive,  in  consequence  of  his 
position  as  a  member  of  the  partnership, 
an  ecjual  share  of  the  remaining  assets. 
He  has  no  conti-act  with  his  co-partners 
that  he  shall  have  that,  but  the  law  gives 
tbit  to  him  in  consequence  of  his  being  a 
partner,  and  gives  it  only  when  all  the 
contracts  whicli  he  has  entered  into, 
including  those  with  hLs  co-partners  or 
fellow  members,  have  been  satisfied. 
Therefore,  from  that  proposition,  inde- 
pendently of  the  construction  of  the  miles 
which  I  shall  presently  mention,  it  neces- 
sarily follows  that  when  the  winding-up 
took  place  the  members  were  pLiced  in 
exactly  the  same  position  as  certain  part- 
ners who  have  contracted  in  the  same  way 


as  those  members  we  are  dealing  with, 
and  as  to  whom  there  is  no  oontnust,  and 
who  merely  get  what  they  are  entitled  to 
on  a  dissolution  as  the  necessary  incident 
of  law  from  their  position  of  members  who 
have  already  paid  all  that  which  by  the 
contract  they  have  bound  themselves  to 
pay. 

But  then  it  was  said  that  the  3rd  role 
on  its  true  construction  is  one  which  ap- 
plies only  to  a  going  ooncem,  and  does 
not  apply  to  a  winding-up.  That  depends 
on  these  words :  '*  provided  the  funds  per- 
mit.'' Let  us  see  whether  that  can  be  the 
proper  meaning  of  it.  First  of  all,  I  refer 
to  the  last  clause  in  the  rale : ''  No  further 
liability  shall  be  incurred  by  the  society 
till  such  member  has  been  repaid."  It 
was  said  very  ingeniously  by  Mr.  Buddey 
that  that  applied  to  their  not  making  any 
further  advances  to  members  who  wished 
to  be  advanced.  That  may  be  one  litfaility 
on  the  contract,  but  the  society  might 
incur  other  liabilities ;  and  this  clause,  as 
I  understand  it,  fully  recognises  the  fuA 
that  there  might  not  be  at  the  immediate 
moment  when  the  notice  to  withdraw  was 
given  any  cash  in  hand  immediately  avail- 
able, because  it  in  effect  provides,  in  order 
that  future  sums  coming  into  the  han^  of 
the  directors  should  not  be  diverted,  that 
until  those  who  have  withdrawn  have 
been  repaid  what  they  are  entitled  to  in 
consequence  of  their  notice  to  withdraw, 
no  liability  shall  be  incurred  which  should 
have  precedence  over  their  claim.  We 
must  also  look  at  the  words  "provided 
the  funds  permif  I  will  not  refer  again 
to  the  2nd  rule,  which  I  think  negatives 
by  the  use  of  those  words,  '*  where  no 
payment  has  been  made,"  the  argument 
that  they  mean  '*  provided  there  are  funds 
in  hand  at  the  bankers ;  cash  to  meet  and 
provide  for  it  at  the  right  moment"  Bat 
they  have  to  my  mind  this  other  obvious 
meaning :  ''  provided  there  are  assets  of 
the  society,  available  for  the  purpose,  with- 
out making  any  call  on  the  membcos  for 
that  purpose."  That  being  so,  this,  in  my 
opinion,  is  not  in  any  way  a  rule  whidi 
only  applies  to  the  case  of  a  going  concern. 
The  solvency  of  the  funds  will  be  ascer 
tained  by  the  winding-up;  and  therefoie 
it  cannot  be  said  when  the  fimds  are 
solvent)  as  they  are  in  this  case,  to  pay 
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the  withdrawing  members,  that  that  is  a 
role  which  canDot  be  carried  out  in  this 
society  in  consequence  of  the  winding-up. 
It  was  also  a  little  argued,  I  think,  that 
all  these  rules  must  generally  be  rules  only 
applying  to  a  going  concern.  I  do  not,  on 
a  question  of  construction,  wish  to  refer  to 
any  other  authority,  but  the  case  of  In  re 
The  Doncaater  Permanent  Building  Society 
(4)  is  against  that.  It  is  true  that  there 
the  provisions  in  the  rules  are  veiy  dif- 
ferent to  these.  But  there,  although  pro- 
bably they  did  a  little  more  point  to  a 
going  concern  than  the  rules  do  here,  the 
Court  after  the  winding-up  regulated  the 
rights  of  the  parties,  and  said  what,  in 
their  opinion,  was  the  true  construction  of 
those  rules,  which  were  not  more  applic- 
able to  the  time  when  the  society  had 
ceased  to  be  a  going  concern  than  these 
are.  There  was  another  authority  much 
relied  on  as  against  the  construction  I  put 
on  these  rules.  That  was  the  case  of  In 
re  The  Mutual  Society  (1),  before  the  late 
Master  of  the  Rolls.  In  my  opinion  that 
cannot  help  us  here,  nor  can  it  be  con- 
sidered as  laying  down  any  general  rule, 
because  there  was  in  express  terms  a  rule 
there  that  the  sums  which  the  withdraw- 
ing members  desired  to  have  should  be 
paid  solely  out  of  a  particular  fund — money 
existing  at  the  time  of  the  notice  of  with- 
drawal, comprised  exclusively  of  sums 
which  had  been  paid  as  premiums  upon  or 
received  in  respect  of  the  payment  of  ap- 
propriations. Of  course  those  could  not 
exist  after  the  winding-up,  and  although 
it  was  provided  that  payment  in  all  cases 
should  be  only  made  in  rotation,  I  cannot 
see  how  that  assists  in  making  that  case 
available  here,  because  if  payments  in 
rotation  were  only  to  be  made  out  of  a 
fond  which  did  not  exist  at  the  time  the 
notice  was  given,  and  which  could  not  be 
farouffht  into  existence  after  the  winding- 
up,  that  shews  conclusively  that  the  rule 
could  not  have  had  any  application,  and 
could  not  be  made  available  in  support  of 
the  claims  of  those  who  said  they  were 
entitled  to  be  repaid  first  in  the  winding- 
up  as  between  themselves  and  the  members 
who  have  not  given  notice.  In  my  opinion 
the  true  construction  of  this  rule  is,  that 
here  there  is  a  contract  between  the  par- 
as to  the  repayment  of  those  who  gave 
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the  notice  of  withdrawal — not  in  any  way 
limited  or  put  an  end  to  by  the  winding- 
up  ;  and  therefore  this  priority  must  pre- 
vail, as  the  V ice-Chancellor  has  ruled. 

It  is  unnecessary  to  say  whether  these 
persons  are  creditors  or  not.  If  it  were 
necessary  to  decide  it,  I  should  say  that 
they  were  creditors — but  of  course  creditors 
who  cannot  compete  with  those  creditors 
who  are  not  members ;  but  still  they  are 
creditors,  although  from  being  themselves 
members,  whose  agents  had  contracted 
with  the  other  creditors,  they  are  not 
entitled  to  come  in  competition  with  them, 
when  the  society,  of  which  they  were 
members  when  the  contract  was  made,  is 
insolvent. 

Bo  WEN,  L.J. — I  am  of  the  same  opinion. 
I  think  this  is  the  purest  question  of  con- 
struction that  ever  came  before  the  Court. 
There  certainly  is  no  question  between  the 
appellant  and  any  outside  creditor.  The 
funds  permit  of  paying  outside  creditors, 
and  all  we  have  got  to  determine  is,  under 
a  rule  which  provides  that  persons  who 
are  members  of  a  society  may  give  a  par- 
ticular notice  of  withdrawing  a  particular 
sum,  or  a  particular  interest,  from  the 
common  funds  of  the  society,  what  is  the 
effect  of  the  rule  upon  the  members  who 
give  the  notice  %  The  persons  whose  re- 
spective rights  we  have  to  consider  are 
persons  who  have  been  members  of  that 
society,  and  who  at  a  given  moment  have 
given  this  notice.  In  what  position  does 
that  place  them  as  regards  the  members 
of  the  society  who  have  not  given  the 
notice ) 

It  is  a  pure  question  of  the  construction 
of  the  rule.  It  is  just  as  much  a  question 
of  construction  as  if  we  were  construing  a 
partnership  article  in  articles  of  partner- 
ship. The  distinguished  counsel  who  argued 
this  case  before  us  have  drawn,  I  think,  at 
least  three  red  herrings  across  the  path  of 
the  Court  in  the  hope  that  we  sliould  be 
drawn  off  the  scent.  First,  they  discussed 
the  question  whether  the  effect  of  giving 
this  notice  was  to  make  the  persons  who 
gave  it  no  longer  partners,  or  whether 
they  did  not  still  continue  partners ;  then 
they  discussed  the  question  whether  these 
persons  who  gave  the  notice  were  creditors; 
and  lastly,  whether  they  were  members 
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after  giving  the  notice.  That  is  to  Bay, 
they  began  to  consider  with  regard  to  the 
creditor,  partners  and  members— each  of 
which  is  a  term  classifying  and  categorising 
particular  rights  arising  out  of  a  contract 
— ^they  began  to  invite  us  to  consider  what 
class  these  particular  persons  belonged  to 
before  they  wished  us  to  decide  what  the 
exact  effect  of  the  rule  was,  and  what  was 
the  exact  right  it  gave.  The  rights  of  a 
creditor  depend  upon  the  contract  made 
between  himself  and  the  persons  whose 
creditor  he  is.  The  rights  of  a  partner 
depend  upon  the  contract  which  he  has 
made  with  the  person  whose  partner  he 
either  is  or  was  at  one  time.  The  right 
of  a  member  of  a  society  depends  on  con- 
tract. "  Member "  is  not  a  term  of  art, 
and  it  may  mean  different  things  accord- 
ing as  you  apply  the  term  to  persons  out- 
side the  society,  or  as  you  apply  it  to  the 
rights  which  arise  under  the  rules  to 
])er8ons  within  the  society.  But  in  every 
case  it  is  a  question  of  contract.  I  think 
the  Court  rightly  declined  to  be  led  into  a 
discussion  as  to  which  category  this  par- 
ticular class  belonged  until  we  had  con- 
sidered the  rule. 

Then  we  come  to  the  constiTiction  of 
rule  3,  on  which  it  all  turns.  There,  again, 
the  distinguished  counsel  who  argued  this 
case  began  by  inviting  us  to  look  at  four 
or  five  other  cases.  Four  or  five  other 
cases  decided  upon  different  rules  might 
be  extremely  useful  if  the  principle  of  con- 
struction were  not  clear.  But  where  is 
the  ambiguity  about  any  principle  of  con- 
sti'uction  to  be  applied  to  this  case  ?  When 
you  construe  articles  of  a  mutual  benefit 
society,  it  does  not  require  an  oracle  to  tell 
you  you  must  construe  them  with  reference 
to  the  subject-matter — that  is  to  say,  with 
reference  to  a  mutual  benefit  society — 
any  moi-e  than  it  requires  an  oracle  to  tell 
you,  when  you  are  construing  articles  of 
{)artnership,  to  be  sure  to  b^  in  mind 
that  you  are  dealing  with  the  rights  of 
partners.  Both  Mr.  Ince  and  Mr.  Buckley 
asked  us  to  look  at  a  particular  case  de- 
cided by  the  late  Master  of  the  Bolls,  for 
the  purpose  of  shewing  that  when  you  are 
dealing  with  articles  which  relate  to  giving 
notice  of  withdrawal  in  building  societies 
you  are  to  read  thase  articles  as  if  they 
were  to  bo  app\ied  only  to  a  going  con- 


cern. I  feel  sure  that  no  such  preposteroiu 
proposition  ever  entered  into  so  ladd  and 
learned  a  mind  as  that  of  the  late  Master 
of  the  Rolls.  It  puzzled  me  very  mudi,  I 
confess,  when  I  heard  his  judgment  cited 
for  that  purpose.  The  late  Master  of  the 
Bolls  said,  as  every  man  of  sense  wonid 
say,  that  rules  are  made  for  a  going  ocni- 
cem,  and  that  you  most  look  at  the  rules. 
What  has  been  suggested  in  argument 
cannot  be  the  general  principle  of  con- 
struction, because,  as  the  present  Master 
of  the  Bolls  has  well  said,  the  moment 
there  is  a  winding-up  you  might  throw 
the  rules  under  the  table.  Therefore,  that 
principle  could  not  be  found  in  the  case 
cited,  and,  what  is  more,  it  was  not  found 
there  as  soon  as  it  came  to  be  looked  inta 
All  that  that  case  decided  was  that  when 
there  was  a  special  fund  pointed  out  for 
the  payment  of  withdrawing  members— a 
fund  that  did  not  and  could  not  exist  after 
the  winding-up — the  members  who  were 
only  to  be  paid  out  of  that  fund,  whidi 
could  not  exist  in  the  winding-up,  were 
not  entitled  to  a  preferential  payment  out 
of  the  assets  in  the  winding-up. 

Now,  I  have  very  little  to  add  to  wbat 
has  been  said  about  the  construction  of 
this  particular  rule.  If  MLr.  Inoe  and  Mr. 
Buckley  could  make  out  that  the  words 
"  provided  the  funds  permit "  were  to  he 
construed  in  rule  3  as  "provided  the 
society  as  a  going  concern  has  at  the 
moment  money  in  its  hands  for  repay- 
ment by  borrowers  which  has  not  yet  been 
re-invested,"  then,  of  course,  if  the  with- 
drawal was  only  to  take  effect  in  an  event 
of  that  sort,  it  could  not  apply  to  the 
general  funds  or  assets  of  the  company 
after  the  winding-up.  But  is  there  any 
reason  for  so  deciding  t  Putting  rule  3 
side  by  side  with  rule  2,  if  we  are  to  take 
the  words  as  meaning  the  same  in  rule  3 
as  they  do  in  rule  2,  it  certainly  does  not 
mean  that.  In  any  event,  it  does  seem  to 
me  that,  whatever  those  words  may  mean, 
the  rule  can  only  have  any  sensible  effect 
if  you  construe  it  as  giving  a  member  an 
indefeasible  right,  on  serving  his  notice  of 
withdrawal,  to  be  paid  his  money  if  the 
funds  permit  and  as  soon  as  the  funds 
permit.  What  case  may  or  may  not  fiiD 
within  the  words  ''provided  the  funds 
permit"  it  b  not  necessaiy,  I  think,  to 
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decide  at  the  moment.  Here  the  funds  ex 
concessia  do  permit  after  the  winding-up, 
and  even  if  they  did  not  permit  hefore, 
these  words,  I  think,  apply.  It  seems  to 
me  the  rule  cannot  have  any  sense  at  all, 
unless  it  gives  the  members  of  the  society  a 
right  indefeasibly  to  be  paid  upon  serving 
their  notice  of  withdrawal. 


Solicitors— Bolton,  Robbins  &  Busk,  agents  for 
T.  k  R.  C.  Radcliffe,  Blackburn,  for  appellants ; 
Chester  Sc  Co.,  agents  for  11.  Al.  Richardson, 
Bolton-le-Moor,  for  respondents ;  W.  Danger, 
Liverpool,  for  the  official  liquidator ;  Robin- 
son, Son  &  Gill,  Blackburn,  for  other  parties. 
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[IN  THE  COURT  OF  APPEAL] 

Bankruptcy. 

Baqoallay,  L.J. 

CJoTTON,  L. J.         I    JEx  parte  hill  ;  in  re 

BoWSNy  L.J.  I  BIRD. 

1883. 
May  24,  31. 

Bankruptcy — Fraudulent  Preference — 
Statutory  Definition  of — Motive  of  Debtor 
^Bankruptcy  Act,  1869  (32  (t  33  Vict.  c. 
71),«.  92. 

In  determining  whether  a  transaction 
amounts  to  a  fraudulent  preference  the 
Court  ought  now  to  have  regard  simply  to 
the  statutory  definition  of  fraudulent  jyre- 
ference  contained  in  section  ^2  of  the  Bank- 
ruptcy Act,  1869.  It  is  not  necessary  to 
shew  that  the  debtor's  sole  motive  in  makifuj 
the  conveyance  was  to  prefer  a  creditor ; 
hut  it  is  sufficient  to  shew  that  tfiat  was 
his  substantial  object  or  view.  The  mere 
fact  that  he  may  have  had.  also  some  view 
of  an  advantage  to  himself  does  not  prevent 
the  application  of  section  92. 

On  the  2nd  of  October,  1882,  A.  A. 
Bird,  who  carried  on  business  as  a  grocer, 
executed  a  bill  of  sale  of  all  his  stock-in- 
trade  and  other  propei'ty,  except  his  book 
debts,  to  one  Feldman,  a  money-lender,  as 
security  for  an  advance  of  140/.  The  deed 
was  duly  registered.  At  this  time  Bird 
was  indebted  to  Messrs.  Bennett  <fe  Hill,  a 


wholesale  firm,  who  supplied  him  with 
goods  to  the  amount  of  120/.  This  sum 
was  not  actually  due,  as  under  the  arrange- 
ment between  them  Bennett  <Ss  Hill  allowed 
Bird  ten  weeks'  ci'edit  on  all  transactions ; 
but  about  70/.  of  the  120/.  was  due  in 
October.  Upon  becoming  aware  of  the 
execution  of  the  bill  of  sale  to  Feldman, 
Bennett  &  Hill,  together  with  their  solicitor, 
had  an  interview  with  Bird,  and  told  him 
they  were  about  to  issue  a  writ  against 
him.  This  led  to  the  following  arrange- 
ment. Hill  was  to  advance  to  Bird  270/., 
to  be  secured  by  a  bill  of  sale  upon  all  his 
stock-in-trade  and  other  property,  except 
book  debts.  Of  the  270/.,  140/.  was  to  go 
to  pay  off  Feldman,  120/.  to  pay  off  the 
debt  to  Bennett  &  Hill,  and  10/.  for  ex- 
penses of  preparation  of  the  deed,  &c.,  and 
Feldman's  bill  of  sale  was  to  be  transferred 
to  Hill.  This  arrangement  was  duly  carried 
out. 

On  the  20th  of  October,  1882,  Bird 
filed  a  liquidation  petition  in  the  Norwich 
County  Court,  and  on  the  6th  of  November 
a  trustee  was  appointed.  On  the  18th  of 
October  Hill  had  taken  possession  of  the 
goods  comprised  in  the  bill  of  sale,  and  on 
his  attempting  to  sell  them  the  trustee 
paid  him  the  270/.  under  protest,  and  ap- 
plied to  the  County  Court  to  have  the  bill 
of  sale  declared  void  as  against  him. 

Bird  was  examined  for  the  purpose  of 
shewing  that  his  object  in  giving  the 
second  bill  of  sale  was  to  pay  off  Feldman, 
who,  he  feared,  was  about  to  seize  his 
goods.  There  was  also  evidence  to  shew 
that  Bird  was  influenced  by  the  threat  of 
proceedings  by  Bennett  &  Hill,  a  writ 
being  actually  shewn  to  him  at  the  inter- 
view which  took  place  between  them. 

The  County  Court  Judge  held  that  the 
bill  of  sale  was  void  as  against  the  trustee, 
both  as  an  act  of  bankruptcy  and  as  a 
fraudulent  preference,  and  ordered  Hill  to 
repay  the  270/.  to  the  trustee. 

Against  this  decision  Hill  appealed. 
The  appeal  came  on  for  hearing  on  the 
26th  of  February,  1883. 

/?.  Vaughun  Williams,  for  the  appellant. 
— Bird's  motive  in  giving  the  bill  of  sale 
was  not  to  prefer  Bennett  &  Hill,  but  in 
order  to  stave  off  an  impending  seizure  by 
Feldman. 
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Firday  Knight,  for  the  respondent,  waa 
not  called  upon. 

Bacon,  C.J. — In  my  opinion  a  more 
clear  case,  or  one  more  totally  unarguable, 
was  never  submitted  to  the  Court.  Mr. 
Williams's  contention  is  without  a  shadow 
of  support.  His  client  himself  says,  in  the 
affidavit  which  has  been  read,  "  Our  object 
in  taking  the  security  wbjb  to  get  security 
for  our  debt."  The  case  is  quite  plain.  By 
a  contrivance,  this  appellant,  without 
parting  with  a  shilling  of  his  money,  ex- 
cept what  he  paid  off  to  the  former  bill  of 
sale  holder,  and  which  sum  the  bill  of  sale 
holder,  it  seems,  is  now  in  a  fair  way  of 
losing,  changed  a  book  debt  which  was 
due  to  him  into  a  debt  secured  by  a  bill 
of  sale,  which  was  given  to  secure  that 
debt,  and  nothing  else.  The  farce  of  ex- 
changing cheques,  and  drawing  a  cheque 
in  favour  of  the  debtor  which  he  was  in- 
duced to  indorse  to  the  firm  and  hand 
over,  was  a  piece  of  mere  acting — mere 
nonsense.  The  transaction  was,  in  my 
opinion,  a  gross  fraud.  The  order  appealed 
from  was  perfectly  right,  and  the  appeal 
must  be  dismissed,  with  costs. 

Against  this  decision  Hill  appealed. 

R,  VaiufJian  WiUianis,  for  the  appellant. 
— The  bill  of  sale  is  not  void,  either  as  a 
fraudulent  preference  or  as  an  act  of  bank- 
ruptcy. To  make  it  void  as  a  fraudulent 
preference  under  section  92  of  the  Bank- 
ruptcy Act,  1869  (1),  it  must  be  shewn 
that  the  debtor's  sole  motive  was  to  prefer 
the  creditor — Brown  v.  Kempton  (2).  The 
old  law  has  not  been  altered  in  this  re- 

• 

(1)  Section  92 :  "  Every  conveyance  or  trans- 
fer of  i)roportj%  or  charge  therein  made,  every 
pa>Tnont  made,  every  obligation  incurred,  and 
every  judicial  proceeding  taken  or  suffered  by 
any  person  unable  to  pay  his  debts  as  they  be- 
come due  from  his  own  moneys  in  favour  of  any 
creditor,  or  any  person  in  trust  for  any  creditor, 
with  a  view  of  giving  such  creditor  a  preference 
over  the  other  creditors,  shall,  if  the  person 
making,  taking,  paying  or  suffering  the  same 
become  bankrupt  within  three  months  after  the 
date  of  making,  taking,  paying  or  suffering  the 
same,  be  deemed  fraudulent  and  void  as  against 
the  trustee  of  the  bankrupt  appointed  under 
this  Act ;  but  this  section  shall  not  affect  the 
rights  of  a  purchaser,  payee  or  incumbrancer  in 
good  faith  and  for  valuable  consideration." 

(2)  19  Law  J.  Rep.  G,P.  169. 


spect  by  section  92  (1) — Bx  parte  Top- 
hain  (3),  Ex  parte  Hitchcock  (4),  Butter 
V.  Stead  (5)  and  Ex  parte  Tempest  (6). 

In  this  case  the  object  of  Bird  was  to 
obtain  in  Hill  a  more  lenient  creditor  than 
the  money-lender  was  likely  to  prove. 

[BowEN,  L.J.,  referred  to  Ex  parte 
Griffith  ;  in  re  WUcoxon  (7) J 

At  any  rate,  there  was  siimcient  presBiire 
by  Hill,  and  he  is  protected  by  the  latter 
partof  section  92(1).  Then,  as  to  its  being 
void  as  an  act  of  bankruptcy  under  sec- 
tion 6,  sub -section  2,  when  that  sub-sectton 
speaks  of  a  ''fraudulent  oonveyajioe,''  it 
refers  to  a  fraud  depending  on  the  effect 
of  the  act  of  the  debtor.  The  effect  of  his 
act  must  be  to  defeat  or  delay  crediton. 
The  sort  of  assignments  which  have  been 
held  to  be  fraudulent  are  those  which  of 
their  nature  must  have  the  effect  of  de- 
feating or  delaying  creditors — In  re  Wood 
(8).  Here  the  debtor  had  put  the  whole 
of  his  l^^l  estate  in  the  property  out  of 
his  power  by  the  execution  of  the  bill  of 
sale  to  Feldman.  The  execution  of  the 
second  bill,  therefore,  could  not  afiect  the 
legal  remedies  of  the  creditors. 

[Cotton,  L.J. — K  you  are  right,  there 
is  nothing  to  prevent  a  man  troxn.  aaagn- 
ing  the  whole  of  his  property  as  security 
for  a  small  advance,  and  then  dealing  with 
his  equity  of  redemption  in  any  way  he 
pleases.] 

The  real  test  is  whether  the  neceesazy 
effect  of  the  deed  is  to  produce  insolvency 
— Smith  V.  Carnhan  (9). 

[Cotton,  L.J. — If  by  the  execution  of  a 
deed  a  man  puts  so  much  of  his  property 
out  of  his  power  that  he  is  not  able  to  pay 
his  debts,  the  effect  of  the  deed  is  to  nukke 
him  insolvent.  Where  was  the  preemt 
advance  by  Hill  to  Bird !] 

An  advance  for  the  purpose  of  paying 
off  an  existing  secured  creditor  lb  a  present 

(.S)  42  Law  J.  Rep.  Bankr.  57;  Law  Bep. 
8  Clianc.  614. 

(4)  40  Law  J.  Rep.  Bankr.  79,  sub  lum.  & 
parte  Blackburn^  Law  Rep.  12  Eq.  358. 

(5)  44  Law  J.  Rep.  Bankr.  129;  Law  Bepi 
7  E.  &  Ir.  App.  839. 

(G)  40  Law  J.    Rep.    Bankr.  22;   Law  B^ 

6  Chanc.  70. 

(7)  Ante,  p.  717 ;  Law  Rep.  23  Ch.  D.  69. 

(8)  41   Law  J.  Rep.   Bankr.  21;  Law  Bep. 

7  Chanc.  302. 

(9)  2  £.  &  B.  35 ;  22  Law  J.  Rep.  Q.B.  290 
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advanQe—WhUitiore  v.  Claridge  (10).  At 
all  events,  Hill  is  entitled,  aa  ti-ansfei-ee  of 
Feldman's  bill  of  sale,  to  retain  the  140^., 
for  which  it  was  a  perfectly  good  security. 

Winslow,  Q.C.,  and  Finlny  Knight^  for 
the  trustee,  on  the  quastion  of  the  140/., 
on  which  point  alone  they  were  called 
upon  to  argue. — There  is  no  evidence  upon 
the  question  of  the  validity  of  Feldman's 
bill  of  sale,  the  point  not  having  been 
taken  in  either  of  the  Courts  below. 

[Bagoallay,  L.J. — Ai-e  you  prepared 
to  aocept  an  order  for  the  repa3rment  of 
the  130/.,  without  prejudice  to  any  appli- 
cation which  the  trustee  may  think  proper 
to  make  as  to  the  140/.1 

Yes. 

Bagoallay,  L.J.,  stated  the  facts,  and 
continued: — Under  those  circumstances  the 
County  Court  Judge  held  that  the  trans- 
action was  a  fraudulent  preference,  and 
void  under  section  92  of  the  Bankruptcy 
Acty  1869,  and  also  an  act  of  bankruptcy 
under  section  6,  sub-section  2. 

I  am  bound  to  say  that  I  entirely  agree 
with  the  County  Coui*t  Judge  that  the 
transaction  was  a  sham  and  a  blind  to 
conceal  the  real  truth,  and  I  also  agree 
with  the  Chief  Judge  that  the  whole  thing 
was  a  farce. 

The  principles  on  which  the  92nd  section 
ought  to  be  construed  have  been  repeatedly 
conadered  by  the  Court  of  Appeal,  and  the 
books  are  full  of  reports  of  cases  bearing 
on  the  subject ;  but  it  appears  to  me  that, 
whatever  may  have  been  said  by  the  Judges 
in  the  various  cases,  we  are  driven  back  to 
tlie  simple  words  of  the  statute,  which  are 
as  follows.    [His  Lordship  read  section  92.] 

That  is  what  the  Act  itself  says.  I  do 
not  intend  to  refer  to  any  of  the  cases 
which  have  been  cited,  except  Ex  parte 
Tapham  (3).  In  that  case  Lord  Justice 
Hellish  no  doubt  adopted  in  general  terms, 
as  a  correct  description  of  tlie  state  of  the 
law,  the  observations  which  had  been  ma<le 
by  the  Chief  Judge  in  Ex  parte  Blackhfim 
(4).  The  Lord  Justice  quoted  the  language 
of  the  Chief  Judge,  including  this  sentence  : 
"So  that,  unless  it  can  be  made  clearly 
apparent  to  the  satisfaction  of  the  Court 
which  has  to  decide,  that  the  debtor's  sole 

(10)  81  Law  J.  Rep.  Q.B.  141 ;  33  ibid.  87. 
Vol.  62.— Ciianc. 
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motive  was  to  prefer  the  creditor  paid  to 
the  other  creditors,  the  payment  cannot  bo 
impeached,  even  although  it  be  obviously 
in  favour  of  a  creditor."   As  applied  to  the 
particulai*  case  then  before  the  Court,  the 
language  used   by  the  Chief  Judge   does 
not  appear  to  me  to  be  too  strong.     Lord 
Justice    Hellish    said    that    this,   in    his 
opinion,  was  a  perfectly  accurate  descrip- 
tion of  the  state  of  the  law.     If  he  meant 
to    adopt   the   expressions   of   the   Chief 
Judge  without  any  qualification,  I  should 
say  that,  in  my  opinion,  those  expressions 
were  too  strong  to   be  generally  applic- 
able.    The  Act  says  that  the  conveyance 
must  be  made  ''  with  a  view  of  giving 
such  creditor  a  preference";  it  does  not 
say  with  the  sole  view.     I  should  say  it 
means  that  the  substantial  view  was  the 
giving  the  creditor  a  preference ;  and  the 
mere  fact  that   besides  that  view  there 
may  have  been  also  some  view  of  an  ad- 
vantage to  be  gained  by  the  person  who 
makes  the  preference  does  not  alter  the 
case,  or  prevent  the  application  of  sec- 
tion 92.     In  the  case  before  him.  Lord 
Justice  Mellish  had  no  occasion  to  con- 
sider the  nice  distinction    between    the 
substantial   view  and    the   sole  view  of 
preferring  the  creditor,  because  he  came 
to  the  conclusion  that  there  was  no  inten- 
tion to  make  a  fraudulent  preference  at 
all.     But  in  this  case  I  am  unable  to  dis- 
cover any  motive  whatever  on  the  paH  of 
Bird  but  that  of  giving  a  preference  to 
Hill.     The  simple  object  was  to  obtain  a 
security  for  the  existing  debt  due  to  Hill's 
firm,  or  that  which  would  soon  ripen  into 
a  debt ;  and  it  was  thought  advisable,  as 
a  matter  of  prudence,  that   Hill  should 
get  in  the  debt  due  to  the  money-lender.    I 
come,  therefore,  to  the  conclusion  that  the 
transaction  amounted  to  a  fraudulent  pre- 
ference.    It  is  almost  unnecessary  to  con- 
sider the  other  question,   but   I   am  of 
opinion  that  it  is  equally  clear  that  it  wan 
an  act  of  bankruptcy  imder  section  6,  sub- 
section 2.     The  effect  of  it  was  to  place 
the  whole  of  the  debtor's  property  beyond 
the  reach  of  his  creditors.     Mr.  Williams 
says  that,  as  the  bill  of  sale  dealt  only  with 
an  equity  of  redemption,  and  not  with  the 
goods  themselves,  it  did  not  affect  the  l^^al 
remedies  of  the  creditors.     I  am  unable  to 
agree  with  this  argument,  for,  on  paying 
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off  Feldman,  Hill  had  the  whole  of  the 
debtor's  property  at  his  command,  and  the 
remedies  of  the  other  creditors  were  inter- 
fered with  just  as  much  as  if  his  had 
been  the  original  bill  of  sale.      It  only 
remains  to  consider   what  ought    to  be 
done  as   to  that    which   I  may  call  the 
money  part  of  the  order.      The   trustee 
says  that  he  paid  over  the  270/.  to  Hill 
under  protest;  but  this  is  denied.   I  think, 
however,  that  if  it  was  improperly  paid, 
it  ought  to  be  repaid.     It  appears  to  me 
that  the  trustee  is  clearly  entitled  to  so 
much  of  the  2701,  as  went  to  pay  the  debt 
of  Bennett  &  Hill,  for  they  had  no  right 
to   that   money  except   under  the   deed, 
which  I  have  already  held  to  be  fraudu- 
lent and  void  as  against  the  trustee.     If 
Hill  has  any  right  at  all,  it  is  as  transferee 
of  Feldman's  bill  of  sale ;  but  the  materials 
at  present  before  us  are  not  sufficient  to 
enable   us    to    determine    this    question. 
Tlierefore  I  think  the  order  should  be  only 
for  the  repayment  of  the  130/.,  but  with- 
out prejudice  to  any  further  application 
by  the  trustee  for  the  140Z. 

Cotton,  L.J.  (after  examining  the  evi- 
dence, and  expressing  his  opinion  that  the 
bill  of  sale  was,  in  fact,  an  assignment  of 
all  the  debtor's  pi*operty  as  security  for 
an  antecedent  debt,  without  any  fresh  ad- 
vance of  which  the  debtor  got  the  advan- 
tage), continued : — That  is,  of  itself, 
enough  to  dispose  of  the  case ;  but  I  do 
not  wish  it  to  be  supposed  that  I  do  not 
think  the  transaction  was  also  a  fraudu- 
lent preference,  and  I  will  therefore  deal 
with  that  point  also.  It  is  said  that  there 
was  pressure  on  the  part  of  Hill,  and  it  is 
also  said  that  there  was  another  motive 
on  the  part  of  Bird  besides  that  of  prefer- 
ring Hill.  It  is  said  that  he  wished  to 
put  in  the  place  of  Feldman  the  other 
creditor  Hill,  who  was  likely  to  be  more 
lenient  to  him.  Even  if  we  were  to  refer 
to  the  old  cases  on  the  subject,  I  do  not 
think  the  existence  of  that  other  motive 
would  prevent  the  execution  of  the  bill  of 
sale  from  being  a  voluntary  act  on  the 
part  of  Bird.  Then  it  is  said  pressure 
was  exercised  by  Hill,  because  a  writ  was 
shewn  to  Bird  on  the  12  th  of  October. 
But  it  does  not  appear  that  any  attempt 
was  made  to  eerve  the  writ ;  it  was  only 


taken  by  the  solicitor  in   his  pocket  in 
order  that  he  might  ahew  it  to  Bird ;  and 
we  cannot  disre^rd  the  ooiicdiision  which 
was    arrived    at    by    the   County  Court 
Judge,  who  saw  the  witnesseB,  that  the 
whole  transaction  was  a  sham ;  or  that  of 
the  Chief  Judge,  that  it  was  a  hioe.    In 
my  opinion,  it  is  correctly  so  described. 
That  being  so,  we  must  come  to  the  oon- 
elusion  that  there  was  a  fraudulent  pie- 
ferenoe.     We  have  to  deal  with  the  lan- 
guage of  section  92.     It  is  tumeoeBnry  to 
consider  in  the  present  case  whether  the 
right  construction  is  that  the  sole  motive 
of  the  debtor  must  be  the  desire  to  give  a 
preference  to  the  particular  creditor;  for 
here,  in  my  view  of  the  facts,  there  is  no 
evidence  of  any  other  motive  than  a  desire 
to  prefer  Hill.     It  is  suggested  that  there 
was  another  motive,  in  the  wish  of  Hill  to 
obtain  a  more  lenient  creditor  than  Feld- 
man as  the  holder  of  the  first  bill  of  nk; 
but,  in  my  opinion,  that  will  not  da  The 
Act  requires  that  the  substantial  motifo 
of  the  transaction  should  have  been  the 
wish  to  prefer  the  creditor,  and  you  on- 
not  get  rid  of  it  by  shewing  the  existeoee 
of  some  such  other  motive  as  that  whidi 
is  suggested.      I  doubt  whether  in  S* 
parte  Blackburn  (4)  the  Chief  Judge  in- 
tended to  lay  such  stress  on  the  word 
**  sole."      He  decided  that  case  upon  ite 
facts.     And  in  £x  parte  Topham  (3)  it 
was  not  necessary  for  Lord  Justice  Md- 
lish  to  consider  the  point.     I  must,  how- 
ever, say  that,  in  my  view  of  section  92, 
it    is    not    necessary  to   shew  that  the 
debtor's  sole  motive  was  to  give  a  pre- 
ference to  the  creditor;  the  section  only 
says,  "  with  a  view  of  giving  such  creditor 
a  preference  over  the  other  creditors."   I 
agree,  therefore,  in  the  order  proposed  by 
Lord  Justice  Baggallay. 

BowEN,  L.J. — I  am  of  the  same  opinioo, 
and  I  only  propose  to  add  a  veiy  few 
words.  I  think  that  the  transacti(m  in 
question  was  an  act  of  bankruptcy,  and  I 
am  equally  of  opinion  that  it  was  a  fi»iida- 
lent  preference  under  section  92.  I  azn 
glad  to  find  that  the  other  members  of  the 
Court  think,  as  I  certainly  do,  that  in 
construing  section  92  we  ought  to  look  to 
the  words  of  the  Act,  and  to  ke^  them  in 
view  as  our  compass  by  which  to  steer 
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through  ihe  complications  which  may 
arise.  I  have  said  substantially  what  I 
wish  to  say  in  Ex  parte  Griffith  (7).  I 
think  it  is  not  necessary  now  to  come  to 
an  absolutely  final  conclusion  on  all  the 
points  which  have  been  argued,  but  still  I 
should  like  to  express  my  opinion.  The 
Bankruptcy  Act  of  1869  codified  the  law 
relating  to  fraudulent  preference.  Whe- 
ther it  has  or  has  not  altered  the  old  law 
is  not  of  much  moment,  though  there  is 
oonsiderable  authority  for  saying  that  it 
has  not.  But  what  we  have  now  to  look 
at  is  the  Act  itself,  and  the  words  of  sec- 
tion 92  are,  "  with  a  view  of  giving  such 
creditor  a  preference  over  the  other  cre- 
ditor." There  are  only  three  conceivable 
meanings  which  these  words  cen  have  : 
First,  tiiey  may  conceivably  mean  this, 
that  the  debtor  had  present  to  his  mind 
this  view  among  others,  that  one  of  his 
views  was  the  giving  a  preference  to  the 
particular  creditor.  I  do  not  think  that 
this  is  the  true  interpretation  of  the  words. 
Secondly,  another  possible  construction  of 
the  words  is,  "  with  the  view  " ;  the  real, 
eflfeotnal,  substantial  view  of  giving  a  pre- 
ference to  the  creditor,  the  word  '*a'' 
being  equivalent  to  "  the."  I  think  that 
this  is  the  correct  interpretation.  Thirdly, 
the  other  conceivable  meaning  is,  **  with 
the  sole  view  or  sole  motive."  I  should 
prefer  keeping  to  the  woi*d  **  view "  in- 
stead of  "  motive,"  though  in  nine  cases 
oat  of  ten  the  two  words  may  come  to  the 
same  thing.  Is,  then,  the  expression 
"  with  a  view  "  convertible  into  "  with  the 
sole  motive"?  My  answer  is  that  the 
latter  words  are  not  in  the  Act,  and  I  do 
not  wish  to  lay  down  that  they  mean  the 
same  thing  as  the  words  whidi  are  in  it. 
It  is  an  exceedingly  difficult  thing  (it  is 
possible,  for  juries  have  to  do  it)  to  arrive 
at  an  opinion  as  to  what  is  the  dominant 
ot  operative  motive  of  a  man  in  doing  a 
particalar  act.  But  if  we  are  to  consider 
whether,  amongst  all  the  shadows  which 
pass  across  a  man's  mind,  some  motive 
besides  the  dominant  motive  influences  him 
to  do  the  act,  we  shall  be  embarking  on 
a  dark  and  unknown  voyage  across  an 
exceedingly  misty  sea.  It  is  a  very  diffi- 
cult matter  to  prove  that  the  dominant 
motive  was  the  sole  motive,  and  I  think 
the  true  test,  under  section  92,  is  this: 
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First,  had  the  debtor  a  view  of  giving  a 
preference  to  the  creditor  ?  and,  secondly, 
was  that  the  openitive  effectual  view  ] 
That  appears  to  me  to  be  the  right  con- 
struction of  section  92,  though  it  is  not 
absolutely  necessary  to  decide  it  now. 
Bankruptcy  law,  however,  is  a  matter  in 
which  it  is  so  important  to  keep  the  pro- 
positions of  law  distinct  from  their  appli- 
cation to  the  facts,  that  I  have  thought  it 
right  to  say  what  I  have  said,  and  I  do 
not  think  I  have  said  anything  contrary 
to  any  of  the  decided  cases.  If  that  is  the 
law,  the  question  is  one  of  fact,  and  I 
answer  that  question  as  I  did  in  Ex  parte 
Griffith  (7).  I  think  that  this  bill  of  sale 
was  executed  by  Bird  with  the  view 
^among  others)  of  preferring  Hill,  and 
further  that  that  was  the  dominant  and 
substantial  view.  But  I  go  further,  and 
say  that  I  can  detect  no  other  motive; 
and  if  it  were  necessary  so  to  decide,  I 
should  say  that  Bird  acted  with  the  sole 
view  of  preferring  Hill.  An  elaborate 
farce  was  devised  to  dlsguMe  the  real 
truth,  but  the  eyes  of  common  sense  can 
pierce  through  the  film. 


Solicitors— P.  J.  Burt,  agent  for  Bavin  &  Daynes, 
Norwich,  for  appellant ;  C.  F.  Martelli,  agent 
for  Alfred  Kent,  Norwich,  for  respondent. 
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Bankruptcy. 
Baggallay,  L.J. 

Cotton,  L.J.        I       Ex  parte  hall  ; 
BowEN,  L.  J.         I  in  re  wood. 

1883. 
May  24. 

Bankruptcy  —  Receiver  —  Injunction — 
Undertakinfj  as  to  Damages — Application 
to  enforce — Delay, 

The  receiver  in  a  bankruptcy hofl  oUained 
an  injunction  restraining  the  holler  of  a 
bill  of  8al**y  comprising  part  of  the  bank- 
rupt's pro  jyerty /fro  in  aeUinj  the  ttam*\  awl 
had  given  the  usual  untlertnhhi'j  nn  to 
damages,  l^ie  bill  of  sde  holder  dit  not 
apply  to  enforce  the  un'lertaking  until 
nearly  four  years  after  the  damage  had 
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accnied : — Held,  thcUf  although  the  receiver 
h(ul  tiot  obtained  his  disctiarge  and  the 
bankruptcy  proceedings  were  still  pending, 
the  unexplained  delay  which  had  taken 
place  in  making  ths  application  was  a 
sufficient  answer  to  it. 

Wood,  who  was  a  fanner,  was  adjudi- 
cated a  bankrupt  in  the  Chester  County 
Court  on  the  20th  of  February,  1878. 
A  petition  had  been  presented  on  the  10th 
of  January,  1878,  and  a  receiver  had  been 
appointed  by  the  Court. 

On  the  14th  of  August,  1876,  Wood 
had  executed  a  bill  of  sale  of  his  crops, 
farming  stock,  &c.,  to  Hall,  to  secure  a 
debt  oip  1,800/.  The  deed  was  duly  regis- 
tered, and  on  the  27th  of  November,  1877, 
Hall  took  possession  under  it;  and  in 
January,  1878,  he  advertised  a  sale  of  the 
property  to  take  place  on  the  29th  and  30th 
of  that  month. 

On  the  22nd  of  January,  1878,  the 
receiver  applied  ex  parte  for  an  order 
restraining  Hall  from  proceeding  with  the 
sale  until  after  the  first  meeting  of  the 
creditors  had  been  held;  and  the  County 
Court  Judge  made  the  order  upon  the 
receiver's  undertaking  to  abide  by  any 
order  which  the  Court  might  afterwards 
make  as  to  damages,  if  the  Court  should 
think  that  Hall  had  sustained  any  by 
reason  of  the  order. 

The  order  was  extended  from  time  to 
time  until  the  25th  of  Mai*ch,  1878,  and 
before  that  date  a  distress  was  levied  by 
tho  landlord  of  the  farm  for  rent  due  on 
the  1st  of  March,  and  a  great  portion  of 
tli(^  goods  comprised  in  the  bill  of  sale  were 
seized  and  sold.  The  order  against  Hall 
did  not  prevent  him  from  removing  the 
goods,  but  only  from  selling  them  ;  accord- 
ingly, on  the  22nd  of  February,  1878,  he 
had  endeavoured  to  remove  the  goods,  but 
had  been  forcibly  prevented  from  doing  so 
by  the  i*eceiver. 

On  the  25th  of  March,  1878,  a  trustee 
was  appointed,  and  on  the  28th  of  Novem- 
ber, 1878,  the  bill  of  sale  was  declared  valid 
by  the  Court  of  Appeal. 

On  the  23rd  of  July,  1882,  Hall  applied 
to  the  Court  to  enforce  the  undertaking  of 
the  receiver,  who  had  not  been  discharged, 
agtiiust  him.  Hall  elainie<l  as  damages  the 
expenses  of  the  ttale,  which  had  been  i-en- 


dered  abortive,  and  the  loss  occasioned  hy 
the  distress. 

On  the  13th  of  January,  1883,  Uie 
County  Court  Judge  made  an  order  de- 
claring that  Hall  had  not  sustained  any 
damage  by  reason  of  the  restraining  ordor, 
which  the  receiver  ought  to  pay. 

This  decision  was  partly  grounded  apon 
the  delay  which  had  taken  place  in  malmig 
the  application.  It  was  also  stated  in  the 
order  that  by  consent  of  the  parties,  their 
counsel  and  solicitors,  the  Court  had  pro- 
ceeded to  a  reference  of  the  matters  con- 
tained and  referred  to  in  the  motion. 

From  this  decision  Hall  appealed.  Tbe 
appeal  was  heard  on  the  26tli  of  Febmarf, 
1883. 

Cooper  WiUis,  Q.C.y  and  IT.  H.  Clay,  fcr 
the  appellant. — Hall  has  clearly  sustained 
damages  by  reason  of  the  injunction,  whidi 
are  within  the  undertaking — Grakam  t. 
Campbell  (1)  and  Ex  parte  Warren  (2). 

Winslow,  Q.C,  and  F.  MarshaU,  for  tbe 
receiver,  were  not  called  upon. 

• 

Bacon,  C.J. — In  this  case  I  do  not  Uiiiik 
it  necessary  to  call  upon  the  respondeDi 
This  subject  of  undertakings  to  be  answer* 
able  in  damages  whenever  injunctions  an 
granted  is  no  doubt  an  important  (HMl 
The  Court  has  reserved  to  itself  in  exact- 
ing an  undertaking  the  power  of  dealing 
with  the  question  of  diLTnftgiM,  It  is  noi 
an  undertaking  to  pay  such  damages  as  ^ 
party  proceeded  against  may  think  he  has 
sustained,  but  it  is  to  pay  such  damages  as 
the  Court  may  think  fit  to  award  in  respeet 
of  the  injunction,  or  in  respect  of  the 
subject-matter  of  the  suit  for  injunctioD. 
Considering  only  the  lapse  of  time  that 
has  occurred  in  this  case,  I  should  be 
strongly  inclined  to  say  that  this  vpi^ 
cation  comes  much  too  late.  In  1878  all 
litigation  between  the  parties  had  ended. 
Thei'e  had  been  various  proceedings,  which 
have  been  I'ecapitulated  at  length.  Upon 
each  one  of  those  proceedings,  when  the 
parties  were  before  the  Court,  an  i4>pti- 
cation  might  have  been  made  by  the 
present  appellant  to  have,  in  addition  to 
a  revei-sal  of  the  order  oi  which  he  com- 

(1)  47  Law  J.  Bep.  Chanc.  5S)3;  Law  Bep. 
7  Ch.  I).  490. 
'2)  Law  Rep.  10  Chanc.  222. 
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plained,  an  enquiry  as  to  the  damage  he 
had  sustained.  That  was  his  clear  right 
up  to  March,  1878,  and  he  never  thought — 
OP,  if  he  thought,  he  never  expressed  the 
tiiought — ^that  he  had  any  claim  in  respect 
of  damages.  If  the  case,  therefore,  stood 
only  on  the  lapse  of  time,  I  should  be 
strongly  inclined  to  say  that  this  Court 
ought  not  to  entertain  the  present  appli- 
cation. But  it  is  not  necessary  that  I 
should  rest  my  judgment  upon  any  such 
ground  as  that,  bemuse  I  find  that  the 
parties  themselves  have  dealt  with  that 
subject  in  a  manner  which  to  my  mind  is 
conclusive.  The  question  of  costs  in  the 
first  instance  is  submitted  to  the  discretion 
of  the  Court,  and  unless  it  is  a  very  out- 
rageous case  this  Court  will  not  interfere 
with  the  discretion  of  the  Court  below  in 
dealing  with  the  question  of  costs  in  the 
course  of  the  administration  of  the  estate, 
when  the  latter  Court  is  better  informed 
of  what  the  rights  of  the  parties  have  been, 
and  probably  better  able  to  take  into  con- 
sideiution  the  conduct  of  the  parties.  How- 
ever that  may  be,  it  is  in  the  discretion  of 
the  Court  to  pronounce  a  decision  upon  the 
subject  of  damages.  Mr.  Willis  has  referred 
to  two  cases,  in  one  of  which  the  enquiry 
bad  been  refused,  and  in  which  the  Court 
of  Appeal  thought  it  wrong  to  refuse  the 
enquiry.  In  the  other  case  there  was  mis- 
conduct on  the  part  of  the  respondent,  who 
by  following  his  own  inclination  had  ex- 
posed some  one  else  to  loss,  imd  there  the 
Court  thought  there  should  be  an  enquiry 
as  to  damages.  Neither  of  those  cases  has 
the  slightest  application  to  the  case  now 
before  me ;  but  besides  the  great  lapse  of 
time  between  1878  and  1882,  I  find  by 
the  order  which  was  made  that  the  parties 
agreed  and  consented  that  the  learned 
Judge  who  presided  over  the  County  Court 
should  determine  the  question  between  them 
as  to  damages.  The  order  is  unequivocal ; 
and  after  reciting  what  I  need  not  now 
read,  because  it  has  been  so  often  read 
already,  the  order  goes  on  to  say  :  "  Upon 
hearing  the  counsel  in  support  of  the 
motion,  and  the  counsel  for  the  defendant, 
the  trustee  in  opposition,  and,  by  consent 
of  the  parties,  their  counsel  and  solicitors, 
this  Court,  having  proceeded  to  a  reference 
of  the  matters  contained  and  referred  to  in 
the  said  motion,  and  having  heard  the  said 
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counsel  and  read  the  affidavits,"  and  so  on, 
**  doth  find  and  determine  that "  Hall  had 
not  sustained  any  damage  by  reason  of  the 
onlers,  or  any  of  them,  which  the  trustee 
had  to  pay.  Such  an  order  as  that  is  not 
capable  of  being  reviewed.  The  learned 
Judge  has  done  that  which  according  to 
law  he  was  well  entitled  to  do.  I  think 
he  would  not  have  been  wrong  if  he  had 
refused  to  entertain  the  application  on  the 
ground  of  lapse  of  time ;  but  he  did  not ; 
and,  accordingly,  that  is  not  a  subject  to  be 
considered  for  the  purpose  of  the  present 
decision.  But  he  did,  at  the  invitation  and 
request  and  by  the  consent  of  all  the  parties, 
take  upon  himself  the  task  of  considering 
whether  the  undertaking  to  pay  such 
damages  as  he  in  his  discretion  should 
think  fit  ought  to  be  enforced  in  favour 
of  the  present  applicant.  He  has  exercised 
that  discretion,  and  I  do  not  feel  myself  at 
liberty  to  interfere.  I  might  as  well  be 
asked  to  open  up  some  award  which  has 
been  made  by  an  arbitrator.  It  seems 
clear  from  the  very  long  litigation  which 
has  taken  place  that  there  have  been  various 
quarrels  and  disputes  between  the  present 
applicant  and  the  persons  to  whom  the 
administration  of  the  estate  was  entrusted, 
and  that  they  entertained  different  views 
as  to  their  respective  rights.  The  receiver 
first,  and  the  trustee  secondly,  endeavoured 
to  protect  the  estate  for  the  creditors.  They 
failed  in  that  attempt.  The  litigation  came 
to  an  end  on  the  hearing  of  the  last  appeal 
in  1878,  and  fi-om  that  time  until  1882  no 
one  word  or  suggestion  or  demand  on  the 
part  of  the  present  applicant  was  made  in 
respect  of  costs.  On  the  grounds  I  have 
stated — not  omitting  to  consider  the  lapse 
of  time — not  deciding  u{)on  that  alone, 
but  considering  that  this  was  an  order 
of  reference  made  by  consent,  I  find  that 
the  County  Court  Judge,  being  in  the 
nature  of  an  arbitrator,  and,  besides  that, 
having  the  authority  which  the  statute 
and  the  terms  of  the  undertaking  vested 
in  him,  has  come  to  a  conclusion  which  I 
cannot  disagree  with,  and  have  no  right  to 
interfere  with.  I  therefore  dismiss  this 
appeal,  which  I  think  an  unreasonable  one, 
with  costs. 

From  this  decision  Hall  appealed. 
•  Cooper  WiUis,  Q.C.,  and  W.  H.  Clay^ 
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for  the  appellant. — The  order  of  the  County 
Court  Judge  was  one  from  which  an  appeal 
would  lie.  The  parties  only  consented 
that  the  amount  of  damages  should  be 
determined  by  the  Judge  himself  instead 
of  directing  an  enquiry  by  the  Registrar 
— Bankruptcy  Act,  1869,  s.  7\,  Ex  parte 
Slreeter  (3)  and  Ex  parte  Warren  (2). 

Winslow^  Q.C,  for  the  receiver. — I  do 
not  rely  upon  that  ground. 

Willis ,  Q.C.  (on  the  merits). — We  are 
clearly  entitled  to  the  costs  of  the  abortive 
sale,  and  to  damages  for  the  lass  caused 
by  the  landlord's  distress.  In  an  action 
where  an  undertaking  as  to  damages  has 
been  given,  the  party  for  whose  benefit  it 
is  given  has  a  right  to  apply  to  enforce  it 
at  any  time  up  to  the  close  of  the  pro- 
ceedings. The  receiver  has  never  been 
discharged. 

[Baggallay,  L.J. — What  explanation 
can  you  give  of  the  delay  1] 

The  receiver  has  in  no  way  been 
damaged  by  it. 

[Cotton,  L.J.,  referred  to  Smith  v.  Dat/ 

Wifislow,  Q.C.f  and  F.  Marshally  for  the 
receiver,  were  not  heard. 

Bagoalijiy,  L.J. — In  February,  1878, 
Wood,  who  wiuj  a  non- trader,  was  adjudi- 
cated a  l)ankrupt.  In  the  course  of  the 
proceedings  a  question  arose  as  to  the 
validity  of  a  bill  of  sale.  An  injunction 
had  been  granted,  at  the  instance  of  the 
trustee,  restraining  Hall  from  proceed- 
ing under  the  bill  of  sale,  and  the  usual 
undertaking  as  to  damages  had  been  given. 
In  November,  1878,  the  validity  of  the 
bill  of  sale  was  established,  and  then  arose 
the  right  of  the  appellant  to  apply  under 
the  receiver's  undertaking  for  an  enquiry 
as  to  damages  r&sulting  from  the  injunc- 
tion.  He  took  no  proceedings,  however, 
until  July,  1882,  nearly  four  years  after 
his  right  had  accrued.  He  then  applied 
to  the  County  Court  Judge  for  an  order 
that  the  receiver  should  pay  him  such 
damages  as  he  was  entitled  to  under  the 
undertaking,  and,  if  necessary,  for  an 
enquiry  as  to  the  amount  of  such  damages. 
The  County  Court  Judge  dismissed  the 
application,  on  the  ground  that  there  were 

(3)  Law  Kep.  19  Ch.  D.  216. 

(4)  Law  Kep.  21  Ch.  D.  421. 


no  damages  for  which  the  Court  would 
hold  the  receiver  answerable.     He  then 
appealed  to  the  Chief  Judge,   who  dift- 
missed  the  appeal,  and  it  now  comes  before 
us.      The  question   of  delay   was  raised 
before  the  County  Court  Judge.     Perhaps 
the   usual  course  has  not   been  stricUj 
followed,  inasmuch  as  a  preliminary  appl^ 
cation  for  an  enquiry  as  to  damages  was 
not  made.  Only  one  application  was  made 
to  theCounty  Court  Judge,  and  I  think  this 
was  a  very  reasonable  arrangement  between 
the  parties.     The  Chief  Judge  commented 
on  the  delay  in  making  the  application, 
and  intimated  that  he  should   probaUy 
have  considered  that  delay  of  itself  a  suf- 
ficient answer  to  the  application.     But  he 
disposed  of  the  application  on  the  ground 
that  no  damages  had  been  sustained  by 
the  applicant,  and  that   the  parties  had 
agreed  that  the  County  Court  Judge  should 
himself  prosecute  the  enquiry  and  decide 
the  question  once  for  all.     Mr.  Winsknr 
does  not  rely  upon  the  latter  ground,  so 
we   have  to  deal   with  the  case  on  its 
merits.     On   the  question   of  damages  I 
should  be  disposed  to  think  that  the  ap- 
pellant has  made  out  a  prif¥M  /aeie  case; 
but  I  am  of  opinion  that  the  appeal  must 
fail  on  the  ground  of  the  delay,  whidi  ii 
not  in  tiny  way  accounted  for,  no  explana- 
tion whatever  having  been  offered  of  it. 
It  is  of  the  greatest  importance  that  any 
application  of  this  kind  should  be  made 
within  a  reasonable  time  after  the  happen- 
ing of  the  fieu^ts  which  give  rise  to  it.    In 
Smith  V.  Day  (4),  in  which  the  Judge  of 
first  instance  had  refused  to  enforce  an 
undertaking  as  to  damages,  the  Court  of 
Appeal    sustained    the    decision   on   the 
ground  that  the  damages  complained  of 
were  not  the  natural  consequence  of  the 
injunction  which  liad  been  granted  ;  but 
the  members  of  the  Court,  though  they 
differed  on  another  point,   were  of  the 
same  opinion  on  the  question  oi  delay. 
The  Master  of  the  Rolls  said, "  Then,  again, 
the  time  at  which  the  application  is  made 
is  material.     Having  regard  to  the  deci- 
sions, we  are  not  entitled  to  say  that  the 
application  for  an  enquiry  must  be  made 
either  when  the  injunction  is  dissolved 
or  at  the  trial.    One  of  these  must  be  the 
most  proper  time.   The  application  may  be 
made  when  the  injnnotion  is  disnlfed. 
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but  if  made  then  it  will  probably  be 
ordered  to  stand  over  till  the  trial.  If 
made  by  motion  subsequently  to  the  trial 
the  party  moving  is  subject  to  some  dis- 
advantage,  for  the  application  is  one  which 
should  be  made  speedily,  and  not  after 
the  Court  has  forgotten  the  circumstances. 
After  a  lapse  of  time,  the  statement  of 
counsel  is  not  enough ;  there  must  be  evi- 
dence that  damages  have  been  incurred. 
In  Newhy  v.  Harrison  (5)  an  enquiry  was 
directed  after  four  months,  and  I  do  not 
say  that  special  circumstancevS  might  not 
induce  the  Court  to  allow  more ;  but  had 
it  not  been  for  that  case  I  should  have 
thought  four  months  too  long."  Lord 
Justice  Brett  expressed  himself  in  similar 
terms.  It  is  true  that  Lord  Justice 
Cotton  did  not  take  so  strong  a  view  on 
this  point  as  the  Master  of  the  Rolls,  but 
he  said,  *'  As  regards  the  time  of  the  ap- 
plication, there  is  no  doubt  that  the  failure 
to  apply  earlier  does  not  deprive  the  Court 
of  its  jurisdiction  founded  on  the  under- 
taking. It  is  certainly  desirable  that  the 
application  should  be  made  either  at  the 
time  when  the  injunction  is  dissolved  or 
at  the  hearing  of  the  case.  No  rule,  how- 
ever, has  been  laid  down  that  it  must  be 
made  at  one  or  other  of  those  times,  and 
I  do  not  say  that  the  Court  ought  to  lay 
down  any  express  limit  as  to  time ;  still 
I  think  that  a  long  delay  might  of  itself 
be  fatal  to  the  application."  I  am  of 
opinion,  therefore,  that  the  present  appeal 
must  fail  on  the  ground  of  delay. 

Cotton,  L.J. — We  have  not  had  the 
judgment  of  the  County  Court  Judge 
before  us,  but  the  Chief  Judge  apparently 
held  that  the  case  was  one  of  consent,  and 
that  therefore  the  order  of  the  County 
Court  Judge  could  not  be  appealed  from.  If 
that  was  really  the  ground  of  his  decision, 
I  must  dissent  from  it.  The  County 
Court  Judge  was  exercising  his  ordinary 
jurisdiction  under  the  Bankruptcy  Act, 
and  I  think  his  decision  was  liable  to 
appeal.  I  agree  that  the  appellant  has 
established  a  prima  facie  case  for  enforc- 
ing the  undertaking — at  least,  so  far  as 
regards  the  expenses  of  the  abortive  sale. 
I  do  not  see  how  he  could  be  entitled  to 

(6)  6  De  Gex,  F.  k  J.  287;  30  Law  J.  Rep, 
Ghanc.  863. 
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damages  for  the  loss  sustained  by  the  land- 
lord's distress,  because  that  was  the  result 
of  an  unjustifiable  act  on  the  part  of  the 
receiver.  The  ground  on  which  I  think 
the  Court  ought  not  to  enforce  the  under- 
taking is  the  delay.  It  is  of  the  greatest 
importance,  where  an  injunction  has  been 
obtained  upon  an  undertaking  as  to 
damages,  that  if  the  injunction  has  been 
wtongly  granted,  the  Court  should  be 
asked  promptly  to  enforce  the  under- 
taking ;  and  though  I  do  not  think  the 
Court  ought  to  lay  down  any  hard  and 
fast  rule  as  to  the  time  within  which  such 
an  application  ought  to  be  made,  yet  as  a 
general  rule  the  Court  ought  to  be  asked 
to  enforce  the  undertaking  within  a  reason- 
able time  after  it  is  ascertained  that  the 
injunction  has  been  improperly  granted. 
The  party  wishing  to  enforce  the  under- 
taking ought  to  be  prompt.  In  Smith  v. 
Dai/  (4)  I  said  I  thought  a  long  delay 
might  of  itself  be  fatal  to  the  applica- 
tion. Here  the  delay  is  quite  unreason- 
able, and  I  think  the  undertaking  ought 
not  now  to  be  enforced. 

BowEN,  L.  J. — I  am  of  the  same  opinion. 
For  nearly  four  years  after  the  validity  of 
the  bill  of  sale  was  established  the  bill  of 
sale  holder  took  no  steps  to  enforce  the 
undertaking.  The  undertaking  is  to  abide 
by  any  order  which  the  Court  may  think 
fit  to  make  as  to  damages,  in  case  it  shall 
be  of  opinion  that  the  bill  of  sale  holder 
has  sustained  any  by  reason  of  the  order 
which  the  receiver  ought  to  pay.  The 
County  Court  Judge  decided  that  the  bill 
of  sale  holder  had  sustained  no  damage 
which  the  receiver  ought  to  pay.  The 
application  to  him  was  an  application  to 
his  discretion,  though  no  doubt  the  dis- 
cretion is  to  1)0  exercised  on  legal  lines. 
When  a  man  applies  to  the  discretion  of  a 
Judge  to  give  him  as  damages  the  expenses 
to  which  he  has  been  put  by  retison  of  an 
injunction,  the  greatest  injury  might  be 
done  if  he  did  not  come  promptly.  The 
Court  has  to  consider  all  the  facts  of  the 
case,  and  the  application  should  be  made 
before  these  facts  have  passed  away  from 
the  recollection  of  the  Judge.  It  is  a 
reasonable  presumption  that  if  a  man 
sleeps  on  his  rights  he  has  not  got  any. 
Bat  for  the  delay  I  should  have  thought 
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that  the  appellant  had  a  prima  /cude 
case,  but  the  delay  of  more  than  three  and 
a  half  years  leads  me  to  think  that  there 
must  be  some  answer  to  his  claim.  Then 
it  is  said  that  the  injunction  prevented 
him  from  selling  the  goods  until  a  period 
at  which  the  landlord  was  able  to  seize 
them  under  a  distress  for  rent.  The  in- 
junction,  however,  only  prevented  the  bill 
of  sale  holder  from  selling  the  goods,  and 
did  not  prevent  him  from  removing  them 
from  the  premises ;  he  was  prevented  from 
removing  them  by  the  wrongful  act  of  the 
receiver,  and  the  receiver's  undertaking 
did  not  extend  to  make  him  answerable 
for  any  wrongful  act  outside  the  restrain- 
ing orders.  It  is  impossible  to  lay  down 
a  hard  and  fast  rule  as  to  delay,  but  it 
seems  to  me  marvellous  that  the  appel- 
lant, if  he  had  any  real  claim  to  damages, 
should  not  have  brought  it  forward  before. 
I  can  see  no  ground  for  disturbing  the 
decision  of  the  County  Court  Judge. 


Solicitors — Denton,  Hall  k  Borgin,  for  appel- 
lant ;  Chester  Sc  Co.,  agents  for  Walker,  Smith 
k  Way,  Chester,  for  receiver. 


[IN  THE  COURT  OF  APPEAL.] 

Baogallay,  L.J.^ 

Cotton,  L.J.         I    In  re  the  manor  of 

1883.  f  LOWESTOFT. 

June  13.       J 

Railway  Company — Land  taken  for 
Undertaking — Title  disptUed  by  Crotvn — 
Purchase- money  paid  into  Court — Petition 
for  payment  out  by  party  in  possession 
ordered  to  starul  over — Lands  Clauses  Act, 
1845,  M.  76,  78  arwf  79. 

Where  Ui^ul  is  taken  by  a  railway  com- 
pany tinder  a  notice  to  treat  given  to  the 
party  in  possession,  ami  the  company 
having  notice  that  the  Crovm  assert  a  title 
to  the  land,  the  purchase-money  is  paid 
into  Cofirt  under  the  76th  section  of  the 
Lands  Clauses  Act,  1845,  the  Court  has 
jurisdiction,  under  the  7Sth  section  of  the 
Aotf  on  a  petition  by  the  party  in  pos9e§' 


$ion  of  the  land  for  payment  out  q^  ike 
money  to  him,  to  direct  the  petition  to 
stand  over  until  the  claim  of  the  Crown 
has  been  disposed  of 

Quaere, — Whether  ^  if  the  adverse  daimtmi 
is  a  subject  of  the  Crown^  the  matter  o%igkt 
of  necessity  to  be  disposed  of  on  a  petitum 
for  payment  out  under  the  Act, 

This  was  an  appeal  from  an  order  of 
Kay,  J. 

On  the  19th  of  August,  1880,  the  Grai 
Eastern  Railway  Company,  under  the 
powers  contained  in  their  epecial  Act^ 
with  which  the  Lands  Clauses  Act,  1845 
was  incorporated,  gave  Mr.  Beeve,  the 
lord  of  the  Manor  of  Lowestoft,  in  tlie 
county  of  Suffolk,  the  usual  notice  to  take, 
for  the  purposes  of  their  undertaking, 
certain  pieces  of  land  on  the  seashore,  jut 
above  high>water  mark,  which  he  claimed 
as  part  of  his  manor,  and  which  were  then 
in  his  possession. 

On  the  25th  of  July,  1882,  the  com- 
pany, having  received  notice  that  the 
Crown  also  claimed  the  land  in  question, 
paid  the  amount  <tf  the  purchase-money, 
which  had  been  settled  by  arbitration  at 
5,373/.,  into  Court,  under  section  76  d 
the  Lands  Clauses  Act»  to  '^  the  accoont 
of  H.  Beeve,  as  lord  of  the  Manor  of 
Lowestoft,  or  other  the  party  or  paitiei 
interested.*'  The  company  also  arranged 
to  satisfy  the  claim  of  tiie  Crown,  if  it 
should  be  established. 

On  the  28tii  of  February,  1883,  Mr. 
Keeve  presented  a  petition,  asking  that 
the  money  in  Court  might  be  paid  out 
to  him. 

On  the  6th  of  Mandi,  1883,  the  At- 
torney-General filed  an  information  against 
Mr.  Reeve  to  establish  the  title  d[  the 
Crown  to  the  pieces  of  land  in  questioD, 
on  the  ground  that  they  had  been  origin- 
ally below  high-water  mark,  and  had  been 
left  dry  by  the  recession  of  the  sea. 

On  the  9th  of  Afarch,  1883,  the  petitioii 
was  heard  by  Kay,  J.,  who  ordered  it  to 
stand  over  until  the  information  had  been 
disposed  of. 

Against  this  order  Mr.  Keeve  appealed. 

Hemming f  Q.C,  jand  Ingle  Joyce,  for 
the  appellant. — This  money  was  not  peid 
in  under  section  69 ;  but  under  section  76^ 
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and  by  section  79,  the  party  in  possession 
is  to  be  deemed  the  owner  of  the  land.  I 
was  the  party  in  possession.  The  com- 
pany took  the  land  from  me;  and,  as 
against  the  company,  I  am  entitled  to 
have  my  title  argued  and  decided  on  this 
application.  The  Act  does  not  touch  the 
Crown  at  all,  and  they  cannot  be  brought 
here.  The  company  ought  to  have  nego- 
tiated with  the  Crown  and  have  taken  the 
title  from  them,  and  that  would  have 
.enabled  me  to  interfere  and  claim  pay- 
ment to  be  made  to  me. 

[Baogallay,  L.J. — How  can  the  Court 
give  you  the  money  without  hearing  the 
Crown  1] 

Under  section  79  possession  is  jyrinia 
fctcie  evidence  of  title.  I  was  in  posses- 
sion, and  am  entitled  to  fight  out  this 
question  in  the  absence  of  the  Crown. 

[Bagqallay,  L.J. — That  section  says 
the  Court  may  make  such  other  order  as 
to  the  Court  shall  seem  fit.  The  Court 
hears  of  this  other  claim,  and  thinks  fit 
that  this  petition  shall  stand  over  until 
the  information  has  been  decided.] 

I  submit  that,  as  between  myself  and 
the  company,  I  am  entitled  to  have  this 
.  question  decided  now.  At  any  rate,  I  am 
entitled,  under  section  78,  until  my  title 
is  disproved,  to  have  the  dividends  on  the 
fund  in  Court  paid  out  to  me. 

Kekewich,  Q.C,  and  Svuirt,  for  the  com- 
pany, were  not  called  upon. 

Baogallay,  L.J. — The  question  in- 
volved in  this  appeal  is,  in  my  opinion, 
perfectly  cleai*.  The  appellant,  at  the 
time  of  the  formation  of  a  portion  of  this 
railway,  was,  or  alleged  himself  to  be,  the 
owner  of  certain  land  in  the  neighbour- 
hood of  Lowestoft,  required  by  the  railway 
company  for  the  purposes  of  their  under- 
taking. The  76th  section  of  the  Lands 
Clauses  Consolidation  Act  provides  that, 
under  certain  circumstances,  when  land  is 
purchased  or  taken  for  the  purposes  of  a 
railway,  the  purchase-money — when  the 
amount  of  it  has  been  ascei'tained  in  the 
manner  pointed  out  in  the  Act — may  be 
paid  into  Court.  That  takes  place  where 
the  parties  refuse  to  convey,  where  the 
owner  cannot  bo  found,  or  where  the 
owner  being  found,  a  title  is  not  shewn 
to  the  land  to  the  satisfaction  of  the  com- 
Vou  62,— Chawc. 
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pany.  In  any  one  of  those  three  cases 
the  company  have  the  power  to  pay  the 
assessed  value  of  the  land  into  Court,  and 
thereupon  they  acquire  a  right  to  take  and 
use  the  land  for  the  purposes  of  the  rail- 
way. In  the  present  case,  Mr.  Reeve,  the 
appellant,  alleges  himself  to  have  been  the 
owner  of  the  land  so  taken  ;  but  the  land 
so  taken  was,  at  some  previous  period  of 
the  history  of  Lowestoft,  a  portion  of  the 
foreshore — at  any  rate,  a  claim  is  set  up 
on  the  part  of  the  Crown  to  the  land  so 
taken,  on  the  ground  of  its  having  been 
formerly  a  portion  of  the  foreshore,  even 
if  it  is  not  at  the  present  time  a  portion 
of  the  foreshore. 

In  consequence  of  the  assertion  of  the 
right  of  the  Crown  to  the  land,  the  title  in 
Mr.  Reeve  was  not  shewn  to  the  satisfaction 
of  the  company ;  and  they  thereupon  paid 
the  assessed  value  of  the  land  into  Court, 
under  the  76th  section  of  the  Act.  There- 
upon, i\&  he  was  entitled  to  do,  Mr.  Reeve 
presented  a  petition  to  have  the  fund  so 
paid  into  Court  dejilt  with  under  the  78th 
section.  When  money  haa  been  so  paid 
in,  parties  can  apply,  and  upon  an  applica- 
tion by  petition  in  a  summary  way  the 
Court  may  order  the  money  to  be  invested 
in  the  public  funds,  or  it  may  order  the 
distribution  of  it  to  the  parties  making 
claim  to  the  money  or  to  the  land,  or  the 
Court  may  make  such  other  order  as  the 
Court  may  think  fit.  If  the  appellant,  at 
the  time  he  presented  his  petition,  had 
been  in  a  position  to  prove  he  had  a  good 
title  to  the  land,  there  would  have  been 
direct  payment  to  him ;  but  here  the 
Crown  has  set  up  a  title  to  the  land.  If 
the  party  setting  up  the  title  had  been  one 
of  the  subjects  of  the  Crown,  probably 
permission  would  have  been  given,  in 
some  form  or  other,  to  serve  the  petition 
on  the  party,  and  so  bring  him  before  the 
Court;  but  it  is  well  known  that  you 
cannot,  under  any  process  under  the  Lands 
Clauses  Consolidation  Act,  bring  the  Crown 
into  Court  as  a  litigant.  Here,  previously 
to  the  petition  having  been  presented,  it 
was  known  that  the  Crown  set  up  a  right 
to  this  land  ;  and  I  understand  that  some 
arrangement  was  come  to,  by  virtue  of 
which  the  Crown  gave  their  sanction  to 
the  company  entering  into  possession  of 
the  land  they  took  from  Mr.  Reeve,  so 
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that  there  might  be  no  dispute  on  that 
part  of  the  caae ;  and  practically  that  land 
was  taken  possession  of,  partly  on  pay- 
ment of  money  into  Court  in  respect  of 
Mr.  Reeve's  claim,  and  partly  on  payment 
of  money  into  Court  to  meet  the  claim  of 
the  Crown.  Thase  facts  are  all  brought 
to  the  attention  of  the  Judge  when  the 
petition  has  been  presented  asking  for 
payment  to  Mr.  Reeve ;  and  not  only  that, 
l)ut  the  Court  is  further  informed  that  an 
information  had  been  actually  filed  by  the 
Crown  against  Mr.  Reeve  claiming  a  right 
to  the  whole  of  the  foi-eshore,  which  claim 
includes  the  particular  land  of  which  Mr. 
Reeve  asserts  himself  to  l^e  the  sole  owner. 
On  those  circumstances  being  brought  to 
the  attention  of  the  Judge,  I  do  not  see 
what  other  course  he  could  take  than 
direct  the  petition  to  stand  over  until  the 
information  shall  have  been  disposed  of. 

Then  it  is  said  that  proceedings  by  in- 
formation are  sure  to  be  dilatory.  We 
cannot  assume  that.  We  must  assume 
that  the  proceedings  on  the  part  of  the 
Crown  will  be  prosecuted  with  due  and 
proper  diligence.  If  there  should  be  any 
delay,  especially  any  delay  caused  by  con- 
duct of  the  railway  company,  possibly 
some  application  might  be  made  with 
reference  to  the  purchase-money;  but 
unless  there  is  reason  to  suppose  the 
information  will  not  be  brought  to  a  fair 
hearing  in  reasonable  a^urse  of  time,  it 
appears  to  me  the  Court  could  not  deal 
with  the  matter  in  any  other  way  than 
that  in  which  it  did  deal  with  it.  I  am 
of  opinion,  therefore,  that  it  is  convenient 
to  postpone  the  hearing  of  the  petition  until 
such  time  as  the  information  shall  have 
})een  heard,  and  that  this  appeal  must  be 
dismissed  with  costs. 

Cotton,  L.J. — I  quite  agree.  It  was 
hardly  contended  that  the  petitioner  was 
at  the  present  moment  entitled  to  have  the 
money  paid  out  to  him  ;  but  it  is  said  he 
is  ontitle<i  at  least  to  have  the  question, 
upon  which  the  Judge  in  the  Court  below 
thought  the  jxjtition  ought  to  stand  over, 
decided  uikUt  the  Lands  Clauses  Act.  I 
cannot  accede  to  that  view.  Undoubtedly, 
in  ordinary  cases,  where  the  adverse  claim- 
ant is  a  i^rson  who  cjin  be  dealt  >vith 
under  the  Lands  Clauses  Act,  the  Court 


would  direct  the  petition  to  be  served 
(when  the  objection  was  taken  by  the 
railway  company)  on  that  adverse  claimant, 
in  order  to  see  whether  the  matter  could 
be  decided  on  the  petition.  But  here  we 
are  dealing  with  a  claimant  who  cannot  be 
brought  in  under  the  Lands  Clauses  Act 
That  is  practically  conceded  by  the  peti- 
tioners, because  they  did  not  insist  thai 
the  matter  might  stand  over  in  order  that 
they  might  serve  the  Crown,  but  they 
simply  desired  to  go  on  and  fight  the  ques- 
tion out,  not  with  the  Crown  but  with  the 
railway  company.  In  my  opinion  that 
would  not  be  right.  The  railway  company 
aro  quite  willing  to  pay  the  money  to 
whoever  is  entitled  to  the  land,  and  it  is 
the  person  who  is  entitled  to  the  land  wjio 
ought  to  have  the  money;  but  the  railway 
company  ought  not  to  be  compelled  in  any 
way  to  pay  the  money  twice  over  whoi  all 
they  have  to  do  is  to  pay  the  money  to  the 
person  entitled  to  the  land  which  they 
have  taken.  In  my  opinion  there  is  no 
l)ossible  reason  for  making  the  railway 
company  fight  the  battle  of  the  Crown  in 
the  absence  of  the  Crown,  and  take  upon 
themselves  the  burden  of  shewing  that  the 
Crown,  who  cannot  be  brought  here,  are 
entitled  to  this  land  as  against  the  peti- 
tioner. 

It  is  said  that  the  petitioner  would  be 
under  this  disadvantage,  that  in  the  in- 
formation he  would  stand  in  a  less  advan- 
tageous position  than  he  would  occupy  under 
the  Lands  Clauses  Consolidation  Act.  That 
is  simply  saying  this,  that  the  claim  is  made 
by  one  who  cannot  be  brought  in  under 
the  Lands  Clauses  Act ;  and  if,  as  against 
ordinary  claimants,  the  Lands  Clauses  Act 
gives  the  petitioner  an  advantage,  it  does 
not  give  him  an  advantage  as  against  the 
adverse  claimcmt  in  the  present  case,  and 
the  Court  will  not  feel  it  right  to  throw 
upon  the  railway  company,  which  has  no 
interest  in  the  matter  one  way  or  the 
other,  the  burden  of  fighting  the  battle 
because  the  Crown  is  a  claimant  not  bound 
by  the  provisions  of  the  Lands  Claases 
Act.  It  was  suggested  by  Mr.  Joyce  that 
the  information  did  not  raise  the  question 
to  lie  decided.  I  cannot  accede  to  tiiat 
view.  If  that  were  so,  it  would  shew  that 
the  Crown  is  not  really  claiming  this  land. 
The  question  is,  who  was  entitled  to  the 
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land  at  the  time  the  railway  company  took 
it;  and  in  that  information  there  is  un- 
doubtedly a  pai-agi-aph  relating  to  this 
piece  of  land,  saying  that  this  piece  of 
land  ought  still  to  follow  the  title  of  the 
foreshore  in  consequence  of  the  mode  in 
which  it  has  become,  not  foreehoi'e,  but 
what  may  be  called  dry  land.  Tliat  is 
raised,  I  think,  by  the  information.  Un- 
doubtedly that  information  involves  other 
questions;  but  I  see  no  reason,  in  con- 
sequence of  that,  for  throwing  upon  the 
railway  company  the  burden  which  would 
be  thrown  upon  them,  by  causing  them 
to  litigate  the  question  on  behalf  of  the 
Crown,  or  rather  in  defence  of  their  own 
pockets.  In  my  opinion  they  ought  not 
to  be  put  in  the  position  of  being  bound  to 
pay  the  money  tw^ice  over,  as  tliey  would 
have  to,  if,  having  first  paid  Mr.  Reeve, 
they  had  to  pay  the  Crown  afterwards 
when  they  established  their  title. 

I  think  the  course  taken  was  a  reason- 
able coui-se,  and  I  by  no  means  say  that 
it  would  be  unreasonable  in  all  cases  to 
direct  the  petition  to  stand  over,  where, 
the  claimant  wjis  a  subject  who  could  be 
brought  in  under  the  Lands  Clauses  Act. 
It  might  well  be  that  where  an  action  was 
brought  by  an  adverse  claimant  the  Court 
might  say,  "  This  is  a  matter  which  cannot 
be  dealt  wnth  under  the  Lands  Clauses 
Act  so  well  as  in  the  action ;  let  the  peti- 
tion stand  over  " — even  although  the  i>arty 
might  be  brought  in — "until  the  litiga- 
tion is  determined  in  the  ordinary  way 
between  the  parties  to  the  action."  In  the 
present  case  it  is  not  necessary  to  deter- 
mine that  point,  and  I  merely  mention  it 
in  order  that  it  may  not  lie  supposed  that 
where  the  adverse  claimant  is  a  subject 
the  matter  ought  of  necessity  to  be  disi)ose<l 
of  on  a  petition  under  the  Act. 


Solicitors  -  W.  F.  Fearn,  for  the  niihvay  com- 
pany ;  Orejrory,  UowclilTes  ii.  Co.,  agents  for 
W.  JJ.  Reeve,  Lowcsstoft,  for  petitioner. 
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[IN  THE  COURT  OF  APPEAL.] 
Brett,  M.R. 
Cotton,  L.J. 

BOWEN,  L.J.    >  GREER  V.   YOUNG, 

1883. 
July  10, 13. 

Attornei/8  ami  Solicitors  Act,  1860  (23 
c{*  24  Vict.  c.  127),  section  28 — Charge  for 
Costs — "  Property  recovered  or  preserveil^ 

The  charge  to  which  the  Court  is  em- 
powered, by  section  28  of  the  Attorneys  ami 
Soli^ors  Act,  1860,  to  declare  a  solicitor 
entitled  for  his  costs  ujum  t/ie  pro]>erty  re- 
covered or  preserved,  is  iwt  confined  to  the 
interest  in  that  property  of  the  person 
who  employs  the  solicitor^  unl^s  it  is  only 
that  jHU'ticular  interest  whic/i  is  recovered 
or  preserved,  but  extends  to  tlie  whole  pro- 
jterty  recovered  or  preserved, 

7  he  fact  tJaU  an  infant  is  interested  in 
projterty  recovered  or  preserved  does  not 
prevent  the  Court  from  declaring  a  charge 
upon  that  jjro]}erty  ;  btU  tlie  infant  shotild 
be  properly  represented  before  tlie  Court 
at  tJie  time  wlien  tlie  application  for  t/ie 
diarging  order  is  ma<le, 

Berrie  v,  Hewitt  (39  Law  J.  Rep.  Chanc. 
119;  Law  Rep.  9  Eq.  1)  overruled. 

This  was  an  apjwal  from  an  order  of 
Chitty,  J.,  giving  a  chai-ging  ortlor,  under 
the  Solicitors  Act,  1860,  section  28,  for 
solicitors'  costs  incurred  in  this  suit  upon 
a  fund  allegeil  to  have  been  recovered  in 
the  suit. 

Messrs.  Young  and  Pollock  were  trustees 
under  the  will  of  W.  J.  Greer.  Pollock, 
who  was  a  solicitor,  died  in  1873,  and 
after  his  death  it  was  discovered  that  he 
had  bi^eu  guilty  of  great  bi-eaches  of  trust, 
and  wiis  largely  indebted  to  the  estate  of 
W.  J.  Greer.  The  action  of  Middkton  v. 
Pollock  was  brought  for  the  administration 
of  Pollock's  estate,  and  in  the  course  of 
the  administration  his  co-trustee.  Young, 
carried  in  a  cLiim  for  3,419/.,  due  to 
Greer's  estate,  which  was  allowed. 

The  present  action  of  Greer  v.  Yoking 
was  instituted  in  1874  by  the  widow  of 
W.J.  Greer  an  annuitant,  and  his  daughter, 
the  tenant  for  life  under  his  will,  against 
Young  and  the  administratrix  of  Pollock, 
for  a  declaration  that  Young  and  Pollock's 
estate  were  jointly  liable  for  the  breach  of 
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trust,  and  that  the  estate  of  Greer  was 
entitled  to  what  Young  might  i*ecover 
against  Pollock's  estate  in  Middleton  v. 
PoUock,  and  for  the  appointment  of  new 
trustees.  By  a  judgment  made  in  this 
action  on  the  11th  of  February,  1876,  it 
was  declared  that  Young  and  Mrs.  Pollock, 
as  administratrix  of  Pollock,  were  liable 
to  repay  the  3,419/.,  and  an  order  was 
made  agjiinst  Young  for  repayment,  and 
Fanshawe  and  Haq)er  were  appointed  new 
trustees  of  the  will.  These  new  trustees 
subsequently  obtained  payment  direct  of 
a  dividend,  amounting  to  1,035/.,  in  the 
action  of  Middleton  v.  PoUocky  on  the  said 
sum  of  3,419/. 

Shortly  afterwards  Young  became  bank- 
rupt, and  a  small  dividend  had  been  de- 
clared on  his  esttite. 

On  the  23rd  of  November,  1882,  Mr. 
Blyth,  who  had  acted  for  the  plaintiffs  in 
the  suit  of  Greer  v.  Young,  at  first  in  con- 
junction with  two  other  partners,  and  sub- 
sequently by  himself,  took  out  a  summons 
in  Greer  v.  Youruj,  aaking  for  a  charging 
order  on  the  dividends  recovered  by  Fan- 
shawe and  Harper,  and  on  all  future  divi- 
dends which  might  be  received  by  them, 
in  Middleton  v.  Pollock,  and  in  Young's 
bankruptcy,  for  his  costs  in  Greer  v.  Young, 
which  amounted  to  254/. 

Cbitty,  J.,  made  the  order  in  chambers, 
and  the  trustees  moved  to  discharge  it; 
but  Chitty,  J.,  made  an  order  that  the 
solicitors  were  entitled  to  si  charge  upon 
all  funds  recovered  in  the  suit  of  Greer  v. 
Youruj,  including  the  dividends  which  had 
been  paid,  or  might  become  payable,  to  the 
trustoes  Fanshawe  and  Harper  in  the  suit 
of  Middleton  v.  Pollock,  and  in  the  bank- 
ruptcy proceedings  of  the  defendant  Young, 
for  the  costs  as  between  solicitor  and  client 
pi*operly  incurred  in  the  recovery  of  the 
trust  funds  by  means  of  this  suit,  and  that 
the  trustees  should  pay  the  costs,  when 
taxed,  out  of  the  sum  of  1,035/.  in  their 
hands. 

There  was  no  allegation  of  any  fraudu- 
lent conduct  or  intention  on  the  part  of 
Young. 

The  trustees  appealed. 

WJdtehorne,  Q.C.,  and  UwlerldU,  for  the 
appellants. — The  order  is  wix)ng,  for  two 
reubons — first,  the  Solicitors  Act  gives  the 


Court  no  power  to  charge  property  be- 
longing to  an  infant;  and,  secondly,  the 
dividends  received  by  the  trustees  from 
Pollock's  estate  were  not  recovered  or 
preserved  in  this  action  at  all. 

The  statute  only  gives  a  charge  on  the 
property  of  the  person  who  employs  tiie 
solicitor — Berrie  v.  HowiU  (1),  In  r« 
Keane  (2)  and  Emden  v.  Carte  (3)— and 
the  persons  who  employed  the  solicitors 
here  were  the  plaintifis,  and  their  respec- 
tive interests  can  be  charged,  and  to  that 
extent  we  do  not  dispute  the  order ;  bat, 
so  far  as  it  afifecta  the  interest  of  the 
infants,  it  cannot  stand.  Infants  cannot 
employ  solicitors,  and  it  has  been  decided 
that  the  Act  does  not  apply  to  InfiemtB— 
see  Bonaor  v.  Bradshaw  (4)  and  In  r€ 
Keane  (2).  In  the  case  of  an  in&nt  a 
solicitor  cannot  enforce  his  claim  for  costs 
under  the  Act ;  he  must  establish  it  in  an 
action-*-/*ri<cAarc/  v.  Roberts  (5). 

[BowEN,  L.J.,  referred  to  BuUey  v. 
Btdley  (6).] 

But  there  the  solicitor  had  been  em- 
ployed by  the  defendant,  the  trustee  who 
represented  the  whole  estate  for  all  pnr- 
posee. 

The  employment  of  the  solicitor  is  an 
essential  condition  precedent  to  his  obtain- 
ing a  charge ;  any  other  construction  migbt 
have  the  effect  of  enabling  strangers  to 
institute  actions,  and  then,  if  property  is 
recovered,  enforcing  charges  against  Uiat 
property. 

No  doubt,  if  an  action  is  commenced 
on  behalf  of  infants  by  a  next  friend,  the 
solicitor  employed  by  the  next  friend  will, 
by  a  roundabout  way,  obtain  payment  out 
of  the  infants'  propei-ty;  and  tliat  was 
Pritcluird  v.  Roberts  (5);  but  that  was 
not  the  case  here. 

Then,  secondly,  the  fund  here  charged, 
which  almost  entirely  represents  the  (fivi- 

(1)  39  Law  J.  Rep.  Chanc.  110;  Law  Rep. 
9  Eq.  1. 

(2)  40  Law  J.  Rep.  Chanc.  617;  Law  Rep. 
12  Kq.  116. 

(3)  51  Law  J.  Rep.  Chanc.  371  ;  Law  Rep.  19 
Ch.  D.  311. 

(4)  4  Giff.  260;  7  Jur.  N.S.  231;  10  W.R. 
481  ;  30  Law  J.  Rep.  Chanc.  159. 

(5)  43  Law  J.  Rep.  Ch&nc,  129;  Law  Rep. 
1 7  Kq.  222. 

(6)  47  Law  J.  Rep.  Chanc.  841 ;  Law  Rep. 
8  Ch.  D.  479,  488. 
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dends  received  from  Pollock's  estate,  is  not 
property  recovered  or  preserved  in  this 
action  at  all.  The  dividends  were  paid 
direct  to  the  new  trustees.  This  action 
was  commenced  with  full  knowledge  of 
the  action  of  Middleton  v.  Pollock  and  of 
the  state  of  Young's  affairs. 

They  also  referred  to  and  commented 
upon  Bailey  v.  BirchaU  (7),  Twyncim  v. 
Porter  (8),  Scholefleld  v.  Lockwood  (9)  and 
Pinkerton  v.  Eaaton  (10). 

Warrliujto^i,  for  the  respondents,  was 
called  upon  on  the  second  point  alone. — I 
submit  that  all  the  property  has  been  re- 
covered or  preserved  in  this  action  within 
the  meaning  of  the  section.  The  Act  must 
be  construed  liberally,  and  the  judgment 
obtained  in  this  action  was  necessary  for 
the  proper  administration  of  the  funds, 
even  if  the  dividends  themselves  were  re- 
covered in  another  suit.  Tliis  case  falls 
within  Scfiolejield  v.  Lockwood  (9)  and 
CcUlow  V.  Callow  (11),  in  which  latter 
case  the  solicitor  was  held  entitled  to  a 
charge  for  his  costs  of  an  action  of  detinue 
brought  by  his  client,  upon  funds  which 
were  really  recovered,  not  by  that  action, 
but  by  a  totally  distinct  action  for  ad- 
ministration bi*ought  by  one  of  the  de- 
fendants in  the  detinue  action  against  the 
plaintiff  in  that  action.  But  the  property, 
if  not  "  recovered,"  has  at  least  been  pi*o- 
served  in  this  action  by  the  appointment 
of  the  new  trustees. 

[Cotton,  L.J. — Do  you  make  any  sug- 
gestion by  the  claim  that  Young,  unless 
prevented,  meant  to  do  away  with  the 
property  ]] 

No.  But  the  appointment  of  new  trus- 
tees is  an  act  protective  of  the  pi-operty. 

In  Pinkerton  v.  Easton  (10),  although 
the  decree  directed  the  appointment  of  a 
new  trustee,  it  does  not  appear  that  any 
was  appointed ;  and  in  Bailey  v.  BirchaU 
(7)  an  order  for  the  appointment  of  a  re- 
ceiver was  held  to  have  constituted  a  pre- 
servation of  the  pro^jerty  within  the  section. 
At  all  events,  the  solicitors  are  entitled  to 

(7)  2Hem.  &M.  371. 

(8)  40   Law   J.   Rep.   Chanc.  30;    Law  Rep. 
11  Eq.  181. 

(0)  38  Law  J.  Rep.  Chanc.  232  ;  Law  Rep.  7 
Eq.  83. 

(10)  42  Law  J.  Rep.  Clianc.  878;  Law  Rep. 
16  fiq.  41K). 

(11)  Law  Rep.  2  C.P.  D.  362. 
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a  charge  upon  all  that  may  have  been  or 
may  be  recovei-ed  from  Young's  estate. 

Brett,  M.R. — In  this  case  Young  and 
Pollock  were  joint  trustees  of  the  will  of 
W.  J.  Greer.  Pollock  committed  breaches 
of  trust  whereby  the  trust  proj^rty  was 
lost,  and  hLs  estate  has  since  been  ad- 
ministered in  the  action  of  Middleton  v. 
Pollock.  Young  earned  in  a  claim  in 
the  administration  of  Pollock's  estate  for 
3,419/.,  which  was  the  amount  due  from 
Pollock  to  Greer's  estate,  and  a  dividend 
was  declared  on  that  claim.  For  those 
breaches  of  trust  Young,  although  not 
morally  guilty,  was  liable  as  if  they  had 
been  committed  by  himself,  whereupon 
this  action  was  brought  by  the  testator's 
wife  and  daughter,  and  conducted  by  the 
solicitors  who  are  now  asking  for  the  in- 
tervention of  the  Court  against  Young 
and  others  for  relief  as  against  the  breaches 
of  trust  for  which  Young  was  liable.  The 
relief  which  would  be  obtained  in  that 
action  would  be  a  judgment  by  which 
Young,  in  respect  of  those  breaches  of 
trust,  would  be  declared  liable  to  make 
good  the  money  lost  to  the  trust.  No 
judgment  in  that  action  cK)uld  assist  any 
one  in  obtaining  dividends  on  Pollock's 
estate ;  it  was  not  necessary  for  that  pur- 
pose; and  the  dividends  on  that  estate 
would  have  been  recovered  whether  the 
action  of  Greer  v.  You7ig  had  been  brought 
or  not.  But  everything  recovered  in  that 
action  will  be  for  the  benefit  of  the  infants 
entitled  in  remainder,  who  were  infants 
when  the  judgment  was  given,  and  are 
now  infants. 

Under  these  circumstances  the  solicitor 
applies  to  the  Court  for  a  charging  order 
on  the  pi-operty  recovered  by  reason  of 
his  exertions,  and  has  obtained  an  order 
fi-om  Mr.  Justice  Chitty,  which  charges, 
not  only  the  fund  which  has  been  recovered 
from  Young's  estate,  but  also  the  dividends 
which  have  been  and  may  be  recovered 
from  Pollock's  estate.  The  question  is 
whether  that  order  can  stand. 

It  has  boon  argueil  elaborately  that,  even 
a.s8uming  that  by  reason  of  the  exertion  of 
this  solicitor  dividends  had  been  recovered 
from  Pollock's  estate  in  this  action,  and 
that  the  infants  would  ultimately  get  the 
benefit  of  the  dividends  as  well  as  of  the 
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action  ftgainnt  Young,  yet,  because  the 
funds  recovered  and  sought  to  be  charged 
go  to  persons  who  are  now,  and  at  the 
time  of  the  cliargo  being  made  were,  in- 
fants, therefoi*o  the  order  could  not  l>e 
made.  It  was  argued  that  the  solicitor 
must  be  employed  by  the  person  whose 
property  is  sought  to  bo  charged ;  and  it 
was  sjiid  that  that  of  itself  would  shew 
that  anything  i-ocovered  for  an  infant 
could  not  be  charged,  because  a  solicitor 
could  not  be  employed  by  an  infant.  That 
is  true.  It  is  admitted  that,  although  the 
infant  did  not  employ  a  solicitor,  but  some 
one  did  on  his  behailf,  if  on  attaining 
twenty-one  tlie  infant  approved  of  what 
had  boen  done,  the  order  could  bo  made, 
but  that  it  could  not  be  made  while  he 
was  an  infant. 

The  whole  quostion  depends  on  the 
meaning  of  section  28  of  the  Attorneys 
and  Solicitors  Act.  I  take  the  view  of 
the  theory  of  the  Act  which  was  enunciated 
by  Vice- Chancellor  Bacon  in  the  case  cited 
of  BuUey  v.  Bullet/  (6).  I  do  not  accept 
the  idea  of  salvage  as  l)eing  an  accurate 
analogy  in  all  respects ;  but  I  agree  that 
the  fundamental  theory  of  the  section  is 
the  idea  that  what  has  been  recovered  by 
the  action  of  the  solicitor  is  to  be  treated 
as  if  it  were  salvage — I  do  not  say  marine 
salvage — and  to  bo  paid  for  on  the  theory 
that  a  Sidvage  service  has  l>oen  rendered. 
And  in  the  case  of  Pinkcrtoa  v.  Easton 
(10)  the  Lord  Chancellor,  without  using 
the  actual  word  "salvjigo,"  uses  expressions 
which  describe  all  the  theory  of  salvage. 
JIo  says,  **  The  Legislature  hjis  given,  not 
a  charge,  but  a  power,  to  the  Court  to 
crciitc  a  charge  for  a  solicitor's  costs  upon 
pi-ojKjrty  recovered  or  preserved,  when 
meritorious  services  of  the  solicitor  have 
resulted  in  such  recovery  or  preservation." 
You  cannot  more  accuv:it(»ly  describe  the 
doctrine  of  salvage.  Salvage  consists  of 
"  nieritonous  services  resulting  in  recovery 
or  preservation." 

Those  services  are  not  by  vii-tue  of  imy 
contiuct;  they  are  wholly  independent  of 
contitict — contract  does  away  with  the 
notion  of  salvage.  The  whole  doctrine  of 
sjdvage  depends  on  **  something  in  danger 
saved  by  nieritonous  services " ;  and  if 
that  is  the  ause,  it  is  immaterial  that  an 
infant  cannot   employ    a   solicitor ;  it  is 


immaterial  whether  the  person  whose  pro- 
perty is  recovered  is  the  person  employing 
the  solicitor  or  not.  Of  course  it  is  not 
to  be  supposed  that  the  Court  would 
allow  a  solicitor  to  go  in  as  a  mere  volnn- 
toer,  and  bring  an  action  and  obtain  a 
charge  for  his  costs ;  it  is  sufficient  if  anj 
person  interested  has  bona  fide  employed 
him.  He  must  be  a  solicitory  but  there  is 
nothing  in  the  Act  which  says  that  he 
must  1)0  employed  by,  in  the  sense  of  being 
the  solicitor  of,  the  person  whose  property 
is  preserved  or  recovered ;  but  if  by  the 
action,  and  by  reason  of  the  employment 
of  the  solicitor,  property  has  been  pre- 
served or  recovered  of  anybody,  then  I 
think  such  employment  and  agency,  on 
the  doctrine  of  salvtige,  enables  the  Coort 
to  give  a  charge  to  the  solicitor  on  ihe 
property  preserved  or  recovered.  It  is 
difficult  to  imagine  property  being  re- 
covered by  a  solicitor  unless  he  is  in  some 
way  employed  in  the  suit. 

Whether  the  property  was  or  not 
recovei'ed  or  preserved  by  reason  of  any 
particular  suit  is  stated  by  the  Lord 
Chancellor  to  be  a  question  of  fact — and 
so  it  is ;  but  it  is  not  a  question  of  fact  in 
the  sense  that  it  can  be  submitted  to  a 
jury,  because  it  depends  on  a  question  of 
law  which  the  Judige  must  decide. 

But  the  moment  the  Court  has  come  to 
the  conclusion  that  the  property  has  been 
preserved  by  reason  of  the  suit,  it  is  no 
objection  that  the  solicitor  was  not  em- 
ployed by  the  person  to  whom  the  pro- 
perty recovered  belonged ;  and  it  is  no 
objection  that  the  person  whose  property 
is  recovered  or  preserved  could  not  employ 
a  solicitor.  Therefore  the  flB^ct  that  the 
person  was  an  infant  at  the  time  that 
the  order  was  made  is  no  objection  to  the 
oixler  being  made. 

I  do  not,  however,  think  that  the  order 
could  be  made  upon  the  infant's  pn^ittty 
unless  the  infant  has  been  properly  repre- 
sented at  the  time  the  order  has  be^ 
applied  for;  but  in  this  case  the  in&nts 
wero  properly  represented  by  the  trustees, 
who  wei*e  heard  in  opposition  to  the  order. 

The  second  point  is,  assuming  that  the 
infancy  of  the  children  l**  no  objection, 
ai*e  we  prepared  to  say  as  a  matter  of  fact 
that  tins  suit,  by  reason  of  the  exertions 
in  the  suit  in  which  alone  the  solicitor 
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was  engaged,  resulted  in  the  recovery  or 
preservation  of  the  fund  that  is  obtained 
from  the  dividends  on  Pollock's  estate) 

The  suit  of  Oreer  v.  Young  is  a  suit 
which  could  only  result  in  obtaining 
from  the  estate  of  Young  compensation 
for  the  loss  incurred  by  the  breach  of  trust 
of  Pollock;  and,  so  far  as  anything  has 
been  recovered  from  Young's  astate,  I 
think  that  this  suit  is  an  action  in  which 
that  has  been  recovered  within  the  meaning 
of  the  section. 

But  it  is  impossible  to  say  that  any  part 
of  the  dividends  on  Pollock's  estate  has 
been  **  i-ecovered  or  preserved  "  in  the  suit 
of  Greer  v.  Young,  It  is  suggested  that 
property  has  been  preserved  in  this  way- 
that  a  new  trustee  has  been  appointed  in 
the  place  of  Young,  Young  being  a  bank- 
rupt. It  might  have  been  urged,  and 
perhaps  successfully,  if  Young  had  been  a 
fraudulent  trustee,  and  it  could  be  shewn 
that  by  his  removal  the  dividends  recovered 
from  Pollock's  estate  came  into  the  hands 
of  the  present  trustees,  which  would  never 
have  come  if  he  had  not  been  removed, 
that  the  dividends  wei-e  recovered  in  this 
action ;  but  there  Ls  nothing  to  shew  that 
Young  was  fraudulent,  nothing  to  induce 
any  one  to  say  that  ijf  money  had  come 
into  his  hands  he  would  have  misap- 
propriated it.  It  is  not  brought  within 
the  case  I  have  suggested ;  therefore  the 
order,  so  far  as  it  affects  to  charge  any  of 
the  dividends  which  have  been  received 
from  Pollock's  estate,  or  which  may  here- 
after be  received  from  his  estate,  must  be 
set  aside ;  the  order  may  stand  so  far  as  it 
charges  anything  that  may  be  recovei-ed 
from  Young's  estate.  But  that  is  so 
small  a  part  of  the  order  that,  although 
the  order  stands  to  that  extent,  the  appeal 
substantially  succeeds,  and  the  appellants 
are  entitled  to  the  costs. 

As  regards  the  case  of  Catlow  v.  Callow 
(11)  I  am  not  prepared  to  say  that  on  the 
&ct8  of  that  case  the  decision  w:is  one  with 
which  I  should  not  agree. 

Cotton,  L.J. — The  substantial  point  of 
litigiition  on  this  append  is  tliat  which 
refers  to  an  onler  directing  payment  of 
costs  out  of  a  fund  recovered  from  the 
estate  of  Pollock.  Section  28  of  the 
Attorneys     and     Solicitors     Act,    1860, 
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enables  the  Court  to  make  a  charge  in 
favoui  of  a  solicitor  on  property  recovered 
or  preserved  by  litigation  in  which  he  is 
employed ;  and,  in  my  opinion,  it  cannot 
be  said  that  the  fund  recovered  from  the 
estate  of  Pollock  has  l)een  in  any  way 
recovered  or  preserved  by  this  action  of 
Greer  v.  Young,  Before  that  action  was 
commenced,  a  proof  had  been  Ciurried  in 
by  Young  in  Middleton  v.  Pollock^  and, 
under  that  proof,  the  amount  of  the  fund, 
so  far  as  that  estate  was  sufficient,  woidd 
have  been  recovered  without  this  action. 
But  it  is  said  that  when  recovered  it 
would  have  got  into  Young's  estate, 
and  that  a  new  suit  was  necessary,  and 
that  in  that  suit  the  fund  has  been  pre- 
served. That  is  a  fallacy ;  it  has  not 
been  preserved  within  the  meaning  of 
section  28. 

If  it  had  been  suggested  in  the  plead- 
ings, and  proved  as  a  fact,  that  Young,  if 
he  had  received  the  dividends  when  jiaid, 
would  have  misappropriated  them,  it  might 
have  been  said  tliat  that  property  was 
preserved  in  this  action ;  but  there  is  no 
suggestion  to  that  effect ;  and  it  is  wrong 
to  say  that  this  action,  which  merely  at 
the  time  was  an  action  to  obtain  a  declara- 
tion of  Young's  liability  in  resi)ect  of  his 
co-trustee's  breaches  of  trust,  Ls  a  suit  in 
which  this  property  was  recovered  or  pre- 
sei-ved  within  the  meaning  of  the  section. 

The  suit  was  instituted  for  a  different 
object;  and  T  will  not  say  that  the  suit 
was  improper.  But  as  the  proof  by  means 
of  which  this  fund  has  l)een  recovered 
was  carried  in  before  Greer  v.  Young  was 
instituted,  and  as  that  suit  was  unneces- 
sary for  that  purpose,  and  no  lohs  of  the 
fund  has  been  avoided  by  reason  of  the 
suit,  this  property  cannot  be  said  to  have 
be<'n  recovered  or  preserved  by  it. 

There  is  another  point.  If  anything 
has  been  recovei-ed  from  Young's  estate, 
that  would  be  property  recovered  in  this 
action ;  it  is  an  action  which  declared  the 
liability  of  Young  for  the  default  of  his 
CO- trustee,  and  it  was  necessiiry  that  that 
liability  should  be  established  ;  and  any- 
thing reooveriKl  from  Young  by  way  of 
dividend  or  otherwise  will  be  i-ecovered 
by  reason  of  this  action  which  estiiblished 
his  liability  and  direc<e<l  pixx)f  against  his 
estate. 
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I  now  come  to  the  point  which  has  been 
elaborately  argued,  which  is  that,  assuming 
the  fund  to  have  l3een  recovered  by  reason 
of  this  action  within  the  meaning  of  the 
section,  the  Court  hjis  no  power  to  make 
a  charging  order  upon  it.  The  argument 
on  this  objection  took  two  lines — one  that 
the  Court  had  no  power  to  make  a  charging 
order  in  favour  of  a  solicitor,  except  upon 
the  property  of  the  person  who  employed 
him.  That  is  contrary  to  the  section ;  the 
section  does  not  say  it  is  to  be  on  the  pro- 
perty recovered,  &c.,  of  the  person  who 
employed  the  solicitor,  but  on  the  property 
recovered  or  preserved  ;  and  to  construe  it 
in  the  way  in  which  it  has  been  argued 
that  it  should  be  construed  would  be  to 
contradict  the  Act. 

Undoubtedly  the  quantum  of  the  in- 
terest of  the  person  who  employed  the 
solicitor  is  an  important  element  for  the 
purpose  of  considering  what  has  been 
recovered  or  pre8t»r\'eil.  As  a  general 
rule,  what  is  recoveretl  or  preserved  is  the 
interest  of  the  plaintiff  or  defendant ;  and 
it  is  most  material  to  look  to  the  interest 
of  the  defendant  in  considering  what  has 
l)een  preserved ;  and  in  considering  what  it 
was  that  has  been  recovered  it  is  most 
material  to  see  what  the  interest  of  the 
plaintiff  was — that  is,  to  see  whether  the 
fund  recovered  or  preserved  by  the  suit 
was  the  whole  fund,  or  only  the  particular 
interest  of  the  plaintiff  or  defendant.  But 
to  say  that  the  charge  is  to  be  only  a 
charge  on  the  plaintiff's  interest,  although 
he  may  have  recovere<l  a  fund  for  all  the 
parties,  would  be  wholly  inconsistent  with 
the  sciction. 

It  has  been  argued  tliat  a  different  con- 
struction would  encourage  strangers  to 
institute  actions  respecting  the  property 
of  others  in  which  they  have  no  interest, 
>\'ith  a  view  to  obtaining  a  charge  upon 
that  property  for  the  costs.  But  I  have 
yet  to  learn  how  a  sti-anger  can  bring  an 
action  to  recover  property  in  which  he  has 
no  interest. 

In  the  next  place,  it  was  said  that  in 
the  present  case  infants  are  entitled  to  the 
property  recovered  or  preserved,  and  no 
charge  can  be  given  upon  infants'  property. 
As  a  matter  of  principle,  I  fail  to  see  the 
force  of  this  objection.  When  infants 
are  intei-csted  in  funds  in  administration 


actions,  it  is  not  unusual  to  order  paymoit 
out  of  the  fund  in  which  infiants,  and  even 
iinbom  infitnts,  are  interested. 

I  think  a  good  deal  of  argument  has 
turned  on  cases  where  the  Courts  have  held 
that  a  solicitor  who  acts  for  an  infant  in  i 
suit  is  not  really  employed  by  the  infant 
Here  there  is  no  such  difficulty.  The 
solicitor  was  undoubtedly  properly  em- 
ployed in  this  suit ;  and  all  we  have  to 
decide  is,  not  by  whom  he  was  employed, 
but  whether  he  has  recovered  or  preaerved 
the  infants'  property,  and  whether  it  k 
right  for  that  reason  to  give  him  a  chai;^ 
upon  it. 

The  mere  fact  that  there  is  an  infiint 
interested  does  not,  in  my  opinion,  {Movent 
the  Court  giving  a  charge,  if  otherwise  it 
would  be  right  so  to  do.  It  is  true  that 
the  infant  should  be  properly  represented 
when  the  application  for  the  order  to 
charge  is  made ;  but  when  the  order  was 
made,  trustees  appeared  on  behalf  of  the 
infants,  and  the  objections  to  this  applica- 
tion were  argued  on  their  behalf, 

Therefore,  in  my  opinion,  the  solicitor  is 
entitled  to  a  charge  on  any  fiinds  whidi 
may  be  I'eoovered  from  Young's  estate,  bat 
not  on  the  rest  of  the  property. 

BowEN,  L.J.  —  I  am  of  the  same 
opinion.  I  agree  that  the  only  charge  to 
which  the  solicitor  is  entitled  is  a  dbarge 
on  what  may  be  recovered  from  Young's 
estate,  and  that  the  funds  recovered  from 
Pollock's  estate  were  not  funds  **  recovered 
or  preserved,"  in  the  meaning  of  the  sectioa, 
by  this  action. 

I  do  not  think  that  any  light  can  be 
thrown  on  this  case  by  considering  other 
cases  in  other  litigations  the  facts  of  which 
were  different  from  those  in  the  present 
case ;  but  I  only  desire  to  add  a  few  worcb 
on  this  section,  because  there  has  been  a 
good  deal  of  argument  upon  it — and,  allow- 
ing that  the  construction  we  put  upon  it 
covers  only  a  small  part  of  the  fund,  it  is 
necessary  for  the  purpose  of  charging  that 
amount  of  property  to  put  a  construction 
upon  the  section. 

There  seems  to  me  to  be  this  difficulty  in 
Mr.  Whitehorne's  way,  and  that  is,  that 
he  is  endeavouring  to  read  into  the  Act 
words  which  are  not  there.  The  words  of 
the  section  are  plain,  and,  if  they  are  read 
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in  their  natural  sense,  they  mean  that  a^  ' 
charge  can  he  made  on  the  property  of  an  ?*^ 
infiEtnt,  whether  the  infant  had  anything  to 
do  with  the  suit  or  not,  or  whether  he  em- 
ployed a  solicitor  or  not. 

The  section  is  a  very  general  one,  it 
applies  in  terms  to  every  case  where  a 
solicitor  has  heen  employed.  In  general 
terms  it  enahlesthe  Court  to  give  a  charge, 
not  merely  on  the  interest  of  the  plaintiff, 
but  on  all  the  property  which  has  been 
recovered,  whether  for  the  special  benefit  of 
the  plaintiff  only,  or  of  the  plaintiff  in  addi- 
tion to  others.  It  is  a  salvage  section.  The 
lolicitor  employed  lawfully  in  an  action  is 
a  salvor  who  has  recovered  or  preserved 
something  in  the  hour  of  danger  by  his 
work  and  labour,  and  he  is  entitled  to  a 
reward ;  into  whajiever  hands  the  property 
may  fall,  it  is  charged  with  the  salvage. 

Mr.  Whitehome  argued  that  because 
the  appellants  are  infants,  therefore  their 
interest  ought  not  to  be  bound,  principally 
because  they  were  no  parties  to  the  employ- 
ment of  the  solicitor ;  but  the  words  of  the 
section  are  not  confined  to  cases  where  the 
person  whose  property  is  recovered  is  him- 
self the  employer  of  the  solicitor. 

Take  the  case  of  a  remainderman.  Is 
there  any  reason  why  the  property  re- 
ooyered  for  the  benefit  of  a  remainderman 
should  not  be  charged  merely  because  he 
was  no  party  to  the  action  t  It  may  be 
that  he  could  not  be  made  a  party,  he  may 
have  known  nothing  of  the  action  being 
instituted,  or  he  may  have  had  no  power 
to  interfere  with  the  prosecution  of  the 
plaintiff's  rights.  Still,  if  the  property  has 
been  reoorered  for  him  in  that  action,  there 
is  nothing  in  the  words  of  the  section 
which  prevents  the  Court  from  making  a 
salvage  charge  upon  it.  If  it  is  true  that 
the  property  would  be  charged  whether  the 
remainderman  employed  ike  solicitor  or 
not,  it  follows  as  a  logical  conclusion  that 
the  charge  will  bind  property  in  the  hands 
of  an  infiint.  If  being  an  adult  he  could 
not  have  prevented  the  imposition  of  a 
charge,  even  if  he  had  no  notice  of  or  part 
in  the  action,  I  do  not  see  for  what  reason 
he  should  not  be  bound,  although  an  infant. 

Two  further  points  ought  to  be  noticed. 

In  the  first  place,  the  section  only  gives  a 

discretionary  power  to  the  Court,  it  does 

not  giye  the  solicitor  an  absolute  right  to 
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the  charge,  but  only  the  power  to  ask  the 
Ivourt  in  the  exercise  of  its  discretion  to 
make  the  charge. 

In  the  next  place,  I  also  agree  in  think- 
ing that  the  person  against  whose  pro- 
perty a  charge  when  made  will  operate 
should  have  the  opportunity  of  being 
heard  in  opposition  to  it  at  some  time  or 
another  when  the  charging  order  is  applied 
for.  It  is  not  necessary  to  decide  at  what 
time,  for  here  the  infants  were  heard  before 
the  order  was  made. 

Therefore  I  think  that  the  order,  so  far 
as  it  relates  to  the  funds  recovered  from 
Young's  estate,  is  authorised  by  the  section, 
and  must  stand ;  but  that  aa  regards  the 
other  property  recovered  from  Pollock's 
estate,  it  was  wrong,  as  that  property  was 
not  recovered  by  the  merits  of  the  solicitor. 
Therefore  the  appeal  succeeds  to  the 
greater  extent,  and  I  agree  that  the  ap- 
pellants are  entitled  to  the  costs  of  the 
appeal. 

I  do  not  think  that  it  is  necessary  to 
consider  the  decisions  which  have  been  re- 
ferred to,  but  I  think  that  their  geneml 
current  is  in  favour  of  the  liberal  construc- 
tion treating  the  solicitor  as  a  salvor. 

BuUey  v.  Bulky  (6)  and  Pinkerton  v. 
Boston  (10),  although  they  do  not  decide 
the  exact  point,  justify  me  in  saying  that 
the  authority  of  the  High  Court  is  in  favour 
of  oiu*  construction. 

Solicitois — Wilkin8  5c  Fanshawe,  for  appellants ; 
F,  DuttoD,  for  respondents. 


North.  J.      1  r 

1883.  I  ^"  '•"  «'"™- 

July  23.  24,  30.  J         °'"^''  "•  «*"™- 

Bankruptcy — Undischarged  Bankrupt 
— Close  of  Bankruptcy — Death  of  Bank- 
rupt within  Three  Tears — After-acquired 
Property — Rights  of  Old  Creditors — Bcmk- 
ruptcy  Act,  1869,  ss.  12  atid.  54. 

S,,  a  bankrupt t  died  in  June,  1881, 
having  since  the  dose  of  his  bankrujytcy  ( in 
December^  1880)  acquired  jtroperty  more 
than  sufficient  to  pay  the  debts  trhicJi  he 
had  contracted  since  t/utt  dat^e.  lie  net^r 
obtained  cm  order  of  discharge.    An  <ictioH 
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having  been  brought  by  one  of  the  new 
creditors  to  administer  his  estate, — Held, 
that  the  surphis,  after  paying  these  debts, 
belonged  to  the  administratrix,  and  was 
not  applicable  to  the  payment  of  the  debts 
of  ilie  old  creditors. 

Further  consideration. 

On  the  30th  of  October,  1877,  Richard 
Smith  was  adjudicated  a  bankrupt. 

On  the  10th  of  December,  1880,  an 
order  was  made  by  the  Court  of  Bank- 
ruptcy closing  the  bankruptcy. 

On  the  15th  of  June,  1881,  Richard 
Smith  died  intestate.  He  never  obtained 
an  order  of  discharge. 

On  the  2nd  of  December,  1881,  the 
action  (an  ordinary  creditor's  adminis- 
tration action)  was  commenced ;  and  on 
the  20th  of  December,  1881,  the  usual 
administration  decree  was  made. 

On  the  19th  of  February,  1883,  Messrs. 
Bell,  Nott  <fe  Co.  (who  had  proved  in  the 
bankruptcy  for  a  sum  of  2,193^.)  paid  into 
Court,  to  a  separate  account,  to  the  credit 
of  the  action,  a  sum  of  238/. — being  a  sum 
admitted  to  be  due  from  them  to  the 
bankrupt  in  respect  of  certain  cotton 
transactions  with  him  since  the  date  of 
the  bankruptcy :  see  the  judgment  of 
Fry,J.  (1). 

It  appeared  from  the  chief  clerk's  cer- 
tificate that  the  debts  of  the  plaintiff,  and 
the  other  creditors  of  the  banki-upt,  con- 
tracted since  the  bankruptcy  amounted  to 
340/. ;  that  the  admitted  claims  of  the  old 
creditors  under  the  bankruptcy  (including 
the  said  claim  of  Messrs.  Bell,  Nott  &  Co.) 
amounted  to  6,600/.,  upon  which  they  had 
received  a  dividend  of  Is,  6d,  in  the  pound 
under  the  bankruptcy ;  and  that  there 
was  a  sum  of  about  600/.  in  Court,  repre- 
senting personal  estate,  acquired  subse- 
quently to  the  close  of  the  bankruptcy, 
paid  into  Court  by  the  defendant,  the 
administratrix. 

It  thus  appeared  that  the  after-acquired 
personal  estate  was  more  than  sufficient  to 
pay  the  costs  of  the  action  and  the  new 
creditors  in  full,  and  to  leave  a  surplus. 

A  question  now  arose,  on  further  con- 
sideration, whether  this  surplus  belonged 
to  the  old  creditors  or  to  the  adminis- 
tratrix. 

(1)  Ante,  p.  411  ;  Law  Rep.  22  Ch.  D.  686. 


Tate  Lee,  for  the  plaintiff  and  the  dd 
creditors. — ^The  questkm  is,  how  far  tbe 
death  of  the  bankrupt  within  three  yean 
after  the  close  of  the  bankruptcy,  without 
having  obtained  his  discharge  (Bankruptcy 
Act,  1869,  section  54),  affects  the  rights 
of  the  old  creditors  to  have  this  saigas 
divided  amongst  them. 

Under  the  old  Insolvent  Debtors  Acts 
a  creditor  could  maintain  a  suit  in  eqinty, 
after  the  death  of  an  insolvent  debtor,  for 
the  purpose  of  realising  his  after-aoquiied 
property — Barton  v.  TcUtersaU  (2),  Ward 
v.  Painter  (3)  and  Ex  parte  KeUy  (4).  Tbe 
latter  case  conclusively  establishes  the 
jurisdiction  of  the  Court  to  distribute  the 
after-acquired  assets  cxf  a  bankrupt,  in  an 
administration  suit,  after  his  death.  He 
also  referred  to  Galsworthy  v.  DurrofU  (5), 
the  Bankruptcy  Act,  1869,  a.  47,  and  tiie 
Judicature  Act,  1875,  s.  10. 

Cooper  Willis,  Q,C.,  and  E,  Bndis 
Cooper,  for  the  administratrix. — The  deci- 
sions under  the  old  Insolvent  DebtoiB 
Acts  have  no  application.  In  i?ar<onv. 
TattersaU  (2)  and  Ward  v.  PainUr  ^) 
judgment  had  been  ento^  op  during  m 
lifetime  of  the  debtor.  That  gave  the 
assignee  a  lien  on  the  after-aoquired  {»>- 
perty.  But  if,  through  the  carelesBDMBB 
of  the  assignee,  no  judgment  was  entered 
up  during  the  debtor's  lifetime^  the  cre- 
ditors could  have  no  lien  a^dnst  tlie 
after-acquired  property,  as  no  judgment 
could  be  entered  up  after  the  deatii  of  the 
debtor — Harden  v.  Forsyth  (6). 

The  old  creditors  can  have  no  remedy 
against  the  after-acquired  property,  *' ex- 
cept in  manner  directed  by  the  Act" 
^section  12).  The  right  to  take  the 
debtor's  after-acquired  property  is  "not 
one  of  those  remedies** — In  re  Pet^t 
EstaU  (7). 

They  have  no  remedy,  unless  they  can 
bring  themselves  within  section  54 ;  and 
that  section  does  not  apply  to  the  property 

(2)  1  Russ.  &  M.  237 ;  1  Tarn.  378. 

(3)  5  Myl.  &  Cr.  298. 

(4)  47  Law  J.  Rep.  Bankr.  SO ;  Law  B^  7 
Ch.  D.  161. 

(6)  29  Beav.  277 ;  2  De  Gex,  F.  k  J.  4«6; 
30  Law  J.  Rep.  Chanc.  402. 

(6)  1  Q.B.  Rep.  177 ;  10  Law  J.  Eep.  Q.B. 
132. 

(7)  45  Law  J.  Bep.  Bankr.  es ;  Law  Bepi  1 
Ch.  D.  478. 
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of  a  debtor  who  dies  within  three  years 
firom  the  close  of  the  bankruptcy. 

[North,  J.,  referred  to  Ex  parte  Welch- 
mon  (8).] 

Yate  iee,  in  reply. — We  are  not  seeking 
any  remedy  against  "  property  "  vested  in 
the  trustee  under  the  bankruptcy ;  but 
only  against  property  acquLi*ed  after  the 
close  of  the  bankruptcy. 

[North,  J.,  referred  to  Ex  parte  T/ie 
Lancaster  Banking  Corporation  (9).] 

Judf/nient  reserved. 

North,  J.  (on  July  30).— The  point 
which  arises  in  this  case  is,  so  far  as  I  am 
aware,  a  new  one.  The  surplus  is  claimed, 
by  the  administratrix  of  the  intestiite  on 
the  one  hand,  and  by  the  old  ci-editors  on 
the  other.  In  order  proj)erly  to  raise  this 
question,  I  think  that  a  summons  should 
be  taken  out  by  Messrs.  Bell,  Nott  &  Co. 
(who  are  creditors  under  the  bankruptcy, 
and  appear  by  the  same  solicitoi-a  and 
counsel  as  the  plaintiff)  asking  to  have  the 
surplus  divided  among  the  old  creditors. 
The  summons  will  be  adjourned  into  Court, 
and  treated  as  before  me  now  on  further 
consideration ;  and  the  order  will  be  made 
on  the  summons,  as  well  as  on  the 
further  consideration.  The  question  is,  to 
whom  does  this  surplus  belong?  The 
material  sections  are  the  12th,  15th,  47th, 
48th,  49th  and  54th  sections  of  the  Bank- 
ruptcy Act,  1869.  Section  52  and  rule 
125  of  the  Bankruptcy  Rules,  1870,  provide 
for  the  subsequent  application  of  such  part 
of  the  bankrupt's  estate  as  has  not  been 
realised  at  the  close  of  the  bankruptcy. 
[His  Lordship,  after  reading  sections  47, 
48  and  49,  continued  :]     Then  section  15 

Srovides  that  the  prepay  of  the  bankrupt 
iviflible  amongst  his  creditors  shall  com- 
priae  {inter  alia)  the  following  particulars  : 
"  All  such  property  as  may  belong  to  or 
be  vested  in  the  bankrupt  at  the  com- 
mencement of  the  bankruptcy,  or  may  be 
acquired  by  or  devolve  on  him  during  its 
continuance.''  And  under  these  sections 
it  has  been  decided  that  property  which 
has  been  acquired  by  a  bankrupt  after  the 
bankruptcy  has  been  closed,  but  before  he 

(8)  Law  Bep.  11  Ch.  D.  48. 

(9)  48  Law  J.  Bep.  Bankr.  89 ;  Law  Bep.  10 
Oh.  D.  776. 


has  obtained  his  discharge,  belongs  to  the 
bankrupt  individually,  and  not  to  his 
trustee  or  his  creditors — In  re  PettiVs 
Estate  (7). 

The  1 2th  section  provides  that,  where  a 
debtor  shall  be  adjudicated  a  bankrupt, 
no  creditor  to  whom  he  is  indebted  in 
respect  of  any  debt  provable  in  the  bank- 
ruptcy shall  have  any  remedy  against  his 
property  or  person  in  respect  of  such  debt 
except  in  manner  directed  by  the  Act. 
I  see  no  reason,  and  none  was  suggested 
in  argument,  why  the  remedy  against "  the 
property  of  the  bankrupt,"  given  by  the 
54th  section,  is  not  a  remedy  against  the 
property  of  thet>ankrupt  within  tibe  express 
exception  of  the  12th  section.  Now  sec- 
tion 54  is  as  follows  :  "  Where  a  person 
who  has  been  made  bankrupt  has  not 
obtained  his  discharge,  then,  from  and 
after  the  close  of  his  bankruptcy,  the 
following  consequences  shall  ensue  :  — 
(sub-s.  1)  No  portion  of  a  debt  provable 
under  the  bankruptcy  shall  be  enforced 
against  the  property  of  the  person  so  made 
bankrupt  until  the  expiration  of  three 
years  fix)m  the  close  of  the  bankruptcy." 
The  object  and  effect  of  this  section  are 
clearly  stated  by  Vice-Chancellor  Bacon  in 
i^QCBseoi  Ex  parte  The  Lancaster  Banking 
Corporation  (9).  His  Lordship  says  :  "  I 
find  the  words  of  the  Act  of  Parliament 
clear  that  debts  provable  under  the  bank- 
ruptcy shall  for  the  period  of  three  years 
not  be  enforced  against  the  debtor.  The 
reason  of  that  is  perfectly  obvious.  If  I 
were  to  seek  for  a  reason,  it  is  that,  during 
the  three  years,  by  the  exercise  of  his 
industr}',  he  may  pursue  his  calling,  what- 
ever it  is,  free  from  the  pressure  of  debts 
existing  at  the  time  of  the  bankruptcy  or 
provable  under  the  bankruptcy.  If  during 
that  time  he  pays  ten  shillings  in  the 
pound,  which  he  would  not  be  able  to  do 
unless  he  were  a  free  man,  he  shall  have 
his  discharge.  If  the  bankruptcy  was  not 
closed,  all  that  he  acquired  during  the 
three  years  would  be  by  law  vested  in  the 
trustee ;  but  the  law  alters  that,  and  says 
that  after  the  close  of  the  bankruptcy  and 
for  three  years  thereafter  the  debtor  shall 
be  a  free  man.  All  that  he  earns,  gains 
or  acquires  in  any  way  shall  be  his.  If  he 
is  honest  enough  out  of  what  he  acquires, 
and  if  it  is  enough  for  the  purpose,  to  pay 
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his  creditors  ten  shillings  in  the  pounds 
he  is  to  have  his  discharge  ;  but  if  he  fails 
to  do  that,  the  second  provision  of  the 
54th  section  comes  into  effect/'   The  mode 
of  granting  an  order  of  discharge  after  the 
close  of   the  bankruptcy  is  the  subject 
of  General   Rules   172-5.     The  effect  of 
these  rules  is  pointed  out  by  Vice-Chan- 
cellor Bacon  in  the  same  judgment.     He 
says :  *'  Then  it  is  said  that  the  rules  point 
out  a  different  course  of  procedure.     The 
rules    are  perfectly  consistent  with   the 
.statute.     The  rules  recognise  the  fact  that, 
the   bankruptcy  being  closed,   for  three 
years  the  creditors  are  to  keep  their  hands 
off  the  bankrupt.     The  statute  gives  him 
a  privilege  during  those  three  years,  and 
the  opportunity  of  paying  ten  shillings  in 
the  pound ;  but  if  he  does  not  avail  himself 
of  that  opportunity,  then,  under  the  54th 
section,   a  creditor  who   has  proved  his 
debt  is  a  judgment  creditor,  entitled  to 
enforce  his  judgment  against  any  property 
of  the  bankrupt  upon  the  terms  mentioned 
in  the  statute.''    The  debtor  in  the  present 
case  died  long  before  the  end  of  three 
years  from  the  close  of  the  bankruptcy. 

Now  it  is  obvious  that  the  won!  "  pro- 
perty "  is,  in  the  section  I  have  just  read, 
used  in  two  totally  different  meanings. 
The  property  vested  in  or  acquired  by 
the  bankrupt  before  the  close  of  the  bank- 
ruptcy has  already  been  devoted  to  the 
creditors  in  a  different  way,  and  is  re- 
ferred to  in  this  section  as  the  source 
from  which  dividends  to  an  amount  of 
less  than  ten  shillings  in  the  pound  have 
already  been  paid.  The  property  protected 
for  three  years  by  this  section  can  only  be 
tliJit  acquired  subsequently  to  the  close  of 
the  bankruptcy,  as  the  bankrupt  cannot 
liive  any  other  property  capable  of  or  re- 
quiring protection. 

[His  Lordship,  after  reading  sub-section 
2  of  section  54,  continued  :]  The  mode 
of  giving  effect  thereto  is  regulated  by 
General  Rules  183-5.  It  is  obvious  that 
the  "  property  "  there  referred  to,  as  that 
ai^aiiist  which  execution  could  issue,  is 
tliat  acquired  by  the  debtor  after  the  close 
of  the  ))aiikruptcy.  That  sub-section  does 
not  affect  the  present  case,  for  the  three 
ye  u'6  have  not  yet  expired ;  and,  if  they 
hid,  the  section  could  only  b3  put  in  force 
with  the  sanction  of  the  Court  of  Bank- 


ruptcy, and  no  such  sanction  ooold  be 
given  after  the  death  of  the  bankrupt — 
see  Ex  parte  Kelly  (4). 

There  is  not  any  remedy,  that  I  an 
aware  of,  given  or  directed  bj  the  Act  in 
favour  of  creditors  under  a  bankrupt^ 
(other  than  creditors  whose  rights  are 
preserved  under  section  49)  against  pro- 
perty acquired  by  a  bankrupt  aftor  its 
close,  except  as  provided  by  section  51 
It  appears  to  me  that  the  scheme  of  the 
Act  was  to  give  the  creditors  oertun 
rights  against  the  bankrupt  and  his  pro- 
perty, present  and  future ;  but,  subject  to 
the  exercise  of  the  rights  so  created,  to 
leave  him  a  free  man,  and  to  leave  his 
future  property  under  his  own  oontroL 
The  words  of  section  12  seem  to  me  deer 
upon  the  point;  and  if  it  had  been  in- 
tended that  the  creditors  should  have  ike 
additional  remedy  of  being  able  after  the 
bankrupt's  death  to  prove  in  or  oommenoe 
a  suit  to  administer  his  estate,  I  think  the 
Act  would  have  said  so. 

In  Ex  parte  WiUiams  (10)  a  liquidating 
debtor,  whose  liquidation  had  been  doeed, 
presented  a  second  petition  for  liquidation; 
and  yice-Chancellor  Bacon  decided  tiiat 
no  notice  of  the  meeting  under  the  aeotmd 
petition  need  be  given  to  the  unpaid  cre- 
ditors under  the  first  liquidation,  as  they 
had  no  rights  against  or  interest  in  the 
debtor's  aJter-aoquired  property,  except 
under  the  provisions  of  section  54 ;  and 
again,  in  In  re  FeUit's  EHaU  (7),  the 
Vice-Chancellor  pointed  out  that  the  sub- 
sisting remedies  of  creditors  under  a  bank- 
ruptcy, after  its  close,  against  the  bank- 
rupt and  his  property  are  defined  by  the 
Act  and  Rules.  The  observations  of  Lord 
Justice  Fry  in  deciding  a  different  point 
in  this  very  case  are  strongly  confirmatory 
of  the  same  view  of  the  construction  of 
the  Act. 

Counsel  for  the  plaintiff  relied  upon 
Barton  v.  Tattersall  (2)  and  Ward  v. 
Fainter  (3)  as  shewing  that,  after  the 
death  of  a  person  who  had  become  insol- 
vent under  the  Insolvent  Debtors  Acts, 
the  jui'isdiction  of  the  Court  of  Chancery 
to  administer  his  estate  still  continued. 
But,  as  pointed  out  by  the  Lord  Chan- 
cellor in  Ward  v.  FainUr  (3),  those  Acte 

(10)  44  Law  J.  Rep.  Bankr.  182;  LawBep. 
20  £q.  748. 
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did  not  destroy  or  release  the  debts  of  the 
insolvent;  and  means  were  provided  for 
giving  effect  to  the  rights  of  the  creditors 
against  his  after-acquired  property  by  re- 
quiring, under  one  Act,  judgment  to  be 
entered  up ;  under  another  a  recognisance 
to  be  given ;  and,  under  a  third,  a  warrant 
of  attorney  to  confess  judgment  to  be 
signed — these  means  to  be  put  in  force 
under  the  order  of  the  Court.  In  the  two 
cases  above  mentioned,  I  gather  that  judg 
ment  had  been  entered  up,  but  no  order 
made  authorising  execution  under  the 
judgment,  in  the  lifetime  of  the  insolvent. 
The  judgment  itself,  however,  would  be 
suf&cient  to  give  an  existing  charge  or 
security  upon  the  debtor's  property  in 
respect  of  debts  not  extinguished  by  the 
insolvency ;  which,  if  the  debts  were  still 
subsisting,  would  warrant  an  administra- 
tion decree  in  i-espect  of  such  debts.  That 
the  existence  of  the  judgment  was  material 
to  establish  the  right  of  the  creditor  in 
the  insolvency  against  the  administratrix 
of  the  insolvent  is  shewn  by  Ilokgrove  v. 
Hedges  (11).  There  an  insolvent,  upon 
obtaining  his  discharge,  assigned  all  the 
property  to  which  he  should  become  en- 
titled to  his  assignees,  and  executed  a 
warrant  of  attorney  to  confess  judgment, 
in  pursuance  of  the  provisions  of  the  7 
Geo.  4.  c.  57.  Judgment  was  never 
entered  up  during  the  life  of  the  insol- 
vent. It  was  held  that  the  personal 
representative,  and  not  the  assignees, 
was  entitled  to  the  after-acquired  pro- 
perty. Vice- Chancel  lor  Kindersley,  in 
giving  judgment,  siiid  he  '*  considered  that 
the  entering  up  of  judgment  was  neces- 
sary for  completing  the  title  of  the  as- 
signees; and,  as  that  had  not  been  done 
before  the  death  of  the  insolvent,  the  per- 
sonal representative  "  was  entitled  to  the 
after-acquired  property.  Again,  in  both 
Thomas  v.  Pinnell  (12)  iind  In  re  Moylan 
(13),  a  warrant  of  attorney  to  confess 
judgment  had  been  signed  by  an  insolvent, 
who  died,  having  subsequently  acquitted 
assets,  but  judgment  had  never  ))een  en- 
tered up ;  and  in  each  case  the  Master  of 
the  Rolls  held  that  the  rights  of  the  cre- 
ditors were  confined   to   wliat   the  Acts 

(11)  3  Drew.  74  ;  24  Law  J.  Itep.  Chanc.  456. 

(12)  15  Beav.  148. 

(13)  16  Beav.  220. 


gave  them,  and  that  in  the  absence  of  such 
a  judgment  an  unpaid  creditor  of  the  in- 
solvent had  no  remedy  for  his  debt,  and 
could  not  file  a  bill  to  administer  the  in- 
solvent's estate.  In  Galsworthy  v.  Dur- 
ratU  (5)  judgment  had  been  entered  up, 
and  the  Lord  Chancellor  (Lord  Campbell) 
followed  Barton  v.  Tattersall  (2)  and 
Ward  V.  Painter  (3),  though  obviously 
with  some  reluctance.  So,  again,  in  Ex 
parte  The  Lancaster  Banking  Corporation 
(9),  Vice-Chancellor  Bacon  recognised  the 
fact  that  it  was  the  judgment  which  gave 
the  creditors  of  the  insolvent  a  charge  on 
the  property  he  might  afterwards  acquire. 
Ex  parte  Welchrnan  (8)  was  the  case  of  an 
insolvent  under  the  Act  of  5  &  6  Vict, 
c.  116,  under  which  no  judgment  was 
necessary.  That  Act  provided  (section  9) 
for  the  vesting  of  the  after-acquired  pro- 
perty of  the  insolvent  in  the  assignee,  on 
his  ''filing  a  copy  of  his  claim,  served 
upon  the  insolvent  personally."  After 
his  discharge  the  insolvent  became  en- 
titled to  a  shai^  of  a  trust  fund  under  a 
settlement.  He  died,  and  a  suit  having 
been  instituted  to  execute  the  trusts  of 
the  settlement,  his  share  was  carried  over 
to  a  separate  account.  The  assignee  then 
filed  a  copy  of  his  claim,  but,  of  course, 
could  not  serve  any  copy  on  the  deceased 
insolvent ;  and  then  obtedned  a  rule  from 
the  London  Bankruptcy  Court  calUng  on 
the  administratrix  to  shew  cause  why  the 
fund  should  not  be  transferred  to  him. 
The  Court  of  Appeal  decided  that  the 
Court  of  Bankruptcy  had  no  jurisdiction, 
and  the  application  was  dismissed ;  but  it 
was  suggested  in  the  course  of  the  judg- 
ment {Barton  v.  Tattersall  (2)  having 
been  cited)  that  the  creditors  under  the 
insolvency  possibly  might  have  filed  a  bill 
to  have  the  estate  of  the  deceased  insol- 
vent applied  in  payment  of  his  creditors 
in  a  due  course  of  administration.  But 
their  right  to  do  so  was  not  before  the 
Court  at  all ;  and  this  right,  when  it  arose 
for  decision,  would  have  been  obviously 
dependent  upon  the  question  whether  the 
plaintiffs  in  such  action  were  creditors  of 
the  intestate  whose  remedies  for  their 
debts  had  not  been  exhausted. 

In  the  present  case  I  am  of  opinion  that 
the  cases  under  the  Lisolvency  Acts  have 
not  any  application;  and  that  the  right 
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of  the  preeent  claimants  tui*ns  upon  the 
language  of  the  Bankruptcy  Act,  1869, 
alone. 

I  ought  to  refer  again  to  the  case  of  Ex 
parte  KeUy  (4).  That  case  was,  in  some 
respects,  very  like  the  present.  Kelly 
was  a  creditor  of  Simmons,  who  was  ad- 
judicated bankrupt.  The  bankruptcy  was 
closed,  but  no  order  of  discharge  was  ob- 
tained. The  bankrupt  died  more  than 
three  years  after  the  close  of  the  bank- 
ruptcy, leaving  considerable  property. 
After  his  death,  Kelly  applied  to  the 
CJourt  of  Bankruptcy  for  an  order  (under 
section  54,  sub-section  2)  declaring  that 
his  debt ''  should  be  deemed  to  be  a  sub- 
sisting debt  in  the  nature  of  a  judgment 
debt,''  and  be  enforced  against  the  pro- 
perty of  the  deceased  bankrupt  in  the 
hands  of  his  executors,  or  that  Kelly 
might  be  at  liberty  to  take  proceedings  in 
the  Chancery  Division  to  administer  the 
bankrupt's  estate.  The  motion  was  re- 
fused by  the  Registrar,  and  an  appeal  was 
dismissed  with  costs  by  the  Court  of  Ap- 
peal, on  the  ground  that  nothing  could  be 
done,  under  section  54,  after  the  bank- 
rupt's dejith.  In  the  judgment,  however. 
Lord  Justice  James  is  reported  to  have 
used  these  words  :  "  In  Ward  v.  Painter 
(3)  the  question  was  whether  a  suit  could 
be  maintained  in  the  Court  of  Chancery. 
I  do  not  see  why  you  should  not  com- 
mence an  administration  action  without 
any  leave  from  the  Court  of  Bankruptcy." 
Counsel  for  the  creditors  relied  strongly 
on  those  words,  and  any  remark  of  that 
eminent  Judge  is  deserving  of  careful  con- 
sideration. But  it  is  obvious,  on  reading 
the  whole  case,  and  especially  the  portion 
of  the  argument  immediately  preceding 
the  judgment,  that  the  observations  re- 
lied on  were  merely  disposing  of  that  part 
of  the  motion  which  asked  for  leave  to 
commence  an  administration  action.  The 
question  whether  such  action  would  suc- 
ceed or  fjEdl  was  not  in  any  way  under 
consideration ;  and  the  remarks  above 
mentioned  meant  no  more  than  this,  that 
no  leave  from  the  Court  of  Bankruptcy 
was  necessary  before  commencing  an  ad- 
ministration action;  and  the  application 
for  such  leave  was,  therefore,  refused. 

The  question    has    been  fully  argued 
before  me.    I  have,  for  the  reasons  above 


given,  come  to  the  conclusion  that  the 
creditors  under  this  bankruptcy  are,  ander 
the  12th  section  of  the  Act,  expressly  pre- 
cluded from  any  remedy  against  the  pro- 
perty of  the  bankrupt,  except  in  maimer 
directed  by  the  Act ;  and  that  this  section 
applies  to  after-cux^uired  property,  as  well 
as  to  that  which  vested  in  the  trustee, 
because  the  54th  section  does  give  a 
remedy  against  after-acquired  property,  in 
case  the  course  prescribed  by  the  Act  is 
followed.  The  course  prescribed  does  not 
include  the  carrying  in  of  a  proof  by  sudi 
a  creditor  in  an  administration  actioa; 
and  such  proof  appears  to  me  clearly  to 
be  a  ^'  remedy  "  against  the  property  of 
the  bankrupt,  and,  as  such,  forbidden  by 
section  12. 

Although  it  is  not  necessary  to  decide 
the  point,  I  am  further  of  opinion  thai, 
under  the  Act  of  1869,  these  creditors 
would  not  have  any  right  to  administer 
the  bankrupt's  estate  in  Chancery,  even  if 
the  bankrupt  had  lived  more  than  three 
years  after  the  close  of  the  bankroptcy, 
and  the  creditors  had,  in  his  lifetime,  ob- 
tained the  sanction  of  the  Court  to  enforce 
their  debts  under  section  54. 

Under  these  circumstances,  I  must  di- 
rect the  payment  of  the  balance  to  the 
administratrix  of  the  bankrupt. 

One  other  matter  remains  to  be  moa- 
tioned.  The  order  directing  Messrs.  Bell, 
Nott  &  Co.  to  pay  in  the  sum  of  238/.  to 
a  separate  account,  reserved  to  them 
liberty  to  apply — see  (1).  They  now 
waive  all  right  to  apply  under  the  leave  so 
reserved.  The  order  must  recite  Uus,  and 
direct  this  sum  to  be  placed  to  the  general 
credit  of  the  action. 


Solicitors— G.  L.  P.  Eyre  &  CJo.,  agents  for 
Gamett  &  Tarbet,  Liverpool,  for  plaintiff; 
J.  J.  &  C.  J.  Allen,  agents  for  George  Smith, 
Tunstall,  for  defendant. 
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Bacon,  V.C. 
1883. 
July  6. 

Practice — Costs — Higher  or  Lower  Scale 
— Fraudulent  Misrepresentation — Discre- 
tion of  Taonng  Master — Additional  Rules, 
August,  1875,  Order  VI.  rules  1  wnd  3— 
Judicature  Act,  1875,  Appendix  A,  Part  II, 
9,  4. 

An  action  against  directors  and  a  com- 
pany by  a  shareholder /or  rescission  of  his 
contract  to  take  shares,  on  the  ground  oj 
fraudulent  misrepresentcUion,  cmd  to  re- 
cover 40/.  paid  for  shares,  with  interest, 
damages  and  costs,  having  been  dismissed 
with  costs, — Held,  that  tJie  Tasdng  Master 
had  exercised  a  proper  discretion  in  taxing 
the  costs  on  the  higher  scale,  ^lotwithstand- 
ing  the  fact  that  the  plaintiff  had  at  the 
commencement  of  the  action  taken  out  a 
certiJuxUe  for  the  lotoer  scale. 

Adjourned  summons. 

The  above  action  had  been  brought  in 
the  Chancery  Division  by  a  shareholder 
against  the  directors  of  the  Wreck  Recovery 
&klvage  Company,  Limited,  and  the  com- 
pany, in  which,  after  making  numerous 
gpecufic  allegations  of  fraud  and  misrepre- 
■entation,  the  plaintiff  claimed — first,  re- 
soisaion  of  his  contract  to  take  ten  A.  lOL 
and  ten  B.  1/.  shares  in  the  company ; 
secondly,  removal  of  his  name  from  the 
register  and  list  of  contributories ;  thirdly, 
an  injunction  restraining  the  company  or 
its  liquidator  from  prosecuting  any  actions 
for  recovery  of  the  unpaid  balance  on  the 
said  shares;  fourthly,  a  declaration  that 
the  defendants  were  jointly  and  severally 
liable  to  pay  to  the  plaintiff  the  40/.  paid 
by  him  in  respect  of  the  said  shares,  with 
interest,  damages  and  costs,  and  that  the 
plaintiff  might  be  at  liberty  to  prove  in 
the  winding-up  for  the  said  sum  of  40/., 
interest,  damages  and  costs. 

The  plaintiff's  statement  of  claim  con- 
tained 114  folios,  and  the  action,  after  a 
five  days'  hearing,  was  dismissed  with  costs. 

The  plaintiff,  when  he  issued  the  writ, 
took  out  a  certificate  for  **  lower  scale  "  of 
costs ;  and  several  of  the  defenoants  took 
and  paid  for,  on  the  lower  scale,  copies  of 
this  certificate. 

Whan  the  defendants'  bill  of  costs  went 


in  for  taxation  the  Taxing  Master  overruled 
this  certificate,  and  taxed  the  costs  on  the 
higher  scale,  stating  that  he  could  not  refer 
the  relief  claimed  by  the  plaintiff  to  any 
of  the  definitions  in  the  Additional  Rules, 
August,  1876,  Order  VI.  rule  1,  of  cases 
to  which  the  lower  scale  was  applicable. 

The  plaintiff  thereupon  took  out  the 
present  summons  to  review  the  Taxing 
Master's  certificate. 

Chadwyck  Healey,  for  the  summons. — 
The  utmost  that  could  have  been  recovered 
in  this  action,  besides  damages  and  costs, 
was  110/.;  thei'efoi'e  this  was  eminently 
a  proper  case  for  taxation  on  the  lower 
scale.  "Fraud"  is  one  of  the  forms  of 
indorsement  of  claims  chargeable  on 
lower  scale  as  mentioned  in  Rules  of 
August,  1875,  Order  VI.  rule  1,  and 
Judicature  Act,  1875,  Appendix  A.  Part 
II.  s.  4.  The  fact  of  the  issue  of  fraud 
being  raised  is  not  sufiicient  for  directing 
the  costs  to  be  taxed  on  the  higher  scale — 
In  re  TerreU  (1).  There  was  nothing 
special  in  this  action,  nor  any  exceptional 
skill  or  labour  required  to  take  it  out  of 
the  rule  as  to  lower  scale,  for  which  the 
plaintiff  had  on  the  issuing  his  writ  taken 
out  a  certificate. 

Fishboume,  for  the  defendants. — The 
indorsement  on  the  writ  is  as  long  as 
the  claim  at  the  end  of  the  statement  of 
claim,  and  in  the  same  terms,  and  in  no 
way  follows  any  of  the  forms  of  indorse- 
ment given  in  Appendix  A.  Part  II.  a  4. 
It  is  a  long  and  intricate  claim.  The 
Court  has  full  discretion,  under  Order  VI. 
rule  3,  to  allow  costs  on  the  higher  scale, 
even  if,  strictly,  the  action  is  taxable  on  the 
lower  scale,  which  I  submit  it  is  not — 
Pooley  V.  Driver  (2).  The  object  of  the 
suit  was  not  limited  to  110/.,  but  serious 
charges  were  made  which  the  defendants 
were  obliged  to  meet ;  this  alone — under 
the  old  practice— would  have  entitled  us 
to  costs  on  the  higher  scale — Grimes  v. 
Harrison  (3),  The  Earl  of  Stamf&rd  v. 
Dawson  (4),  and  Flockton  v.  Peake  (5). 

(1)  Law  Rep.  22  Ch.  D.  473. 

(2)  Law  Rep.  5  Ch.  D.  468. 

(3)  27  Beav.  198 ;  28  Law.'  J.  Rep.  Chanc 
828. 

(4)  36  Law  J.  Rep.  Chanc.  749 :  Law  Ren  4 
Bq.  362.  *^' 

(6)  12  W.B.  1023. 
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ffarriion  v.  Levtn^. 
Chctdwf/ek  Healy  replied. 

Bacon,  V.C. — The  case  here  raised  is  of 
great  importance ;  for  if  it  is  the  law  that 
a  plaintiff  may  bring  an  action  to  recover 
40/.,  and  at  the  same  time  make  all  kinds 
of  charges  of  fraud  and  misrepresentation, 
and  then  by  taking  out  a  certificate  of 
lower  scale  escape  the  full  penalty  of  costs, 
I  am  afraid  the  present  plaintiff's  course 
of  proceeding  will  at  once  be  imitated, 
and  we  shall  have  more  of  these  kinds  of 
actions  than  we  have  had  before. 

The  object  of  these  rules  was  of  course 
to  proportion  the  costs  to  the  magnitude 
of  the  action ;  but  Order  VI.  rule  3,  dis- 
tinctly says  that  "the  Court  or  Judge  may 
in  any  case  direct  the  fees  set  forth  in 
either  of  the  said  two  columns  " — that  is, 
either  higher  or  lower  scale — "  to  be  allowed 
to  all  or  any  or  either  of  the  parties,  and 
as  to  all  or  any  part  of  the  costs,"  thereby 
giving  a  wide  discretion.  Now  I  find  in 
tibis  action  that  a  number  of  wholly  un- 
founded charges  were  made  against  honest 
and  respectable  men  by  this  plaintiff,  who 
claimed  to  be  relieved  of  certain  shares 
on  the  ground  that  he  was  induced  to 
take  them  by  misrepresentation  ;  and,  con- 
sidering the  time  it  took  at  the  hearing 
and  the  nature  of  the  case  generally,  I  am 
of  opinion  that  the  Taxing  Master  has 
exercised  a  very  proper  discretion  under 
this  rule  in  taxing  the  costs  on  the  higher 
scale.  This  is  eminently  a  case  in  which 
the  plaintiff  ought  not  to  be  allowed  to 
slip  away  without  paying  the  full  costs. 
The  summons  must  be  dismissed,  and  with 
costs. 


Solicitors— G.  Whale,  for  plaintiff;  John 
EUerton ;  Johnsons,  Upton,  Budd  &  CJo.  ; 
Blachford  k  Co. ;  and  Lowless  Sc  Co.,  for  de- 
fendants. 


[IN  THB  COURT   OP  APPKAL,] 

Baggallay,  LJ'."\ 

1883.  I 

June  26.       J 


MENT. 


Married  Woman — Restraint  on  Antteir 
potion — Power  of  Court  to  remove — Can- 
veyancing  Act,  1881,  «.  39. 

Section  39  of  the  Conveyancing  Act, 
1881,  confers  no  general  power  of  renum- 
ing  the  restraint  on  anticipation^  but  only 
enables  the  Court  to  make  binding  some 
particular  disposition  of  her  property  hf 
a  m4vrried  wonuin,  notwithstanding  a  fe- 
straint  on  aMicipation,  if  the  Court  is  f^ 
opinion  that  such  disposition  is  henefiM 
to  her. 

Application  by  husband  and  %mfe  smd 
trustees  of  a  settlement  for  the  remowl  (/ 
the  restraint  on  anticipation  for  the  pwr- 
pose  of  rendering  the  capital  of  the  trust 
fund — which  stood  limitedupon  the  death  of 
the  survivor  of  husband  and  wife  in  tnut 
^or  the  children  of  the  marriage — avaUM 
for  the  benefit  of  the  husband  and  wtfe, 
who  were  fifty-three  a/nd  fifty  years  cid 
respectively,  there  being  no  issue  of  the 
marriage,  refused,  chiefly  €yn  the  gromd 
that  the  Court  ought  not  to  assume  that 
there  would  be  no  children,  although  the 
parties  had  been  fnarried  for  twenty^kt 
years  and  hnd  never  hctd  any  chOdren, 
a/nd  there  ivas  medical  evidence  that  it  was 
almost,  if  not  entirely,  impossible  that  then 
could  be  any  issue. 

This  was  an  application,  by  summoius 
on  behalf  of  Emma  Jane,  the  wife  of 
Charles  Henry  Warren,  asking  that  sodi 
oixier  might  be  made  by  the  Court  binding 
the  interest  of  Mrs.  Warren  in  the  trust 
funds  settled  by  the  indenture  of  settle- 
ment of  the  18th  of  May,  1854  (the  settle- 
ment made  on  the  marriage  of  Mr.  and 
Mrs.  Warren),  as  to  the  Court  might  seem 
fit ;  and,  in  particular,  that  the  restraint 
on  anticipation  by  Mrs.  Warren  on  to 
life  interest  in  the  trust  funds  might  be 
removed^ 

By  the  settlement,  certain  leasehold  jno- 
perties  and  other  funds  weire  vested  in 
the  trustees  upon  trust  (vnter  aUa)  as  fel- 
lows : — A&  to  the  income  to  aiise  from  tl» 
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trust  stocks,  funds  and  securities,  during 
the  life  of  Mrs.  Wiirren,  to  pay  the  same 
as  it  should  fall  due  into  the  hands  of 
herself,  or  of  such  person  or  persons  as 
she  should  (but  not  by  way  of  anticipa- 
tion) from  time  to  time  authorise  to  re- 
ceive the  same,  for  her  use,  and  so  that 
she  might  have  and  enjoy  the  same  to  her 
separate  and  inalienable  use  during  her 
coverture  and  without  power  of  anticipa- 
tion; and  after  her  death  to  pay  the  in- 
come to  Mr.  Warren,  if  the  survivor,  for 
his  life;  and  after  the  death  of  the  sur- 
vivor upon  trusts  for  their  children  of  the 
marriage  as  therein  mentioned;  and,  in 
de&ult  of  children,  for  Mr.  Warren  abso- 
lutely. 

Mr.  Warren  had  mortgaged  his  rever- 
■ionary  interest  in  the  fund  and  property, 
subject  to  the  trusts  of  the  settlement; 
and  ultimately,  by  an  indenture  in  1873, 
he  assigned  absolutely  the  whole  of  the 
said  reversionary  interest  to  A.  C.  Thomp- 
son ;  but  under  the  will  of  A.  C.  Thomp- 
son, who  died  in  June,  1878,  Mr.  Warren 
had  the  option  of  repurchasing  the  interest 
at  a  price  fixed  by  the  testator. 

There  had  been  no  issue  of  the  mar- 
riage. Mrs.  Warren  had  attained  fifty 
years  of  age,  while  Mr.  Warren  was 
fifty-three  years  old.  They  were  both  in 
delicate  health,  Mrs.  Warren  having  suf- 
fered for  many  years  fi'om  anaemia.  Mr. 
Warren  was  also  incapacitated  by  ill-health 
from  increasing  their  income. 

There  was  an  affidavit  by  a  surgeon  to 
ihe  effect  that  Mrs.  Warren  was  in  a  deli- 
cate state  of  health,  and  was  slowly  re- 
covering from  a  long- continued  ansemia ; 
and  that,  having  regard  partly  to  those 
facts,  but  more  espeoally  to  her  present 
age  and  that  of  her  husband,  and  to  the 
fiict  that  they  had  been  married  for 
twenty-eight  years  without  having  had 
any  children,  he  stated  it  as  his  opinion 
that  it  was  almost,  if  not  entii'ely,  impos- 
sible that  Mrs.  Warren  should  now  have 
any  children  by  her  said  husband.  He 
further  stated  that,  in  his  opinion,  the 
deprivation  of  the  comforts  which  the  in- 
creased income  would  be  able  to  give  her 
would  operate  most  prejudicially  to  her 
health. 

The  trust  property  now  consisted  of 
certain  leasehold  houses,  of  the  value  of 
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500/.  and  830/.,  Great  Indian  and  Penin- 
sula Railway  Stock. 

Mr.  and  Mrs.  Warren,  with  the  excep- 
tion of  the  income  of  a  sum  of  600/.  East 
India  four  per  cent,  stock,  and  425/. 
Scinde,  Punjaub  and  Delhi  KaOway  five 
per  cent,  stock,  payable  to  Mrs.  Warren 
under  her  father's  will,  were  entirely  de- 
pendent upon  the  income  derived  by  the 
trust  property. 

That  income  had  been  recently  reduced 
to  the  extent  of  40/.  per  annum  arising 
from  two  leasehold  houses,  the  lease 
having  been  forfeited ;  and  to  the  extent 
of  another  40/.  per  annum,  from  the 
fact  that  the  trustees  had  had  to  borrow 
money  for  the  purpose  of  repairing  others 
of  the  leasehold  houses,  the  loan  being 
repayable  by  yearly  payments  of  40/. 

The  intention  wa^  if  the  restraint  were 
ordered  to  be  removed,  to  sell  the  lease- 
hold property,  and  with  the  proceeds  to 
repurchase  the  husband's  reversionary 
interest,  so  as  to  enable  Mrs.  Warren 
during  her  life  to  avail  herself  of  the 
capital  of  the  trust  fund  so  far  as  it  might 
be  necessary. 

The  application  was  refused  by  Fry,  J., 
but  with  reluctance,  stating  that  he  had 
no  objection  to  the  matter  being  taken  to 
the  Court  of  Appeal,  and  he  granted  his 
certificate. 

The  husband  and  wife  and  trustees  ac- 
cordingly appealed. 

Warrington,  for  the  appellants,  offered, 
in  the  event  of  the  Court  declining  to 
make  a  general  order  as  asked,  to  give  an 
undertaking;  to  purchase  an  annuity  for 
the  life  of  the  wife. 

Bagoallay,  L.J. — I  think  that  the 
difficulty  in  this  case  arises  from  the  &ct 
that  the  Court  ciinnot  assume  that  it  is 
impossible  for  this  lady  to  have  children, 
or  that  she  is,  within  the  meaning  of  the 
legal  phnuse,  past  child-bearing.  It  may 
very  probably  1x3  the  oise  that  she  will 
never  have  any  children ;  but  she  is  only 
fifty,  and  has  been  suffering  for  a  long 
time  from  an  illness,  and  it  is  very  pos- 
sible that  she  may  recover  fi'om  it,  and 
then  she  may  have  children. 

On  that  ground  your  application  must 
bo  refused. 

6  C 
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In  re  WarrerCi  Settlement,  App, 

Cotton,  L.J. — We  are  asked  to  make 
an  order  in  this  ca«e,  which  is  framed  in 
two  ways — binding  the  interest  of  the 
lady  in  the  settlement  funds ;  and,  in  par- 
ticular, that  the  restraint  on  the  anticipa- 
tion by  the  lady  of  her  life  interest  in  the 
trust  funds  may  be  removed.  But  the 
Court  is  not  given  any  power  to  do  that. 
All  that  the  Conveyancing  Act  authorises 
the  Court  to  do  is,  notwithstanding  a 
restraint  on  anticipation,  to  bind  by  an 
order  a  disposition  of  a  married  woman — 
that  is,  if  a  married  woman  has  made  a 
disposition  which  the  Court  thinks  for  her 
benefit,  the  Court  makes  that  particular 
disposition  binding ;  but  the  Act  did  not 
give  the  Court  power  generally  to  remove 
the  restraint. 

Next,  the  Court  \&  asked  to  sanction 
and  make  binding  on  a  married  woman 
an  arrangement  whereby  she  shall  assign 
her  life  interest  in  the  settled  property 
in  a  way  which  is  inconsistent  with  the 
trusts  of  the  settlement,  so  as  to  destroy 
the  settlement  as  regards  the  children  of 
the  marriage,  if  there  should  be  any. 
We  are  not,  in  my  opinion,  justified  in 
assuming  that  there  is  no  possibility  of 
there  being  children  of  the  marriage. 

The  Court  has,  no  doubt,  in  certain 
cases  allowed  funds  to  be  parted  with  on 
the  ground  of  a  woman  being  past  child- 
bearing,  but  in  those  cases  security  had 
been  given  for  the  property  to  be  refunded, 
if  necessary.  Latterly,  the  Coui*t  has 
disooui'aged  that  sort  of  arrangement.  The 
Court  would  be  setting  a  bad  example  if, 
in  a  case  like  this,  it  were  to  sanction  any 
disposition  by  a  married  woman  which 
would  defeat  the  interests  of  any  children 
who  might  be  bom. 

BowEN,  L.J. — I  am  of  the  same  opinion. 

Solicitors— Wilkins,   Blyth    k   Dutton,  for  all 

parties. 


[IN  THE  COURT  OF  APPEAL.] 

Brett,  M.R. 
Cotton,  L.J. 

BoWEN,  L.J.    >         BUTCHER  V.  POOLER. 

1883. 
July  9. 

Practice — Partnership  Action — Coti»  (^ 
Unsuccessful  Claim — Order  to  pay  out  of 
Partnership  Estate — Appeal  /or  Costs— 
JudiccUure  Act,  1873,  s,  49 — Rules  of 
Court,  1875,  Order  LV.  rule  1. 

Where  in  a  partnership  <i€tion  the 
plaintiff,  who  had  obtain^  a  judgment 
for  taking  the  accounts  of  the  partnership, 
took  out  a  sumnwns  to  vary  the  ckief 
clerk's  certificate,  which  summons  was  re- 
fused,— Held,  that  an  order  that  the  costs 
of  that  sumtfwfis  should  nevertheless  be 
paid  out  of  the  estxUe  was  an  order  trntkm 
the  discretion  of  the  Court  as  to  costs; 
theU  such  order  did  not  avnount  to  (m 
order  appropriating  to  the  payfnent  of 
costs  a  fund  not  properly  cUtributahle  to 
that  purpose — unthiii  the  decision  ^  Jones 
V.  Chennell  (47  Law  J.  Rep.  Ch&DC.  583; 
Law  Rep.  8  Ch.  D.  492) ;  and  that  no  ap- 
peal would  lie  from  that  order. 

In  re  Foster  r.  The  Great  Weston 
Railway  Company  (51  Law  J.  Rep.  Q.B. 
233;  Law  Rep.  8  Q.B.  D.  515)  dis- 
tinguished. 

By  a  judgment  in  the  action,  dated 
the  23rd  of  November,  1876,  the  Court 
declared  that  the  partnership  betwem 
Charles  Butcher  deceased  (husband  of 
plaintiff)  and  the  defendants  was  dissolved 
by  the  death  of  C.  Butcher,  and  that  the 
goodwill  of  the  business  carried  on  bj 
such  partnership  ought  to  be  treated  as 
part  of  the  assets  of  the  partnership, 
and  directed  the  usual  accounts,  indnd- 
ing  an  account  of  all  dealings  and  trans- 
actions, and  an  account  of  the  credits, 
property  and  effects  of  the  parUiership  at 
the  death  of  the  said  C.  Batcher,  and  of 
what  the  same  consisted  at  the  date  of 
the  judgment,  and  what  was  the  yalue 
thereof  including  the  goodwill  of  the 
business ;  and  further  consideration  was 
adjourned. 

The  three  partners  were  interested  in 
equal  shares.  In  taking  the  aooounte 
under   the  judgment,  in  answer  to  the 
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account  of  the  value,  the  plaintiff  carried 
in  an  account  in  which  the  interest  of  a 
leasehold  wharf  was  set  down  at  3,565/., 
of  other  leasehold  premises  at  7,576/.,  and 
of  the  goodwill  of  the  business  at  a  sum  of 
4,600/.  Thase  items,  Nos.  9,  10  and  12 
in  the  account,  were  the  only  items  in 
dispute. 

The  chief  clerk,  by  his  certificate,  held 
that  the  two  items  9  and  10  were  of  no 
certain  value,  and  put  the  value  of  the 
goodwill  at  3,661/.  4«.  The  plaintiflf 
brought  a  summons  in  chambers  that 
the  certificate  might  be  varied ;  that  in- 
stead of  no  amount  or  value  being  cer- 
tified in  respect  of  items  9  and  10,  the 
sums  of  3,247/.  and  6,696/.,  and  instead  of 
3,661/.  is.f  the  sum  of  4,657/.  10«.,  might 
be  substituted. 

This  summons  was  adjourned  into 
Court,  when  the  Vice-Chanoellor  dLsmissed 
it,  but  ordered  the  costs  to  come  out  of 
the  partnership  estate. 

From  this  order  the  defendants  appealed, 
asking  that  the  oi*der  as  to  costs  might  be 
discliarged,  that  in  lieu  thereof  such  costs 
might  be  taxed  and  paid  out  of  the 
plaintiff's  share  of  the  partnership  assets 
or  by  the  plaintiff  personally,  and  also 
that  so  much  of  the  order  on  further  con- 
sideration as  directed  that  the  costs  of  the 
action  might  be  taxed  and  paid  by  the 
defendants  out  of  the  partnership  assets 
might  be  varied  by  directing  that  the 
costs  of  the  claim  of  the  plaintiff  in  respect 
of  the  value  of  the  leasehold  interest  of  the 
partnership  in  the  warehouses  might  be 
taxed  and  paid  out  of  the  plaintifi^s  share 
of  the  pai-tnerslup  assets  or  by  her  per- 
sonally. 

llorton  Smithy  Q.C.y  and  Northmore 
Lawrencey  for  the  appellant. — This  is  not 
an  order  as  to  costs  from  which  by  sec- 
tion 49  no  appeal  lies ;  it  was  not  an  order 
which  was  within  the  discretion  of  the 
Judge.  The  case  comes  w^ithin  Johnstone 
V.  Cox  (1),  where  an  order  was  made  to 
pay  the  costs  of  an  unsuccessful  defendant 
out  of  a  fund.  A  man  who  brings  for- 
ward an  unfounded  claim  should  pay  for 
it|  and  a  Judge  has  no  right  to  make 
the  successful  party  pay  his  costs;  and 

(1)  Law  Ilep.  19  Ch.  D.  17. 
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although  there  is  no  appeal  when  a  plain- 
tiff or  defendant  is  ordered  to  pay  the 
costs,  there  is  when  the  costs  are  ordered 
to  be  paid  out  of  a  fund  which  belongs  to 
other  parties.  These  are  not  costs  within 
the  discretion  of  a  Judge — Farrow  v. 
AiLsten  (2),  Turner  v.  Hancock  (3),  In  re 
The  Silver  VaUey  Mines  (4)  and  The  Rio 
Grande  Do  Svl  Steainship  Company  (5). 

[Bo WEN,  L.J.,  referred  to  In  re  Foster 
V.  The  Great    Western  Railway  Company 

(6).] 

The  rule  as  to  costs  of  partnership  suits 

has   been  settled  for  a  long  time  by  the 

practice  of  the  Courts.   The  rule,  as  stated 

in  Seton  (4th  ed.),  p.  1206,  is  that  no  order 

is  made  in  paHnership  actions  as  to  costs 

up  to  the  hearing,  and  the  only  case  against 

that  is  Ilamer  v.  Giles  (7).     If  there  is  a 

settled  rule  of  practice  as  to  costs  of  such 

actions,   the  costs  are   no  longer   in   the 

discretion  of  the  Judge ;  and  see  Jones  v. 

CttenneU  (8)  and  Cooper  v.  Vesey  (9). 

Millar,  Q,C.  (Abraham  with  him). — 
The  appellants  are  in  error  in  sjiying  that 
two  thirds  of  the  costs  are  to  be  paid  out 
of  their  fund  ;  it  is  not  their  fund.  Here 
it  is  necessary  that  the  accounts  must  be 
taken  and  the  partnership  assets  ascer- 
tained and  the  debts  paid  before  it  can 
be  known  what  is  the  interest  of  any 
partner.  In  llamer  v.  GUes  (7),  Jessel, 
M.R.,  says,  whei^e  tliere  has  been  no  fault 
on  either  side,  but  the  partnership  ac- 
counts have  to  be  taken,  the  costs  of  the 
action  for  taking  the  accounts  from  the 
beginning  ought  to  be  dealt  with  as  all 
other  costs  of  necessary  administriition, 
and  come  out  of  the  partnership  assets. 

[He  was  stopped.] 

Brett,    M.R. — In  this    case,   on    the 

(2)  Law  Rep.  18  Ch.  D.  68. 

(3)  61  Law  J.  Rep.  Cbanc.  617 ;  Law  Rep.  20 
Ch.  D.  303. 

(4)  Law  Rep.  21  Ch.  D.  381. 

(5)  46  Law  J.  Rep.  Clianc.  277;  Law  Rep.  6 
Cli.  1).  282. 

(6)  51   Law  J.  Rep.  Q.B.  233 ;    Law  Rep.  8 
Q.B.  D.  615. 

(7)  48  Law  J.  Rep.  Cbanc.  608 ;  Law  Rep.  1 1 
Ch.  D.  942. 

(8)  47  Law  J.  Rep.  Clianc.  583 ;  Law  Rep.  8 
Ch.  D.  492,  502. 

(9)  61   Law  J.  lUp.  Chnnc.  862,   869;   Law 
Rep.  20Ch.  D.611  635. 
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death  of  one  of  the  partners  of  a  firm, 
an  action  was  instituted  in  the  Chancery 
Division,  in  which  it  became  necessary 
to  administer  the  partnership  estate.  In 
the  course  of  that  administration  disputes 
arose ;  and  a  question  as  to  the  value  of 
three  items  found  to  form  part  of  the 
estate  was  argued  before  the  chief  clerk, 
and  adjourned  from  him  to  the  Vice-Chan- 
cellor  in  Court. 

The  judgment  in  the  action  was  in 
favour  of  the  plaintiff,  but  on  the  par- 
ticular question  brought  into  Court  from 
chambers  the  declaration  was  againut  the 
plaintiff.  The  V  ice-Chancellor,  neverthe- 
less, ordered  the  costs  of  the  enquiry  to 
be  paid  out  of  the  partnership  estate; 
whereupon  an  appeal  has  been  brought 
against  tiiat  order. 

Now  it  cannot  be  denied  that  the  order 
is  an  order  affecting  costs  alone ;  the  ap- 
peal, therefore,  is  an  appeal  against  an 
order  affecting  costs  alone.  Have  we  any 
jurisdiction  to  entertain  this  appeal? 
First,  was  the  order  of  the  Vice-Chancellor 
as  to  costs  a  discretionary  order)  It  is 
an  order  made  in  the  administration  of 
the  partnership  property,  that  the  costs 
should  be  paid  out  of  that  property.  It 
is  said  that  the  general  rule  of  practice 
in  the  Chancery  Division  in  partnership 
actions  is  that  the  costs  should  be  paid 
out  of  the  fund  or  the  estfite,  unless  there 
has  been  misconduct  on  the  part  of  one  of 
the  partners.  But,  even  if  that  be  the 
case,  I  do  not  undei-stand  but  that  on  the 
whole  there  is  a  discretion  in  the  Court 
as  to  making  the  order — namely,  that  the 
costs  be  paid  out  of  the  fund.  If  so,  it  is 
obvious  that  an  order  to  pay  the  costs 
is  a  discretionary  order ;  therefore  it  is  a 
discretionary  order  as  to  the  payment  of 
casts.  If  that  is  so,  and  if  there  was 
nothing  else  that  could  be  urged,  it  is 
clear  that  under  the  Judicature  Act  there 
could  be  no  appeal. 

Can  the  case  then  be  brought — assuming 
the  order  to  be  discretionary — within 
any  exception,  so  as  to  allow  the  Court 
of  Appeal  to  entertain  the  appeal  1  Tlie 
case  to  which  this  seemed  most  dan- 
gerously like  was  the  case  of  In  re  Foster 
V.  The  Great  Western  liailway  Company 
(6).  The  Court  of  Appetil  there  held  that 
in  a  case  where  a  plaintiff  in  an  action 


had  wholly  failed,  so  that  the  whole  judg- 
ment was  in  favour  of  the  defendant,  an 
order  that  nevertheless  the  defendants 
should  pay  the  costs  was  aot  a  discre- 
tionary order  as  to  costs,  but  that  it  was 
an  order  which  no  Court  ooold  legally 
make.  If  an  order  be  such  that  under  do 
circumstances  a  Court  coold  l^ally  make 
it,  the  order  is  not  a  discretionary  order, 
not  being  within  the  jarisdiction  of  the 
Court  which  made  it.  Can  the  order 
in  this  case  be  brought  within  that  mlet 
It  is  said,  although  the  plaintiff  here  has 
not  wholly  failed,  but  has  succeeded  on 
the  whole,  still,  as  on  this  particular 
enquiry  the  Judge  found  him  in  fault, 
he  could  not  order  the  defendants  to  pay 
the  costs ;  and  is  it  not  within  the  prin- 
ciple, if  not  within  the  decision,  of  that 
case  1  I  answer  that  it  is  not  that  case, 
because  the  plaintiff  succeeded  on  tbe 
whole. 

In  the  next  place,  when  the  Chancery 
Division  are  administering  a  partnership 
estate,  it  is  not  true  to  say  that  tliat 
estate  which  is  the  subject  of  the  enquiries 
belongs  to  one  partner  or  another;  it  is 
not  true  to  say  that  one  third  belongs  to 
the  plaintiff  and  two  thirds  to  the  defen- 
dant. The  whole  fund  at  that  stage  be- 
longs to  all  the  partners,  and  it  has  to  be 
determined  at  that  stage  what  part  or 
parts  of  that  fund  will  go  to  each  partner. 
Before  the  fund  can  be  divided,  it  must  be 
ascertained  what  it  consists  of;  and  before 
determining  to  what  each  partner  is 
entitled,  the  costs  of  ascertaining  that 
whole  fund,  and  the  costs  of  determining 
what  is  to  be  the  fund  to  which  each  part^ 
ner  is  entitled,  must  be  provided.  There- 
fore it  is  not  true  to  say  that  this  case  is 
within  the  principle  of  Foster  v.  The  Great 
Western  Railway  Company  (G).  I  shoidd 
say  that  that  was  an  extreme  case,  and  I 
should  feel  little  inclined  to  push  it 
further  than  the  extreme  case  to  which  it 
applies.  The  argument,  if  good  at  all, 
would  lead  us  to  this — that  where  there  is 
an  order  that  costs  should  be  paid  out  of 
a  fund  or  an  estate,  if  any  one  point  is 
decided  in  favour  of  one  party,  an  order 
cannot  be  made  that  the  costs  of  theoUier 
should  be  paid  out  of  the  fund  or  estate^ 
without  an  appeal  being  allowed  from 
that  order. 
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I  am  therefore  of  opinion  that  the 
order  as  to  costs  was  one  which  it  was 
within  the  discretion  of  the  Judge  to 
make;  that  it  falls  within  none  of  the 
exceptions  allowed  in  Order  LV.  rule  1, 
and  that  therefore,  by  section  43,  no  appeal 
lies  against  it. 

Cotton,  L.J. — I  agree  that  we  cannot 
entertain  this  appeal.  The  present  is  not 
a  case  where  the  plaintiff  has  entirely 
failed,  and  therefore  it  differs  from  the 
case  of  Foster  v.  The  Great  Western  Rail- 
way Company  (6).  The  plaintiff,  upon 
the  dissolution  of  a  partnership  by  the 
death  of  her  husband,  who  was  one  of 
three  partners,  asks  to  have  it  declared 
what  is  the  amount  to  which  she,  as  re- 
presenting her  husband,  is  entitled  out  of 
the  partnership  estate.  She  has  raised  a 
question  with  a  view  to  ascertaining  to 
what  she  is  entitled,  and  upon  that 
question  she  has  failed.  But  the  question 
was  raised  for  the  purposes  of  the  adminis- 
tration of  the  estate,  to  ascertain  the 
ultimate  balance  to  be  divided ;  and  the 
costs  of  that  enquiry  are  costs  with  refer- 
ence to  a  matter  as  to  which  the  Court  of 
Chancery  have  always  exercised  a  discre- 
tion. 

These  costs  were  the  costs  of  adminis- 
tration— that  is  to  Siiy,  of  deciding  what  is 
the  ultimate  balance  after  providing  for 
all  the  debts  and  liabilities  of  the  part- 
nership ;  and  the  general  rule  is  in  a  part- 
nei*ship  action  that  the  costs  of  taking  the 
accounts — that  is,  the  casts  of  ascertaining 
what,  after  the  debts  have  been  paid,  is 
the  fund  to  be  divided — are  ordered  to  be 
paid  out  of  the  partnership  assets,  and  no 
one  is  entitled  to  anything  till  the  costs 
of  ascertaining  that  fund  have  been  paid. 
That  being  so,  it  was  within  the  discrction 
of  the  Court  to  say  that  all  the  costs  of 
the  enquiries  in  the  present  case,  even 
though  the  plaintiff  failed  on  those  en- 
quiries, were  to  be  i)aid  out  of  the  partner- 
ship estate.  It  is  a  different  matter  when 
a  party  comes  to  Court  and  fails  as  being 
entitled  to  no  relief;  therefore  the  present 
is  a  different  case  from  Foster  v.  TJie  Great 
Western  RaUtoay  Company  (6).  The  case 
of  Jones  V.  Chennell  (8)  was  most  pressed 
upon  us.  It  is  said  that  the  appeal  in 
that  case  was  allowed,  on  the  ground  that 
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the  costs  of  the  two  mortgagees  bad  been 
paid  in  priority  to  the  first  mortgagee, 
who,  by  such  payment,  failed  to  obtain 
payment  of  his  principal,  interest  and  costs; 
but  there  the  Court  thought  itself  com- 
petent to  entertain  the  appeal,  on  the 
ground  that  the  first  mortgagee  was  en- 
titled as  of  right  to  his  principal,  interest 
and  costs  as  part  of  the  security ;  and 
therefore  the  case  fell  within  the  ex- 
ceptions of  Order  LV.  rule  1. 

Here  all  that  the  appellants  are  entitled 
to  are  two  thirds  of  the  ultimate  balance 
after  payment  of  the  debts  of  the  partner- 
ship and  the  costs  of  ascertaining  that 
ultimate  balance. 

Therefore  this  is  an  appeal  as  to  costs 
within  the  discretion  of  the  Judge  who 
made  the  order,  and  we  cannot  entertain 
the  appeal. 

BowEN,  L.J. — I  am  ofthe  same  opinion. 
The  first  point  to  be  decided  is  whether  the 
question  of  costs  raised  before  us  is  a 
question  of  costs  within  Order  LV.  rule  1 

ii'eads  the  Order].  The  appellants  do  not 
all  within  the  exception  in  that  order, 
as  the  Order  does  not  deprive  them  of 
any  right  to  costs.  Are  they  within 
the  rule  which  allows  an  appeal  when 
the  order  made  was  not  within  the 
discretion  of  the  Court  1  Has  the  Court 
that  made  the  order  made  an  order  which 
is  within  its  discretion,  or  was  the  oi*der 
made  one  which  goes  further  than  the 
rules  warrant] — was  it  more  than  exer- 
cising a  discretion  as  to  costs  which  were 
properly  subject  to  such  discretion  1 

The  argument  of  the  appellants  was 
this — here  is  a  fund  in  Court,  to  one 
third  of  which  the  plaintiff  is  entitled,  to 
two  thirds  of  which  the  defendants  are 
entitled;  the  plaintiff  has  made  a  claim 
which  has  failed,  but  yet  gets  the  costs  of 
that  claim  paid  out  of  the  fund ;  and 
so  the  defendants  will  pay  two- thirds 
of  the  costs  of  the  unsuccessful  plaintifiTs 
claim. 

To  shew  that  this  order  was  beyond 
the  discretion  of  the  Court  which  made 
it,  counsel  must  shew  that  money  is  being 
taken  to  pay  the  costs  from  a  fund  which 
is  not  capable  of  being  lawfully  taken  for 
the  purpose ;  and  they  say,  as  in  the  case 
of  Jones  v.  Chennell  (8),  that  the  Court 
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will  not  allow  a  fund  to  be  appropriated 
to  the  payment  of  costs,  on  the  ground 
that  that  Ls  not  an  exercise  of  the 
C.'ourt's  discretion  as  to  costs,  but  over 
other  person's  property ;  and  that  here 
the  Court  below  hais  been  taking  money 
which  cannot  be  properly  taken  for  costs 
at  all. 

A  case  that  is  more  important  is  the 
case  of  Foster  v.  The  Grent  Western 
Railiony  Company  (6),  which  may  be  dted 
as  illustrative  of  the  kind  of  point  which 
the  appellants  wish  to  make,  in  which  the 
Court  held  that  to  make  a  successful  de- 
fondant  pay  the  costs  of  an  unsuccessful 
plaintiff  would  not  be  making  an  order 
within  its  disci'etion ;  that  such  was  not  a 
discretionary  order  of  costs,  but  an  order 
extra  vire^.  That  case,  however,  was  an 
extreme  case,  and  the  order  of  the  Com- 
missioners was  iMised  on  a  view  which  the 
Court  thought  was  wholly  unreasonable 
and  outride  the  meaning  of  section  28  of 
the  Emulation  of  Railways  Act,  1873, 
which  emvcts  that  "  the  costs  of  and  in- 
cidental to  any  proceeding  before  the  Com- 
missioners shall  be  in  the  discretion  of  the 
Commissioners." 

Does  that  principle  apply  here  1     In  my 
opinion  it  does  not.      In  the  first  place 
because  this  is  not  an  order  directing  pay- 
ment of  costs  out  of  a  fund  incapable  of 
bt'ing  lawfully  appropiTiited  to  them ;    on 
the  contrary,  it  is  capable  of  l)eing  so  ap- 
pi*()priatod.    I  should  also  base  my  decision 
on  this — the  question  of  costs  arises  in  the 
administi-ation  of  a  imrtnei-sliip  fund  for 
the  purpose  of  ascertaining  the  ultimate 
balance  to  he  distributed.     When  a  claim 
arises  in  an  administration  action  it  may 
be  rendered  reasonably  necessary  either  by 
reason  of  the  partnership  deed  or  conduct 
of  the  partners.    On  the  other  hand,  a  claim 
may  be  wholly  unreiujonable.     When  it  is 
reasonable   as  arising   from    the   obscure 
wording  of  the  deed  or  the  conduct  of  the 
partners,   it   is  cei-tainly  reasonable  that 
the  costs   of  settling  such   claim  should 
come  out  of  the  tussets;  and   who   is  to 
decide  whether  a  claim  is  reasonable  or 
unreasonable  1    Cleiirly  the  Court  that  de- 
cides the  claim ;  and  thei*efore  it  is  within 
the  discretion  of  the  Court,  and  therefore 
it  is  a  discretionary  order  as  to  costs  and 
within  Order  LV. ;  and,  if  so,  an  appeal 


from  that  order  does  not  lie.  For  these 
reasons  I  agree  that  the  appeal  most  be 
dismissed. 


Solicitors  —  C.  M.   Roche,    for  plaintiff;  C.J. 
Mander,  for  defendants. 


In     re     the    chapel 

HOUSE  OOLUEBY  COM- 
PANY. 


[IN  THB  COUBT  OF  APPEAL.] 

Baqoallay,  L.J. 
Cotton,  L.J. 

BOWEN,  L.J. 

1883. 
June  27,  28. 

Company  —  Winding-up  —  Creditoi^i 
Petition— No  Availahle  Assets — Opposition 
by  Majority  of  Creditors — Discretion  of 
Court  — Petition  dismissed — Costs  —  The 
Companies  Act,  1862,  s.  91. 

A  creditor  of  a  company  who  cannot  get 
his  debt  paid  is  not  entitled  ex  ddito 
justitice  to  a  winding-up  order,  where  it 
appears  that  he  will  not  get  paid  by  ttieam 
of  the  order,  if  made, 

77«j  CA)Uiery  of  a  company  was  in  the 
ha?ids  of  its  mortgagee,  who,  under  the 
potoers  contained  in  his  mortgage-deed, 
was  working  the  colliery  at  a  profit,  and 
t/ieretvith  was  reducing  the  principal  and 
interest  due  on  the  mortgage,  Sfdject  to 
this  mortgage,  all  the  assets  tcere  vested  in 
trustees  for  debenture-holders  to  the  amount 
of  40,000Z.  A  debenture-holder  having, 
with  knowledge  of  these  facts,  presented  a 
winding-up  petition,  which  vxms  opposed  bg 
the  company,  by  all  the  debentureholdtn 
other  than  the  petitioner,  and  by  all  the 
unsecured  creditors,  his  petitiofi  wcu  dis- 
missed toith  costs. 

This  was  an  appeal  from  an  order  of 
Kay,  J.,  directing  a  winding-up  petition 
presented  against  the  above  company  by 
a  debenture-holder  to  stand  over  for  six 
months. 

The  petitioner,  the  Rev.  Miles  Atkinson, 
was  a  holder  of  ten  debentures  of  10/. 
each  in  hia  own  right,  and  a  holder  of 
twenty  debentures  of  lOL  each  as  execator 
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of  his  brother,  and  there  was  due  to  him 
on  the  debentures  a  sum  of  112^.  10«., 
being  five  years'  arrears  of  interest. 

The  company,  which  was  incorporated 
in  December,  1873,  held  their  colliery 
under  a  lease  which  contained  a  clause  of 
forfeiture,  with  power  to  the  lessor  to  re- 
enter in  the  event  of  any  order  being  made 
to  wind  up  the  company. 

By  deed  dated  the  31st  of  July,  1874, 
all  the  property  of  the  company  was  mort- 
gaged to  the  lessor  for  securing  payment 
of  the  sum  of  65,000^.  and  interest.  The 
colliery  proving  unsuccessful,  and  the 
interest  on  the  mortgage  falling  into 
arrear,  the  mortgagee,  under  the  powers 
contained  in  his  mortgage-deed,  entered 
into  possession  of  the  colliery,  and  was 
working  it  at  a  small  profit,  such  profits 
being  applied  in  reduction  of  the  principal 
and  interest  due  on  the  mortgage,  and  the 
mortgage-debt  had  thus  been  reduced  to 
48,000/. 

By  deed  dated  the  1st  of  December, 
1875,  all  the  property  of  the  company  had 
been  vested  in  trustees  (subject  to  the 
mortgage)  for  securing  the  due  payment 
of  a  debenture  loan  of  40,000Z.,  divided 
into  4,000/.  debentures  of  lOZ.  each,  with 
interest  thereon.  This  deed  conferred  all 
usual  powers  on  the  trustees  to  enable 
them  to  enforce  and  recover  pajrment  of 
the  loan. 

Each  debenture  contained  a  covenant 
in  common  form  by  the  company  to  pay 
the  principal  sum  named  in  the  debenture, 
with  interest  at  1\  per  cent. ;  and  also 
referred  to  the  trust-deed,  and  provided 
that  the  debenture-holder  should  be  bound 
by  all  the  provisions  in  the  trust-deed. 

The  petitioner's  debentures  formed  part 
of  this  loan. 

On  the  5th  of  May,  1883,  the  petitioner 
issued  a  writ  against  the  company  in  the 
Queen's  Bench  Division  to  enforce  pay- 
ment of  the  arrears  of  the  interest  due  on 
his  debentures,  to  which  they  entered  an 
appearance.  On  the  9th  of  May  the 
secretary  wrote  him  the  following  letter : — 
-  "  Dear  Sir, — I  send  you  these  few  lines 
to  inform  you  that  the  company  has  been 
served  by  Mr.  A.  C.  Lewis  with  a  writ  for 
112/.  10^.,  being  f^ye^  years'  interest  at 
1\  per  cent,  on  bonds  you  hold  in  the 
company. 


"  Permit  me  to  say  that  you  will  obtain 
nothing  whatever  by  the  pushing  forward 
of  this  action,  the  property  being  at  the 
present  time  in  the  hands  of  ite  mort- 
gagees, who  in  the  event  of  hostile  action 
will  undoubtedly  take  possession  altogether, 
and  the  company  would  immediately  go 
into  liquidation.  As  the  chairman  of  the 
last  meeting  explained,  the  proj)erty  is 
being  worked  by  the  mortgagees,  and  the 
balance  profit,  which  now  amounts  to  3,000/. 
or  4,000/.  per  annum,  goes  to  the  reduction 
of  the  mortgage,  and  when  this  is  entirely 
cleared  off  the  property  will  again  come 
into  the  hands  of  the  shareholders.  Should 
trade  remain  in  its  present  state,  it  will 
necessarily  take  a  long  time  before  the 
mortgage  can  be  liquidated,  but  should  an 
improvement  take  place  in  the  coal  trade 
it  would  be  matter  of  but  a  very  short 
time. 

"  I  think  in  the  above  I  have  written  you 
sufiicient  to  shew  that  it  will  be  to  your 
interest,  and  also  in  that  of  all  other 
debenture-  and  share-holders,  to  permit  the 
company  to  go  on  as  at  prasent,  hoping 
that  the  future  may  bring  us  a  return. 
The  proceeding  with  your  action  merely 
means  the  ruin  of  the  company  and  the 
throwing  away  of  the  chance  there  may  be 
of  either  you  or  your  brother  debenture- 
holders  obtaining  any  return.  When  I 
tell  you  that  one  of  the  directors  alone  had 
advanced  some  6,000/.  or  7,000/.  from  his 
own  pocket  in  order  to  make  the  concern 
as  successful  as  possible,  and  as,  moreover, 
that  gentleman  has  no  security,  I  think 
you  will  see  that  there  is  some  belief 
by  the  executive  that  the  concern  will 
eventually  prove  successful,  and  also  that 
by  continuing  your  present  proceedings 
you  will  be  adopting  a  course  which,  while 
prejudicial  to  yourself,  cannot  be  but  in- 
jurious to  your  brother  share-  and  deben- 
ture-holders. 

"I  may  inform  you  that  all  your  cc- 
share-  and  debenture-holders  are  exercising 
in  a  cheerful  manner  that  patience  which 
I  now  ask  you  to  share  with  them." 

On  receipt  of  this  letter  Mr.  Atkinson 
abandoned  his  action,  and  on  the  16th  of 
May  presented  his  petition  to  ynxA  up  the 
company. 

After  the  presentation  of  the  petition 
meetings  of  the  shareholders  and  debenture- 
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holders  were  held,  at  which  resolutions 
were  unanimously  passed  to  oppose  the 
petition. 

The  petitioner's  solicitor  presented  him- 
self at  the  meeting  of  the  debenture- 
holders  with  a  proxy  from  the  petitioner, 
but  was  excluded. 

On  the  8th  of  June  the  petition  was 
heard  before  Kay,  J.,  and  was  opposed  by 
the  company  and  the  debenture-holders, 
and  also  by  all  the  unsecured  creditors, 
whose  debts  amounted  to  about  11,000/. 

Kay,  J.,  l)eing  of  opinion-  that,  in  the 
interests  of  the  company  and  of  all  its 
creditors,  he  ought  to  follow  the  decision 
of  Fry,  J.,  in  In  re  The  GrecU  Western 
(Forest  of  Dean)  Coal  Consumers^  Com- 
pamj  (1),  and  to  order  the  petition  to  stand 
over  for  six  months,  ordered  accordingly. 
Against  this  order  all  the  opposing  parties 
appealed. 

J^^^y>  Q'O.t  and  Grosvenor  Woods^  for 
the  appellants. — The  petitioner  is  not 
entitled  to  a  winding-up  order,  for  two 
reasons.  First,  the  debenture-deed  here, 
although  it  would  not  bo  an  answer  to  an 
action  at  law,  is,  we  submit,  an  answer  to 
a  winding-up  petition  by  a  debenture- 
holder.  It  is  a  bargain  between  the  de- 
benture-holders and  the  company,  and 
provides  how  the  debenture-debt  is  to  be 
paid.  The  form  of  debenture  is  scheduled 
to  the  deed,  and  the  debenture  refers  to 
the  deed,  and  each  debenture-holder  is 
bound  by  the  provisions  of  the  deed.  The 
petitioner,  therefore,  is  in  a  different  posi- 
tion to  an  ordinary  outside  creditor,  and 
cannot  insist  on  a  winding-up  order  against 
the  wishes  of  all  the  other  debenture- 
holders. 

Next,  we  say  that  the  petitioner  will 
get  nothing  at  all  by  a  winding-up  order. 
All  the  assets  are  in  the  hands  of  a  mort- 
gagee, and  the  debenture  trustees  will 
sweep  away  all  that  the  mortgagee  leaves ; 
not  a  penny  will  be  left  for  the  liquidator. 
The  petitioner,  therefore,  cannot  get  paid 
by  means  of  his  petition.  It  is  an  attempt 
to  put  an  irregiilar  pressure  on  the  com- 
pany and  debenture  trustees,  and  ought  to 
be  dismissed  with  costs.     We  rely  on  the 

(1)  61  Law  J.  Rep.Clianc.  743 ;  Law  Kep.  21 
Ch.  D.  760. 


decision  of  the  late  Master  of  the  Rolls  in 
In  re  Uruguay,  ttc,  Raihoay  Company  of 
Monte  Video  (2).  H.ia  dictum  on  the  Sfdoond 
point  in  that  case  entirely  governs  this 
case.  Kay,  J.,  thought  he  was  following 
the  decision  of  Fry,  J.,  in  In  re  The  Great 
Western  (Forest  of  Dean)  Coal  Connmers* 
Company  (1),  which  was  based  upon  the 
case  of  In  re  The  St.  Thomas's  Dock  Com- 
pany (3),  on  the  assumption  that  it  was 
advantageous  to  the  debenture-holders  that 
this  winding-up  petition  should  stand  over 
for  six  months.  But  in  In  re  The  St, 
Thomas's  Dock  Company  (3)  it  was  the 
company  and  debenture-holders  who  asked 
that  the  petition  might  stand  over.  Here 
they  ask  it  to  be  dismissed,  for  it  is  ab- 
solutely impossible  to  carry  on  such  a 
business  as  this  in  the  face  of  a  pending 
winding-up  petition.  No  one  would  deal 
with  or  give  credit  to  a  company  placed 
in  such  a  position.  The  ratio  decidendi^ 
therefore,  of  those  decisions  is  a  ground 
for  dismissing  this  petition ;  and,  further, 
the  Court,  under  section  91  of  the  Com- 
panies Act,  1862,  will  have  regard  to  the 
wishes  of  the  majority  of  the  ereditora. 
Here  the  whole  body  of  creditors  oppose 
this  petition. 

Graham  Hastings,  Q.C.,  and  ff.  Green- 
wood, for  the  respondent. — The  order  of 
Kay,  J.,  was  entirely  a  discretionary  order, 
and  this  Court,  unless  satisfied  that  he 
went  quite  wrong,  will  not  interfere. 

[Cotton,  L.  J. — He  did  not  assume  to 
exercise  his  discretion,  but  to  follow  a 
certain  decision  cited  to  him. J 

We  submit  that  an  order  directing  a 
matter  before  him  to  stand  over  is  a  dis- 
cretionary order,  and  not  appealable.  There 
is  nothing  to  shew  that,  if  this  petition  is 
dismissed,  a  friendly  petition  may  not  be 
at  once  presented,  and  a  winding-up  order 
made,  thus  placing  the  liquidation  of  the 
company  in  the  hands  of  those  who  have 
created  it  and  carried  it  on. 

[Cotton,  L.  J. — Mr.  Justice  Kay  appean 
to  have  come  to  the  decision  that  there 
was  no  case  for  a  winding-up,  but  to  have 
thought  that  on  the  authorities  he  ought 
to  direct  the  petition  to  stand  over.    Yoa 

(2)  48  Law  J.  Rep.  Chanc.  540  ;  Law  Rep.  U 
Ch.  D.  372. 

(3)  45  Law  J.  Rep.  Chanc.  304  ;  Law  Sep.  2 
Ch.  D.  116. 
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must  shew  that  there  is  a  case  for  a 
winding-up  order.] 

He  thought  there  was  no  case  for  an 
immediate  winding-up  order;  but  the 
company  is  hopelessly  insolvent,  and  a 
winding-up  is  a  mere  matter  of  time. 
There  is  no  case  in  which  such  a  petition 
as  this  has  been  dismissed.  They  are 
always  ordered  to  stand  over. 

[Cotton,  L.J. — Then  it  is  high  time 
that  there  should  be  such  a  case.] 

All  the  authentic  are  in  our  favour. 
In  re  The  St.  TJiomaa^s  Dock  Company  (3) 
is  exactly  on  all  fours  with  this.  There 
there  were  no  assets  which  could  possibly 
oome  into  the  hands  of  the  liquidator. 
The  case  of  In  re  The  Uruguay,  dCj  Rail- 
way Company  of  Monte  Video  (2)  is  distin- 
guishable on  the  ground  that  it  was 
decided  on  the  special  terms  of  the  trust- 
deed.  Here  there  is  no  occasion  to  look 
at  the  trust-deed,  because  each  debenture 
contains  a  separate  covenant  with  the 
holder  of  it  to  pay  principal  and  interest ; 
it  is  not  material  for  us  to  shew  that  there 
are  assets  available  for  the  purposes  of  the 
winding-up,  but  we  are  entitled  ex  dehito 
justitice  to  a  winding-up  order — In  re  T/ie 
Brighton  Hotel  Company  (4)  and  In  re 
The  Western  of  Canada  Oil  Lands  ami 
Works  Company  (5).  Then  as  to  costs — 
if  the  petition  is  dismissed,  we  submit 
that,  having  regard  to  the  correspondence, 
it  is  not  a  case  to  give  costs  against  us. 
In  fact,  the  secretary's  letter  was  an  in- 
vitation to  us  to  present  a  winding-up 
petition — In  re  The  London  a/nd  Suburban 
Bank  (6),  In  re  Tfie  West  Hartlepool 
Ironworks  Company  (7)  and  In  re  The 
Flagstaff  Silver  Mining  Company  of  Utah 
(8). 

Qrosvenor  Woods,  in  reply,  as  to  costs. — 
The  secretary's  letter  gave  the  petitioner 
full  information  as  to  the  position  and 
property  of  the  company,  and  to  present 

(4)  37  Law  J.  Rep.  Chanc.  015 ;  Law  Rep.  6 
Eq.  339. 

(6)  43  Law  J.  Rep.  Chanc.  184 ;  Law  Rep.  17 
Eq.  1. 

(6)  40  Law  J.  Rep.  Chanc.  174  Law  Rep.  6 
Chanc.  641. 

(7)  44  Law  J.  Rep.  Clianc.  668  ;  Law  Rep.  10 
Chanc.  618. 

(8)  46  Law  J.  Rep.  Chanc.  138  :  Law  Rep.  20 
Eq.  268. 
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the  petition  after  that,  was  unjustifiable 
and  oppressive. 

Baooallat,  L. J.,  said, — This  is  an  ap- 
peal from  an  order  of  Mr.  Justice  Kay, 
directing  the  petition  presented  by  the 
Rev.  Miles  Atkinson  for  an  order  to  wind 
up  this  company  to  stand  over  for  six 
months.  The  petitioner  is  a  debenture- 
holder  of  the  company,  and  his  views 
have  not  been  adopted  by  the  other  deben. 
ture-holders,  who  therefore  join  in  this 
appeal  with  the  company  and  unsecured 
creditors,  and  ask  for  the  dismissal  of  the 
petition  with  costs.  The  petitioner  holds 
ten  debentures  in  his  own  right  and  twenty 
debentures  as  executor  of  his  brother, 
amounting  altogether  to  300/.  out  of  a 
debenture  debt  of  40,000/.,  and  he  is 
opposed  by  the  whole  body  of  the  deben- 
ture-holders, who,  at  a  general  meeting 
summoned  for  that  purpose,  by  a  unani- 
mous vote  passed  a  resolution  requesting 
and  authorising  the  debenture  trustee  to 
oppose  this  petition.  It  is  said  that  that 
must  not  be  regarded  as  a  unanimous  vote, 
because  the  petitioner  was  not  present, 
and  his  solicitor,  who  held  his  proxy,  was 
excluded  from  the  meeting ;  but,  with  that 
exception,  the  meeting  was  unanimous. 
Also,  almost  the  whole  of  the  unsecured 
creditors,  amounting  to  13,000/.,  oppose 
the  petition.  The  position  of  the  company 
is  this.  There  is  an  overriding  mortgage, 
which  would  practically  swallow  up  the 
whole  of  the  assets  if  a  winding-up  oitlor 
is  made,  and  what  little  was  left  by  the 
mortgagee  would  be  swept  away  by  the 
trustees  for  the  debenture-holders.  The 
petitioner,  however,  relies  on  the  general 
rule  that  a  creditor  is  entitled  ex  debito 
justiti<e  to  a  winding-up  order,  which  is 
grounded  on  the  dictum  of  Lord  Cran- 
worth  in  Bowes  v.  The  Hope  Mutual 
Life  Assurance  Society  (9),  where  he  says 
(p.  402),  "I  agree  with  what  has  been 
said,  that  it  is  not  a  discretionary  matter 
with  the  Court,  when  a  debt  is  established 
SLud  not  satisfied,  to  say  whether  the  com- 
pany shall  be  wound  up  or  not — that  is  to 
say,  if  there  be  a  valid  debt  established, 
valid  both  at  law  and  in  equity.  One 
does  not   like  to   say  positively  that  no 

(9)  11  H.L.  Cas.  389;  35  Law  J.  Repi  Chano 
674. 
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case  could  occur  in  which  it  would  be 
right  to  refuse  it ;  but,  ordinarily  speaking, 
it  is  the  duty  of  the  Court  to  direct  the 
winding-up."  That  is  a  strong  expression  of 
opinion,  and  the  principle  thus  enunciated 
was  adopted  by  Lord  Selborne,  when  sitting 
for  the  late  Master  of  the  Rolls,  in  In  re  The 
Western  of  Canada  Oil  Lands  and  Works 
Company  (5).  He  said  there  (p.  6),  "  I 
entirely  agree  with  the  doctrine  of  Lord 
Cranworth — that  if  a  creditor  cannot  get 
paid  without  winding  up,  it  is  ex  debUo 
justitice  that  he  should  have  a  winding-up 
order."  Now  no  doubt  that  is  a  very 
general  assertion  of  right,  but  that  refers 
to  the  right  of  a  creditor  as  between  him- 
self and  the  company.  But  when  the 
interests  of  the  creditors  are  concerned, 
and  there  is  a  conflict  of  interest  between 
them,  then  the  Court  must  have  regard  to 
the  9l8t  section  of  the  Companies  Act, 
1862,  which  says,  "The  Court  may,  as  to 
all  matters  relating  to  the  winding-up, 
have  regard  to  the  wishes  of  the  creditors 
or  contributories,  as  proved  to  it  by  any 
sufBcient  evidence,  and  may,  if  it  think  it 
expedient,  direct  meetings  of  the  creditors 
or  contributories  to  be  summoned,  held, 
and  conducted  in  such  manner  as  the 
Court  directs,  for  the  purpose  of  ascer- 
taining their  wishes."  In  the  case  of  Tlie 
Brighton  Hotel  Comjmny  (4)  Vice-Chan- 
oellor  Malins  seems  to  have  underrated 
that  dictum  of  Lord  Cranworth,  and  to 
have  thought  that  the  91st  section  of  the 
Act  qualified  the  rights  of  the  creditors, 
and  gave  the  Court  an  overriding  discre- 
tion ;  and  in  The  Great  Western  of 
Cancuia  Oil  Lands  and  Works  Company 
(5)  it  was  urged  that  the  section  only 
applied  to  cases  where  a  winding-up  order 
had  been  made;  but  Lord  Selborne  said, 
"  If  the  9l8t  section  applies,  as  I  think  it 
does,  the  duty  which  I  have  at  this  moment 
to  perform  is  quite  clear.  A  very  large 
majority  of  the  debenture-holders  think 
that  their  interests  would  be  better  pro- 
moted by  delay,  and  the  delay  appears  to 
me  in  the  circumstances  not  unreasonable. 
I  have  no  doubt  that  the  91st  section  is  a 
part  of  the  Act  which  is  applicable  before 
making  any  winding-up  order,  and  when 
the  petition  for  winding  up  is  before  the 
Court ;  and  that  it  does  not  presuppose  a 
winding-up  order,  or  relate   only  to  the 


manner  in  which  that  shall  be  made,  or 
the  terms  tipon  which  it  shall  be  made." 
Now  what  has  taken  place  here!  The 
opinion  of  the  debentore-holdei's  has  been 
ascertained,  and  the  petitioner  stands 
alone,  and  he  presents  his  petition  aftn* 
receiving  the  information  contained  in  the 
secretary's  letter.  Well,  then,  the  ques- 
tion is,  whether  the  Court,  on  hearing  the 
petition,  is  to  have  regard  to  the  wishes  of 
the  majority  of  the  creditors.  The  peti- 
tioner says  that,  having  regard  to  the 
authorities,  he  is  entitled  to  an  order 
directing  the  petition  to  stand  over  for  a 
time.  But  in  the  case  of  The  St.  Thomases 
Dock  Company  (3)  that  was  done  at  the 
instance  of  the  company  and  on  thdr 
entering  into  a  very  fhll  andertaking. 
Then  in  The  Great  Western  of  Canada  OH 
Lands  and  Works  Company  (5),  the  Ck>nit 
thought  that  some  assets  might  be  forth- 
coming  if  the  petition  stood  over,  and  the 
dobenture-holders  supported  that  view, 
and  it  was  ordered  to  stand  over;  bat 
when  it  ultimately  appeared  that  there 
would  be  no  assets,  the  winding-up  ordo' 
was  made.  Then  comes  the  case  of  The 
Great  WeMem  {Forest  of  Dean)  Coal  Con- 
su Filers*  Company  (1).  There  Mr.  Jostiee 
Fry  postponed  the  petition  at  the  request 
of  tho  debenture-holders.  He  says:— 
"  That  the  Court  may  have  r^ard  to  the 
wishes  of  the  creditor  in  the  matter  of  & 
winding-up  is  part  of  the  statutory  enact- 
ments which  regulate  the  Court  in  this 
jurisdiction.  That  it  ought  so  to  have 
regard  to  those  wishes  is  apparent  finom 
the  statute  itself,  as  well  as  from  a  series 
of  decisions.  As  against  the  company  I 
conceive  that,  prima  faciei  a  person  who  is 
shewn  to  have  a  debt  which  the  company 
does  not  satisfy  has  a  right  ex  dehko 
jiistitice  to  a  winding-up  order.  But  that 
prima  facie  right  may  be  rebutted,  and 
especially  as  against  other  creditors,  the 
moment  it  is  shewn  that  there  is  a  large 
mass  of  other  creditors  who  are  opposed 
to  the  winding-up.  That  is  the  inevitable 
rasult  of  section  91.  And,  in  my  judg- 
ment, the  Court  ought  to  consider,  not 
merely  the  number  of  the  opposing  cre- 
ditors and  the  value  of  their  debts,  bat 
ought  to  have  some  regard  to  the  reasons 
which  they  adduce  for  the  conclufdons  at 
which  they  have  arrived  " ;  and  then,  aflior 
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dealing  with  the  evidence,  he  says,  "  Ought 
I  to  dismiss  the  petition  at  once,  or  ought 
I  to  delay   my   decision    and  order   the 
petition  to  stand  over  %    I  think  the  latter 
is  the  better  course  for  the  creditor's,  and 
for  the  company  also."     With  that  de- 
cision I  fully  agree.     You  must  deal  with 
each  case  accoixling  to  its  special  circum 
stances.     Now  the  circumstances  of  the 
present   aise   arc  quite  different  to  that 
case.     Then   there  is   the  case  of  In  re 
The  Uniguay^  <£*c'.,  Railway  Company  of 
Monte  Video  (2),  where  the  late  Master  of 
the  Rolls  enunciated  a  doctrine  with  which 
I  entirely  agree.     I  will  read  it  from  the 
headnote  of  the  case : — "As  a  general  rule, 
an  unpiid  creditor  of  a  company  is  entitled 
to  a  winding-up  order  ex  dehito  jiMtUue ; 
but  that  rule  is  subject  to  exceptions — e.g., 
where  all  the  other  ci'editors  oppose  the 
petition,  and  it  appears  that  the  {)etition- 
ing  creditor  will  not  be  in  a  better  position 
by  obtaining  a   winding-up   order.'*      To 
that  proposition  I  fully  assent.     Here  all 
the  other  creditors  oppose  the  petitioner, 
and  I  am  satisfied  that  he  will  not  be  in 
any  better  position  by  obtaining  a  winding- 
up   order — there   is   no  possibility  of  his 
being  the  better  for  it.     Then  it  is  said 
that  by  postponing  the  petition  no  harm 
will  be  done ;  but,  in  my  opinion,  it  will 
do   very   great    harm.      It   will    utterly 
pai*alyse  the  business  of  the  company  and 
its  efforts  to  right  itself.     There  is  a  pro- 
vision in  the  aHicle  enabling  the  company 
to  raise  further  capital.     That  power  can- 
not possibly  be  exercised  in  the  face  of  a 
winding-up   petition.     It  ap|)ears  to  uie, 
therefore,  that  no  advantage  whatever  can 
accrue    to   the    petitioner    in    making   a 
winding-up  order,  and  therefore  his  peti- 
tion ought,  in  my  opinion,  to  be  dismissed. 
As  to  the  costs — the  petitioner  has  em- 
barked in  a  hazardous  undei-taking ;  if  I 
thought   that   he    luul    done    so   without 
knowledge  of  all  the  circumstances  of  the 
case,  I  should  have  been  disposed  to  have 
given  him  his  cost«  as  against  the  com- 
pany; but  in  the  face  of   the   letter   he 
received  from  tlie  secretaiy  he   persisted 
with  his  petition,  and  must,  I  think,  be 
ordered  to  pay  costs. 

CoTTox,  L.J.,  said, — In  this  case  the 
petitioning  creditor  is  a  debenture-holder ; 
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but  all  the  other  debenture-holders,  and 
also  all  the  unsecured  creditors,  desire  that 
the    company   shall   not   be    wound   up. 
When  I  s:iy  all  the  debenture-holders,  of 
course  I  recollect  that  some  of  them  did 
not  attend  the  meeting ;  but  all  who  did 
attend,  or  have  expressed  any  opinion  on 
the  subject,  iire  unanimous  in   opposing 
the  petition.     Then   it  is  also  admitted 
that  the  whole  assets  of  the  company  are 
comprised  either  in  the  mortgage  or  in 
the  debenture  trust  deed,  and  that  if  a 
winding-up  order  is  made  none  of  those 
assets  would  come  into  the  hands  of  the 
liquidator.     In  ftict,  the  counsel  for  the 
petitioner   have  not  attempted   to  shew 
that     there     are    any     ai^»ets     whatever 
available,  even  to  pay  costs.     Mr.  Justice 
Kay   thought   the   proper  order  was   to 
dii-ect  the  petition  to  stand  over;  but  if 
such  an  order  were  made  no  one  would 
for  a  moment  think  of  taking  a  share  in 
the  company  or  of  dealing  with  the  com- 
pany; the  order  would,  in  my  opinion, 
completely  paralyse    the  company,    and 
harass  it  in  the  conduct  of  its  business. 
But  it  wiis  said  that  the  order  was  in  the 
natiu^e  of  a  compromise,  because  the  peti- 
tioner, as  an  unpaid  creditor,  was  entitled 
ex  debito  justUice  to  a  winding-up  order. 
Now  I  understand  that  to  mean  this — 
that  as  against  a  company  a  winding-up 
order   is  the  means  by  which  a  creditor 
can  obtain  payment  of  his  debt ;  but  that 
assumes  that  the  winding  up  order  will  be 
the  effectual  means  of  paying  the  debt — 
in  other  words,  that  the  winding-up  will 
produce  asset^^  that  will  be  available  for 
payment  of  the  debt ;  but  when  it  appears 
that   no   assets   will   be   produced    by    a 
winding-up  order,  then  that  proposition, 
in  my  opinion,  entirely  fails.     But  it  is 
said  that  the  cases  lay  down  a  contrary 
principle,  and  that  the  Court  is  bound  to 
make  tlie  order ;  and  for  that  the  dictum 
of  Lord  Cranworth  has  been  referred  to, 
and   its  adoption   by   Lord    Sel  borne  in 
the  case  of  The  Great  Western  of  Camida 
Oil  Lamls  and    Works  Company   (5)    is 
relied  on;  but  all  that  Lord  Cranworth 
says  is,  that  as  a  genei-al  rule  a  creditor 
will  be  entitled  to  the  order;  and  Lord 
Selbome   says  :  '^  Beyond  all  doubt  it  is 
my  opinion   that,   unless  the  {jetitioners 
get  i)aid  after  giving  proper  and  reaaon- 
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ftble  time  within  which  they  may  l)e 
[wiid,  if  the  company  is  able  to  do  it, 
there  ought  to  be  a  winding-up  order." 
So  that  he  there  clearly  assumes  the 
principle  I  have  stilted,  that  where  the  com- 
pany haH  assets  which  can  be  made  avail- 
able for  the  payment  of  the  debt,  there  the 
creditor  is  entitled  to  a  winding-up  order. 
Then  in  the  case  of  The  St.  Thojncu^s 
Dock  Company  (3),  the  late  Master  of  the 
Rolls,  referring  to  the  judgment  of  Lord 
Selbome  from  which  I  have  been  quoting, 
says  this  :  "  I  agree  that  it  is  ex  debito 
justitiasj  using  the  words  of  Lord  Selbome, 
by  which  I  should  be  bound  if  I  did  not 
agree  (for  it  is  a  decision  of  a  Lord 
(Chancellor),  in  the  case  of  The  Western  of 
Canada  (HI  Lan/is  and  Works  Company 
(5),  and  he  only  agreed  with  an  expression 
of  opinion  in  the  House  of  Lords  by  Lord 
Cranwbrth.  He  says  :  *  I  entirely  agree 
with  the  doctrine  of  Lord  Cran worth, 
that  if  a  cre<litor  cannot  get  paid  without 
winding  up,  it  is  ex  debito  jitstituB  that 
he  should  have  a  winding-up  order* — 
that  means  when  he  can  get  something 
under  the  winding-up.  It  is  not  that  he 
cannot  get  paid  without,  in  the  sense  that 
he  cannot  get  paid  with  either ;  but  it  is 
that  he  cannot  get  paid  without,  and 
there  is  some  chance  of  getting  paid  with. 
That  is  the  meaning  of  the  sentence,  as  I 
understand  it.  Then  he  goes  on  to  say  : 
*  But  so  far  am  I  fix)m  thinking  that  it 
would  be  a  certain  consequence  of  delay- 
ing this  case  until  November  that  the 
creditors  would  be  denied  payment,  that 
1  think  there  is  at  least  a  fair,  possible, 
and  re4isonable  chance  of  their  getting 
j)aid  })y  means  of  that  delay  very  much 
earlier  than  they  would  be  under  a  wind- 
ing-up onler.'  He  is,  therefore,  looking 
at  a  case  where  thei*e  were  assets  of  the 
company  which  might  by  possibility  be 
made  available  under  the  winding-up 
order,  not  to  a  wise  where  there  were  no 
assets  which  could  be  made  available, 
because,  as  1  said  before,  it  is  not  suggested 
for  a  moment  that  the  sale  of  the  dock, 
which  is  all  he  could  have,  woqld  im- 
prove the  petitioner's  prospect  of  pay- 
ment." Those  two  cases  therefore  clearly 
deal  with  the  ex  debito  justitiee  doctrine 
in  the  way  that  1  have  stiittnl,  and  the 
Ck)urt;  in  dii^cting  a  petition  to  stand  over, 


is  merely  doing  that  which  it  considers  is 
the  best  means  for  getting  the  creditor 
early  payment  of  his  debt.  To  tiiat 
extent,  therefore,  the  standing  over  of  the 
petition  is  really  an  infringement  on  his 
right.  But,  in  my  opinion,  a  winding-up 
petition  ought  not  to  be  presented  where 
the  creditor  knows  that  the  winding-up 
order  cannot  be  made  available  for  the 
purpose  of  paying  his  debt.  As  a  general 
rule,  a  winding-up  order  is  the  only  means 
of  obtaining  payment  from  the  company ; 
but  here  it  is  clear  that  the  petitioner 
cannot  obtain  payment  by  a  winding-op 
order,  and  in  such  cases  a  winding-up 
order  should  not  be  made.  There  may 
be  cases,  however,  in  which  a  winding-up 
order  should  be  made,  even  although  th^v 
are  no  available  assets  for  the  purposes 
of  the  winding-up.  But  in  the  present 
case  the  company  and  all  the  debenture- 
holders  and  all  the  unsecured  creditors 
oppose  the  petition,  and,  in  my  opinion,  it 
must  be  dismissed  with  costs.  I  should 
have  been  glad  if  no  costs  could  be  given 
to  either  side ;  but  as  the  petitioner  has 
chosen  to  file  his  petition  with  full  know- 
ledge of  the  position  of  the  company,  he 
cannot  be  relieved  from  costs,  because,  in 
my  opinion,  such  j>etitions  ought  to  be 
discouraged. 

BowEN,  L.J.,  said, — I  am  of  the  same 
opinion.  I  think  that  a  winding-up  order 
should  not  be  made  when  it  is  clear  that 
no  earthly  object  can  be  gained  by  it 
But  it  is  said  that  the  petitioner  is 
entitled  ex  debito  jtistUuE  to  a  winding- 
up  order,  which  is  equivalent  to  equit- 
able execution.  That  I  think  is  &lla- 
cious,  if  there  is  no  property  on  whidi 
the  equitable  execution  can  take  edect. 
Great  reliance  has  been  })laced  on  the 
phnise,  that  a  creditor  ex  debito  justitia 
is  entitled  to  the  order,  which  has  been 
used  by  the  Judges  in  the  cases  that  have 
been  cited  to  us;  but  there  it  was  ased  in 
a  special  sense.  It  does  not  mean  that 
every  creditor,  simply  because  he  is  a 
creditor,  is  entitled  as  of  right  to  a 
winding-up  order;  but  it  was  only  used 
in  this  sense — that  the  Legislature  has 
devised  a  procedure  for  the  benefit  of  the 
creditors  of  a  company,  by  which  thej 
can  obtain  paym^it  orif  their  debts  in  a 
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particalar  manner.  That  procedure  is 
entrusted  to  the  Court,  and  in  such  cases 
the  power  vested  in  the  Court  is  generally 
couched  in  percaissive  language ;  but  the 
Court  ought  to  give  the  relief  intended 
if  the  petitioner  is  entitled,  and  in  that 
sense  he  is  entitled,  to  it  as  of  right; 
but  it  does  not  follow  that  he  is  en- 
titled to  put  this  judicial  machinery  in 
motion  for  no  conceivable  object  and 
when  no  results  can  follow.  That  would 
be  an  abuse,  and  not  a  use,  of  the  pro- 
cedure of  the  Court.  Therefore  I  think  it 
follows  that  a  creditor  is  not  entitled 
ex  debito  justitUe  to  have  a  winding-up 
order  as  an  absolute  right.  Secondly, 
there  is  this  further  qualification  of  the 
right ;  the  91st  section  enables  the  Court 
to  consider  the  wishes  of  the  other 
creditors.  In  this  case  I  think  the  Court 
ought  to  dismiss  the  petition  on  both 
grounds ;  but  the  first  is  quite  sufficient, 
because  I  think  it  is  so  obvious  that 
the  petition  can  result  in  nothing.  For 
these  reasons  I  think  this  appeal  must  be 
allowed. 
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Solicitors— Snell,  Son  &Greenip,  for  appellants ; 
A.  Calkin  Lewis,  for  respondent. 


[IN  THK  HOUSE  OF  LORDS.] 

18S3.         1 
J  14    15    r  TUCKER   V.   LINGER. 

Farming  Lease — Reservation  of  Minerals 
— Custom  for  Tenant  to  sell  Surface 
Flints. 

A    custom  for  farm   tenants  to  collect 

flints  turned  up  in  plotujhingf  and  properly 

removed  in  the  course  of  good  hushaiulryy 

and  to  sell  them  for  their  own  beneft,  is 

reasonable. 

In  a  district  wliere  sucJi  a  custom  j/re- 
vailed  f  a  farm  was  let  with  a  reservation  to 
the  landlord  of  "  all  mines  aivd  minerals  " ; — 
Held,  tJuU  Uie  reservation  was  not  incon^ 
sistent  wiUi,  and  did  not  exclude^  tlie 
custom. 


Quaere, — WTiether  flints  lying  on  ths 
surface  of  land  are  ^* minerals'*  within 
the  meaning  of  such  a  reservation. 

This  was  an  appeal  from  a  judgment  of 
the  Court  of  Appeal  affirming  one  of 
Kay,  J.  The  case  is  reported  below  51 
Law  J.  Rep.  Chanc.  713;  Law  Rep.  21 
Ch.  D.  18. 

The  questions  of  law  raised  on  the 
appeal  were — whether  a  custom  for  farm 
tenants  to  sell  for  their  own  benefit  flints 
brought  to  the  surface  in  ploughing  was 
valid;  and  whether,  if  valid,  it  was  excluded 
by  a  reservation  to  the  landlord  of  mines 
and  minerals  in  a  written  agreement  for  a 
tenancy. 

Davey,  Q.C.,  and  C,  II,  Anderson,  for  the 
appellant. — The  alleged  custom  has  not 
been  proved  ;  the  judgment  of  Cotton,  L.J., 
suggests  the  true  explanation  of  the  facts 
—5  &  6  Will.  4.  c.  50.  ss.  51  and  54.  If 
proved,  it  is  unreasonable  and  bad.  It 
would  be  a  custom  to  take  profits  d 
prendre  in  alieno  solo,  tending  to  the 
destruction  of  the  inheritance — Tlie  Attor- 
tiey-General  v.  Mathias  (1). 

[Lord  Blackburn. — A  copyholder  was 
originally  but  a  tenant  at  will,  yet  a  custom 
for  copyholdei*s  to  sell  clay  was  held  good 
in  The  Marquess  of  Salisbury  v.  Gladstone 

(2).]  ^ 

Whatever  he  may  have  been  originally, 

the  copyholder  now  holds  a  poidtion  al- 
together diflerent  from  a  tenancy  at  will. 
Thirdly,  the  custom  is  excluded  by  the 
agreement.  The  words  "mines  and 
minerals "  in  the  reservation  extend  to 
flints,  and  prevent  their  removal.  "  Mine- 
rals "  have  been  held  to  include  freestone — 
Bell  V.  Wilson  (3) — and  china  clay — Hext 
v.GiU(i),  The  Attorney-General  of  the  Isle 
of  Man  V.  Mylchreest  (5)  is  distinguish- 
able. The  i*eservation  excepted  the  flints 
from  the  demise,  and  they  remained  vested 
in  the  lessor— r/*€  Duke  of  Hamilton  v. 

(1)  4  Kay  &  J.  679;  27  Law  J.  Ilep.  Chanc. 
t61. 

(2)  y  H.L.  Ca.s.  t>92 ;  :U  Law  J.  Rep.  C.l\  222. 

(3)  35  Uiw  J.  Uep.  Clianc.  337 ;  Law  Rep.  I 
Chanc.  303. 

(4)  41  I  AW  J.  Rep.  Chanc.  761;  Law  Rep. 
7  Chanc.  6I>9. 

(6)  48  Law  J.  Rep.  P.C.  36 ;  Law  Rep.  4 
App.  Cas.  294. 
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Graham  (6).  See  Myers  v.  Sari  (7)  and 
Wigglesworth  v.  DaMson  (8)  as  to  the 
effect  of  a  wiitten  ugreement  in  excluding 
a  custom. 

FuUarton  and  Burleigh  Muir^  for  the 
respondent,  were  not  called  upon. 

Lord  0*Hagan. — In  this  case  the 
question  is  a  very  short  one,  and,  to  me, 
appeiirs  to  be  capable  of  being  very  easily 
determined.  In  the  first  place,  has  there 
been  a  custom  established  here — a  clear, 
distinct,  reasonable  custom,  such  as  ought 
to  be  maintained  by  the  law?  In  the 
next  place,  if  there  is  such  a  custom,  is 
there  anything  in  the  contract  of  the 
parties,  anything  in  the  reservation,  to 
intei-fei-e  with  that  custom  and  prevent  its 
operation  1 

The  custom  which  is  alleged  is  to  take 
thase  flints  as  they  are  thrown  up  from 
the  land  in  the  course  of  husband^,  and 
to  deal  with  them  for  the  tenant's  own 
profit,  and  for  the  benefit  of  the  land  at 
the  same  time,  and  thus  for  the  benefit  of 
the  reversioner  of  the  land.  The  tenant 
takes  those  flints,  and,  according  to  the 
universal  and  open  custom,  he  sells  them 
to  whomsoever  he  pleases.  [His  Lordship 
proceeded  to  examine  the  evidence,  and 
continued :] 

In  my  opinion,  there  is  such  a  prepon- 
derance of  evidence  as  makes  it  the  duty 
of  your  Lordships  to  hold  that  the  custom, 
as  a  matter  of  fact,  has  been  conclusively 
established. 

With  the  greatest  respect  for  that  very 
learned  and  able  Judge,  Lord  Justice 
Cotton,  I  cannot  follow  the  reasoning  of 
his  judgment.  Whatever  may  have  been 
the  case  in  1835,  or  afterwards,  with  re- 
ference to  the  condition  of  an  agricultural 
country  of  this  kind ;  whatever  may  have 
been  the  right  of  highway  surveyors,  or 
the  practice  of  the  tenantry,  all  that  is 
totally  beside  the  question  now,  because 
if  ill  the  intervening  years  a  custom  has 
grown  up  by  the  univei*sal  assent  of  all 
l)ai-ties,  that  custom  api)ears  to  me  not  io 
be  affected  by  the  circumstances  which 
may  have  existed  forty  or  fifty  years  ago. 
Therefore,  the    only  gi-ound    that   I  can 

(G)  Law  Uep.  2  Sc.  App.  166. 

(7)  3  E.  &  E.  306  ;  30  Law  J.  Rep.  Q.B.  9. 

(8)  1  Sm.  L.C.  C5th  ed.)  621). 


see  upon  which  Lord  Justice  Cotton  has 
founded  his  judgment  appears  to  me  to  be 
fallacious. 

Nothing  has  been  urged  upon  the 
second  branch  of  the  case,  as  to  whetho* 
this  is  a  reasonable  and  a  legal  costonL 
Nobody  can  contend  that  it  is  anything 
else.  We  have  proof  that  the  removal  of 
the  flints  is  a  necessity  for  the  proper 
management  of  the  agricultural  opeia* 
tions. 

Therefore,  both  upon  the  fact  and  upon 
the  l^ality  and  reasonableness  of  the 
custom  there  can  be  no  doubt.  The  only 
remaining  question  is  whether  the  re- 
servation of  ''  mines  and  minerals  "  in  the 
agreement  is  sufficient  to  overbear  in  any 
way  the  clear  and  conclusive  evidence  to 
which  I  have  referred.  The  words  are 
''  mines  and  minerals  " ;  and  you  most 
take  the  ordinary  course,  and  read  the 
custom  into  the  lease,  and  see  whether 
the  custom  is  reconcilable  with  the  words. 
The  custom  being  what  I  have  described, 
is  the  word  **  mineral "  so  clear  and  of 
such  absolute  meaning  that  it  applies  to 
these  flints,  and  that  its  reservation  can- 
not be  reconciled  with  the  custom  1  It 
appears  to  me  that  it  is  no  such  thing. 
You  must  take  the  whole  matter  together. 
I  asked  the  learned  counsel  for  the 
appellant  for  a  definition  of  the  word 
*'  minerals  "  ;  and  according  to  his  defini- 
tion it  would  absolutely  cover  everything 
under  the  earth.  Now  this  reservation  is 
not  merely  of  "  mines  and  minerals,"  but 
of  "  brick-earth,"  and  other  things,  which 
it  would  have  been  wholly  unnecessary  to 
insei*t  at  all  if  "  mineral  "  had  the  univcarsal 
operation  which  it  would  be  nece^ary  to 
attribute  to  it  to  make  this  argument  well 
founded. 

Upon  the  whole,  I  see  no  contradiction 
between  the  reservation  and  the  custom, 
and  I  move  your  Lordships  to  dismiss  the 
appeal  with  costs. 

Lord  Blackburn. — I  am  of  the  same 
opinion.  There  has  been  a  lease,  or  rather 
heads  of  agreement  for  a  lease,  in  writing, 
of  a  farm  in  a  distiict  that  has  been,  and 
for  convenience  may  well  be,  called  **  the 
flinty  district " ;  and  it  is  shewn  upon  Ae 
evidence  beyond  all  controversy  that  when 
the  fields  are  ploughed  flints  are  turned 
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np  to  the  surface,  and  that  some  at  least 
of  those  flints  must  in  the  ordinary  course 
of  good  husbandryjbe  removed  from  the 
land  and  placed  somewhere  or  other. 
There  must  not  be  an  excess  of  removal, 
because  you  may  remove  so  many  flints  as 
to  do  mischief ;  but  in  the  ordinary  course 
of  good  husbandry  you  must  remove  some 
of  them  and  place  them  somewhere;  and 
such  has  been  the  case  in  this  district,  I 
suppose,  ever  since  it  was  first  cultivated — 
at  all  events,  it  is  the  general  course  of 
business  there.  The  respondent  not  only 
removed  the  flints  from  the  fleld  where 
they  had  been  turned  up,  but  sold  them. 
There  was,  as  I  undei*stand,  in  the  first 
instance  a  controversy  as  to  whether  or  not 
he  had  removed  more  flints  than  in  the 
course  of  good  husbandry  he  should  have 
done.  That  point  was  debated  below, 
but  hafi  not  been  brought  by  appeal  to 
this  House ;  we  are  to  take  it  now  that 
he  has  removed  no  more  flints  than  in  the 
course  of  good  husbandry,  on  being  turned 
up  by  the  plough,  ought  to  have  been 
removed  from  the  surface  of  the  field  and 
put  somewhere.  But  he  has  sold  them, 
and  the  question  upon  that  has  come 
before  us.  The  referee  has  found  that 
there  was  in  this  district  a  custom  so 
generally  known  that  it  would  be  con- 
sidered as  tacitly  incorporated  in  all  leases 
— that  custom  being  that  a  tenant  might 
sell  for  his  own  benefit,  without  stint,  all 
such  flints  as  in  the  ordinary  course  of 
good  husbandry  he  turned  up  and  removed 
from  his  field  in  order  to  get  them  off"  the 
field  and  out  of  the  way.  It  extended  no 
further. 

Now,  is  this  custom  excluded  by  the 
terms  of  the  agreement?  The  custom, 
when  proved,  is  to  be  considered  as  part 
of  the  agreement ;  and  if  the  agreement 
be  in  writing,  though  the  custom  is  not 
written,  it  is  to  be  treated  exactly  as  if 
that  unwritten  customary  clause  had  been 
written  out  at  length.  But  if  upon  the 
face  of  the  written  agreement  there  is 
some  clause  which  expressly  says,  "We 
exclude  the  unwritten  customary  inci- 
dent," of  course  it  is  excluded;  and  if 
there  is  any  written  clause  which  is  in- 
consistent with  it  to  such  an  extent  as 
impliedly  to  exclude  it,  then,  too,  the  un- 
written clause  must  yield  to  and  is  excluded 
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by  the  written  one.  Now  what  is  meant 
by  inconsistency  within  that  rule  of  law  1 
It  must  be  taken  that  under  this  lease 
the  lessee  is  to  manage  the  laud  upon  the 
most  approved  system  of  husbandry ;  that, 
amongst  other  things,  he  is  to  plough  it 
well,  and  that  the  custom  of  husbandry 
implies  that  in  ploughing  it  and  turning 
up  flints  he  is  to  remove  some  of  those 
flints  from  the  surface  of  the  land.  When 
such  flints  have  been  ;:«moved  from  the 
land  the  custom  is  that  the  lessee  shall  be 
at  liberty  to  sell  them  to  whom  he  pleases 
for  the  best  price  he  can  get,  without  stint. 
Then  comes  the  clause  which  is  said  to 
exclude  that: — "The  lessor  reserves  all 
timber,  trees,  and  tellers,  and  all  bodies  of 
pollards,  and  all  mines  and  minerals,  sand, 
quarries  of  stone,  brick-earth,  and  gravel- 
pits,  with  liberty  to  enter  to  fell,  cut 
down,  dig,  take,  convert  and  carry  away 
the  same,  doing  no  unnecessary  damage." 
Now,  neither  the  mines,  nor  the  minerals, 
nor  the  sand,  nor  the  quarries  of  stone,  nor 
the  brick-earth,  nor  the  gravel-pits,  in  the 
sense  of  having  gravel,  would  pass  to  the 
tenant  with  the  surface  of  the  land.  But 
it  was  necessary  for  the  landlord,  if  he 
meant  to  work  them  whilst  the  tenant's 
lease  existed,  to  reserve  to  himself  "  liberty 
to  enter  to  fell  and  cut  down "  (that  is,  &s 
to  the  trees),  "  dig,  take,  convert  and 
carry  away  the  same  "  (that  is,  as  to  all 
these  matters),  "  doing  no  unnecessary 
damage."  That  was  in  order  that  he 
might  come  in  and  utilise  his  stone,  hLs 
gravel,  and  so  on. 

Now,  whilst  the  flints  were  under  the 
surface  I  think  Hext  v.  Gill  (4)  shews  that 
they  were  minerals ;  but  I  am  assuming 
(which  is  by  no  means  clear)  that  flints 
turned  up  and  lying  on  the  surface  would 
be  minerals  within  the  meaning  of  this 
raservation.  What  is  there  in  this  in- 
consistent with  the  custom  1  When  the 
tenant  has  picked  up  the  fiints  in  the 
course  of  good  husbandry  and  taken  them 
ofl"  the  field,  he  may,  says  the  custom,  sell 
them.  Says  the  express  term,  "  the  land- 
lord reserves  such  flints,  and  liberty  to 
enter,  take,  convert  and  carry  them  away, 
doing  no  unnecessary  damage."  What  is 
there  inconsistent  with  the  tenant  selling 
them  if  he  so  pleases,  or  the  landlord  if  ho 
wants  them  coming  in  and  taking  them 
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tool  There  is  no  neceflBity  to  oonstme 
this  clause  as  having  the  effect — and  I  do 
not  think  that  it  has  the  effect,  if  it  was 
intended — of  excluding  this  custom.  In- 
tended it  was  not  in  one  sense,  for  those 
who  drew  it  thought  that  there  was  no 
such  custom,  and  of  course  did  not  intend 
to  exclude  it.  But  was  it  inconsistent 
with  the  custom,  so  as  to  have  the  effect  ot 
excluding  it,  even  upon  the  supposition 
which  I  have  made  (which  is  not  at  all  to 
he  taken  as  a  point  that  has  been  decided) 
that  flints  lying  upon  the  surface  of  the 
land  are  minerals  within  the  meaning  of 
this  clause  ?     I  think  not. 

That  disposes  of  the  first  point ;  I  now 
come  to  the  other.  It  is  not  contended 
that  the  custom,  if  proved,  is  unreasonable 
at  all.  It  being,  then,  admitted  that  the 
custom,  if  it  exists,  is  reasonable,  and  it 
being  incorporated  in  the  agreement  (for, 
in  my  opinion,  there  is  nothing  in  the 
reservation  to  exclude  its  operation),  the 
question  is,  whether  the  custom  is  suffi- 
ciently proved.  Now  as  to  that,  I  own, 
with  gi'eat  respect  to  Lord  Justice  Cotton, 
that  I  think  he  went  a  little  astray.  [After 
referring  to  the  evidence,  he  proceeded :] 
There  is  certainly  evidence  (I  should  have 
said  overwhelming  evidence)  that  such  a 
custom  exists.  But  the  ground  upon 
which  it  is  disputed,  and  which  the  judg- 
ment of  Lord  Justice  Cotton  makes  it 
necessary  to  enquire  into,  is  this:  Two 
witnesses  said,  what  was  probably  quite 
true,  that  some  thirty  or  forty  years  ago 
there  was  no  market  at  all  for  fiints  in  this 
district.  As  it  is  now,  and  was  then,  the 
necessary  course  of  good  husbandry  to 
plough  up  the  flints,  they  were  piled  up  in 
rows  along  the  hedges  and  left  lying  there, 
a  nuisance  to  everybody,  or  at  least  of  no 
use  to  anybody  ;  and  there  then  being  no 
market  for  them,  when  it  happened  that 
there  was  use  for  them  upon  farm-roads, 
or  in  building  walls,  or  in  repairing  the 
buildings,  or  anything  of  that  sort,  they 
were  used  for  that  purpose;  and  also  if 
the  highway  surveyor  wanted  flints  he  got 
them  and  used  them  for  his  purposes, 
paying  something  for  them — what  it  was 
does  not  appear.  Now  these  witnesses  do 
not  seem  to  have  understood  the  matter. 
They  thought  that  the  highway  surveyor 
had  a  right  to  come  and  take  the  flints  by 


force  from  the  land;  and  Lord  Justice 
Cotton  seems  to  have  thon^t  that  it  wm 
a  matter  of  evidence  to  be  proved.  I 
cannot  agree  with  him.  It  depends  upon 
the  true  construction  of  the  Highway  Act ; 
and  when  you  look  at  the  Highway  Act 
it  is  clear  that  there  is  no  such  power. 
[His  Lordship  read  sections  51-55  of  the 
Highway  Act,  5  A  6  Wm.  4.  c  50.] 

Now  those  sections  do  not,  as  it  appears 
to  me,  at  all  authorise  the  surveyor,  of  his 
own  will,  without  an  order  of  Justices,  to 
take  these  flints  lying  at  the  aide  of  the 
hedges  and  carry  them  away.  I  think  it 
is  extremely  probable  that  when  tiie  sur- 
veyor found  those  flints  lying  there  which 
were  of  no  use  to  any  one,  he,  instead  of 
exercising  his  powers,  said  to  the  occupier, 
''  I  will  not  exercise  my  powers  and  take 
you  before  Justices,  and  so  forth ;  but  if 
you,  the  occupier,  will  let  me  have  these 
flints  at  a  price  I  will  pay  you  something 
for  them."  But  it  was  not  a  matter  of 
right.  It  may  have  been  that  while  the 
flints  were  of  very  little  or  no  value  he 
paid  very  little  for  them,  and  probably  the 
farmers  at  that  time  would  be  glad  to  get 
them  out  of  their  way.  Then  when  thera 
came  to  be  a  change,  and  when,  principallj 
owing  to  the  introduction  of  railways, 
flints  gathered  in  this  way  had  a  mercan- 
tile value,  there  arose  quite  a  new  state  of 
things — the  surveyor  could  no  longer  get 
them  for  little  or  nothing,  he  had  to  com- 
pete with  the  flint-jobbers  and  others  who 
bought  them ;  and  it  came  to  pass  then 
that  flints  were  in  fact  sold,  and  the  prin- 
cipal buyer,  as  we  are  told,  was  the  high- 
way board,  which  consisted  of  the  landlords 
of  the  district,  and  as  to  whom  therefore 
their  bu}dng  in  that  way  was  the  strongest 
and  best  evidence  which  could  be  given 
that  such  a  practice  and  such  a  custom,  to 
the  extent  to  which  it  has  been  shewn, 
were  notorious,  as  the  referee  has  ob> 
served. 

Now  Lord  Justice  Cotton,  as  I  think, 
quite  misapprehends  what  is  the  state  of 
the  law  as  to  the  surveyor  taking  the 
stones.  The  law  being  as  I  have  pointed 
out  (as  it  seems  to  me  dear  under  the 
Highway  Act  that  it  is),  and  the  survevois 
of  highways  having  been  at  first  the  only 
buyers,  and  being  now  necessarily  the  prin- 
ciptil  buyers,  but  having  others  to  compete 
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with  them,  and  the  fact  being  that  the 
prices  are  considerably  higher  now,  so  far 
from  that  disproving  the  custom  it  seems 
to  me  a  very  strong  argument  indeed  in 
favour  of  saying  that  the  custom  is  really 
proved.  Upon  that  point  I  agree  with,  I 
think,  every  one  who  has  had  to  do  with 
the  case  except  Lord  Justice  Cotton ;  and 
I  must  own  that,  to  my  mind,  with  all 
respect  for  that  learned  Judge,  his  reasons 
for  thinking  the  custom  not  proved  are 
not  good. 

Lord  FitzGerald. — I  am  entirely  of 
the  same  opinion  upon  all  the  questions 
which  haVe  been  raised  in  this  case. 

Upon  the  question  whether  this  custom 
has  been  established  in  evidence,  I  adopt 
the  view  of  the  referee. 

Upon  the  question  whether  the  custom 
is  reasonable  or  not,  I  must  confess  I  think 
that  Lord  Justice  Cotton  has  fallen  into 
error.  He  seems  to  have  had  the  thought 
pressing  itself  upon  his  mind  that  this 
custom  was  not  even  established,  and  that 
in  £eu^  it  was  not  a  reasonable  custom.  I 
rather  gather  from  his  statement  that  if  it 
had  rested  with  him  alone,  even  though 
there  had  been  evidence  to  sustain  the 
usage,  he  would  have  decided  against  it  as 
unreasonable.  He  says  that  it  is  unrea- 
sonable because  it  enables  the  tenant  to 
sell  a  part  of  the  inheritance.  That,  in  one 
sense,  is  literally  true ;  but  when  you  look 
at  it  in  its  reality  it  is  unsound.  According 
to  the  contract,  the  tenant  is  obliged  to  use 
and  cultivate  his  farm  in  the  best  and  most 
hnsbandlike  manner.  In  the  course  of 
the  cultivation  he  must  plough  it,  and  the 
plough  brings  up  to  the  surface  flints  of 
various  sizes,  and  it  is  absolutely  necessary 
that  he  should  pick  and  remove  some  of 
these  flints.  What  is  to  be  done  with 
them  %  Are  they  to  be  left  lying  upon  the 
farm  1  If  they  are  it  is  doing  further 
mischief;  it  is  leaving  them  to  encumber 
the  ground,  and  to  occupy  a  space  which 
otherwise  would  be  used  for  cultivation. 
It  is  obvious,  then,  that  for  the  proper  use 
of  the  farm  the  flints  so  picked  should  be 
removed  from  the  farm.  When  once  they 
ai^e  taken  off  the  farm  they  cease  to  be  a 
portion  of  the  inheritance,  and  they  become 
mere  chattels.  At  one  time  they  were 
Vol.  62.— Ohano. 
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probably  of  no  value,  or  of  little  value; 
and  probably  the  origin  of  this  custom 
was  that  the  tenant  acquired  the  privi- 
lege of  removing  them ;  and  in  order  to 
recoup  him  for  the  expense,  or  for  a  portion 
of  the  expense,  of  removing  them,  when 
removed  he  was  allowed  to  sell  them.  I 
think  that  Mr.  Anderson  properly  gave 
up,  as  one  would  expect  from  him,  the 
argument  that  this  was  an  unreasonable 
custom. 

The  only  question  then  remaining  is, 
whether  upon  the  true  construction  of  the 
agreement  it  excludes  this  custom.  I  quite 
agree  with  the  view  of  the  late  Master  of 
the  Rolls  (Sir  G.  Jessel)  and  of  Lord  Jus- 
tice Lindley,  that  there  is  nothing  at  all 
in  the  existence  of  this  custom  inconsistent 
with  this  reservation  of  mines  and  minerals, 
but  that,  on  the  contrary,  it  would  be 
repugnant  and  absurd  if  one  were  to 
come  to  the  conclusion  that  under  the 
reservation  of  mines  and  minerals  here, 
with  the  object  for  which  that  reserva- 
tion is  made,  it  is  intended  that  you  are 
to  reserve  for  the  landlord  as  minerals  the 
flints  brought  up  by  the  plough  to  the 
surface,  which  the  tenant  is  under  an 
actual  obligation  in  the  course  of  good 
husbandry  to  remove  from  the  surface.  I 
quite  concur  in  the  construction  given  by 
the  Court  below,  as  well  as  by  my  noble 
and  learned  friend  opposite  (Lord  Black- 
bum),  to  this  clause  of  the  agreement. 
There  is  no  inconsistency  between  it  and 
the  custom,  and  I  think  that  the  custom 
must  prevail. 

Now  with  reference  to  the  agreement 
being  explained  by  the  evidence,  Mi\  Pym, 
the  chairman  of  the  Highways  Committee, 
and  a  £EU*m  and  land  valuer,  speaks  of  the 
custom  as  a  matter  beyond  any  doubt,  and 
he  adds  this,  which  is  very  important : 
''The  usual  clause  as  to  mines  is  in  all 

leases "     (By  "  clause,"  I  suppose  him 

to  mean  "  reservation,"  and  I  will  read  it 
"  reservation.")  "  The  usual  reservation 
as  to  mines  is  in  all  leases,  and  the  custom 
of  picking  flints  co-exists."  Therefore  it 
is  quite  established  that  in  the  interpre- 
tation of  that  reservation  as  regulating  the 
rights  of  landlord  and  tenant,  where  there 
is  such  a  reservation,  nevertheless  the  cus- 
tom goes  on. 

6  E 
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Upon  none  of  the  points  in  this  case 
do  I  entertain  the  slightest  doaht,  and 
I  concur  in  the  judgment  of  the  Court 
below. 

Order  appealed  from  affirmed,  and 
appeal  dismissed  with  costs. 


Solicitors — Mercer  k  fiercer,  for  appellant; 
Morrisons,  agents  for  G.  C.  Morrison,  Beigate, 
for  respondent. 
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Chitty,  J. 

1883 
June 

Injunction  —  Infringement  of  Trade- 
mark— Innocent  Consignee — Costs, 

The  defendant,  a  manufacturer  of 
earthenware,  ordered  5,000  cigars  to  he 
consigived  to  him  by  a  foreign  dealer.  He 
houglU  the  cigars  for  family  use,  and, 
until  he  was  served  with  the  writ,  had  not 
orUy  been  utMware  of  the  plairUiffs*  name 
as  nuinufacturers  of  cigars,  but  had  not 
even  seen  the  boxes  consigned  to  him,  nor 
even  knovm  that  they  had  any  brand. 
The  cigars  were  forwarded  to  this  country 
in  boxes  bearing  a  spurious  brand  pur- 
porting  to  be  thai  of  the  plaintiffs.  In 
an  action  for  an  injunction  to  restrain 
the  defendaiU  from  selling  the  cigars,  for 
destruction  of  the  boxes,  and  for  damages, 
the  defendant,  immediately  after  service 
of  the  writ,  offered  the  plaintiffs  all  the 
relief  asked  for ;  and,  at  the  hearing  of 
a  motion  for  aif  interim  injunction,  as- 
sented to  an  undertaking  in  tlie  terms  of 
the  writ,  the  question  of  costs  being  re- 
served:— Held,  that  the  defendant  had 
committed  an  infringement  of  the  plain- 
tiffs' trade-murk,  and  must  therefore  pay 
the  costs  oftJie  action. 

The  plaintifis,  manufacturers  and  ven- 
dors of  cigars,  claimed  an  injunction  re- 
straining the  defendant,  an  earthenware 
manufacturer,  from  selling  or  dealing  with 
5,000  cigars  contained  in  boxes  bearing  a 
colourable  imitation  of  the  plaintiff'  regis- 


tered trade-mark  or  brand ;  an  acoount  of 
profits,  the  delivery  up  of  the  boxes  for  de- 
struction, and  damages.  From  the  evidemse, 
it  appeared  that  the  plaintifOs,  having  learnt 
that  the  boxes  in  question  were  standing 
to  the  order  of  the  defendant  at  the  docla, 
at  once,  and  without  previous  commmii- 
cation,  served  him  witii  the  writ  in  the 
action,  together  with  notice  of  motion  fcff 
an  interim  injunction.  The  defendant 
immediately  wrote  to  the  plaintifls,  alleg- 
ing his  innocence  of  any  intention  of  in- 
fringing their  trade-mark  or  of  selling  tlie 
cigars;  and  in  the  same  letter  expresBed 
his  willingness  to  have  the  trade-marks 
or  brands  removed  from  the  boxes,  and 
to  give  any  information  that  might  be 
required  of  him  with  reference  to  the  pur- 
chase. The  plaintifi&  wrote  in  reply  that 
they  were  wiUing  to  stay  proceedings  upon 
the  defendant  carrying  out  the  terms  con- 
tained in  his  letter,  and  upon  payment  of 
costs  already  incurred;  and  it  was  proposed 
that  the  motion  should  stand  over,  to 
allow  these  terms  to  be  carried  out  The 
motion  was  accordingly  arranged  to  stand 
over  until  the  trial,  upon  undertakings 
given,  but  which  were  without  prejudice 
to  any  question  as  to  the  costs  of  the 
action. 

A  motion  was  now  made  by  the  plain- 
tifis that  the  defendant  might  be  ordered 
to  pay  the  costs  of  the  action. 

The  defendant  stated  in  his  affidavit 
that  he  purchased  the  cigars,  when  on  the 
Continent  for  his  annual  holiday,  at  a  shop 
in  Toumai,  Belgium,  and  that  he  ordered 
cigars  of  no  particular  brand,  nor  did  he 
see  the  cigars  or  boxes  until  the  conunence- 
ment  of  the  present  action ;  and  althongh, 
at  the  time  of  purchase,  he  received  an 
invoice  with  the  name  of  "Upmann" 
appearing  on  it,  he  was  at  the  time  whollr 
unaware  that  that  was  the  name  of  anv 
cigar  manufacturers;  and,  in  fact,  nevo" 
was  aware  that  there  were  any  cigar  manu- 
facturers of  the  plaintifl^'  name  until  he 
was  served  with  the  writ ;  and  he  further 
stated  that  the  cigars  were  never  intended 
for  sale,  but  for  family  use. 

Romer,  Q,C.,  and  E,  Cutler,  for  the 
plaintiff. — The  Court  has  no  disct^on  to 
refuse  the  plaintifls  their  oosts,  the  action 
having  been  brought  to  enforce  a  lepd 
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right,  and  the  plaintifis  not  having  been 
guilty  of  any  misconduct — Cooper  v.  Whit- 
tingham  (1).  The  plaintiffs'  right  of  ex- 
dusive  user  in  their  trade-mark  arises,  not 
only  from  registration  under  the  Trade 
Marks  Registration  Acts,  but  is  also  a 
common  law  right.  This  right  the  de- 
fendant has  infringed,  and  whether  he  has 
done  so  knowingly  or  in  ignorance  does 
not  signify — Millington  v.  Fox  (2).  Nor 
is  there  any  rule  binding  the  plaintiffs  to 
give  notice  before  issuing  their  writ — 
Upmann  v.  Elkan  (3). 

F.  U.  Colt,  for  the  defendant.— -The  de- 
fendant has  neither  done  nor  shewn  any 
intention  of  doing  any  legal  or  statutory 
wrong,  and  cannot  be  said  to  have  used 
the  plaintiffs*  trade-mark.  User  of  a  trade- 
mark must  bo  by  sale  or  distribution. 
The  mateiial  act  is  representation  that 
the  goods  are  the  plaintiffs'.  The  Trade 
Marks  Registration  Acts  confer  no  new 
protection  upon  the  owners  of  trade- 
marks; the  plaintiffs,  therefore,  must  be 
proceeding  either  under  the  Merchandise 
Marks  Act,  1862,  25  &  26  Vict.  c.  88. 
s.  3,  or  by  virtue  of  their  right  at  law  to 
have  a  remedy  for  a  wrong  committed.  If 
they  are  proceeding  under  the  Act,  they 
must  fail,  because  there  has  been  no  in- 
tent to  defraud.  If  they  are  proceeding 
by  virtue  of  their  common  law  right, 
they  must  equally  fail,  not  only  because 
there  has  been  no  fraud  committed  by 
the  defendant,  but  also  because,  even 
granting  user,  there  has  been  no  damage 
done. 

In  Ujnnann  v.  Elkan  (3)  the  defendant 
was  a  cigar-dealer.  In  Cooper  v.  Whit- 
tingham  (1),  what  the  Master  of  the  Rolls 
nays  is,  that  if  a  person  commits  a  wrong 
he  cannot  be  allowed  to  say  that  he  com- 
mitted it  innocently ;  but  the  defendant 
3ays  here  that  he  has  committed  no 
wrong ;  therefore  the  remark  of  the  Mas- 
ter of  the  Rolls  has  no  application.  The 
defendant  had  no  intention  of  selling,  and 
at  the  most  what  he  intended  to  use  was 
the  boxes  and   not  the  brand.      If  the 

(1)  49  Law  J.  Rep.  Chanc.  762;  Law  Rep. 
l&Ch.  D.  601. 

(2)  3  Myl.  &  Cr.  338. 

(3)  40  Law  J.  Rep.  Chanc.  476;  41  ibid. 
Ohanc.  246;  Law  Bep.  12  Eq.  140;  ibid.  7 
Chanc.  130. 
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plaintifi^  have  any  right  of  action  at  all  it 
is  against  the  dock  company,  as  being  per- 
sons, within  the  decision  of  Upmann  v. 
Elkan  (3),  actively  engaged  in  distributing 
the  spurious  goods. 

No  authority  can  be  shewn  in  the  books 
for  saying  that  the  Court  has  ever  granted 
an  injunction  in  I'espect  of  infringement  of 
a  plaintiffs  common  law  right  of  user,  un- 
less the  wrong  complained  of  has  done 
actual  damage  to  the  plaintiff. 

In  Millington  v.  Fox  (2)  the  plaintiffs 
had  been  caused  loss  by  the  sale  of  the 
spurious  goods.  In  Tfie  Singer  Manu- 
facturing Company  v.  Loog  (4),  recently 
decided  by  the  House  of  Lords,  trade  in- 
voices and  circulars,  describing  the  defen- 
dant's machines  as  "  Singer  "  machines, 
were  held  not  to  be  calculated  to  mislead, 
as  they  were  not  intended  for  and  not 
likely  to  fall  into  the  hands  of  the  general 
public. 

In  any  result,  we  submit  that,  as  the  de- 
fendant has  committed  no  fraud,  and  there 
is  no  evidence  of  any  intention  on  his  part 
to  distribute  the  cigars,  the  Court  will 
not  order  him  to  pay  the  costs  of  an  action 
the  nugatory  nature  of  which  is  shewn  by 
the  fact  of  the  defendant  having  given  the 
plaintiffs  the  earliest  and  fullest  redress  as 
soon  as  their  complaint  was  brought  to  his 
notice. 

E.  Cutlery  in  reply. — A  right  to  an 
injunction  carries  costs — Burgess  v.  HiU 
(5)  and  Cooper  v.  Whiitingham  (1).  The 
absence  of  any  intention  on  the  part  of 
the  defendant  to  sell  does  not  affect  the 
question.  It  is  sufficient  that  he  is  a  con- 
signee— Upmann  v.  Elkan  (6). 

Chitty,  J. — The  only  question  I  have 
to  decide  is,  who  is  to  pay  the  costs  of 
this  action  1  The  plaintLSk  say  that  they 
are  entitled  to  costs ;  and  the  defendant 
says  that,  even  if  he  does  not  get  costs,  he 
should  not  be  called  upon  to  pay  the  plain- 
tiffs' costs.  [His  Lordship  here  stated 
the  facts,  and  continued :]  The  plaintiffs 
are,  both  at  common  law  and  under  the 
statutes,  entitled  to  the  exclusive  user  of 

(4)  Since  reported,  a/if^,  p.  481. 

(6)  26  Beav.  244  ;  28  Law  J.  Rep.  Chanc. 
366. 

(6)  Per  Romilly,  M.R.,  40  Law  J.  Rep.  Chanc. 
at  p.  479 ;  Law  Rep.  12  £q.  at  p.  146. 
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their  trade-mark.  The  plaintifis'  case  is 
that  the  defendant  has,  beyond  a  doubt, 
used  their  trade-mark,  and,  having  know- 
ingly or  unknowingly  infiinged  their  right, 
must  bear  the  consequences  of  having  done 
an  illegal  act. 

The  first  point  is,  has  there  been  an  in- 
fringement 1  The  defendant  has  imported 
into  this  country  5,000  cigars  in  boxes 
bearing  a  spurious  trade -mark.  He 
says  that  he  was  not  aware  of  any  in- 
fringement of  the  plaintifis'  right  until 
he  was  served  with  the  writ,  and  that  he 
never  intended  to  sell  or  distribute  the 
boxes.  Although  it  may  be  the  defen- 
dant's misfortune  that  the  boxes  should 
bear  a  spurious  trade-mark,  yet,  according 
to  the  authorities,  ho  must  be  held  to 
have  committed  a  clear  infringement  of 
the  plaintiffs'  right  sufficient  to  entitle 
the  plaintiffs  to  an  injunction.  For  the 
purposes  of  this  action  the  infringement 
of  a  patent  and  of  a  trade-mark  may  be 
treated  on  the  same  footing,  the  question 
being  one  and  the  same — namely,  whether 
the  right  of  exclusive  user  has  been  in- 
fringed. In  the  case  of  Adair  v.  Young 
(7)  the  question  was  whether  the  master 
of  a  ship,  fitted  up  with  pumps  which 
were  an  infringement  of  letters  patent, 
was  liable  for  the  infringement,  although 
he  had  nothing  to  do  with  putting  the 
pumps  on  board,  and  had  never  used  the 
pumps  in  British  waters.  It  was  held 
by  the  Court  of  Appeal  that  he  was  so 
liable,  the  ground  of  the  decision  being, 
not  that  he  had  used  the  pumps  in  the 
sense  of  having  put  them  in  active  use, 
but  that  the  fact  of  the  pumps  being  upon 
the  ship  constituted  sufficient  evidence  of 
an  intention  to  use  them ;  and  the  Court 
held  that  an  injunction  granted  in  the 
Court  below  must  be  sustained.  The  case 
of  Neilson  v.  Belts  (8)  affords  a  like  de- 
cision on  similar  grounds.  The  plaintiffs, 
therefore,  arc  entitled  to  an  injunction ;  and 
they  are  also  entitled  to  something  more, 
as,  indeed,  the  defendant  has,  by  assenting 
to  the  order,  admitted  —  they  are  enti- 
tled to  have  the  spurious  trade-marks  re- 
moved from  the  boxes. 

(7)  Law  Rop.  12  Ch.  D.  13. 

(8)  40  Law  J.  Rep.  Chanc.  317 ;  Law  Rep.  6 
E.  &  li.  App.  1. 


Now  the  next  question  is,  ought  I  to 
deprive  the  plaintiffs  of  their  right  to 
costs  because  they  have  not  given  the 
defendant  notice  before  commencing  their 
action  1  I  ^o  not  think  that  this  is  a  case 
where  it  would  be  just  for  me  to  dqirive 
the  plaintiff  of  their  costs.  A  plaintiff 
in  these  cases  is  placed  in  circumstancee 
of  difficulty,  because,  if  he  were  to  gi?e 
notice,  there  is  a  great  probability  of  the  de- 
fendant at  once  getting  rid  of  the  sponons 
articles  before  the  plaintiff  could  inter&re; 
and  the  plaintiff,  therefore,  by  giving  no- 
tice, would  in  many  instances  be  affording 
the  defendant  an  opportunity  of  doing 
that  which  an  injunction  would  have  pre- 
vented. I  well  remember  tiiat  the  late 
Master  of  the  Rolls  stated  that  in  these 
cases  when  at  the  bar  he  was  aocos- 
tomed  to  advise  his  client  not  to  give 
any  notice,  but  to  move  at  once.  In 
Upmann  v.  Elhan  (3)  Lord  Hatherley 
(p.  247),  referring  to  the  argument  that 
mere  carriers  of  goods  bearing  a  fraada- 
lent  trade-mark  are  guilty  of  no  offence 
which  could  support  an  injunction,  says, 
'^  I  cannot  conceive  a  doctrine  more  dan- 
gerous or  mischievous  or  fiEttal  to  the  an- 
thority  of  the  Court  with  respect  to  trade- 
marks." His  decision  in  that  case,  that 
the  plaintifik  were  not  entitled  to  costs, 
restcil  upon  the  fact  that,  inasmuch  as  the 
plaintiffs  had  given  notice  and  obtained 
all  possible  redress,  they  had  no  occasion 
to  file  a  bill  for  injunction.  Had  the 
plaintiffs  given  no  notice,  but  forthwith 
commenced  their  suit,  the  decision  as  to 
costs  would  have  been  the  other  way.  In 
the  same  case  in  the  Court  below  (3) 
Loixl  Homilly,  M.R.,  takes  the  same 
view,  where  he  says  (p.  478),  "  It  has 
never  been  laid  down  that  a  plaintiff  en- 
titled to  relief  must  before  filing  a  bill 
apply  to  the  defendant  and  ascertain  pre- 
viously whether  he  will  do  without  suit 
all  that  is  required — although  such  a  rule 
might  and  probably  would  be  a  very 
useful  one;  and  I  remember  Sir  James 
Wigram  regretting  that  no  such  rule  pre- 
vailed. ...  It  is,  in  my  opinion,  a  mis- 
take to  say  that  the  person  at  whose  order 
the  goods  stand  can  complain  if  a  suit 
is  instituted  against  him ;  it  arises  frcnn 
the  misfortune  of  his  having  a  dishonest 
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correspondent."  He  then  goes  on  to  say, 
"  It  does  not,  in  my  opinion,  make  any 
difierence  whether  Uio  goods  are  sent  to 
a  person  who  does  not  deal  in  the  articles 
consigned,  and  whose  duty  is  simply  to 
distribute  the  goods  to  other  persons,  or 
whether  the  goods  are  sent  to  him  as  con- 
signee for  his  own  purposes.  In  either  case 
they  are  sent  to  the  dock  to  be  at  his  dis- 
posal, and  without  his  signature  the  goods 
cannot  be  disposed  of."  This  is  the  short 
case  here.  The  goods  are  at  the  defen- 
dant's disposal ;  he  was  also  the  importer 
of  the  goods,  for  he  bought  them  abroad, 
and  brought  them  here.  I  have  heard 
the  late  Mjister  of  the  Rolls  say  that  if 
you  give  notice  before  action,  and  get  an 
undertaking  from  the  defendant,  as  you 
have  the  defendant's  submission  you  are 
wrong  in  moving  ;  therefore,  if  the  plain- 
tiff moves  after  notice  and  submission,  he 
would  not  get  his  costs.  I  therefore  hold 
that  it  is  clear  on  the  authorities  that  it 
is  not  necessary  in  a  case  like  the  one  be- 
fore me  to  give  notice.  I  have  also  held 
that  there  has  been  an  infringement.  The 
plaintifis,  therefore,  are  clearly  entitled  to 
their  costs.  The  result  of  my  decision, 
however,  will  not  be  as  the  defendjint  has 
suggested,  that  every  purchaser  of  a  small 
parcel  of  spurious  goods  incurs  a  liability 
to  pay  the  costs  of  an  action  in  the  Chan- 
cery Division  for  infringing  a  patent  or 
trade-mark,  for  it  is  impossible  for  me  in 
this  case  to  pass  over  the  fact  that  there 
is  in  the  present  case  a  large  consignment 
of  goods.  5,000  cigars  is  rather  a  large 
order  for  personal  consumption,  and  the 
plaintiffs  were  justified  in  suspecting  that 
80  large  a  consignment  was  intended  for 
distribution.  The  defendant,  too,  merely 
says  that  they  were  intended  for  family 
use.  The  term  is  not  very  definite,  and 
one  which  might  easily  cover  a  distribu- 
tion of  the  goods  sufficiently  wide  to  estab- 
lish clear  evidence  of  user.  But  even  if 
the  cigars  were  given  away  to  friends  and 
relations,  and  not  sold,  there  would  be  a 
largo  distribution,  and  one  calculated  to 
do  the  plaintiffs  material  injur}',  for  the 
persons  who  smoked  the  cigars  would  give 
the  plaintiffs  the  credit  of  making  an  in- 
ferior article. 

In  the  case  of  Cooper  v.  WhiUiiufham 
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(1)  the  Master  of  the  Ilolls  held  that  the 
defendant  must  pay  the  costs  of  the  action, 
because  the  importation  of  the  spurious 
articles  was  an  infringement  of  the  plain- 
tiffs' copyright  and  an  unlawful  act,  for 
the  consequences  of  which  the  defendant 
must  be  held  liable,  notwithstanding  that 
he  determined  not  to  sell  the  articles  as 
soon  as  he  recognised  that  their  importa- 
tion was  an  infringement.  It  has  been 
argued  that  the  plaintiffs  can  only  obtain 
an  injunction  shewing  damage  done,  be- 
cause their  right  of  action  is  the  old  com- 
mon law  right.  Whether  the  act  com- 
plained of  \a  wrong  by  statute  or  common 
law,  or  is  an  infnngement  of  equitable 
right,  is  immaterial.  It  is  sufficient  that 
there  be  wrongful  user.  As  I  have  al- 
ready said,  there  had  been  a  wrongful  user 
prior  to  commencement  of  the  action,  and 
the  plaintiffs  therefore  were  entitled  to  an 
injunction  or  undertaking.  They  were 
therefore  also  entitled  to  costs.  Although, 
as  against  the  defendant,  the  case  may  be 
a  hard  one,  the  defendant  must  not  on 
that  account  be  excused  from  payment  of 
costa  As  the  late  Master  of  the  Bolls 
said  in  Cooper  v.  Whittingham  (1),  he 
cannot  be  allowed  to  escape  by  saying, 
"  I  never  intended  to  do  wrong  " ;  and  to 
use  an  observation  of  the  same  learned 
Judge,  as  there  is  no  fund  out  of  which 
successful  plaintiffs  can  receive  costs,  their 
costs  must  be  paid  by  the  defendants, 
although  such  defendants  may  be  inno- 
cent. 


Solicitors — Lumlej&  Lnmley,  for  plaintiffs;  H 
Tyrrell,  agent  for  Clarke  ic  Hawley,  LongtoD, 
Staffordshire,  for  defendant. 
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Brett,  M.R. 
Cotton,  L.  J. 

BowEN,  L.J.  ^      In  re  kehp's  estate. 
1883. 
Aug.  8. 

Settled  Land  Act,  1882,m.  2,44,45  andiQ 
— Settlement — Sale  hy  Tenant  for  Life — 
Notice  to  Trustee — Solicitor  of  Tenant  for 
Life — Appointment  of  as  Trustee  for  pur- 
poses of  Act, 

The  solicitor  adding  for  the  tenant  for 
life  is  not  a  fit  person  to  be  appointed  a 
trustee  for  the  purpose  of  receiving  the 
notice  required  by  the  Act  to  be  given  on  a 
proposed  sale  by  the  tenant  for  life,  the 
object  of  the  Act  being  that  the  trustees 
should  act  a^  a  clieck  on  the  tenant  for  life. 

Nor  does  the  fact  that  such  solicitor  is  a 
trustee  of  the  instrument  constituting  the 
settlemewt  make  any  difference. 

This  was  an  application  by  way  of 
appeal  from  a  refiiisal  of  Kay,  J.,  to  dis- 
charge an  order  made  by  him  in  chambers. 

Sir  R.  H.  Kemp,  Bart.,  was  tenant  for 
life  of  certain  real  estate  under  the  will  of 
Sir  W.  Kemp,  made  in  1861.  The  present 
trustees  of  that  will  were  Charles  Edward 
Gibbs  and  J.  Richard  Wood. 

The  trustees  had  no  power  of  sale,  nor 
any  power  of  consent  to  or  approval  of 
the  exercise  of  any  power  of  sale,  but  there 
was  a  clause  empowering  the  trustees  to 
lay  out  the  money  "  arising  from  any 
such  sale "  in  certain  investments.  The 
tenant  for  life  was  desirous  of  selling  certain 
parts  of  the  settled  land,  under  the  powers 
of  the  Settled  Land  Act ;  and  as  there  were 
no  trustees  within  the  definition  in  that 
Act  to  whom  the  notice  required  by  section 
45  had  to  be  given,  an  application  was 
made  in  chambers,  on  behalf  of  the  tenant 
for  life,  that  the  two  present  trustees  of 
the  will  might  be  appointed  trustees  imder 
the  settlement  made  by  the  will  for  the 
purposes  of  the  Act. 

J.  R.  Wood  was  a  solicitor,  and  had 
been  for  many  years,  and  was  still,  the 
solicitor  for  the  family,  and  was  now  acting 
on  behalf  of  the  tenant  for  life,  and  had 
advised  the  sale. 

On  the  12th  of  July,  1883,  Kay,  J., 
following  his  dedsion  in  In  re   Walker's 


Estate  (1),  refused  to  appoint  J.  R.  Wood 
a  oo-tnistee  with  Gibbs,  and  a  motion 
being  brought  in  Court  on  the  19th  of 
July,  1883,  to  discharge  the  order,  was 
refused. 

The  tenant  for  life  appealed. 

Robinson,  Q.C,  and  Bramiey,  for  the 
appellant,  contended  that  Mr.  Wood  being 
a  fit  person  in  every  way,  the  f&ct  that  he 
had  been  appointed  by  the  testator  himself 
should  induce  the  Court  to  appoint  him — 
In  re  Tempest  (2). 

In  Forster  v.  Abraham  (3),  Jeasel, 
M.R.,  pointed  out  that  the  discretion 
which  the  Court  exercises  in  appointing 
new  trustees  is  not  an  arbitrary  one,  but 
to  be  applied  according  to  settled  rules. 

In  the  case  of  In  re  Walker's  Trusts 
(1),  which  the  learned  Judge  followed,  the 
appointment  was  opposed. 

Woodhottse,  for  the  proposed  trustees, 
supported  the  appeal,  and  c»dled  attention 
to  the  clause  empowering  the  investing  of 
the  proceeds  of  sale  as  impliedly  giving  the 
trustees  of  the  will  a  power  of  sale. 

Cotton,  L.J.,  said  that  this  application 
was  necessary  under  the  provisions  of  liie 
Settled  Land  Act.  Two  trustees  had  been 
proposed,  and  that  while  no  objection  was 
made  to  one,  objection  was  made  to  Mr. 
Wood — not  that  he  was  not  a  fit  person  to 
be  appointed  a  trustee,  no  suggestion  what- 
ever being  made  against  him,  but  he  was 
acting  as  the  solicitor  for  the  tenant  for 
life.  Now  the  trustees  were,  by  the  Act, 
intended  to  be  a  check  upon  die  tenant 
for  life,  and  the  44th  and  45th  sections 
clearly  shewed  that  differences  between  the 
tenant  for  life  and  the  trustees  were  con- 
templated as  possible.  No  doubt  Mr. 
Wood  would  give  the  best  advice  he  could 
to  the  tenant  for  life,  both  in  his  interest 
and  in  that  of  all  parties ;  but  he  might 
make  a  mistake ;  and  how  could  he  after- 
wards, as  trustee,  object  to  the  course 
taken  by  the  tenant  for  life,  after  having 
advised  him  to  take  it  1  That  would  place 
him  in  a  wrong  position,  namely,  the  posi- 

(1)  Law  J.  N.C.  1883,  p.  76. 

(2)  35  Law  J.  Rep.  Chanc  632 ;  Law  Rep. 
1  Chanc.  486. 

(3)  43  Law  J.  Rep.  Chanc  199  ;  Law  Rep.  17 
Bq.  351. 


Vol.  62.] 

In  re  Knnp*i  Estate,  App, 

tion  of  opposing  as  trustee  what  he  had 
already  advised  as  solicitor.  As  to  the 
fact  of  the  testator  himself  appointing  Mr. 
Wood  trustee,  so  far  as  the  Court  were 
informed,  there  was  nothing  in  the  will 
which  put  the  trustees  in  opposition  to  the 
tenant  for  life,  and  therefore  there  was 
nothing  in  the  will  to  shew  that  the 
testator  wished  him  to  be  appointed  in 
order  to  oppose  the  tenant  for  life.  The 
present  decision  was  no  slur  whatever  on 
Mr.  Wood ;  but,  looking  at  his  position, 
the  Court  were  of  opinion  that  Mr.  Justice 
Kay's  discretion  had  been  well  exercised, 
and  that  some  other  person  ought  to  be 
appointed. 

Bbett,  M.R.,  and  Bowen,  L.J.,  con- 
curred. 


Solicitors — Wamwright  &  Baillie,  agents  for  J. 
B.  Wood,  Woodbridge,  for  appellant. 
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[IN  THE  COURT  OF  APPEAL.] 

Bankruptcy. 
Baogallat,  L.  J. 
Cotton,  L.  J.        I  Ex    parte  loyzrino  ; 
LiNDLEY,  L.J.      (         m  re  murrell. 
1883. 
Jane  21. 

Bankruptcy  —  Reputed  Ownership  — 
Order  and  Disposition — Articles  not  con- 
nected with  Debtor* s  Business — Bankruptcy 
Act,  1869,  s,  15.  sulhs.  5. 

A  member  of  a  firm  of  woollen  manu- 
facturers kept  at  the  place  of  business  a 
quantity  of  pictures,  Tlie  trustees  in  the 
liquidation  of  the  firm  claimed  them  as 
part  of  the  partnership  assets : — Held, 
that  the  pictures  being  articles  not  con- 
nected in  any  way  with  the  legitimate 
business  of  the  firm,  the  inference  was  that 
they  v)ere  not  the  property  of  the  firm, 
and  could  not  therefore  be  held  to  be  in  the 
reputed  oumership  of  the  firm,  and  that,  on 
the  whole  of  the  evidence^  they  were  the 
s^Mrate  property  of  the  partner. 

This  was  an  appeal  from  a  decision  of 
Mr.  Registrar  HazUtt  sitting  as  Chief 
Jiid(|;e  in  Bankruptcy. 


The  bankrupts  were  a  firm  of  woollen 
manufacturers,  consisting  of  a  father, 
William  Murrell,  and  two  sons,  S.  and  H. 
Murrell,  who  carried  on  business  in  partner- 
ship under  the  name  of  Williams  <&  Murrell. 

On  the  8th  of  June,  1882,  they  filed 
a  liquidation  petition,  and  the  question 
then  arose  whether  cei-tain  pictures  which 
at  the  commencement  of  the  liquidation 
were  hanging  upon  the  walls  of  Uie  ware- 
house and  counting-house  formed  part  of 
the  joint  estate  of  the  firm  or  belonged 
to  the  separate  estate  of  the  father.  The 
trustees  of  the  joint  estate  claimed  them 
as  being  in  fact  joint  estate,  or  as  having 
been  in  the  order  and  disposition  of  the 
firm  as  reputed  owners.  One  of  the 
separate  creditors  applied  to  the  Registrar 
to  have  them  declared  separate  estate,  and 
the  Registrar  made  the  order,  against 
which  the  trustees  of  the  joint  estate  now 
appealed. 

Various  creditors  of  the  firm  deposed 
that  the  pictures  had  always  been  held 
out  by  the  father  as  part  of  the  partner- 
ship property,  and  that  they  had  in  con- 
sequence given  the  firm  longer  credit  than 
they  would  have  done  if  they  had  known 
that  the  pictures  did  not  belong  to  the  firm. 

There  was,  on  the  other  hand,  evidence 
to  shew  that  the  pictiues  were  the  sepa- 
rate property  of  the  fisither,  who  was  in 
the  habit  of  constantly  buying  and  selling 
pictures,  and  used  to  hang  them  up  some- 
times at  the  place  of  business  for  the  sake 
of  convenience. 

Winslow,  Q.C.,  and  Swinfen  Body, 
for  the  appellants,  referred  to  Bx  parte 
McKenna  (1)  and  Ex  parte  Hare  (2). 

Horton  Smith,  Q,C.,  and  Home  Payne, 
for  the  separate  creditors,  were  not  called 
upon. 

Bagoallay,  L.J. — The  only  question 
on  which  I  have  felt  some  little  doubt  is, 
whether,  inasmuch  as  the  pictures  were 
kept  in  the  warehouse  or  in  the  counting- 
house  of  the  firm,  they  must  not  be  taken 
to  have  been  in  the  reputed  ownership  of 
the  firm.  I  think  there  would  have  been 
a  great  deal  in  that  argument,  if  instead 

(1)  3  De  Gex,  P.  k  J.  646;  30  Law  J.  Bep. 
Bankr.  26. 

(2)  1  Deao.  16 ;  2  Mont,  k  Ayr.  478. 
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of  pictures  the  articles  in  question  had 
been  ready-made  coats,  or  something  else 
connected  in  some  way  with  the  business 
of  the  firm.  It  might  well  have  been 
thought  by  the  creditors  that  the  firm 
were  dealing  in  ready-made  coats  as  well 
as  in  woollen  goods  not  made  up.  But 
there  is  no  connection  whatever  between 
pictures  and  woollen  goods,  and  I  can  see 
nothing  to  shew  that  the  pictures  were 
ever  treated  as  the  property  of  the  firm. 
There  was  nothing  to  lead  the  public  to 
believe  that  the  pictures  formed  part  of 
the  partnership  assets.  I  agree  that  it  is 
not  necessary  to  shew  that  any  particular 
creditor  was  deceived;  it  is  enough  to 
prove  that  the  way  in  which  the  property 
was  dealt  with  was  calculated  to  deceive 
the  creditors  as  to  the  ownership.  But 
there  is  no  evidence  of  that  kind,  and, 
acting  as  a  juryman,  I  arrive  at  the  con- 
elusion  both  that  the  pictures  were  in  &ct 
the  separate  property  of  the  father,  and 
that  they  were  not  in  the  reputed  owner- 
ship of  the  firm. 

Cotton,  L.J.,  and  Lindley,  L.J.,  con- 
curred. 


Solicitors— Rooks  ic    Co.,  for  appellants;    R. 
Montagu,  for  respondents. 


In  re  kirwan's  trusts. 


Kay,  J. 

1883. 

July  31. 

August  1. 

Power  of  Apjxnntment  —  Conditioned 
Appointment — Fraud  on  Power  —Defective 
Executionr-Aidr—WilU  Act,  1837  (1  VicL 
c.  26),  8.  10—24  <(r  25  Vict.  c.  114. 

The  donee  of  a  potver  of  appointment  by 
will  or  deed  amongst  his  children,  having  a 
son  and  a  datighter,  by  his  toitt,  in  1862, 
appointed  the  whole  fund  to  his  daughter 
M,  absolutely.  By  the  marriage  settlement 
of  M.  in  1866  ?ie  affected  to  appoint  the 
whole  fund  to  her,  reserving  to  himself  the 
faculty  of  disposing  in  favour  of  his  wife 
of  the  reversion  of  10,000  francs  during 
her  life.     By  a  codicil  to  his  will,  dated  in 


1871,  and  made  vn  France,  after  reciting  an 
arrangement  between  himself^  his  daughter 
and  Iter  husband,  by  which  if  the  whole 
fund  were  appointed  to  the  daughter  the 
father* 8  widow  was  to  have  10,000  frana 
for  her  life,  he  declared,  "  In  the  case  that 
my  said  daughter  and  her  husband  shotdd 
respect  my  memory  and  their  signature, 
then  it  is  my  xmU  and  desire  that  my 
daughter  and  her  husband  should  and  may 
have  the  whole  of  the  sum ; "  biU  in  case  they 
should  not  respect  their  signature,  then  he 
desired  that  one-half  should  go  to  Uu  son. 
This  codicil  was  written  cmd  signed  by  the 
testcUor,  but  was  unattested.  It  was,  how- 
ever, admitted  to  probate  und^r  24  d:  25 
Vict,  c.  114: — Held,  that  as  the  codicil 
was  intended  to  take  effect  as  a  testament- 
ary instrument,  the  Court  could  not  aid 
the  defective  execution  of  the  appointtneni 
contained  in  it  by  treating  it  as  an  imper- 
fect appointment  by  deed  ;  nor,  in  vieto  of 
the  language  of  section  10  of  the  Wills  Act, 
could  the  appointment  be  upheld  as  testa- 
mentary, for  that  the  negative  provision  in 
the  section  Uiat  no  testamentary  appoint- 
ment can  be  made  unless  cUtested  by  two 
witnesses  is  not  affected  by  the  later  statute, 
24  <t-  25  Vict.  c.  114.  Keld,  further,  that 
there  was  apparent  on  the  face  of  the  codi- 
cil an  intention  that  the  appointment  con- 
tained in  the  will  should  be  revoked  if  the 
daughter  and  her  husband  did  not  abide 
by  tlieir  engagement,  and  that  this  was 
sufficieiU  to  bring  that  appointment  within 
the  controlling  power  of  a  Court  of  equity, 
and  to  render  it  invalid.  Held,  therefore, 
that  the  fund  went  as  in  default  of  ap- 
pointment, 

Kennard  v,  Kennard  (42  Law  J.  R^. 
Chanc.  280;  Law  Rep.  8  Ghana  227) 
observed  ujxm, 

George  Saint  Lo  Kirwan,  under  the  will 
of  his  father,  Glement  Kirwan,  had  power 
by  will  or  deed  to  appoint  to  his  son  or 
daughter,  or  sons  or  daughters,  after  his 
decease,  in  such  proportions  as  he  might 
think  fit,  the  principal  share,  wherein  he 
took  a  life  interest,  in  the  residuary  estate 
of  his  father. 

George  Saint  Lo  Kirwan  was  first  mar- 
ried on  the  15th  of  December,  1839,  and 
there  was  issue  of  such  marriage  two 
children  only,  the  petitioner,  Felix  Geoife 
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Kii'wan,  and  Mathilde  Cesarine  Kirwan, 
who,  in  June,  1866,  intermamed  with  one 
Flavien  Breton. 

George  Saint  Lo  Kirwan  died  in  France, 
in  Mai*ch,  1880,  having,  on  the  3rd  of 
April,  1862,  made  a  will  in  the  Fi-ench 
language,  but  duly  executed  according  to 
English  law,  by  which,  after  reciting  that 
he  had  then  two  children  only — namely, 
Felix  and  Mathilde — and  reciting  the  power 
of  appointment  given  to  him  under  the 
will  of  his  father,  Clement  Kirwan,  he, 
by  vii-tue  of  that  power,  appointed  that 
the  share  of  the  residue  to  which  he  was 
entitled  should  after  his  death  go  to  his 
daughter  Mathilde,  her  executors,  adminis- 
trators and  assigns;  but  if  she  should  die 
in  his  lifetime,  which  did  not  happen,  then 
to  Felix  absolutely. 

On  the  occasion  of  the  marriage  between 
Mathilde  Cesarine  Kirwan  and  Flavien 
Breton  a  settlement  was  executed,  dated 
the  24th  of  June,  1866.  The  sixth  article 
of  this  settlement  was  as  follows  : — "  Pre- 
vious to  the  appointment  to  be  hereafter 
made  Mr.  Kirwan  has  explained  as  follows : 
that  he  is  creditor  in  London,  England, 
of  a  sum  of  60,000  francs,  or  thei'eabouts, 
in  reversion,  the  life  interest  whereof  being 
alienated ;  this  amount  comes  to  him  from 
the  succession  of  his  father  and  mother. 
According  both  to  English  law  and  to  the 
testamentary  disposition  of  the  father  and 
mother  of  Mr.  Kirwan  the  latter  cannot 
make  over  the  reversion  of  this  claim. 
He  has  only  the  right  to  appoint  to  which 
of  his  children  he  intends  it  should  go  at 
his  death.  Taking  advantage  of  tliis 
faculty,  Mr.  Kirwan  declares  by  these 
presents,  in  consideration  of  the  intended 
marriage,  to  apjioint  Mademoiselle  Kirwan 
(the  future  wfie),  his  daughter,  to  receive 
this  amount  on  the  death  of  Mr.  Kirwan 
alone,  and  to  the  exclusion  of  the  other 
claimants  to  the  latter's  estate,  and  on 
account  of  the  right  of  the  said  future  wife 
in  this  estate.  If  necessary,  he  by  these  pi-c- 
sents,-  and  always  in  contemplation  of  the 
proposed  marriage,  appoints  to  the  future 
wife,  hiu  daughter,  who  accepts  all  claims 
and  personal  securities  he  may  have  at  the 
time  of  his  death  in  England.  He  only 
reserves  to  himself  the  faculty  of  dis- 
posing of  these  securities  and  claims  in 
favour  of  Mrs.  Marie  Vital iue  Breton 
Vol.  52.— Chang. 
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Kirwan,  his  second  wife,  of  the  reversion 
of  10,000  francs  during  the  life  of  this 
lady,  and  which  10,000  francs  ought  to  be 
invested  in  the  name  of  Madame  Kirwan 
for  the  life  intei-est,  and  of  the  future  wife 
for  the  reversion.  Madame  Kirwan  (nee 
Breton)  will  have  the  right  to  choose  the 
mode  of  investment  which  will  be  made, 
provided  it  presents  all  guarantees  for  the 
capital." 

On  the  9th  of  May,  1871,  George  Saint 
Lo  Kirwan  made  a  codicil,  by  which  he 
provided  as  follows  : — **  When  I  married 
my  daughter,  Mathilde  Cqsarine  Kirwan,  I 
expressed  the  desire  of  leaving  to  my  wife, 
Marie  Yitaline  Breton  Kirwan,  a  small 
revenue  at  my  death  through  gratitude 
for  having  taken  care,  as  a  good  mother, 
of  my  children  during  their  infancy  imtil 
their  majority ;  but  not  having  it  in  my 
power  to  do  so,  my  daughter  and  her  hus- 
band, Plavien  Breton,  proposed  to  me  as 
follows  :  that  if  I  would  consent  to  leave 
them  the  whole  of  the  sum  of  my  share  of 
the  residue  of  my  father's  estate,  Clement 
Kirwan,  which  I  have  the  power  to  dis- 
pose of  in  favour  of  my  children,  that  they 
would  take  the  engagement  at  my  death 
to  have  placed  in  my  said  wife's  name  for 
her  life  the  sum  of  10,000  francs  at  five 
per  cent.,  so  as  to  make  her  500  francs  \iw 
annum  for  her  life,  and  at  my  wife's  death 
the  said  sum  to  return  to  my  said  daughter. 
I  have  not  the  least  doubt  that  they  will 
execute  their  engagement ;  but  in  case  they 
should  not  respect  their  signature,  then  I 
desire  that  one-half  of  the  said  sum  shall 
be  given  to  Felix  George  Kirwan ;  but  in 
case  that  my  said  daughter  and  Flavien 
Bi-eton,  her  husband,  ^ould  i-espect  my 
memory  and  their  signatura,  then  it  is  my 
will  and  desire  that  Mathilde  and  her  hus- 
band should  and  may  have  the  whole  of 
the  sum  of  my  aforesaid  share  in  a  will 
signed  by  me  in  the  year  1862,  in  the  office 
of  Mr.  Allaire,  notaire,  at  Evreux,  in  which 
all  these  conditions  are  mentioned,  and 
also  in  her  marriage  contract." 

This  codicil  wjvs  entirely  in  the  hand- 
writing of  Greorge  Saint  Lo  Kirwan,  and 
was  signed  by  him,  but  was  unattested. 
It  was,  however,  admitted  to  probate 
under  the  Act  24  &  25  Vict.  c.  11 4. 

The  shai-e  of  (Jeorge  Saint  Lo  Kirwan 
in    the    residuai-y   estate  of    his    fathcTi 
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Clement  Kirwan,  having  been  paid  into 
Court  under  the  Trustee  Relief  Act  by  the 
trustees  for  the  time  being  of  the  will  of 
Clement  Kirwan,  this  petition  was  pre- 
sented by  Felix  George  Kirwan,  the  only 
son  of  G^eorge  Saint  Lo  Kirwan,  asking 
that  the  fund  might  be  paid  out  in  equal 
portions  to  him  and  his  sister,  Mathilde 
Cesarine  Breton,  on  the  ground  that  the 
power  of  appointment  given  to  George 
Saint  Lo  Kirwan,  under  the  codicil  of  his 
father,  Clement  Kirwan,  had  not  been 
validly  exercised,  and  that  therefore  the 
fund  must  go  as  in  default  of  appoint- 
ment. 

In  a  joint  affidavit,  filed  on  the  24th 
of   May,    1883,   by  Flavien    Breton   and 
Mathilde   his   wife,   the   wife    stated    as 
follows,  par.   1  : — "At   the   date  of    the 
will  of  my  late  father,  Groorge  Saint  Lo 
Kirwan,  dated  the  3rd  of  April,  1862,  I 
was  under  the  age  of  eighteen  years.     I  did 
not,  prior  to  or  at  the  time  of  the  execution 
of  the  said  will,  enter  into  any  bargain, 
agreement  or  arrangement  with  my  said 
father  to  the  effect  that  I  would  out  of  the 
moneys  to  be  bequeathed  thereby  to  me  or 
otherwise  make  a  provision  for  or  confer 
any  benefit  upon  his  wife,  Vitaline  Victoire 
Breton  Kii*wan,  or  any  bargain,  agreement 
or  arrangement  to  the  like  effect.''     A  nd 
in   pai*.    2  both  the  deponents  stated  as 
follows  : — "  No  agreement  or  bargain  for 
the  benefit  of  the  said  testtitor's  said  wife 
was  ever  entered  into  or  made  by  us  or 
either   of    us    until    shortly    before    our 
marriage,  which  took   place  in  the  year 
1866." 

Graliam  IlastitigSy  Q.C.,  and  (7.  L,  Chubb, 
for  the  petitioner. — There  has  been  no  valid 
exercise  by  George  Saint  Lo  Kirwan  of 
the  jjower  of  appointment  given  to  him  by 
his  father's  will  ;  consequently  the  fund 
must  go  as  in  default  of  appointment — 
Quinn  v.  Butler  {I), In  reMarsderCs  Tibials 
(2)  and  Topham  v.  l^he  Duke  of  Portland 

(3). 

Keketvichf  Q,C.,  and  J.  G.  Wood, — The 

appointment  made  by  the  codicil  is  per- 

(1)  Law  Rep.  6  Eq.  225. 

(2)  4  Drew.  694 ;  28  Law  J.  Rep.  Chanc. 
906. 

(3)  38  Law  J.  Hep.  Chanc.  613  ;  on  app.  39 
ibid.  269 ;  Law  Rep.  6  Cbanc.  40. 


fectly  good.  Even  if  it  is  bad  as  an  ap- 
pointment by  will,  under  the  terms  of  the 
instrument  creating  the  power,  it  may  be 
exercised  by  will  or  deed,  and  the  Court 
will  treat  the  codicil  as  a  valid  execution 
by  deed — Kennard  v.  Kennard  (4).  More- 
over,  the  codicil  is  only  bad  for  want  of 
attestation,  and  the  Court  will  aid  its 
imperfect  execution  — Roach  v.  Trood  (5), 
Palmer  v.  Locke  (6)  and  Onions  v.  Tyrtr 

Hastings,  Q.C.,  in  reply. 
Ilorsbrughf  for  the  trustees. 

Kay,  J. — This  case  certainly  raises  some 
very    curious  and    perplexing  questions. 
The  £Bu;ts,  shortly  stated,  are  these  :  [His 
Lordship  read    the   will    and  oodidl   of 
Clement    Kirwan,  and  continued :]     It 
seems  that  he  died  in    1831.      He  left 
six   children,  of  whom  one  was  Geoige 
Saint  Lo   Kirwan,  whose  share  is  now 
in  question.     The  widow  died   in  March, 
1847.      George     Saint    Lo   Kirwan  was 
first   married  on  the    15th  of  December, 
1839,  and  there  was   issue  of  such  mar- 
riage the  petitioner  Felix,    and    anotiier 
chUd,  Mathilde,  who  in  June,  1866,  in- 
termarried with,  and  is  now  the  wife  o^ 
Flavien  Breton.     George   Saint  Lo  Kir- 
wan died  in  March,  1880,  in  France.   The 
sixth  share,  of  which  he  was  tenant  for 
life   under  the  codicil,  is   in  Court,  and 
what  appears  to  have  taken  place  as  to 
that  share  is  this :  he  made  a  will,  dated 
the  3rd  of  April,  1862,  executed  accord- 
ing to  English  law.     FHis  Lordship  read 
the  will,  and  continued  :]     Then  he  after- 
w^ards  made  a  codicil,  dated  the  9th  of 
May,  1871.  [His  Lordship  read  the  oodidl, 
and  continued  :]  Stopping  there,  it  is  quite 
plain  that  this  codicil  prooc^eds  upon  a  bar- 
gain which  Flavien  Breton  and  Mathilde 
had  entered  into  with  him,  if  he  would 
appoint   the  whole   to  them  they  would 
make  a  provision  out  of  it  for  the  widow 
— a  very  proper  thing  in  itself,  but  not  a 
competent  or  proper  execution  of  the  power 
of  appointment  amongst  children.   Besides 

(4)  42  Law  J.  Kep.  Chanc.  280;  Law  Bep, 
8  Chanc.  227. 

(5)  Law  Rep.  3  Cb.  D.  427. 

(6)  50  Law  J.  Rep.  Chanc.  113;  Law  Rep. 
15  Ch.  D.  294. 

(7)  1  P.  Wms.  843. 
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that,  there  is  another  document  which  I 
must  refer  to,  dated  earlier  than  this  codi. 
oil,  but  after  the  will  of  G^rge  Saint  Lo 
Kirwan,  which  I  have  read — namely,  a 
settlement  of  the  24th  of  June,  1866,  on 
the  marriage  of  Mathilde  and  Flavien 
Breton;  and,  after  providing  for  other 
matters,  the  6th  article  is  this :  [His  Lord- 
ship read  the  article,  and  continued  :] 
Now,  in  addition  to  that,  I  have  the  affi- 
davit of  Flavien  Breton  and  Mathilde, 
filed  on  the  24th  of  May,  1883.  [His  Lord- 
ship read  paragraphs  1  and  2  of  the  affi- 
davit.] Therefore,  the  state  of  things  is 
this :  when  the  will  of  the  3rd  of  April, 
1862,  was  made,  there  was  an  absolute 
appointment  of  the  whole  fund  to  the 
daughter  Mathilde,  which  was  not  in  pur- 
suance of  any  bargain,  but  was  a  perfectly 
good  appointment.  Then,  in  1866,  this 
bargain  is  made,  which  may  be  shortly 
stated  thus :  that  if  Mathilde  and  her 
husband  will  make  certain  provision  out 
of  the  fund  for  the  widow  of  the  appointor, 
he  will  appoint  the  whole  fund  to  Mathilde; 
and  thereupon  he  makes,  first,  the  provi- 
sion  which  I  have  read  in  the  marriage  set- 
tlement  of  the  24th  of  June,  1866,  which 
purports  to  be,  if  necessary,  an  appoint- 
ment ;  and,  secondly,  the  codicil  of  the  9th 
of  May,  1871.  Now  the  codicil  was  not 
attested,  and  therefore  it  did  not  fulfil  the 
requisites  either  of  a  power  or  of  the  Wills 
Act  (1  Vict.  c.  26) ;  but  it  was  a  good 
testamentary  document,  and  has  been  ad- 
mitted to  probate  under  24  &  25  Vict. 
c.  114,  which  provides  "that  every  will 
or  other  testamentary  instrument  made 
out  of  the  United  Kingdom  by  a  British 
subject,  whatever  may  be  the  domicile  of 
8u<^  person  at  the  time  of  making  the 
same,  or  at  the  time  of  his  or  her  death, 
shall,  as  regards  personal  estate,  be  held 
to  be  well  executed  for  the  purpose  of 
being  admitted  in  England  or  Ireland  to 
probate,  and  in  Scotland  to  confirmation, 
if  the  same  be  made  according  to  the  form 
required,  either  by  the  law  of  the  place 
where  the  same  was  made,  or  by  the  law 
of  the  place  where  the  person  was  domi- 
ciled." This  being  a  good  testamentary 
instrument  by  the  law  of  the  domicile  of 
Qeorge  Saint  Lo  Kirwan — which  I  under- 
stand was  France  at  the  time — although 
not  executed  as  required   by  the  Wills 
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Act,  has,  under  the  Act  which  I  have  re- 
ferred to,  been  admitted  to  probate  in 
England ;  and  the  documents  admitted  to 
probate  are  two,  being  the  will  of  the  3rd 
of  April,  1862,  and  the  codicil  of  the  9th 
of  May,  1871. 

Now  I  have  to  consider  what  is  the 
effect  of  all  this.  In  the  first  place,  it  is 
clear  that  the  codicil  is  a  void  appoint- 
ment in  equity — that  is  to  say,  supposing 
it  to  be  otherwise  a  good  appointment, 
equity  would  not  allow  it  to  stand,  because 
it  proceeds  upon  a  practice  which  is  con- 
trary to  the  creation  of  a  power.  The 
same  is  to  be  said  of  the  appointment 
made  by  the  settlement.  Then  the  first 
question  is,  can  the  appointment  be  aided  1 
Now  it  is  clear  that  an  appointment  be- 
fore the  Wills  Act,  although  purporting 
to  be  by  will,  if  not  made  with  the  form- 
alities there  required  to  make  a  perfect 
will,  and  not  made  with  the  formalities 
required  by  the  terms  of  the  power,  would 
yet  be  aided  in  equity,  if  it  were  in  favour 
of  a  child.  For  that  I  need  only  refer  to 
the  case  of  Wilkes  v.  Holmes  (8),  and  the 
later  case  that  has  been  refeiTed  to  of 
Lucena  v.  Lucena  (9).  But  then,  in  this 
case,  before  this  codicil  was  made  the 
Wills  Act  had  passed,  and  the  Wills  Act 
provides,  by  its  10th  section,  '*  that  no  ap- 
pointment made  by  will  in  exercise  of  any 
power  shall  be  vaJid  unless  the  same  be 
exercised  in  manner  hereinbefore  required." 
Then  a  will  executed  as  required  by  the 
Act  shall  be  a  good  appointment,  and 
shall  be  a  valid  execution  of  the  power  of 
appointment.  Of  course,  the  manner  there- 
inbefore required  was  attestation  by  two 
witnesses,  and  here  there  is  no  attestation 
at  all.  It  is  said  that,  nevertheless,  as 
this  power  might  be  executed  by  deed  or 
will,  the  Court  may  treat  it  as  a  valid 
execution  by  deed.  For  that  the  case  of 
Kennard  v.  Kennard  (4)  was  referred  to, 
where  the  power  was  in  effect  by  deed  or 
will,  and  a  memorandum  was  left  by  the 
appointor  which  contained  the  words, "  If 
I  die  suddenly,  I  wish  my  eldest  son, 
Robert  Bruce  Kennard, to  have  it" — which 
is  explained  to  be  "  the  money  which  I 
had  with  my  sister,  Mrs.  Mann,  which 
was  left  to  me" — meaning  the  money  over 

(8)  D  Modem  Rep.  486.  - 

(9)  5  Beav.  249. 
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which  he  had  a  power  of  appointment. 
**  My  intention  was  to  make  it  over  to  him 
legally  if  my  life  is  spared."     That  is  a 
memorandum   dated   in   1870,   and  after 
the  Wills  Act ;  and  therefore  the  ques- 
tion was,  whether  that  memomndum,  not 
being  attested  at  all,  was  a  good  execution 
of  the  power ;  and  it  was  held  to  be  a 
good  execution  of  the  power,  being  in 
favour  of  a  child.     But  Uien  I  am  a  Httle 
in  doubt  upon  what  ground.     Was  it  a 
good  execution  of  the  power  because  the 
instrument  was  not  a  will  at  all,  but  a 
memorandum  with  the  formalities  of   a 
deed  being  supplied,  or  was  it  a  memo- 
randum which  was  considered  to  be  a  will 
and  yet  was  treated  as  a  deed  ?     It  seems 
to   me  a   very  strong    thing,   indeed,    if 
the   memorandum    was     really    a   testa- 
mentary document,  to  say,  after  the  pro- 
vision in  the  Wills  Act  that "  no  appoint- 
ment   made   by  will    in  exercise  of   the 
power  shall  be  valid  unless  the  same  be " 
in  effect  attested  by  two  witnesses,  that 
the  defect  could  be  possibly  supplied  ;  and 
I  must  really  read  this  as  meaning,  not 
that  the  memorandum,  being  considered  to 
be  a  testamentary   document,  was  then 
in  effect  in  equity  turned  into  a  deed,  so 
as  to  supply  defective  execution,  but  that 
the  Court  really  did  not  consider  that  the 
document  was  a  testamentary  one  at  all, 
but  treated  it  as  a  mere   memorandum, 
which  might  possibly,  by  aid  of  the  Court 
of  equity,  be  turned  into  a  deed  by  supply- 
ing the  defective  execution.     I  think  that 
appears  to  be  the  case  from  the  language 
of  both  the  judgments,  but  more  especially 
from  the  language  of  Sir  George  Hellish. 
Lord    Justice   James  says : — "  Here   the 
lady  had  the  power  to  give  the  property  by 
an  instrument  sealed  and  delivered.     By 
an  instrument  not  sealed  and  delivered 
she  expresses  her  intention  that  her  son 
shall  have  the  property  which  is  subject 
to  the  power,  and  the  case  is  one  in  which 
a  Court  of  equity  will  relieve  against  defec- 
tive execution."  Sir  Greorge  Hellish  says : — 
"  I  am  of  the  same  opinion.     A  doiibt  I 
felt  whether  this  instrument  was  not  in- 
tended to  be  a  will,  and  whether  an  instru- 
ment intended  to  operate  as  a  will,  but 
incapable  of  doing  so  could   operate  in 
iinotlier  way,  has  been  reinovod  during  the 


argument.     The  donee  of  the  power  ex- 
presses an  intention  to  give  the  property 
by  a  more  formal  instrument,  but  still 
shews  her  intention  to  give  it.     She  means 
in  any  event  to  give  it,  bat  to  do  so  by 
a  more  formal  instrument  if  her  life  is 
spared."     Now  I  really  must  take  that  as 
meaning :    *'  I  have  come  to  the  oondu- 
sion" — I   am    paraphrasing    Sir    George 
Mellish's  words — ''  that  the  document  is 
not  intended  to  be  a  will,  and  therefore  the 
negative  words  in  the  lOth  section  of  the 
Wills  Act  do  not  apply  to  the  case."    I 
must  say  I  should  require  a  good  deal  of 
consideration  before  I  could  possibly  come 
to  the  conclusion  that  a  dociunent  plainly 
intended  to  be  a  will  in  a  testamentaiy 
form,  but  without  the  express  requisiteB 
required  by  the  Wills  Act,  or  by  the  tenns 
of  the  power,  is  to  be  aided  in  a  Court  d 
equity  by  in  effect  turning  it  into  a  deed. 
Therefore  1  do  not   think   it  would  be 
possible  to  treat  this   codicil  as  being  a 
deed,  for  the  purpose  of  supplying  a  defec- 
tive execution.     It  is  a  codicil;   it  is  a 
testamentary  document,  and  has  been  ad- 
mitted to  probate  as  such.      But  then  it 
was    said    the   defective    execution   may 
nevertheless  be  supplied,  because  it  is  a 
testamentary  instrument.      It  is  a  good 
testamentary  instrument,  and  its  only  de- 
fect is  its  want  of  attestation.     But  tibe 
Wills   Act  says  that    *'  no   appointment 
made  by  will  in  execution  of  any  power 
shall  be  valid  unless  the  same  be  executed 
in  manner  hereinbefore  expressed  " — ^that 
is  to  say,  attested  by  two  witnesses. 

The  later  Act,  24  &  25  Vict,  c  lU, 
does  not  refer  to  that  clause,  nor  indeed  does 
it  refer  to  a  power  of  appointment  at  all. 
It  only  does  this :  it  makes  a  will  executed 
abroad  by  a  British  subject  a  good  will,  if 
it  be  such  a  document  as  is  recognised  a^^ 
a  will  by  the  law  of  that  place.  But  it 
does  not  at  all  touch  or  int^ere  with  tbe 
negative  provisions  in  the  WiUs  Act^- 
namely,  that  no  testamentary  appointm^t 
can  be  made  unless  it  is  attested  by  two 
witnesses.  Therefore  I  do  not  think  it 
would  be  possible  in  any  way  to  treat  this 
codicil  as  being  a  good  and  valid  appoint- 
ment either  at  law  or  in  equity.  Ihi^i 
comes  this  difficulty,  and  it  is  a  very  oob- 
siderable  difficulty.    If  the  codicil  ooold  be 
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treated  to  any  extent  as  a  good  appoint- 
ment, it  ia  an  appointment  which  is  in  some 
respects  inconsistent  with  the  appointment 
made  by  the  will  of  the  3rd  of  April,  1862. 
Therefore,  although  there  are  no  words  of 
revocation  in  it,  it  being  an  inconsistent 
provision,  it  might  be  held  to  revoke  the 
will,  and  it  might  possibly  be  held  to 
revoke  the  will  if  it  were  a  good  appoint- 
ment at  law,  although  the  appointment 
may  be  void  in  equity,  because  it  was  in 
fraud  of  the  power,  and  that  might  prob- 
ably still  operate  as  a  revocation.  I  do 
not  give  any  opinion  on  that  subject  at 
present.  But  being  void,  both  at  law  and 
in  equity,  as  an  appointment,  I  do  not  see 
how  it  can  be  treated  as  a  revocation  of 
the  prior  will.  However,  there  is,  since 
the  prior  will,  an  appointment  by  the  set- 
tlement, and  that  is  an  appointment  which 
most  certainly  might  be  aided  in  a  Court 
of  equity  and  made  into  a  good  appoint- 
ment; and  if  the  appointment  be  incon- 
sistent with  the  will,  as  in  truth  it  would 
be  (it  is  an  appointment  of  the  whole,  no 
doubt,  to  Mathilde,  but  in  terms  which 
are  not  contained  in  the  will),  that  ap- 
pointment would  be,  of  course,  a  revocation 
of  the  will,  because  it  is  dealing  with  the 
absolute  interest ;  still  it  is  not  a  revo- 
cation at  law,  because  it  is  not  an  appoint- 
ment at  law.  It  is  a  bad  appointment  at 
law,  and  can  only  be  made  into  a  good 
appointment  in  equity.  And  then  arises 
this  curious  question.  The  appointment 
being  clearly  an  improper  appointment  in 
equity,  because  it  is  a  fraud  on  the  power, 
can  equity  aid  it  so  as  to  destroy  the  pre- 
vious good  appointment  by  the  will  of 
1862,  and  yet  set  it  aside  because  it  is  a 
fraud  upon  the  power?  I  must  say  it 
seems  to  me  extremely  difficult  to  say  that 
the  Court  of  equity  could  come  to  that 
conclusion.  But  there  remains  this  point : 
Supposing  that  none  of  the  appointments 
can  be  treated  as  appointments  which 
revoke  the  will  of  1862,  is  the  will  of  1862 
now,  in  the  eye  of  the  Court  of  equity,  a 
good  appointment  ?  The  arguiuent  is  this  : 
The  will  of  1862  was  clearly  not  intended 
to  operate.  That  is  beyond  all  question ; 
Itfid  if  it  were  in  any  way  left  to  operate, 
it  would  be  left  to  operate  upon  this 
principle,   that  since  it  was  made  there 
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was  a  bargain  with  Mathilde  that  if  she 
took  the  whole  property  she  would  dis- 
pose of  part  of  it  for  the  benefit  of  the 
widow.  That  would  be,  of  course,  an  im- 
proper bargain,  and  would  invalidate  any 
appointment  made  upon  such  a  bargain. 
Now  the  argument  is  that  the  will  is  an 
ambulatory  instrument,  and  from  that  I 
can  say  there  was  such  a  bargain,  and  that 
the  will  was  intended  to  operate  and 
carry  the  whole  fund  by  way  of  appoint- 
ment to  Mathilde,  but  upon  the  terms  that 
she  was  to  make  out  of  it  this  provision ; 
and  therefore,  this  will  being  an  ambu- 
latory instrument,  the  bargain  must  be 
treated  as  containing  a  term  of  this  kind, 
"  K  you  do  not  do  this,  I  will  revoke  the 
will."  K  one  can  arrive  at  the  conclusion 
that  there  was  such  a  bargain,  I  think  it 
might  well  be  aided  in  equity,  remember- 
ing always  that  it  is  equity  which  aids  the 
appointment,  and  equity  will  not  allow 
itself  to  be  defeated  by  a  mere  technicality. 
But  I  think  the  Court  of  equity  has  ample 
power  to  say  (although  I  do  not  remember 
any  case  of  the  kind,  nor  has  any  been 
cited  to  me)  that  the  appointment,  if 
allowed  to  remain  on  these  terms,  would 
be  a  valid  appointment  in  equity,  because 
it  is  just  the  same  as  if  a  new  appointment 
had  been  made  at  the  time  the  language 
was  used,  and  the  new  appointment  had 
been  made  upon  those  terms.  I  conceive 
the  arm  of  the  Court  to  be  quite  long 
enough  to  reach  a  case  of  that  kind.  Is 
this  such  a  case  here  1  I  think  it  is,  for 
this  reason  :  In  the  codicil  which  I  havf 
read  there  are  these  words  : — **  In  case  m> 
daughter  and  Flavien  Breton,  her  husband, 
shall  respect  my  memory  and  their  signa- 
ture" (that  is,  shall  carry  out  this  bar- 
gain which  I  have  made  with  them), ''  then 
it  is  my  will  and  desire  that  Mathilde  and 
her  husband  should  and  may  have  the 
whole  of  the  sum  of  my  aforesaid  share  in 
a  will  signed  by  me  in  the  year  1862." 
That  means  the  will  which  I  have  read 
I  can  read  on  the  face  of  this  codicil  thu 
bargain  : — "  My  intention  is  that  she  shall 
have  that  which  I  have  api)ointed  to  hei 
by  a  will  of  1862,  if  she  carries  out  thif 
tmrgain."  That  makes  the  appointment 
by  the  will  of  1862  come  within  the  con- 
trolling power  of  the  Court  of  equity,  and 
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I  must  hold  that  it  is  an  invalid  appoint- 
ment in  equity,  and  consequently  the  fund 
wiil  go  as  in  default  of  appointment. 


CHANCERY  DIVISION, 


[N.S. 


SolioitoTS — Rossellf  Son  Sc  Scott,  for  petitioners; 
A.  F.  Sc  R.  W.  Tweedie,  for  respondents; 
Charles  Rogers,  Sons  &,  Russell,  for  trustees. 


13.  / 


re  THE  EARL  OF  CHESTER- 
FIELD'S TRUSTS. 


Chitty,  J.  "I    ^ 
1883,      '  ^^ 
June  23 

Adminiatration  —  Tenant  for  life  and 
Remaindemwn — Power  to  postpone  Coti- 
version —  Unconverted  Personalty  subse- 
quently/ailing  in — Apportionment  between 
Capital  and  Income — Compound  Interest, 

Where  a  unll  contains  a  pou>er  for  trus- 
tees at  their  discretion  to  postpone  cwiversion, 
and  outstanding  personal  estate  of  the  tes- 
tator has,  together  with  arrears  of  interest 
thereon,  fallen  in  many  years  after  the  date 
of  the  testator's  death,  the  proper  mode  of 
apportionmerU  between  tenant  for  life  and 
remaindermen  is  to  ascertain  what  sum 
put  out  at  compound  interest  at  four  per 
cent,  from  the  date  of  the  dea4h  of  the 
testator  would  have,  less  income  taac,  pro- 
duced at  tlie  date  of  the  receipt  the  amount 
actually  received  ;  and  the  sum  so  ascertained 
is  to  be  treated  as  capital,  and  the  dijference 
as  income. 

Beavan  v.  Beavan  (Romilly,  M.R.,  Feb- 
ruary 22,  1869)  reported  and  followed. 

By  a  deed  dated  the  18th  of  March, 
1850,  and  made  between  Colonel  Tynte 
of  the  one  part,  and  George,  sixth  Earl  of 
Chesterfield,  of  the  other  part,  Colonel 
Tynte  covenanted  with  the  earl  that,  in 
case  he  (Colonel  Tynte)  should  be  living  at 
the  date  of  the  death  of  his  &ther  C.  K.  K. 
Tynte,  he  (Colonel  Tynte)  would,  within 
six  calendar  months  after  the  death  of  his 
said  father,  pay  to  the  earl,  his  executors, 
administrators  or  assigns,  the  sum  of 
18,310^.,  with  interest  for  the  same  at  the 
rate  of  five  per  cent,  per  annum  from  the 
day  of  such  death  until  payment  of  the  prin- 
cipal £um ;  and  further,  that  he  (Colonel 


Tynte)  would,  during  the  joint  lives  of 
himself  and  his  said  father,  and,  in  case  he 
should  survive  his  said  father,  until  pay- 
ment of  the  said  principal  sum  and  the  in- 
terest thereof,  upon  the  request  and  at  the 
expense  of  the  earl,  his  executors,  adminii- 
trators  or  assigns,  do  all  acts  for  enabling 
him  or  them  to  effect  and  keep  on  foot  any 
assurance  or  assurances  on  his  (Colond 
Tynte's)  life  to  the  extent  of  18,310^.;  and 
Colonel  Tynte  conveyed  his  life  interest  in 
remainder  expectant  on  the  death  <^  his 
said  father  in  the  l^te  family  estates 
(subject  to  certain  prior  incumbrances)  to 
the  earl,  by  way  of  mortgage  for  securing 
the  repayment  of  the  18,310/.  and  interest. 

Two  policies  of  insurance  for  5,000/.  each 
were  effected  by  the  sixth  earl  upon  the 
life  of  Colonel  TVnte. 

In  November^  1860,  Colonel  Tynts's 
father  died. 

On  the  1st  of  June,  1866,  the  sixth  earl 
died,  having  by  his  will  given  all  his 
property  to  his  son  the  seventh  earl. 

The  seventh  earl  died  on  the  Ist  of 
December,  1871,  having  by  his  wiU,  after 
certain  specific  bequests  and  legacies,  de- 
vised and  bequeathed  unto  and  to  the  use 
of  the  Hon.  Edward  Chandoe  Lei^  and 
Earl  Howe  his  real  and  residuary  personal 
estate,  upon  trust,  as  to  his  real  and 
residuary  personal  estate  in  Derby,  to  paj 
the  income  to  the  persons  therein  men- 
tioned; and  as  to  all  other  his  real  and 
personal  estate,  upon  trust  that  his  trustees 
should,  at  such  times  or  time  after  his 
decease  as  they  should,  in  their  absolute 
discretion,  think  fit,  and  with  power  to 
postpone  such  conversion  at  such  discretion, 
get  in,  receive  and  convert  into  money,  so 
much  of  his  personal  estate  as  should  not 
consist  of  money,  and,  out  of  the  money 
arising  thereby,  pay  his  debts  and  funeral 
and  testamentaiy  expenses  and  legacies; 
and,  in  the  next  place,  pay  all  the  debts  of 
his  late  father  then  remaining  unpaid ;  and, 
after  such  payments,  lay  out  the  surplos 
of  such  personal  estate  in  the  purchase  of 
lands  and  hereditaments  in  England  or 
Wales,  to  be  settled  upon  the  uses  therein- 
after declared  of  his  real  estate,  or  as  near 
thereto  as  circumstances  would  permit; 
and  the  will  went  on  to  declare  limitaticms 
of  the  testator's  real  estate  in  &voar  of 
his  sister  Evelyn,  Countess  of  Carnarvon, 
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during  her  life,  to  her  separate  use,  and 
after  her  decease  to  hold  or  convey  the 
same  to  the  uses  therein  mentioned,  being 
uses  for  the  benefit  of  his  nephew  Lord 
Porches ter,  and  his  issue  in  strict  settle- 
ment. And  the  testator  appointed  the 
said  Edward  Chandos  Leigh  and  Earl 
Howe  executors  and  trustees  of  his  will ; 
and  he  declared  that  all  pecuniary  legacies 
and  bequests  of  personalty,  and  all  annuities 
under  his  will,  should  bear  interest  at  the 
rate  of  four  per  cent,  per  annum  from  his 
death  until  payment. 

The  will  of  the  seventh  earl  was  in  part 
inoperative,  and  by  a  deed  of  resettlement 
of  August,  1874,  all  the  hereditaments 
subject  to  the  will  of  the  seventh  earl,  and 
also  his  residuary  personal  estate  until 
invested  in  land  as  directed  by  his  will, 
were  limited  to  the  use  of  the  said  Coun- 
tess of  Carnarvon  during  her  life,  with  re- 
mainder, subject  to  a  rent-charge  in  favour 
of  Lord  Porchester  on  his  attaining  twenty- 
one,  to  the  use  of  her  husband  the  Earl  of 
Carnarvon  during  his  life,  with  remainder 
to  the  use  of  Loi-d  Porchester  during  his 
life,  with  remainder  to  his  first  and  other 
sons  in  tail  male,  with  remainders  over.  ^ 
On  the  25th  of  January,  1875,  the 
Countess  of  Carnarvon  died,  having  by 
her  will  appointed  the  Earl  of  Carnarvon 
her  executor. 

The  trustees  of  the  seventh  Earl  of 
Chesterfield,  in  exercise  of  the  discretion 
conferred  upon  them  by  his  wiU,  postponed 
the  conversion  of  the  debt  due  from  Colonel 
Tynte  and  the  policies. 

After  the  death  of  Colonel  Tynte's  father 
in  1860,  various  suits  were  instituted  by 
prior  incumbrancers  on  Colonel  Tynte's  life 
interests,  and  numerous  incumbrances  were 
discharged,  and  it  was  not  until  the  year 
1878  that  the  trustees  of  the  seventh  Earl 
of  Chesterfield  received  anything  in  respect 
of  their  charge.  In  the  year  1881  the 
trustees  had  received,  in  full  discharge 
of  the  debt,  the  sum  of  36,641/.  bs,  id, 
(hereinafter  referred  to  as  **  the  Tynte 
moneys"),  of  which  18,310/.  represented 
principal,  and  18,331/.  ba.  id,  accumu- 
lations of  interest  from  the  date  of  the 
death  of  Colonel  Tynte's  father. 

The  premiums  on  the  two  ^wUcies  of 
5,000/.  each  effected  on  the  life  of  Colonel 
Tynte  were  paid  by  the  sixth  and  seventh 
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earls  and  the  Countess  of  Carnarvon  during 
their  respective  lifetimes,  and,  after  the 
death  of  the  countess,  by  the  Earl  of 
Carnarvon. 

On  the  6th  of  March,  1879,  the  trustees 
of  the  will  of  the  seventh  earl,  out  of  the 
Tynte  moneys,  repaid  to  the  Earl  of  Car- 
narvon the  aggregate  amount  of  the  pre- 
miums paid  by  himself  and  the  countess 
on  the  policies,  and  thenceforward  them- 
selves, out  of  the  same  fund,  paid  the  pre- 
miums on  the  policies  down  to  Colonel 
Tynte's  death. 

In  September,  1882,  Colonel  Tynte  died, 
and  the  trustees  received  the  10,000/.,  the 
amount  of  the  policies.  They  had  also 
received  the  sum  of  539/.  in  respect  of 
bonuses.  The  whole  sum  of  10,539/.  is 
hereinafter  referred  to  as  ''the  policy 
moneys." 

The  trustees  invested  the  Tynte  and  policy 
moneys,  amounting  together  to  47,181/.  3«. 
1  ld,f  in  Exchequer  bills,  and  from  time  to 
time  sold  out  and  applied  the  proceeds  of 
such  Exchequer  bills  in  payment  of  past 
and  current  pi'emiums  on  the  policies,  and 
in  discharge  of  certain  charges  and  in- 
cumbranc&i  on  their  testator's  estate,  the 
balance  remaining  in  their  hands  being 
represented  by  15,000/.  fixchequer  bills, 
and  1,428/.  10«.  Id.  cash. 

The  question  had  arisen  whether  the 
oalance    was    distributable    as    between 
capital  and  income,  and,  if  so,  upon  what 
principle.     The  trustees  had  been  advised 
that  the  Tynte  and  policy  moneys  formed 
part  of  the  residuary  personal  estate  of  the 
seventh  earl,  and  should  be  treated  accord' 
ingly ;  and  that  they,  the  trustees,  having, 
in  exercise  of  the  power  conferred  in  the 
will    of  the  seventh  earl,  postponed   the 
conversion  of  the  Tynte  and  policy  moneys 
for  the  benefit  of  the  estate,  should,  for  the 
purposes  of  adjusting  the  equities  between 
the  persons  successively  entitled,  ascertain 
how   much   thereof    was  attributable  to 
capital  and   how  much   to  income;    and 
that  the  proper  course  in  order  to  arrive 
at  such  result  was  to  take  separately  each 
amount  received  by  the  trustees  (deducting 
in  the  case  of  the  ))olicy  moneys  the  total 
accumulated  premiums  chargeable  against 
the  same),  and  to  calculate  what  principal 
sum   invested  on   the    1st  of  December, 
1871  (the  date  of  the  death  of  the  seventh 
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earl),  at  four  per  cent,  interest  with  yearly 
rests,  would  at  the  date  of  the  receipt 
have  produced  the  amount  actually  re- 
ceived ;  and  that  the  aggregate  of  the 
principal  sums  arrived  at  by  such  calcu- 
lation should  be  treated  as  capital,  and 
the  residue  as  income,  such  income  being 
further  apportionable  between  the  succes- 
sive tenants  for  life. 

The  trustees  had  incurred  certain  costs 
in  recovering  the  Tynte  moneys  and  in  ad- 
ministering the  estates  of  the  sixth  and 
seventh  earls.  Certain  legacy  duty  was 
also  payable.  The  trustees  presented  this 
petition  under  Lord  St.  Leonards'  Act, 
1859  (22  &  23  Vict.  c.  35),for  the  opinion  of 
the  Court  upon  the  following  questions : — 

1.  Whether  the  Tynte  and  policy 
moneys  should  be  apportioned  as  between 
capital  and  income. 

2.  Whether,  if  so,  the  principle  above 
stated  was  the  right  principle  for  ascertain- 
ing how  much  of  the  Tynte  and  policy 
moneys  respectively  was  attributable  to 
capital  and  how  much  to  income. 

3.  Whether  the  trustees,  out  of  the 
Exchequer  V>ills  and  cash  now  in  their 
hands  representing  the  unapplied  balance 
of  the  Tynte  and  policy  moneys,  might 
properly  pay  to  the  Earl  of  Carnarvon, 
in  right  of,  and  as  representative  of,  the 
Countess  of  Carnarvon,  such  proportion  of 
the  amount  so  found  to  be  attributable  to 
income  as  should  have  accrued  in  respect 
of  the  time  down  to  her  death. 

4.  Whether  the  trustees,  out  of  the 
Exchequer  bills  and  cash,  might  i)roperly 
pay  to  the  Earl  of  Carmirvon,  in  his  own 
right,  the  balance  of  the  amount  so  found 
to  be  attributable  to  income. 

5.  Whether  the  trustees  should  apply 
the  ultimate  i^esidue  of  the  Exchequer  bills 
and  cash,  after  such  payments  thereout  as 
aforesaid,  in  payment  of  such  legacy  duty 
and  cost^  as  above  mentioned,  and  then  in 
or  towards  the  further  discharge  of  the  in- 
cumbrances and  charges  affecting  the  estates 
subject  to  the  seventh  earl's  will ;  and 

6.  In  what  manner  the  costs  of  the  ap- 
plication should  be  paid  or  provided  for. 

Macnaghterij  Q,C.,  and  Doufjlass  Bouruf, 
for  the  petitioners. — There  should  be  an 
ap^wHioiniicnt  Ixjtwoen  capital  and  income. 
The  1)0  wer   to   postpone  conversion   was 


exerciseable  for  the  benefit  of  the  estate, 
and  its  proper  exercise  is  not  to  be  allowed 
to  prejudice  the  tenant  for  life^-WUkinBon 
V.  Duncan  (1). 

The  real  qtiastion  is,  upon  what  principle 
the  amounts  respectively  attributable  to 
income  and  to  capital  are  to  be  arrived  at 
It  is  submitted  that  the  proper  mode  is 
that  each  item  of  receipt  should  be  taken 
separately,  deducting  in   the  case  of  the 
policy  moneys    the    amounts   repaid  on 
account  of  the  premiums ;  and,  as  regards 
each  item  of  receipt,  it  should  be  calculated 
what  sum,  invested  at  the  death  of  the 
seventh  earl    at  four  per   cent,  interest 
with  yearly  rests,  would   have  prodaced 
the  amount  actually  received;  then  the 
aggregate  of  the  principal  sums  arrived  at 
by  this  calculation  ought  to  be  treated  as 
income,  and,  as  such,  payable  to  the  Earl 
of  Carnarvon,  partly  in  his  own  right  and 
partly  in  right  of  his  deceased  wife.    Hie 
tenant  for  life  should  be  allowed  oompound 
interest,  and  not  simple  interest.     In  the 
reported  cases  this  point  does  not  seem  to 
have  been  raised ;  but  it  has  been  assumed 
that  simple  interest  only  was  allowable — 
Cox  V.  Cox  (2),   Wright  ▼.  Lambert  (3) 
and  Jarman  on    WiUa,  4th    ed.,  p.  609; 
but  in  the  unreported  case  of  Beawm.  v. 
Beavan   (4),   which   occurred   before  the 
cases  cited,  it  was  held  by  RomiUy,  M.R, 
in  1869,  that  compound  interest  should  be 
allowed. 

It  is  also  right  that  the  calculation 
should  be  made  as  from  the  testator's  death, 
and  not  from  the  expiration  of  a  year. 

[Chitty,  J.,  referred  to  In  re  Grabowskd 
Settlement  (5^  which  was  not  followed  in 
Cox  V.  Cox  (2)]. 

Romer^  Q.C.,  and  Bronieheacl^  for  the 
respondents,  the  Earl  of  Carnarvon  and 
Lord  Porchester,  the  tenant  for  life  in  re- 
mainder, an  infant,  also  relied  upon  Beavan 
V.  Beavan  (4). 

Chitty,  J.,  after  observing  that  he 
failed  to  see  upon  what  grounds  the  re- 

(1)  23  Beav.  469,  and  jter  Roinillv,  M.R.,  at 
p.  472  ;  26  Law  J.  Rep.  Chanc.  405,  at  p.  4i*6. 

(2)  38  Law  J.  Rep.  Clianc.  569 ;  Law  Rep.  8 
Eq.  343. 

(3)  Law  Rep.  6  Ch.  D.  649. 

(4)  Sec  note,  p.  961. 

(5)  37  Law  J.  Rep.  Uhanc.  926 ;  Uw  Rep.  6 
Eq.  12.  * 
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maindermeDy  rather  than  the  tenants  for 
life,  could  be  entitled  to  what  was  in  sub- 
stance attributable  to  income,  said  that  it 
appeared  to  him  that  Beavan  v.  Beavan 
(4)  laid  down  the  more  correct  principle 
for  calculating  an  apportionment  in  a  case 
like  the  present. 

The  order  stating  the  opinion  of  the 
Court  was,  so  far  as  material,  in  the  fol- 
lowing form  :— 

"  Upon  the  petition,  «fec.,  this  Court  is 
of  opinion  that  the  said  Tjnte  moneys  are 
apportionable  between  principal  and  in- 
come by  ascertaining  the  respective  sums 
which,   put   out  at  four    per    cent,   per 
annum  on  the  1st  of  December,  1871,  the 
day  of  the  death  of  the  seventh  Earl  of 
Chesterfield,  and  accumulating   at    com- 
pound  interest,  calculated  at   that  rate, 
with  yearly  rests,  and  deducting  income 
tax,  would,  with  the  accumulations  of  in- 
terest,  have  produced   at  the   respective 
dates  of  receipt  the  amounts  actually  re- 
ceived, and  that  the  aggregate  of  the  sums 
80  ascertained  ought  to  be  treated  as  prin- 
cipal, and  be  applied  accordingly,  and  the 
residue  should  be  treated  as  income,  and 
that  the  amount  apportioned  in  respect  of 
income  is  payable  to  the  Earl  of  Carnarvon 
in    his    own  right,   and  as  representing 
his  wife,  Evelyn,  Countess  of  Carnarvon, 
deceased;    and   that   the   policy   moneys, 
including    bonuses,   after  deducting  and 
repaying  the  sums  advanced  for  premiums, 
with  simple  interest  at  four  per  cent.,  are 
apportionable    and    distributable    in    the 
same  way ;  and  this  Court  is  abo  of  opi- 
nion that  the  legacy  and   other  duty  is 
payable  out  of  capital  and  income,  accord- 
ing to  their  respective  liability  thereto, 
and  that  the  costs  of  the  petitioners  and 
respondents  of  this  petition  ought  to  bo 
apportioned  between  capital  and  income, 
according  to  their  respective  amoimts.'' 

Solicitors — Bowlings,  Foyer  &  Hordem,  for  peti- 
tioners ;  Frere,  Forster  &  Co.,  for  respondentia. 
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BEAVAN  r.  BEAVAN. 


Adjourned  summons  in  an  action  for  the  ad- 
ministration of  the  estate  of  the  testator,  H.  W. 
Beavan,  deceased. 

The  testator,  by  his  will  dated  the  8th  of 
Vol.  62.— Chanc. 


March,  1849,  after  certain  specific  devises  and 
legacies,  devised  and  bequeathed  the  residue  of 
his  real  and  personal  estate  to  his  wife,  Joanna 
Beavan,  and  T.  P.  Anderson  (since  deceased), 
upon  trust  that  they  should  sell  his  real  estate 
at  such  times  and  in  such  manner  as  they,  he 
or  she  should,  in  their,  his  or  her  uncontrolled 
discretion,  think  most  advantageous  to  his 
estate,  and  should,  with  all  convenient  speed 
after  his  decease,  and  in  such  manner  as  they, 
he  or  she  should,  in  their,  his  or  her  discretion, 
think  most  beneficial,  sell,  call  in  and  convert 
into  money  all  the  said  residuary  personal 
Qstate  (except  such  part  thereof  as  should  con- 
sist of  ready  money),  and  should,  out  of  the 
moneys  which  should  come  to  their  hands  by 
virtue  of  the  said  residuary  devise  or  bequest 
and  the  trusts,  pay  his  debts  and  funeral  and 
testamentary  expenses  and  legacies,  and,  subject 
thereto,  should  invest  the  same  residuary  moneys 
in  Government  or  real  securities  in  England  or 
Wales,  and  should  pay  the  income  of  the  said 
residuary  real  and  personal  estates  and  trust 
funds  and  premises  to  his  said  wife  during  her 
life  or  widowhood,  and  after  her  decease  or 
second  marriage  should  hold  the  said  trust 
premises  in  trust  for  his  children  who  should 
attain  twenty-one,  or  marry,  as  therein  men- 
tioned, and  the  testator  appointed  his  said  wife 
sole  executrix'of  his  will. 

The  testator  dietl  on  the  23rd  of  June,  1852, 
leaving  his  widow,  the  defendant  Joanna 
Beavan,  and  five  children,  the  plaintiffs,  all  of 
whom  had  attained  the  age  of  twenty-one 
years. 

Part  of  the  testator's  residuary  personal  estate 
consisted  of,  first,  a  moiety  of  an  annuity  of 
675/.,  payable  quarterly,  with  interest  at  five 
per  cent,  per  annum  on  any  quarterly  payment 
remaining  unpaid,  grranted  by  Colonel  Tynte 
on  the  10th  of  March,  1847,  for  ninety-nine 
years,  if  three  persons  who  were  still  living,  or 
any  of  them,  should  so  long  live,  secured  upon 
estates  and  trust  funds  to  which  Colonel  Tynte 
was  entitled  for  life  in  remainder,  expectant  on 
the  several  deceases  of  his  father  and  others, 
subject  to  incumbrances,  and  redeemable  at  any 
time  on  payment  of  4,668/.  15#.,  and  arrears,  if 
any,  of  interest  and  costs ;  secondly,  a  mortgage 
by  Colonel  Tynte  on  the  same  estates,  dated 
the  31st  of  March,  1848,  for  securing  the  sum 
of  3,000/.  and  other  sums  therein  mentioned, 
with  interest  at  five  per  cent,  per  annum. 

Nothing  whatever  was  |)aid  in  respect  either 
of  the  annuity  or  of  the  mortgage  until  1865, 
and  by  the  chief  clerk's  certificate,  dated  the 
23rd  of  February,  1858,  it  was  certified  that, 
having  regard  to  the  nature  of  the  mortgage 
and  the  testator's  moiety  of  the  annuity,  which 
securities  were  certified  as  ()art  of  the  testator's 
estate  outstanding  or  undisposed  of,  it  was  fit 
and  proper,  and  for  the  benefit  of  all  parties 
interested  under  the  will,  that  the  same  should 
not  be  sold,  but  allowed  to  remain  in  their  then 
present  state  during  the  life  of  the  colonel's 
father,  the  tenaut  for  life  of  the  greater  part  of 
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the  estates  comprised  in  the  securities,  and  who 
was  then  eighty-two  years  of  age,  or  nntil 
further  order. 

In  November,  1860,  Colonel  Tynte's  father 
died.  At  his  death  various  suits  relating  to  the 
family  estates  were  pending,  and  others,  includ- 
ing a  suit  of  Ihrd  v.  T^nte,  were  shortly  after- 
wards instituted  relating  to  the  same  estates. 

On  the  8th  of  August,  1865,  under  orders 
made  in  the  suits,  a  sum  of  8,656/.  10«.  7d.  was 
paid  in  respect  of  the  arrears  and  interest  of 
the  testator *s  moiety  of  the  annuity,  and  of  this 
sum  1,949/.  IBs.  3d.  represented  arrears  and 
interest  due  at  his  death. 

In  1868,  under  orders  made  in  the  same  suits, 
the  sum  of  5,950/.  17*.  6d.  was,  by  five  separate 
instalments,  paid  in  respect  of  the  mortgage  of 
1848,  being  3,000/.  for  principal,  616/.  Os.  3d.  for 
arrears  of  interest  thereon  due  at  the  testator's 
death,  and  2,334/.  17 s.  3d,  for  interest  at  five 
per  cent,  accrued  subsequent  to  his  death. 

The  question  having  arisen  as  to  the  appor- 
tionment of  the  two  sums  of  8,656/.  lOs.  Id, 
and  5,950/.  \ls.  (id.  between  the  tenant  for  life 
and  the  remaindermen  under  the  testator's  will 
on  the  23rd  of  December,  1868,  the  present 
summons  was  taken  out  by  the  defendant 
Joanna  Beavan,  to  determine,  amongst  other 
things,  first,  the  principle  on  which  the  said 
sum  of  8,666/.  10*.  7rf.,  received  thirteen  years 
after  the  testator's  death  for  arrears  of  the  said 
annuity  granted  by  Colonel  Tynte  to  the  testator 
and  interest,  ought  to  be  divided,  the  tenant  for 
life  of  the  residue  of  the  testator's  estate  having 
received  no  pa}'ment  for  income  on  the  fund 
during  the  above  period ;  and,  secondly,  to 
tietermine  the  principle  on  which  the  sum  of 
5,960/.  1 7*.  6<j?.,  received  for  principal  and  interest 
in  respect  of  Colonel  Tynte 's  mortgage  dated  the 
31st  of  March,  1848,  ought  to  be  divided  as 
between  the  tenant  for  life  and  those  in  re- 
mainder. 

Jesielf  Q.C,  and  Archibald  Smithy  for  the  de- 
fendant Joanna  Smith,  the  tenant  fgr  life. — 
The  conversion  of  the  moiety  of  the  annuity 
having  been  postponed  for  the  benefit  of  all 
parties  interested,  the  sum  received  in  respect  of 
the  annuity  should  be  apportioned  as  between 
capital  and  income,  the  capital  as  at  the  date  of 
the  testator's  death  bearing  interest  from  that 
date  at  the  rate  of  four  percent. —  Wilkinson  v. 
Duncan  (1)  and  Oibson  v.  Bott  (6).  It  is  also 
submitted  tliat  in  apportioning  the  8,656/. 
10*.  Id.  between  capital  and  income,  compound 
and  not  simple  interest  should  be  calculated. 
Secondly,  as  regards  the  sum  of  5,950/.  17*.  6//. 
received  in  respect  of  the  mortgage,  the  3,616/. 
0*.  3^.  due  for  principal  and  interest  at  the 
testator's  death  should  be  considered  as  capital, 
and  the  balance  of  2,334/.  17*.  3d,  as  arrears  of 
income,  and,  as  such,  paid  to  the  tenant  for 
life. 

Sir  R.  BaggaUaijy  Q.C.^  and  Macnagliien^  for 

(6)  7  Ves.  89. 


the  plaintiffs,  the  remaindermeli. — With  regard 
to  the  testator's  moiety  of  the  annuity,  the 
proper  mode  is,  first,  to  treat  the  1,9497. 15*.  Si., 
due  for  arrears  and  interest  at  his  death,  as 
capital  to  be  made  good  to  his  estate.  On  thU 
sum  four  per  cent,  per  annum  from  the  day  of 
his  death  to  the  8th  of  August,  1865,  when  the 
arrears  and  interest  were  received,  should  be 
paid  to  the  tenant  for  life.  The  value  of  the 
moiety  of  the  annuity  as  on  the  23rd  of  Jane, 
1853,  being  the  date  of  the  expiration  of  a 
year  from  the  testator's  death,  should  be 
ascertained,  and  interest  at  four  per  cent,  upon 
the  estimated  value  at  that  date  should  be  paid 
out  of  the  residue  of  the  sum  of  8,656/.  10*.  7i. 
to  the  tenant-for-life,  extending  over  the  period 
from  the  testator's  death  to  the  8th  of  August, 
1865.  The  balance  of  the  8,656/.  10*.  Id^  and 
any  further  payments  in  respect  of  the  annuity, 
should  then  be  invested,  and  the  tenant  for  life 
receive  the  interest  on  the  investments.  With 
regard  to  the  5,950/.  17*.  6<f.  received  in  respei^ 
of  the  mortgage,  as  the  mortgage  in  respect  of 
which  it  was  received  was  not  strictly  within 
the  investments  authorised  bj  the  will,  the 
tenant  for  life  is  entitled  to  four  per  cent,  only, 
and  the  .surplus  interest  should  be  treated  as 
capital.  In  the  apportionment  of  both  somi, 
but  especially  that  received  in  respect  of  tiie 
annuity,  simple  and  not  compound  interest 
should  be  allowed.  In  WilkinMon  v.  2>ii]usa»(l) 
the  annuity  had  &llen  in,  whereas  here  it  is 
still  subsisting. 

ROMILLY,  M.R.,  held  that  the  8,656/.  10*.  7^ 
and  the  5,950/.  17*.  6if.  ought  to  be  appor- 
tioned on  the  principle  laid  down  in  Ft/hn- 
son  V.  Duncan  (1),  but  that  in  making  such 
apportionment  the  several  amounts  should  be 
calculated  at  compound  and  not  simple  interest. 

The  order  was,  so  far  as  is  material,  drawn 
up  in  the  following  form  (Entry  Book  of  Decrees 
and  Orders  (Chancery).  1869,  A.  fol.  462) :— "  On 
the  application  of  the  defendant  Joanna  Beavan, 
&c.,  his  Lordship  is  of  opinion — First,  that 
the  8,656/.  10*.  7d.  received  by  the  defendant 
Joanna  Beavan  on  the  8th  of  August,  1865,  in 
respect  of  the  arrears  of  the  testator's  moiety 
of  the  annuity  of  676/.  and  interest,  ought  to 
be  apportioned  as  on  tliat  day  as  between  corpus 
and  income  by  ascertaining  the  sum  which,  pnt 
out  at  interest  at  four  per  cent,  per  annum  on 
the  23rd  of  June,  1852,  the  day  of  the  death  of 
H.  W.  Beavan,  the  testator  in  the  cause,  and 
accumulating  at  compound  interest  calculated 
at  that  rate  with  yearly  rests,  and  deducting 
income  tax,  would  with  the  accumulations  of 
interest  amount  on  the  8th  of  August,  1865,  to 
8,656/.  10*.  7d.^  and  that  the  sum  so  ascertained 
ought  to  be  treated  as  corpus  on  that  day,  and 
the  difference  between  8,656/.  10*.  7d.  and  the 
sum  so  ascertained  ought  to  be  treated  as  in- 
come payable  on  that  day  to  the  defendant 
Joanna  Beavan,  as  tenant  for  life.  Seoondly, 
that  each  of  the  instalments  of  the  said  moietf 
of   the   annuity   of    675/.,    with   or   withovl 
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interest,  received  after  the  8th  of  Aup^ast, 
1865,  or  to  be  hereafter  received,  ought  to 
be  apportioned  between  corpus  and  income 
as  on  the  day  on  which  such  instalment 
was  or  shall  be  received,  on  the  same  principle 
on  which  the  8,656/.  10s.  Id,  received  on  the 
8th  of  August,  1865,  is  hereinbefore  directed 
to  be  apportioned.  Thirdly,  that  each  of  the 
several  sums  making  up  the  sum  of  5,950/. 
17*.  6<f.  received  by  the  defendant  Joanna 
Beavan  on  account  of  principal  and  interest 
on  the  turn  of  3,000/.,  part  of  the  sum  secured 
by  the  mortgage  of  the  31st  of  March,  1818, 
ought  to  be  apportioned  between  corpus  and 
income  as  on  the  day  on  which  each  such  sum 
was  received,  on  the  same  principle  on  which 
the  said  8,656/.  10*.  Id,  is  to  be  apportioned  as 
aforesaid. 
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Solicitors— C.  J.  k  H.  Shoubridge, 


Chitty,  J.  1   In  re  the  dbonfield  silk- 

1883.        >        STONE     COAL    COMPANY 

•  Feb.  27.  J       (no.  2). 

Company —  Liquidation — Coats  —  Li- 
quidator's Bemuneration  and  Costs — Liti- 
gation in  the  Liquidation — General  Costs 
— PHorxties, 

When  the  assets  of  a  company  are  in- 
sufficient  for  the  payment  in  fuU  of  the 
costs  of  unnding  up,  and  of  internal  liti- 
gcUion  in  the  winding-up,  the  liquidator  is 
not  entitled  to  any  remuneration ;  but  he 
is  entitled  to  his  costs  of  realisation  out  of 
the  assets  in  priority  to  the  costs  of  inteimal 
litigation;  and  the  costs  of  su^ litigation, 
and  aU  other  costs  ordered  to  he  paid  out  of 
the  assets,  will  be  paid  rateably  without 
regard  to  order  of  date. 

Ex  parte  Percival  (Law  Rep.  6  Eq. 
619),  The  Cape  Breton  Company  v.  Fenn 

50  Law  J.  Rep.  Chanc.  321 ;  Law  Rep. 

7  Ch.  D.  198),  and  The  Home  Invest- 
ment Society  (Law  Rep.  14  Ch.  D.  167) 
considered. 


} 


Adjourned  summons. 

This  was  a  summons  taken  out  by  the 
official  liquidator  of  the  company,  which 
was  being  wound  up  by  an  order  made  in 


1879,  to  obtain  an  order  for  the  applica- 
tion of  the  a.s.sets  of  the  company  in 
payment  of  the  costs,  charges  and  ex- 
penses of  the  winding-up,  and  of  such 
dividend  as  could  be  paid  upon  the  debts 
incurred  in  the  winding-up,  and  that  the 
costs  of  the  application  might  be  costs  in 
the  winding-up. 

The  existing  assets  were  insufficient  to 
pay  the  liquidator's  costs  and  remuneration 
in  full,  and  the  costs  of  certain  litigation 
which  had  arisen  in  the  winding-up,  and, 
consequently,  certain  questions  of  priority 
had  to  be  decided  by  the  Judge. 

On  the  23rd  of  March,  1880,  an  order 
was  made  at  chambers  in  the  winding-up,  on 
a  summons  by  Messrs.  Overend  &  Barker, 
mortgagees  of  a  colliery  belonging  to  the 
company,  upon  which  an  order  was  made, 
"  That  the  official  liquidator  should,  out 
of  the  assets,  pay  to  the  applicants  the 
rents  under  the  lease ;  and  that  the  costs  of 
the  applicants  of  this  application,  and  of 
the  summons  taken  out  on  behalf  of  the 
said  official  Uquidator  on  the  19th  of 
March,  1880,  ascertained  at  the  sum  of 
28/.  2s.  3d,,  and  the  costs  of  the  Sheffield 
and  Rotherham  Joint  Stock  Banking 
Company,  and  the  said  siunmons  of  the 
19th  of  Mardi,  1880,  ascertained  at  the 
sum  of  21,  IBs,  lOd,,  be  paid  by  the  official 
liquidator  out  of  the  assets  of  the  said 
company;  and  that  the  costs  of  the  said 
official  liquidator  of  both  the  said  applica- 
tions be  costs  in  this  matter." 

Another  order  in  the  winding-up  was 
made  on  the  8th  of  April,  1880,  upon  a 
summons  by  the  official  liquidator  for  the 
delivery  up  of  certain  securities  held  by 
the  Sheffield  and  Rotherham  Banking 
Company,  on  the  ground  of  fraudulent 
preference— **  that  the  official  liquidator 
do,  out  of  the  assets  of  the  above-named 
company,  pay  and  retain  the  costs  of  the 
said  applicant,  and  of  the  said  respondents 
of  the  said  application,  such  costs  to  be 
taxed  by  the  Taxing  Master."  Mr.  Wake, 
a  director  of  the  company,  was,  with  the 
bank,  a  respondent  in  the  application. 

On  the  10th  of  April,  1880,  Mr. 
Frederick  Ward  had  been  settled  on  the 
list  of  contributories  of  the  company  by 
Bn  order  made  by  Jessel,  M.R.  Against 
that  order  Ward  appealed,  and  the  order 
was,  on  the  21st  of  December,  1880,  re- 
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versed,  and  the  Court  of  Appeal  ordered 
the  coin])any  to  pay  Ward  his  costs  of  the 
order  of  the  10th  of  April,  1880,  and  of 
the  appeal  motion— «uch  costs  to  be  taxed. 
Ward's  costs  were  taxed  at  172/.  11».  6(2., 
and  were  paid  by  the  official  liquidator  in 
June,  1881. 

The  net  assets  of  the  company  available 
for  distribution  were  about  2,200Z. ;  and 
out  of  that  sum  certain  preferential  pay- 
ments had  to  be  made.  The  balance  was 
insufficient  for  payment  of  costs  and  the 
liquidator's  remuneration. 

The  liquidator  claimed  the  following  as 
costs  and  remuneration  :  Untaxed  costs, 
exclusive  of  costs  under  the  orders  of  the 
23rd  of  March,  1880,  and  of  the  8th  of 
April,  1880,  about  1,100/. ;  costs  of  the 
several  summonses  in  Overend  d:  Barker*8 
CasCy  The  Sheffield  and  Rotherham  Bank's 
Casey  and  Wake's  and  Ward's  Cases,  about 
500/. ;  remuneration  about  650/.  The 
costs  in  Overend  and  Barker's  summons 
had  not  yet  been  paid  by  the  liquidator ; 
nor  had  those  in  the  summons  against  the 
Sheffield  and  Rotherham  Bank  and  Wake. 
The  bank's  costs  had  been  taxed  at 
191/.  4«.  6c/.,  and  Wake's  at  166/.  15«.  \d. 

In  the  present  summons  the  liquidator 
filed  an  affidavit,  in  which  he  stated  that 
he  considered  that,  under  the  order  of  the 
Court  of  Appeal,  he  was  liable  personally 
for  Ward's  costs,  amounting  to  1 72/.  1 1*.  6c/., 
which  he  had  paid  out  of  the  assets  of  the 
company.  He  disclaimed  at  the  Bar  any 
priority  for  his  remuneration ;  but  the 
assets,  even  after  deducting  the  amount  of 
such  remuneration,  were  barely  sufficient 
for  payment  in  full  of  the  several  amounts 
of  costs  above  mentioned. 

Romer,  Q.C,  and  II.  Burton  Buckley , 
for  the  liquidator. — We  admit,  on  the  au- 
thority of  Massey's  Case  (1),  that  the 
liquidator  cannot  claim  remuneration. 
But  we  claim  priority  for  his  costs  of  real- 
isation over  other  costs  in  the  liquidation. 
— In  re  The  OrienUd  Hotels  Company  (2) 
and  Ex  parte  GrisseU  (3).    The  liquidator's 

(1)  39  Law  J.  Rep.  Chanc.  492;  Law  Rep. 
9  Eq.  367. 

(2)  40  Law  J.  Rep.  Chanc.  420;  Law  Rep. 
12  Eq.  126. 

(3)  45  Law  J.  Rep.  Chanc.  620;  Law  Rep. 
3  Ch.  D.  411. 


costs  of  the  several  applications  in  the 
winding-up  rank  rateably  with  the  costs 
of  other  p>arties,  without  regard  to  order 
of  date — Ex  parte  Fereival  (4)  and  The 
Cape  Breton  Company  v.  I'enn  (5). 

[Chitty,  J.,  sent  for  the  order  in  In  re 
The  Marlborough  Club  (6),  and  found  that 
the  order  directed  the  taxed  costs  of  the 
official  liquidator  and  of  the  other  parties 
''  to  be  paid  by  the  official  liquidator  out 
of  the  assets  of  the  company."] 

Ince,  Q.C.f  and  Gould,  for  the  Sheffield 
and  Botherham  Bank  and  for  Overend  k 
Barker. — We  admit  the  claim  for  priority 
for  the  costs  of  realisation.  But  we  claim 
priority  over  the  liquidator  for  the  costs  of 
the  order  of  the  23rd  of  March,  1880, 
and  of  the  liquidator's  unsuccessful  appli- 
cation of  the  8th  of  April,  1880.  When 
there  is  external  litigation  by  a  company 
which  is  unsuccessful,  the  company,  like 
other  litigants,  must  pay  the  costs — Bailey 
and  Lectham's  Case  (7),  Ex  parte  SmiA 
(8),  The  Madrid  Bank  v.  Felley  (9)  and 
In  re  The  Home  Investment  Society  (10). 
In  such  cases  the  liquidator  is  also  per- 
sonally liable  for  costs — Ferrous  Case  (11). 
The  rules  applicable  to  external  litigation 
also  apply  to  internal  litigation.  Certainly 
the  liquidator  must  be  postponed  in  re- 
spect of  his  costs  in  Ward^s  Case. 

Kenyon  Parker,  for  Wake. — The  rule  of 
Ferrao's  Case  (11),  which  makes  the  liqui- 
dator personally  responsible  for  the  costs 
of  unsuccessful  litigation,  is  similar  to  the 
rule  in  bankruptcy — In  re  Angerstein 
(12). 

Romer,  Q.C,  in  reply. — The  liquidator 
has  been  guilty  of  no  misconduct,  and 
is  entitled  to  his  costs  in  Ward's  Cast, 
which  will  rank  rateably  with  the  other 
costs. 

(4)  Law  Rep.  6  Eq.  519. 

(5)  60  Law  J.  Rep.  Chanc.  321 ;  Law  Bep. 
17  Ch.  D.  198. 

(6)  37  Law  J.  Rep.  296;  Law  Rep.  5  Eq. 
365. 

(7)  38  Law  J.  Rep.  Chanc.  485 ;    Law  Bep. 

8  Eq.  94. 

(8)  37  Law  J.  Rep.  Chanc.  185 ;  Law  Rep. 
3  Chanc.  125. 

(9)  Law  Rep.  7  Eq.  442. 

(10)  Law  Rep.  14  Ch.  D.  167. 

(in  43  Law  J.  Rep.  Chanc  482 ;  Law  Bep. 

9  Chanc  355. 

(12)  43  Law  J.  Rep.  Bankr.  131 ;  Law  Bep, 
9  Chanc.  479. 
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Chitty,  J. — In  this  case  there  is  a  fund 
of  about  2,000/.,  in  the  shape  of  assets,  in 
the  hands  of  the  liquidator;  but  it  is 
agreed  upon  all  hands  that  the  result  of  the 
liquidation  has  been  so  unfortunate  that 
this  fund,  so  far  as  it  is  applicable  for 
costs,  is  barely,  if  at  all,  sufficient  for  pay- 
ment of  all  the  costs  that  would  rightly 
fall  upon  it,  and  the  questions  raised  before 
me  are  with  reference  to  the  priority  of 
the  various  costs. 

I  will  mention  at  the  outset  that  the 
liquidator  does  not  claim  any  priority  for 
his  remuneration.  In  fact,  he  admits,  on 
the  authorities,  that  his  remuneration  must 
be  postponed  to  the  payment  of  costs.  It 
is  unnecessary,  therefore,  to  deal  with  that 
question.  The  fund  has  been  realised  by 
the  efforts  of  the  official  liquidator,  who  is 
the  officer  appointed  by  the  Court  for  the 
purpose  of  assisting  the  Court  in  getting 
in  the  assets,  and  it  appears  to  be  unques- 
tionable that  there  can  be  no  fund,  properly 
speaking,  out  of  which  yon  can  pay  any 
costs  until  you  have  paid  the  costs  of  get- 
ting that  fund  in.  I  hold,  therefore,  that 
the  costs  which  ought  first,  in  the  order 
of  priority,  to  be  paid  out  of  the  fund, 
are  the  costs  of  the  liquidator  properly 
incurred  in  getting  in  and  realising  the 
assets. 

It  is  said  that  the  amount  of  costs  in 
the  case  is  very  large.  I  know  not  whether 
it  will  turn  out  to  be  large  or  not,  because 
that  is  a  question  for  the  Taxing  Master. 
Again,  the  costs  payable  out  of  the  fund 
are  only  such  costs  as  liave  been  properly 
incurred.  I  know  that  official  liquidators 
are  attacked,  sometimes  justly,  and  some- 
times unjustly,  about  the  costs  of  liquida- 
tion; but  it  is  forgotten  that  the  real 
cause  of  expense  is  very  often  this,  that 
persons  who  ought  to  pay  and  contri- 
bute to  the  assets  use  every  means  within 
their  power  to  avoid  and  postpone  the 
payment,  the  result  being  that  costs  are 
often  very  much  increased  by  the  steps 
that  the  liquidator  necessarily,  in  pur- 
suance of  his  duty,  is  bound  to  take  in 
order  to  get  the  assets  in.  The  costs  of 
realising  and  getting  in  the  assets  are 
larger  proportionately  where  the  persons 
who  have  to  pay  and  contribute  to  the 
estate  are  numerous  than  where  they  are 
few  in  numbeTi  because  the  demands  in- 
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stead  of  being  confined  to  a  few  persons 
are  spread  over  a  great  many. 

The  next  point  is  this.     Certain  orders 
have  been  made  in  the  proceedings  which 
I  will  proceed  to  state.     They  stand  in 
one  respect  upon  the  same  footing,  though 
there  is    some   little    difference    in    the 
language.     The    liquidator    instituted  in 
the  liquidation  what  may   bo  called    in- 
ternal litigation   against  certain  parties, 
one  being   The  Sheffield  and  Rotherham 
Bankf    who    held    a   security    from   the 
company  which  he  attacked.     The  other 
litigation  was  in  the  case  of  Overeml  d: 
Barker,    who    were   claimants   for    rent 
against  the   company.     In  The  Sheffield 
and  Rotherham  Bank  Case,  to  which  Mr. 
Wake  was  also  a  party  (and  there  is  no 
distinction  so  far  as  this  matter  is  con- 
cerned between  Mr.  Wake  and  the  bank), 
the  order  was  that  the  liquidator  "  do,  out 
of  the  assets  of  the  above-named  company, 
pay    and   retain  the   costs    of  the    said 
applicant,  and  of  the  respondents  of  the 
said  application :  such  costs  to  be  taxed  " — 
the  costs  being  the  costs  of  the  application* 
That  is  to  say,  there  is  an  order  of  the 
Court  that  both  the  costs  of  the  liqui- 
dator and  adverse  party  shall  be  paid  out 
of  the  assets. 

The  order  in  Overeiid  d;  Barker*8  Case, 
which  also  relates  to  The  Sheffield  and 
Rotherham  Bank,  is  very  much  to  the 
same  effect. 

That  order,  which  was  made  in 
chambers,  is  that  the  costs  of  the  adverse 
parties  of  that  application,  and  also  of 
another  application  mentioned  in  the 
body  of  the  order,  all  of  which  costs  were 
ascertained  at  certain  fixed  sums,  be  paid 
by  the  official  liquidator  out  of  the  assets 
of  the  company,  and  that  the  costs  of  the 
official  liquidator  himself  of  both  the 
applications  be  costs  in  the  matter. 

But  it  is  said  that  the  right  mode  of 
dealing  with  these  orders  is  to  construe 
them  in  tins  way — that  a  preference  and 
a  priority,  which  is  not  mentioned  on  the 
face  of  them,  is  given  to  the  advene 
party.  The  principle,  it  is  asserted,  is 
this,  that  for  all  purposes  the  liquidator 
is  treated  as  an  adverse  litigant,  and  that 
if  he  fails  he  must  pay  costs,  and  that  the 
fund  which  he  can  have  recourse  to  is  a 
fund  merely  for  the  purposes  of  indemnity, 
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and  nothing  more.  I  entertain  not  the 
slightest  doubt  that  the  Court,  whether 
the  Court  of  first  instance,  or  the  Court 
of  Appeal,  has  in  every  case  jurisdiction 
to  onler  the  official  liquidator  personally 
to  pay  the  costs.  The  practice  in  the 
Court  of  Appeal  has  been  to  order  him 
personally  to  pay  the  costs.  That  has ' 
been  really  put  upon  two  grounds — the 
first  being  that  he  is  an  adverse  litigant ; 
and  the  second,  which  is  perhaps  the 
minor  ground,  that  the  Court  of  Appeal  is 
not  the  Court  which  superintends  the 
liquidation.  That  is  to  say,  it  is  left  to 
the  Judge  to  whose  Court  the  liquidation 
is  attached  to  deal  with  the  costs  as  he 
may  be  advised.  But  I  think  it  Ls  an 
established  practice  that  the  order  of  the 
Court  must  be  read  according  to  the 
ordinary  meaning  of  its  terms ;  and  if  this 
were  the  whole  case,  and  there  were 
nothing  more  in  it,  I  should  decide  (and, 
60  far  as  this  point  is  concerned,  I  do 
decide)  that  there  is  no  priority  given  by 
any  of  these  orders  to  the  advene  litigant 
as  against  the  liquidator,  nor,  indeed,  any 
priority  given  to  the  liquidator  as  against 
the  adverse  litigant.  Suppose  I  had  only 
a  fund  of  200?.  to  be  dealt  with,  and 
there  were  no  other  costfl  but  those  of 
the  litigation,  and  that  the  costs  of  the 
adverse  parties  were  taxed  at  200^.,  and 
the  costs  of  the  liquidator  at  200/.,  I 
should  not  have  the  slightest  doubt  that 
the  right  mode  of  working  out  the 
order  would  be  to  pay  the  costs,  according 
to  the  well  known  principle  of  equity, 
rateably  out  of  the  fund ;  and  I  propose 
in  this  csAO,  as  for  as  those  orders  are 
concerned,  to  follow  that  principle. 

But  there  are  other  points  which  have 
arisen;  the  Court  of  Appeal  in  Ward^a 
Case,  which  was  another  case  that  arose 
in  this  liquidation,  reversed  the  order  of 
the  late  Master  of  the  Rolls,  the  Judge 
of  first  instance,  who  had  made  an  order 
adverse  to  Mr.  Ward  and  favourable  to 
the  liquidator.  The  liquidator  had,  in 
fact,  succeeded  before  the  Master  of  the 
Rolls  wholly.  The  Coiirt  of  Appeal, 
however,  reversed  the  decision  of  the 
Master  of  the  Rolls,  and  ordered  the 
Dronfield  Co.  to  pay  Mr.  Ward's  costs, 
and  there  it  stopped  short,  saying  no 
more.     It  seems  to  have  been   admitted 


by  the  liquidator,  that  under  this  order 
he  was  liable  to  pay  these  costs  personally. 
If  so,  it  is  clear  Mr.  Ward  haJs  no  right 
to  be  paid  out  of  the  fund,  but  he  gets 
those  costs  paid  to  him  by  the  liquidator, 
leaving  the  liquidator  to  take  his  dianee 
of  being  paid  out  of  the  assets  the  ooste 
which  he,  the  liquidator,  has  himself  in* 
curred,  and  the  costs  paid  by  him  to  Mr. 
Ward. 

A  point  has  been  argued  before  me 
with  reference  to  the  dates  of  the  orden. 
I  take  it  now  to  be  established  that, 
where  in  the  course  of  a  liquidation 
various  orders  are  from  time  to  time 
made  for  payment  of  costs  out  of  the 
assets,  no  priority  on  aooount  of  date  it 
given  to  the  various  persons  in  whose 
&vour  (whether  it  be  liquidator,  or 
claimant,  or  otherwise)  these  ord^^  are 
made.  That  was  the  dedsian  of  Lord 
Romilly,  Master  of  the  Rolls,  in  the  case 
of  Ex  parte  Pereival  (4).  I  have  sent  for 
the  order  in  In  re  The  Marlborough  CkA 
(6),  upon  which  Mr.  Perdval's  applicaticm 
was  made,  and  I  find  it  was  an  order 
under  which  the  liquidator  was  to  pay 
and  retain  both  Mr.  PercivaJ's  and  htt 
own  costs  out  of  the  assets.  The  Master 
of  the  Rolls  held  in  Ex  parte  Pereival  (4) 
that  the  dates  of  orders  for  payment  of 
costs  did  not  give  priority,  and,  as  far  as 
my  experience  goes,  that  rule  has  never 
been  questioned.  In  the  case  of  Ths 
Cape  Breton  Company  v.  Fenn  (5),  the 
late  Master  of  the  Rolls  stated  lus  view 
of  the  practice  (and  he  had  a  large  ex- 
perience in  these  matters)  in  this  way. 
He  says  (13),  "A  Mr.  Rooney  had 
petitioned  in  the  winding-up  to  remove 
the  liquidators.  Upon  that  application 
an  order  was  made  that  Mr.  Rooney's 
costs  should  be  paid  to  him  out  of  the 
assets  of  the  company.  It  is  well  known 
that  such  an  order  does  not  create  a 
charge  upon  the  assets ;  it  limits  the  right 
of  the  person  in  whose  favour  it  is  made 
to  payment  out  of  the  assets,  but  it  does 
not  create  a  charge  upon  them.  If  it  did, 
the  persons  in  whose  favour  such  orders 
were  made  would  have  priority  according 
to  the  dates  of  their  order ;  but  ihat  is  not 
60.     In   many    oases  the   liquidator  has 

(13)  60  Law  J.  Rep.  Chanc.  325;  Law  Bep. 
17  Ch.  D.  205. 
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priority  over  all  these  orders,  even  for 
subsequent  costs.  The  order  does  not 
create  a  charge  upon  the  assets,  but  gives 
a  right  to  get  paid  out  of  the  assets  in  a 
doe  course  of  administration,  and  nothing 
more,  and  this  was  the  right  given  to  the 
petitioner/'  But  it  is  said  that  is  a  mere 
dictum.  The  point  that  the  Master  of 
the  Eolls  was  dealing  with,  no  doubt, 
was,  whether  there  was  a  charge  created 
on  the  assets  with  reference  to  the  ques- 
tion as  to  whether  leave  ought  to  be 
given  to  use  the  company's  name  in  in- 
stituting certain  proceedings ;  but,  whether 
it  be  a  dictum  or  not,  I  take  it  to  be  a 
correct  statement  of  the  practice  of  the 
Court  with  reference  to  orders  of  this 
class. 

In  the  case  before  me,  the  liquidator 
has,  up  to  the  pi*esent  moment,  obtained 
no  order  for  ))ayment  of  his  costs  of  his 
summons  against  AVard,  and  he  now 
comes  and  asks  for  an  order  for  payment 
of  those  costs  out  of  the  assets.  If  a 
liquidator,  who,  as  I  have  said,  is  the 
officer  of  the  Court,  was  in  the  position  of 
a  trustee,  he  would  be  entitled,  as  every 
trustee  is  in  an  administration  action, 
when  he  has  done  his  duty  and  con- 
ducted  himself  properly,  to  hLs  costs  in 
priority. 

A  trustee,  if  he  is  an  adverse  litigant — 
that  is  to  say,  if  he  commences  an  action 
against  third  parties — stands  in  the  posi- 
tion of  any  ordinary  litigant,  and  he 
cannot  protect  himself  against  costs  by 
saying  he  is  a  trustee.  If  he  wants  an 
indemnity,  he,  as  is  well  known,  insti- 
tutes proceedings  for  the  administration 
of  the  trusts,  and  then  asks  the  Court  for 
leave  to  bring  or  defend  particular  actions. 
The  effect  of  that  is  that  he  is  then 
allowed,  whether  he  succeeds  or  fails,  all 
the  costs  he  has  properly  incurred  in  the 
external  litigation. 

For  some  purposes  the  liquidator  i&  in 
the  same  position  as  the  trustee ;  but  the 
liquidator  stands  in  a  different  position 
in  this  respect,  that,  aa  a  rule,  the  trustee 
in  an  administration  action,  where  he 
is  well  advised,  does  little  or  nothing 
actively.  He  generally  remains  passive ; 
claims  are  brought  in  and  he  defends 
them,  and  he  thus  acts  generally  in  % 
defensive  charactei*  and  not  in  the  (ten- 


sive. But  the  official  liquidator,  in  a 
liquidation  under  the  Companies  Acts, 
does  not  bring  before  the  Court  the  various 
claims  he  proposes  to  make.  He  institutes 
the  proceedings  at  his  own  risk.  Generally 
speiJdng,  if  he  is  a  prudent  man,  he  first 
obtains  the  opinion  of  counsel.  But  if  he 
desires  to  institute  external  litigation — 
that  is  to  say,  to  bring  an  action — he  can- 
not do  that  without  first  obtaining  the 
sanction  of  the  Court  imder  the  95th 
section  of  the  Companies  Act,  1862. 
But  in  instituting  proceedings  such  oa 
those  in  the  present  case,  the  liquidator 
docs  so  entirely  on  his  own  motion  and 
at  his  own  risk. 

I  make  these  observations  because  I  wish 
to  state  the  case  of  both  sides  with  the 
utmost  fairness.  It  is  not  asked  at  the 
Bar  that  the  liquidator's  costs,  except  the 
costs  of  realising  and  getting  in  the  assets, 
should  have  any  precedence.  So  far  I 
think  his  counsel  are  right  in  not  asking 
to  have  him  put  in  the  position  of  a 
trustee  in  an  action  for  executing  or 
administering  the  trusts  of  the  estate  of 
which  he  is  trustee,  and  for  this  reason — 
that  the  liquidator  is,  as  I  have  already 
stated,  an  acter  to  a  much  greater  extent 
than  the  trustee  is,  and  he  embarks  in 
litigation  with  his  opponente  in  the  first 
instance  at  his  own  risk  and  without 
obteining  any  leave — I  mean,  of  course, 
when  the  litigation  is  what  I  have  called  in- 
ternal— the  Companies  Act,  1862,  having 
provided  a  scheme  whereby  substantially 
all  questions  in  relation  to  the  company 
under  the  winding-up  can  be  decided  in 
the  winding-up  itself. 

But  now  there  remains  this  question  : 
Where  the  liquidator  has  not  in  any  way 
misconducted  hiuiself,  and  he  comes  (after 
special  orders  have  been  made  as  to  coste, 
such  as  the  orders  of  the  23rd  of  March 
and  the  8th  of  August,  1880,  which  I  have 
read)  to  ask  for  his  costs  of  an  application, 
the  order  on  which,  as  in  Ward^a  Case, 
does  not  provide  for  his  costs,  ought  he  to  be 
postponed  in  respect  of  these  latter  coste  1 
I  think  not.  The  argumente  I  have  heard 
on  behalf  of  those  who  obtained  the  other 
orders,  and  who  assert  that  the  liquidator, 
as  to  the  coste  in  respect  of  which  he  has 
obtained  no  order  at  present,  ought  to  be 
postponed,  seem  to  proceed  on  the  footing 
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that  the  liquidator  had  misconducted  him- 
self. 

Now  the  first  point  I  have  to  decide  is, 
whether  there  is  anything  in  the  special 
nature  of  the  costs  of  which  the  liquidator 
now  asks  an  order  for  payment  which 
renders  it  equitable  or  just  that,  in  respect 
of  those  costs,  he  should  be  postponed. 
I  have  said  before  that,  with  regard  to 
the  costs  which  have  already  been  aUowed 
him,  he  ought  not  to  be  postponed.  As 
regaixls  the  case  of  Mr.  Ward,  the  liquidator 
has  a  duty  to  discharge  towards  the  various 
persons  interested  in  the  fund — creditors, 
contributories  and  others ;  and  in  this  case 
the  liquidator,  in  discharge  of  his  duty, 
instituted  these  proceedings  against  Mr. 
Ward,  and  was  successful  before  the  Master 
of  the  Rolls.  I  think  it  would  be  a  harsh 
conclusion  to  say  that  the  officer  of  the 
Court,  who  has  only  done  his  duty,  and 
who  had  so  substantial  a  case  to  bring 
before  the  Court  that  he  succeeded  before 
the  Master  of  the  Bolls,  ought  not  to  be 
allowed  his  costs  out  of  the  fund.  I  think, 
therefore,  that  he  ought  to  be  allowed  these 
costs.  That  is  the  first  proposition.  Then 
I  think  he  ought  not,  in  respect  of  these 
costs,  to  be  postponed.  I  think  I  ought 
to  make  an  order  now  for  payment  of 
them;  but  this  order,  although  posterior 
to  the  other  orders  in  point  of  date,  will, 
accordi\;ig  to  the  principle  which,  as  I  have 
endeavoured  to  explain,  is  to  be  derived 
from  the  judgment  of  Lord  Romillyand  of 
the  late  Master  of  the  Rolls  in  the  case  to 
which  I  have  referred,  stand  in  the  same 
position  as  the  others.  I  think,  therefore, 
the  right  order  with  regard  to  the  liqui- 
dator's costs  in  that  case  is  to  give  him  his 
costs  out  of  the  assets,  subject,  of  course, 
to  taxation. 

Inasmuch  as  the  assets  are  deficient,  the 
liquidator  will  only  stand  rateably  with  the 
other  claimants  in  respect  of  all  his  costs, 
in  which  costs  I  include  those  he  has  in- 
curred in  Ward^s  Cdse,  the  costs  he  has 
paid,  and  any  other  costs  which  have  not 
been  specially  brought  to  my  attention. 
In  other  words,  he  is  in  the  same  position 
as  if  he  had  come,  as  he  might  have  done, 
the  day  after  Mr.  Ward's  case  had  been 
decided,  and  had  then  asked  for  an  order 
for  payment  of  the  costs  in  that  case  out 
of  the  assets.     The  Judge  would  then  have 


considered  whether  they  were  proper  or  not; 
and  I  now  think,  in  the  exercise  of  my 
discretion,  that  if  the  matter  had  be^i 
brought  before  me  I  should  have  said,  as 
I  say  now,  that  those  costs  were  properly 
incurred.  The  order  would  then  have  been 
made  some  months  ago,  and  I  should  have 
had  before  me  three  orders  for  payment  of 
costs  instead  of  two.  I  have  already  said 
I  do  not  think  I  ought  to  draw  any  material 
distinction  between  the  forms  of  Uie  two 
special  orders  that  have  been  made,  the 
difference  in  the  language  being  that  in 
the  one  case  the  order  was  for  payment  of 
the  liquidator's  own  costs  out  of  the  fund, 
and  in  the  other  case  the  order  was  merely 
that  his  costs  should  be  costs  in  the  matter. 
But  if  there  is  any  possible  doubt  as  to  the 
meaning  of  the  order,  I  can  remove  it  now 
by  making  an  order  giving  the  liquidator 
his  costs  that  were  made  costs  in  the 
matter,  he  being,  in  my  opinion,  entitled 
to  them.  These  costs,  therefore,  will  now 
be  ordered  to  be  paid  out  of  the  fund. 

The  result,  therefore,  is  this — ^that  the 
costs  of  realisation  and  getting  in  will 
stand  first;  the  costs  which  are  ordered 
to  be  paid  out  of  the  assets  will  all  stand 
next,  and  share  rateably.  To  avoid  any 
misapprehension,  I  will  now  order  the  liqui- 
dator's costs  which  I  have  mentioned— 
namely,  the  costs  he  has  paid  to  Mr.  Ward, 
and  the  costs  which  he  has  incurred  in 
Mr.  Ward's  case,  and  the  costs  which  were 
made  costs  in  the  matter  in  the  order  of 
the  23rd  of  March,  1880,  and  his  general 
costs  of  the  liquidation — to  be  paid  out  of 
the  assets.  But  inasmuch  as  the  assets 
appear  to  be  insufficient,  then  I  put  all  the 
various  claimants  on  the  same  footing— 
that  is  to  say,  they  are  to  rank  rateably, 
subject,  of  course,  to  the  payment  of  those 
costs  which  I  have  said  were  to  rank  in 
priority — namely,  the  casts  of  realising  and 
getting  in  the  assets. 

In  coming  to  this  conclusion  I  consider 
I  am  acting  consistently  with  all  the 
authorities.  I  do  not  purpose  to  go 
through  them.  In  the  course  of  my 
judgment  I  have  stated  as  clearly  as  I 
can  what  my  views  are.  In  the  principles 
I  have  adopted  I  do  not  think  I  have 
departed  from  those  which  Lord  Justice 
James  and  Lord  Cairns  have  laid  down. 
They  said  that  the  liquidator  ought  to  be 
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treated  as  an  adverse  litigant.  But  I  think 
the  Court  must  always  look  in  each  par- 
ticular case  to  the  orders  which  have 
actually  been  made.  Of  course,  in  the 
present  case,  if  I  thought  it  right  to  do 
so,  I  could  make  an  order  now  which 
would  postpone  all  the  liquidator's  costs — 
including  his  general  costs,  and  includ- 
ing the  costs  which  he  has  paid  and  in- 
curred in  Ward^s  Case,  and  the  costs  of 
the  other  cases — to  the  costs  of  the  other 
claimants.  But,  in  my  view  of  the  matter, 
for  the  reasons  I  have  endeavoured  to  state, 
that  would  not  be  proper.  The  costs  of 
this  application,  of  all  parties,  will  stand 
upon  the  same  footing. 

It  might  seem  a  little  disrespectful  to 
Vice-Chancellor  Malins  if  I  did  not  men- 
tion the  case  of  In  re  The  Home  Investment 
Societf/  (10).  In  that  case  the  order  was 
for  the  costs  to  be  paid  by  the  liquidator 
out  of  the  assets.  In  his  judgment  the 
Vice-Chancellor  states  the  terms  of  the 
order.  There  is  no  order  there  in  favour 
of  the  liquidator ;  and  the  Vice-ChanceUor, 
and  I  say  it  in  all  sincerity,  was  justified, 
no  doubt,  in  the  view  which  he  took  of  the 
facts  of  the  case,  in  saying  that  he  would 
treat  the  liquidator  as  an  adverse  litigant. 
On  the  facts  of  the  case  before  him  he 
treated  the  liquidator  as  an  adverse  litigant 
who  had  made  an  unfounded  claim,  and 
who  ought,  therefore,  to  pay  the  costs 
personally  as  between  himself  and  his 
adversary.  Perhaps  there  are  some  words 
towards  the  end  of  the  judgment  which 
may  look  as  if  the  Vice-Chancellor  was 
laying  down  a  general  principle.  But  I  do 
not  think,  in  reading  the  judgment  fairly, 
that  that  was  the  Vice-Chancellor's  inten- 
tion. At  the  end  of  the  judgment  he  says 
(14) :  "  Mr.  Brabant  must  be  paid  out  of 
the  assets  all  the  costs  to  which  ho  has 
been  impro|)erly  put  by  adverse  litigation 
in  priority  over  the  official  liquidator,  who 
has  entered  into  this  litigation  at  his  own 
peril ;  and  the  order  will  be  as  asked  for." 
He  was  dealing  with  the  particular  case 
before  him,  and  not  with  any  general 
principle.  

Solicitors — Emmet,  Sons  &  Stubbs,  agents  for 
Wavell  &  Co.,  Halifax ;  Geare  k.  Son,  agents 
for  B.  Wake  8c  Ck).,  ShefHeld. 
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Bacox,  V.C.  1  T  . 

1883  >         ^^  ^'  ^'  ^^^^  ^  SETTLED 

May  30.      J  estates. 

Settled  Estate  —  Tenant  for  Life  — 
Limited  Owner — Settled  Land  Act,  1882, 
ss,  44  and  58  (1),  (ix.). 

A  person  entitled  to  the  income  of  land 
under  a  trust  or  direction  for  payment 
thereof  to  him  during  his  life,  subject  to 
expenses  of  mcma^ement,  can  exercise  the 
powers  of  a  tenant  for  life,  although,  owing 
to  incurnbrances,  he  is  not  actuaUy  in  re- 
ceipt  of  any  income  from  the  settled  estate. 

Adjourned  summons. 

The  Rev.  Calvert  R.  Jones,  of  Swansea, 
by  his  will  dated  the  2nd  of  October,  1877, 
devised  his  freehold  estates  to  his  wife  and 
his  son-in-law.  Colonel  Alfred  Grey,  for  a 
term  of  2,000  years  from  the  day  of  his  death, 
upon  trust  to  raise  two  sums  of  30,000/. 
and  15,000/. ;  and  subject  thereto  and  to 
the  trust  thereof  to  the  use'  of  his  trustees 
Henry  de  la  Beche  Dillwyn,  Thomas 
Falconer,  and  Henry  Leigh  Pemberton, 
during  the  life  of  Colonel  Grey,  upon  the 
trusts  thereinafter  declared,  with  divers 
remainders  over  to  the  use  of  the  children 
of  Colonel  Grey  by  the  testator's  daughter 
for  life  and  in  tail.  The  testator  declared 
that  his  freehold  estates  were  devised  to  his 
said  trustees  as  aforesaid,  upon  trust  that 
they  the  said  trustees,  or  the  survivors  or 
survivor  of  them,  or  the  heirs  of  such 
survivor,  or  other  the  trustees  or  trustee 
for  the  time  being,  should  enter  into  the 
possession  or  receipt  of  the  same  devised 
premises,  and,  during  the  life  of  the  said 
Alfred  Grey,  continue  in  such  possession 
or  receipt,  and  manage,  or  superintend  the 
management,  of  the  same,  and  for  that 
purpose  might  employ  such  receivers, 
bailiffs,  accountants,  agents,  workmen, 
and  others  as  they  should  think  fit,  and 
might  cut  timber  and  underwood  from 
time  to  time  in  the  usual  course  of  sale  or 
repairs  or  otherwise,  and  erect,  pull  down, 
and  repair  houses,  and  other  buildings  and 
erections,  and  drain  or  otherwise  improve 
all  or  any  part  of  the  said  premises,  and 
lay  out  the  same  or  any  part  thereof  for 
building  upon,  and  for  streets,  squares  and 
roads,  and  dedicate  the  same  respectively 
to  the  use  of  the  public,  and  insure  houses, 
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buildings,  and  other  property  against  fire, 
and  make  allowances  to  and  arrangements 
with  tenants,  and  accept  surrenders  of 
leases  and  tenancies,  and  generally  might 
deal  with  the  promises  as  they  or  he  might 
do  if  they  or  ho  were  the  absolute  bene- 
ficial owner  thereof,  'wathout  being  answer- 
able for  loss  or  damage  which  might 
happen  thereby ;  and  should,  during  the 
life  of  the  said  Alfi-ed  Grey,  by  and  out  of 
the  rents  and  profits  of  the  said  devised 
premised  (including  the  produce  of  the  sale 
of  timber  and  underwood),  pay  and  dis- 
charge the  expenses  incurred  in  or  about 
such  management  or  in  exercise  of  any  of 
the  powers  aforesaid  or  tliereinafter  con- 
ferred in  relation  to  the  management  of 
tlie  same  premises  or  otherwise  in  respect 
of  the  premises,  and  all  outgoings  which 
they  or  he  should  think  fit  to  pay,  and 
keep  down  the  interest  of  any  principal 
sum  or  sums  of  money  which  for  the  time 
being  might  be  charged  by  way  of  mort- 
gage or  otherwise  ujwn  the  same  premises 
or  any  part  thereof;  and  should,  duiing  the 
life  of  the  said  Alfred  Grey,  pay  out  of 
the  residue  of  such  rents  and  profits  an 
annuity  of  400/.  to  the  son  of  his  said 
deceased  daughter  by  the  said  Alfred  Grey 
for  the  time^being  entitled  to  the  first  estate 
for  life,  or  in  tail  male  or  in  tail  next  after 
the  decease  of  the  said  Alfred  Grey,  as 
and  when  such  son  should  attain  the  age 
of  twenty-one  years ;  and  should  piy  the 
balance  of  such  rents  and  profits  to  the 
Siiid  Alfred  Grey  and  his  assigns  during  his 
life.  The  will  also  contained  a  power  of 
sale  at  the  discretion  of  the  trustees  or 
trustee.  The  testator  died  in  November, 
1877.  Henry  Leigh  Pemberton  disclaimed 
the  trust  of  the  will,  and  Thomas  Falconer 
was  dead. 

At  the  testator's  death  the  estates  were 
subject  to  mortgages  amounting  to  nearly 
80,000/.,  and  there  was  in  consequence,  at 
the  date  of  the  pi-esent  summons,  no  income 
payable  to  Alfred  Grey.  The  surviving 
trustee  did  not  consider  it  advisable,  in  the 
interests  of  the  persons  entitled  in  re- 
mainder after  Alfred  Grey's  life,  to  exercise 
the  i>ower  of  sale  given  by  the  will. 
Alfred  Gi-ey,  however,  was  anxiouS  to  have 
some  portion  of  the  settled  estates  sold,  to 
pay  off  the  encumbrances ;  and  accordingly 
took   out  a  summons  under  the  Settled 
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Land  Act,  1882,  s.  44,  for  the  opinion  of 
the  Judge,  asking :  first,  whether  he  was, 
under  the  will,  a  person  entitled  to  the 
income  of  land  thereby  settled  under  a 
trust  or  direction  for  pajrment  thereof  to 
him  during  his  own  life,  subject  to  ex. 
penses  of  management,  within  the  meaning 
of  section  58  (l)(ix.);  and,  secondly,  whe- 
ther, as  such  person  or  otherwise,  he  had 
the  powers  of  a  tenant  for  life  under  the 
said  Act. 

Marten,  Q.C,  and  Xorthmore  Lawrewse, 
for  the  summons. — The  object  of  the 
Settled  Land  Act  was  to  meet  just  sudi  a 
case  as  this,  where  the  outgoings  swallow 
up  the  whole  available  income.  Colonel 
Grey  is  a  limited  owner,  as  defined  by 
section  58  (I),  (ix.),  and  therefore  has  the 
powers  of  a  tenant  for  life  under  the  Act. 
The  Act  nowhere  says  that  actual  recdpt 
of  income  is  necessary  before  a  limited 
owner  can  exercise  the  powers  given  by 
the  Act;  section  58  (1)  (ix)  says  "  entitled  " 
to  the  income  of  land.  Colonel  Grey  is 
entitled  to  this  surplus  income,  if  there  is 
any.  The  fact  that  his  eldest  son  receives 
an  annuity  of  400Z.  cannot  make  any 
difierence. 

Oliver  A.  Saunders,  for  the  surviving 
trustee,  contra. — The  powers  of  the  Act  are 
conferred  upon  two  classes  :  first,  Tenants 
for  life ;  and  secondly.  Limited  owners, 
or  quasi  tenants  for  life  who  have  by 
section  58  (1)  the  powers  of  tenant  for 
life.  The  test  imposed  on  the  first 
class  is  being  "  beneficially  entitled 
to  possassion,"  section  2,  sub-section  5 ; 
the  test  imposed  on  the  second  class 
is  possession  and  the  right  to  income. 
Colonel  Grey  cannot,  under  the  circum- 
stances, be  entitled  to  any  income  for  some 
years  to  come,  therefore  is  not  within  the 
definition  of  a  quasi  tenant  for  life,  and 
cannot  now  exercise  the  powers  conferred 
on  limited  owners  by  section  58  (1). 

Bacon,  V.C. — No  doubt  it  is  necessary 
to  proceed  with  caution  under  this  Act, 
because  it  creates  a  wholesale  revolution  of 
the  existing  law,  and  gives  to  tenants  for 
life,  and  other  limited  owners,  powers 
which  they  would  not  otherwise  possess, 
amongst  others  a  power  of  sale.  Comisel 
for  the  surviving  trustee   has  attempted 
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in  his  argument  to  draw  a  distinction 
between  tenants  for  life  and  quasi  tenants 
for  life.  No  such  distinction,  in  my 
opinion,  exists.  A  tenant  for  life  is  a 
tenant  for  life  as  defined  by  the  Act, 
whether  in  the  actual  receipt  of  income  or 
not ;  and  the  fact  that  an  estate  is  heavily 
charged  and  encumbered  does  not  abrogate 
the  powers  conferred  on  a  tenant  for  life, 
or  other  limited  owner  who  under  section 
58  (1)  is  to  have  the  powers  of  a  tenant 
for  life.  Colonel  Grey  in  therefore,  under 
this  will,  a  person  entitled  to  the  income 
of  the  land  thereby  settled  under  a  trust 
for  payment  thereof  to  him  during  his  own 
life,  subject  to  expenses  of  management, 
within  the  meaning  of  section  58  (1)  (ix.), 
and,  as  such,  has  all  the  powers  of  a  tenant 
for  life  under  the  Act. 
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Solicitors— Hunters,  Gwatkin  &  Haynes,  for  the 
summons ;  Tamplin,  Tayler  &  Joseph,  agents 
for  St  ricks  &  Bellingham,  Swansea,  for  the 
respondent. 
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CHARLTON  V.  CHARLTON. 


North,  J. 
1883 
July  13 

Solicitor— 23  d-  24  Vict,  c.  127.  s.  28 
—  "Property  recovered  or  preserved** — 
Charge  for  Costs — Extent  of  Charge, 

Under  section  28  of  the  Act  23  d-  24 
Vict,  c,  127,  the  Court  can  declare  a  soli- 
citor entitled  to  a  charge  for  costs  on  the 
whole  of  the  property  recovered  or  preserved 
through  his  instrumentality ,  and  not  merely 
on  his  own  dienVs  interest  in  that  pro- 
perty, 

Berrie  v,  Howitt  (39  Law  J.  Rep. 
Chanc.  319;  Law  Rep.  9  Eq.  1)  not  fol- 
io wed. 

Petition. 

This  was  a  petition  by  Messrs.  Francis 
H.  Jackson  and  Gilbert  B.  Jackson,  soli- 
citors, for  a  charging  order  in  respect  of 
their  costs  under  the  statute  23  &  24  Vict, 
c.  127.  8.  28. 

Thomas  Charlton,  the  testator  in  the 
actioDy  diedy  in  the  year  1872,  possessed 


of  extensive  collieries  in  the  county  of 
Durham ;  and  having  by  his  will  devised 
this  property  to  three  of  his  sons,  the  de- 
fendants Edward  Charlton,  Robert  Hedley 
Charlton  and  Thomas  Charlton,  upon  trust 
to  sell,  and  to  pay  the  income  to  his  wife 
Charlotte  Charlton  for  her  life,  with  re- 
mainder to  his  children,  as  therein  men- 
tioned. 

The  trustees,  instead  of  selling  the  pro- 
perty,  carried  on  the  coUieiy  business 
themselves.  In  1876  they  went  into 
liquidation,  the  business  having  proved 
unsuccessful. 

In  February,  1877,  the  above-mentioned 
action  was  commenced  by  two  of  the 
children  of  the  testator  against  the  trustees 
of  his  will  for  the  administration  of  his 
estate,  and  for  (amongst  other  things)  a 
declaration  that  the  trustees  had  been 
guilty  of  a  breach  of  trust. 

In  April,  1878,  a  deci*ee  was  made  in 
the  action ;  and  shortly  afterwards  Char- 
lotte Charlton,  spinster,  and  William 
Charlton,  two  of  the  children  of  the  tes- 
tator, obtained  liberty  to  attend  pro- 
ceedings. 

On  the  29th  of  August,  1879,  Charlotte 
Charlton,  the  widow,  died.  Up  to  this 
time  Mr.  H.  W.  Chatterton  was  the  soli- 
citor of  all  the  parties  to  the  action. 

By  an  order  dated  the  7th  of  July, 
1880,  the  petitioners  Messrs.  Jackson  were 
appointed  solicitors  to  all  the  parties  to 
the  action ;  and  by  an  order  made  shortly 
afterwards  they  were  appointed  solicitors 
to  the  two  persons  having  liberty  to 
attend. 

It  appeared  that  the  most  valuable  por- 
tion of  the  assets  of  the  testator  consisted 
of  certain  collieries  in  the  county  of  Dur- 
ham; that  on  the  4th  of  July,  1878,  an 
order  had  been  made  in  the  action  that 
the  then  receiver  in  the  action  should  be 
at  liberty  to  abandon  the  collieries ;  that 
in  the  early  part  of  the  year  1882,  by  the 
exertions  of  Messrs.  Jackson,  an  agree- 
ment was  entered  into  between  William 
Charlton  and  Alfred  Charlton,  on  behalf 
of  themselves  and  the  other  beneficiaries,  of 
the  one  part,  and  W.  B.  Peat  of  the  other 
part,  containing  the  terms  upon  which 
Mr.  Peat  was  willing  to  take  charge  of 
the  collieries,  and  provide  the  moneys 
required  to  keep  the  same  going,  which 
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agreement  was,  on  the  22nd  of  May,  1882, 
approved  by  the  Court ;  and  that,  as  the 
result  of  the  agreement,  the  collieries 
were  sold  for  a  sum  of  17,300^.,  which, 
after  payment  thereout  of  the  charges 
thereon,  would  leave  a  balance  of  about 
4,500/.  for  the  estate. 

In  July,  1882,  Messrs.  Jackson  ceased 
to  act  as  solicitors  for  the  defendant  Robert 
H.  Charlton. 

On  the  23rd  of  October,  1882,  letters  of 
administration  to  the  estate  of  Charlotte 
Charlton,  the  widow,  were  granted  to 
Janet  Charlton,  the  wife  of  the  defendant 
Robert  H.  Charlton,  the  value  of  her 
estate  being  sworn  under  100/. 

In  the  months  of  March  and  April, 
1883,  Messrs.  Jackson  ceased  to  act  as 
solicitors  for  the  plaintiffs  in  the  action 
and  the  defendant  Edward  Charlton.  They 
still  continued  to  act  for  the  defendant 
Thomas  Charlton  and  for  William  Charlton. 

They  now  presented  this  petition,  stating 
that  the  whole  of  the  different  proceedings 
taken  by  them  on  behalf  of  the  parties  to 
the  action  had  hitherto  been  successful, 
and  had  resulted  in  the  preservation  to  the 
estate  of  the  collieries  and  the  purchase- 
money  thereof,  and  also  in  the  recovery 
and  preservation  of  the  sums  of  money 
therein  mentioned,  and  that  in  the  course 
of  such  proceedings  they  had  incurred 
heavy  costs ;  and  prayed  a  declaration  that, 
as  the  solicitors  employed  by  the  plaintiffs 
and  defendants,  and  Charlotte  Charlton 
and  William  Charlton,  parties  attending 
proceedings  in  the  action,  they  were  en- 
titled to  a  charge  upon  the  said  sums  of 
money,  and  the  balance  of  the  sum  of 
17,300/.  remaining  after  payment  thereout 
of  the  moneys  due  to  Mr.  Peat,  for  their 
taxed  costs,  charges  and  expenses. 

The  main  question  in  argument  was 
whether,  under  section  28  of  the  Act,  the 
solicitor's  costs  are  a  charge  on  the  whole 
of  the  "  property  recovered  or  preserved," 
or  only  on  his  own  client's  interest 
therein. 

Cooksoiiy  Q.C.,  and  Setuard  Brice,  for 
the  petition. — The  proceedings  which  the 
petitioners  took  were  undoubtedly  bene- 
ficial to  the  estate. 

Under  section  28  of  the  Act  23  k  24 
Vict.  c.  127,  the  solicitors  are  entitled  to 


a  charge  upon  the  whole  of  the  ''  property 
recovered  or  preserved,"  and  not  merely 
upon  the  interest  in  it  of  the  parties  who 
employed  them — Bailey  v.  BirchaU  (1), 
Pinkerton  v.  EctsUm  (2),  BuUey  v.  BuUey 
(3),  Catlow  V.  Callow  (4)  and  Greer  v. 
Young  (5). 

The  decision  in  Berrie  v.  HowiU  (6)  is, 
"  no  doubt,  directly  opposed  in  princi[de 
to  Bailey  v.  BirchaU"  (1) — per  Wickens, 
V.C.,  in  In  re  Keane  (7).  But  Berrie  v. 
Howitt  (6)  was  disapproved  of  in  BuUey 
V.  BtMey  (3),  and  must  now  be  considered 
as  overruled. 

Everitt,  Q.C.,  and  A.  a5.  TerreU,  for 
Janet  Charlton,  the  administratrix  of  the 
tenant-for-life. — From  the  death  of  Chai^ 
lotte  Charlton  in  August,  1879,  down  to 
October,  1882,  there  was  no  representative 
of  her  estate.  She  is,  therefore,  in  no  way 
bound  by  what  was  done  under  the  order 
of  the  22nd  of  May,  1882,  with  reference 
to  the  collieries,  as  she  was  not  represented 
at  the  time. 

'  She  was  not  a  party  to  the  action,  and 
cannot  be  said  to  have  employed  the  soli- 
citors. "  What  the  statute  gives  is  only  a 
charge  on  the  property  of  the  person  who 
employs  a  solicitor,  and  that  cannot  be  ex- 
tended to  the  property  of  other  persons 
who  have  not  employed  the  solicitor" — 
per  Lord  Romilly  in  Berrie  v.  Howitt  (6). 
Her  interest,  therefore,  must  not  he  af- 
fected by  the  charging  order. 

Glasse,  Q.C,  and  A,  d,B,  TerreU]  and 
Cozens- Hardy,  Q.C,  and  Northniore  Laxc- 
rence,  for  other  respondents. 

North,  J.  [after  stating  the  facts,  and 
coming  to  the  conclusion  that — first,  two 
sums,  amounting  together  to  433/.;  se- 
condly, a  sum  of  750/.  payable  by  Mr.  H. 
W.  Chatterton  for  costs  overpaid  to  him; 
and  thirdly,  the  balance  of  the  sum  of 
17,300/.  (the  proceeds  of  sale  of  the  lease- 

(1)  2  Hem.  &  M.  371. 

(2)  42  Law  J.  Rep.  Chanc.  878  ;  Law  Rep. 
16  Eq.  490. 

(3)  47  Law  J.  Rep.  Chanc.   841 ;    Law  Rep. 

8  Ch.  D.  479. 

(4)  Law  Rep.  2  C.P.  D.  362. 

(5)  Ante,  p.  915. 

(6)  39  Law  J.  Rep.  Chanc.  119;  Law  Rep. 

9  Eq.  1. 

(7)  40  Law  J.  Rep.  Chano.  617;  Law  Bep. 
12  Eq.  115. 
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hold  collieries),  after  deducting  certain 
charges  thereon,  were  "  property  recovered 
or  preserved"  by  the  petitioners,  con- 
tinued] : — 

It  is  said  that  there  is  no  power  to 
charge  the  interest  of  Janet  Charlton,  be- 
cause the  charge  can  only  be  given  upon 
the  share  or  interest  of  the  person  who 
employs  the  solicitor.  The  Act  does  not 
say  that  the  charge  is  to  be  upon  the  share 
of  the  person  employing  the  solicitor  who 
recovera  or  preserves  the  fund.  That  may 
be  the  meaning  of  the  Act,  but  there  are 
no  words  in  the  Act  which  say  so  in  clear 
terms. 

Looking  at  the  question  as  one  of  prin- 
ciple, this  state  of  things  might  happen. 
One  of  several  residuary  legatees  brings  an 
action  to  administer  an  estate ;  and  in  the 
course  of  that  administration  has  to  take 
proceedings  to  recover  an  outstanding  fund, 
and  succeeds  in  obtaining  that  fund  for 
the  estate.  The  solicitor  of  the  plaintiff 
has,  beyond  all  question,  some  claim  on 
the  fund.  Is  it  to  be  a  claim  limited  to 
the  share  of  his  own  particular  client  in 
the  fund,  or  something  more?  It  seems 
to  me,  on  principle,  that  it  ought  to  be 
something  more.  Therefore,  if  the  matter 
were  free  from  authority,  I  should  say 
that  in  that  case  the  solicitor  would  be 
entitled  to  have  a  charge  on  the  fund 
recovered,  although  he  only  acted  on  the 
instructions  of  one  of  several  persons  en- 
titled to  share  in  the  fund  when  it  was 
recovered. 

But  the  matter  is  not  untouched  by 
authority,  for  four  or  ^ve  cases  have 
^een  cited  to  me  which  bear  upon  it. 
Bailey  v.  BirchaU  (1)  was  cited  by  coun- 
sel for  the  petitioners.  Lord  Hatherley, 
in  giving  judgment,  says,  "  Even  were  I 
to  assume  that  the  plaintiff  (Bailey)  in 
the  first  suit  wrongly  claimed  an  in- 
terest in  the  property  in  question,  he  yet 
did  so  with  such  a  shew  of  right  as  to 
authorise  the  appointment  of  a  receiver, 
and  the  payment  of  the  costs  of  that  ap- 
pointment out  of  the  estate."  The  result 
was  that,  although  the  petitioner  did  not 
represent  the  persons  entitled  to  the  whole 
fund,  but  only  some  of  the  persons  in- 
terested in  the  fund,  an  order  was  made 
that  there  must  be  ''  a  charge  upon  the 
estate  of  the  testator  Joseph  Barnes  for 
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what  is  due  to  him  (the  petitioner)  in  re- 
spect of  his  costs  against  the  several  par- 
ties mentioned  in  the  order  of  the  27th 
of  February,  1862,  for  whom  he  acted  as 
solicitor."  Therefore  that  is  an  express 
decision  that  there  may  be  a  charge  for 
the  costs  of  the  solicitor  upon  the  whole 
fund.  Then  it  is  said*  that  that  suit 
resulted  in,  amongst  other  things,  the  ap- 
pointment of  a  receiver,  which  was  for  the 
benefit  of  all  parties  concerned ;  and  that 
the  order  was  made  with  the  concurrence 
of  all  parties,  and  that  it  was  therefore 
right  that  the  solicitor  should  have  his 
costs  against  the  estate.  But  the  Act 
says  there  is  to  be  a  statutory  right ;  and 
the  question  is,  to  what  extent  is  it  to  gol 
If  the  true  construction  is  that  the  costs 
are  to  be  paid  only  out  of  the  share  of 
the  person  or  persons  employing  the  soli- 
citor, then  he  could  not  have  a  legal 
charge  on  the  whole  fund,  notwithstand- 
ing the  concurrence  of  the  other  parties 
to  the  action.  That  case,  therefore,  is  an 
express  decision  in  favour  of  this  appli- 
cation. 

The  next  case  is  Berrle  v.  Ilowitt  (6). 
There,  by  a  settlement,  certain  real  estate 
was  assured  to  the  use  of  A  for  life,  with 
remainder  to  his  children  as  he  should  by 
deed  or  will  appoint;  and  in  default  of 
appointment  to  the  use  of  his  children  as 
tenants-in-common  in  tail,  with  cross-re- 
mainders between  them  in  tail.  By  the 
decree  made  in  the  action  it  was  decided 
that  the  appointments  made  by  the  will 
of  A,  subsequent  to  certain  life  estates 
given  to  his  children,  were  void  for  re- 
moteness. Nothing  was  said  in  the 
decree  about  costs,  the  Court  being  of  opi- 
nion that  each  party  ought  to  pay  his 
own  costs.  By  virtue  of  this  decree,  B, 
one  of  the  defendants,  became  entitled  to 
an  estate-tail  in  possession  in  certain  un 
divided  shares  in  the  property.  He  died 
a  bachelor,  and  after  his  death  his  soli- 
citor presented  a  petition  to  have  his  costs 
declared  a  charge  upon  these  shares,  and 
the  Master  of  the  Rolls  (Lord  Romilly) 
decided  that  he  could  not  have  a  charge. 
He  says,  "  I  think  there  cannot  be  any 
charge.  What  the  statute  gives  is  only  a 
charge  on  the  property  of  the  person  who 
employs  a  solicitor,  and  that  cannot  be 
extended  to  tlie  property  of  other  person^ 
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who  hare  not  employed  the  solicitor. 
Here  there  ai-e  ft  number  of  Buoceasive 
tenants-in-tail.  The  first  tenuit-iii-tail 
emplojB  a  solicitor  to  defend  him  in  the 
suit,  aud  that  solicitor  gets  a  charge  on 
the  estate  of  his  client,  but  not  on  Uie 
estates  ia  remainder.  If  the  client  bars 
the  estate-tail,  and  gets  the  fee,  the  soli- 
citor gets  a  charge  on  the  fee ;  hut  if  he 
does  not,  then  the. interest  of  the  client 
IB  gone,  and  it  is  only  on  his  interest 
that  the  solicitor  has  a  char^.  I  think 
that  is  the  meaning  of  the  Act — though  it 
ought  to  be  oouBtrued  liberally ;  it  would 
be  a  very  strong  thing  to  make  one  man 
pay  another's  costs."  It  was  suggested  by 
Mr.  Cookson  that  the  decision  in  Berrie  v. 
Howilt  (6)  might  be  put  on  this  ground, 
that  it  was  impoBsible,  in  the  face  of  the 
decree  in  that  suit,  to  throw  the  coste  of 
one  party  upon  the  share  of  another.  But 
that  does  not  appear  to  have  been  the 
grouad  of  the  argument,  and  it  certainly 
was  not  the  ground  of  the  judgment.  There 
may  have  been  some  good  reason  why  that 
point  was  not  raised.  In  fact,  it  was  not 
raised ;  and  it  was  not  the  ground  upon 
which  the  Master  of  the  Rolls  decided 
the  case.  That  case,  certainly,  is  an  ex- 
press authority  for  Janet  Charlton,  I 
cannot  reconcile  the  two  cases  of  Bailey  v. 
Birchall  (1)  and  Berrie  v.  HowUt  (6).  In 
In  re  Keatte  (7)  Vice-Chancellor  Wickens 
said  that  the  two  cases  struck  him  as 
being  directly  opposed  in  principle. 

The  next  authority  is  the  case  of  Pin- 
kerton  v.  Boston  (2),  decided  by  Lord 
Selbonte,  sitting  for  the  Master  of  the 
Rolls.  In  that  cose  the  petitioner  failed, 
because  his  Lordship  thought  that  the 
property  had  not  been,  as  a  piatter  of  fact, 
recovered  or  preserved  ;  but  the  case  was 
dted  for  this  passage  in  the  judgment. 
The  case  of  Bailey  v.  Birchalt  (1)  and 
other  cases  having  been  cited,  his  LordBhip 
says,  "Here" — that  is,  in  this  Act  — 
"  the  Legislature  has  given,  not  a  charge, 
but  a  power  to  the  Court  to  create  a  charge 
for  a  solicitor's  costs  upon  '  property  re- 
covered or  preserved,'  when  meritorious 
services  of  the  solicitor  hare  resulted  in 
such  recovery  or  preservation.  This  has^ 
undoubtedly,  received  a  liberal  interpreta- 
tion, and  has  been  held  to  apply  even  to 
property  not  belonging  to  the  client   by 


whom  the  solicitor  has  been  employed, 
has  also  been  applied  to  a  case  in  w 
property  was  deemed  to  have  been 
served  by  the  appointment  of  a  recei 
upon  an  interlocutory  motion  bef<nt 
cree."  In  that  case  the  Lord  Chano 
had  fully  before  him  the  decision  in  Bi 
V.  BirahaU  { 1 ),  and  he  quotes  it,  appare 
with  approbation,  certainly  not  with 
approbatioD. 

The  next  case — BtiUey  v.  BvUey  ( 
is  a  more  important  one.  In  that 
Yice-Chanoellor  Bacon,  in  giving  j 
ment,  says,  "  It  is  of  great  import 
that  the  statute  which  has  been  so  ( 
referred  to  should  be  well  understood, 
not  carried  beyond  its  true  me&ninf 
though  the  Courts  have  said  occasioi 
that  it  muBt  be  hberally  construed, 
not  know  any  more  Uberul  or  mote  just 
of  constming  it  than  by  considering  ^ 
the  words  of  the  statute  are,  and  bei 
in  mind  what  the  policy  of  the  lai 
The  law  of  salvage  is  well  enough  kn< 
depending  upon  plain  prindples,  not 
subject  of  any  particular  statute  (ei 
the  Shipping  Acts),  nor  depending  i 
any  statutory  enactment.  A  ship  at 
about  to  founder  is  saved  by  some  e 
vessel.  Then  there  cornea  the  queetit 
the  right  of  the  salvors  to  be  paid 
money  coming  to  them  out  of  that 
and  its  contents.  There  ia  no  enquii 
to  who  is  the  owner  of  the  ship.  No1 
ever  heard  of  such  a  thing.  The  la' 
if  you  save  a  sinking  ship,  you  shal 
paid  what  is  just  out  of  the  value  of 
ship.  That  I  take  to  be  the  princip 
the  Solicitors  Act  referred  to,  for 
words  are  distinct  anil  clear,  and  c 
into  eOect  plainly  that  principle."  [T 
after  reading  the  words  of  the  sectioc 
continues  :]  "  The  words  of  the  sts 
appear  to  me  to  be  beyond  doubt,  and 
only  question  I  have  to  ask  mjsel 
what  is  the  property  that  has  been 
served)  It  is  quite  indifferent  who 
the  owner  of  it ;  if  the  property  has  I 
preserved,  the  solicitor  is  entitled,  ace 
ing  to  the  words  of  the  statute,  t 
clwrgs  upon  it  for  his  ooets,"  The 
then  came  before  the  Court  of  Appeal 
the  course  of  the  argumoit  Ulb  Masb 
the  Bolls  says  that  he  doubta  the  soi 
neee  of  the  deddon  in  B«rrio  t.  St 
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(6).  Then,  in  giving  judgment,  he  says, 
"  The  whole  of  the  property  was  preserved 
Ky  the  solicitor  of  John  Bulley  from  the 
attack  made  upon  it  by  the  plaintiff  in 
the  suit  of  BvMey  v.  BvMey  (3),  who 
claimed  the  whole ;  and  even  tS.  we  are  to 
construe  the  Act  as  contended  on  the  part 
of  the  appellant,  by  saying  that  the  pro- 
perty to  be  preserved  must  be  the  property 
of  the  client  of  the  solicitor — even  in  that 
narrow  view  of  the  Act,  to  which  I  am 
by  no  means  prepared  to  assent,  still  this 
order  would  be  right,  because  the  whole 
estate  was  the  property  of  the  defendant 
as  trustee,  and  as  being  the  person  who 
was  to  defend  it  in  the  suit."  Then  Lord 
Justice  Cotton  says,  "  The  question  turns 
upon  the  construction  of  section  28  of  the 
Solicitors  Act,  with  reference  to  the  pai*- 
ticolar  facts  of  the  case.  That  section 
does  not  say  that  a  charge  is  to  be  given 
against  the  interest  of  the  parties  by  whom 
the  solicitor  is  employed,  but  that  when 
the  solicitor  is  employed  to  prosecute  or 
defend  any  suit,  it  shall  be  lawful  to  the 
Court  to  give  him  a  charge  for  his  costs, 
charges  and  expenses  on  any  property  re- 
covered or  preserved  through  the  instru- 
mentality of  any  such  attorney  or  soli- 
citor." 

Then  there  is  the  very  recent  case  of 
Greer  v.  Young  (5),  befoi'e  the  Court  of 
Appeal.  If  this  case  had  turned  upon 
that  authority,  I  should  have  taken  time 
to  consider  my  judgment,  in  order  that  I 
might  see  a  detailed  report  of  that  case. 

I  might  choose  between  Bailey  v.  Bir- 
chaU  (1)  and  Berrie  v.  Uowitt  (6).  Bailey 
V.  Birchall  (1)  is  the  earlier  decision  ;  but 
it  was  approved  of  by  Lord  Selborne  in 
Pinkerton  v.  Boston  (2)  and  by  Vice- 
Chancellor  Bacon  in  BiUley  v.  BvMey  (3)  ; 
and  when  that  case  came  before  the  Court 
of  Appeal,  Berrie  v.  Iloivilt  (6)  was  ex- 
pressly disapproved  of  by  the  Master  of 
the  Rolls.  Looking  at  all  these  authori- 
ties, I  have  no  doubt  that  the  conclusion 
I  must  come  to  is  that  the  charge  need 
not  be  confined  to  the  share  of  the  person 
employing  the  solicitor. 

A  suggestion  was  made  that  there  could 
not  be  any  charge  in  respect  of  untaxed 
costs.  But  the  answer  to  that  seems  to 
me  to  be  that,  although  the  amount  to 
be  charged  can  only  be  in  respect  of  taxed 
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costs,  the  order  for  taxation  may  be  made 
now ;  and,  in  fact,  the  section  expressly 
says  that  the  Judge,  in  making  the  charg- 
ing order,  may  order  taxation. 

Under  these  circumstances  there  must 
be  a  declaration  that  the  petitioners  are 
entitled  to  a  charge  upon  the  sums  I  have 
mentioned  for  their  costs,  charges  and  ex- 
penses properly  incurred  of  and  in  rela- 
tion  to  the  action,  with  a  direction  for 
taxation  and  other  consequential  direc- 
tions ;  and  there  must  not  be  any  words 
in  the  order  to  except  the  interest  (if  any) 
of  Janet  Charlton  from  its  operation. 


Solicitors— Jackson  &  Evans,  for  petitioners; 
H.  W.  Chatterton,  for  the  respondent  Janet 
Charlton  and  others  ;  Bolton,  Robbins  k  Co., 
for  other  respondents. 


Pearson,  J.  1 

1883.  >         WILSON  V.  COXWELL. 

May  7.      J 

Executor  of  One  of  Two  Executors — 
Retainer — Claim  to  retain  by  Deceased 
Executor  in  his  Lifetime. 

Af  one  of  two  executors,  was  a  simple 
contract  creditor  of  his  testator,  A  died, 
having  in  his  lifetime  claimed  a  right  to 
retain  hi  respect  of  his  debt,  leaving  his  co- 
executor  surviving: — Held,  thai  the  exe- 
cutors of  A  had  a  right  of  retainer,  out 
of  assets  of  the  testator  in  Court,  as  against 
the  simple  contract  creditors. 

Further  consideration. 

This  was  a  creditor's  suit  instituted  to 
administer  the  estate  of  J.  R.  Stebbing, 
who  died  in  June,  1874.  In  November, 
1874,  the  plaintiff  obtained  the  usual 
administration  decree.  The  defendants 
were  Edward  Coxwell  and  Henry  Sandy, 
the  two  executors  of  the  will  of  J.  R. 
Stebbing. 

On  the  22nd  of  June,  1878,  an  order  waa 
made  in  the  action  that  the  defendant 
Edward  Coxwell  (a  simple  contract  credi- 
tor) should  rank  as  a  ci^tor  of  the  testa- 
tor for  a  sum  of  364/.,  without  prejudice  to 
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Aeeonnt — reopening :     defaulting    liquidator : 
surety.    See  Company,  7. 


wilful  default.    See  Administration,  3. 


Aeknowledgment  of  Debt.  See  Limitations, 
Statutes  op,  1. 

Aeknowledgment — deed :  married  woman  :  con- 
currence of  husband.  See  Husband  and 
Wife,  2. 

Aeqnieseence.    See  Covenant,  2. 

Action— tort :  survival  of  cause  of  action.  See 
Practice,  16 ;  Solicitor,  1 ;  Trespass. 

Ademption— specific  bequest.    See  Will,  22. 

Abjudication.    See  Bankruptcy,  6, 15. 

Administration — devise  of  real  estate  contracted 
to  be  purchased  by  testator  :  unpaid  pur  chase- 
money:  vendor's  lien:  conversion:  Locke  King's 
aets,n  4"  18  Vict.  c.  113;  30*5'  31  Vict,  d.  69; 
40  <5*  41  Vict.  c.  34 :  rescission  of  contract 
after  death  of  testator:  compromise:  rights 
of  devisees  of  real  estate'] — A  testator  having 
in  his  lifetime  contracted  to  purchase  certain 
real  estate,  by  his  will  dated  in  1881  (after 
Locke  King's  Acts)  devised  it  specifically  to 
his  daughter  M.,  with  remainder  to  her  chil- 
dren,  and  died  without  having  completed  the 
purchase  or  paid  all  the  purchase-money. 
His  personal  estate,  which  was  barely  suffi- 
cient  to  pay  the  purchase-money,  was  un- 
disposed of,  so  that  it  devolved  upon  his 
next-of-kin ;  but  he  did  not  in  his  will  either 
expressly  or  impliedly  intimatej  any  intention 
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that  the  unpaid  purchase-money  should  be 
paid  out  of  his  personal  estate.  After  his 
death  a  compromise  was  effected  between 
the  vendor  of  the  property  and  the  executor 
and  trustee  of  the  will,  resulting  in  the 
rescission  of  the  contract ;  and  this  com- 
promise was  duly  confirmed  by  an  order  made 
in  an  action  for  the  administration  of  the 
testator's  estate.  The  devisees  of  the  real 
estate  claimed  to  be  entitled  to  so  much  of 
the  personal  estate  as  was  equivalent  to 
the  purchase-money  of  the  land  contracted 
to  be  bought,  on  the  ground  that  there  was 
a  conversion  by  the  testator  of  his  personal 
estate,  and  that  the  provisions  of  Locke 
King's  Acts  did  not  apply : — Ileld,  that 
this  was  a  case  of  vendor's  lien,  and  came 
within  the  provisions  of  Locke  King's  Acts 
Amendment  Act  (40  &  41  Vict.  c.  34);  that 
all  that  the  devisees  could  have  been  en- 
titled to  was  the  purchased  property  charged 
with  the  unpaid  purchase-money;  and  that 
therefore,  the  personal  estate  being  of  less 
amount  tlian  the  unpaid  purchase-money, 
they  were  not  entitled  to  anything.  Held 
also,  that  if  the  claim  had  been  otherwise 
good,  the  compromise  would  have  been  fatal 
to  it.  Jn  re  Cocheroft,  Broadbent  v.  Groves, 
811 


2.  ^—  jrractice :  executors  :  misconduct :  trial : 
order  XXX  VI.  rule  6] — Where  in  an  admin- 
istration action  against  executors  misconduct 
by  them  was  alleged,  and  special  declarations 
and  accounts  claimed,  at  the  trial  the  Court 
refused  to  reserve  the  question  of  the  plain- 
tiff's right  to  special  relief.  In  re  Armitage, 
Smith  V.  Armitage,  711 

8,  ^— ^practice :  milful  default :  order  XXXIII. 
rule  6 ;  order  XL.  rule  11]  -An  ordinary 
administration  order  had  been  made  under 

A 


u 


CHANCERY  DIVISION. 
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Order  XL.  rule  11,  in  an  action  in  which 
wilful  default  was  alleged,  and  an  account 
on  that  footing  claimed.  Such  account  was 
ordered  on  the  further  hearing.  In  re  Synwm. 
Luke  V.  Tonkin,  709 

.•—  annuity  :  insufficient  estate  :  tenant-for- 
life  and  remainderman.    See  Will,  2. 

—  costs  of  bankrupt  trustee.    See  Costs,  1. 

—  domicil :  Scotch  testator.    See  Jurisdic- 
tion, 1. 

—  practice :  discretionary  powers  of  trustees. 
Sec  Trust  and  Trustee,  6. 

^^  retainer :  executor's.    See  Kxecutor. 


right  of  residuary  legatee  to  have  fund 


brought  into  Court.    See  Will,  23. 


tenant -for-life  and  remainderman  :  power 


to  postpone  sale.    Sec  Tenant-for-life,  2. 

-»  trustee  carrying  on  business:  right  of 
creditor  against  trust  estate.  S^  Trust  and 
Trustee,  3. 


undischarged    bankrupt :     after-acquired 


property.    See  BANKRUPTCn*,  37. 

Administrator— right  of  retainer.  See  Exe- 
cutor. 

Agent— sale  of  house :  false  representation. 
See  Vendor  and  Purchaser,  1. 

AMtTL—gtattite :  oonstrurtion :  7  Anne,  c.  5 :  i 
Geo.  2.  c.  21  .•  13  Geo.  3.  c.  211— By  the  com- 
mon law  a  person  bom  in  a  friendly  foreign 
country,  where  his  father  is  in  the  military 
service  of  the  British  Crown,  is  not  a  British 
subject.     De  Geer  v.  Stone,  67 

The  status  of  a  British  subject  is  not  extended 
by  statute  beyond  grandchildren  of  the  last 
ancestor  born  in  British  territory.    Ibid, 

Annuity.    See  Will,  1-4. 

Appeal.   See  Bankruptcy,  23 ;  Practice,  1-4. 

costs,  for.    See  Costs,  5;  Voluntary 

Settlement. 

Appointment.    See  Power. 

Apportionment— capital  and  income.  See 
Tenant-for-ufe,  2. 


charity  income.-    See  Charity,  1. 

costs  of.    See  Costs,  2. 

Arbitration— Building  Societies  Act,  1874.  See 
Building  Society,  l. 

»—  coflts  of  award:  "creditor."*  See  Com- 
pany, 11. 

finality  of  order  of  reference :  disoovery. 

See  Practice,  21. 

Artiiani  and  Labonrert'  Dwellings  Improvt- 
mant  Act,  1875  (38  ^  39  ^^ict.  e.  36),  s.  20  : 
easement :  extinguithment  of  eoiement  affect- 
ing land  purehaaed  hy  local  autlufrity :  right 
to  compensation'] — The  effect  of  section  20  of 
the  Artisans  and  Labourers*  Dwellings  Im- 
provement Act,  1875,  is  that  upon  the  pur- 
chase of  land  by  a  local  authority  for  the 
purpose  of  carrying  into  effect  a  scheme  under 
the  Act,  all  easements  whatsoever  affecting 
the  land  become  thenceforth  extinguished, 
subject  only  to  this,  that  compensation  is  to 
be  paid  by  the  local  authority  to  persons  in- 
jured in  manner  provided  by  the  section. 
Stvainst&n  v.  Finn  and  The  Metropolitan  Board 
of  Works,  236 

A  local  authority,  under  the  powers  of  the 
above  Act,  purdhased  and  took  a  certain  house 
for  the  purposes  of  an  improvement  scheme. 
The  plaintiffs,  the  owners  of  adjoining  land, 
claimed  to  be  entitled  to  a  right  to  8U[^)ort 
to  a  building  thereon  from  the  house  so  par- 
chased,  and  brought  an  action  to  restrain  the 
local  authority  from  removing  the  houjie  in 
such  a  way  as  to  interfere  with  the  plaintiffs* 
right  to  support.  The  local  authority  had 
ti^en  no  proceedings  to  purchase  the  sdleged 
easement  of  the  plaintiffs : — Held,  that  the 
only  right  the  plaintiffs  could  have  was  to 
receive  compensation  under  the  above  section, 
and  that  their  action  must  therefore  fail  Ibid. 


2. easement :  right  to  lighf] — A  right  to 

light  over  lands  is  an  easement  within  the 
meaning  of  section  20  of  the  Artisans  and 
Labourers*  Dwdlings  Improvement  Act,  1875. 
JBadham  v.  Marris,  2Zln 

kXXMXihmiMA^deJauUing  trustee:  inakiUtg  f# 
pay,  when  not  a  ground  for  refusing  attaek- 
ment :  debtors  aet^  1869,  t.  4,  tub-s.  3:  deUm 
act,  1878,  s.  1] — The  exception  contained  in 
section  4,  sub-section  3,  of  the  Debtors  Act, 
1869,  was  intended  for  the  punishment  of 
fraudulent  trustees,  not  merely  in  order  to 
inflict  personal  inconvenience  on  the  de- 
faulters, but  to  deter  other  trustees  from 
committing  fraudulent  breaches  of  trusts  In 
re  KnoKles,    I>oodson  v.  Turner,  685 

Where,  therefore,  a  trustee  baa  oommitted  % 
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fraudulent  breach  of  trust,  the  fact  that  he 
is  unable  to  pay  the  moneys  in  respect  of 
which  he  is  in  default  is  not  a  sufficient 
ground  to  induce  the  Court,  in  the  exercise 
of  its  discretion  under  the  Debtors  Act,  1878, 
to  refuse  to  allow  an  attachment  to  issue 
against  him.    Ibid. 

—  service.    See  Pbacticb,  7. 

Attomeyi  Aot — (6  k  7  Vict.  c.  73).  See  Costs, 
10. 

Attomment.    See  Mortgage,  1. 

Attorzunent  Clania— validity  and  effect  of.  See 
Bankruptcy,  34,  35 ;  Mortgage,  2. 

Aaction — sale  by  tenant-for-life :  commission 
to  solicitor  for  conducting  sale.  See  Soli- 
citor, 5. 

Banker — sharet  in  bank:  eg^iitahle  mortgage: 
fraud  of  mortgagor :  hanker' t  Hen :  eHoppel] 
— In  January,  1878,  B.  was  a  customer  of  and 
a  shareholder  in  the  defendant  bank,  and  was 
also  secretary  of  a  club  having  an  account 
there.  B.  fraudulently  altered  a  cheque  for 
600Z.,  drawn  by  the  club  in  favour  of  S.  or 
order,  by  striking  out  the  word  **  order  "  and 
adding  the  word  **  bearer,*'  and  then  in- 
duced the  bank  to  place  the  6001.  to  the 
credit  of  his  own  account.  In  November, 
1878,  the  plaintiff  lent  6.  1,000^  upon  the 
security  of  the  deposit  of  a  share  certificate 
for  fifty  shares  in  the  bank.  The  certificate 
gave  the  holder  thereof  notice  that  the  bank 
had  a  paramount  lien  on  the  shares  of  any 
shareholder  for  whatever  might  be  due  from 
him  to  the  bank.  On  the  17th  of  March,  1880, 
the  plaintiff  gave  notice  to  the  bank  of  the 
deposit  of  the  certificate,  and  was  told  by 
the  bank  manager,  in  answer  to  his  enquiry, 
that  the  bank  had  no  claim  on  the  shares. 
In  May,  1880,  the  bank  got  notice  of  B.'s 
fraud.  They  then  settled  with  the  club, 
debited  B.*s  account  with  the  600^,  which 
they  had  paid  to  him  on  the  irregular  cheque ; 
and  gave  the  plaintiff  notice  that  they  claimed 
a  lien  on  the  shares  for  that  amount.  In  an 
action  by  the  .plaintiff  claiming  a  declaration 
that  the  shares  were  subject  to  his  equitable 
mortgage, — Held^  that  the  bank,  on  dis- 
covering B.'s  fraud,  were  entitled  to  set 
the  account  right  as  between  themselves  and 
bim,  by  debiting  him  with  the  amount  of  the 
cheque.  Ifeld  also,  that  as  the  plaintiff  was 
in  no  way  prejudiced  by  the  statement  made 
by  the  bank  manager  on  the  17th  of  March, 
1880,  the  bank  were  not  estopped  from  setting 
up  their  lien  on  the  shares ;  and  action  dis- 
missed. Hor^faU  y.  Tke  HaUfax  and  Hud- 
denjield  Union  Banking  Co.,  699 


building  society :   deposit  of  deeds  with 

bankers  to  secure  overdrafts.  See  Building 
Society,  3. 

Bankruptcy— a<7^  of  hankruptcg  :  auignnient  by 
debtor  of  all  his  property  to  secure  existing 
debt :  agreement  to  make  further  advances : 
bankruptcy  act,  1869  (32  ^-  33  Vict.e.  71), 
s.  6,  sub-s.  2]— Where  a  debtor  assigns  the 
whole  of  his  property  as  security  for  an  ex- 
isting debt,  and  the  assignee  makes  a  bona 
fide  promise  to  make  further  advances,  the 
deed  will  not  necessarily  be  fraudulent  and 
an  act  of  bankruptcy  within  the  Bankruptcy 
Act,  1869,  8.  6,  sub-s.  2,  although  the  agree- 
ment to  make  further  stdvances  be  not  tech- 
nically binding  at  law  or  in  equity.  £x  parte 
Wilkinson  ;  in  re  Berry  (App.),  667 

If  there  is  a  bona  fide  arrangement  to  enable  the 
debtor  to  continue  his  business,  the  deed  will 
not  be  declared  void  as  against  the  trustee 
in  bankruptcy  of  the  debtor.    Ibid. 

Ex  parte  Dawn  (61  Law  J.  Bep.  Chanc  290 ; 
Law  Rep.  17  Ch.  D.  26)  distinguished.    Ibid. 

2,  act    of    bankruptcy:    assignment    by 

debtor  of  tke  whole  of  his  property :  pcut  debt : 
previous  agreement :  nonregistration :  bills  of 
sale  act,  1878, «.  4,  8  and  9 ;  bankruptcy  act, 
1869,  s.  6.  sub'S.  2]— A  bill  of  sale  which 
enables  the  gpiuntee  to  seize,  not  only  all  the 
grantor's  property  existing  at  the  date  of  its 
execution,  but  also  all  the  property  to  be 
thereafter  acquired  by  him,  including  that 
which  may  be  acquired  by  means  of  the  ad- 
vance then  made  to  him,  is  not  necessarily 
void  as  an  act  of  bankruptcy.  Bx  parte 
UauxweU;  in  re  Hemingway  (App.),  737 

Orakam  v.  Chapman  (12  Com.  B.  Rep.  86;  21 
Law  J.  Rep.  C.P.  173)  overruled.    Ibid. 

Where  the  holder  of  a  bill  of  sale,  which  is 
impeached  upon  the  ground  of  its  being  an 
assignment  of  all  the  grantor's  property  for  a 
past  consideration,  attempts  to  support  it  on 
the  ground  that  it  was  given  in  pursuance  of 
a  prior  parol  agreement,  the  onus  is  upon 
him  to  shew,  not  only  that  such  prior  agree* 
ment  did  in  fact  exist,  but  that  it  was  in 
all  respects  bona  fide.    Ibid. 

Ex  parte  Miner ;  in  re  Barker  (Law  Rep.  13 
Ch.  D.  246)  distinguished.    Ibid. 

8,  €ict  of  bankruptcy :  debtor's  summons : 

compromise:  **  act  of  bankruptcy  available 
for  adjudication  " ;  protected  transaction :  the 
bankruptcy  act,  1869.  s.  94,  sub-s.  8]— Although 
non-compUance  with  a  debtor's  summons  is 
an  act  of  bankruptcy  only  available  for  ad- 
judication on  the  petition  of  the  particular 
creditor  who  issues  the  summons,  it  will  never- 
theless avoid  any  bona  fide  contract  or  dealing 
between  such  debtor  and  creditor,  if  the 
debtor  is  subsequently  adjudicated  bankrupt, 
and  if  such  act  of  bankruptcy  is  an  act  of 
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not  be  restrained  from  enforcing  her  judg- 
ment by  sequestration.  In  re  Sneyd  ;  ex  parte 
The  Bi9h4)p  of  Oxf(/rd,  724 


U. 


debtor^s  summons:  dUmUsal:  legal  or 


equitable  defence  to  action  :  bankniptcy  act, 
J  869  (32  S;  33  Vict.  c.  71),  8,  7]— Unless  a 
debt  is  exigible  it  will  not  support  a  debtor's 
summons  under  section  7  of  the  Bankruptcy 
Act,  1869 ;  if  the  debtor  would  have  any  legal 
or  equitable  defence  to  an  action  for  the 
debt,  the  summons  ought  to  be  dismissed. 
Use  2)arte  Foster ;  in  re  Foster  ( App.),  577 
H.  was  a  creditor  of  F.  &  Co.,  who,  being  in 
difficulties,  sunmioned  a  private  meeting  of 
their  creditors.  The  meeting  was  attended 
by  nineteen  out  of  twenty-seven  creditors, 
whose  debts  amounted  to  2,400^.,  out  of  a 
total  of  2,628/.  A  resolution  was  passed  by 
the  meeting,  and  signed  by  the  chairman, 
that  the  debtors'  estate  and  effects  should 
be  assigned  to  trustees  for  the  benefit  of  the 
creditors.  In  pursuance  of  this  resolution, 
the  debtors  gave  up  possession  of  their  pro- 
perty to  the  trustees  nominated  by  the  meet- 
ing; but  the  deed  of  assignment,  although 
prepared,  was  never  executed.  H.  was  pre- 
sent at  the  meeting,  and  assented  to  the 
resolution : — Heldt  that  the  resolution  did  not 
constitute  a  binding  agreement ;  but  that  it 
was  only  a  preliminary  step,  intended  to  be 
binding  if  the  deed  was  executed  by  all  the 
creditors,  which  had  not  been  done ;  and 
that  H.  was  not,  therefore,  precluded  from 
issuing  a  debtor's  summons  for  the  amount 
of  his  debt.     Ibid. 


12. 


jurisdiction :  debt  incurred  by  fraud 


or  breach  of  trust :  debtor  an  undischarged 
bankrupt  or  insolvent :  jurisdiction  of  chan- 
cery division:  enforcement  of  judgment  for  the 
debt  suspended:  bankruptcy  act,  1869,  s.  49] — 
The  Court  has  jurisdiction,  during  the  bank- 
rupt<jy  or  insolvency  of  a  debtor,  and  before 
he  has  obtained  his  discharge,  to  give  judg- 
ment against  him  for  a  debt  which  he  has 
incurred  by  fraud  or  breach  of  trust,  but  the 
judgment  cannot  be  enforced  until  after  dis- 
charge obtained.     Ross  v.  Gutteridge,  280 

In  a  case  of  this  description  judgment  for  the 
debt  and  interest  was  given  against  a  liqui- 
dating debtor,  but  it  was  ordered  not  to  be 
enforced  until  after  discharge  obtained,  or 
until  further  order,  liberty  being  given  to  the 
plaintiff  to  apply  in  case  of  the  debtor  unduly 
delaying  to  apply  for  his  discharge.    Ibid. 

Cobham  v.  Dalton  (44  Law  J.  Rep.  Chanc.  702  ; 
Law  Rep.  10  Chanc.  655)  and  £x  parte  Jlem- 
ming ;  in  re  Chatterton  (49  Law  J.  Rep. 
Bankr.  17;  Law  Rep.  13  Ch.  D.  163)  ex- 
plained.    Ibid. 

18. jurisdiction :  discretion  as  to  exercise : 

fraudulent  deed:   13  Eliz.  e,  6:  bankruptcy 


act,  1869  (32  ^-  33  Vict.  c.  71).  s.  72] -A 
bankrupt  hatl,  about  eighteen  months  before 
his  bankruptcy,  conveyed  to  his  father,  in  con- 
sideration of  100/.,  property  worth  about 
500/.  The  trustee  applied  to  the  County 
Court  to  have  the  deed  set  aside,  on  the 
ground  that  it  was  executed  with  intent  to 
defeat  and  delay  creditors.  The  father  ob- 
jected to  have  the  question  tried  in  the 
.  County  Court,  but  wished  to  have  it  tried  in 
the  High  Court : — Held,  that  as  serious  ques- 
tions of  character  were  involved,  and  the 
amount  at  stake  was  large,  the  case  was  not 
one  in  which  the  Court  of  Bankruptcy  ought 
to  exercise  its  discretionary  jurisdiction  under 
section  72  of  the  Bankruptcy  Act,  but  the 
matter  ought  to  be  left  to  the  ordinary  tri- 
bunals. Ex  parte  Price  ;  in  re  Roberts  (App.), 
131 


14.  — —  jurisdiction  :  receiver  and  manager  : 
railway  company :  lien  for  freighf] — A  trader 
entered  into  an  agreement  with  a  railway 
company,  by  which  the  company  were  to 
render  a  monthly  account  of  their  charges 
for  freight  of  goods  carried  by  them  for  the 
trader,  and  the  company  were  to  have  a 
general  lien  for  all  moneys  due  to  them  on  all 
goods  belonging  to  him  in  their  hands.  He 
afterwards  filed  a  liquidation  petition,  and  a 
receiver  and  manager  of  his  business  was  ap- 
pointed, who,  in  order  to  carry  on  the  busi- 
ness, bought  goods  with  his  own  money,  and 
sent  them  by  the  company's  railway.  The 
company  detained  the  giX>ds  under  their  lien, 
and  only  delivered  them  on  payment  of  50/., 
which  was  due  to  them  for  freight.  The 
receiver  paid  the  50/.  under  protest,  and  the 
Court  of  Bankruptcy  ordered  the  company 
to  repay  it : — Held,  that  the  Court  of  Bank- 
ruptcy had  no  jurisdiction  to  make  the  order. 
Ex  parte  The  Great  Western  Rail.  Co.  ;  in  re 
Rushell  (App.),  734 

16. liquidation :  adjudication:  bankruptcy 

act,  1869  (32  S'  H3  Vict.  r.  71),  s.  125,  sub-s.  12] 
— The  Court  has  power,  under  section  125, 
sub-section  12,  of  the  Bankruptcy  Act,  1869, 
to  make  an  adjudication  against  a  debtor 
who  has  filed  a  petition  for  liquidation,  even 
though  the  creditors  have  passed  no  resolu- 
tions for  liquidation  by  arrangement  or  com- 
position. Ex  parte  }yalker ;  in  re  McHenry 
(App.),  653 

16. liquidation  petition :  debtor  in  partner- 

ship :  statement  of  affairs :  siifficiency :  bank- 
ruptcy act,  1869  (32  ^  33  Uct.  c.  71),  ss.  126 
and  126] — A  debtor  who  carried  on  two  busi- 
nesses, one  by  himself  and  the  other  in  part- 
nership, filed  a  liquidation  petition,  his  partner 
being  solvent.  His  statement  of  afitairs, 
besides  shewing  his  assets  and  liabilities  on 
his  separate  estate,  gave  the  names  of  th 
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partnership  creditors  with  the  amonnt  of  the 
debt  due  to  each,  and  stated  that  upon 
balancing  the  books  of  the  firm  there  appeaured 
to  be  a  certain  surplus  due  to  him: — Held, 
that  the  names  of  the  debtors  to  the  firm 
should  have  been  stated  and  the  amount  due 
from  each,  together  with  an  account  between 
the  debtor  and  his  partner  shewing  clearly 
the  balance  due  to  him  ;  and,  this  not  having 
been  done,  that  the  statement  was  insufficient. 
Ex  parte  Amor  ;  in  re  Amor  (App.),  138 
If  for  any  reason  a  debtor  is  unable  to  make 
a  proper  statement  of  his  affairs,  he  must 
submit  to  be  made  bankrupt  and  lose  the 
benefit  of  the  Act  as  to  liquidation  or  com- 
position.   Ibid. 


the  Older  of  the  27tli  of  Jnne.  O.  presented  a 
petition  in  bankruptcy  against  the  debtor  :— 
Held^  that  till  the  amount  which  the  debtor 
had  received  was  ascertained  by  enquiry,  and 
default  made  in  payment  on  a  day  named, 
there  was  no  suflicient  petitioning  creditor's 
debt.  In  re  Reynold*;  ex  p€urU  BeynoUU 
(Bankr.),  431 
The  debtor,  an  auctioneer  and  valuer,  by  deed 
assigned  his  business,  goodwill  and  premises 
to  a  purchaser,  and  covenanted  not  to  cany 
on  business  within  certain  limits,  and  after- 
wards on  the  same  day  departed  from  his 
dwelling-house : — Held,  that  on  the  ezeeotion 
of  the  deed  of  assignment,  the  debtor  hid 
ceased  to  be  a  trader.    Ibid. 


17.  Bankruptcy  (coTiiinued)— liquidation :  trus- 
tee :  disclaimer :  determination  of  lease :  diS' 
tress :  forfeiture  for  breach  of  covenant :  entry  : 
effect  of  action  to  recover  possession  :  set-off: 
bankruptcy  act,  1869  (32  ^  33  Vict,  <?.  71), 
ss.  23,  34  and  39] — A  landlord,  whose  tenant 
had  filed  a  liquidation  petition,  before  trus- 
tees were  appointed,  distrained  for  a  year's 
rent,  which  had  accrued  due  before  the  filing 
of  the  petition ;  and  after  the  appointment  of 
the  trustees  he  distrained  for  another  half- 
year's  rent,  which  had  accrued  due  after  the 
filing  of  the  petition,  but  before  the  appoint- 
ment of  the  trustees : — Held,  that  the  second 
distress  was  void  under  section  34  of  the 
Bankruptcy  Act,  1869.  Ex  parte  Dyke;  in 
re  Morrish  (App.),  670 

The  liquidation  petition  was  filed  on  the  5th 
of  September,  1881.  On  the  13th  of  October 
the  trustees  were  appointed.  On  the  14th  of 
October  the  landlord  issued  a  writ  in  an 
ejectment  action,  and  on  the  1 4th of  November 
the  trustees  disclaimed  the  lease: — Held,  that 
it  was  immaterial  whether  the  commencement 
of  the  action  by  the  landlord  had  put  an 
end  to  the  lease,  because  it  vested  in  the 
trustees  on  their  appointment,  and  was  put 
an  end  to  by  the  disclaimer,  so  that  neither 
the  trustees  nor  the  landlord  could  benefit  by 
any  clauses  in  the  lease  which  were  to  take 
effect  at  the  expiration  or  sooner  determina- 
tion of  the  lease.    Ibid. 


18. 


practice:    debt  of  petitioning    cre- 


ditor :  trader :  order  directing  enqmry  as  to 
moneys  received:  act  of  bankruptcy:  ** being 
a  trader'':  bankruptcy  act,  1869  (32  4"  33 
M-ct.  c.  71),  s.  6.  sub-s.  3] — An  order,  dated 
the  27th  of  June,  was  made  in  the  bank- 
ruptcy of  A.,  declaring  a  settlement  void 
against  G.,  his  trustee  in  bankruptcy,  and 
directing  enquiries  as  to  the  monejrs  received 
by  the  trustees  under  the  settlement,  and 
payment  thereof  to  G.  The  debtor  was  one 
of  the  trustees  of  the  settlement,  and  when 
examined  in  the  bankruptcy  of  A.  had  ad- 
mitted the  receipt  of  funds  under  the  settle- 
ment   but  no  enquiry  had  been  made  under 


19.  praetioe:  debtot^s  tummons:  homaJuU 

disptOe  as  to  debt :  solvent  debtor  .*  jtef  tf 
ptooeedings :  security.'  bankruptcy  act,  1869 
(32  ^  33  Viet.  e.  71),  s.  7]— Where  a  debtor, 
against  whom  a  debtor's  summons  has  been 
issued,  is  solvent,  and  there  is  a  bona  fds 
dispute  as  to  the  debt,  the  Ck>art  will  not 
necessarily  order  the  proceedings  to  be  stayed 
without  security,  pending  a  trial  of  the  validity 
of  the  debt.  One  of  the  questions  which 
the  Court  will  consider  is,  whether  the  cre- 
ditor has  a  probability  of  success  in  an  action. 
Ex  parte  Jaeobson  ;  in  re  Pincoffs  (App.^  661 


20. 


practice:   petition :    rules    of  stfick 


exchange :  defaulter :  amount  of  differeneet 
fixed  by  qfficial  assignee  of  stock  exehemge: 
liquidated  sum:  bankruptcy  act^  1869,  #.  6.] 
— The  amount  fixed  by  the  official  assignee 
as  the  amount  of  the  differences  due  by  a 
defaulter  on  the  Stock  Exchange  upon  the 
premature  closing  of  his  accounts,  in  accord- 
ance with  the  rules  of  the  Stock  Exchange, 
must  be  treated  as  fixed  for  all  purposes,  uod 
constitutes  a  liquidated  sum  within  section  6 
of  the  Bankruptcy  Act,  1869,  upon  which  a 
petition  in  bankruptcy  can  be  presented  /« 
re  Ward;  ex  parte  Warrf  (App.),  73 


21.  I  practice:     receirer   and    manager: 

charges:  taxation:  bankruptcy  rules,  1S71, 
rules  6,  6  and  7]— Under  rule  6  of  the  Bank- 
ruptcy Rules,  1871,  the  charges  of  a  receiver 
for  disbursements  out  of  pocket,  sudi  as 
travelling  expenses  and  salsuries  paid  to  as- 
sistants, are  liable  to  taxation.  Ex  parte 
Izard  ;  in  re  BusheU  (App.),  678 

A  receiver  and  manager  of  a  business  should  not 
advance  money  out  of  his  own  pocket  for  the 
purposes  of  the  business  without  first  ob- 
taining the  authority  of  the  Court  to  do  so. 
If  he  applies  for  such  authority,  the  Court 
will,  as  a  rule,  allow  him  interest  at  five 
per  cent,  on  the  amount  authorised  to  be 
advanced,  and  give  him  a  diazge  on  ths 
assets  for  the  advance  and  interest.    Il»d. 
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If  ha  advances  money  without  Boch  authority, 
he  can  only  look  to  the  estate  for  indemnity. 
Ibid. 


practice :  receiver :  i>\junction :  under- 

dertakinff  as  to  damages:  application  to  en- 
force :  delay'] — The  receiver  in  a  bankruptcy 
had  obtained  an  injunction  restraining  the 
holder  of  a  bill  of  sale,  comprising  part  of  the 
bankrupt's  property,  from  selling  the  same, 
and  haid  given  the  usual  undertaking  as  to 
damages.  The  bill  of  sale  holder  did  not 
apply  to  enforce  the  undertaking  until  nearly 
four  years  after  the  damage  had  accrued  : — 
Heldf  that,  although  the  receiver  had  not  ob- 
tained  his  discharge  and  the  bankruptcy  pro- 
ceedings were  still  pending,  the  unexplained 
delay  which  had  taken  place  in  making  the 
application  was  a  sufficient  answer  to  it.  Ex 
parte  Ball;  in  re  Wood  (App.),  907 


28.  — •  practice :  rehearing  :  limit  of  time : 
debtor's  summons :  judgment  debt :  statement 
of  consideration  :  bankruptcy  act,  1869  (32 
tj"  3.3  J'ict,  c.  71),  #.  71 ;  bankruptcy  rules, 
1870,  rule  143 ;  rules  of  Court,  1876,  order 
L  VIII.  rule  16]— As  a  general  rule,  in  grant- 
ing a  rehearing  of  a  matter  in  bankruptcy, 
the  Court  will  be  glided  by  the  analogy  of  the 
time  limited  for  appealing  from  an  order, 
but  on  special  grounds  a  rehearing  will  be 
granted  after  the  expiration  of  such  time : 
— So  held  on  an  application  to  rehear  a 
bankruptcy  petition  which  had  been  dismissed. 
Ex  parte  Ritso  ;  in  re  Ritso  (App.),  636 

Where  a  debtor's  summons  is  founded  on  a 
judgment  debt  it  is  not  necessary  that  the 
consideration  for  the  judgment  should  be 
stated  in  the  summons  ;  and  if  it  is  wrongly 
stated,  the  summons  will  not  necessarily 
be  invalidated  thereby.    Ibid. 


24. 


practice :   witness :  examination  as 


to  dealings  with  bankrupt :  jurisdiction  to  re- 
quire witness  to  furnish  an  account :  bank- 
ruptcy act,  1869  (.32  4'  33  Vict.  c.  71),  ft.  96 
and  97] — The  Court  has  no  jurisdiction  under 
sections  96  and  97  of  the  Bankruptcy  Act, 
1869,  to  order  a  witness  to  furnish  an  account 
in  writing  of  his  dealings  with  the  bankrupt. 
Ex  parte  Reynolds;  in  re  Reynolds  (App.),  223 


26. 


practice:   witness:    examination  of 


creditor  as  a  witness  under  bankruptcy  act, 
1869,  «.  96 ;  right  to  copy  of  depositions : 
bankruptcy  rules,  1870,  rules  9  and  12]— 
Where  a  creditor  was  examined  as  a  witness 
under  section  96  of  the  Bankruptcy  Act, 
1869, — Held,  that  he  was  entitled,  subject  to 
the  discretion  of  the  Court  to  refuse  it,  to  a 
copy  of  the  shorthand  notes  of  his  deposition. 
Ex  parte  Pratt  i  in  re  Haywuin  (App.),  120 


26.  proof:  admission:    delay:    right   to 

expunge:  bankruptcy  rules,  1870,  rules  72  and 
73] — A  trustee  in  bankruptcy,  who  has  ad- 
mitted a  proof,  is  entitled  under  rule  73  of 
the  Bankruptcy  Rules,  1870,  as  he  would  have 
been  under  the  old  practice,  at  any  time 
afterwai'ds,  to  apply  to  expunge  it  on  the 
ground  that  it  was  wrongly  admitted.  The 
expunging,  however,  only  affects  the  right  to 
receive  future  dividends,  the  creditor  being 
entitled  to  retain  any  which  have  been  paid 
before  the  proof  is  expunged.  Ex  parte 
Harper ;  in  re  Tait  (App.),  117 


27. proof:  32  4'  .33  Vict.  c.  71.  ss.  12,  31 

and  49  ;  infringement  tf  patent :  account  of 
profits:  account  directed  against  trustees  of 
bankrupt :  proof  for  amount  ef profits :  liability 
of  trustees  to  costs] — The  right  of  a  patentee 
to  an  account  of  profits  made  by  an  infringer 
is  not  a  demand  in  the  nature  of  unliquidated 
damages  within  section  31  of  the  Bankruptcy 
Act,  1869,  and  the  amount  of  such  profits  is 
provable  in  the  bankruptcy  of  the  infringer. 
Watson  V.  HoUiday  (App.),  643 

The  sole  defendant  becoming  bankrupt,  his 
trustees  were  added  as  defendants,  and  an 
order  made  that  the  action  proceed  against 
the  trustees.  The  trustees  did  not  move  to 
discharge  the  order,  and  on  the  hearing  ap- 
peared and  cross-examined  the  plaintiff's 
witnesses : — Held  (affirming  Kay,  J.),  that 
they  were  liable  to  the  costs  of  the  action, 
but  the  account  of  profits  was  limited  to 
an  account  of  the  profits  received  by  the 
bankrupt.    Ibid. 

Semble, — The  order  making  the  trustees  parties 
was  improper,  and  should  have  been  dis- 
charged, if  an  application  had  been  made  for 
that  purpose  at  the  proper  time.    Ibid. 


28.  proof:  provable  debt:  contingency: 

mortgage  :  ancillary  covenant :  discharge : 
bankruptcy  act,  1861,  ss.  163  and  161]— A 
covenant  in  a  mortgage-deed  not  to  revoke  a 
will  whereby  a  fund  had  been  appointed  in 
favour  of  the  mortgagee,— /ftfW  not  to  be 
ancillary  to  the  mortgage  debt  so  as  to  be 
discharged  by  the  bankruptcy  of  the  mort- 
gagor which  discharged  the  debt.  And  the 
mortgagor  having  some  time  after  her  dis- 
charge in  bankruptcy  revoked  the  will,  an 
action  against  her  executor  for  damages  for 
breach  of  the  covenant  was  held  to  be  main- 
tainable.  Robinson  y.  Ommanney  (App.),  440 


29.  proof:  secured  creditor:  bankruptcy 

rules,  1870,  r%Ues  99  and  100  ;  administration] 
— Secured  creditors  of  an  insolvent  estate 
claimed  for  400/.  and  interest;  they  valued 
their  security  at  600/. ;  their  names  were 
struck  out  from  the  schedule  of  creditors  in 
the  chief  clerk's   certificate.     The  security 
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valid  as  against  the  trustee  in  bankruptcy. 
Ex  parte  Vaifey  ;  in  re  Knight  (App.),  121 
Ex  parte  Williams  (47  Law  J.  Rep.  Bankr.  26  ; 
Law  Rep.  7  Ch.  D.  138),  In  re  Stockton  Iron 
Furnace  Company  (48  Law  J.  Rep.  Cbanc. 
417  ;  Law  Rep.  10  Ch.  D.  .S35)  and  Ex  parte 
Jackson  (Law  Rep.  14  Ch.  D.  726)  considered. 
Ibid. 


se. 


trustee  :  reputed  ownership  :  order  and 


dispofUion :  articles  not  connected  with  debtor^ $ 
business:  bankruptcy  act,  1869,  s.  15.  sub-s.  5] 
—A  member  of  a  firm  of  woollen  manufac- 
turers kept  at  the  place  of  business  a  quantity 
of  pictures.  The  trustee  in  the  liquidation  of 
the  firm  claimed  them  as  part  of  the  partner- 
ship assets : — Heldy  that  the  pictures  being 
articles  not  connected  in  any  way  with  the 
legitimate  business  of  the  firm,  the  inference 
was  that  they  were  not  the  property  of  the 
firm,  and  could  not  therefore  be  held  to 
be  in  the  reputed  ownership  of  the  firm,  and 
that,  on  the  whole  of  the  evidence,  they  were 
the  separate  property  of  the  partner.  Ex 
parte  Levering  ;  in  re  Murrell  (App.),  951 

87.  —  undischarged  bankrupt :  close  of  bank' 
ruptcy :  death  of  bankrupt  within  three  years : 
after-acquired  property :  rights  of  old  credi- 
tors :  bankruptcy  act,  1869,  ss.  12  and  54J — 
— S.,  a  bankrupt,  died  in  June,  1881,  having 
since  the  close  of  his  bankruptcy  (in  Decem- 
ber, 1880)  acquired  property  more  than  sufii- 
cient  to  pay  the  debts  which  he  had  contracted 
since  that  date.  He  never  obtained  an  order 
of  discharge.  An  action  having  been  brought 
by  one  of  the  new  creditors  to  administer  his 
estate, — Held,  that  the  surplus,  after  paying 
these  debts,  belonged  to  the  administratrix, 
and  was  not  applicable  to  the  payment  of  the 
debts  of  the  old  creditors.  In  re  Smith, 
Oreen  v.  Smith,  921 


administration  action :  costs  of  bankrupt 

.  <  ■  M  •  ^*«      _ « 


executor  or  trustee.    Sec  Costs,  1 . 

bill  of  sale  :  affidavit :  registration.     See 

Bill  of  Sale,  5. 

fraudulent  settlement :    intent  to  defeat 

creditors.    See  Fraudulent  Conveyance. 

order  and  disposition  :  registration  of  bill 

of  sale.    See  Bill  of  Sale,  4. 

Bill  of  8ale-2»i72«  of  saU  act,  1882  (45  <5'  46 
^\et.  c.  43),  s.  8;  statute:  construction] — 
Section  8  of  the  Bills  of  Sale  Act,  1882,  is  not 
retrospective.     Hickson  v.  Barlow,  453 

2. non-registration  :  bankruptcy  of  grantor: 

execution    creditor:  extent   qf  aroidanee  of 
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unregistered  bill  of  sale  as  against  execution 
creditor:  bills  of  sal-e  act,  1854  (17  and  18 
net.  c.  36),  *.  1  ;  1878  (41  ^-  42  Viet.  c.  31), 
*.  8. — The  taking  in  execution  of  goods  com- 
prised in  an  unregistered  bill  of  sale  does 
not,  under  section  8  of  the  Act  of  1878,  avoid 
the  bill  of  sale  altogether,  but  only  to  the 
extent  necessary  to  let  in  the  claim  of  the 
execution  creditor:  consequently,  where,  by 
the  doctrine  of  relation  back  of  the  title  of 
the  trustee  in  bankruptcy,  an  execution  is 
avoided,  the  execution  being  swept  away  an 
if  it  never  existed,  the  title  of  the  holder 
of  the  unregistered  bill  of  sale,  which  but 
for  the  execution  would  have  been  good  as 
against  the  trustee,  continues  good  as  against 
him.  In  re  Toomer ;  ex  parte  Blaiberg 
(App.),  461 
Richard  v.  James  (36  Law  J.  Rep.  Q.B.  116; 
Law  Rep.  2  Q.B.  285)  distinguished.    Ibid. 

8. registration :  agreement  not  to  register  : 

additional  bonus :  statement  of  consideration  : 
defeasance  or  condition  :  misdescription  of 
grantor:  bills  of  sale  act,  1878  (41  ^  42 
Vict.  c.  31),  ss.  8  and  10]— The  consideration 
for  a  bill  of  sale  was  stated  to  be  242/.  ad- 
vanced by  the  grantee  to  the  grantors,  the 
advance  to  be  repaid  by  instalments,  together 
with  100/.  by  way  of  interest  and  bonus.  It 
was  also  verbally  agreed  that  the  bill  of  sale 
should  not  be  registered,  in  consequence  of 
which  the  bonus  was  higher  than  it  would 
otherwise  have  been.  The  g^rantors,  a  father 
and  his  son,  were  described  as  mantle-makers, 
carrying  on  business  in  partnership.  They 
had  in  fact  been  partners,  but  at  the  date  of 
the  deed  the  partnership  was  dissolved,  and 
the  son  was  employed  by  the  father  as  a 
clerk.  Both  father  and  son  joined  in  the 
assignment,  but  the  property  comprised  in 
the  bill  of  sale  belonged  to  the  father  alone. 
The  father  filed  a  liquidation  petition: — 
Held,  first,  that  the  agreement  not  to  reg^ter 
was  collateral,  and  not  therefore  a  part  of 
the  consideration  for  the  deed ;  secondly,  that 
it  was  not  a  *' defeasance  or  condition"  to 
which  the  deed  was  subject  under  section  10, 
sub-section  3,  of  the  Bills  of  Sale  Act,  1878 ; 
thirdly,  that  there  was  not  a  sufficient  mis- 
description of  the  grantors  to  render  the 
registration  invalid.  In  re  Storey  ;  ex  parte 
Popplewell  (App.),  39 

4.  registration:    ord^r   and   disposition: 

bilU  of  sale  acU,  1878  (41  *}•  42  Vict.  <J.31), 
s.  20;  1882  (45  ^  46  Uct.  c.  43),  ss.  3  and 
15.-  bankruptcy  act,  1869  (32  «f-  33  rtct. 
c.  71),  s.  15.  sub-s.  6]— On  the  18th  of  Sep- 
tember, 1882,  a  debtor  executed  a  bill  of  sale 
of  his  furniture,  &c.  The  deed  was  regis- 
tered under  the  BilU  of  Sale  Act,  1878.  The 
debtor  remained  in  possession  of  the  goods 
until  the  2nd  of  November,  1882,  when  he 
filed  a  liquidation  petition.    By  section  15  of 
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Court,  the  society  advanced  to  a  borrowing 
member  the  amount  of  his  shares,  charging 
him  a  premium  calculated  on  the  basis  of 
the  advance  being  for  fifteen  years ;  and  a 
mortgage-deed  of  the  property  in  respect  of 
which  the  advance  was  made  was  executed, 
by  which  the  premium  was  added  to  the 
principal,  and  repayment  by  monthly  instal- 
ments provided  for  in  accordance  with  the 
rules ;  the  instalments  for  each  year  being 
made  applicable  in  paying  interest  charged 
on  the  whole  principal  sum,  made  up  of  the 
sum  advanced  and  the  premium,  and  in  re- 
duction  of  that  principal  sum.  The  borrower 
claimed  to  redeem  the  mortgaged  property 
before  the  expiration  of  the  fifteen  years,  on 
the  basis  of  an  account  in  which,  in  calculating 
the  extent  to  which  the  monthly  instalments 
which  had  been  paid  were  to  be  considered 
as  having  gone  in  reduction  of  principal,  and 
the  amount  by  which  the  principal  remaining 
repayable  had  thereby  been  reduced,  he  was 
charged  with  only  a  part  of  the  premium, 
proportioned  to  the  shorter  period  for  which 
the  loan  was  retained,  and  no  interest  was 
charged  upon  the  premium : — Held^  that  the 
borrower  could  only  redeem  on  the  basis  of  an 
account  in  which  the  whole  premium  was 
charged  at  the  outset  and  added  to  the  actual 
sum  advanced,  and  interest  was  charged  on 
the  principal  sum  so  constituted.  Harrey  v. 
The  Municipal  Permanent  Inreitment  Build- 
ing Society t  349 


8.  «—  borrowing  in  way  of  hmineti :  ultra 
rrires :  depotit  if  deed*  with  bankers  to  secure 
overdrafts ;  6  *f-  7  WUl,  4.  c.  32]— A  society 
formed  under  the  above  Act  had  by  its 
rules  no  express  power  of  borrowing,  nor 
was  it  expressly  prohibited  from  borrow- 
ing. All  payments  by  or  to  the  society 
were  to  be  made  through  the  society's 
bankers.  The  bankers  from  time  to  time 
allowed  the  society  to  overdraw  their  account, 
the  society  depositing  with  them  title-deeds 
of  the  properties  belonging  to  its  members. 
In  1876  a  written  memorandum  was  signed 
by  the  solicitors  and  secretaries  of  the  society, 
stating  that  the  deeds  deposited  were  so  de- 
posited not  only  for  safe  custody,  but  also  as 
a  lien  to  secure  the  sums  from  time  to  time 
owing  by  the  society  to  the  bankers  on  the 
balance  of  the  banking  accounts.  A  petition 
for  winding  up  the  company  was  presented 
in  1881,  and  an  order  made  therein  appointing 
official  liquidators.  At  the  date  of  the  pre- 
sentation of  the  petition,  the  balance  due  to 
the  bank,  which  had  been  of  very  considerable 
amount,  had  been  reduced  to  2,734/.  This 
was  subsequently,  before  the  date  of  the 
action,  reduced  to  1,302/.,  chiefly  by  payments 
made  by  borrowing  members  in  payment  of 
the  advances  made  to  them  by  the  society  on 
the  security  of  their  property.  In  an  action 
by  the  official  liquidators,  claiming  delivery 


up  of  the  title-deeds  deposited  with  the  bank, 
and  for  a  declaration  that  the  bank  had  no 
lien  upon  them,  and  for  repayment  by  the 
bank  of  money  received  by  the  bank  from 
borrowing  members  since  the  presentation  of 
the  petition,— 2/dW,  by  Bristowb,  V.C.  (of 
the  Duchy  of  Lancaster),  that  the  transac- 
tion amounted  to  a  loan,  and  was  uUra  vires 
the  society.  Ueld,  by  the  Court  of  Appeal, 
that  the  memorandum  shewed  that  a  course 
of  dealing  was  intended  not  authorised  by 
the  rules,  and  that  the  claim  of  the  bank,  so 
far  as  it  depended  on  the  memorandum,  must 
fail ;  but  so  far  as  the  money  advanced  by 
the  bank  went  to  pay  the  legal  liabilities  of 
the  society,  the  claim  must,  in  accordance 
with  the  equitable  principle  enunciated  in 
In  re  The  Qyrh  and  YoughaJ  Railway  Com- 
pany  (39  Law  J.  Hep.  Chanc.  277 ;  Law  Rep.  4 
Chano.  748),  be  allowed;  but  the  burden  of 
proving  what  was  so  applied  lay  on  the  bank, 
who  could  not  for  the  purpose  of  satisfying 
that  burden  have  the  benefit  of  the  rule  in 
Clayton's  Case  (1  Mer.  572).  The  Official 
Liquidator  of  the  Blackburn  and  District 
Benefit  Building  Society  v.  Cunliffe,  Brooks 
^  Co,  (App.),  92 
The  consistency  of  this  equitable  principle  with 
the  general  law  that  persons  having  no  bor- 
rowing powers  cannot  by  borrowing  contract 
debts  to  the  lenders,  may  be  shewn  by  the 
following  test :  Has  the  transaction  added  to 
the  liabilities  of  the  borrowers,  for  if  the 
amount  remains  the  same,  but  there  is  merely 
for  convenience  of  payment  a  change  of 
creditors,  there  is  no  substantial  borrowing 
within  the  prohibition  of  the  general  law. 
Ibid. 


4,  rules:  unlimited  borrowing:  equitable 

mortgagees:  unsecured  creditors:  preference 
shareholders:  investing  or  unadvaneed  m^em- 
bers:  priorities:  6  cj-  7  Will,  4.  e.  32;  the 
building  societies  act  (37  ^  38  \u!t,  c,  42), 
1874,  M.  7,  8  and  15;  the  building  societies 
act  (38  4'  39  Met.  c.  9),  1875,  #.  1]— A  rule 
of  a  benefit  building  society  enrolled  under 
6  &  7  Will.  4.  c.  32,  conferred  on  the  society 
an  unlimited  power  of  borrowing,  and  under 
it  the  society  borrowed  largo  sums  of  money 
by  way  of  equitable  mortgage  on  title-deeds 
with  a  memorandum  of  deposit  in  the  usual 
way.  Another  rule  empowered  the  society  to 
issue  deposit  or  paid-up  shares  of  the  value 
of  30/.  each,  bearing  interest  at  five  per  cent., 
and  allowed  the  depositor,  on  giving  a  month's 
notice,  to  withdraw  the  whole  or  part  of  his 
deposit  in  preference  to  all  other  snares.  This 
rule  was  struck  out  by  the  certifying  bar- 
rister ;  but,  nevertheless,  the  society  retained 
it  in  its  printed  book  of  rules,  and  under  it 
issued  many  paid-up  30/.  shares.  Afterwards 
the  society  amended  the  rule  by  substituting 
1/.  for  30/.,  and  the  barrister  certified  the  rule 
as  altered.    Many  1/.  paid-up  shares  were 
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issued  under  the  amended  rule,  and  also  those 
who  held  302.  shares  exchanged  them  for  12. 
shares.  After  the  Bnildmg  Societies  Act, 
1874,  came  into  operation,  the  society  bor- 
rowed moneys  on  the  security  of  promissory 
notes,  but  such  notes  had  not  printed  on  them 
the  14th  and  15th  sections  of  that  Act,  as  re- 
quired by  the  15th  sub-section  of  section  6  of 
the  Act.  On  the  winding-up  of  the  society, 
questions  arose  as  to  the  validity  of  the  above 
transactions,  and  as  to  the  priorities  of  the 
parties  after  payment  of  the  outside  creditors 
and  the  costs  of  the  liquidation,  and  it  was 
held: — First,  that  an  unlimited  power  of 
borrowing  being  invalid  and  ultra  vires,  the 
equitable  mortgagees  held  no  valid  securities 
for  their  advances,  and  must  g^ve  up  to  the 
official  liquidator  the  deeds  that  had  been 
deposited  with  them.  Secondly,  that  the 
issuing  of  paid-up  or  preference  shares  was 
not  a  disguised  borrowing,  nor  contrary  to 
the  Act  6  &  7  Will.  4.  c.  32,  and  therefore  not 
illegal ;  and  that  such  of  the  holders  of  such 
shares  as  had  given  notice  of  withdrawal 
prior  to  the  winding-up  were  entitled  to  be 
paid  in  priority  to  other  investing  members. 
Thirdly,  that  the  omission  to  print  the  14th 
and  15th  sections  of  the  Act  of  1874  on  the 
promissory  not«s  did  not  invalidate  the  notes, 
the  directors  of  the  society  being  the  persons, 
if  any,  liable  for  such  omission ;  and  therefore 
that  the  holders  of  the  notes  were  in  the  posi- 
tion of  secured  creditors,  and  entitled  to  rank 
as  though  they  were  outside  creditors.  The 
order  of  priorities,  therefore,  was  as  follows : 
— First,  the  holders  of  the  promissory  notes ; 
next,  the  preference  shareholders ;  and  then 
the  residue  of  the  assets  to  be  divided  pari 
pasni  between  the  equitable  mortgagees  whose 
securities  were  invalidated  and  the  other 
investing  members.  In  re  The  Guardian 
Permanent  Benefit  Building  Society,  Grace 
Calvert's  Case,  Hawkins's  Case,  Scoffs  Case 
(App.).  867 

5,  Building  Society  (continued) — winding-up  : 
investing  members :  notice  of  withdrawal : 
priorities  of  investing  members  inter  se} — A 
rule  of  a  benefit  building  society  provided 
that  any  investing  member  might  withdraw, 
**  provided  the  funds  permit,"  sums  not  ex- 
ceeding 102.  by  giving  seven  days*  notice,  and 
sums  exceeding  10/.  by  giving  one  month's 
notice,  according  to  a  printed  form,  and  that 
no  further  liabilities  should  be  incurred  by 
the  society  until  such  member  had  been  re- 
paid. The  society  went  into  liquidation,  and 
had  assets  which,  when  realised,  would  leave 
a  surplus  after  payment  of  all  outside  cre- 
ditors, and  the  question  arose— the  surplus 
being  insufficient  to  pay  all  the  investing 
members  in  full— whether  those  investing 
members  who  had  given  notice  of  withdrawal 
before  the  winding-up  were  entitled  to  be 
I)aid  in  priority  to  those  investing  members 
who  had  not  given  such  notice.    The  latter 


class  contended,  first,  that  the  role  api^ied 
only  to  a  going  ooncem,  and  that  after 
the  winding-up  fdl  investing  members  stood 
on  the  same  footing;  and,  secondly,  that 
if  the  rule  applied,  then,  on  its  true  Qon- 
struction,  the  withdrawing  members  were 
only  to  be  paid  out  of  a  particular  fund- 
namely,  funds  at  bank,  properly  available  for 
that  purpose — that  is,  the  monthly  subscrip- 
tions of  borrowing  members ;  that  no  such 
fund  was  in  existence  when  the  winding-up 
commenced;  and  therefore  the  withdrawing 
members  were  not  entitled  to  any  preferential 
pajrment  out  of  the  other  assets  when  realised: 
— Held,  that  the  rule  applied  not  only  to  the 
society  as  a  going  concern,  but  must  be  ap- 
plied in  the  winding-up  to  adjust  and  ascer- 
tain the  rights  of  the  members  inter  se  in  the 
surplus  assets,  and  that  the  true  construction 
of  the  rule  was  that  withdrawing  members 
were  to  be  paid  in  priority  to  other  investing 
members  it  the  assets  of  the  society  upon 
realisation  permitted,  and  conaequently  that 
the  withdrawing  members  were  entitled  to 
the  preferential  payment  they  claimed.  Im 
re  The  Blackburn^  JS^'c,  Benefit  BuiliiKg 
Society  (App.),  894 


—  mortgage   to :    attornment   claose.     See 
Bamkbuptct,  32,  33. 


Charity — jurisdiction:  church  buildiMg  aet 
(8  cf  9  Vict.  c.  70.  s,  22)  .•  Sir  S,  Homily's  act 
(52  Geo.  3.  e.  101)  .*  district  parishes :  eharitf 
income :  apportionment :  discharge  of  order] 
— Where,  under  the  Church  Building  Act*, 
district  parishes  have  been  severed  £rom  an 
original  parish,  and  the  income  of  a  charity 
belonging  to  the  original  parish  has  been 
apportioned  by  an  order  of  the  Court  among 
such  district  parishes  and  the  remainder  of 
the  original  parish,  such  order  is  not  final, 
and  may  be  discharged  or  altered  from 
time  to  time  by  the  Court  when  changes  in 
the  distribution  of  population  or  other  cir- 
cumstances shall  make  such  alteration  desir- 
able. In  re  The  Campden  Charities  {No,  2), 
780 


2. 


mortmain:    bonds   secured    on   rates: 


pvre  personalty :  9  Geo  2.  c.  36  .*  interest  t« 
land]—K  testator  bequeathed  ten  1002.  Nor- 
land Estate  bonds  to  various  charitable  in- 
stitutions. These  bonds  were  securities  for 
money  raised  for  the  improvement  of  the 
Norland  Estate,  and  by  the  Norland  Estate 
Act  (6  Vict.  c.  xxxiii.)  were  secured  by  a  rate 
charged  upon  and  leviable  by  distress,  if 
necessary,  on  the  goods  and  chattels  of  the 
owners  or  occupiers  on  the  estate:— -S<?2rf, 
that  the  bonds  did  not  create  an  interest 
affecting  the  land,  and  that  the  bequest  was 
consequently  valid.  Jcrris  v.  Lawrence^  243 
Attree  v.  Hawe  (47  Law  J.  Hep.  Chana  863; 
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Law  Rep.  9  Ch.  D.  337)  and  In  re  Harris  ; 
Jac$on  V.  The  Governors  of  Queen  Anne*s 
Bounty  (49  Law  J.  Rep.  Chanc.  087 ;  Law 
Rep.  15  Ch.  D.  561)  followed  and  considered. 
Ibid. 

3. scheme :  foreign   charity'] — Where  an 

Application  to  the  Scotch  Ck)urt  to  settle  a 
charitable  scheme  was  necessary,  because 
the  trustee,  an  executor,  declined  to  act,  the 
Court  directed  the  application  to  be  made  by 
the  Attorney-General.  In  re  Fraser.  Yates 
V.  Fraser  f  469 

^—  scheme:    costs    of    re-investment.      See 
Lands  Clauses  Act,  3. 


CliinA — residence  in:   Anglo-Chinese  domicile. 
See  DoMiciL. 


Clmroh  Building  Aots — district  parishes:  ap- 
portionment of  charities  between.  See 
Charity,  1. 

Codicil.    See  Will,  8. 

Colonial  Will — appointment  of  funds  in  court  in 
England:  EnglUh  probate  necessary  for  pay- 
ment  out  to  appoints] — A  testator  died  in  New 
Zealand,  having  by  his  will  appointed  to  his 
son,  in  exercise  of  a  power,  the  proceeds  of 
sale  of  certain  English  leaseholds,  which  had 
been  taken  by  a  local  board  of  works,  and 
the  proceeds  paid  into  Court.  The  will  ap- 
pointing the  proceeds  of  sale  was  proved  in 
the  Supreme  Court  of  New  Zealand : — Held, 
that  the  will  must  also  be  proved  in  England 
before  pajnnent  out  of  Court  to  the  ap- 
pointee could  be  directed.  In  re  Vallance's 
Tru^s,  791 

In  re  TootaVs  Trusts  (ante,  p.  664)  distinguished. 
Ibid. 

Comxaission — solicitor  to,  on  sale  by  auction. 
See  Solicitor,  3. 


stipulation  for,  in  mortgage.    See  Mort- 
gage, 3. 

Committal.    See  Attachment  ;  Contempt  of 
Court. 

Companiea  Clanset  Conflolidation  Act,  1846 — 
remuneration  of  directors.    See  Company,  2. 


ComptLJkj—deheHtures:  irregularity  in  issue  of: 
debentures  istued  to  contractor  to  obtain  money : 
estoppel  by  conduct :  company  not  permitted 
to  set  up  invalidity  as  against  equitable  tram- 
/eiYf]— A  company,  having  power  to  inroe 


debentures  transferable  at  law,  issued  certain 
debentures  to  their  contractor  to  enable  him 
to  obtain  an  advance  for  the  purposes  of  the 
company.  There  was  an  irregularity  in  the 
issue  of  these  debentures  of  which  the  con- 
tractor was  aware,  but  the  debentures  on 
the  face  of  them  purported  to  be  regularly 
issued  for  valuable  consideration,  and  to  be 
legally  transferable.  The  debentures  subse- 
quently came  into  the  hands  of  transferees 
for  value  who  had  no  notice  of  the  irregularity, 
but  whose  transfers  were  never  registered  : — 
Ueldf  that  as  the  original  conduct  of  the 
company  in  issuing  the  debentures  was  such 
that  the  public  was  justified  in  treating  it 
as  a  representation  that  the  debentures  were 
legally  transferable  there  was  an  equity  on 
the  part  of  the  equitable  transferees  to  re- 
strain the  company  from  pleading  their 
invalidity,  although  the  irregularity  in  their 
issue  might  have  been  a  defence  at  law  to 
an  action  against  the  company  by  their  trans- 
ferors. But,  heldy  that  the  right  of  the  trans- 
ferees being  only  equitable,  relief  must  be 
given  to  them  on  equitable  terms,  and  that 
they  ought  to  be  allowed,  in  the  winding  np 
of  the  company,  to  prove,  not  for  the  nominal 
amount  of  the  debentures,  but  only  for  such 
sum,  not  being  greater  than  that  amount,  as 
each  of  them  might  be  able  to  prove  he  bona 
fide  advanced  upon  the  security  of  the  deben- 
tures he  received,  such  proof  however  being 
allowed  to  them  in  the  character  of  deben- 
ture-holders, with  all  the  advantages  attach- 
ing to  that  position.  In  re  The  Romford 
Canal  Co. :  Carew'St  Pococh^s  and  TricketVs 
Claims^  729 


2.  directors:  g&neral  meeting:  pon-ersof: 

remuneration  for  past  services :  compensation 
to  dismissed  ojfficials :  gratuitous  payments: 
companies  clauses  consolidation  actt  1845(8  Jf" 
9  llct.  0.  16),  ss.  90  and  91  .*  regulation  of 
railways  act,  1868]— Directors  of  a  trading 
company  have,  incidental  to  their  office,  the 
power  of  doing  that  which  is  onlinarily  and 
reasonably  done  with  a  view  to  getting  either 
better  work  from  their  servants  or  to  attract 
customers.  JIutton  v.  The  IVest  Cork  Bail.  Co. 
(App.),  689 

The  test  whether  a  majority  can  bind  the 
minority  in  voting  the  company's  money, 
must  be  whether  the  proposed  payment  is 
reasonably  incidental  to  and  within  the  scope 
of  carrj'ing  on  the  business  of  the  company 
for  the  company's  benefit.    Ibid. 

Remuneration  of  directors  for  past  ser\ices, 
and  compensation  to  meritorious  officials  on 
dismissal  (both  of  which  are  gratuitous  pay- 
ments), are  justifiable,  provided  that  they 
are  likely  to  conduce  to  the  advantage  of  a 
company  in  the  future.  Therefore,  to  justify 
any  such  payments,  the  company  must  bo  a 
going  concern.    Ibid. 

Wbere»  therefore,  a  company  had  ceased  to 
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exist  ms  a  profit-making  company,  and  only 
continued  for  the  purpose  of  regulating  their 
internal  afEairs,  of  winding  up  the  same,  and 
distributing  when  received  the  sums  which 
had  been  fixed  by  arbitration  as  the  pur- 
chase-money for  their  undertaking, — Held  (by 
Cotton,  L.J.,  and  Bowen,  L.J. ;  dUsentiente 
Baggallat,  L. J.),  that  it  was  not  within  the 
power  of  the  directors  themselves,  or  of  a 
general  meeting  of  the  company,  to  pass  a 
resolution  voting  remuneration  to  the  di- 
rectors for  their  past  services  prior  to  the 
transfer  of  the  undertaking,  and  compensation 
to  officials  who  had  been  discharged  in  con- 
sequence of  such  transfer.    Ibid. 

But  h^ld  by  the  Court,  that  the  company 
could  in  general  meeting  vote  a  reasonable 
sum  for  remuneration  for  services  during  the 
winding-up.    Ibid. 

Sembla,  a  ^^resolution  voting  the  distribution  of 
a  sum  of  money,  first  in  paying  certain  ex- 
penses properly  payable  thereout,  the  amount 
of  which  can  only  be  estimated,  and  the 
balance  among  the  directors  by  way  of  re- 
muneration, even  though  remuneration  is 
properly  payable,  is  bad.    Ibid. 

The  resolution  should  take  the  form  of  a  vote 
of  a  sum  not  exceeding  an  ascertained 
amount  to  be  paid  out  of  the  balance— ^^ 
Cotton,  L.J.    Ibid. 

The  winding-up  of  a  company  is  as  much  a 
part  of  the  business  of  a  company  as  its 
formation— js^fr  Baggallat,  L.J.    Ibid. 

Decision  of  Fry,  J.  {ante,  p.  377),  reversed  on 
appeal.    Ibid. 

3,  Company  (continued)— directors :  payment 
of  dividends  out  of  cajntal :  tort  or  breach  of 
trust :  joint  and  several  liability  of  directors : 
set-off:  separate  debt  against  joint  liability : 
statute  of  limitations :  companies  act,  1 862, 
s.  165] — On  a  summons  under  the  166th  sec- 
tion of  the  Companies  Act,  1862,  by  the  liqui- 
dator, asking  that  the  directors  of  the  company 
might  be  declared  jointly  and  severally  liable 
to  repay  the  amount  of  dividends  declared  and 
paid  out  of  capital  during  tlieir  directorship, — 
J/eldf  that  the  directors  had  committed  a 
breach  of  trust,  not  a  ttfrt,  that  the  claim  was 
not  barred  by  the  Statute  of  Limitations  as 
to  dividends  declared  and  paid  more  than  six 
years  previously,  and  that  they  were  jointly 
and  severally  liable  to  repay  such  dividends, 
with  interest  at  four  per  cent.  Held  also, 
that  the  directors  could  not  set  off  debts  due 
to  them  from  the  company  against  their  lia- 
bility to  make  good  the  amount  of  the  divi- 
dends. In  re  The  Exchange  Banking  Co, 
{Lim.)  (App.),  217 


4. 


memorandum,  of  association  :  articles  : 


act,  1862,  tectums  6,  7,  12  and  38]— A  com- 
pany was  formed  for  the  porpose  of  aoquiiizig, 
cultivating  and  farming  land  in  Ireland,  wiSi 
a  nominal  capital,  as  stated  in  the  memoran- 
dum, of  1,050,OOOZ.,  divided  into  140,000  A 
shares    of  5^.  each,  and    3,500  B  sbves  of 
1002.  each.    By  one  of  the  articles  of  associ- 
ation it  ¥ras  provided  that'  the  capital  pro- 
duced by  the  issue  of  the  B  shares  should  be 
paid   to  trustees  to  invest  and   apply  &e 
income  and  the  proceeds  of  sale  of  capital, 
if  necessary,  in  paying  the  holders  of  the  A 
shares  a  preferentiial  cumolative  dividend  of 
five  per  cent. — the  balance  of  the  income, 
after  replacing  any  capital  sold,  to  be  paid  to 
the  B  shareholders ;    and  in  the  event  of  a 
winding-up  (subject  to  liability  for  the  com- 
pany's debts),  both  capital  and  income  of  the 
trust  fund  were  to  be  distributed  among  the 
B  shareholders  rateably  and  exclusively — and 
it  was  provided  that  the  trust  fond  and  in- 
come should  in  no  event  be  used  as  working 
capital.    There  was  no  suggestion  of  any  con- 
cealment or  mala  fides  : — Held  (affinnii]^  the 
decision    of  Chittt,  J.),  that  the  article  of 
association  was  uUra  vires^  as  being  a  con- 
tradiction of  the  memorandum  of  association 
in  one  of  the  matters  (capital)  required  to  be 
stated  in  the    memorandum,  and  that  the 
article  could  not  be  allowed  to  vary  or  add 
to    the    memorandum;     that    the    proposed 
application  of  the  B  capital  was  a  misapplica- 
tion of  part  of  the  capital,  to  which  the  cre- 
ditors would  have  to  look,  for  an  object  not 
being  one  of  those  stated  in  the  memoran- 
dum, and  could  not  be  said  to  be  conducive 
to  the  business  of  the  company  within  the 
meaning  of  the  usual  clause  to  that  effect 
stated  in  the  memorandum.     Guinness  v.  The 
Land  Corporation  of  Ireland  QUm.)  (App.), 
177 
It  is  only  as  regards  matters  affecting  share- 
holders inter  se,  and  which  are  not  required 
by  the  Act  to  be  stated  in  the  memorandum, 
that  the  articles  can  be  read  as  a  contempo- 
raneous document  with  the  memorandum  for 
the  purpose  of  adding  to  the  memorandom. 
Ibid. 


6. 


winding-up :  jurisdiction  :    companies 


capital :  divisimi  of  into  A  and  B  shares : 
provision  in  aHicles  that  B  capital  should  form 
guarantee  fund  for  holders  of  A  shares:  ultra 
vires :  variation  of  viemorandum  :  companies 


act,  1862,  s.  102  .*  contributory  :  indemnity]-^ 
Under  section  102  cf  the  Companies  Act, 
1862,  the  Court  can  only  adjust  the  rights  of 
contributories  inter  se,  qua  oontributories.  In 
re  The  Alexandra  Palace  Co, ;  e^  parte  Good- 
son  and  others,  4128 
Where  the  governing  object  of  a  smnmons  by 
directors  was  to  obtain  indemnity  from  co- 
contributories,  joint  tort-feasors,  but  some 
matters  asked  for  were  within  the  jurisdiction 
in  the  winding-up,  the  Court  refused  to  make 
any  order.    Ibid. 


6.  winding-up:  liquidator:  costs:  Uqni- 

dolor's  remuneration  and  easts :  Utigation  in 
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thr,  liquidation:  general  costs  :  prhritics'}  — 
When  the  assets  of  a  company  are  insufficient 
for  the  payment  in  full  of  the  costs  of  wind- 
ing up,  and  of  internal  litigation  in  the 
winding  up,  the  liquidator  is  not  entitled  to 
any  remuneration ;  but  he  is  entitled  to  his 
costs  of  realisation  out  of  the  assets  in  priority 
to  the  costs  of  internal  litigation ;  and  the 
costs  of  such  litigation,  and  all  other  costs 
ordered  to  be  paid  out  of  the  assets,  will  be 
paid  rateably,  without  regard  to  order  of  date. 
In  re  The  Dronfield  Silkgtane  Coal  Cortipany 
{No,  2),  963 
Kb  parte  Percival  (Law  Rep.  6  Eq.  519),  The 
Cape  Breton  Company  v.  Fenn  (50  Law  J. 
Rep.  Chanc.  321 ;  Law  Rep.  17  Ch.  D.  198), 
and  The  Home  Investment  Society  (Law  Rep. 
n  Ch.  D.  167)  considered.    Ibid. 


7. 


frindiny-up :    liquidator,  default    by: 


surety  :  right  to  reopen  accounts :  practice^ 
In  the  winding-up  of  companies,  where  the 
surety  for  a  defaulting  liquidator  becomes 
liable  upon  his  bond,  it  is  not  the  practice  to 
give  notice  to  the  surety  of  the  taking  of  the 
accounts  as  against  the  liquidator ;  but  if 
the  surety  becomes  aware  of  the  taking  of 
the  accounts  and  'applies  for  leave  to  attend, 
such  leave  will  be  granted  at  his  own  ex- 

.  pense.  In  re  Birmingham  Brewing,  Matting 
and  Distilling  Co.  {Lim.\  358 

H.  was  appointed  liquidator  in  a  winding-up. 
The  Q.  Society  became  his  sureties  for 
3,0OOZ.,  and  for  that  purpose  entered  into  a 
bond,  which  provided  that  the  certificate  of 
the  chief  clerk  should  bo  conclusive  evidence 
as  between  all  parties  that  the  bond  had 
been  forfeited  to  the  amount  stated  in  the 
certificate.  On  the  bankruptcy  of  11.  a  fresh 
liquidator  was  appointed  in  his  place.  The 
accounts  of  H.,  which  were  carried  in  and 
vouched  without  any  notice  having  been 
given  to  the  society,  shewed  a  probable  deficit 
of  4,500/.  The  society,  on  receiving  notice  of 
the  date  fixed  for  the  final  passing  of  the 
accounts,  attended  and  asked  to  have  them 
reopened  in  their  presence.  The  Court  al- 
lowed the  society  to  have  the  accounts  re- 
opened, on  the  terms  that  they  should  pay 
.into  Court  the  whole  of  the  3,000/.  for  which 
they  were  liable,  together  with  100/.  for  the 
costs  of  such  reopening,  and  should  under- 
take to  pay  interest  on  the  amount  to  be 
found  due  from  them,  and  pay  the  costs  of 
the  application.    Ibid. 

8. winding-up  :  petition  :  commencing  busi- 
ness within  a  year  of  incorporation :  business 
abroad:  companies  act,  1862  (25  ^-  26  Vict, 
c.  89),  s.  79.  snJt-s.  2]— Where  a  company  was 
established  to  carry  on  business  in  the  United 
States  and  in  other  parts  of  the  world,  and 
had  commenced  carrying  on  business  abroad, 
and  where,  according  to  the  evidence,  the 
company  intended  when  able  to  start  business 


in  this  country, — Held,  that,  although  the 
company  had  not  actually  commenced  carry- 
ing out  in  this  country  the  objects  for  which 
it  had  been  established  within  a  year  from 
its  incorporation,  still  that  was  not  a  sufficient 
ground  for  ordering  the  company  to  be  wound 
up  under  the  Companies  Act,  1862,  s.  79. 
sub-s.  2.  In  re  The  Capital  Fire  Insurance 
Association,  20 
Princess  of  Reuss  v.  Bos  (40  Law  J.  Rep.  Chanc. 
665;  Law  Rep.  6  H.L.  Cas.  176)  discussed 
and  distinguished.    Ibid. 

9.  —  winding-up  :  petition :  companies  act, 
1867  (30  ^  31  Viet.  o.  idl),  s.  40  :  shares  held 
by  petitioner  and  registered  in  his  name  •  bank' 
ruptey  act,  1869  (32  ^  33  Vict.  c.  71)]— A 
shareholder  was  placed  on  the  register  in 
May,  1881,  and  remained  on  it  at  the  time 
when  he  presented  a  winding-up  petition  in 
February,  1882.  On  the  26th  of  August, 
1881,  he  filed  a  liquidation  petition,  under 
which  a  trustee  was  appointed.  On  the  28th 
of  October,  1881,  he  executed  a  composition 
deed,  and  on  the  7th  of  January,  1882,  the 
trustee  reassigned  the  shares  to  him  : — Held, 
that  the  petitioner's  shares  bad  been  held  by 
him  and  registered  in  his  name  for  a  period 
of  at  least  six  months  during  the  eighteen 
months  previously  to  the  commencement  of 
the  winding-up,  within  the  meaning  of  the 
Companies  Act,  1867,  s.  40.  In  re  Wala 
Wynaad  Indian  Gold  Mining  Co.,  86 

10,  — ^  winding-vp  petition  :  creditor  :  no 
available  assets :  opposition  by  majority  of 
creditors  :  discretion  of  court :  petition  dis- 
missed: costs :  the  companies  act,  1862,  x.  91] 
— A  creditor  of  a  company  who  cannot  get 
his  debt  paid  is  not  entitled  ex  debito  justitt/e 
to  a  winding-up  order,  where  it  appears  that 
he  will  not  get  paid  by  means  of  the  order,  if 
made.  In  re  The  Chapel  House  Colliery 
Company  (App.),  934 

The  colliery  of  a  company  was  in  the  hands  of 
its  mortgagee,  who,  under  the  powers  con- 
tained in  liis  mortgage-deed,  was  working  the 
colliery  at  a  profit,  and  therewith  was  re- 
ducing the  principal  and  interest  due  on  the 
mortgage.  Subject  to  this  mortg^age,  all  the 
assets  were  vested  in  trustees  for  debenture- 
holders  to  the  amount  of  40,000/.  A  deben- 
ture-holder having,  with  knowledge  of  these 
facts,  presented  a  winding-up  petition,  which 
was  opposed  by  the  comi)any,  by  all  the 
debenture-holders  other  than  the  petitioner, 
and  by  all  the  unsecured  creditors,  his  petition 
was  di&missed  witli  cost:*.    l>)id. 


11,  winding-up :  petitioning  creditor:  wn- 

pai*i  nndor:  arvard:  costs  tf  arbitration : 
companies  act,  1862,  s.  82 ;  lands  clauses  act, 
1845,  ss.  34,  49  and  60]— Unpaid  vendors  of 
land  taken  by  a  company  under  their  com- 
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pnLsory  powers  are  not  "creditors"  within 
the  Companies  Act,  1862,  s.  82,  until  their 
title  has  been  duly  made  out  and  accepted, 
even  though  the  amount  of  the  purchase  and 
compensation  money  to  be  paid  by  the  com- 
pany has  been  ascertained  and  fixed  by  award ; 
neither  are  they  "creditors"  in  respect  of 
the  costs  of  the  arbitration,  unless  such  costs 
have  been  taxed.  In^  re  The  Milfard  Docks 
Company;  ex  parte  Lister^  774 

12.  Company  (continued) — rcinding-up :  prae- 
tice:  appeal:  secvrity  for  costs'] — Where  a 
company,  which  has  been  ordered  to  be 
wound  up  on  the  ground  that  it  is  unable  to 
pay  its  debts,  is  the  sole  appellant  from  the 
winding-up  order,  security  for  the  costs  of 
the  appeal  must  be  given.  In  re  The  Photo- 
graphic  Artists*  Co-operatire  Cu.(Lim.)  ( App.), 
654 


13. 


winding-up :  practice  :  mirfea>sance  by 


direct^trs :  €(ffidarit  by  official  liquidator  em- 
bracing distinct  oases  against  different  du 
rectors:  riqht  to  compel  official  liquidator 
to  make  (affidavit  of  documents:  companies 
act,  1862,  s.  166] — In  the  winding-up  of  a 
company  the  official  liquidator  took  out  a 
summons,  under  section  165  of  the  Companies 
Act,  1862,  against  a  number  of  persons  who 
were  or  had  been  directors,  seeking  to  make 
them  responsible  for  certain  alleged  acts  of 
misfeasance,  which  were  107  in  number.  In 
support  of  his  application  he  filed  a  long 
affidavit  embracing  the  cases  of  all  the  di- 
rectors. E.  had  been  a  director  for  a  short 
period  only,  and  the  liquidator  only  sought 
to  make  him  liable  for  11  out  of  the  lOf 
acts  of  misfeasance.  E.  appeared  by  a  se- 
parate solicitor,  and  applied  for  an  order  upon 
the  liquidator  to  state  the  particular  para- 
graphs of  the  affidavit  on  which  he  intended 
to  rely  as  against  him: — Held  (affirming  the 
decision  of  Chitty,  J.),  that  the  application 
must  be  refused,  on  the  ground  that  there 
were  no  special  circumstances  to  take  the 
case  out  of  the  general  rule  that  a  defendant 
must  ascertain  for  himself  what  part  of  his 
opponent's  'evidence  relates  to  him.  In  re 
The  Mutual  Society  (App),  621 
An  official  liquidator  is  not  in  the  position  of 
an  ordinary  litigant ;  he  is  an  officer  of  the 
Court,  and  will  not,  except  under  special 
circumstances,  be  ordered  to  make  the  usual 
affidavit  as  to  documents,  although  he  is  bound 
to  shew  a  hostile  litigant  all  the'  documents 
in  his  possession  on  which  he  relies  or  which 
the  litigant  desires  to  see.     Ibid. 


14. 


winding-up  :  proof:  set-off:  assignment 


of  chose  in  action :  debt  or  damages :  rules 
of  court,  1875,  ord^yr  XJX.  rule  3]— T.  pur- 
chased  some  debts  due  by  a  company  from 
H.,  who  purchased  them  from  the  original 
creditors.     Before  the  debts  were  assigned*  to 


T.  the  liquidator  took  ont  a  summons  in  the 
winding-up  of  the  company  to  make  H.  liable 
for  a  misfeasance,  and  subsequently  to  tiie 
assignment  an  order  was  made  that  H.,  who 
was  an  original  director  of  the  company,  shoold 
pay  the  liquidator  2,(X)0/.,  **  the  nominal  value 
of  the  eighty-five  shares  in  the  company 
received  by  H.  from  the  promoter  of  the 
company  " : — Held,  that  as  the  company  had 
elected  to  take  the  value  of  the  shares,  their 
claim  against  H.  was  not  a  debt  but  damages, 
and  that  therefore  the  2,000^.  could  not  be  set 
off  against  the  dividends  payable  to  T.  in 
respect  of  the  debts.  In  re  The  Milan  TVas- 
ways  Co. ;  ex  parte  Theys,  29 
Bule  3  of  Order  XIX.,  Bules  of  Court,  1875, 
is  only  a  rule  of  procedure,  and  was  not  in- 
tended to  give  rights  against  third  persons 
which  did  not  exist  before.  It  was  held, 
therefore,  not  to  affect  the  question  of  set-ofL 
Ibid. 


15.  winding-up  :  rates  made  subsequently 

to  commencement  of  winding-up :  right  tf 
rating  authority  to  payment  in  full :  benefeial 
occupation'] — The  right  of  a  rating  authority 
to  payment  in  full  of  rates  on  the  property 
of  a  company  in  liquidation  made  subse- 
quently to  the  commencement  of  the  winding?- 
up,  is  not  necessarily  governed  by  the  same 
principle  as  that  of  a  landlord  in  respect  of 
rent.     In  re  Watson,  Kipling  ^  Co.,  473 

In  order  to  entitle  the  rating  authority  to  psf- 
ment  in  full  it  must  be  shewn  that  there  has 
been  an  actual  beneficial  occupation  or  enjoy- 
ment of  the  property  by  the  liquidator  on 
behalf  of  the  company.     Ibid. 

Where  the  property  of  a  company  in  liqui- 
dation consisted  of  chemical  and  other  works 
and  blast  furnaces  which  had  ceased  to  be 
used  for  manufacturing  purposes  or  purposes 
of  profit,  but  the  liquidator  kept  some  of 
the  furnaces  alight  with  a  view  to  a  sale  of 
the  property,  and  had  used  part  of  the  works 
for  the  storage  of  plant, — Held,  that  there 
was  no  such  beneficial  occupation  or  enjoy- 
ment of  the  property  by  the  liquidator  as 
would  entitle  a  rating  authority  to  payment 
in  full  of  rates  made  subsequently  to  the 
winding-up  of  the  comipany.  Held  also, 
that  the  Court,  in  exercising  its  discretion  on 
the  matter,  was  at  liberty  to  have,  and  would 
have,  regard  to  the  fact  that  the  amount  of 
the  rates  was  excessive.     Ibid. 

16. winding-up  :  rent :  distress :  companies 

act,  1862  (25  Jj-  26  Jlct.  e,  89),  #.  163]— Where 
a  company  had  taken  possession  under  an 
agreement  for  a  sublease,  the  superior  land- 
lord was  allowed,  after  the  commencement 
of  a  winding-up,  to  distrain  on  goods  of  the 
company,  though  he  had  taken  from  them  a 
promissory  note  for  the  rent  due  to  hiuL  In 
re  The  Carriage  Qhoperatioe  Supply  Assscith 
tion;  ex  parte  Clemenee^  473 
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17. 


7cindifig-up:  rewl'ution  fi*r  voluntary 


liguidatitm :  cimijmUory  order :  B  eontribit- 
tories :  commencement  of  winding-up :  com- 
paniei  act,  1862  (25  ^  26  Viet.  c.  89),  m.  38, 
84  and  130] — A  company  passed  a  special 
resolution  for  voluntaiy  liquidation,  and  was 
afterwards  ordered  to  be  wound  up  under  a 
compulsory  order.  Shareholders  transferred 
their  shares  less  than  a  year  before  the  passing 
of  the  special  resolution,  but  more  than  a 
year  before  the  presentation  of  the  petition 
on  which  the  compulsory  order  was  made : — 
Heldf  that  they  could  not  be  placed  on  the 
list  of  B  contribiltories.  In  re  The  Taurine 
Cl».  (Xfwi.),688 


borrowing  powers.    See  Building  So- 


ciety, 3,  4. 

—  building  society :  withdrawing  members. 
See  Building  Society,  6. 

—  cost-book  mine  :  relinquishment  of  shares. 
See  Mine. 


—  evidence :    admissions  by  director.      See 
Evidence. 


—  security  for  costs  by  company,  plaintiff  in 
action.    See  Costs,  6. 

—  shares :    mortgage  by  deposit :  power  of 
sale  :  transfer  in  blank.    See  Mobtoage,  7. 

—  shares :   trustee  of :  right  to  indemnity. 
See  Trust  and  Trustee,  6. 


Compoiition.    See  Bankruptcy,  7-10. 

Compromise —in  administration  action:  effect 
of.    See  Administration,  1. 


sale  of  partnership  interest  by  executrix 


and  trustee.    See  Trust  and  Trustee,  1. 


Condition— precedent.    See  Covenant,  1. 


uncertainty.    See  Will,  9. 


Condition   of  Sale.    See  Vendor  and  Pur- 
chaser, 2. 


Conflict  of  Lawi— action  in  foreign  Court :  stay 
of  proceedings  in  this  country.  See  Prac- 
tice, 27, 28. 


Consolidation  of  Chargoo.    See  Power,  6. 
Vol.  62.— CHANa  Indeoo. 


Contempt  of  Couai—juri^ietion:  injuncOen'] — 
An  injunction  was  granted  on  motion  in  an 
action,  to  restrain  a  party  to  the  action  from 
a  threatened  publication  of  circulars  abusive 
of  a  party  to,  and  tending  to  prejudice  the 
fair  trial  of,  the  action.    KUcat  v.  Sharp,  134 

And  see  Attachment. 

Contingent  Bemainder.    See  Will,  U. 

Contract — stipit  lotions  of  varying  importance  : 
substantial  breach:  penaUy  or  liquidated 
damages :  forfeiture  of  deposit"] — A  contracted 
with  B  to  buy  an  estate  for  70,000/.,  which 
sum  A  was  to  expend  in  building  on  the 
estate,  and  to  pay  a  deposit  of  6,000/.  on  the 
purchase-money :  600/.  of  the  deposit  was  to 
be  paid  on  the  execution  of  the  contract, 
and  the  balance  within  seven  months.  The 
contract  contained  numerous  stipulations 
of  varying  importance ;  and,  amongst  others, 
that  if  B  failed  to  make  a  good  title,  the 
600/.  was  to  be  returned,  and  he  was  to  pay 
A  6,000/.  as  liquidated  damages;  and  that, 
if  A  should  commit  a  substantial  breach  of 
the  contract,  either  in  not  proceeding  with 
due  diligence  to  carry  out  the  works,  or  in 
failing  to  perform  any  of  the  provisions  of 
the  contract,  then,  and  in  either  of  such  events, 
the  6,000/.  should  be  forfeited,  and  if  it  had 
not  been  paid  A  should  forfeit  and  pay  to  B 
6,000/.  by  way  of  liquidated  damages,  and 
the  agreement  should  be  determined.  A 
neither  paid  the  600/.,  nor  in  any  way  at- 
tempted to  perform  the  contract.  On  action 
brought  by  B  to  recover  6,000/.  as  liquidated 
damages, — Held  (affirming  Fry,  J.),  that  the 
forfeiture  clause  did  not  apply  to  the  non- 
payment of  the  600/.,  which  was  intended  to 
be  paid  on  the  execution  of  the  contract,  but 
to  a  substantial  breach  of  any  of  the  other 
stipulations;  and,  therefore,  that  B  was  en- 
titled to  enforce  payment  of  the  6,000/.  as 
liquidated  damages.  Wallis  v.  Smith  (App.), 
146 

Astley  V.  Weldon  (2  Bos.  &  P.  346),  Kemble  v. 
Farren  (6  Bing.  141),  Afagee  v.  Lavell  (46  Law 
J.  Rep.  Bankr.  67 ;  Law  Rep.  9  C.P.  107)  and 
In  re  Newman  (43  Law  J.  Rep.  C.P.  131 ; 
Law  Rep.  4  Ch.  D.  724)  discussed  and  con- 
sidered.   Ibid. 

■  injunction :    negative   clause.     See    In- 

junction. 


seal,  when  necessary.  See  Public  Health 


Acts,  2. 

—  subsequent    conveyance,    effect    of.     See 
Railway  Company. 

—  whether  complete  :  deed  prepared  but  not 
executed.    See  Bankruptcy,  11. 
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ordered  to  pay  the  costs  of  the  action.  The 
Attorney-  Oerteral  v.  The  Vestry  of  Bermondtey 
(App.),  667 

—  production  of  docaments  by :  place  of 
production.    See  Practice,  22. 

Corrupt  Praotieei  Act,  1868.  See  Pabliament. 
Ooft-book  Mine.    SSee  Mine,  1. 

Ooftf — administration  action  :  practice  :  breach 
of  trust :  bankrupt  executrix  :  bankruptcy  act, 
1869, «.  49] — A  defaulting  executor  or  trustee 
indebted  to  his  testator's  estate  who  subse- 
quently to  the  commencement  of  an  adminis- 
tration action  becomes  bankrupt  is  not  en- 
titled to  his  costs  subsequent  to  the  bank- 
ruptcy until  he  has  made  good  his  default, 
unless  he  is  kept  before  the  Ck)urt  at  the 
express  instance  of  the  beneficiaries.  In  re 
Basham.     JIannay  v.  Basham^  408 

Lewis  V.  Trash  (Law  Rep.  21  Ch.  D.  863)  ap- 
proved.   Ibid. 

Clare  v.  Clare  (61  Law  J.  Rep.  Chanc.  663 ; 
Law  Rep.  21  Ch.  D.  867)  disapproved.    Ibid. 

2.  — —  apportionment :  claim  andeounter-claim : 
costs  where  both  succeed] — The  principle  of 
taxation  laid  down  in  Saner  v.  BiUon  (48  Law 
J.  Rep.  Chanc.  646;  Law  Rep.  11  Ch.  D.  416) 
applies  equally  to  a  case  where  both  claim 
and  counter-claim  have  been  successful,  as 
where  they  have  both  been  dismissed  with 
costs.  The  successful  plaintiff  is,  in  the  ab- 
sence of  any  special  direction  to  the  contrary, 
entitled  to  the  general  costs  of  the  action, 
notwithstanding  that  the  result  of  the  whole 
litigation  is  in  favour  of  the  defendant; 
and  there  is  to  be  no  apportionment  of  those 
costs  which  would  have  been  duplicated  if  the 
counter-claim  had  been  the  subject  of  an  in- 
dependent action.  In  re  John  Brown  ;  Ward 
V.  Morse  (App.),  624 

8.  — ^  disclaiming  mortgageCt  of] — A  puisne 
mortgagee  disclaiming  is  entitled  to  all  costs 
incurred  subsequent  to  offer  to  disclaim. 
Cheen  v.  Foster,  470 

4*  —  fnortgagee :  cosis  of  adjournment  to 
judge :  practice :  contested  claim  in  suit] — A 
mortgagee  bringing  in  his  accounts,  who  bona 
fide  and  honestly,  under  a  mistake  in  law, 
makes  a  claim  which  is  disallowcil,  ought  not 
to  pay  the  costs  of  the  claim.  In  re  Watts ; 
Smith  v.  Watts  (App.),  209 

An  adjournment  from  the  diief  clerk  to  the 
Judge  in  person  is  not  in  the  nature  of  an 
appeid.    Ibid. 

Only  one  party  should  attend  to  oppose  a  con- 
tested claim  in  an  administration  action — 
General  Order  XVI.  role  12a.    Ibid. 


6.  —^  partnership  action :  cosis  of  ntuuccesrful 
claim  :  order  to  pay  out  of  partnership  estate : 
appeal  for  costs:  judicature  act,  1873,  s.  49  : 
nUes  of  court f  1876,  order  L  V.  rule  1] — Where 
in  a  partnership  action  the  plaintiff,  who  had 
obtained  a  judgment  for  taking  the  accounts 
of  the  partnership,  took  out  a  sunmions  to 
vary  the  chief  clerk's  certificate,  which  sum- 
mons was  refused, — Held,  that  an  order  that 
the  costs  of  that  summons  should  nevertheless 
be  paid  out  of  the  estate  was  an  order  within 
the  discretion  of  the  Court  as  to  costs  ;  that 
such  order  did  not  amount  to  an  order  appro- 
priating to  the  pa3rment  of  costs  a  fund  not 
properly  attributable  to  that  purpose — within 
the  decision  of  Jones  v.  Chennell  (47  Law  J. 
Rep.  Chanc.  683 ;  Law  Rep.  8  Ch.  D.  492) ; 
and  that  no  appeal  would  lie  from  that  order. 
Butcher  v.  Pooler  (App.),  930 

In  re  Foster  v.  The  Great  Western  Railway 
Company  (61  Law  J.  Rep.  Q.B.  233;  Law 
Rep.  8  Q.B.  D.  616)  distinguished.    Ibid. 


6.  —^  security  for:  time  to  apply:  limited 
company  plaintiff:  companies  act,  1862,  #. 
69;  rules  of  court,  1876,  order  LV.  ntle  2] — 
Under  Rules  of  Court,  1876,  Order  LV.  rule  2, 
the  Court  has  a  judicial  discretion  to  direct 
security  for  costs  to  be  given  at  any  time : 
— Held,  therefore,  that  in  a  proper  case, 
the  Court  will  order  security  for  costs  to  be 
given  on  an  application  made  by  a  defendant, 
even  after  notice  of  trial.  The  Lydney  and 
Wigpoollron  Ore  Co.  {Lim,)  v.  Bird,  640 


7.  set-off :  solicitor's  Hen] — Trustees  who 

had  recovered  judgment  for  money  due  to  the 
trust  against  a  defendant  were  not  allowed 
to  set  off  costs  payable  by  them  to  the  defen- 
dant in  respect  of  a  petition  in  the  matter 
of  the  trust.  In  re  Harrald.  Wilde  v. 
WaVord,  486 


8. 


shorthand  nates  of  eridence  and  judg* 


ment :  printed  copies :  rules  of  the  supreme 
court,  1876,  order  VI.,  schedule  (costs):  agree- 
ment  to  share  jMrinter's  bilf] — Under  the  com- 
mon order  of  the  Court  of  Appeal  giving  the 
costs  of  the  appeal  and  of  the  shorthand- 
writer's  notes  of  the  evidence  and  of  the 
judgment  in  the  Court  below,  the  solicitor 
of  the  successful  party,  when  the  shorthand 
notes  have  been  printed  in  the  first  instance, 
is  entitled  on  taxation  of  the  costs  to  be 
allowed,  in  addition  to  the  printer's  bill,  ?kd, 
per  folio  for  one  printed  copy  of  the  short- 
hand notes  of  the  evidence  supplied  to  each 
of  his  counsel  on  the  appeal,  and  3</.  per 
folio  for  one  printed  copy  of  the  shorthtmd 
notes  of  the  judgment  supplied  for  the  use 
of  each  Judge  of  the  Court  of  Appeal. 
The  Singer  Afan^facturing  Company  v.  Loo^ 
(App.),  288 
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thereof  respectively"  a  fine  of  1,000/.;  and 
every  such  new  lease  was  to  contain  a  covenant 
for  renewal,  "  it  being  the  intention  of  the 
parties  that  the  lease  should  be  renewable 
for  ever  at  the  option  of  the  lessees,  in  pur- 
suance of  the  covenant  in  the  lease."  The  lease 
also  contained  a  covenant  by  the  lessees  that 
if  they  should  not  **  before  the  expiration  of 
the  term  avail  themselves  of  the  option  of 
requiring  a  new  lease,  and  on  the  execution 
of  the  new  lease  pay  the  fine  of  1,000/.,"  then 
the  lessees  would,  previous  to  the  expiration 
of  the  term,  perform  certain  works  upon  the 
demised  premises,  so  as  at  the  expiration  of 
the  term  to  render  up  a  good  dwelling-house  : 
— Held,  that  the  payment  of  the  fine  and  the 
execution  of  the  new  lease  before  the  ex- 
piration of  the  existing  term  were  not  con- 
ditions precedent  to  the  lessees'  right  to  a 
renewal,  but  that  a  requisition  by  the  lessees 
within  the  term  was  a  condition  precedent, 
and  that  a  letter  from  the  secretary  of  a 
company  and  of  trustees,  of  a  guarantee 
fund,  such  company  and  trustees  being  the 
persons  interested  in  the  lease,  written  to  one 
of  several  trustees  of  one  moiety  of  the  free- 
hold being  also  tenant-for-life  of  the  other 
moiety,  was  a  sufficient  compliance  with  this 
condition  to  entitle  the  lessees  to  renewal. 
NichcUon  V.  Smith,  191 
Jjcnnon  v.  Napper  (2  Sch.  &  Lef .  682)  considered, 
and  not  followed.    Ibid. 

2.  restrictive  corenant :  nrairer :  benefit  of 

covenant  at  law :  non-existent  person ;  8  ^ 
9  Vict.  0,  106.  s.  5]— On  a  sale  of  part  of 
the  C.  estate,  the  purchasers  entered  into  a 
covenant  with  the  vendors,  "  their  and  each 
of  their  heirs  and  assigns,  and  also  separ- 
ately with  the  owners  and  owner,  lessors  and 
lessees  for  the  time  being,  or  other  the  persons 
or  person  for  the  time  being  entitled  to  the 
receipt  of  the  rents  and  profits  of  any  part 
of  "  the  C.  estate,  against  {inter  alia)  keeping 
a  beershop  on  any  part  of  the  premises  sold. 
In  an  action  brought  by  subsequent  purchasers 
of  the  C.  estate  to  restrain  a  breach  of  this 
covenant, — Held,  on  the  evidence  adduced, 
that  they  had  lost  their  right  to  bring  an 
action  by  long-continued  acquiescence  in 
breaches  of  the  covenant  both  by  the  de- 
fendant and  other  similar  covenantors,  and 
consequently  were  not  entitled  either  to  an 
injunction  or  to  any  damages.  Semble,  also, 
that  they  were  not  entitled  to  sue  on  the 
covenant  at  law,  even  for  nominal  damages. 
Kelsey  v.  Dodd,  34 

8.  —  restrictive  covenant :  residential  estate : 
alteration  in  ckaracter  qf  property  :  inJunC" 
tion] — By  a  deed  dated  the  17th  of  April, 
1878,  a  certain  lot  of  a  particular  block  of 
building  land  was  conveyed  to  A  (the  defen- 
dant's vendor),  and  A  thereby  covenanted 
**  with  the  owners  or  owner  of  anjr  other  **  lot 


to  which  the  benefit  of  such  covenant  was 
attached,  that  no  building  on  his  land  should 
be  used  as  a  shop,  nor  should  any  trade  be 
carried  on  thereon.  In  March,  1882,  the 
plaintiff,  the  owner  of  one  of  these  lots, 
brought  an  action  to  restrain  the  defendant 
from  using  his  house  as  a  beershop  with 
an  off-licence.  It  appeared  that  some  of 
the  houses  on  this  block  had  been  used  as 
shops  notwithstanding  the  covenant,  and  that 
several  of  them  were  occupied,  not  by  a 
single  tenant,  but  by  two  families  at  a 
weekly  rent : — Held,  that  the  character  of 
the  property  having  been  completely  changed, 
the  covenant  could  no  longer  be  enforced 
for  the  purpose  for  which  it  was  originally 
entered  into ;  and  action  dismissed  with  costs. 
Sayers  v.  CoUyer,  770 


4.  —  running  with  the  land]—3emhlc,—A 
covenant  to  build  on  request  does  not  run 
with  the  land ;  but  the  liability  to  allow 
others  to  enter  and  fulfil  such  covenant  does. 
Andrew  v.  Aitkcn,  294 


5. 


runnifi/f  with  the  land:  landlord  and 


tenant :  agreement  by  landlord  to  pay  tenant 
for  unexhausted  improvements  at  the  expira- 
tion  of  the  tenancy']— Under  a  parol  agree- 
ment for  a  lease  of  a  farm  for  a  term  of 
years  the  tenant  went  into  possession.  The 
lease  was  to  contain  a  covenant  by  the  land- 
lord to  pay  the  tenant  for  unexhausted  im- 
provements at  the  expiration  of  the  term, 
but  it  was  never  executed.  During  the  term 
the  landlord '  died,  having  devised  the  farm 
to  the  plaintiff  for  life,  with  remainders 
over.  On  the  expiration  of  the  term  the 
tenant  gave  up  possession  and  the  plaintiff 
went  into  possession.  The  question  then 
arose,  who  was  to  pay  the  tenant  for  the 
valuation  of  the  unexhausted  improvements : 
— Held,  that  the  obligation  to  pay  for  unex- 
hausted improvements  was  in  the  nature  of  a 
covenant  running  with  the  land;  and,  con- 
sequently, that  the  valuation  was  payable  not 
out  of  the  testator's  estate,  but  by  the 
plaintiff,  as  the  landlord  for  the  time  being. 
Mansel  v.  Norton  (App),  367 


for  payment  of  interest :  judgment,  effect 


of.     See  MOHTOAOE,  4. 

—  not    to   revoke  will :   not  discharged  by 
bankruptcy.    See  Bakkbuptcy,  28. 

—  to  pay  mortgage  debt.   See  Limitations, 
Statutes  of,  8. 

—  to   settle    after-acquired    property.     See 
Sbttlkmekt,  1,  2. 
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Diitriet  Parithei— apportionment  of  charities 
between.    See  Charity,  I. 


Domieil  —  "  AngJthChinete  " :  extra-territorial 
jurisdiction:  legacy  duty"] — Notwithstanding 
the  constitution  of  the  Supreme  Ck)urt  of 
China  and  Japan,  and  the  jurisdiction  con- 
feired  on  that  Court  by  the  Order  in  Council 
of  China  and  Japan,  1865,  over  British  sub- 
jects having  a  "fixed  place  of  residence  in 
China,**  a  native  of  this  country  cannot  ac- 
quire by  residence  in  the  empire  of  China 
an  Anglo-Chinese  domicil  analogous  to  that 
known  as  Anglo-Indian,  and  the  estate  of  a 
British  subject  whose  fixed  place  of  residence 
is  in  the  Empire  of  China  is,  on  death,  within 
the  operation  of  the  Legacy  Duty  Acts.  In 
re  Tootal't  Trusts,  664 

A  person  cannot  become  domiciled  as  a  member 
of  a  community  which  is  not  a  community 
possessing  supreme  or  sovereign  territorial 
power.    Ibid. 

—  legitimacy  of  children :  law  of  father's 
domicil.    See  Will,  12. 

-«—  Scotch :  administration :  appearance  of 
Scotch  executors  without  protest.  See  JuBis- 

DICTION,  1. 

SaMment— /oM^  on  wall  of  adjacent  house : 
common  landlord :  parcel  of  granf^—k  fascia 
of  cement  was  plastered  on  the  front  wall  of 
two  adjoining  houses  in  a  street,  for  the  pur- 
pose of  exhibiting  the  name  and  business  of 
the  occupier  of  buildings  forming  a  court  be- 
hind, and  the  number  in  the  street  by  which 
these  buildings  were  known.  The  court  com- 
municated with  the  street  by  an  entry  and 
gate  under  the  fascia,  the  gate  being  fastened 
by  staples  to  the  wall  of  one  of  the  houses. 
The  fascia  had  been  used  for  the  above  pur- 
pose for  nearly  thirty  years.  All  the  premises 
belonged  to  one  landlord.  In  1856  a  lease 
was  granted  for  twenty-one  years  (which 
eventually  vested  in  one  Bull)  of  the  build- 
ings in  the  court,  with  the  easements  and 
appurtenances  as  then  occupied.  In  1874, 
one  of  the  houses  was  let  to  the  defendant 
"as  then  in  his  occupation.**  In  1876,  the 
buildings  in  the  court  were  let  to  the  plain- 
tiflF,  with  the  appurtenances  as  then  or  lately 
in  the  occupation  of  Bull ;  and  in  1878,  the 
defendant's  tenancy  was  renewed  in  the  for- 
mer terms  : — Held  (affirming  the  decision  of 
Kay,  J.,  ante,  p.  12),  that  on  the  terms  of  the 
lettings,  coupled  with  the  circumstances,  the 
plaintiff  held  the  fascia  itself,  by  grant  from 
the  common  landlord,  as  parcel  of  one  tene- 
ment with  the  buildings  in  the  court,  and 
that  the  defendant  was  not  at  liberty  to  in- 
terfere with  it.  Francis  v.  Hayward  (App.). 
291 


—  extinguishment  of :  land  purchased  by 
local  authority.  See  Artizans  and  La- 
bourers' Dwellings  Improvement  Act, 
1875. 

—  local  board:  sewage.  See  NuiRANCE; 
Public  Health  Acts,  3. 


—  reservation  of,  by  agreement :  subsequent 
conveyance  not  reserving.  See  Railway 
Company. 


statutory.    See  Lands  Clauses  Act,  6. 

^ectment — discovery  in  action  of.    See  Prac* 
TICE,  10. 


Sleetion — married  woman:  election  to  confirm 
settlement :  in/ant :  jurisdiction  of  court  to 
elect  for  person  of  unbound  mind'X — By  the 
settlement  made  on  the  marriage  ot  H.  S.,  an 
infant,  and  executed  by  her,  she  purported 
to  assign  to  trustees  all  property  derived  by 
her  under  her  father's  marriage  settlement, 
and  the  husband  covenanted  for  himself  and 
his  wife  to  bring  into  settlement  all  after- 
acquired  property.  The  marriage  took  place ; 
and  H.  S.  afterwards  attained  twenty-one,  and 
thereupon  executed  an  acknowledged  deed 
indorsed  upon  the  settlement,  by  which  she 
purported  to  assign  all  the  personal  property 
expressed  to  be  assigned  by  the  settlement, 
which  had  not  become  vested  in  possession, 
to  the  trustees  upon  the  trusts  thereof.  At 
the  date  of  the  settlement  she  was  entitled 
to  a  contingent  reversionary  interest  under 
her  father's  marriage  settlement,  which  did 
not  come  within  Malins's  Act  (20  &  21  Vict, 
c.  57),  and  was  therefore  not  assignable  by 
her.  On  the  reversionary  inter^  subse- 
quently becoming  vested  in  possession,  a 
portion  of  it  was,  by  the  written  direction 
of  the  husband  and  wife,  invested  in  the 
names  of  the  trustees  of  their  settlement. 
The  husband  afterwards  died,  and  H.  8.  had 
since  become  of  unsound  mind,  but  had  not 
been  so  found  by  inquisition : — Held,  that 
H.  S.  was  competent  to  elect,  and  had,  in 
fact,  elected,  so  as  to  make  the  settlement 
as  binding  and  operative  in  equity  as  it  would 
have  been  if  she  had  been  of  full  age  at  the 
time  when  she  executed  it.  Held,  further, 
that  if  this  had  not  been  so,  the  Court  would 
have  had  jurisdiction  to  elect  for  her,  she 
being  of  unsound  mind.    Wilder  v.  Pigott,  141 


2. wUl:    coTutruction :    appointment]— A 

testator  having  power  to  appoint  among  chil- 
dren of  his  first  marriage,  purported  to  ap- 
point, subject  to  charges,  partly  in  favour  of 
the  children  of  his  second  marriage,  and  gave 
benefits  out  of  his  own  property  to  childrefo. 
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CHANCERY  DIVISION. 


[N.S. 


of  hiB  first  marriage  i^Held^  that  the  latter 
were  put  to  their  election.  In  re  White; 
White  V.  mate,  282 


onerous  property.    See  Will,  26. 


Equitable  Xortgaga — deposit  of  share  certifi- 
cates.   See  MoBTOAOB,  7. 


Estoppel — banker *s  lien:    fraud  of   customer. 
See  Banker. 


issue  of   debentures  by  company.     See 

Company,  1. 

Sridenee— <uimutum4 ;  company:  direetar$] — 
The  statement  of  the  chairman  of  directors  to 
a  meeting  of  his  company  cannot  be  used  as 
an  admisision  against  the  company.  In  re 
The  Derala  President  Gold  Mining  Company, 
Limited  ;  ex  parte  Abbott,  434 

cross-examination  on  affidavit.    See  Prac- 

TIOB,  9. 


legitimacy,  presumption   of.     See    Pre- 


sumption. 


probate:    colonial  will.     See  Colonial 


Will. 


Exchequer  BiUi— investment :  cash  under  con- 
trol of  Court.    See  Practice,  11. 


Executor — retmner  :  toliHtor :  receiver :  iecu- 
rity'\ — A  member  of  a  firm,  solicitors  to  the 
plaintiff  in  an  administration  action,  was  ail- 
ministrator  to,  and  creditor  of,  the  intestate 
in  the  action : — IJeld^  tliat  he  could  not  re- 
tain money  belonging  to  the  estate  which 
had  come  to  his  hands  after  a  receiver  had 
been  nominated  but  had  not  given  security. 
In  re  Birt.    Birt  v.  BuH,  397 


2. retainer :  exeevtor  of  one  of  two  exeeu- 

tttrs :  retainer :  claim  to  retain  by  deceased 
executor  in  hit  lifetime^ — A,  one  of  two  execu- 
tors, was  a  simple  contract  creditor  of  his 
testator.  A  died,  having  in  his  lifetime 
claimed  a  right  to  retain  in  respect  of  his 
debt,  leaving  his  co-executor  surviving: — 
Held,  that  the  executors  of  A  liad  a  right  of 
retainer,  out  of  assets  of  the  testator  in  Court, 
AS  against  the  simple  contract  creditors.  WU' 
ton  V.  Coxwell,  975 


— —  charge  of  debts :  will :  power  of  ezecntor 
to  sell    See  Will,  6. 


option  to  |>urchase  lease  devolving  on. 


—  bankrupt :    costs    of,   in    administration 
action.     See  Costs,  1. 


See  Lease,  2. 

power  of,  to  compromise.    See  Trust  ash 

Trustee,  1. 

—  purchase  by  solicitor  of.    See  Trust  akd 
Trustee,  9. 

—  tort:  survival  of  action.    See  Practicb, 
16;  Solicitor,  3;  Trespass. 

i— -  undisposed-of   residue:    l^aoy  to  exe- 
cutors for  trouble.    See  Will,  16. 

Szaeutory  Deyise.    See  Will,  11. 

Paoton  Acti— 4  Geo.  4.  e.  83.  9  Geo.  4.  e,  94. 
5^6  Vtct.  c.  39.  it,  1  amd  3  .-foreign  principal: 
goodt  contigned  to  agent  in  England  for  tale : 
brokert  employed  by  agent :  Hen  for  adeanea 
made  by  broiert :  »et^ffj — A  person  receiving 
goods  from  an  agent  can  acquire  from  the 
agent — (a)  all  such  title  as  ^e  agent  had  in 
the  goods  by  reason  of  lien  for  advances  or 
otherwise ;  (b)  all  such  title  as  the  agent  bad 
express  authority,  or  (e)  all  such  title  as  the 
agent  had  authority  to  create,  by  law,  or 
custom  of  the  country  where  the  agency  is  to 
be  exercised.  KaUenbach  v.  Lenptt  (App.), 
881 

Although  an  agent  authorised  to  receive  money 
for  a  disclosed  principal  can  only  validly 
receive  it  in  cash  and  disengaged  from  any 
other  relations  between  payer  and  payee,  an 
agent  for  sale  authorised  to  employ  in  his 
own  name  a  broker  or  other  sub-agent  to 
effect  the  sale,  may  be  satisfied  by  set-off  or 
in  any  other  manner  in  which  a  debt  may  be 
discharged  as  between  the  agent  and  sab- 
agent.    Ibid. 

The  authority  given  by  the  agent  for  sale  to 
the  broker  or  sub-agent  is  withdrawn  by  the 
death  of  the  agent;  and  as  regards  the 
moneys  arising  from  sale  subsequent  to  his 
death,  the  set-off  which  otherwise  would 
have  been  allowable  cannot  be  maintained. 
Ibid. 

The  plaintiff,  foreign  merchants,  consigned 
foreign  produce  to  M.,  a  London  merchant 
and  commission  agent,  for  sale  on  their 
account,  the  arrangement  between  them 
being  that  M.  should  accept  the  bills  drawn 
by  the  plaintiffs  against  the  goods,  and  take 
up  the  bills  if  on  maturity  he  had  funds  of 
the  plaintifib  in  his  hands  sufficient  to  do  so ; 
if  not,  the  plaintifEs  tiiemselves  should  take 
them  up  or  arrange  for  their  withdrawal.  M. 
employed  the  defendants,  colonial  brokers  in 
London,  to  sell  the  goods  so  consigned.    The 
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defendants  were  also  engaged  in  other  trans- 
actions with  M.,  in  the  coarse  of  which  they 
made  advances  to  M.  M.  died  on  the  6th  of 
May,  1880,  hopelessly  insolvent,  indebted  to 
the  plaintiffs  and  the  defendants.  The  defen- 
dants had  been  employed  to  sell  the  cargoes 
of  ships  consigned  by  the  plaintiffs  for  sale. 
Two  of  the  cargoes  had  been  agreed  t6  be 
sold  before  M.'s  death,  but  only  a  small  por- 
tion of  the  purchase-money  had  been  actually 
received.  The  other  cargoes  were  unsold  at 
the  time  of  the  plainti^s  demand : — Held, 
that  an  alleged  agreement  between  M.  and 
the  defendants  for  a  general  lien  for  advances 
on  all  goods  in  their  hands  on  hi^  account 
was  not  given  by  section  1  of  the  Factors 
Act.  6  &  6  Vict.  c.  3a.     Ibid. 

But  held,  that,  independently  of  the  Factors 
Acts,  the  defendants  had  a  general  lien  on 
all  the  proceeds  of  the  goods  sold  before  M.'s 
death,  while  as  regards  the  goods  unsold  at 
M.'s  death,  the  plaintiffs,  claiming  by  a  right 
of  property,  could  recover  them  subject  only 
to  the  advances  specifically  made  against 
them.    Ibid. 

The  New  Zealand  iMnd  Company  v.  Watwn 
(50  Law  J.  Bep.  Q.B.  433  ;  Law  Rep.  7  Q.B. 

'  D.  374)  and  MaspoM  v.  Mildred  (51  Law  J. 
Rep.  Q.B.  604;  Law  Rep.  9  Q.B.  D.  530) 
discussed  and  explained.    Ibid. 

The  defendants  had  purchased,  as  broken  for 
M.,  shellac,  for  which  they  were,  as  between 
themselves  and  their  vendors,  liable,  but,  as 
between  themselves  and  M.,  M.  was  primarily 
liable.  To  enable  M.  to  pay  for  the  shellac, 
the  defendants  made  two  advances  to  him 
upon  the  security  of  the  cargoes  of  two  ships, 
being  aware,  in  the  case  of  one  cargo  at  least, 
that  he  was  acting  for  a  principal: — Held, 
that  the  advances  were  bona  fide  advances 
under  the  Factors  Acts,  and  the  fact  that  the 
defendants  were  themselves  liable  to  their 
vendors  did  not  make  them  advances  in 
respect  of  antecedent  debts  within  section  3 
of  the  Act.    Ibid. 

The  antecedent  debt  within  that  section  is  a 
debt  due  from  the  person  making  the  pledge 
to  the  person  making  the  advance ;  and  a 
suretyship  liability,  which  has  not  ripened 
into  a  debt,  is  not  within  the  section.    Ibid. 

MacTiee  v.  Oorgt  (Law  Rep.  4  Rq.  315)  distin- 
guished.   Ibid. 


Faieia— right  to.    See  Easehknt. 


Tinei    SeooTeries    Aet — acknowledgment    of 
deed,    See  Husband  and'Wifb,  2. 


Foreelofure.    See  Mobtoaob,  I,  6,  6;  Pbac- 
TICB,  24. 


YortigA  Oharitj.    See  Charitt,  B. 
Vol.  62.— Chavo.  Inder. 


Foreign  Court — action  pending  in :  stay  of  pro- 
ceedings in  this  country.  ^  Practicb,  27, 
28. 

Foreign  Law — jurisdiction:  title  to  land  abroad. 
See  JuEiSDiCTiON,  2. 

Forfeitnre— deposit  of.    See  Contbact. 

Fraud — action  for  damage* :  judgment  in  county 
court :  teeond  action  for  subsequent  damages] 
—  The  plaintiff,  the  lessee  of  a'farm,  brought 
an  action  in  the  County  Court'  against  the 
defendant,  the  lessor,  for  damages  for  the 
loss  sustained  by  reason  of  the  fraudulent 
representation  of  the  defendant  that  the  farm 
was  thoroughly  drained;  and  in  July,  1880, 
obtained  judgment  for  507.  and  costs.  In 
March,  1881,  the  plaintiff  brought  this  action 
against  the  defendant  for  damages  for  the 
loss  sustained  since  the  coihmencement  of  the 
County  Court  action  by  reason  of  such  fraudu- 
lent representation : — Ueld^  that  the  plaintiff's 
cause  of  action  was  completely  exhausted  by 
the  judgment  of  July,  1880;  and  action  dis- 
missed with  costs.     Clarhe  v.  Yorke,  32 

banker's  lien:  fraud  of  customer:  right 

of  bank  to  set  account  right  on  discovering 
fraud.    See  Bankee. 

debt  incurred  by :  Judgment  for :  bank- 
ruptcy of  debtor.    See  Bankbuptot,  12. 

—  on  power.    See  Powbb,  2. 

Frandnlent  Conyeyance— 13  Eliz,  e.  bi  delay] 
— A  conveyance  fraudulent  against  creditors 
under  13  Eliz.  c.  5,  was  set  aside  after  a  lapse 
of  ten  years.  The  Three  linens  Banking  Co. 
V.  Maddever^  733 

2.  intent  to  defeat  or  delay  creditors :  13 

Eliz.  c.  5]—  In  1877  R.  R.  made  a  voluntary ' 
settlement  of  leasehold  property  worth  about 
200/.  a  year,  held  by  him  at  a  rent  of  3/.  lOi.i 
his  only  other  property  being  some  furniture 
worth  200/.  and  a  debt  of  1,500/.  due  to  him 
from  his  son  R.  U.  ^.  His  only  liability 
was  that  incurred  under  a  guarantee  which 
he  had  previously  given  to  the  W.  Bank  to 
secure  R.  H.  R.'s  account  to  the  extent  of 
1,000/.  At  the  date  of  the  settlement 
R.  H.  R.'s  account  was  overdrawn  to  the 
amount  of  1,515/.  In  1880  tt.  H.  R.  filed  a 
liquidation  petition,  and  paid  a  dividend  of 
3#.  in  the  pound,  his  debt  to  the  bank  being 
1,337/.  On  the  death  of  R.  R.  the  bank  en- 
deavoured  to  set  aside  the  settlement : — Held 
(reversing  the  decision  of  Bacox,  V.C),  that, 
under  the  circumstances,  the  settlor  ought  t<\ 
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have  treated  his  liability  tinder  the  gaaiBQtee 
as  being  an  aotoal  debt  of  1,000/.;  that  be 
oaght  not  to  have  treated  the  1,500Z.  due  from 
his  son  as  assets  available  for  the  payment  of 
sach  debt ;  that  the  effect  of  the  settlement, 

'  therefore,  was  to  leave  the  settlor  with  assets 
insufficient  to  discharge  his  existing  liabilities ; 
and  that  the  settlement  was  therefore  invalid 
as  tending  to  defeat  or  delay  his  creditors.  In 
re  Ridler.     Hidlcr  v.  RidUn-  (App.),  343  * 

The  doctrine  of  Price  v.  Jenkins  (46  Law  J.  Rep. 
Chano.  805  ;  Law  Rep.  5  Ch.  D.  619)  does  not 
apply  to  cases  under  13  Eliz.  a  5.    Ibid. 

—  bankruptcy  jurisdiction:  discretion  as  to 
exercise  of.    See  Bankbuptct,  13. 


Traadulent  Truitee — ^attachment  against.    See 
Attachment. 


Fraudulent  Preference.  See  Bankruptcy,  1-5. 

Friendly    Society.     See    Building    Society; 
Customs  Annuity  and  Benevolent  Fund. 

Goodwill— mortgage    of:    right  to    use   trade 
name.    See  Trade  Mark,  3. 

solicitor's  business.    See  Partnership. 


Grant  —fascia  on  one  tenement  parcel  of  grant, 
of  another  tenement.    See  Easement. 


Heirlooms — gift  of :  condition :  defeasance :  un- 
certainty.   See  Will,  9. 


and  that  therefore  the  residuary  bequest  was 
not  within  the  exception.  In  re  Stonor't 
Trusts,  776 


2. deed  acknowledged :  fines  and  reeareriet 

actiS  Jfi  Will.  4.  c.  74.  #.  77)  .*  jnier  hani- 
ruptcy  of  the  husband:  coneurrenet  of  the 
hv^>and  in  deed  acknowledged] — A  married 
woman  was  entitled  to  a  share  in  the  pro- 
ceeds of  real  estate  subject  to  the  life  in- 
terest of  the  testator's  widow:  During  the 
lifetime  of  the  tenant-for-life  the  husband 
executed  a  deed  assigning  all  his  property 
to  his  creditors,  and  subsequently  became 
bankrupt.  After  the  death  of  the  tenant-for- 
life  the  husband  joined  with  his  wife  in 
executing  deeds,  which  were  acknowledged  by 
the  wife  under  the  Pines  and  Recoveries  Act, 
creating  charges  on  the  wife's  share  of  the 
testator's  estate :  —  Held,  that  the  creditors' 
deed  and  the  bankruptcy  of  the  husband 
did  not  preclude  him  from  joining  with  his 
wife  in  executing  the  acknowledged  deeds, 
and  that  the  persons  claiming  under  those 
deeds  were  entitled  according  to  their  priori- 
ties in  preference  to  the  trustee  of  the  ere: 
ditors'  deed  and  the  assignee  in  the  bank- 
ruptcy.   In  re  Jakeman's  Trusts,  363 


8.  Itfe   assurance:   policy:    prewdutu: 

salvage:  Hen:  reversion] — A  husband  paid 
the  premiums  on  a  policy  on  the  life  of  his 
wife  taken  out  by  her  before  marriage.  The 
policy  was  assigned  by  the  husband  and  wife 
to  secure  an  obligation  of  the  husband.  The 
wife  survived :  —  Held,  that  the  husband's 
estate  had  no  lien  on  the  policy  for  the  pre- 
miums.    In  re  Leslie.    LesUe  v.  French,  762 


tenant-in-tail  not    indefeasibly  entitled. 

See  Will,  10. 

Husband  and  Wife— agreement  to  settle  after- 
acquired  * p^roperty  :  exception  of  property 
settled  to  wife's  separate  use :  the  married 
women^s  property  act,  1882,  ss,  5  and  19] 
— By  a  settlement  made  in  1862  upon 
the  marriage  of  A  and  B,  any  property 
** settled  to  B.'s  separate  use"  was  excepted 
from  the  agreement  to  settle  after-acquired 
property  contained  In  the  settlement.  C, 
who  died  after  the  commencement  of  the 
Marrie<l  Women's  Property  Act,  1882,  by  her 
will  gave  the  residue  of  her  personal  estate 
to  B.  Section  5  of  the  Act  provides  that 
every  woman  married  before  the  commence- 
ment of  the  Act  shall  be  entitled  to  hold 
as  her  separate  property  all  property  her  title 
to  which  shall  accrue  after  the  commence- 
"  mcnt  of  the  Act: — Held,  that  as  section  19 
of  the  Act  provides  that  nothing  therein  con- 
tained shall  affect  any  settlement,  section  5 
must  be  omitted  in  construing  the  agreement ; 


life  assurance :  policy  effected  by  husband 


**for  the  benefit  of  his  wife  and  children'  : 
married  women* s  property  act,  1870  (33  ^ 
34  Vict.  0.  93),  s.  10  .*  married  women's  pro- 
perty act,  1882  (45  4'  46  llct.  c.  76),  #.  11  : 
"  separat-e  use  "  ;  form  of  order] — A  husband 
having  under  the  Married  Women's  Property 
Act,  1870.  s.  10,  eflFected  a  policy  of  assurance 
on  his  own  life,  **  for  the  benefit  of  his  wife 
and  the  children  of  their  marriage,"  died  in- 
solvent. The  wife  and  one  of  the  children 
of  the  assured  predeceased  him.  A  petition 
under  the  Act  having  been  presented  by  the 
surviving  children  for  the  appointment  of  a 
trustee  to  receive  the  moneys  payable  under 
the  policy,  and  for  a  declaration  of  the  chil- 
dren's rights  and  interests, — Held,  that  the 
Court  had  under  the  Act  no  jurisdiction  to 
make  the  declaration  asked  for.  In  re  Adam's 
Policy  Trusts,  642 

In  re  Mellor's  Trusts  (47  Law  J.  Rep.  Ghana 
246 ;  Law  Rep.  6  Ch.  D.  127 ;  ibid.  7  Ch, 
D.  200)  dissented  from.     Ibid. 

Semble, — The  words  "for  her  separate  use" 
in  the  Married  Women's  Property  Act,  1870, 
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s.  10,  indicate  an  intention  that  the  wife  is 
to  take  a  life  estate  ;  and  therefore  the  effect 
of  the  policy,  when  read  together  with  the 
Act,  was  to  constitute  a  tmst  for  the  wife 
for  life  with  remainder  to  the  children  as 
joint  tenants.  Ibid. 
Under  the  circnmstances  above  mentioned,  the 
Court  being  of  opinion  that  the  trust  was 
either  for  the  wife  for  life  with  remainder 
to  the  children  as  joint  tenants,  or  for  the 
wife  and  children  as  joint  tenants,  did  not 
require  the  legal  personal  representatives  of 
the  deceased  wife  and  child  to  be  served 
with  the  petition,  but  made  an  order  for  the 
appointment  of  a  trustee,  prefaced  with  the 
opinion  of  the  Ck)urt  that  the  wife  took  no 
interest  and  that  the  children  took  as  joint 
tenants.    Ibid. 


6. 


regtraint    on    antiHpation:  power  of 


court  to  remore :  conveyancing  aetf  1881,  #.  39] 
—Section  39  of  the  Conveyancing  Act,  1881, 
confers  no  general  power  of  removing  the 
restraint,  on  anticipation,  but  only  enables 
the  Court  to  make  binding  some  p^ticular 
disposition  of  her  property  by  a  married 
woman,  notwithstanding  a  restraint  on  antici- 
pation, if  the  Court  is  of  opinion  that  such 
disposition  is  beneficial  to  her.  In  re  Warren's 
Settlement  (App.),  928 
Application  by  husband  and  wife  and  trustees 
of  a  settlement  for  the  removal  of  the  re- 
straint on  anticipation  for  the  purpose  of 
rendering  the  capital  of  the  trust  fund — 
which  stood  limited  upon  the  death  of  the 
survivor  of  husband  and  wife  in  trust  for  the 
children  of  the  marriage — available  for  the 
benefit  of  the  husband  and  wife,  who  were 
fifty-three  and  fifty  years  old  respectively, 
there  being  no  issue  of  the  marriage,  refused, 
chiefly  on  the  ground  that  the  Court  ought 
not  to  assume  that  there  would  be  no  chil- 
dren, although  the  parties  had  been  married 
for  twenty-eight  years  and  had  never  had  any 
children,  and  there  was  medical  evidence  that 
it  was  almost,  if  not  entirely,  impossible  that 
there  could  be  any  issue.    Ibid. 

election  by  married  woman.    See  Elec- 
tion, 1. 


-^  gift  to  a  man  and  his  wife  and  a  thinl 
person.  See  Mabried  Women's  Property 
Act,  1882. 


will  of  married  woman :  lapse :  appoint- 


ment.   See  Will,  21. 


Illegitimaey — presumption   of  legitimacy  re- 
butted.   See  Presumption. 


Income  Tax — annuity  whether  given  free  of. 
See  Will,  3,  4. 

Inoomiitent  G^.    See  Will,  18. 

Indemnity— contributories,  between.    See  Com- 
pany, 6. 


right  of  trustee  of  shares  to.    See  Trust 


AND  Trustee,  6. 

Infant — income  :  defeasance :  Lord  Cranworth't 
Act  (23  4'  24  Vict.  c.  145),  f.  26]— Section  2b 
of  Lord  Cranworth's  Act  does  not  apply  to 
a  defeasible  interest.  In  re  Brt^kley^s  Estate, 
439 

Property  was  bequeathed  in  trust  for  an  infant, 
but  given  over  in  case  of  his  death  under 
twenty-one.     The  infant  died  under  age: — 

•  ffeldt  that  accumulations  of  income  up  to 
his  death  were  estate  of  the  infant.     Ibid. 


2. 


maintenajwe :   trust  for^  or  power  of: 


marriage  settlement  :  contract :  ability  of 
father'} —There  is  no  distinction  upon  prin- 
ciple between  a  provision  in  a  marriage  settle- 
ment and  that  in  a  will  as  to  the  application 
of  income  to  which  children  are  entitled  for 
their  maintenance,  irrespective  of  the  father's 
ability  to  maintain  them.  Wilson  v.  Turner 
(App.),  270 

Where  the  words  gave  a  discretion  to  the  trus- 
tees, and  there  was  no  evidence  of  want  of 
ability  of  the  father  or  of  the  exercise  of  any 
discretion,  the  payments  were  disallowed. 
Ibid. 

Ransome  v.  Burgess  (36  Law  J.  Rep.  Chanc  84 ; 
Law  Rep.  3  Eq.  773)  not  followed.     Ibid. 

The  principle  of  the  cases  founded  upon  Mundy 
V.  Earl  Howe  (4  Bro.  C.C.  223)  is  not  to  be 
extended.    Ibid. 

8.   settU'd  "Estate :  jurisdiction  :   costs  of 

applicatum  to  parliament'] — Where  an  estate 
was  settled  on  legal  limitations  in  favour  of 
one  for  life,  with  remainder  to  an  infant 
tenant-in-tail,  the  Court  declined  to  order 
that  the  costs  of  an  application  to  Parliament 
for  a  private  Act  to  carry  into  effect  a  pro- 
posed sale  which  was  beneficial  to  the  estate 
should  be  borne  by  the  estate  whether  such 
application  were  or  were  not  successful.  But 
the  tenant-for-life  consenting,  the  Court,  being 
of  opinion  that  the  proposed  application  to 
Parliament  would  be  for  the  bcrefit  of  the 
infant,  sanctioned  the  application  on  the 
terms  that  the  costs  were  to  be  borne  by  the 
tenant-for-life,  unless  an  Act  of  Parliament 
was  obtained  otherwise  directing.  Stanford 
V.  Roberts,  60 


Implication— gift  by.    See  Will,  17. 


—  married  woman :  election  to  confirm  set- 
tlement.       See  Election,  1. 
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—  motion  for  judgment  against.    See  Prac- 
tice, 30. 


Interest — ^rate  of :  mortgage  debt :  sabseqoent 
judgment.    See  Bankbuptct,  10. 


—  sale  of  real  estate  of.   See  GoNVETANCnra 
Act,  2. 


—  rate  of:   power  to  charge  portions.    See 
Sbttlbmbnt,  3. 


solidtor^s  lien  for  costs:  property  of  in- 


fant declared  charged.    See  Solicitob,  1. 


receiver:  allowance  of  advances  to.    See 


Bakkbuptcy,  2L 


tniJULOtUm—jurUdietion:  negative  elause"] — An 
injunction  was  granted  to  enforce  a  contract 
not  to  sell  fish  refuse  to  any  manufacturer 
other  than  the  plaintiff.  Donnell  v.  Bennett, 
4U 


Interpleato.    See  Shbbipf. 

Inveitment.    See   Lakos   Clauses   Act,  4; 
Practice,  11 ;  Trust  akd  Trustee,  7, 8. 


—  cos^ :  infringement  of  trade-mark :  inno- 
cent consignee.    See  Trade-mark,  2. 

-» covenant:   building  estate:   alteration  of , 
character  of  property.    See  Covenant,  3. 

—  sale  by  tenant-for-life,  to  restrain.    See 
Tenant-foe- Life,  1. 


1—  to  restrain   local  board  permitting   con- 
tinuance of  nuisance.    See  Nuisance. 


to  restrain  publication  in  contempt  of  Court. 

See  Contempt  of  Court. 

—  undertaking  as  to  damages  :  delay  in  en- 
forcing.   See  Bankruptcy,  22. 

Inland  Bevenue.    See  Succession  Duty. 


Innkeeper — Ueii :  taking  tecurity :  waiver :  cue' 
tody  ofgoode  detained] — The  mere  taking  by 
an  innkeeper  from  his  guest  of  a  security  for 
the  payment  of  his  bill  does  not  necessarily 
destroy  the  lien  which  the  innkeeper  has  by 
the  common  law  upon  the  goods  of  his  guest ; 
in  order  to  destroy  the  lien  there  must  be 
something  in  the  facts  of  the  case,  or  in  the 
nature  of  the  security  taken,  which  is  incon- 
sistent with  the  retention  of  the  lien,  or 
which  is  destructive  of  it.  An  innkeeper  who 
enforces  his  Hen  upon  the  goods  of  his  guest 
for  the  payment  of  his  bill  is  in  the  position 
of  a  gratuitous  bailee,  and  is  not  bound  to 
exercise  more  care  in  the  keeping  of  the  goods 
than  he  would  do  in  the  case  of  his  own. 
Angue  v.  McLachlan,  587 

Insurance — fund :  interest  of  subscriber  to  fund. 
See  Customs  Annuity  and  Benevolent 
Fund. 


Judgment — effect  of,  on  covenant  to  pay  interest 
See  Mortgage,  4. 

Jnrisdiotion — adwUniftratian  :  domieiied  Soatek- 
man  :  auetg  in  England  and  in  Seeildnd  :  ad- 
minietration  in  England  :  appearanee  ef  Semtek 
exe6utor$  without  protest:  jurisdiction]— A. 
domiciled  Scotchman  by  his  wiU  i^pointed 
six  executors ;  three  of  them  were  resident 
in  England,  and  the  other  three  were  resi- 
dent in  Scotland.  The  balk  of  the  testator's 
property  was  in  Scotland,  bat  he  was  pos- 
sessed of  abput  26,000Z.  in  Sngland.  The 
will  ^as  proved  in  both  oountiies  by  all  the 
executors.  A  beneficiary  under  the  will  com- 
menced an  action  in  England  against  all  the 
executors  (who  appeared  without  protest)  to 
administer  the  entire  estate.  All  the  assets 
had,  in  the  mean  time,  been  transferred  to 
Scotland.  At  the  trial  the  defendants  ob- 
jected that  the  Court  had  no  jurisdiction  to 
make  an  administration. order,  and  Manistt, 
J.,  in  the  exercise  of  his  discretion,  refused 
to  make  the  order : — Hield,  on  appeal,  that  as 
the  defendants  had  by  appearing  without 
protest  submitted  to  the  jurisdiction,  there 
was  no  discretion  to  exercise,  and  that  the 
plaintiff  was  entitled  as  of  right  to  an  ad- 
ministration order.  In  re  Orr  Btcing.  Orr 
Swing  v.  Orr  Swing  (App.),  529 

2.  foreign  law:  title   to  land  impending 

on  law  of  Saxony  as  to  immoreaHe*] — An 
action  was  brought  against  the  executors  and 
devisees  in  trust  under  a  will  to  recover  a 
share  of  the  proceeds  of  sale  of  a  house  at 
Dresden,  which  had  been  sold  by  the  defen- 
dants' testator.  The  title  of  the  plain tiffg 
to  any  share  or  interest  in  the  house  was 
contested  by  the  defendants,  and  depended 
on  the  law  of  Saxony  as  to  immoveables.  All 
the  parties  were  resident  in  this  country : — 
Held,  that  this  Court  had  no  jurisdiction 
to  entertain  the  action.  In  re  ffawtkortu, 
Qraham  v.  Massey,  760 


policy :    premiums :    salvage :    lien.    See 

Husband  and  Wife,  3. 


—  bankruptcy,  in«    See  Bankbuptot,  12, 
13, 14. 
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-  Church  Building  Act :   apportionment  of 

charity.    See  Charity,  1.  ^ 

—  Companies  Act,  under.    See  Company,  6. 

injunction :    negative   clause.      See    In- 
junction. 

probate:  colonial   will.     See  Colonial 

Will. 


production  of  documents :  changing  place 


of.    See  Pbactiob,  22. 

-^  sequestration :    debt  ordered  to  be  paid 
into  Court.    See  Practice,  25. 

to  charge  costs  on  settled  estate  of  infant. 

See  Infant,  3. 

—  to  elect  for  person  of  unsound  mind.    See 
Election,  1. 

^^to  restrain  publication   in  contempt   of 

Court.    See  Contempt  op  Court. 


of  the  period  after  the  second*  half-year's 
rent  becoming  in  arrear  which  is  fix^  by 
the  lease  for  the  exercise  of  the  power 
therein  contained,  and  some  of  the  gooda 
seized  under  the  entire  distress  are  not  seizable 
at  common  law,  but  only  under  the  express 
power  in  the  lease,  the  goods  seized  will  be 
marshalled  so  as  to  set  against  the  second 
half-year's  rent  in  the  first  instance  such  of 
them  as  are  seizable  at  common  law,  leaying 
the  remainder  of  the  seized  goods  to  answer 
the  first  half-year's  rent  under  the  proyision 
in  the  lease.    Ibid. 

8.  -<^—  tfwrfase  fiinU:  cuttom  for  tenant  to 
iefi :  farming  leate  :  retervation  of  mineraW] 
— A  custom  for  farm  tenants  to  coUeot  flints 
turned  up  in  ploughing,  and  properly  removed 
in  the  course  of  good  husbandry,  and  to  sell 
them  for  their  own  benefit,  is  reasonable. 
Tucker  v.  Linger  (H.L.),  941 

In  a  district  where  such  a  custom  prevailed,  a 
farm  was  le^  with  a  reservation  to  the  land- 
lord of  "all  mines  and  minerals": — Held^ 
that  the  reservation  was  not  inconsistent 
with,  and  did  not  exclude,  the  custom.    Ibid. 

Qtueret — Whether  flints  lying  on  the  surface  of 
land  are  **  minerals  "  witl]dn  the  meaning  of 
such  a  reservation.    Ibid. 


Landlord  and  Tenant — contract  to  grant  a  Ua$e : 
taking  po^sesHon  under  contract :  tenancy  from 
year  to  year :  digtress  .'judicature  acts']-  Since 
the  Judicature  Acts,  where  possession  has  been 
given  under  an  agreement  for  a  lease,  there 
are  no  longer  two  estates  as  formerly«-one  at 
common  law  a  tenancy  from  year  to  year,  and 
the  other  in  equity  an  estate  under  the  agree- 
ment. The  tenant  now  holds  under  the  lease 
to  be  granted  in  pursuance  of  the  contract 
on  the  same  terms  as  if  the  lease  had  been 
g^nted — e.g.t  he  is  subject  to  the  same  right 
of  distress  to  which  ho  would  have  been 
subject  had  a  lease  been  granted.  Walsh  v. 
Lonsdale  (App.),  2 

2.  — -  right  of  distress :  common  lam  dis- 
tress :  distress  under  deed  :•  concurrent  rights : 
marshalling  goods  seized'] — The  common  law 
right  of  distress,  exerciseable  immediately 
on  default  being  made  in  pajrment  of  rent,  is 
not  destroyed  by  the  insertion  in  a  lease  of 
an  express  right  of  distress,  extending  to 
articles  which  would  not  be  affected  by  the 
common  law  right,  but  exerciseable  only  after 
the  lapse  of  a  certain  time  from  default,  if 
the  lease  contains  no  negative  words;  and, 
notwithstanding  the  existence  of  such  an 
express  limited  right,  the  common  law  right 
may  be  exercised  immediately  on  default, 
but  only  as  to  goods  to  which  that  right 
extends.  In  re  The  River  Snale  Brick  and 
nie  Works  {LifH.),  638 

If  in  such  a  case  the  lessor  distrains  for  two- 
half -yean'  rent  at  onoe,  before  the  esqiiratiOn 


—  agreement  to  pay  for  improvements :  cove- 
nant  running  with  land.    See  Covenant,  6. 


^tress:  liquidation.    See  Bankruptcy, 


17. 


distress  for  rent :  company  in  liquidation. 


See  Company,  16. 


easement :  fascia.    See  Easement. 


Lands  Claniei  ComoUdation  Aet,  1846,  m.  21,  • 

23,  38,  39,  68  and  85 :  notice  to  treat :  ex- 
yiration  qf  powers  :  entry  under  section  85  ; 
rights  of  landowner] — Where  a  railway  com- 
pany give  the  usual  notice  to  treat  to  an 
unwilluig  landowner,  and  he  takes  no  steps 
whatever  to  ascertain  the  purchase-money  to 
be  paid,  the  company  can  follow  up  their 
notice  and  obtain  a  complete  title  to  the  land 
under  sections  21,  23,  38  and  39  of  the  LaioKU 
Clauses  Consolidation  Act,  1845,  provided 
they  do  so  before  the  expiration  of  their 
powers  to  complete  the  line.  Loosemore  v. 
The  Tiverton  and  North  Devon  RaU.  Co, 
(App.),  260 
For  a  company  to  enter,  under  the  85th  section 
of  the  Lands  Clauses  Consolidation  Act,  on 
the  eve  of  the  expiration  of  all  their  general 
powers  applicable  to  the  land  on  whidi  they 
so  enter,  not  for  the  purpose  of  making  any 
statutory  works,  but  for  that  of  acquiring  ^ 
possessory  title  to  the  land  against  the         "^ 
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owner,  and  then  mftking  a  railway  over  it, 
not  nnder  the  Act,  but  as  under  an  ordinary 
landowner's  title,  is  an  abuse  of  the  Act 
which  can  confer  no  right  npon  the  company 
after  the  expiration  of  their  powers  which 
they  would  not  otherwise  have  possessed ; 
and  this  rule  applies  whether  the  entry  of  the 
company  is,  in  the  first  instance,  wrongful  or 
not.  Ibid. 
Decision  of  Fbt,  J.,  reversed.    Ibid. 

2.  Lands  Clauiai  Consolidation  Aet,  1M5  (con- 
tinued) —purchase-money :  ootU :  fund  exceed* 
uig  500/.  net  dealt  wUhf  or fifteenyea^s: payment 
out :  eosti  qf  qfioial  soUeitor :  ekaneery  funds 
rules^  1874,  rule  91  .*  chancery  funds  amejuled 
orders,  1874,  rule  14] — Where  a  fund  in  Court, 
exceeding  600/.  -in  value,  representing  the 
purchase-money  of  settled  lands  taken  by  a 
railway  company,  remained  undealt  with  for 
more  than  fifteen  years  during  the  life  of  the 
tenant-for-life  of  the  fund,  and,  accordingly, 
pursuant  to  the  Chancery  Funds  Rules,  1874, 
rule  91,  and  the  Chancery  Funds  Amended 
Orders,  1874,  rule  14,  the  official  solicitor  was 
served  with  the  petition  for  payment  out 
of  the  bind,— Held,  that  the  costs  of  the 
official  solicitor,  having  been  occasioned  by 
the  neglect  of  the  tenant-for-life  in  not 
applying  for  the  dividends,  were  payable,  not 
by  the  railway  company,  but  out  of  the  portion 
of  the  fund  which  belonged  to  the  estate  of 
the  tenant-for-life.    In  re  darkens  Estate,  88 

0,  purchase-money :  costs :    reinvestment : 

section  80 ;  charity  :  scheme'] — The  purchase- 
money  for  schools  compulsorily  taken  was 
paid  into  Court.  A  petition  was  presented 
for  the  sanction  of  a  scheme  for  the  applica- 
tion of  the  purchase-money  cy-prhs  in  the 
purchase  of  a  site,  and  payment  out  to  trustees 
to  carry  out  the  scheme.  The  costs,  so  far 
as  they  were  increased  by  the  necessity  for  a 
scheme,  were  excepted  from  the  costs  payable 
by  the  undertakers.  In  re  The  St.  PauVs 
SohcclSt  Finsbury,  464 

4,  purchase-money  :  lands  taken  by  rail- 
way company :  investment :  cash  under  control 
rjf<3Wirf|— Money  paid  into  Court  under  the 
Lands  Clauses  Act  and  under  the  Settled  Es- 
tates Act  is  "  cash  under  the  control  of  the 
Court "  within  the  meaning  of  the  Act  23  & 
34  Vict.  c.  38.  8.  10,  and  the  General  Order 
of  the  Ist  of  .February,  1861,  and  may  be 
invested  accordingly.  Em  parte  St.  John 
Baptist  Oel'^e,  Osrford;  in  re  The  Metro- 
petitan  and  District  Bailways  {Oity  Lines 
andExtensiont)  Act,  1879  (App.),  268 

The  words  "cash  under  the  control  of  the 
Court  '*  mean  cash  standing  in  the  name  of 
the  Accoimtant-General  in  any  cause  or  mat- 
ter.   Ibid. 

Cash  under  the  control  of  the  Court  may  be  in- 
Tested  in  Sast  India  Three  and  a  half  per 


Cent,  stock  created  since  the  date  of  th^ 
General  Order.  Ibid. 
In  re  Boyd^s  Settled  Estates  (42  Law  J.  Rep. 
Chanc.  606)  and  Ex  parte  The  Hector  ofKuhr 
smeaton  (51  Law  J.  Bep.  Chanc.  681 ;  Law 
Rep.  20  Ch.  D.  203)  overruled.    Ibid. 


5.    —  purchase-money:    title    disputed  by 

crown :  purchase-money  paid  into  cowH : 
petition  for  payment  out  oy  party  in  posses- 
sion ordered  to  stand  over  :  lands  clauses  act, 
1845,  ss.  76,  78  and  79]— Where  land  is  takoi 
by  a  railway  company  under  a  notice  to  treat 
given  to  the  party  in  possession,  and  the  com- 
pany having  notice  that  the  Crown  assert  a 
title  to  the  land,  the  purchase-money  is  paid 
into  Court  under  the  76th  section  of  the 
Lands  Clauses  Act,  1846,  the  Court  has  juris- 
diction, under  the  78th  section  of  the  Act,  on 
a  petition  by  the  party  in  possession  of  the 
land  for  payment  out  of  the  money  to  him, 
to  direct  the  petition  to  stand  over  until  the 
claim  of  the  Crown  has  been  disposed  of.  In 
re  The  Manor  of  Lowestoft  (App.),  912 
Quaere, — Whether,  if  the  adverse  claimant  is  a 
subject  of  the  Crown,  the  matter  ought  of 
necessity  to  be  disposed  of  on  a  petition  for 
payment  out  under  the  Act.    Ibid. 


6. . special   act :    statutory  easement,  er 

privilege :  lands  and  hereditaments']  —  The 
Swindon  Company,  formed  with  a  certain 
capital,  weroj  by  their  special  Act  (whidi 
incorporated  the  provisions  of  the  lands 
Clauses  Act,  1845),  prohibited  from  taking, 
entering  upon  or  using  any  of  the  lands  of 
the  Great  Western  Company,  further  than 
was  necessary  for  the  construction  of  the 
railway  authorised  by  the  Act.  And  with 
respect  to  any  lands  of  the  Great  Western 
Company  which  the  Swindon  Company  were 
authorised  to  use,  enter  upon  or  interfere 
with,  it  was  provided  that,  the  Swindon  Com- 
pany should  not  purchase  or  take  the  same, 
but  the  Swindon  Company  might  take,  and 
the  Great  Western  Company  should  sell  or 
grant,  an  easement  or  right  of  using  the 
same  in  perpetuity  for  the  purposes  for  which 
but  for  that  enactment  the  Swindon  Com- 
pany might  purchase  and  take  the  same— 
those  purposes  being  the  erection  of  a  bridge 
over,  and  making  a  tilnnel  under,  the  rail- 
way of  the  Great  Western  Company.  The 
Swindon  Company  desiring  to  build  a  bridge 
over  the  line  of  the  Great  Western  Company, 
which  they  were  empowered  to  do,  gave 
notice  to  the  Great  Western  Company  to  treat 
for  the  purchase  of  the  easement  or  right  of 
using  in  perpetuity  certain  lands  mentioned 
in  the  notice,  and  offered  to  pay  a  certain 
sum.  The  Great  Western  Company  not  send- 
ing in  any  claim,  the  Swindon  Company  pro- 
ceeded under  sections  84  and  86  of  the  Luids 
Clauses  Act,  1846,  and  deposited  the  offered 
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sum  in  Ck)iirt  and  executed  a  bond.  The 
Great  Western  Company  brought  this  action 
to  restrain  the  Swindon  Oompany  from  enter- 
ing or  continuing  upon  the  lands  mentioned 
in  the  notice  and  putting  in  force  any  of  their 
powers  relating  to  the  compulsory  taking  of 
land  or  any  easement  therein,  until  the  capital 
(which  had  not  been  all  subscribed)  should 
have  been  duly  subscribed  in  accordance  with 
section  16  of  the  'Lands  Clauses  Act,  1846 : 
— Held  (by  Chitty,  J.),  that,  although  as  a 
general  rule  the  promoters  of  a  railway  were 
not  authorised  to  take  an  easement  to  be 
created  de  novOt  and  that  therefore  a  new 
easement  would  not  be  included  in  the  word 
"lands*'  in  the  16th  section,  yet,  as  the 
Swindon  Company  were  expressly  authorised 
by  their  special  Act  to  acquire  the  statutory 
easement  or  right  of  using  in  perpetuity 
the  lands  of  the  Great  Western  Company,  the 

.  16th  section  applied,  and  he  therefore  granted 
an  injunction.  On  appeal,  held  by  Jessel, 
M.R.,  and  BowEN,  L.J.  (^ditsentiente  Cotton, 
L.J.)>  that  the  right  to  acquire  such  a  pri- 
vilege was  not  a  compulsory  taking  of  Uuids 
within  the  meaning  of  the  16th  section ;  that 
a  statutory  privi^ge  or  right  of  running 
trains  over  or  under  the  line  of  another  com- 
pany was  not  land,  and  did  not  come  within 
the  definition  of  lands  by  the  3rd  section  of 
the  Lands  Clauses  Act ;  and  the  fact  that  the 
special  Act,  with  which  the  Lands  Clauses 
Act  was  incorporated,  authorised  the  taking 
of  a  right  over  land — which  right  was  not 
land— did  not  give  a  larger  signification  to 
the  word  ** land*' than  that  which  it  has  in 
the  Lands  Clauses  Act.  The  injunction  was 
therefore  dissolved.  Tks  Cheat  Western  Rail- 
way Company  v.  The  Swindon  and  Cheltenham 
EsBtention  Railway  Company  (App.)»  306 

Semble^ — Section  16  of  the  Lands  Clauses  Act 
limits  the  right  to  take  lands  compulsorily 
conferred  by  the  preceding  sections  of  that 
Act— per  Jessel,  M.B.    Ibid. 

For  Cotton,  L.  J.— The  special  Act  empowering 
the  promoters  to  take  an  incorpor^  right 
as  regards  the  land,  in  construing  section  16 
the  word  "land,"  as  including  heredita- 
ments, ought  to  be  taken  to  include  the  incor- 
poreal right  as  an  hereditament.     Ibid. 


7. superfluous  land :  retaining  wall :  bound- 

wry  Hne :  eneroachment]'-A  railway  company 
has  power  to  sell  as  "  superfluous  land  "  the 
whole  of  the  land  beyond  their  boun^ry  wall, 
even  though  that  wall  be  also  a  retaining  wall, 
thicker  at  the  base  than  at  the  surface,  and 
part  of  the  land  so  sold  would  be  within  a  line 
drawn  on  |iie  surface  vertically  above  the  line 
of  the  footings  of  the  wall.  Ware  v.  The 
London,  Brighton  and  South  Coast  Rail,  Co., 
198 

MulHner  v.  I%e  Midland  Railway  Company 
(48  Law  J.  Rep.  Cfaanc.  258 ;  Law  Bep.  11 
C;h.  D.  611)  distinguisbed.    Ibid. 


—  "creditor**  of  company:  unpaid  vendor. 
See  Company,  11. 


reinvestment :  costs :  taxation  after  pay- 


ment.   See  Costs,  11. 


"  taking  "  lands :  condition  precedent.   See 


Metropolitan  Street  Improvements  Act. 


vendor  and  purchaser :  title :   unstamped 


deed.    See  Vendor  and  Purchaser,  6. 
Lapse— will  of  married  woman.    See  Will,  21. 


Lease — agreemont  for :  speoifie  performance : 
** proper  clauses" :  clause  against  underlet- 
ting']— By  an  agreement  in  writing  (contained 
in  two  letters)  the  defendant  agreed  to  g^zant 
to  the  plaintiff,  a  brewer,  a  lease  of  a  public- 
house  for  a  certain  term,  at  a  certain  rent, 
"a  proper  lease  to  be  drawn  up  with  all 
proper  clauses,  and  approved  of  by  **  the  de- 
fendant and  his  solicitor.  Afterwards  the 
defendant  refused  to  grant  a  lease  unless  it 
contuned  a  clause  against  underletting.  In 
an  action-  to  enforce  specific  performance 
.  of  the  agreement, — Held,  that  the  clause  was 
not  a  "  proper  clause  *' ;  that  the  defendant 
was  bound  to  grant  a  lease  without  putting  in 
any  such  clause;  and  specific  performance 
decreed.     Eadie  v.  Addison,  80  . 

■ 

2.  option  to  purchase  the  fee-simple :  con- 

veyance  to  administrator  of  lessee']  —An  option 
to  purchatte  contained  in  a  lease  g^oes  with 
the  lease  to  the  legal  personal  representative. 
In  re  Adams,  758 


agreement  for,  by  tenant-for-life :  grant  of 


lease  by  trustees.    Bee  Power,  3. 

^—  agreement  for,  "  immediate  possession  if 
required.*'    See  Specific  Performance,  1. 

—  construction :    incorporation  of  covenants 
by  reference  to  prior  lease.    See  Power,  5. 

—  contract  to  grant:  effect  oL    See  Land- 
lord AND  Tenant,  1. 

—  disolaimer  of,  by  trustee  in  bankmpU^. 
See  Bankruptcy,  33. 

—^  power  to  grant  building  and  other  leases : 
defective  exercise  of  power.    See  Power,  4. 


—  renewable  leaseholds:  right  to  renew 
See  Covenant,  1. 
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If^gaey.    See  Will. 


Legacy  Duty  Aott— estate  of  British  subject 
resident  in  China.    See  Domicil. 


Legitimation— of  children  by  subsequent  mar- 
riage of  parents.    See  Will,  12. 


libel — injunction    to    restrain:    contempt   of 
Court.    See  Contempt  op  Court. 


Lien— bank,  of,  on  shares  of  customer :  estoppel. 
See  Banker. 


brokers,  of,  for  advances.    See  Factors 

Acts. 


Innkeeper. 

policy  on  wife's  life :    premiums  paid  by 

husband.  '  See  Husband  and  Wipe,  3. 


2. 


solicitor,  of,  for  costs.    See  Solicitor,  1, 


_  trustee  advancing  purchase-money.  See 
Trust  and  Trustee,  8. 

• 

Life  Annraaoe — policy  by  husband  "  for  benefit 
.of  wife  and  children."    See  Husband  and 
Wipe,  4. 

Limitationi,  Statntet  ot— absolute  aohnowledg' 
ment  of  debt] — The  defendant,  whose  debt  to 
the  plaintiff  was  barred  by  the  Statute  of 
Limitations,  on  the  18th  of  October,  1879, 
wrote  to  him  the  following  letter :  "  At  that 
time  (nAct  Christmas)  both  principal  and 
interest  will  have  been  paid  in  full "  :— 
Held,  that  this  was  a  sufficient  acknowledg- 
ment to  take  the  case  out  of  the  statute. 
Green  v.   Huinpkreys,  659 

2.  mortgage ;  3  4"  4  Will,  4.  o,  27,  St.  7, 

25  and  34/  37  4'  38  Vict.  c.  57.  ss.  1-8] 
— A  mortgage  had  been  paid  ofiE  more  than 
thirteen  years,  but  no  reconvejTUice  exe- 
cuted:—A?/rf,  that  a  purchaser  could  not 
require  the  concurrence  of  the  mortgagee,  on 
the  ground  that  the  mortgagor  had  become 
tenant-at-will  to  the  mortgagee,  and  that 
time  began  to  run  one  year  thereafter.  In  re 
Sands  to  Thomjtsony  406 

8.  mortgage :  37  Jj^  38  Vict.  c.  67,  #.  8  .• 


been  paid,  and  no  acknowledgment  in  writing 
has  been  given  for  the  space  of  twelve  yeazs, 
no  action  will  lie  on  the  oovenant  to  pav. 
Sutton  ▼.  Sittton  (App.),  333 

The  8th  section,  which  bars  the  mcsrtgagee  of 
his  reniedies  against  the  mortgaged  land  after 
the  expiration  of  twelve  years  without  pay- 
ment or  acknowledgment,  bars  also  his  remedy 
under  the  covenant  of  the  mortgagor  for  pay- 
ment of  principal  and  interest.     Ibid. 

Dictum  of  Jessbl,  M.R^  in  In  re  Venour's 
Settled  Estates  (46  Law  J.  Bep.  Chanc.  409 ; 
Iaw  Bep.  2  Ch.  D.  622,  at  p.  526),  that  mar- 
ginal notes  to  the  sections  of  an  Act  of  Par- 
liament are  part  of  the  Act,  corrected.    Ibid. 

Hunter  v.  Nockolds  (1  Mac  &  G.  640,  651; 
1  HaU  k  Tw.  644 ;  19  Law  J.  Bep.  Cbanc 
177)  explained  or  overruled.     Ibid. 


innkeeper*s :  taking  security,  effect  of.   See  « '*^ 


.  mortgage :   37  ^  38    T  trt.  e.  57.  «.  8 
80;    bond:   will:    express  tn«f]— The 


action  on  covenant :  twenty  years :  statute : 
marginal  notes:  titUi] — Where  no  principal 
or  interest  in  respect  of  a  mortgage  debt  has 


remedy  on  a  bond  given  in  respect  of  a  debt 
secured  by  a  mortgage  of  even  date  on  land 
is  barred  by  the  lapse  of  twelve  years  from 
the  last  payment  or  acknowledgment.  Feam" 
side  V.  FUnt,  479 
A  testamentary  direction  to  pay  just  debts  will 
not  keep  alive  the  remedy  on  a  debt  otherwise 
barred  by  lapse  of  time.    Ibid. 


—  payment  of  dividends  out  of  capital    See 
Company,  3. 

Liq!iidatio&.    See  Bankbitptct,  12,  IS. 

Liquidator.    See  Company,  7, 13. 

Loeal  Board — contract.under  seal :  compromise. 
See  Public  Health  Acts,  2. 

injunction  to  restrain  nuisance  by.    See 

Nuisance  ;  Public  Health  Acts,  3. 

Loeal  Goremment.  See  Public  Health  Acts. 

Loeke  King's  Aeti.    See  Administration,  1. 

Lord  Cranworth'i  Aet  (23  k  24  Vict,  c  145),  & 
26.    See  Inpant,  1 ;  Trust  and  TRuarrsB,  1. 

Lunatic — insolvent :  maintenanee  :  rights  of 
creditors :  preferential  jMyments  :  practice] 
— It  is  the  settled  practice  of  the  Court,  even 
although  a  lunatic  is  insolvent,  to  consider 
— first,  what  is  for  the  benefit  of  the  lunatic ; 
and  next,  the  interests  of  the  creditoi^  /» 
re  Pink  (App.),  674 

In  such  a  case  the  Court  will,  after  setting 
aside  a  sufficient  fund  for  the  reasonable 
maintenance  of  the  lunatic,  direct  the  lesdoe 
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(if  any)  of  his  estate  to  be  divided  rateably 
amoDgst  his  creditors,  with  liberty  to  the 
creditors  to  apply  on  the  death  of  the  lunatic 
for  the  farther  distribution  of  the  fund  so 
set  apart ;  and,  temhle^  as  a  general  rule, 
moneys  properly  expended  by  the  committee 
of  the  lunatic,  both  before  and  after  inqui- 
quisition  found,  in  the  maintenance  of  the 
lunatic  and  of  his  wife  and*  family,  will  be 
paid  in  priority  to  the  claims  of  other  cre- 
ditors.   Ibid. 


—  not  so  found:   jurisdiction  of  Court  to 
elect  for.    See  Eleciion,  1. 


plied  to  the  will,  although  the  will  was  made 
before  the  Act  came  into  operation.  In  re 
Fanny  Elixubeth  March  (deceased).  Mander 
V.  Hwnrut  680 

sections  5,  19 :  agreement  to  settle  after- 
acquired  property.  See  Settlbmeist;  Hus- 
band AND  Wife,  1. 

« 

life  assurance :  policy  for  benefit  of  wife 

and  children.    See  Husband  and  Wifb,  4. 

Kemorandnm  of  Aisooiation.    See  Company,  4. 


sale  of  stock  specifically  bequeathed  by 

lunatic :  ademption.    See  Will,  22. 

• 

^—  tenant-for-life :  leases :  no  trustees  of 
settlement.    See  Settled  Land  Act,  5. 

Vaintenanoe— lunatic :  rights  of  creditors.  See 
Lunatic. 

trust  for,  or  power  of :  settlement.    See 

Infant,  2. 

Marriage  Settlement.    See  Settlement. 

Married  Woman  : .  acknowledged  deed :  con- 
currence of  husband.  See  Husband  and 
Wife,  2. 


election  by.    See  Election,  1. 


—  second  action  by,  for  same  object:  stay 
of  proceedings.    See  Practice,  13. 

—  will :    appointment :    lapse  of   appointed 
share.    See  Will,  21. 


Married  Women's  Property  Aot,  \%%%—h\uband 
and  rcife :  gift  to  a  man  and  his  tri/e  and  to  n 
third  person :  vwieties  or  thirds]— A  testatrix, 
who  died  after  the  commencement  of  the 
Married  Women's  Property  Act,  1882,  by  her 
will,  dated  1880,  gave  all  her  property  both 
real  and  personal  to  A  and  B,  and  E  the 
wife  of  B,  *'to  and  for  their  own  use  and 
benefit  absolutely."  She  appointed  the  same 
persons  by  name  her  executors  and  executrix  : 
— Held,  that  by  the  operation  of  the  Married 
Women's  Property  Act,  1882,  husband  and 
wife  are  no  longer  in  the  eye  of  the  law  one 
person  as  regards  property,  and  that  they 

'  each  took  one-third  of  the  estate,  and  not,  as 
under  the  old  law,  lialf  between  them.  Held 
also,  according  to  the  doctrine  laid  down  in 
Hasluek  v.  Pedley  (44  Law  J.  Rep.  Chanc 
143 ;  Law  Bep.  19  Sq.  271),  that  the  Act  ap- 
VOL.  52.~GHAirc.  Index, 


Merger — debt :    mortgage :    subsequent  judg- 
ment.   See .  Ban  kb  u  ptct,  10. 

Metropolitan  Management  Aot    See  PuBUO 
Health  Acts,  3. 


Metropolitan  Street  Impro^Foments  Aet — lands 
clavses  act,  1845,  s,  18  ;  conditions  precedent : 
"take'*'} — By  the  Metropolitan  Street  Im- 
provements Act,  1877,  incorporating  the 
Lands  Clauses  Act,  the  Board  of  Worlu  were 
empowered  to  "  enter  upon,  take,  use  and 
hold  "  lands  specified  in  the  deposited  plans. 
By  section  33  it  was  provided  that  before 
the  board  should,  without  certain  consents, 
**take  for  the  purposes  of  the  Act"  more 
than  fifteen  houses  in  one  parish  occtipied 
wholly  or  partially  by  persons  of  the  labour- 
ing classes,  they  should  satisfy  one  of  the 
Secretaries  of  State  that  they  had  provided 
accommodation  elsewhere  for  the  same  num- 
ber of  persons  as  had  occupied  the  houses  to 
be  taken.  The  board,  without  obtaining  the 
requisite  consent,  and  before  providing  such 
accommodation,  served  the  plaintiff  with  no- 
tice to  treat  for  the  purchase  of  more  than 
fifteen  houses  of  his,  occupied  by  the  labour- 
ing classes,  and  also  served  notice  of  their 
intention  to  summon  a  jury.  The  plaintiff 
thereupon  claimed  an  injunction  to  restrain 
the  board  from  proceeding  with  their  notices 
until  they  had  complied  with  the  condi- 
tions '.—Held,  by  Chitty,  J.,  that  the  word 
"take  "  used  in  section  33  included  purchasing 
and  acquiring  a  title  to,  and  was  not  to  be 
confined  to  taking  passe.<ision.  Held  (on  ap- 
peal), by  Jessbl,  M.R.,  and  Bowen,  L.J. 
{dissentiente  Cotton,  L.J.),  that  the  land  in 
question  was  land  which  the  board  were 
authorised  to  purchase  or  take  within  sec- 
tion 18  of  the  Lands  Clauses  Act,  1845,  and 
that  the  conditions  in  section  33,  being  such 
as  the  board  were  able  and  could  be  com- 
pelled to  perform,  did  not  prohibit  the  board 
from  proceeding  with  all  necessary  steps  pre- 
liminary to  acquiring  a  title,  and  that  they 
were  therefore  entitled  to  serve  a  notice  to 
treat  and  summon  a  jury.  Bowbn,  L.J. — 
The  word  ''take"  could  not  be  confined  ta 
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the  mere  taking  posBession  of.     Spencer  v. 
ITut  Metropolitan  Boa/rd  of  WorU  (App.)i  249 

Mine — cost-book:    custom:    relinquishment    of 
shares :  mode  of  ascertaining  the  share  of  lia- 
bilities :  variation  of  custom  by  agreement'] — 
It  is  the. general  custom  in  cost-book  mines 
that  a  reUnqnishing  member  should  pay  to 
the  company, if  insolvent,  his  share* of  the 
liabilities  as  at  the  date  of  the  relinquish- 
ment, as  if  the  concern    were,  then   being 
wound  up ;  and  if  the  company  be  solvent 
should  as  at  the  same  date  receive  an  aliquot 
share  of  the  surplus,  if  any,  of  the  assets  over 
the  liabilities.    The  amount  of  this  share  of 
liabilities  must  be  ascertained,  having  regard 
to  the  solvency  or  insolvency  of  the  continuing 
members  at  the  date  of  relinquishment — 
that  is,  the  total  amount  of  the  liabilities  is 
divided  by  the  number  of  the  shares  held  by 
then  solvent  Rharcholders,  and  the  quotient 
njultiplied  by  the    number  of   shares  held 
by  the  relinquishing  member.  Whether  the 
company  be  solvent  or  insolvent,  its  assets 
are  to  be  valuied  as  in  a  going  concern.     For 
many  years  by  the  custom  in  the  F.  M.  Com- 
pany, as  appeared  from  the  accounts  of  the 
company,  in  all  cases  of  relinquishment,  ar- 
rears of  calls  had  been  treated  as  good  debts, 
and  no  enquiry  made  as  to  the  solvency  of 
any  shareholder,  the  relinquishing  member's 
share    of    liabilities    being  ascertained*  by 
dividing  the  total  amovmt  of  liabilities  by 
the  total  number  of  shares  then  held : — Held^ 
that  such  alleged  custom  was  unreasonable, 
And  tliat  the   mode  of  taMng  the  accounts 
could  not  be    treated  as    evidence    of  any 
implied  contract  to  vary  the  general  custom, 
according  to  which  the    retiring    member's 
share  of  liabilities  must  be  ascertained.    In 
re  Frank  Mills  Mining  Co,  (App.),  467 

.^—  lease  by  tenant-for-life.    See  Powbb,  6.* 

reservation  of  minerals :  custom  for  tenant 

to  sell  surface  flints.    See  Landlord  and 
Tenant,  3. 


—  wrongful    working  :   action   for :  survival 
of  cause  of  action.    See  Trespass. 


Xiirepretentation— solicitor,  by:  effect  of :  sur- 
vival of  cause  of  action.    See  SOLICITOR,  3.. 


Mortgage — attornment  by  mortgagor:  mortgagee 
in  possession:  foreclosure']— K  mortgagor  at- 
torned tenaut  to  a  first  mortgagee  at  a  yearly 
rent  equal  to  the  amount  of  interest.  The 
first  mortgagee  took  no  proceedings  under  the 
attominent  clause.  In  a  foreclosure  action 
against  a  second  mortgagee, — Held^  that  the 
first  mortgagee  was  not  to  be  treated  as  mort- 
gagee in  possession.    Stanley  v.  Grundy^  248 


2. attornment  danee  :  effect  ef\ — Althoogfa 

the  insertion  of  an  attormnent  clause  in  a 
mortgage-deed  oonstitates  between  tlie  parties 
the  legal  relation  of  landlord  and  tenant,  yet 
in  equity  their  true  position  is  not  altered 
from  that  of  mortgagor  and  mortgagee,  and 
the  Court  will  have  regard  to  this  fact,  as 
well  as  to  the  rent  reserved  by  the  clause  and 
the  actual   value   of   the  property,  in  con- 
sidering what  terms  ahoold  be  imposed  upon 
the  trustee  in  bankmptcy  of  the  moitgagor 
who  has  applied   for  leave  to  discJaim  the 
tenancy.     Ex  parte  Iskerwaod  ;  In  re  £m§kt 
(App.),  370 

3.   ctnnmissii.n :  higher  rate  ef  interest: 

peiudty] — Railway  contractors  applied  to  the 
plaintifib  for  advances,  which  the  plaintiffs 
agreed  to  make  by  instalments  repayable  six 
months  after  the  date  of  advance,  at  a  rate 
of  interest  varying  with  the  bank  rate,  with 
a  further  provision  that  the  contractors 
should  pay  commission  at  the  rate  of  one 
per  cent,  for  every  month  or  part  of  a  mon^ 
that  might  elapse  between  the  due  date  and 
the  date  of  the  repayment  of  soch  instalment 
upon  the  whole  amount  of  such  instalment : 
— Held,  that  the  stipulation  for  oommission 
was  an  independent  valid  contract,  and  could  • 
not  be  relieved  against  as  being  in  the  na- 
ture of  a  penalty  for  non-ponctual  payment. 
General  Discount  and  Credit'  Company  v. 
Glegg,  297 


4. 


covenant :  Judgment :  fnerger^—A  m(Ht- 


gagor  covenanted  to  pay  principal  and  in- 
terest  on  a  day  certain,  and  after  that  day 
to  pay  interest  so  long  as  any  part  of  the  prin- 
cipal remained  due  on  the  security  :—HeUt 
that  the  liability  on  the  covenant  to  pay  future 
interest  was  not  destroyed  by  a  judgment 
for  the  principal  sum  and  interest.  Poppie  t. 
Syhestert  64 

5, foreclosure  :  sale  :  conveyancing  act,  1881 

(44  4*  46  Vict.  c.  41),  #.  26]— In  a  foreclosure 

•  action,  the  plaintiff  desiring  a  sale,  and  the 
defendant  not  appearing,  the  Court  directed 
an  account,  and  on  certificate  a  sale  of  so 
much  of  the  property  as  should  be  sufficient 
to  satisfy  what  should  be  found  due.  Wade 
V.  Wilson,  399 

6,    foreclosure :    title-deeds  :    disclaimer : 

costs] — The  plaintiff  in  a  foreclosure  action  is 
not  entitled  to  the  delivery  up  of  documents 
relating  to  the  equity  of  redemption.  Green 
V.  Ifhster,  470  ' 

A  puisne  mortgagee  disclaiming  is  entitled  to 
all  costs  incurried  subsequently  to  offer  to 
disclaim.    Ibid. 

7,  —  power  of  sale:  shares:  tranter  in 
blank] — Shues  transferable  witlu>ttt  seal  were 
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mortgaged  by  deposit  of  certificate  and  traiiBt 
fer  in  blank  as  to  the  transferee : — Held^ 
that  the  mortgagee  had  no  power  of  sale. 
France  v.  Clark^  362 

8.  ^—  priority  :  notice :  fund  in  court :  stop 
order] — A  mortgagee  of  a  fund  in  Court  did 
not  give  notice  to  the  trustees.  A  subsequent 
mortgagee  gave  noticov  but  did  not  obtain  a 
stop  order.  The  prior  mortgagee  then  ob- 
tained a  stop  order: — ITeldtihsit  he  thereby 
obtained  priority.     Pintwok  v.  Bailey,  880 

attornment  clause :  validity  of,  against 

trustee  in  bankruptcy.  See  Bankbuptcx,  36. 


building-society:    unlimited    power   to 


borrow.    See  Building  Society,  C 

—  consolidation  of  charges.    See  Power,  6. 

—  covenant  to  pay :  Statute  of  Limitations. 
See  Limitations,  Statutes  of,  3. 

—  equitable:   lien  of  bankers  on  shares  of 
customer.    See  Banker. 

—I  foreclosure  absolute,  enforcement  of  judg- 
ment for    See  1*bactice,  24. 

—  goodwill :  right  to  use  trade  name.    See 
Trade  Mark,  3. 

—  investment  in,  by  trustees.    See  Trust 
A^D  Trustee,  7. 

—  misrepresentation  by  solicitor :  postpone' 
ment  of  mortgage.    See  SouciTOR,  3. 


Vuisanoe — local  bo^rd :  powers  ofr  pollution  of 
stream  by  third  party:  action  to  restrain 
board  from  permitting  continuance  of  same  : 
public  health  act,  1876  (38  4-  39  Vict.  c.  66), 
f.  21]^Under  an  agreement  between  A  and  a 
sanitary  board,  A  was  entitled  to  discharge 
surface-water  from  his  land  into  a  ditch  which 
ran  past  B*s  house.  A  afterwards,  without  the 
leave  or  licence  of  the  board,  or  of  the  local 
board  which  succeeded  it,  and  contrary  to  the 
plan  which  had  been  approved  by  the  board 
when  the  agreement  was  entered  into,  began 
to  discharge  sewage  into  the  ditch  through 
the  same  pipe  by  which  his  sur&ce- water  was 
discharged.  B  moved  for  an  injunction  to 
restrain  the  local  boanl,  as  ^ole  defendants, 
from  allowing  the  sewage  to  pass  into  the 
ditch  and  so  causing  a  nuisance  : — Heldj  that 
the  local  board  had  power,  both  at  common 
law  and  also  under  section  21  of  the  Public 
Health  Act,  1876,. to  physically  stop  the  flow 
of  sewage  through  the  pipe,  even  though  in 
so  doing  they  might  also  stop  the  flow  of 
surface-water,  since  A  was  exercising  his 
limited  right  in  excess  so  as  to  produce  a  nui- 
sance ;  and  that  it  being  therefore  possible 
for  the  board  to  abate  the  nuisance  without 
instituting  legal  proceedings,  or  devising  a 
new  system  of  drainage,  or  creating  a  greater 
nuisance  than  that  which  was  to  be  abated,  B 
was  entitled  to  compel  the  board  to  do  so. 
Charles  v.  The  Finchlvy  Local  Board,  664 

Olossop  V.  The  Heston  and  Isleworth  Local 
Board  (49  Jjaw  J.  Bep.  Chanc.  89 ;  Law  Rep. 
12  Ch.  D.  102),  The  Attorney- General  v.  The 
Guardians  of  the  Poor  of  the  Union  of  Dork-' 

'  if^  i^^  ^^  J*  ^P*  Chanc.  686 ;  Law  Bep.  20 
Ch.  D.  596)  and  The  Attorney- General  v.  The 
Acton  Local  Board  {ante,  p.  108 ;  Law  Bep. 
22  Ch.  D.  221)  explained  and  distinguished. 
Ibid. 

And  see  Public  Health  Acts,  3. 


—  power  of  IdUing :  mining  lease  by  way      O*©**!  Liquidator.    See  Company,  7, 13. 
of  mortgage,  validity  of.    See  Power,  6. 

Oflleial  Beferee.    See  Practice,  16. 

redemption  *  by   borrowing   member    of 


building  society.    See  Building  Society,  2.      Official  Bolieitor — costs :   fund  not  dealt  with 

for  fifteen  years.  See  Lands  Clauses  Act,  2. 

—  Statute   of   Limitations,  effect  of.     See 

Limitations,  Statutes  of.  2-4.  Oneroui  Property — election  as  to  taking.    See 

Will.  26. 

—  subsequent  judgment:  merger  of   d^t :      ^  ^  .  .   ,  .*i.       *•         * 
interest/  See  Bankru?tcy,  loT                            Optloii-power  to  grant  lease  mth  option  of 

purchase :  validity  of  option.    See  Power,  4. 


Xortmaln.    See  Charity,  2. 

Hext  Friend.    See  Practice,  13,  14. 

Votiee  to  Treat.    See  Lahdb  Clauses  'Act,  I. 


Parliament  —  election :  exjtensrs  :  payments  by 
sub-agent:  corrupt  practices  act,  1863  (26  4' 
27  Vict.  c.  29),  s.  2] — A  solicitor  engag^  by 
a  candidate  as  a  local  sub-agent  to  assist  in 
procuring  his  election  employed  canvassers, 
and  paid  them  out  of  .his  own  pocket : — Held^ 
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Badische  Anilin  und  Soda  F^ahrik  v.  Lrrin" 
itein^  704 

Where  in  a  patent  case  the  defendant  denies 
infringement,  but  objects  to  state  in  open 
Court  the  process  he  actually  practises,  on 
the  ground  that  it  is  the  subject  of  a  valu- 
able secret,  of  the  benefit  of  which  he  would 
be  deprived  by  disclosure,  the  Court  •  will 
first  ascertain  whether  the  defence  fails  in  all 
other  respects  than  infringement,  and  then, 
unless  the  defendant  prefers  to  submit  to  an 
injunction,  w^ill  hear  the  evidence  and  argu- 
ments with  respect  to  the  alleged  infringe- 
ment by  the  secret  process  with  closed  doors, 
and,  with  a  view  to  further  protecting  the 
secret,  will  order  the  shorthand  notes  of  the 
private  hearing  to  be  impounded  until  either 
an  appeal  is  entered  or  the  right  to  appeal 
is  abandoned.     Ibid. 

Where  a  patent  is  obtained  for  the  use  of 
particular  chemical  materials  for  arriving  at 
a  particular  chemical  result,  it  is  no  infringe- 
ment to  arrive  at  the  same  result  by  the  use 
of  other  chemical  materials  which  were  not 
known  to  be  equivalents  for  the  materials 
mentioned  in  the  specification  at  the  time 
when  the  patent  was  obtained.    Ibid. 

Where  a  patent  is  obtained  for  a  new  process 
for  arriving  at  a  known  result,  it  is  no  in- 
fringement to  arrive  at  the  same  result  by  a 
different  process.    Ibid. 

Where  a  patent  is  obtained  for  a  new  result, 
and  one  process  of  arriving  at  that  result 
is  described  in  the  specification,  it  is  an  in- 
fringement to  produce  the  same  result  by 
any  process..   Ibid. 

— —  infringement :  account  of  profits  :  bank- 
ruptcy of  infringer.    See  Bankbuptcy,  27. 

Penalty— or   liquidated   damages.     See    CoK- 

TBACT. 

relief  against.     See  MOBTOAOB,  3. 

Pleading.    See  Pbactice,  18-20. 

Policy — ^premiums :  payment  by  husband :  lien. 
See  Husband  and  Wifb,  3. 

# 

Pollution  of  Stream.    See  Nuisakcb. 

Portions — power  to  charge:  power  to  fix  rate 
of  interest.    See  Settlbmbnt,  3. 

Power — ajfjHrintment :  conitmction  of:  appointee^ 
whHher  entitled  to  sharr  in  unnpjHnnfedfHnd] 
— By  a  settlement,  lands  were  conveyed  to 
trustees  upon  trust,  either  in  the  lifetime 
of  M.,  with  hl^  coni<6nt  in  writing,  or  else  not 
till  after  his  decease,  to  raise  12,000/.,  and 
pay  the  same  onto  and  between  the    two 


daughters  of  M.  as  he  should  by  deed,  at-* 
tested  by  two  witnesses,  appoint,  and,  in 
default  of  appointment,  to  the  two  daughters 
equally,  to  be  vested  interests  in  them  at 
twenty-one  or  marriage,  and  to  be  paid  at 
such  age  or  time  if  the  same  should  nappen 
after  the  decease  of  M.,  but  if  the  same  should 
happen  in  his  lifetime,  then  immediately  after 
his  decease,  **  unless  he  should  signify  his  con- 
sent in  writing  under  his  hand  and  seal  that 
the  said  respective  shares  should  be  raised 
and  paid  in  his  lifetime."  M.,  by  'deed 
attested  by  two  witnesses,  reciting  the  power, 
and  that  he  was  desirous  of  niaking  some 
immediate  as  well  as  future  provision  for  his 
daughter  £.,  appointed  that  the  trustees  should 
raise  two  sums  of  5,000/.  and  1,000/.— the 
5,000/.  immediately,  and  the  1,000/.  imme- 
diately after  his  decease — and  pay  the  same 
to  the  said  E.,  **  to  the  intent  that  the  pay- 
ment of  the  portion  or  portions  of  the  said 
E.  under  the  said  settlement  may  as  to 
the  said  sum  of  6,000/.  be  accelerated  and 
take  effect  according  to  the  true  intent  and 
meaning  of  these  presents,  anything  in  the 
said  settlement  to  the  contrary  thereof  not- 
withstanding." M.  died  without  making 
any  further  appointment : — Held,  that  £.  was 
entitled  to  one  moiety  of  the  unappointed 
part  of  the  12,000/.,  in  addition  to  the  sums 
so  appointed  to  her.  In  re  AlfreUm'a  Tnut 
Ettate»,7ib 

2. appointment :  defective  ereoution  :  eon- 

ditiomU  appointment :  fraud  an  power :  aid  : 
rnUit  aety  1837  (1  Vict.  e.  26),  #.  10:  24  ^  26 
Viet.  o.  114] — ITie  donee  of  a  power  of  appoint- 
ment by  will  or  deed  amongst  his  children, 
having  a  son  and  a  daughter,  by  his  will,  in 
1862,  appointed  the  whole  fund  to  his  daughter 
M.  absolutely.  By  the  marriage  settlement 
of  M.  in  1866  he  affected  to  appoint  the  whole 
fund  to  her,  reserving  to  himself  the  focolty 
of  disposing  in  favour  of  his  wife  of  the 
reversion  of  10,000  francs  during  her  life. 
By  a  codicil  to  his  will,  dated  in  1871,  and 
made  in  France,  after  reciting  an  arrange- 
ment between  himself,  his  daughter  and  her 
husband,  by  which  if  the  whole  fond  yete 
appointed  to  the  daughter  the  father's  widow 

•  was  to  have  10,000  francs  for  her  life,  he 
declared,  "  In  the  case  that  my  said  daughter 
and  her  husband  should  respect  my  memoiy 
and  their  signature,  then  it  is  my  will  and 
desire  that  my  daughter  and  her  husband 
should  and  may  have  the  whole  of  the  sum** ; 
but  in  case  they  should  not  respect  their  sig- 
nature, then  he  desired  that  one-half  should 
go  to  the  son.  This  codicil  was  written  and 
signed  by  the  testator,  but  was  unattested^ 
It  was,  however,  admitted  to  probate  under 
24  k  26  Vict.  c.  1 14  .'-Held,  that  as  the  codicil 
was  intended  to  take  effect  as  a  testamentaiy 
instrument,  the  Court  could  not  aid  the  de- 
fective execution  of  the  appointment  contained 
in  it  by  treating  it  aa  an  imperfect  appointmenlL 
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by  deed ;  nor,  in  view  of  the  langoage  of  sec- 
tion 10  of  the  Wills  Act,  could  the  appointment 
be  apheld  as  testamentaiy,  for  that  the  nega- 
tive provision  in  the  section  that  no  testa- 
mentary appointment  can  be  made  unless 
attested  by  two  witnesses  is  not  affected  by 
the  Uter  statute,  24  k  25  Vict.  c.  114.  Held, 
further,  that  there  was  apparent  on  the  face 
of  the  codicil  an  intention  that  the  appoint- 
ment contained  in  the  will  should  be  revoked 
if  the  daughter  and  her.husband  did  not  abide 
by  their  engagement,  and  that  this  was  suffi- 
oient  to  bring  that  appointment  within  the 
controlling  power  of  a  Court  of  equity,  and 
to  render  it  invalid.  Held,  therefore,  that  the 
fund  went  as  in  de&ult  of  appointment.  In 
re  JOrtvan^s  Trusti,  962 
Xennard  v.  AenfMrd  (42  Law  J.  Bep.  Chanc. 
280 ;  Law  Rep.  8  Chanc.  227)  obierved  upon. 
Ibid« 

8*  Power  (continued) — lease:  agreement  for, 
by  tenant'/ifT'life :  death  of  tenant-for-life : 
infant  tenant-in-tail:  tnutees'] — A  tenant-for- 
life,  with  a  power  of  leasing,  had  entered  into 
an.  agreement  for  a  building  lease  within  the 
power,  and  the  intending  lessee  had  done 
everythiog  which  was  necessary  to  entitle 
him  to  require  the  tenant-for-Ufe  to  grant 
him  a  lease.  The  tenant-for-Ufe  died  without 
having  granted  the  lease,  aYid  was  succeeded 
in  the  possession  of  the  estates  by  an  infant 
tenant-in- tail,  during  whose  minority  the  trus- 
tees could  exTercise  the  power  of  leasing  :— 
Jfeld,  that  the  trustees  had  power  to  grant 
a  lease  in  accordance  with  the  agreement. 
Ikms  V.  Harford,  61 

4« lea4e  :  power  to  grant  building  and  other 

leases :  defective  exercise  of  power :  statutory 
aid :  12  J^  13  Met,  e.  26]— Under  a  will 
which  eiQpowered  the  trustees  thereby  ap- 
pointed to  grant  building  leases  for  ninety- 
nine  years  at  increasing  rentals,  and  ordinary 
leases  for  twenty-one  years  at  the  best  rents 
which  could  be  obtained,  and  provided  that 
a  lease  granted  under  either  power  might 
contain  an  option  of  purchase  by  the  lessee, 
the  trustees  demised  to  C.  a  piece  of  freehold 
an<{  a  piece  of  leasehold  land  for  thirty- 
five  years,  at  a  nominal  rent  as  to  both  for 
the  tirst  quarter,  and  afterwards,  as  to  the 
freehold  at  an  increasing  rent,  and  as  to  the 
leasehold  at  a  fixed  rent.  The  lessee  did 
not  covenant  to  build,  but  only  to  repair  all 
buildings  erected  or  to  be  erected  on  the  land, 
and  to  insure;  and  the  lease  gave  him  an 
option  of  purchase  as  to  any  part  of  the  pre- 
mises during  the  first  twenty-one  years.  In 
exercise  of  tliis  option,  C.  purchased  the 
leasehold  portion  of  the  land,  which  was 
acconlingly  assigned  to  him.  Doubts  having 
afterwaids  arisen  as  to  the  validity  of  the 
lease,  a  notice  was  indorsed  upon  it,  pursuant 
to  12  &  13  Vict.   c.  26,  and  signed  by  C.  and 


the  trustees  of  the  will,  declaring  that  the 
lease  shoidd  be  considered  in  equity  as  a  con- 
tract to  grant  a  valid  lease  under  the  power 
to  grtLDt  ordinary  leases.  Upon  the  sale  by  C. 
of  the  leasehold  land  purchased  by  him,  ob- 
jection was  taken  to  the  title  on  the  ground 
that  the  lease,  not  being  a  building  lease,  and 
being  granted  for  more  than  twenty-one 
years,  was  an  invalid  ezerdse  of  the  power : 
— Held,  that,  inasmuch  as  the  lease  did  not 
contain  any  covenant  to  build,  it  was  in- 
valid as  a  building  lease;  that  the  defect 
could  not  be  remedied  under  12  Sc  13  Vict. 
0.  26,  by  turning  that  which  was  a  lease  of 
one  kind  into  a  contract  for  a  lease  of 
another  kind ;  and  that,  even  if  that  could 
be  done,  the  lease  would  still  be  invalid 
in  consequence  of  the  rent  reserved  in  respect 
of  the  freehold  portion  being  an  increasing 
rent,  which  was  not  in  accordance  with  the 
power  to  grant  leases  other  than  building 
leases.  Held,  also,  that  the  lease  being  bad, 
the  option  of  purchase  was  ineffectual  and 
could  not  be  exierCised.  In  re  HaUett  to 
Martin,  804  * 


5,  ^—  lease :  tenant-for-life  :  settlement :  mines : 
power  of  leasing :  mining  lease  by  wow  qf 
mortgage  :  charge  on  inheritance  :  consolida- 
tion of  charges  :  incorporatum  of  exceptions 
by  reference  to  prior  mining  lease :  removal 
of  pillars:  consent:  i^functum] — A  testator 
devised  real  estates  in  strict  settlement, 
and  empowered  tenants-for-life,  who  were 
unimpeachable  for  waste,  to  grant  mining 
leases  for  such  terms,  and  under  and  subject 
to  such  rents  or  reservations  or  agieements, 
as  to  them  should  "seem  reasonable  and 
proper."  A  tenant-for-life,  in  1843,  demised 
mines  for  a  term  of  ninety -nine  years  at  a 
peppercorn  rent,  by  way  of  mortgage,  to 
secure  6,000/.  and  interest : — Held,  that  this 
was  a  valid  lease  under  the  power,  and  bind- 
ing on  the  inheritance.  Ikylor  v.  Mostyn. 
Mostyn  v.  "Lancaster  (App.),  848 

Sheehy  v.  Muskerry  (1  H.L.  Cas.  676)  approved 
and  followed.    Ibid. 

On  the  26th  of  April,  1860,  the  term  of  ninety- 
nine  years  and  the  mortgage  debt  were  traos- 
'  ferred  to  8.  &  Co.,  and  by  the  same  deed  the 
tenant-for-life  mortgaged  his  life  estate  to 
S.  &  Co.  to  secure  further  sums,  and  thereby 
made  the  term  of  ninety-nine  years  redeem- 
able only  on  payment  of  the  further  sums  as 
well  as  of  the  original  mortgage  debt  :— 
Held,  that  the  term  of  ninety-nine  years  was 
validly  charged  with  the  further  sums.    Ibid. 

The  lease  of  1843  referred  to  a  prior  lease  of 
the  same  mines  granted  by  the  testator  in 
1829,  and  purported  to  grant  the  mines  on 
the  "  like  liberties,  powers,  authorities  and 
privileges  as  were  thereby  granted,  and  all 
other  liberties,  &c.,  necessary  for  working  the 
mines,  except  as  in  the  said  lease  of  1839 
was  excepted.**    The  lease  of  1829  excepted 
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certain  minerals  from  the  demise,  and  oon- 
.  tained  covenants  by  the  lessees  not  to  remove 
the  pillars  of  the  mines  without  the  consent 
of  the  testator,  his  heirs  or  assigns: — Held, 
that  the  lease  of  1843  incorporate  the  cove- 
nants of  the  lease  of  1829  against  the  removal 
of  the  pillars.  Ibid. 
On  the  10th  of  May,  1860,  the  tenant-for-life, 
by  arrangement  with  the  mortgagees,  demised 
the  mines  to  a  trustee  for  the  mortgagees 
for  forty  years  on  an  ordinary  working  lease, 
and  the  lease  contained  a  covenant  not  to 
remove  the  pillars  without  the  consent  of  the 
tenant- for-life,  his  heirs  or  assigns,  or  the  per- 
son or  persons  for  the  time  being  entitled  to 
the  premises : — Held,  that  the  covenant  was 
for  the  protection  of  the  equity  of  redemp- 
tion, and  that  the  mortgagees  had  no  power 
to  consent  to  the  removal  of  the  pillars  by  the 
lessee.  Ibi^. 
Decisions  of  Bacon,  Y.C,  afllrmed,  with  a  slight 
variation.    Ibid. 


6. 


priority:  intufficient  fund :  tuceeair^ 


appointments] — The  donee  of  a  special  power 
to  appoint  by  deed  or  will  a  sum  of  10,000/., 
which  was  invested  on  mortgage,  made  suc- 
cessive revocable  appointments  by  deed  of 
sums  of  3,000^,  1,200/.,  1,000/.  and  1,000/. 
(respectively  described  as  part  of  the  10,000/.), 
to  three  objects  of  the  power,  and  by  his  will 
confirmed  these  appointments,  and  appointed 
the  remaining  3,800/.  among  objects  of  the 
power.  The  mortgage  security  eventually 
proved  insufficient  to  realise  the  10,000/. : — 
Heldf  that  the  appointees  took  according 
to  priority  of  appointment,  and  not  rateable 
portions  of  the  fund.  Gilbert  v.  WkUfield^ 
210 
Stoket  V.  Bridgman  (47  Law  J.  Rep.  Chanc. 
769)foUowed.    Ibid. 

• 

——appointment  by  colonial  will:  English 
probate  necessary.    See  Colonial  Will. 

appointment    by   will:     general    power: 

WUls  Act,  section  27.    See  Will,  6. 

^—  appointment  by  will :  married  womaii. 
See  Will,  21. 

discretionary  powers  of  trustees:  inter- 
ference of  Court  with.  See  Tbubt  avd 
Tbustkb,  6. 

Bale:  tenant-for-life.      See  Tbnamt-fob- 

Life,  l';  Settled  Land  Act,  2-4,  7. 

Praetiee— ov/^m/  to  houte  of  lord* :  point  of  law  : 
gtaying  trial  qf  isiues  of  fact  pending  the 
appeal:  order  LVIII.  rule  16]— When  an 
appeal  upon  a  point  of  law  is  allowed^  and  the 
case  is  remitted  to  the  Court  below  for  trial 


on  the  issues  of  fact,  the  Court  of  Appeal  wUl 
not,  as  a  general  rule,  stay  the  trial  of  the 
issues  of  fact  pending  an  appeal  to  the  House 
of  Lords  on  the  point  of  law.  In  re  Palmer 
(App.).  224 

2.  appeal :  notice  of:  change  of  country 

solicitort  after  judgment :  notice  of  appeal  if 
new  ,iolioitor$ :  tame  London  agentt :  irre- 
gularity  :  order  L  VII.  rule  7 :  order  L  VIII, 
rule  3] — A  notice  of  appeal  was  signed  by  A 
&  Co.  as  the  London  agents  of  B  &  Co.,  the 
appellant's  solicitors.  At  this  time,  C  &  Co., 
'  who  had  been  the  appellant's  solicitors  down 
to  the  judgment  appealed  against,  and  who 
had  throughout  also  acted  by  A  5c  Co.,  were 
still  his  solicitors  on  the  record,  although 
B  &  Co.  were  now  really  his  solicitors.  On 
the  error  being  discovered,  the  appellant  ob- 
tained the  usual  order  to  change  solicitors. 
The  respondent's  solicitors  having  intimated 
that  they  should,  on  the  hearing  of  the  appeal, 
rely  on  the  mistake  as  a  fatal  irregularity,  in 
the  notice  of  app^, — Held,  on  motion  by  the 
appellant  that  his  time  for  appealing  might 
under  the  circumstances  be  extended,  that,  the 
notice  of  appeal  being  in  other  respects 
regular,  the  inaccuracy  in  the  description  of 
his  solicitors  did  not  invalidate  it.  Kettle' 
well  V.  Watwn  (App.),  Sl8 

Qwere,  whether  it  is  essential  that  a  notice  of 
appeal  should  be  signed  by  a  solicitor.    Ibid. 

8.  -^  appeal:  notice  of:  informality:  order 
LVUI.  rules  2,  3  and  4;  parties  opposing 
not  serred  with,  but  appearing  on,  appeal: 
costs] — The  mere  communication  by  an  un- 
successful party  to  his  opponent  of  his  in- 
tention to  appeal  is  not  a  sufficient  notice  of 
appeal ;  nor,  in  the  absence  of  other  spedal 
circumstances,  is  it  ground  for  an  extension 
of  the  time  for  appealing.  In  re  The  New 
Callao  Co,  (Ztm.)  (App.),  283 

Little^s  Case  (Law  Rep.  8  Ch.  D.  806)  and 
McAndrew  v.  Barker  (Law  Rep.  7  Ch.  D.  707) 
explained.    Ibid. 

A  party  who  appears  in  the  Court  below  and 
gets  his  costs  of  appearance,  but  is  not  served 
with  the  notice  of  appeal  from  the  order  be- 
low, whichaffects  his  right  to  costs,  may  ap- 
pear gratis  on  the  appeal,  and,  if  the  appMl 
be  dismissed,  will  be  entitled  to  his  costs  of 
the  appeal.    Ibid. 


4. 


appeal:  security  for  costs:  delay] — 


As  a  general  rule  an  application  for  security 
for  costs  of  an  appeal  must  be  made  within  a 
reasonable  time,  and  if  made  after  the  appeal 
is  in  the  paper  will  be  too  late  In  re  The 
Indian,  Kingston  and  Sandhurst  Oold  Mining 
Gt.  (Lim.)  (App.),  31 
A  motion  for  security  for  the  costs  of  an  inter- 
locutory appeal  (the  appellant  being  out  of 
the  jurisdiction)  and  the  appeal  itMlf  came 
into  the  paper  the  same  day.    It  appeared 
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that  the  hearing  of  the  motion  for  security 
'had  been  delayed  in  conseqaence  of  the 
Court  not  having*  sat  to  hear  such  applica- 
tions:— Held,  that  under  the  circumstances 
the  application  must  be  gpranted.    Ibid. 

5.  Praetioe  (continued)-  -ajfpearance :  counter- 
claim :  per$an  named  as  d^endant  hut  not 
served :  appearance  gratia :  rules  of  court, 
1875,  order  XXII.  rules  6,  6  and  7]-'A  per- 
son, not  a  party  to  the  action,  named  as  a 
defendant  to  a  counter-claim,  but  not  served 
with  a  copy,  has  no  right  to  appear  gratis. 
He  cannot  appear  till  after  service  pursuant 
to  Order  XXJI.  rule  6.  Fraser  v.  Cooper, 
Hall  Jt  Cu.,  684 


10. 


interroffotfiries  :   di 


action  sf 


6. 


appearance:  judgment  in  default  of 


appearance,  stUifject  to  production  of  qjffidavit 
^  serriee :  time  ivithin  which  production  mutt 
be  matte'] — Where  judgment  is  obtained  in 
default  of  appearance,  subject  to  the  pro- 
duction of  an  affidavit  of  service,  it  is  no 
longer  necessary  that  it  should  be  produced 
before  the  rising  of  the  Court  on  the  same 
day.  Seear  v.  Webb,  832 
Lord  MiUtown  v.  Stuart  (8  Sim.  34)  has  no  appli- 
cation to  the  present  practice.    Ibid. 

7,  attachment:  discovery:  service:  order 

XXXI.  rule  21]~Leave  to  issue  a  writ  of 
attachment  for  non-compliance  with  an  order 
for  production  of  documents  for  inspection 
was  given  on  motion  where  the  order  and 
notice  of  motion  had  been  served  only  on 
the  solicitor  of  the  person  to  be  attached. 
Joy  V.  Hadley,  471 

8,  chambers :  order  at :  entry :  enforce- 
ment :  consolidated  order  XXXV.  rule  82] — 
An  order  made  by  the  chief  clerk  in  chambers 
cannot  be  enforced  by  writ  of  attachment 
until  after  entry.    Ballard  v.  TomUnson^  656 

9. evidence :  cross-eapamination  on  qffidavit : 

a^use  of  process  of  court :  order  XV.  rules  1 
and  2;  ttrder  XXXVII.  rule  2;  order 
XXXVIII.  rule  4]— The  Court  will  prevent 
the  process  of  the  Court  from  being  abused 
for  the  purpose  of  oppression.  In  re  Mundell. 
Fenton  v.  Cumberlege,  756 

The  plaintiff  in  an  administration  action  having 
without  any  necessity  made  an  affidavit  for 
the  purpose  of  an  application  in  chambers 
for  accounts,  the  defendants  proposed  to 
cross-examine  her  on  her  affidavit,  and  on 
her  refusing  to  appear,  applied  for  an  order 
on  her  to  attend :  —  Held,  that  the  affidavit 
having  been  immaterial  to  the  relief  sought, 
and  no  reason  having  been  suggested  for  sup- 
posing that  the  cross-examination  could  be 
productive  of  any  result,  the  application  was 
an  abuse  of  the  process  of  the  Court  for  the 
purpose  of  oppression,  and  must  be  refused. 
Ibid. 


ejectment :  rules  of  courts  order  XXXI.  rule  1 : 
affidavit  of  documents'] — The  plaintiff  in  an 
action  of  ejectment  has  the  same  right  as  the 
plaintiff  in  any  other  actioa  to  administer  io- 
tenogatoriee  to  t^e  defendant.     LyeU  v.  Ken- 
nedy (d.L.),  385 
The  defendant  in  an  affidavit  of  doouments  ob- 
jected to  produce  certain  docomenta  described 
in  a  schedule,  on  the  ground  that  they  related 
solely  to  the  defence  of  his  title  to  the  pro- 
perty in  question  in  the  action,  and   were 
communications  between  himself  and  his  soli- 
citors, their  London  agents,  and  his  oounsel 
in  Teference  to  the  defence  of  his  title  afore- 
said, and  prepared  or  procured  for  the  pur- 
and  in  contemplation  of  such  defence. 


id. 


The  description  of  some,  of  the  documents  as 
given  in  the  schedule  appeared  not  to  agree 
with  the  above  claim  of  privilege  :~.a^ 
that  the  defendant  must  make  a  further  and 
better  affidavit.    Ibid. 


U.  iwcestwient  of  exchequer  hiUs  ta  court  : 

cash  under  control  of  court :  wumey  paid  im 
under  private  act :  2Z  f  24  Viet.  c.  38.  s,  10: 
general  order,  February  Ist^  1861]— Money 
paid  into  Court  under  a  private  Act,  and 
invested  in  Exchequer  Bills,  is  **  cash  under 
the  control  of  the  Court,**  within  the  tm^m'ng 
of  the  Act  23  Sl  24  Yict.  a  38,  and  the  General 
Order  of  the  1st  of  February,  1861 ;  and  inay 
be  invested  in  any  of  the  securities  sanc- 
tioned by  the  Court,  although  such  private 
Act  directs  the  investment  to  be  in  Exchequer 
Bills.    Jachson  v.  Tyas^  830 


12. 


vuftion :  short  notice  of  motion  :  irregu- 


larity :  .order  LIX.  rule  1] — Where  a  party 
applies  for  leave  to  serve  short  notice  of 
motion,  he  must  distinctly  state  to  the  Court 
that  he  applies  for  leave  to  serve  sudi  notice, 
and  the  notice  of  motion  itself  when  served 
must  distinctly  state  that  special  leave  of  the 
Court  has  been  obtained  on  such  a  day  to 
-serve  short  notice  for  the  particular  day. 
Dawson  v.  Beeson  (App.),  563 
MThere  a  short  notice  of  motion  had  been 
irregularly  applied  for  and  served,  but  the 
party  served  had  not  in  any  way  been  in- 
jured by  the  irregularity,  the  Court,  in  the 
exercise  of  its  discretion,  under  Order  LIX. 
rule  L,  disregarded  the  irregularity  and  heard 
the  motion  on  its  merits.    Ibid. 


13.  next  frierid  :  costs :  married  wowian  : 

ttay  of  proceedings] — An  action  was  com- 
menced by  a  married  woman  suing  by  her 
next  friend,  and  an  order  that  the  next  friend 
should  give  security  for  the  costs  of  the 
action  not  having  been  complied  with,  was 
dismissed  with  costs.  The  married  woman 
then  commenced  a  second  action  by  another 
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next  friend  against  the  same  defendants  for 
the  same  object  .—Held,  that  all  proceedings 
in  the  second  action  most  be  stayed  until  the 
defendant's  taxed  costs  of  the  first  action  had 
been  paid.    In  re  Payne.    Handle  v.  Payne 

(App.),  544 
8emhle,—Hind  v.  miitmnre  (2  Kay  ic  J.  458)  is 

no  longer  law.    Ibid. 

14.  next  friend:  dUeovery :  production  of 

documents :  rules  of  court,  1875,  order  XXXI. 
rule  12  ;  next  friend  not  a  *^ party  to  the  ac' 
tion  "] — The  next  friend  of  an  infant  plaintiff 
is  not  a  "party  to  the  action"  within  the 
meaning  of  the  Rules  of  Court,  1876,  Order 
XXXI.  rule  12,  and  therefore  cannot  be  com- 
pelled to  make  discovery  as  to  documents 
in  his  possession  or  power  relating  to  the 
matters  in  question  in  the  action.  In  re  Cor- 
sellis,    Lawton  v.  Elwes,  399 


16, official  referee:  report:  motion  to  adopt 

report  and  for  judgment :  judicature  act,  1873, 
ss.  56,  57  and  68  ;  Titles  of  court,  1876,  orders 
XXXIII.,  XXXVI.  rule  34,  XXXIX,  rule 
la] — Where  a  preliminary  account  has  been 
referred  to  an  official  referee,  and  the  re- 
feree has  made  his  report,  the  proper  course 
is  not  to  set  the  cause  down  for  hearing,  but 
for  the  party  in  whose  &vour  the  findings 
are  to  move  for  judgment  on  the  report,  and 
for  the  opposite  party  to  move  to  set  it  aside. 
Walker  v.  Bunkell  (App.),  596 

Per  Kay,  J. — The  referee  is  not  bound,  and,  as 
a  general  rule,  ought  not,  to  state  his  reasons 
for  his  findings.  His  duty  is  to  state  results 
in  as  concise  a  form  as  possible,  similar  to 
that  of  a  chief  clerk's  certificate.    Ibid. 


16.  parties,  change  of:  action  for  injunc- 
tion and  damages  against  firm  :  death  rf  sole 
member  of  firm  more  than  six  months  after 
issue  of  writ :  order  to  carry  on  proceedings 
against  his  exectttors  under  order  L.  rule  4  .* 
cause  of  action,  survival  or  continuance  of: 
3^4  Will.  4.  c.  42.  s.  2]— The  defendant  in 
an  action  for  an  injunction  to  restrain  the 
fouling  of  a  stream,  and  for  damages,  was 
sued  as  a  firm,  and,  being  the  sole  member  of 
the  firm,  died  more  than  six  months  after  the 
issue  of  the  writ : — Held,  affirming  the  de- 
cision of  Hall,  V.C,  that  the  defendant 
having  died  more  than  six  months  after  the 
commission  of  the  tort,  no  action  either  for 
damages  or  injunction  could  be  maintained 
against  his  executors.  Xirk  v.  Todd  (App.), 
224 


17.  ^-^  payment  into  court :  order  XXX.  rules  1 
aTid  4;   debentures:  administration:  costs'] 
— In  an  action  by  one  debenture-holder,  on 
behalf  of  herself  and  others,  for  administra- 
tion of  the  trusts  of  a  deed  secoring  the  de- 

YOL.  62.— Chabc.  Index. 


bentures,  the  defendants  paid  money  into 
Court,  which  was  accepted  by  the  plaintiff  in 
satisfaction  of  her  claim  :—J3<fW,  that  she 
was  not  entitled  of  right  to  her  costs.  Nichols 
v.  Evens,  383 

18.  ^~^>  pleading :  indorsement  of  writ :  motion 
on  admissions  in  pleading :  judicature  act, 
1873,  *.  100 ;  rules  of  court,  1876,  order  II. 
rule  1,  order  XL.  rule  11]— The  indorsement 
on  a  writ  is  not  a  "  pleading  "  within  the  terms 
of  Order  XL.  rule  11,  Rales  of  Court,  1876, 
so  as  to  entitle  a  plaintiff  to  move  for  judg- 
ment without  the  consent  of  the  defendant 
on  admissions  in  the  pleading,  although  the 
defendant  admits  the  plaintiff's  claim  and 
has  given  notice  that  he  does  not  require  the 
delivery  of  a  statement  of  claim.  Wallis  v. 
Jackson,  384 

19. pleading :  order  XIX.  rule  4 :  right  of 

way]— In  an  action  claiming  a  right  of  way 
over  a  farm,  the  mode  of  claim,  whether  by 
prescription  or  grant,  and  the  termini  and 
general  course  of  the  way  should  be  pleaded. 
Harris  v.  Jenkins,  437 


20.   pleading:  set-off:   Rules  of  Court, 

1875,  Order  XIX.  rule  3]— Rule  3  of  Order 
XIX.  Rules  of  Court,  1875,  is  only  a  rule  of 
procedure,  and  was  not  intended  to  give  rights 
against  third  persons  which  did  not  exist 
before.  It  does  not  therefore  extend  the  law 
of  set-off.  In  re  The  Milan  Tramways  Co. ; 
Ex  parte  Theys,  29 

21.  ^..^  production  of  documents  :  arbitration  : 
finality  of  order  if  reference :  jurisdiction  : 
rides  of  court,  1876,  order  XXXI.  rule  12  : 
liberty  to  apply]— ko.  order  having  been  taken 
by  consent  referring  the  action  and  all  matters 
in  difference  between  the  parties  to  an  arbi- 
trator, the  plaintiff  afterwards  took  out  a 
summons,  under  Order  XXXI.  rule  12,  for  an 
affidavit  and  inspection  of  documents : — Held, 
that  the  Court  had  no  power  to  make  any  order, 
the  only  office  remaining  to  be  discharged  by 
the  Court  being  that  of  recording  judgment 
according  to  the  arbitrator's  award.  Held  also, 
that  liberty  to  apply  is  impliedly  contained 
in  orders  not  of  a  final  nature,  and  in  those 
orders  only.    Penrice  v.  Williams,  693 

22. production  of  documents :  place  of  pro- 

duetion :  subsequent  order  changing  place : 
discretion  of  court:  jurisdiction:  London 
agents]— As  a  general  rule,  after  a  Judge 
has  made  the  usual  order  for  the  production 
of  documents  at  any  particular  place,  he  or 
his  successor,  or  his  representative  on  the 
Bench,  has  jurisdiction  at  any  subsequent 
period,  if  circumstances  appear  to  warrant 
it,  to  direct  that  those  documents,  previously 
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directed  to  be  produced  at  one  place,  or  some 
of  them,  shall  be  produced  at  another  place. 
Prettnep  v.   The  Mayors  <fc.,  of    Colcketter 

(App.).  877 

Such  an  order  is  an  exercise  of  the  Judge's  dis- 
cretion, and  an  appeal  therefrom  will  not  be 
readily  entertained.    Ibid. 

Semhle^ — The  same  rule  applies  to  orders  which 
do  not  decide  the  rights  of  parties,  but  are 
merely  directory  in  their  nature,  when  circum- 
stances arise  that  require  the  form  of  the  order 
to  be  varied.    Ibid. 

So  held  on  appeal  from  Pearson,  J.,  ante,  p.  346. 

As  a  general  rule  the  proper  place  for  pro- 
duction of  documents  by  a  party  to  an 
action  is  the  office  in  London  of  his  country 
solicitor's  London  agent,  and  not  the  office  of 
the  country  solicitor.  But  the  Court  has  a 
discretion,  where  special  circumstances  render 
it  desirable  so  to  do,  to  order  that  the  pro- 
duction shall  take  place  elsewhere  than  in 
London.     Per  Peabson,  J.,  antey  p.  346 

Where  it  appeared  that  the  documents  con- 
sisted of  charters  of  a  corporation  and  other 
ancient  and  valuable  documents  which  were 
exceedingly  numerous  and  peculiarly  liable 
to  be  destroyed  or  lost  in  transit  to  or  from 
London,  the  Court  ordered  that  the  production 
should  take  place  at  the  muniment  office  of 
the  corporation  at  Coldiester;  but  gave  the 
opposite  parties  leave  to  apply  at  the  t)ial, 
whether  successful  or  unsuccessful,  for  any 
additional  costs  incurred  by  them  in  conse- 
(juence  of  the  production  having  taken  place 
at  Colchester  instead  of  in  London.    Ibid. 

23.  Practice  (^conim\xQ(\)— production  of  docu- 
ment t :  jrrir'degc :  ^ntrtf^]— Letters  between 
trustees  and  between  trustees  and  their  so- 
licitors relating  to  the  trust  before  action 
brought,  are  not  privileged  against  the  bene- 
ficiaries.   In  re  Mason  ;  Mason  v.  Cattlei/,  478 

24.  —  recovery  of  land:  mortgagor  and  mort- 
gagee :  judgment  for  foreclosure  absolute  :  writ 
of  possestion  :  recovery  of  possession  of  land  : 
rules  of  court,  IS7  5,  order  XVIT.  rule  2;  order 
XLIl.  rule  3  ;  judicature  act,  1873,  «.  24. 
sub-s.  3] — A  judgment  for  foreclosure  abso- 
lute is  not  a  judgment  for  the  recovery  of  the 
possession  of  land  within  the  meaning  of 
Order  XLTI.  rule  3,  of  Kules  of  Court,  1875. 
Wood  V.  Wheat er,  144 

25. sequestration  .'jurisdiction :  debt:  costs'] 

— The  balance  due  from  his  bankers  to  a  party 
to  an  action  was  ordered  to  be  paid  into  Court 
on  motion  in  the  action,  under  a  sequestration 
issued  on  judgment  obtained  in  the  action 
against  such  party.  Miller  v.  Iluddlestone, 
208 


26. service  of  tvrit  out  of  jurisdiction  :  order 

XI.  rule  1] — No  leave  will  now  be  given  to 


serve  a  writ  out  of  the  jurisdiction  except  in 
cases  within  Order  XI.  role  1.  In  re  Eager. 
Eager  v.  Johnstone  (App.),  66 

27,  ttay  of  proceedingg :   actions  between 

same  parties  in  this  country  and  in  a  foreign 
country:  same  subject-matter  :  f^exation'}—The 
plaintiffs  commenced  an  action  in  this  coun- 
try and  in  France  against  the  same  defen- 
dants, claiming  delivery  of  certain  cargoes 
of  guano,  or  to  be  paid  the  value  thereof : 
the  only  difference  in  the  subject-matter  of 
the  two  actions  being  that  the  English  action 
extended  to  one  more  cargo  of  guano  than  the 
French  action: — Seldf  that  these  facts  did 
not  of  themselves  amount  to  vexation ;  and 
a  motion  by  the  defendants  that  the  plain- 
tiffs might  be  put  to  their  election  as  to  which 
action  they  would  proceed  with  was  refused. 
The  Peruvian  Guano  Co.  v.  Boehwoldt  (A|^.), 
714 


28. 


stay  of  proceedings  :   actions  in  this 


country:  action  for  same  object  pending  in 
foreign  court :  represeniaiire  actions :  actum 
in  personam:  action  in  rem] — When  a  plain- 
tiff sues  a  defendant  in  this  country  and  also 
in  a  foreign  country  for  the  same  cause  of 
action,  the  Court  in  this  country  has  juris- 
diction in  a  proper  case  to  stay  the  proceed- 
ings in  this  country  on  the  ground  that  the 
defendant  is  being  doubly  vexed  by  reason 
of  the  action  being  brought  also  in  the 
foreign  country.  But  if  in  the  foreign 
country  there  are  different  forms  of  procedure 
and  different  remedies,  the  mere  fact  that 
the  plaintiff  is  also  suing  in  the  foreign 
country  is  not  of  itself  evidence  of  vexation. 
McHenry  v.  Lcnns  (App.),  325 

Cox  V.  Mitchell  (7  Com.  B.  Rep.  N.S.  55  ;  29 
Law  J.  Hep.  C.P.  33)  discussed.    Ibid. 

Lord  Dillon  v.  Alvares  (4  Yes.  357)  explained  to 
be  no  longer  law.    Ibid. 

29. transfer  of  action  :  judicature  act,  1S73 

(36  4'  37  Vict.  c.  66.  s.  34  .•  accounts:  chancery 
division] — The  Court  refused  to  stay  or 
transfer  from  the  Chancery  Division  an  action 
for  account,  though  there  was  pending  in  a 
more  advanced  stage  a  common  law  action 
in  which  the  same  issues  were  raised  by  the 
plaintiff  in  the  Chancery  Division  by  counter- 
claim. Ladd  V.  Puleston.  Pmleston  v.  LadJ, 
816;  on  appeal,  976 


80. 


trial,  mode  of:  infant  defendant :  de- 


fault of  defence  :  motion  for  judgment:  e^- 
davits:  notice  of  trial:  order  XIX.  rule  17  : 
order  XL.  rule  1;  order  XXIX.  rule  10; 
order  XXXVII,  rules  1  and  2]— In  an  action 
for  sale  in  lieu  of  partition  the  sole  defen- 
dant was  an  infant.  The  facts  were  simple, 
and  no  defence  was  put  in.  The  plaintiffs 
moved   for  judgment,  and    soppozted  their 
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motion  by  affidavits  which  verified  the  state- 
ment of  claim.  The  guardian  ad  litem  did 
not  object  to  the  proposed  minutes  of  judg- 
ment : — Held,  that,  under  the  circumstances, 
the  plaintiffs  had  taken  the  proper  course,  and 
that  notice  of  trial  need  not  be  given.  In  re 
Fitzwater,  Fitzwater  v.  Waierhouse,  83 
There  is  nothing  in  the  Rules  of  Court,  or  in 
Ellis  V.  Rohhins  (50  Law  J.  Rep.  Chanc.  612), 
or  The  National  Provincial  Bank  v.  Bvans  (61 
Law  J.  Rep.  Chanc.  97),  to  the  contrary.  Ibid. 

■  administration  action:  appointment  of 
new  trustee  after  decree.  See  Tbust  and 
Trustee,  6. 

—  administration :  wilful  default.    See  Ad- 

MINISTBATION,  3. 


appeal  for  costs.    See  Costs,  6 ;  Volun- 


tary Settlement. 


—  appearance  of  executors  without  protest. 
See  Jurisdiction,  1. 


—  appointment  of  new  trustees :  affidavit  of 
fitness.    See  Trustee  Acts,  2. 

—  claim  and  counter-claim:  apportionment 
of  costs.    See  Costs,  2. 


costs  :  administration  action :   bankrupt 


trustee.    See  Costs,  1. 


—  costs,  security  for.     See  Compant,  12; 
Costs,  6. 


damages :  Lord  Cairns*  Act.  See  Specific 


Performance,  l. 


—  discovery :  evidence :  affidavit  by  official 
liquidator  embracing  distinct  cases  against 
different  directors.    See  Company,  13. 


foreclosure :  sale.    See  Mortgage,  6. 


—  foreign  charity:  application  to  settle 
scheme.    See  Charity,  3. 

-—  infant :  jurisdiction :  settled  estate :  costs 
of:  application  to  Parliament.  See  In- 
fant, 3. 

—  partition:  sale:  pleading.  See  Parti- 
tion, 1. 

—  patent  action :  discovery.    See  Patent,  2* 


—  patent  action  :  hearing  with  closed  doors  : 
scientific  assistance  to  Court.    See  Patent,  3, 

—  payment  into  Court:  right  of  residuary 
legatee.    See  Will,  23. 


—  petition :  interim  investment  in  railway 
delxinture  stock.  See  Settled  Land  Act, 
1882,  6. 

—  scientific  assistance  to  Court.  See  Pa- 
tent, 3. 

—  shorthand  notes:  costs.  See  Bank- 
ruptcy, 26 ;  Costs,  8, 9. 


stop  order :  priority :  notice.    See  Mort- 
gage, 8. 

•—  title-deeds :  delivery  up  of,  in  foreclosure 
action.    See  Mortgage,  6. 

undertaking :    delay   in    enforcing.     Bee 

Bankruptcy,  22. 

Premiam — building  society:   right  to  charge. 
See  Building  Society,  2. 

-i—  sale:  mortgage  of  shares.     See  Mort- 
gage, 7. 

Presamption  —  illegitimaey :  presumption  of 
legitimacy :  child  of  married  woman  horn  in 
lifetime  of  her  husband :  evidence  st^fficient  to 
rebut  presumption']— A.  testator  bequeathed 
4,000/.  stock  in  trust  for  his  daughter  Caroline 
D.  for  life,  and  after  her  death  for  her  children. 
Caroline  D.  married  Q.,  a  man  of  dissipated 
habits,  and  had  by  him  two  children,  one  of 
whom  died  in  in^cy.  In  1831  or  1832  O. 
was  in  difficulties,  a  distress  was  put  into  his 
house,  he  and  his  wife  and  family  were  turned 
into  the  streets,  and  he  deserted  them.  G. 
died  in  1837.  After  the  desertion  Caroline 
D.  went  to  live  with  H.,  a  man  in  a  re- 
spectable position  of  life,  and,  while  living 
with  him  as  his  wife,  had  five  children,  of 
whom  the  eldest,  Maria  H.,  appeared  to  liave 
been  bom  in  1834.  These  five  children  all  bore 
the  name  of  H.  (which  name  alone  appeared 
in  the  parish  registers  and  on  a  certain  family 
tombstone),  and  the  uniform  reputation  in 
the  family  was  that  they  were  the  children 
of  H.  There  was  no  evidence  that  O.  ever 
had  any  communication  with  his  wife  subse- 
quently to  the  desertion,  though  he  appeared 
to  have  been  living,  and  was  burieid,  at  a 
place  only  a  few  miles  distant  from  the  resi- 
dence of  H.  There  was  some  evidence  thftt 
he  had  professed  to  marry  another  woman. 
In  an  action  to  administer  the  testator's  ee* 
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late,  Maria  H.  claimed  to  share  in  the  4,000Z. 
*  stock,  as  being  the  legitimate  child  of 
Caroline  G.  by  her  husband  G.  i—Ifeld,  that, 
under  all  the  circumstances  of  the  case,  and 
especially  having  regard  to  the  position  in 
life  of  the  parties,  the  ^t  that  Maria  H. 
and  all  the  children  afterwards  bom  were 
called  by  the  name  of  H.,  and  the  reputation 
as  to  their  parentage  which  had  always  ex- 
isted in  the  family,  there  was  evidence  suffi- 
cient to  rebut  the  presumption  that  Maria  H. 
was  legitimate,  ffawcs  v.  Draeger,  449 

Principal  and  Agent — sale  of  house:  scope  of 
authority.    See  Vendob  and  Pubchasbb,  1. 


Factors  Acts :  goods  consigned  to  agent  for 


sale :  brokers  employed  by  agent.    See  Fac- 
tors Acts. 


Priority— appointees :   insufficient  fund.     See 

POWEB,  6. 

-.^—  mortgage :  notice.    See  Mobtoaoe,  8. 

winding-up  of  building  society,  in.    See 

Building  Socibtt,  4, 6. 

PriTilega— discovery.    See  Practice,  23. 


Probata^^solonial  will:  appointment  of  funds 
in  Court  in  England.    See  Colonial  Will. 

Production  of  Doeunentt.    See  Company,  13 ; 
Practice,  14,  21-23. 


Proof.    See  Bankruptcy,  26-29;   Company, 
14-16. 


Pnblic  Health  KctM^conttructwn  :  local  govern' 
ment  act,  1858,  «.  34  .•  public  health  act,  1876, 
M.  157  and  236;  **  nerv  street" :  old  country 
road']— The  term  •'  new  street  **  in  the  Local 
Government  Act,  1868,  s.  34,  and  the  Public 
Health  Act,  1875,  s.  167,  applies  not  only 
to  a  street  constructed  for  the  first  time  out 
of  land  laid  out  for  building,  but  also  to  an 
old  country  road  or  lane  in  the  neighbourhood 
of  a  town  which,  by  the  building  of  houses 
from  time  to  time  along  it,  gradually  becomes 
a  street.  Decision  of  Fry,  J.,  reversed. 
JlobtMon  V.  ITie  Local  Board  of  Barton,  Jjrc, 
(App.),  6 

2.  —  contracts  under  seal:  local  board: 
compromise:  specific  performance:  public 
health  act,  1876  (38  4'  39  Vict.  c.  C6),  ss,  173 
and  174  (1)]— An  agreement  between  a  locisd 
board  and  a  defendant  against  whom  an 
action  is  pending,  compromising  such  action, 


not  being  **  a  contract  necessary  for  carrying 
the  Act  into  execution,**  can  be  enforced 
against  the  defendant,  though  not  sealed 
with  the  board  seal.  The  Attorney- Creneral 
v.  GaskUl,  163 

8.  local  board :  easement :  sewage :  injunc- 
tion :  local  gocemmcnt  act,  1868  .*  metropolitan 
management  act,  1866] — A  local  board  was 
restrained,  at  the  instance  of  the  Metropolitan 
Board  of  Works  from  "directing  or  author- 
ising" the  discharge  of  sewage  from  new 
houses  in  their  district  into  a  natural  water- 
course the  lower  portion  of  which  was  a  sewer 
vested  in  the  Metropolitan  Board  of  Works. 
The  Attorney' Oeneral  v.  The  Acton  Local 
Board,  108 

Quaere, — Whether  a  local  board  can  compel  the 
disconnection  with  a  sewer  of  drains  once 
authorised.    Ibid. 

—  local  board :  easement :  oompenaation. 
See  Railway  Company. 


—  power  of  local  board  to  stop  poUution 
of  stream.    See  Nuisance. 


Bailway  Oompaiiy — agreew^cnt  net  under  seal: 
reservation  of  easement:  suhsequent  eontey- 
anoe  tinder  seal:  abandonment:  oompamiet 
clauses  consolidation  act,  1845  (8  Vict.  c.  16), 
s.  97 :  local  board  :  public  road  :  public  health 
act,  1876  (38  <f  39  Vict.  c.  66),  ss.  147  and 
149] — By  an  agreement  in  1870  between 
the  vendor  and  a  railway  company  by  their 
secretary,  the  vendor  agreed  to  sell  and  the 
company  to  purchase  a  piece  of  land,  with  a 
provision  that  the  vendor  should  have  a  right 
of  access  to  other  lands  belonging  to  him 
by  and  over  any  of  the  slopes  which  the  pro- 
moters might  arrange  in  their  intended  works. 
In  1871  the  vendor  executed  a  conveyance 
of  the  land  to  the  company  without  the  re- 
servation of  any  easement.  The  land  was 
needed  for  raising  a  road  over  the  railway, 
which  road  was  raised  accordingly,  the  slope 
of  the  approach  of  the  road  being  separated 
from  the  vendor^s  neighbouring  lands  by  a 
rail  fence  only.  Recently  the  urban  authority 
of  the  district  had  agreed  with  the  company 
to  repair  and  maintain  the  road  and  slopes, 
and  had  raised  the  level  of  the  road,  steepened 
the  slope,  and  built  retaining  walls  at  the 
foot  of  the  slope,  cutting  off  the  access  to 
the  slope  from  the  adjoining  lands  of  the 
vendor.  The  successors  in  title  of  the  vendor 
claimed  an  injunction.  There  was  no  claim 
for  rectification  of  the  conveyance  or  specific 
performance  of  the  agreement: — Held,  that 
whatever  right  of  access  was  reserved  to  the 
vendor  under  the  agreement  of  1 870,  it  was 
abandoned  on  the  execution  of  the  convey- 
ance. Action  dismissed  with  costs.  Tesbay 
V.  The  Manchester  and  Sk^ld  RmL  Cs.,  613 
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—  directors :  remaneration  :  revenue  charge : 
advertisement  of  meeting.    See  Company,  2. 


so  forwarded  and  received  by  the  master  is 
a  valid  and  sufficient  notice  to  him.    Ibid. 


—  lien  for  freight :  jurisdiction  of  Covat  of 
Bankruptcy.    See  Bankbuptcy,  14. 


-^  contract  for  sale  of  chattels :  injunction  : 
negative  clause.    See  Injunotioit. 


—  notice  to  treat :    expiration  of   powers : 
entr>'  on  land.    See  Lands  Clauses  Act,  1. 


Salvage  —  policy :    payment  of  premiums  by 
husband.    See  Husband  and  Wife,  3. 


Bates— company  in  liquidation:  right  of  local 
authority  to  payment.    See  Company,  16. 

BMeiver — business,  of :  advances  and  disburse- 
ments by.        See  Bankbuptcy,  22. 


right  of  retainer  of  executor  as  against. 


See  ExECUTOB. 

Bademption^^building  society :  borrowing  mem- 
ber.   See  Building  Society,  2. 

Begiitration.    See  Bill  of  Sale,  2-5. 

Begnlation  of  Bailwayt  Act,  1868.  See  Com- 
pany, 2. 

Banawable  Leate.    See  Covenant,  1. 

Settraint  on  AntieipatioiL  See  Husband  and 
Wife,  6.; 

Batainer—by  executor.    See  Executor. 

Biparian  Oimer^right  to  flow  of  water.  See 
Wateb. 

Bemilly't  (Sir  S.)  Aet.    See  Charity,  1. 

Sale  of  Q^oAB—indortem&nt  of  bill  qf  lading  : 
9ub-9ale :  ttoppage  in  trantUu  be/ore  deli/eery 
or  payment  of  freiifkt]  —The  purchaser  and 
consignor  of  a  cargo  of  salt  indorsed  the  bill 
of  lading  by  way  of  mortgage  to  a  bank. 
The  cargo  was  sold  "  to  arrive  "  by  the  con- 
signees to  sub-purchasers.  The  purchaser 
having  become  bankrupt,  the  unpaid  vendor 
g^ve  notice  to  stop  ii»  trantUu  before  delivery 
to  the  sub-purchasers  or  payment  of-  the 
freight: — Held^  that  the  right  to  stop  in 
tranaUu  was  not  destroyed  by  the  sub-nles, 
and  that  the  vendor  was  entitled  to  the  balance 
of  the  purchase-money  received  upon  the 
sub-sales  after  satisfying  the  bank*s  claim. 
Kmnp  V.  Folk  (H.L.),  167 

Per  Lord  Blackburn.— Where  notice  to  stop 
in  trameUu  is  given  to  ship-owners,  they  are 
bound  to  forward  it  with  reasonable  dili* 
genoe  to  the  master  of  their  ship.    A  lotioe 


Scotland — testator  domiciled  in :  jurisdiction  to 
administer  estate  in  England.  See  Juris- 
diction, 1. 

Seonritj  for  Costs.  See  Company,  12 ;  Costs, 
6 ;  Practice,  4. 

Separate  Use.    See  Husband  and  Wife,  1, 4 
Settlement,  1, 2. 

Sequestration.    See  Pbactice,  25. 

Service  of  Writ,  *c.    See  Pbactice,  7, 26. 

Set-oif— bankruptcy :  undischarged  debtor.  See 
Bankruptcy,  22* 

— "  coeta,  of.    See  Costs,  7. 

debt  or  damages.    See  Company,  14. 

Order  XIX.  rule  3,  effect  of.  See  Com- 
pany, 14. 

principal  and  agent.    See  Factors  Acts. 

winding-up:  separate  debt  against  joint 

liability.    See  Company,  3. 


Settled  Land  Act,  IWS^—maney  U  be  laid  out  In 
land  :  interim  investment :  **  tettlement  **  .*  46 
4*  46  Vict,  e,  83.  «.  2.  eub-t,  1 ;  t#.  21  and  83] 
— Money  bequeathed  to  trustees  upon  trust 
for  the  purcluseof  land  to  be  settled  in  strict 
settlement,  with  a  direction  for  investment, 
until  a  proper  purchase  is  found,  in  Govern- 
moot  or  reed  securities,  but  not  in  any  other 
mode  of  investment,  may,  under  section  21  of 
the  Settled  Land  Act,  1882,  be  invested  in 
railway  debenture  stock.  In  re  Mackenxie*i 
Tnuts,  726 

2.  power  ef  tenant-for-life  to  uU  .•  st.  2 

(tub-is,  1,  8),  38,  46]— «i^  of  interest  in  re- 
mainder  prior  to  the  aet:  trustee*  to  whom 
notice  ean  be  given:  settled  land  act  ruleSt 
1882,  rule  61— The  effect  of  the  Settled  Land 
Act,  1882,  IS  to  give  to  a  tenant-for-lile  of 
settldd  land,  subject  to  his  complying  with 


xlvi 


CHANCERY  DIVISION, 


[N.S. 


the  provisions  of  the  Act,  absolute  power  at 
his  own  pleasnre  to  take  the  land  out  of 
settlement  and  convert  it  into  money.  Wfieel- 
Wright  V.  Walker,  274 

And  this  statutory  power  is  not  afi^ected  by  the 
circumstance  that  prior  to  the  commencement 
of  the  Act  the  estate  or  interest  in  remainder 
was  sold  to  a  barui  /tde  purchaser  for  value. 
Ibid. 

But  imder  section  2,  sub-s.  8,  and  section  45  of 
the  Act,  in  order  that  the  power  may  be  exer- 
cised, it  is  necessary  that  there  should  be  in 
existence  trustees  of  the  settlement  either 
expressly  appointed  for  the  purposes  of  the 
Act,  or  else  having,  at  the  time  of  the  sale,  a 
present  and  immediate  power  to  sell  the 
settled  lacd,  or  to  consent  to  or  approve  of 
the  exercise  of  a  power  of  sale  thereof,  and 
that  notice  of  the  intended  sale  should  be 
given  by  the  tenant-for-life  to  such  trustees. 
Ibid. 

Where,  therefore,  lands  were  limited  to  trustees 
upon  trust  for  A  for  life,  and  after  his  death 
upon  trust  to  sell  and  divide  the  proceeds 
amongst  his  children, — Ifeld,  that  A  could 
not  sell  the  lands  under  the  powers  of  the 
Act  unless  and  until  trustees  had  been  ap- 
pointed under  section  88,  and  notice  given  to 
them  as  required  by  section  45.    Ibid. 

Upon  an  ex  parte  application  the  Court  made 
an  order  that  A  should  serve  the  assignee  of 
the  only  child  of  A  with  notice  of  any  appli- 
cation by  A  for  the  appointment  of  such  trus- 
teesr.    Ibid. 

5.  Settled  Land  Act,  1882  (continued)— ;9okw« 
of  tale  and  leaMng:  ss.  3,  6,  17,  33,  66,  58 
and  60  .*  minority  of  tenant- for -life :  con- 
flicting powers :  in  whom  vested :  consents 
necessary :  tenant-for-life  :  trustees :  guar- 
dians]— The  effect  of  section  56,  sub-sec- 
tion 1,  of  the  Settled  Land  Act,  1882,  is  to 
reserve  to  the  trustees  of  a  settlement  the 
right  to  exercise  the  powers  conferred  on 
thera  by  the  settlement,  and  to  give  them  in 
addition  the  right  to  exercise,  in  accordance 
with  the  Act,  the  powers  conferred  on  them 
by  the  Act,  so  far  as  such  powers  are  larger 
than  the  powers  conferred  on  them  by  the 
settlement.  In  re  Th^  Duke  of  Newcastle's 
Settled  Estates,  645 

The  effect  of  section  56,  sub-section  2,  of  the 
same  Act  is,  in  any  case  in  which  the  powers 
conferred  on  a  tenant-for-life  by  the  Act  are 
larger  than  tlie  powers  for  the  same  purposes 
conferred  on  him  by  th*»  settlement,  to  autho- 
rise him  to  exercise,  in  accordance  with  the 
Act,  the  larger  powers  conferred  on  him  by 
the  Act ;  and  also  to  render  his  consent  neces- 
sary to  the  exercise  by  the  trustees  of  the 
settlement  of  the  powers  conferred  on  them 
by  the  settlement,  whether  that  consent  is  or 
is  not  required  by  the  settlement.    Ibid. 

The  right  of  the  tenant-for-life  to  give  or  with- 
hold such  consent  is  a  power  which,  under 
section  60,  may  be  exercised  on  his  behalf 


during  his  minority  by  the  trustees  of  the 
settlement.    Ibid. 

In  cases  in  which  trustees  are  exeicisiiig  powers 
not  conferred  upon  them  by  the  settlement, 
but  only  by  the  statute,  they  may  do  so  with- 
out complying  with  the  conditions  imposed 
by  the  settlement  on  their  exercise  of  smalo- 
gous,  but  different,  powers  conferred  by  the 
settlement.    Ibid. 

By  a  settlement  of  land  power  was  given  to  the 
testamentary  guardians  of  an  infant  tenant- 
in-tail  in  possession  (who  was  tenant-for-life 
for  the  purposes  of  the  Act  under  section 
58),  during  the  minority,  to  grant  ordinary 
leases  for  twenty-one  years,  building  leases  fm 
ninety-nine  years,  and  mining  leases  for  sixty 
years ;  and  power  was  giren  to  the  trustees 
of  a  term,  at  the  request  and  by  the  direction 
of  the  guardians,  during  the  minority,  to  sell 
or  excluinge  or  enfranchise  parts  of  the  settled 
estate ;  but  this  power  did  not  extend  to  sales 
of  surface,  with  a  reservation  of  min^als  :— 
Held,  that  during  the  minority  the  power  of 
leasing  must  be  exercised  by  the  guardians, 
with  the  consent  of  the  trustees ;  and  the 
powers  of  sale,  exchange  and  enfrandusement 
must  be  exercised  by  the  trustee,  at  the  re- 
quest and  by  the  direction  of  the  grnaidiayvs 
except  in  the  case  of  sales  of  sor&M^e,  reserving 
minerals,  in  which  case,  as  the  power  so  to 
sell  was  entirely  statutory,  no  request  or  direc- 
tion was  necessary.    Ibid. 

Semble, — A  difference  between  the  provisions  of  a 
settlement  and  those  of  the  Act,  with  respect 
to  the  person  who  is  to  exercise  a  partidiUr 
power,  is  not  a  "  conflict  relative  to  any  mat- 
ter "  within  section  56,  sub-section  2.    Ibid. 


4. 


power  to  sell:  section  63.*  vendor  and 


purchaser:  trttst  for  sale:  sale  by  tnatees: 
no  life  interest] — A  testator  devised  his  real 
estate  to  trustees  upon  trust  to  sell,  and  to 
stand  possessed  of  the  proceeds  of  sale  (after 
the  death  of  his  wife)  in  trust  for  his  children 
in  certain  proportions — the  sons  taking  abso- 
lutely, and  the  daughters'  shares  being  settled 
upon  themselves  for  life,  with  remainder  to 
their  children,  or,  in  default  of  children,  as 
they  should  appoint.  The  wife  and  all  the 
children  were  dead.  In  February,  1883,  the 
trustees  contracted  to  sell  part  of  the  real 
estate : — Heldf  that  as  there  was  not,  at  the 
date  of  the  contract  for  sale,  any  person  en- 
titled to  the  income  of  the  settled  land  *^  for 
his  life,  or  any  other  limited  period,"  under 
the  will  of  the  testator,  *Hhe  instrument 
under  which  the  trust  arose,"  section  63  of 
the  Settled  Land  Act,  1882,  had  no  appli- 
cation, and  the  trustees  could  make  a  good 
title,  without  the  concurrence  of  the  bene- 
ficiaries, just  as  they  could  have  done  before 
the  passing  of  the  Act.  In  re  Earle,  828 

6.  -^ —  praetiise :  lunatie :  t^nant-fitr-l^ :  pet*- 
tion  by  committee  for  pomer  te  grant  leasa: 
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710  trwUe*  of  settlement :  45  ^'  46  Vict.  c.  38. 
$8.  6,  8,  38,  44  and  62;  settled  land  act 
rules,  1882,  rides  4  and  6] — Where  a  tenant- 
for-liie  is  a  lunatic,  and  his  committee  desires 
to  exercise  the  powers  of  leasing  given  by 
the  Settled  Land  Act,  1882,  and  no  trustees 
of  the  settlement  are  in  existence,  new  trus- 
tees must  be  appointed  for  the  purposes  of 
the  Act.    In  re  Taylor  (App.),  728 

6.   practice:   costs:  jtetition:  money  in 

court :  interim  investment  in  railway  deben- 
ture  stock]— The  Settled  Land  Act,  1882,  s.  32, 
provides  that,  where,  under  any  special  Act, 
money  is  in  Court  liable  to  be  laid  out  in  the 
purchase  of  land  to  be  settled,  that  money 
may  be  invested  as  capital  money  arising 
under  the  Act,  on  the  like  terms,  if  any,  "  re- 
specting costs,"  as  if  the  mode  of  investment 
were  authorised  by  the  special  Act: — Held, 
that  the  costs  of  an  interim  investment  in 
debenture  stock  of  such  money,  paid  into 
Court  by  the  Commissioners  of  Sewers  under 
their  special  Act  (which  did  not  authorise  an 
investment  in  debenture  stock),  must  be  paid 
by  them  in  like  manner  as  if  the  mode  of 
investment  were  authorised  by  the  special 
Act.    In  re  Hanbury,  687 

7,  tenant'for-li/e :    limited  owner :  settled 


land  act,  1882,  ss.  44  and  58  (1),  (ix.)]— A 
person  entitled  to  the  income  of  land  under  a 
trust  or  direction  for  payment  thereof  to  him 
during  his  life,  subject  to  expenses  of  manage- 
ment, can  exercise  the  powers  of  a  tenant-for- 
life,  although,  owing  to  incumbrances,  he  is 
not  actually  in  receipt  of  any  income  from 
the  settled  estate.  In  re  C.  R.  Joneses  Settled 
Estates,  969 


8. 


trustee  under :  notice  to  trustee:  solicitor 


of  tenant-for-life :  appointment  of  as  trustee 
jor  purposes  of  act :  settled  land  act,  1882,  ss, 
2,  44,  45  and  46]— The  solicitor  acting  for 
the  tenant-for-life  is  not  a  fit  person  to  be 
appointed  a  trustee  for  the  purpose  of  receiv- 
ing the  notice  required  by  the  Act  to  be  given 
on  a  proposed  sale  by  the  tenant-for-life,  the 
object  of  the  Act  being  that  the  trustees 
should  act  as  a  check  on  the  tenant-for-life. 
In  re  Kemp's  Estate  (App.),  960 
Nor  does  the  fact  that  such  solicitor  is  a  trustee 
of  the  instrument  constituting  the  settlement 
make  any  difference.    Ibid. 


power    of   sale :    appointment    of    new 


trustee,  pending  action.    See  Tenant-for- 
LlFE,  1. 

I^ttlwkimt— agreement  te  settle  after^catnred 
property:  exception  of  property  settled  to 
reif^s  separate  use  :  the  married  women*s  prO' 
perty  act,  1882,  u.  6  and  19] — By  a  settlement 
made  in  1862  upon  the  marriage  of  A  and  B, 


any  property  "settled  to  B's  separate  use" 
was  excepted  from  the  agreement  to  settle 
after-acquired  property  contained  in  the  set- 
tlement. C,  who  died  after  the  commence- 
ment of  the  Married  Women's  Property  Act, 
1882,  by  her  will  gave  the  residue  of  her 
personal  estate  to  B.  Section  5  of  the  Act 
provides  that  every  woman  married  before  the 
commencement  of  the  Act  shall  be  entitled  to 
hold  as  her  separate  property  all  property  her 
title  to  which  shall  accrue  after  the  com- 
mencement of  the  Act : — Held,  that  as  section 
19  of  the  Act  provides  that  nothing  therein 
contained  shall  affect  any  settlement,  section  5 
must  be  omitted  in  construing  the  agreement ; 
and  that  therefore  the  residuary  bequest  was 
not  within  the  exception.  In  re  Stonor's 
Trusts,  776 

2.  covenant  to  settle  after-acquired  pro' 

perty :  will :  precatory  direction  :  "  separate 
ute  "] — By  a  marriage  settlement,  the  husband 
and  wife  covenanted  to  settle  property  to 
which  the  wife  should  become  entitled  for 
any  estate  or  interest  whatsoever.  A  testator 
left  a  share  of  his  residuary  real  and  per- 
sonal estate  to  trustees  on  trust  for  the  wife 
for  her  separate  use  independently  of  any 
husband,  with  a  recommendation  that  she 
should  dispose  thereof,  or  of  so  much  thereof 
as  he  might  dispose  of  by  will  for  charitable 
purposes  in  favour  of  charitable  objects: — 
Held,  that  such  share  was  bound  by  the  cove- 
nant.    In  re  Allnutt.     Pott  v.  Brassey,  299 

In  re  Mainmaring's  Settlement  (Law  Rep.  2 
£q.  487)  distinguished.    Ibid. 


3.  portions :    trust  to  charge :   power    to 

charge :  interest :  rate  of:  lands  in  Ireland'] 
— By  a  marriage  settlement  certain  lands  in 
Ireland  stood  limited  to  trustees  for  a  term 
of  1,000  years,  upon  trust  to  raise  portions  of 
15,000/.  for  the  younger  children  of  the  mar- 
riage, by  mortgaging  or  otherwise  disposing 
of  the  said  lands,  in  such  proportions  and  at 
such  time  as  Lord  D.  should  by  deed  or  will 
appoint,  but  there  was  no  provision  as  to  in- 
terest on  the  portions.  Lord  D.  by  his  will 
appointed  5,000/.  and  6,000/.  to  two  of  his 
sons,  and  by  the  marriage  settlement  of  his 
daughter  appointed  4,000/.  in  her  favour  to 
be  raised  with  interest  at  five  per  cent., 
which  sum  was  assigned  to  the  trustees  of  the 
settlement.  An  action  was  brought  by  the 
trustee  of  the  portions  term  for  the  purpose 
of  having  the  trusts  of  that  term  carried  into 
execution,  and  in  that  action  the  4,000/.  was 
ordered  to  be  raised  by  mortgage,  and  a  re- 
ceiver was  appointed  to  receive  the  rents 
and  profits  of  the  settled  estates,  and  thereout 
to  keep  down  the  interest  on  the  4,000/.  at 
four  per  cent,  until  the  sum  was  raised.  The 
trustee  being  unable  to  raise  the  4,000/.  by 
mortgage,  the  trustees  of  the  daughter's  set* 
tlement  applied  for  an  order  that  the  receiver 
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might  apply  the  rents  and  profits  towards 
discharge  of  the  capital  of  the  4,000/.,  and  in 
payment  of  the  interest  thereon  at  five  per 
cent,  until  the  sam  should  be  raised  by  mort« 
gage  : — Held,  that  the  rents  and  profits  most 
be  applied  in  reduction  of  the  capital  sum 
of  4,000/.  and  the  interest,  and  the  lands 
being  situate  in  Ireland  the  interest  must 
be  computed  at  five  per  cent.,  the  legal  Irish 
rate  of  interest.  Yawuf  r.  Lord  Waterpark 
(13  Sim.  199)  distinguished  :—JK5«,  how- 
ever,  that  Lord  D.  had  no  power  to  fix  the 
rate  of  interest  at  five  per  cent. ;  the  rule  laid 
down  by  Lttvii  v.  IVehe  (2  Ves.  jun.  607)  and 
Boycat  v.  Cotton  (1  Atk.  662),  that  the  donee 
of  a  power  of  charging  land  with  a  particular 
sum  has  a  right  to  fix  the  rate  of  interest, 
does  not  apply  to  a  case  where  there  is  an 
absolute  trust  to  charge  with  a  certain  sum, 
with  a  power  to  some  person  nominated  to 
fix  how  that  particular  sum  is  to  be  dis- 
tributed.     Balfour  v.  Cooper  (App.),  496 


an  issue  was  directed  and  an  order  made  for 
the  sheriff  withdrawing  from  possession  on 
payment    of   100/.   into    Court.     The  sheriff 
accordingly  withdrew  from  possession  on  the 
1st  of  September.     B's  title  was  afterwards 
admitted  by  the  judgment  creditor,  and   the 
100/.  paid  out  of  Court  to  H.     B  now  brought 
this  action  to  trial  against  the   sherifip  for 
damages  and  costs: — Held,  that  the  sheriff 
had  not  exceeded  the  scope  of   his  duty  in 
retaining  possession  till  ordered  to  withdraw 
under  the  interpleader  order,  and   that  the 
action  must  be  dismissed,  but  without  costs, 
on  the  ground  that  the  sheriff  might  have 
applied  to  the  Judge,  under  the  interpleader 
order,  to  dispose  of   the  matters  in  question 
between  him  and  the  plaintiff.     Aylwin  v. 
Beans,  106 

Shorthand  Votei — costs  of.    See  Bankbuptct, 
26 ;  Costs,  8,  9. 


—  application  to  Parliament :  jurisdiction  to 
charge  costs  on  infant's  estate.  See  Infant, 
3. 


—  election  to  oonfirm :  married  woman.    See 
Election,  l. 

—  fraud  on    creditors.     See  Fraudulent 

CONYETANCB. 

—  maintenanoe :  trust  or  power :  ability  of 
father.    See  Infant,  2. 


—  mortgage:  transfer  in  blsmk:  power  of 
sale.    See  Mobtoaob,  7. 

—  power:  insufficient  fund:  priority  of  ap- 
pointees.   See  PowEB,  6. 


6. 


power  to  lease :  mining  lease.  See  Poweb, 


— —  sale  by  tenant-for-life :  solicitor's  remu- 
neration.   See  SOLiciTOB,  6. 

Sewerage— powers  of  local  board.  See  Nui- 
sance ;  Public  Health  Acts,  3. 

SherilT— /./rt. :  wrongful  seizure :  action  :  inter- 
pleader: costs']— On  the  20th  of  August  the 
sheriff,  under  a  /.  fa,  against  A,  took  posses- 
sion of  B's  furniture  in  A's  house.  Both 
before  and  after  seizure  B  gave  formal  notice 
to  the  sheriff  that  the  furniture  was  his,  and 
on  the  23rd  issued  the  writ  in  this  action 
against  the  sheriff  for  an  injunction  and 
damages.  On  the  25th  of  August  the  sheriff 
issued  an  interpleader  summons,  under  which 


BoUeitOT^Uen  for  costs:  attorneys  a%d  soli- 
eitors  act,  1860  (23  ^  24  Viet,  e.  127),  section 
28  .•  **  property  recovered  or  preserved  ^"^ — The 
charge  to  which  the  Court  is  empowered,  by 
section  28  of  the  Attorneys  and  Solicitors 
Act,  1860,  to  declare  a  solicitor  entitled  for 
his  costs  upon  the  property  recovered  or  pre- 
served, is  not  confined  to  the  interest  in  that 
property  of  the  person  who  employs  the 
solicitor,  unless  it  is  only  that  particular 
interest  which  is  recovered  or  preserved,  but 
extends  to  the  whole  property  recov^ed  or 
preserved.     Cheery,  Young  (App.),  916 

The  fact  that  an  infant  is  interested  in  property 
recovered  or  preserved  does  not  prevent  the 
Court  from  declaring  a  charge  upon  that  pro- 
perty ;  but  the  infant  should  be  properly  re- 
presented before  the  Court  at  the  time  when 
the  application  for  the  charging  order  is 
made.    Ibid. 

Berrie  v.  HewiU  (39  Law  J.  Bep.  Chanc.  119 ; 
Law  Rep.  9  Eq.  1)  overruled.    Ibid. 

2.  lien  for  costs :  23  ^5'  24  Viet,  c,  127.  i. 

28  :  **  property  recovered  or  preserved  "  .•  ex- 
tent of  charge'] — Under  section  28  of  the  Act 
23  k  24  Vict.  c.  127,  the  Court  can  declare  a 
solicitor  entitled  to  a  charge  for  costs  on  the 
whole  of  the  property  recovered  or  preserved 
through  his  instrumentality,  and  not  merely 
on  his  own  client's  interest  in  that  property. 
Charlton  v.  Charlton,  971 

Berrie  v.  Hewitt  (39  Law  J.  Bep.  Chana  319 ; 
Law  Rep.  9  Eq.  1)  not  follow^    Ibid. 

3.  misrepresentation   hy,  inducing  eUent 

to  advance  money  on  mortgage :  death  of  sdU* 
citor:  personal  action:  statute  of  limitations 
(21  Jae.  1.  c.  16),  s,  3 ;  Lord  Tenterden's  act 
(9  Geo,  4.  c.  14),  s,  6]— A  client,  in  1869, 
entrusted  money  to  a  solicitor  to  inTest  on 
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mortgage  of  land,  trusting  to  representations 
by  the  solicitor  (who  acted  for  both  parties) 
that  the  property  was  of  fee-simple  tenure, 
and  free  from  incumbrances.  The  mortgagor 
died  in  1879,  and  the  solicitor  died  in  1881, 
when  the  client  discovered  that  part  of  the 
property  was  only  leasehold  for  lives,  and  also 
that  the  solicitor  held  a  prior  mortgage  on 
part  of  the  lands.  In  an  action  to  make  the 
solicitor's  estate  liable  for  the  deficiency  of 
the  security, — Held,  that  though  on  the  evi- 
dence the  solicitor  would  have  had  no  defence 
to  the  action  if  brought  in  his  lifetime,  yet 
it  was  not  maintainable  against  his  executors. 
Held  also,  that  the  solicitor's  mortgage  must 
be  postponed  to  the  plaintiff's  mortgage. 
Younff  V.  WaUingfordy  690 

4.  solicitors  act,  1843  (6  &  7  Vict.  c.  73), 


s.  37  ;  Mil  of  costs:  signature  :  delivery'] — A 
bill  of  costs  for  professional  work  done  in 
part  by  one  firm  of  solicitors  and  in  part  by 
another  firm  who  have  succeeded  to  the  prac- 
tice of  the  first  firm  is  properly  signed  and 
delivered  so  as  to  enable  the  new  firm  to  sue 
for  and  recover  the  whole  costs,  if,  though 
itself  unsigned,  it  is  delivered  together  with 
a  letter  signed  by  the  new  firm  referring  to 
the  bill.  Professional  work  was  done  by  a 
firm,  which  consisted  at  first  of  B.  &  P.,  and 
afterwards  of  P.  Sc  Qt.  practising  under  the 
name  of  B.,  P.  &,  G.,  the  business  and  debts 
of  R  &  P.  having  been  transferred  to  B.,  P. 
&  G.  Bills  for  the  costs  of  the  whole  work 
were  delivered  unsigned,  but  enclosed  with  a 
letter  signed  by  B.,  P.  k  G.  referring  to  the 
bills : — Held,  that  the  bills  were  properly 
signed  and  delivered  to  enable  B.,  P.  &  G.  to 
sue  for  and  recover  the  whole  amount — as 
to  the  earlier  items,  as  assignees  of  B.  &  P. ; 
as  to  the  later  itcuns,  in  their  own  right. 
Penley  v.  Anstruthevt  367 


solicitors  : — Held,  that  the  trustees  ought  to 
pay  out  of  the  proceeds  of  sale  the  charges 
of  the  mortgagees'  solicitors  in  connection 
with  the  sale.    Ibid. 


— .  bill  of  costs :  taxation :  third  party  clause. 
See  Costs,  10. 

—  change  of  country  solicitors :  notice  of 
appeal :  signature  of  solicitor.  See  Pbactics, 
2. 


—  executor :   right    of  retainer.    See    ExK- 

CUTOB. 

—  goodwill  of  business  of.     See  Pabtkeb- 

SHIP. 

—  lien :  costs :  set-off.    See  Costs,  7. 

—  London  agents :  production  of  documents 
at  office  of.    See  Pbacticb,  22. 

—  payment  of  purchase-money  to :  sale  by 
trustees.  See  Convbtancino  and  Law  of 
Pbopebty  Act,  1. 

—  purchase  by  solicitor  of  trustee  or  exe- 
cutor.   See  Tbust  and  Tbusteb,  9. 

—  service  on :  attachment.   See  Pbacticb,  7. 

—  tenant-for-life,  of:  not  to  be  appointed 
trustee  under  Settled  Land  Act.  See  Settled 
Land  Act,  7. 


8p«oiflo  Gift— ademption.    See  Will,  22. 


5. solicitors'  remuneration  act,  1881  (44  J^ 

45  Met.  c.  44),  order  I.  rule  4 :  order  JL 
rule  2 :  settle  land  act,  1882  (46  Ar  46  Vict, 
c.  38),  *.  53;  rt^muneration :  sale  oy  tenant^ 
for-Hfe:  auction:  private  contract:  mart' 
gagees :  general  orders  under"] — A  tenant-for- 
life  put  up  a  settled  estate  fur  sale  by  auction 
at  a  reserve  price  at  which  no  sale  was  effected, 
but  on  the  same  day  the  estate  was  sold  by 
private  contract  :—i5r<»W,  that  the  trustees 
ought  to  pay,  out  of  the  proceeds  of  sale,  to 
the  solicitor  of  the  tenant-for-life  commission 
for  conducting  the  sale  by  auction,  including 
the  conditions  of  sale,  and  also  commission 
for  deducing  the  title  and  perusing  and 
completing  the  conveyance,  but  not,  under 
the  circumstances  of  this  case,  an  additional 
commission  for  negotiating  the  sale  by  pri- 
vate contract.  In  re  Beck's  Settled  Estates, 
815 

The  tenant-for-life  had  mortgaged  his  life  in- 
terest, and  the  mortgagees  employed  separate 
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Speoifio  PerfonnaxiCA — damages  in  lieu  of:  itiii- 
representation :  Lord  Cairns*  act  {21  ^  22 
Met,  c.  27)] — In  a  purchaser's  action  for 
specific -performance  a  plaintiff  cannot  re- 
cover damages  for  breach  of  contract  unless 
he  establishes  misrepresentation  on  the  part 
of  the  defendant.  The  object  and  intention 
of  Lord  Cairns'  Act  (21  &  22  Vict.  c.  27\ 
which  gives  the  Court  jurisdiction  to  award 
dxunages  in  substitution  for  specific  perform- 
ance in  all  cases  in  which  the  Court  has 
juri.sdiction  to  entertain  an  application  for 
specific  performance,  was  not  to  give  any 
new  right  to  damages,  b  to  prevent  the 
mischief  arising  from  two  distinct  methods 
of  procedure,  which,  previously  to  the  time  of 
its  passing,  were  in  existence.  In  no  case 
where  damages  could  not  previously  have 
been  recovered  at  law  can  they  now  be  ob- 
tained under  Lord  Cairns'  Act.  The  Rook 
Portland  Cement  Co.  (Lim.)  v.  Wilson,  214 

Semble, — In  a  contract  for  a  lease  the  wQtd& 
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"  immediate  possession  if  required  "  do  not  fix 
the  commencement  of  the  term.    Ibid. 


Snbititation — substitationary  gift.    See  Will, 
27,  28. 


2*  Bpeoiflo  Porformanee  (continued) — de/etuibfe 
titU'l—The  Court  will  not  enforce  a  contract 
for  sale  at  the  instance  of  the  vendor  when 
it  is  in  the  power  of  a  third  person  to  destroy 
the  title.     Brewer  v.  Broadnoood,  136 

An  action  by  the  vendor  for  the  specific  per- 
formance of  a  contract  to  purchase  a  building 
agreement  for  a  lease  was  dismissed  where 
the  conditions  of  the  agreement  on  the  part 
of  the  builder  liad  not  been  complied  with. 
Ibid. 


agreement  for  lease:  "proper   clauses." 


8ee  Lease,  1. 


—  chattels :  injunction :  negative  clause.    See 
Injunction. 


—  contract  by  local  board  not  under  seal. 
See  Public  Health  Acts,  2. 


—  misrepresentation  by  agent.    See  Vendor 
AND  Purchaser,  1. 


Stamp  -unstamped  deed:  title.  See  Vendor 
AND  Purchaser,  6. 

Btatn te — construction :  marginal n/ftet] — Diet u m 
of  Jessbl,  M.U.,  in  In  re  Venourn  Settled 
Estates  (45  I^w  J.  Rep.  Chanc.  409;  Law 
Rep.  2  Ch.  D.  622,  at  p.  625),  that  marginal 
notes  to  the  sections  of  an  Act  of  Parliament 
are  part  of  tlie  Act,  corrected.  Sutton  v. 
Sutton  (App.),  333 

■  construction  of:    casement,  statutory,  or 

privilege.    See  Lands  Clauses  Act,  5. 

construction:  "take."  See  METROPOLITAN 


Street  Improvements  Act. 

construction  :  whether  retrospective.     See 

Rill  of  Sale,  1. 


Stay  of  Prooeedingi— foreign  court,  action  in. 
See  Practice,  27,  28. 


Stock  Exchange— rules  of.    See  Rankruptct, 
20. 

Slop     Order— priority :    notice.      See     Mort- 
gage, 8. 

Stoppage  in  Traniita.    See  Sale  of  Goods. 


Saecesiioa  Bvitj—eetser  of:  duty  on  Irtters  of 
administration:  succession  duty  act,  1853  (IG 
^  17  \^tct.  c.  61),  ss.  10  and  41  .*  customs  and 
inland  revenue  act,  1881  (44  Met,  c.  12),  ss. 
27  and  41]— In  1855  20,000/.  was  settled  upon 
trust  for  a  husband  and  wife  respectively  for 
life,  and  after  the  decease  of  the  survivor  for 
the  issue  of  the  marriage  who  attained  twenty- 
one.  There  was  issue  one  son,  who  attained 
twenty-one,  and  died  intestate  in  November, 
1881.  The  husband,  the  survivor,  took  out 
letters  of  administration,  on  which  duty  at 
three  per  cent.,  under  the  Customs  and  In- 
land Revenue  Act,  1881,  s.  27,  was  ptaid,  and 
claimed  the  whole  fund,  contending  that, 
under  section  41  of  the  same  Act,  no  further 
duty  was  or  would  become  payable  either 
under  the  settlement  or  under  the  estate  of 
the  son  : — Held,  that  the  wording  of  section  41 
was  directly  applicable  to  the  present  case, 
and  that  the  father,  having  paid  duty  at  three 
per  cent.,  under  section  27,  on  the  value  of 
the  interest  in  reversion  expectant  on  liis  own 
decease,  was  not  liable  to  pay  any  further 
duty  in  respect  of  any  sucoession  created  by 
the  settlement  or  under  the  estate  of  the  son. 
In  re  Haygarth's  Settlement  Trusts,  416 


Tenant-for-life— /707r<rr  of  sale:  appointment  of 
new  trustee  :  pending  action :  settled  land  act, 
1882  (45  &  46  V'ict,  c,  38),  «.  3  and  53]— Real 
estate  was  settled  by  will  on  D  for  life,  with 
remainders  over,  and  the  will  appointed  two 
trustees,  and  empowere<l  them  to  sell  at  the 
request  and  by  the  direction  of  the  person 
entitled  to  the  actual  freehold,  with  the  usual 
provisions  for  re-investment  in  land  auci 
interim  investment  in  other  securitie.s.  The 
will  also  gave  a  power  to  appoint  new^  trus- 
tees vested  in  the  same  person.  One  of  the 
truiitees  was  dead.  D,  who  was  over  eighty 
years  of  age,  proposed  to  sell  the  estate.  The 
remaindermen  brought  this  action  for  the  ap- 
pointment of  a  new  trustee  and  to  restrain 
the  sale  as  improper,  adducing  evidence  to 
shew  that  the  estate  would  sell  to  better  wi- 
vantage  at  a  future  date,  owing  to  the  exist- 
ence of  minerals  at  present  unworketi,  and 
a  projected  railway  which  would  pass  through 
the  estate.  D  had  no  re-investmcnt  in  land 
in  view,  and  proposed  to  invest  in  Consols. 
After  action  brought,  the  Settled  Land  Act, 
1882,  came  into  operation ;  and  shortly  before 
the  action  came  on  for  trial.  D,  under  the 
power  in  the  will,  appointed  a  new  trustee 
without  referring  the  appointment  to  the 
Court.  The  trustees  consented  to  the  projKjsed 
sale : — Held,  that  D  was  entitled  to  seU  the 
estate  as  well  under  the  power  in  the  will  as 
under  the  Settled  Land  Act.  Held  also,  that 
the  new  trustee  was  properly  appointed,  not- 
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withstanding  the  pending  action.  Thomoi  v. 
WiUi^ims,  603 

2. power  to poitpone  conrertion :  unconverted 

personalty  suhseq'tiently  falling  in:  apportion- 
went  between  capital  and  income  :  compound 
interest'\ — Where  a  will  contains  a  power  for 
trustees  at  their  discretion  to  postpone  con- 
version, and  outstanding  personal  estate  of 
the  testator  has,  together  with  arrears  of 
interest  thereon,  fallen  in  many  years  after 
the  date  of  the  testator's  death,  the  proper 
mode  of  apportionment  between  tenant-for- 
life  and  remaindermen  is  to  ascertain  what 
sum  put  out  at  compound  interest  at  four 
per  cent,  from  the  date  of  the  death  of  the 
testator  would  have,  less  income  tax,  produced 
at  the  date  of  the  receipt  the  amount  actually 
received  ;  and  the  sum  so  ascertaineil  is  to  be 
treated  as  capital,  and  the  difference  as  in- 
come. In  re  The  Earl  of  Chesterfield' t  Trusts, 
958 

Beavan  v.  liearan  (UoMfLLY,  M.R.,  B'ebruary 
22,  1869),  reported  and  followed.     Ibid. 


lease  by.     Sec  I'OWER,  4,  5. 


—  powers  of  tenant- for- life  under  Settled 
Land  Act  and  under  settlement.  See  Set- 
tled Land  Act,  :j. 


tenant-for-life  and  remainderman :  pur- 
chase of  Government  annuities  to  satisfy  an- 
nuities given  by  will.    Sec  Will,  2. 

sale  by  tenant-for-llfe :  notice  to  trustees. 

See  Settled  Land  Act,  2. 

Title.    See  Vendor  and  Pubcuaseb,  4-6. 


Title-deeds— delivery    up    of,    in    foreclosure 
action.    See  Mortgage,  6. 


Tort  —  a<^io  jiersonalis :  survival  of  cause  of 
action.  See  Practice,  16 ;  Solicitor,  13 ; 
Trehpass. 

Trade  Mark  er  Vtaie— infringement]— The  de- 
fendants, manufacturers  of  sewing  machines, 
issued  trade  circulars  wliich  described  certain 
sewing  machines,  therein  stated  to  be  manu- 
factured by  the  defendants,  as  **  Singer  Sewing 
Machines,"  "  Singer  Systems."  The  circulars 
were  sent  only  to  wholesale  dealers.  The 
plaintiffs  complained  of  the  use  of  the  name 
"  Singer,"  on  the  groimd  that  it  had  no  other 
meaning  than  that  the  machines  so  named 
were  manufactureil  by  the  plaintiffs,  and  that 
there  was  no  system  or  principle  common  to 
such  machines  :—JIeld,  that  as  the  circulars 
expressly    stated  that  the    machines    were 


manufactured  by  the  defendants,  and  as  they 
were  Issued  only  to  persons  who  would  cer- 
tainly not  be  misled,  the  defendants  had 
evidently  not  Intended  to  represent  their 
machines  as  manufactured  by  the  plaintiffs, 
and  had  not  infringed  the  plaintiffs*  trade- 
mark. The  Singer  Manufacturing  Co,  v.  Loog 
(H.L.),  481 

2.  —  infringement :  injunction  :  innocent 
consignee :  costs] — The  defendant,  a  manu- 
facturer of  earthenware,  ordered  5,000  cigars 
to  be  consigned  to  him  by  a  foreign  deader. 
He  bought  the  cigars  for  family  use,  and 
until  he  was  served  with  the  writ  had  not 
only  been  unaware  of  the  plaintiffs'  name  as 
manufacturers  of  cigars,  but  had  not  even 
seen  the  boxes  consigned  to  him,  nor  even 
known  that  they  had  any  brand.  The  cigars 
were  forwarded  to  this  country  in  boxes 
bearing  a  spurious  brand  purporting  to  be 
that  of  the  plaintiffs.  In  an  action  for  an 
injunction  to  restrain  the  defendant  from 
selling  the  cigars,  for  destruction  of  the 
boxes,  and  for  damages,  the  defendant,  im- 
mediately after  service  of  the  writ,  offered 
the  plaintiffs  all  the  relief  asked  for ;  and, 
at  the  hearing  of  a  motion  for  an  Interim  in- 
junction, assented  to  an  undertaking  in  the 
terms  of  the  writ,  the  question  of  costs  being 
resened  : — 7/rW,  that  the  defendant  had 
committed  an  infringement  of  the  plaintiff's 
trade-mark,  and  must  therefore  pay  the  costs 
of  the  action.     Vpmann  v.  Forester^  946 

3,  m4frtgagee, acticn  by:  injunction:  per* 

sonal  goodfcill] — The  mortgagee  of  the  good- 
will of  a  business  and  the  right  to  use  a 
trade  name  (who  has  never  used  the  name, 
and  does  not  allege  that  he  intends  to  do 
so)  cannot  obtain  an  injunction  to  restrain 
persons  claiming  under  the  mortgagor  from 
carrying  on  the  business  under  the  name. 
Beazley  v.  Soaret,  201 

Trader— Bankniptcy  Act,  under :  who  is.    See 
Bankruptcy.  17, 18 


TrespaiS— #Mrrira/  of  cause  of  action  :  wrongful 
user  of  wayleave  :  judgment  for  compensation 
and  damages  for  the  trespass :  enquiry  as  to 
damages:  death  of  wrong-doer  j^^ding  en- 
quiry :  cesser  of  cause  of  action :  application 
of  *•  actio  personalis  moritur  cum  persona"] — 
It  is  not  every  wrongful  act,  attended  with 
advantage  to  a  wTongdoer,  that  warrants  an 
action  against  his  executors.  Appropriation 
of  property,  or  the  proceeds  or  value  of  pro- 
perty, by  the  deceased  wrongdoer  should  be 
shewn— i^er  Cotton,  L.J.,  and  Bowen,  L.J. 
Phillips  V.  H&mfray.  llimfray  v.  Phillips 
(App.),  833 

In  an   action  for  compensation   for    tortious 
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user  of  underground  ways  under  the  plain- 
tiflfs*    land,    judgment    was    given    for   the 
plaintiffs,  and  enquiries  were  directed  as  to 
— 2.  What  quantities  of  coal  had  been  con- 
veyed ;  3.  What  amount  ought  to  be  paid  by 
the  defendants  for  wayleave   and  royalty; 
4.  Whether  the  property  of  the  plaintiffs  had 
sustained  any  and  what  damage  by  reason  of 
the  manner  in  which    the  defendants    had 
worked  the  coal.    While  these  enquiries  were 
being  proceeded  with,  one  of  the  defendants 
died.     On  motion  by  his  executrix  that  the 
enquiries  might  be  stayed  as  against  her, — 
Held,  per  Cotton,  L.J.,  and  Bowkn,  L.J.. 
reversing  the  decision  of  Pbabson,  J.,  ante, 
p.  401  {diisentientt  Baooallay,  L.J.)*  ^^^t 
although  a  personal  benefit  had  accrued  to  the 
deceased  defendant  from  his  tortious  user  of 
the  wayleave,  it  could  not  be  said  that  there 
was  anything  amongst  his  assets  that  in  law 
or  equity  belonged  to  the  plaintifi^s ;    and, 
therefore,  that  as  the  claims  of  the  plaintiffs 
to  which    the  second    and    third  enquiries 
were  directed  were  claims  for  unliquidated 
damages  in  respect  of  a  trespass,  and  the 
object  of  those  enquiries  was  to  assess  such 
unliquidated  damages,  such  claims  and  the 
enquiries  that  related  to  them  did  not  survive 
against  the  executrix  of  the  deceased  defcn- 
dant.     Htsld  farther,  per  Curiam,  affirming 
the  decision  of  Peabson,  J.,  that  the  sub- 
ject-matter of  the  fourth  enquiry,  being  a 
pure  claim  for  damages  for  a  wrongful  act 
which  did  not  result  in  any  benefit  to  the 
wrongdoer,  did  not  survive  against  the  exe- 
cutrix of  the  wrongdoer.    Ibid. 
Hamhly  v.  Trott  (I  Cowp.  374)  discussed  and 
considered. 

Trial.    See  Practice,  30. 

Trust  and  Trmtee — appointment:  Lord  Oran- 
fporth's  act  (23  4'  24  Vict  o.  146),  «.  27  : 
executor:  potver  tv  compromUe] — An  appoint- 
ment under  Lord  Cranworth's  Act  of  one 
trustee  of  a  will  which  appointed  two  trustees 
was  held  good.  The  Wat  of  England  Bank 
v.  Murch,  In  re  Thomas  W.  Booker  and  Co., 
784 

A  sale  of  a  partnership  interest  in  real  and 
leasehold  and  other  property  by  an  executrix 
and  trustee  in  consideration  of  cash,  paid- 
up  shares  in  a  limited  company,  and  extin- 
guishment of  debts,  was  upheld  as  a  compro- 
mise.   Ibid. 


2. 


breach  of  tr\ut :  employment  of  broker  : 


negligence :  loss  of  trust  fund :  liability  of 
trustee'] — A  trustee  is  bound  to  conduct  the 
business  of  the  trust  in  the  same  manner  in 
which  an  ordinary  prudent  man  of  business 
would  conduct  his  own,  and  beyond  that  there 
is  no  liability  or  obligation  on  the  trustee. 
In  re  Speight ;  Speight  v.  Gaunt  (App.),  603 
Therefore    a  trustee  is  authorised  to  employ 


agents  to  do  that  which  in  the  ordinary  course 
of  business  other  people  would  employ  agents 
to  do ;  and  if  at  the  time  of  their  employ- 
ment such  agents  are  in  good  repute,  and  the 
trustee  has  no  reason  to  doubt  their  fitness, 
he  is  not  to  be  held  responsible  for  the  dis- 
honesty or  insolvency  of  the  agents.     Ibid. 

The  Court  should  not  be  astute  in  finding  rea- 
sons for  fixing  a  trustee  with  liability;  the 
law  is  not  to  be  strained  against  him  to 
make  him  liable  for  what  he  has  done  in  the 
exercise  of  his  duty,  unless  a  plain  case  is 
made  against  him.    Ibid. 

A  trustee  directed  a  broker  to  invest  15,000/. 
in  the  securities  of  three  corporations.  On 
the  24th  of  February  the  broker  handed  the 
trustee  what  purported  to  be  a  bought- note 
for  6,000/.  debenture  stock  of  three  corpora- 
tions (two  of  which  were  issuing  debentures 
only).  The  note  named  no  date  for  settle- 
ment, and  contained  no  charge  for  commis- 
sion. But  the  trustee  had  made  an  agreement 
with  the  broker  that  he  was  to  have  a  net 
price — the  broker  having  to  obtain  his  com- 
mission from  the  other  side.  The  broker 
told  the  trustee  he  wanted  the  money  for  the 
next  day,  and  the  trustee  drew  three  cheques 
for  6,000/.  each  to  the  broker's  order.  The 
broker  misapplied  the  proceeds  of  the  cheques, 
and  filed  a  liquidation  petition  on  the  2Sth  of 
March,  and  absconded.  Between  the  25th  of 
February  and  the  28th  of  March  the  trustee 
made  enquiries  for  the  securities,  but  was  told 
by  the  broker  that  they  were  not  ready. 
Evidence  was  adduced  to  shew  that  experts 
would  have  gathered  from  the  bought-note 
that  the  bonds  were  to  be  purchased  from 
the  corporations  direct ;  but  the  Court  held 
that  there  was  nothing  in  the  form  of  the 
note  to  give  such  information  to  an  ordinary 
man  of  business  : — Held  (reversing  the  deci- 
sion of  Bacon,  V.C),  that  the  trustee  was  not 
liable  to  make  good  the  loss  to  the  trust  fund; 
that,  assuming  the  broker  to  be  in  good  repute 
at  the  time  of  his  employment,  there  was 
no  impropriety  on  the  part  of  the  trustee  in 
paying  to  the  broker  the  purchase-money  for 
the  investments.  Bostock  v.  Floycr  (35  Law 
J.  Rep.  Chanc.  23 ;  Law  Rep.  1  Eq.  26)  ex- 
plained;  Hopgood  V.  Parkin  (Law  Rep.  11 
Eq.  74)  questioned.    Ibid. 


3.  carrying  on  business :  advances  :  right 

of  creditor  against  trust  estate"]  — By  a  deed, 
made  on  the  marriage  of  Dr.  S.,  a  lunatic 
asylum  was  assigned  to  trustees  on  trust, 
at  the  request  of  Dr.  S.  and  his  wife,  during 
their  joint  lives,  to  sell  and  to  stand  pos- 
sessed of  the  proceeds  of  sale  upon  certain 
trusts  (declared  by  a  deed  of  settlement  of 
even  date)  for  the  benefit  of  Dr.  S.,  his  wife 
and  children.  By  this  settlement  it  was  de- 
clared that  Dr.  S.  might  carry  on  the  business 
of  the  asylum  for  his  own  benefit  without 
paying  any  rent.    In  1876  Dr.  S.  filed  a  liqui- 
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dation  petition  ;  and  thereupon  the  surviving 
trustee  of  the  settlement  carried  on  the  busi- 
ness until,  in  April,  1876,  the  asylum  was  sold 
for  a  large  sum  of  money.  During  this 
period  the  plaintiff,  a  tradesman,  supplied  the 
trustee  with  goods  necessary  for  carrying  on 
the  asylum.  Afterwards  ho  recovered  judg- 
ment against  the  trustee  for  the  price  of  the 
goods ;  and  now  brought  this  action,  claiming 
payment  of  his  judgment  debt  out  of  the  pro- 
ceeds of  sale : — Ueldy  that  asj  upon  the  true 
construction  of  the  deed  and  settlement  of 
even  date,  the  assets  of  the  business  between 
the  date  of  the  liquidation  petition  and  the 
sale  were  part  of  the  property  of  Dr.  S.,  the 
trustee  would  have  had  no  right  to  recover 
moneys  advanced  by  him  for  the  purpose  of 
carrying  on  the  asylum ;  and  that,  conse- 
quently, the  plaintiff  had  no  right  to  stand 
in  liis  place  against  the  trust  estate.  Strick' 
land  v.  Si/nums,  423 

4,  — -  cettui  que  trust :  conflicting  interests : 
benefits  acquired  by  trustee  transferred  to 
trust  estate]  —A  trustee  will  not  be  permitted 
to  place  himself  in  a  position  in  which  his 
ixirsonal  interests  will  conflict  with  those  of 
the  trust ;  and  if  he  does  place  himself  in 
such  a  position,  and  acquires  benefits  from 
so  doing,  those  benefits  will  be  transferred 
to  the  trust  estate.  Bennett  v.  The  Gailight 
and  Coke  Comjjani/t  98 

On  the  insolvency  of  a  person  who  had  a  lucra- 
tive agency  agreement  with  a  gas  company 
for  the  sale  by  him,  at  a  commission,  of  their 
sulphate  of  ammonia,  the  company  renewed 
the  agency  agreement  for  a  limited  period  to 
two  of  the  trustees  of  the  insolvent's  estate 
appointed  by  a  creditors*  trust  deed  for  the 
benefit  of  the  estate.  Before  the  expiration 
of  that  agreement  and  the  winding  up  of 
the  trust,  one  of  those  two  trustees  obtained 
for  his  firm  from  the  company  a  fresh  agency 
agreement,  to  commence  from  the  expiration 
of  that  agreement,  and  to  be  on  less  lucrative, 
though  still  beneficial,  terms: — Held,  tliat 
the  trustee  was  not  at  liberty,  by  obtaining  a 
fresh  agreement  for  the  benefit  of  his  own 
firm,  to  render  it  contrary  to  his  own  interest 
to  press  for  a  renewal  of  the  old  agreement, 
or  a  grant  of  a  new  one,  for  the  benefit  of 
the  trust  estate,  and  that  the  interest  of  the 
trustee  under  the  fresh  agreement  must  be 
transferred  to  the  trust  estate.  Hamilton  v. 
Wright  ('J  CI.  &  F.  Ill)  foUowed.     Ibid. 

5. discretionary  powers  .'practice:  adminis' 

tration  action  :  appointment  of  new  trustee 
after  decree]— It  is  now  the  settled  practice 
of  the  Court  not  to  interfere,  even  after 
an  administration  decree,  with  trustees  in 
the  bona  fide  exercise  of  their  discretionary 
powers ;  but  the  Court  must  be  satisfied 
that  the  power  is  being  properly  exercised. 
In  re  Qadd,    Eastwood  v.  Clarke  (App.)»  896 


A  power  to  appoint  new  trustees  is  a  discretion- 
ary power.  The  right  to  appoint  is  vested 
in  the  donee  of  the  power,  and  the  Court 
sanctions  the  appointment  if  satisfied  that 
the  nominee  is  a  fit  and  proper  person ;  but 
if  the  Court  disapproves  of  the  nominee, 
then  the  donee  of  the  power  must  nominate 
another  person.     Ibid. 

QnterCy — Whether  repeated  nominations  of  unfit 
persons  by  the  donee  of  the  power  would  not 
amount  to  a  breach  of  trust  or  a  refusal  to 
act,  and  thereby  give  the  Court  jurisdiction 
to  apix)int  a  new  trustee.    Ibid. 


6. 


indemnity  :    quia    timet :    company  : 


ska/res :  winding-up] — A  trustee  of  partly  paid 
up  shares  in  a  company  in  liquidation  is  not 
entitled  to  a  judgment  for  indemnity  against 
his  cestui  que  trust  without  evidence  that  a 
call  will  be  made.  Hughes  Hallett  v.  The 
Indian  Mammoth  Gold  Mines  Co.  (Lim.)  418 


7.  investment  on  mortgage  of  agricultural 


land:  raUmtion :  rule  asto  two-thirds  of  value  : 
liability  of  trustee] — In  1869  M.  purchased  a 
farm  of  147  acres  from  the  governors  of 
Christ's  Hospital  for  6,895/.,  being  the  valua- 
tion then  made  on  behalf  of  the  vendors.  In 
1870  G.  and  F.,  trustees  of  a  will  (with 
power  to  lend  on  contributory  mortgage), 
advanced  2,400^,  while  another  person  ad- 
vanced 2,600/.,  making  5,000/.  in  all,  on  con- 
tributory mortgage  to  M.  on  the  .farm.  G. 
was  one  of  the  governors  of  Christ's  Hos- 
pital, and  also  solicitor  to  the  hospital,  and 
also  to  the  trust  estate.  No  independent 
valuation  was  made  on  behalf  of  the  mort- 
gagees, but  they  relied  on  the  valuation  made 
on  behalf  of  the  vendors.  Owing  to  agricul- 
tural depression  the  farm  went  out  of  culti- 
vation and  could  not  be  let  or  sold,  and 
M.,  the  mortgagor,  became  insolvent.  In  an 
action  by  the  beneficiary  to  make  the  trustees 
liable  for  the  loss  sustained, — Held,  that  the 
trustees  had  not  agted  otherwi.se  than  prudent 
men  would  have  acted  in  the  conduct  of  their 
own  affairs,  and  were  not  liable.  In  re 
Godfrey.  Godfrey  v.  Faulkner,  820 
The  rule  that  trustees  are  not  to  advance  more 
than  two-thirds  of  the  value  of  agricultural 
land  is  not  to  be  applied  with  mathematical 
accuracy.    Ibid. 

8.  — —  power  to  invest  in  real  estate :  pur- 
chase  of  property  of  greater  value  than  amount 
of  trust  funds :  advance  of  part  of  purchase' 
money  by  trustee :  lien  of  trustee] — Under 
a  power  in  a  settlement  trustees  purchased 
real  estate  at  a  price  greater  than  the  whole 
amount  of  the  trust  funds,  and  in  order  to 
supply  the  deficiency,  part  of  the  purchase- 
money  was  borrowed  by  P.,  one  of  the  trus- 
tees. On  the  death  of  F.,—Held,  that  his 
estate  was  entitled  to  a  lien  apon  the  par- 
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chased  property  for  the  amount  advanced  by 
him,  subject,  however,  to  the  first  charge  of 
the  trust  estate  for  the  full  amount  of  the 
trust  fund ;  and  liberty  was  given  to  the 
trustee  to  apply  to  realise  such  lien.  In  re 
Pumfrey,  The  Worcester  (My  and  County 
Banking  Co.  (Lim.)  v.  BHok,  228 

0,  Tmit  and  Tmitee  (continued)  —  solicitor 
and  cliejit :  administration  :  sale"] — C.  was  the 
solicitor  of  an  executor,  the  defendant  in  a 
creditor's  administration  action.  A  life  in- 
terest, part  of  the  estate,  was  put  up  for  sale, 
and  C.  obtained  leave  to  bid.  The  interest 
was  sold,  after  an  abortive  auction,  to  C.  by 
private  contract : — Held,  that  the  sale  could 
not  be  set  aside  by  reason  of  non-disclosure 
by  C.  of  circumstances  affecting  the  value 
of  the  life  interest.    Bosfcell  v.  Coaks,  466 

The  trustee  of  an  estate  in  bankruptcy  had 
a  large  claim  against  an  insolvent  estate. 
Before  the  claim  was  admitted  he  joined 
in  the  purchase  of  assets  of  the  latter  estate : 
— lieldt  that  the  sale  could  not  be  set  aside. 
Ibid. 


sale  of  settled  estate:  costs  payable  by 


trustee.    See  Solicitor,  6. 


2. 


agreement    for   lea.se  by  tenant-for-life : 
power  of  trustees  to  grant  lease.  See  Power, 


—  appointment  of,  by  tenant-for-life  under 
power  pending  action.  See  Tenant- for- 
LlFE,  !• 


—  bankrupt  trustee :  costs  of,  in  adminis- 
tration action.    See  Costs,  1. 

—  costs,  charges  and  expenses :  action  to 
sot  aside  voluntary  settlement.  See  Volun- 
tary Settlement. 

—  defaulting  :  attachment :  inability  to  pay. 
See  Attachment. 


—  sale :  Settled   Land  Act :   concnrrenoe  of 
beneficiaries.    See  Settled  Land  Act,  3. 

—  set-off  of  costs  by  trustee.     See  Costs,  7. 


trust  for  sale:   operative,  though   bene- 


ficiaries all  sui  juris.    See  Partition.  2. 

—  to  brick  up  house:    invalidity  of.     See 
Will,  19. 


—  wilful  default :  practice.     See  Adminis- 
tration 2,  3. 


Trustee  Aots — appointment  of  new  trustee :  per- 
sonal incapacity  :  trustee  aet^  1850  (13  ^  14 
Fir*.  <y.  60),  #.32]— Under  section  32  of  the 
Trustee  Act,  1850,  the  Court  can  appoint  a 
new  trustee  in  place  of  a  trustee  who,  by 
age  and  infirmity,  is  incapable  of  acting  as 
trustee.    In  re  Lemann's  Trusts^  560 

In  re  BiynoUFs  Trusts  (41  Law  J.  Rep.  Chanc. 
235;  Law  Rep.  7  Chanc.  223)  considered^ 
Ibid. 


2. 


appointment  of  new  trustees:  will  of 


deceased  Ivnatie :  trustee  actt  1850,  s.  32; 
trustee  extension  act,  1852,  ss.  9  and  10 : 
affidarit  of  fitness"] — Where  the  trustees  ap- 
pointed by  the  will  of  a  deceased  lunatic 
both  predecease  the  lunatic,  the  Court  has 
jurisdiction  under  section  9  of  the  Trustee 
Extension  Act,  1852,  to  appoint  new  tru^jtees 
of  the  will.  In  re  Orde  (App.),  832 
The  affidavit  as  to  the  fitness  of  a  new  trustee 
must  truly  describe  the  position  and  occu- 
pation of  the  deponent.  The  term  "  gentle- 
man "  is  an  insufficient  description.    Ibid. 


—  express  trust :  Statute  of  Limitations.   See 
Limitations,  Statutes  op,  4. 

—  maintenance :  ability  of  father.    See  In- 
fant, 2. 

—  precatory  trust :  **  full  confidence."    See 
Will,  24. 


3.  — —  vesting  order  :  copyholds :  trustee  aet^ 
1850  (13  4"  14  Vict.  c.  60),  ss.  16  and  28]— 
Where  a  bare  trustee  of  copyholds  has  died 
intestate,  and  without  an  heir,  the  Court 
has,  under  sections  15  and  28  of  the  Trustee 
Act,  1860,  when  read  together,  jurisdiction  to 
make  an  order  vesting  the  copyholds  in  the 
absolute  beneficial  owner.  In  re  Godfrey's 
Trusts,  479 


—^  sale  by  trustees  of  real  estate  purchased 
in  breach  of  trust :  concurrence  of  one  bene- 
ficiary.   See  Vendor  and  Purchaser,  6. 


sale  by  trustees :    payment  of  purchase- 


money.    See  Conveyancing  and  Law  of 
Property  Act,  l. 


Ultra  virsi.    See  Company,  4. 

borrowing  powers  of  company.    See  Bene* 

FIT  Building  Society. 


tInoertaiAty— condition  void  for.    See  Will,  9. 
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Unioiind  Mind,  Perion  of— jurisdiction  of  Coart 
to  elect  for.    See  Election,  1 . 


Vendor  and  Parehaier— <i^^n/ ;  authority  to 
Jitid  a  purchajter :  false  representations  :  scope 
of  authority^  —Where  a  principal  employs  an 
agent  to  let  or  to  find  a  purchaser  for  a  house, 
he  authorises  the  agent  to  state  any  fact  or 
circumstance  which  may  relate  to  the  value 
of  the  property.  Where,  therefore,  an  agent 
fur  sale  of  a  house  untruly  represented  to  an 
intending  purchaser  that  a  third  person  was 
prepared  to  buy  the  house  at  a  high  price, 
und  if  he  could  not  buy  it  would  rent  it  at  a 
high  rent, — IIM,  that  the  principal  was  an- 
swerable for  the  representation  by  the  agent, 
and  could  not  enforce  the  contract.  Mullens 
V.  J/t7/^r,  380 

A  vendor  represented  to  an  intending  purchaser 
that  t!ie  property  liad  been  a  security  for 
2,000/.,  but  did  not  state,  as  the  fact  was, 
that  it  had  proved  a  wholly  insufficient  secu- 
rity : — Ileldt  a  misrepresentation  as  to  \'alue 
disentitling  the  vendor  to  enforce  the  con- 
tract.   Ibid. 


2,  condition  of  sale :  misleading  condition'] 

— A  condition  of  sale  provided  that  the  com- 
mencement of  title  should  be  an  indenture 
which  was  a  conveyance  not  for  value  of  real 
and  leasehold  property  on  trust  for  the  donor 
for  life  and  then  for  sale,  with  power  for  the 
donor  to  revoke  the  trusts : — Held^  that  the 
condition  was  misleading  by  reason  of  its  not 
stating  the  nature  of  the  deed.  Marsh  v. 
Karl  Oranrilk,  189 


6.  — ^  titU; :  sale  by  trustees  of  real  estate 
pnrchajsed  in  breach  of  trust :  concurrence 
of  one  beneficiary :  good  title'] — Trustees  under 
a  will  which  contained  a  power  to  sell  real 
estate,  but  no  power  of  investing  the  trust 
funds  in.  real  estate,  bought  real  estate  and 
had  it  conveyed  to  the  trusts  of  the  will : — 
Held,  that  they  could  sell  and  make  a  g^ood 
title  to  the  real  estate  wrongfully  purchased 
with  the  trust  funds,  on  obtaining  the  con- 
currence in  the  sale  of  one  of  the  persons 
beneficially  interested  in  the  trust  funds. 
In  re  Patten  and  the  (Guardians  of  the  Poor 
of  Edmonton  Union,  787 

6.  -^—  title :  unstamped  deed :  lands  clauses 
consolidation  act,  1845]  —  On  a  purchase 
(otherwise  than  by  agreement),  from  a  land 
society,  under  the  provisions  of  the  Lands 
Clauses  Consolidation  Act,  1845,  of  a  plot  of 
land  which  had  been  allotted  and  conveyed 
by  the  society  to  one  of  its  members,  and 
reconveyed  by  the  allottee  to  the  society, 
the  deed  of  reconveyance  not  being  stamped  : 
the  purchaser  is  not  entitled  to  require  that 
the  deed  of  reconveyance  should  be  stamped 
before  completion  at  the  vendor's  expense, 
but  it  is  sufficient  that  the  allottee  should 
join  with  the  vendor  in  the  conveyance.  In 
re  The  Birkbeck  Freehold  Land  Society,  777. 

forfeiture  of  deposit.    See  Contract. 

— -  sale  by  tenant-for-life :  mortgage  of  life 
interest :  solicitor's  remuneration.    See  SOLI- 

CITOB,  6. 


3.  notice  of  trust:   mortgagc'deed :  forC' 

closure:  deed  of  conveyance  indorsed  upon 
mortgage- deed]— ^y  a  deed  of  conveyance, 
dated  the  1st  of  August,  1865  (indorsed  upon 
a  mortgage-deed),  containing  a  recital  that 
A  (the  original  mortgagee)  held  the  mort- 
gage-money "  on  an  account,  under  which 
C  and  D  were  then  solely  entitled  thereto," 
B  (the  executrix  and  devisee  under  A's  will), 
for  a  nominal  consideration,  conveyed  the 
property  comprised  in  the  mortgage  to  C 
and  D : — Ileld,  that  a  purchaser  from  C  and 
D  might  safely  rely  upon  a  recital  so  framed, 
although  it  appeared,  from  recitals  in  the 
deed,  that  B  had  absolutely  foreclosed  the 
equity  of  redemption  in  the  mortgaged  pro- 
perty eleven  years  before.  In  re  Jfarman, 
808 


4.  _  title :  restrietire  covenants :  rrairer] — 
A  purchaser  by  making  structural  altera- 
tions after  notice  of  restrictive  covenants  was 
held  to  have  waived  his  right  to  object  to 
the  title  on  the  ground  of  the  restrictions.  In 
re  Gloag  and  filer's  Contract,  654 


-^  sale  by  trustees :  payment  of  purchase- 
money  to  solicitor.  See  Conveyancing  and 
Law  OF  Property  Act,  1. 

—  specific  performance  of  contract.  See 
SPECIFIC  Performance. 


Vendor*!  Lien— exoneration  :  Locke  King's  Act. 
See  Administration,  1. 


Yeiting  Order.    See  Trustee  Acts,  3. 

Veitry — corporation :  improper  application  of 
parish  rates :  injunction  against  corporation  : 
individual  vestrymen  made  parties :  costs] — 
Members  of  a  vestr}'  who  had  voted  for  an 
illegal  application  of  parish  funds,  were  made 
co-defendants  with  the  vestr>'  to  an  action  to 
restrain  such  application  of  parish  funds,  and 
costs  were  claime<l  against  the  defendants 
other  than  the  vestry.  The  vestr>'  submitted 
to  a  perpetual  injunction : — Held,  that  the  indi- 
vidual vestrymen  ought  not  to  have  been  made 
defendants,  inasmuch  as  no  wrongful  applioa* 
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tlon  liacl  been  made,  and  could  not  be  ordered 
to  pay  the  costs  of  the  action.  The  Attorney- 
General  V.  Tlie  Vestry  of  Bernumdsey  (App.), 
667 

YolnntAry  Settlement — ooits  of  trtutee :  eontraot 
for :  appeal  for  costs  only :  materiality  of 
provisions  in  settlement'^ — Where  the  Court 
is  asked  to  set  aside  a  voluntary  settlement, 
the  question  to  be  considered  is  whether  the 
settlor  really  understood  what  he  was  about 
in  making  the  settlement,  and  the  particular 
provisions  in  the  settlement  are  inmiaterial, 
except  in  so  far  as  their  character  shews  that 
the  settlor  could  not  have  understood  the 
effect  of  the  settlement.  JDutton  v.  Thompson 
(App.),  661 

Where  a  settlement  has  been  set  aside,  the  con- 
tract of  trusteeship  under  which  a  trustee 
is  held  to  contract  for  payment  of  his  costs, 
charges  and  expenses,  cannot  be  treated  as 
existing,  and  an  appeal  against  the  order 
of  a  Judge  directing  the  trustee  to  pay  the 
costs  is  an  appeal  for  costs  within  section  47 
of  the  Judicature  Act,  1873,  and  is  not  within 
the  decision  of  Turner  v.  ffancook  (51  Law  J. 
Bep.  Chanc.  617 ;  Law  Bep.  20  Ch.  D.  303). 
Ibid. 


up  to  that  line,  the  bath  would  contain  a 
certain  quantity  of  water,  and  then  causing  to 
be  entered  in  a  calendar  the  number  of  times 
during  the  year  on  which  the  bath  was  so 
filled,  was  imperfect  and  unsatis&Lctory ;  and 
that  the  consumer  must,  at  his  own  expense, 
supply  or  hire  an  automatic  self-register- 
ing meter,  or  accurately  measure  the  water 
taken  by  some  other  equally  accurate  in- 
strument, or  in  some  other  equally  accurate 
way.  The  Sheffield  Waterworks  Company  v. 
Bingham^  624 
Ths  Sheffield  WaternforJu  Company  v.  Carter 
(61  Law  J-.  Rep.  M.C.  97 ;  Law  Rep.  8  Q.B.  D. 
26)  distinguished.    Ibid. 

Way,  Bight  of— pleading :  Order  XIX.  rule  4] 
— In  an  action  claiming  a  right  of  way  over 
a  &urm,  the  mode  of  claim,  whether  by  pre- 
scription or  grant,  and  the  termini  and  general 
course  of  the  way  should  be  pleaded.  Harris 
v.  JenHnSy  437 

Wayleave— wrongful  user :  action  against  exe- 
cutors: actio  personalis.    See  Tbsspass. 

WUial  Defanlt.    See  ADMiiasTBATiON,  2,  3. 


fraud  on   creditors.    See  Fraudulbnt 

Conveyance. 

Waiver.    See  Covenant,  2. 

Water — right  to  flowing  water :  riparian  owner"] 
— An  action  by  an  inferior  riparian  owner, 
to  restrain  the  use  of  water  taken  from  and 
returned  to  a  stream  by  a  non-riparian  owner, 
will  not  lie  unlcHs  diminution  or  pollution  of 
the  water  is  proved.  Kensit  v.  The  Great 
Eastern  Railway  Company,  608. 

Riparian  rights  considered.    Ibid. 

—  nuisance :  sewage :  local  board :  water- 
course. See  Nuisance;  Public  Health 
Acts,  3. 

Water  ComjptOLj— supply  of  jvater  fur  hath: 
mcatvrerfient  of  water  conanmed :  consumer  to 
provide  and  pay  for  means  of  measurement] — 
The  plaintiff  company  supplied  water  for 
various  purposes,  including  domestic  baths. 
The  baths  were  supplied  by  the  company 
keeping  the  water  in  their  mains  at  high 
pressure,  and  the  consumer  making  a  con- 
nection between  the  main  and  his  bath,  and 
drawing  off  the  water  into  bis  bath  as  re- 
quired. The  water  used  in  the  bath  was  paid 
for  according  to  the  quantity  consumed: — 
Ilvldf  that  the  consumer  was  bound  to  measure 
the  water  drawn  off  by  him  for  the  purposes 
of  his  bath ;  that  a  mode  of  measurement  by 
placing  a  line  round  the  bath,  so  that,  if  filled 


Will— onnift^y :  during  widowhood:  nuUUy  of 
marriage:  misdeseriptum] — A  testator  gave 
Ms  wife  a  legacy  of  2002.  and  an  annuity  so 
long  as  she  should  continue  his  widow,  or  at 
her  option  a  legacy  of  2,000/.  in  lien  of  such 
annuity.  The  person  described  as  wife  ob- 
tained a  declaration  of  nullity  of  marriage  :— 
Heldf  that  she  was  entitled  to  the  legacy  of 
200/.,  but  not  to  the  annuity  or  l^acy  of 
2,000/.  In  re  Boddington,  Boddington  v. 
Clariat,  239 

2.  annuity :  insifficient  estate  :  rights  of 

tenant-fbr-life  and  remainderman] — A  testa- 
trix, by  her  will,  bequeathed  pecuniary  legacies 
and  annuities ;  and,  subject  to  the  bequests 
thereinbefore  contained,  she  gave  the  residue 
to  A  for  life,  with  remainders  over.  The  estate 
was  not  sufficient  to  satisfy  the  annuities  and 
pay  the  pecuniary  legacies ;  but  if  Government 
annuities  were  purchased  for  the  annuitants 
out  of  the  corjmSj  there  would  be  enough  left 
to  pay  the  pecuniary  legacies  and  leave  a  small 
surplus : — Held,  as  between  the  tenant-for- 
life  and  the  remaindermen,  that  the  tenant- 
for-life  was  not  entitled  to  have  Government 
annuities  purchased  to  satisfy  the  annuitants ; 
but  tliat  the  income  must  be  applied,  so  far 
as  it  would  extend,  in  paying  the  annuities, 
recourse  being  had  from  time  to  time  to  the 
capital  to  make  up  the  deficiency.  In  re 
Grant.     Walker  v.  Martineau,  662 

3.  — ~-  annuity :  whether  gi^fen  fr§e  of  inoeme* 
tax :  "  deduction  *'] — A  testator  directed  bis 
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trustees  to  stand  possessed  of  his  residuary 
personal  estate,  upon  trust,  by  and  out  of  the 
income  thereof,  to  pay  to  his  widow  "  the 
clear  ye.irly  sum*'  of  1,000/.  for  life;  the 
said  annuity  "  to  be  paid  free  from  all  deduo- 
tions  and  abatements  whatsoever": — Ileldf 
that  the  words  of  the  gift  were  not  sufficient 
to  entitle  the  widow  to  have  the  income-tax 
paid  by  the  trustees  out  of  the  testator^s 
residuary  personal  estate.  Gleadow  v.  Lee- 
thaviy  102 

4. annvity  :  rrhether  giren  free  of  inaymf 

tax :  res  judicata] — A  testator  directed  his 
trustees  to  hold  certain  real  and  residuary 
personal  estate  upon  trust,  to  pay  thereout 
to  his  widow  for  life  such  an  annual  sum 
as,  together  with  the  income  of  a  settled 
fund  of  10,000/.,  "shall  produce  to  her  a  clear 
annual  income  of  1,500/.,"  and  declared  that 
"  no  deduction  shall  be  made  from  any  of  the 
legacies  given  by  this  my  will  for  the  legacy 
tax,  or  any  other  matter,  cause  or  thing  what- 
soever."  The  testator's  estate  had  been  ad- 
ministered by  the  Court-,  and  by  orders  made 
in  1861  and  1863,  the  trustees  had  been 
directed  to  pay  the  annuity  to  the  widow 
during  her  life,  or  until  further  order,  free 
of  all  deductions  except  income-tax.  On  pe- 
tition by  the  widow,  in  1882,  that  the  income 
tax,  which  had  been  deducted  from  her  an- 
nuity during  the  previous  years,  might  be 
repaid  to  her  out  of  the  testator's  estate, — 
Held,  that  the  orders  of  1861  and  1863  were 
final  as  to  the  rights  of  the  parties,  and  could 
not  now  be  reconsidered  ;  but,  temb^^y  those 
orders  were  right.  Pearctk  v.  Marriott  (App.), 
221 

§tt<yrf,— AfNTiether  J«  re  Bannerman;  Bannerman 
V.  Young  (51  Law  J.  Bep.  Chanc.  449)  is  good 
law.    Ibid. 


6.  appointment :  wilU  act  (7  Will.  4  and 

I  Met,  0,  26),  9,  27]  —Real  estate  was  settled 
on  the  wife  of  J,  G.  for  life,  with  remainder 
to  such  uses  as  J.  G.  should  by  deed  or 
writing  sealed  and  delivered  appoint,  with 
remainder  to  J.  G.  for  life,  with  remainders 
over.  The  settlement  contained  a  power  to 
sell  and  a  direction  to  invest  the  procee<ls 
on  real  estate,  and  in  the  mean  time  on 
{personal  securities.  The  estate  was  sold  and 
invested  in  bank  annuities,  which  at  J.  G.'s 
death  stood  in  the  name  of  W.  as  sole  trustee. 
J.  O.,  who  died  in  his  wife's  lifetime,  by 
his  will  sealed  and  delivered  bequeathed  all 
moneys  he  died  possessed  of,  whether  in  the 
public  funds  or.  in  the  care  of  W. : — Held, 
that  the  bequest  did  not  pass  the  bank  an- 
nuities.   In  re  Grearet'  StttlemeHt,  763 

6.  charge  of  debts :  legal  estate :  general 

iHtefUion  of  will  preferred  to  particular  words'] 
— A  testator  directed  his  executors  to  pay  his 
debts,  kc.,  and  after  bequests   of  sums  of 
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money,  some  of  which  were  to  be  invested  by 
the  executors  for  the  benefit  of  the  bene- 
ficiaries, devised  and  bequeathed  his  real  and 
personal  estate  to  his  wife  and  four  daughters 
"  in  manner  and  form  following."  He  then 
directed  that  the  residue  of  his  real  and  per- 
sonal estate  should  bo  equally  divided  be- 
tween his  wife  and  daughters,  and  that  his 
wife  should  enjoy  her  share  for  life ;  and  that 
after  her  death  his  surviving  executor  should 
distribute  her  share  among  his  daughteris,  or 
if  a  daughter  should  not  survive  his  wife, 
such  daughter's  share  should  be  distributed 
among  her  children;  and  he  appointed  an 
executor  and  an  executrix,  the  latter  being 
his  wife,  "  to  act  jointly  in  carrying  out  all 
the  intentions"  of  his  will.  After  the  death 
of  the  testator  and  his  wife,  and  while  the 
pecuniary  bequests  were  still  not  fully  satis- 
fied, the  surviving  executor  contracted  to  sell 
a  part  of  the  residuary  realty : — Held,  that  he 
could  sell  the  realty,  and  pass  the  legal  estate 
therein,  and  make  a  good  title  thereto.  In  re 
DaHes  to  Jones  and  Evans,  720 
Oates  d.  Marltham  v.  Cooke  (3  Burr.  1684)  and 
Anthony  v.  Bees  (2  Or.  &  J.  75;  1  Law  J. 
Bep.  Exch.  44)  considered  and  followed.  Ibid. 

7. class,  gift  to  :  gift  to  children  of  A  and 

B:  lapse:  direction  to  rest  at  testator^s  death] 
— A  testator  gave  the  residue  of  his  estate  to 
trustees,  upon  trust  to  pay  legacies,  and  sub- 
ject thereto  "unto  and  equally  amongst  all 
the  children  of  my  said  brother-in-law,  Dr.  J. 
D.,  and  the  said  R.  A.,  and  I  direct  that  the 
same  shall  be  vested  legacies  at  the  time  of 
my  decease  " : — Held,  that  the  gift  was  to  the 
children  of  Dr.  J.  D.  and  R.  A.  himself.  In 
re  Featherttone's  Trusts,  76 

R.  A.  having  died  during  the  testator's  lifetime, 
— Held,  Siso,  that  the  words  directing  the 
vesting  of  the  legacies  indicated  an  intention 
on  the  part  of  the  testator  to  give  the  whole 
of  the  residue  to  such  only  of  the  residuary 
legatees  as  should  be  living  at  his  death. 
Ibid. 

8.   — —  codicil:  const ntction :   confirmation  of 
will  by  codicil :  implied  relocation  of  inter- 
mediate  codicil]— Q.  Y.,  by  his  will  dated  in 
1875,  after  making  certain  specific  bequests, 
gave  the  residue  of  his  real  and  personal  estate 
to  trustees  upon  trust  for  bis  children  in  equal 
shares.    By  a  codicil  in  February',  1878,  he 
revoked  a  legacy  given  to  hLs  daughter  M., 
and  increased  a  legacy  given  to  his  daughter 
E.,  and  conclu<led,  "  In  all  other  respects  I 
confirm  my  said  will."    In  November,  1878, 
he  made  a  second  codicil,  commencing,  *'  This 
is  a  codicil  to  the  last  will  and  testament  of 
me,  G.  F.";  and  after  reciting  tliat  he  was 
desirous  of  "altering"  the  residuary  devise 
contained  in  his  said   will,  and  of  making 
the  specific  devise  thereinafter  contained,  be 
devised  a  certain  house  to  his  son  W.  and  to 
C.  P.  in  fee  as  tenants- in-common,  and  the 

H 


Iviii 


CHANCERY  DIVISION. 


[N.  S. 


codicil  ended,  "and  in  all  other  respects  I 
hereby  ratify  and  confirm  my  said  will." 
He  afterwards  executed  a  third  codicil,  which 
commenced,  *'  This  is  a  codicil  to  the  last 
will  of  me,  G.  F.,  bearing  date  on  or  about 
the  27th  of  February,  1875,"  by  which,  after 
reciting  a  promise  made  several  years  before 
to  that  efEect,  he  directed  his  executors  to 
grant  to  his  daughter-in-law  L.  an  underlease 
of  a  certain  house,  and  gave  to  his  wife  a 
legacy  of  50/.  in  addition  to  the  benefit  which 
she  derived  from  his  "said  will";  and  the 
codicil  ended  thus :  « In  all  other  respects  I 
confirm  my  said  will,  except  as  altered  by  a 
certain  codicil  thereto  made  in  1878,  whereby 
I  revoked  a  legacy  given  to  my  daughter 
M.": — Held^  that  the  words  of  confirmation 
used  by  the  testator  in  his  third  codicil  must 
be  construed  as  meaning  that  he  did  not 
intend  to  alter  his  general  testamentary  dis- 
position further  than  by  making  the  gifts 
contained  in  that  codicil,  and  that  an  in- 
tention to  revoke  the  second  codicil  was  not 
shewn  with  suflicient  clearness  to  enable  the 
Court  to  reject  the  devise  thereby  made. 
FoUeU  V.  Pdttman,  521 

9.  Will  (continued) —condition :  defeasance: 
uncertainty'\ — A  condition  attached  to  a  gift 
by  way  of  defeasance  must  be  definite  in 
ascertainment  of  its  operation  as  well  as  in 
its  terms.     Vitcount  Exnwuth  v.  Praed^  420 

A  condition  attached  to  a  bequest  of  heirlooms 
to  go  with  a  title — that  no  person  should 
acquire  an  absolute  interest  till  twenty-one 
years  after  the  death  of  all  persons  alive  at 
the  death  of  the  testator  who  should  attain 
the  title, — Held  void  for  the  uncertainty  of 
the  mode  in  which  it  would  operate.     Ibid. 


10. 


contingent  future  interest,  tran^mis- 


sibility  of:  heirlooms:  tenant 'in-tail :  heir' 
Ittoms  and  personal  estate  restiTig  in  tenant' 
in-tail  not  indefcaxihhj  entitled] — A  testator 
directed  that  certain  chattels  should  be  con- 
sidered as  lieirlooms,  and  should  pass  with 
his  real  estate  in  the  same  manner  as  if  they 
were  an  estate  of  inheritance  at  common 
law,  and  should  so  continue  annexed  to  his 
real  estate  as  long  as  the  law  would  permit. 
He  devised  and  bequeathed  all  his  real  and 
residuary  personal  estate  to  trustees  upon 
trust  for  R.  C.  for  life,  and  after  his  decease 
for  his  sons  successively  in  tail  male ;  and 
then  upon  trust  for  U.  C.,  the  eldest  son  of 
J.  C,  for  life,  and  after  his  decease  for  his 
sons  successively  in  tail  male ;  and  then  upon 
trust  for  "the  next  eldest  son  of  the  said 
J.  C.  who  shall  survive  the  said  H.C.,"  for 
life,  and  after  his  decease  upon  trust  for  "  the 
first  and  other  sons  of  the  body  of  the  said 
n3xt  eldest  son  of  the  said  J.  C.  who  shall 
survive  the  said  H.  C."  successively  in  tail 
male  ;  and,  in  default  of  such  issue,  upon  trust 
for  the  testator's  own  right  heirs.     R.  C.  and 


H.  C.  both  died  without  having  married. 
G.  C.  was  the  next  eldest  son  of  J.  C,  who  sur- 
vived H.  C.  F.  J.  C,  who  was  the  eldest  son 
of  G.  C,  died  an  infant  in  the  lifetime  of 
R.  C.  and  H.  C. : — Held,  that  notwithstanding 
that  F.  J.  C.  died  before  it  was  ascertained 
whether  his  father  would  survive  H.  C,  or 
whether  there  would  be  issue  male  of  R.  C. 
or  H.  C,  the  heirlooms  and  residuary  personal 
estate  vested  absolutely  in  the  legal  personal 
representative  of  F.  J.  C.  In  re  Cressnrell. 
Parkin  v.  Orettwell,  798 
J9W^  V.  Jifnes  (32  Beav.  45 ;  32  Law  J.  Rep. 
Ghana  361)  distinguished.     Ibid. 


U. 


contingent    remainder    or    cxeevtary 


devise  :  devise  to  children  living  at  death  of 
tenant-for-Ufe  or  **  thereafter  to  he  horn^^ 
A  testator,  who  died  in  1860,  devised  freehold 
hereditaments  to  his  wife  for  life,  and  from 
and  after  her  decease  unto  all  and  every 
the  children  of  his  son  "  living  at  the  time  of 
the  decease  of  his  (the  testator's)  said  wife 
or  thereafter  to  be  bom  "  equally  as  tenants 
in  common.  The  son  had  several  children, 
some  bom  before,  and  some  after,  the  death 
of  the  testator's  widow : — Held,  that  the  gift 
in  remainder  was  an  executory  devise  and 
not  a  contingent  remainder,  and  that,  there- 
fore, all  the  children  of  the  son  whenever  bora 
were  entitled  to  share.  Miles  v.  Jarris,  796 
In  re  Leehtnere  and  Lloyd  (Law  Rep.  18  Ch. 
D.  524)  followed.  Brackenbury  v.  Gibbons 
(Law  Rep.  2  Ch.  D.  417)  not  foUowed.    Ibid. 


12. 


description  of  legatee :  gift  to  great- 


nephews,  sons  of  testativr's  nephcre  :  legitima- 
tion of  ante  natns  by  subsequent  marriage  of 
parents:  domicil'] — A  bequest  of  personalty 
in  an  English  will  to  the  children  of  a 
foreigner  means  to  his  legitimate  children; 
and  by  international  law,  as  recognised  in 
Kngland,  those  children  are  legitimate  wbo^c 
legitimacy  is  fixed  by  the  law  of  the  fatlier's 
domicil.   InreAndros.  Androsv.  Andros,19Z 

A  testator  bequeathed  personal  estate  to  "  his 
great-nephews,  the  sons  of  his  deceased 
nephew  T.  G.  A."  T.  G.  A.  was  a  native  of 
Guernsey.  The  plaintiff  was  the  son  of  T. 
G.  A.,  born  before  the  marriage  of  his  parents, 
who  were  domiciled  in  Guernsey  at  the  time 
of  his  birth  and  of  their  marriage.  By  the 
law  of  Guernsey,  children  are  legitimated  by 
Vhe  subsequent  marriage  of  their  parents : — 
Held,  that  as  the  plaintiff's  father  was  domi- 
ciled in  Guernsey  at  the  plaintiff 's  birth,  and 
afterwards  married  his  mother,  so  as  to  make 
him  legitimate  by  the  law  of  Guernsey,  he 
was  entitled  to  share  in  the  bequest' with 
the  sons  of  T.  G.  A.  bom  after  the  marriage. 
Ibid. 

In  re  Otwdmans  Trusts  (50  Law  J.  Rep.  Chanc. 
425;  Law  Rep.  17  Ch.  D.  266)  and  Boyesy. 
Bedale  (1  Hem.  &  M.  798;  33  Law  J.  Rep. 
Chanc.  283)  considered.    Ibid. 
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13. 


detcriptwn  of  legatee:    ** hiubatid" : 


divorce:  "*um"rtf''] — A  life  interest  was  given 
by  will  on  the  death  of  a  daughter  of  the 
testator  to  "any  husband  with  whom  she 
might  intermarry  if  he  should  survive  her  " : — 
Held,  that  a  divorced  husband  who  survived 
her  took.  In  re  Bullmore,  Bullmore  v. 
Wi/fUeTf  456 

14.  description  of  Ugaiee :  bequest  of  per^ 

sonaUg  to  A  and  the  heirs  of  his  bodg^—A 
bequest  of  personalty  to  A  and  the  heirs  of 
his  body,  or  to  A  and  the  heirs  of  his  body 
in  equal  proportions,  prima  facie,  and  in  the 
absence  of  indications  to  the  contrary  in  the 
will,  gives  A  an  absolute  interest.  In  re 
Barker's  Trusts,  565 

A  will  bequeathed  "to  W.  B.  and  to  the  heirs  of 
his  body  in  equal  proportions"  the  interest 
of  tlie  testator's  residuary  personal  estate, 
"  and  in  Ihe  event  of  W.  li.  dying  during  the 
life  of  8.  fl.  without  leaving  heirs  of  his 
body,"  the  interest  of  the  residuary  estate  was 
given  to  S.  H.  for  life ;  then  "  at  the  decease 
of  8.  H.,  W.  B.  and  the  heirs  of  his  body,"  the 
residuary'  estate  and  interest  were  directed  to 
be  accumulated  for  a  hospital  :--^<fW,  that 
"NV.  B.  took  an  absolute  interest  in  the  re- 
siduary estate.    Ibid. 

16.  executtn':    vndisposed-of  residue:   no 

mxt-of'kin :  legacg  t^  erecut^frs  for  care  ami 
trouble']— Tcsiviinx  deviije<l   and   bccjucathed 
real  and  personal  estate  to  H.  and  G.  upon 
trust    for  conversion    and   payment   of    her 
funeral    and    testamentary    expenses,  debts 
and  legacies,  and  the  ultimate  residue  of  her 
said  real  and  personal  estate  she  gave  equally 
between  II.  and  G.  for  their  own   use  and 
benetit  absolutely.     She  then  appointed  H. 
and  O.  executors  and  trustees  of  that  her 
will.     By  codicil  she  revoked  the  gift  of  the 
ultimate  residue  to  H.  and  G.,  and  instead 
thereof  gave  them  each  500/.  for  his  trouble 
in  acting  as  an  executor  and  trustee  of  her 
said  will.     Testatrix   died   without  leaving 
any  heir-at-law  or  next-of-kin.     There  was  a 
considerable  amount  of   residuary  personal 
estate  -.—Held,  that  on  the  face  of  the  will 
and  codicil  the  executors  were  not  intended 
to  take  anything  more  than  Uie  600/.  legacies, 
and  that  the  Crown  was  therefore  entitled  as 
against  them  to  the  undisposed-of  residuary 
personal  estate.    In  re  Marg  Hudson's  Trtuts, 

16. gift  orer:  *Ulg\ng  " ;  lapse]— k  testator 

gave  legacies  to  three  persons,  and  directed 
that,  in  the  event  of  any  of  them  dying,  his 
legacy  should  go  between  the  others,  and 
he  gave  the  residue  to  the  same  persons  as 
tenants-in-common.  The  testator  and  one 
legatee  were  killed  by  the  same  catastrophe, 
and  there  was  no  evidence  to  shew  which 
soryived :— ir<?/tf,  that  "dying"  meant  dying 


in  the  testator*s  lifetime,  and  there  was  a 
lapse  of  one  share  of  the  residue.  In  re 
EUiott,    £aioU  V.  Smith,  222 

17.  -^  implication  :  life  interest  bg  impliea* 
tion] — By  deed,  personalty  was  settled  on 
trust  for  the  wife  for  life,  and  after  her  death 
to  pay  the  income  during  the  husband*8  life 
as  the  wife  should  by  will  appoint ;  and  if  no 
children,  then  in  the  event  which  happened 
in  trust  for  her  appointees  by  will,  remainder 
to  her  statutory  next-of-kin.  The  wife,  by 
will,  appointed  the  fund  after  her  husband's 
death,  "  but  not  to  affect  the  income  thereof 
during  his  life,"  to  some  (but  not  all)  of  her 
next-of-kin: — Jleld^  that  her  husband  did  not 
take  a  life  interest  by  implication.  Wood- 
house  v.  Spurgeon,  825 

18. inconsistent  gifts :  residue]~A  testator 

gave  his  residue  upon  exhaustive  trusts  for 
his  daughters,  sons  and  a  granddaughter  in 
unequal  shares,  and  made  a  second  residuary 
gift  in  favour  of  the  same  persons  in  equal 
shares : — Held,  that  the  first  gift  must  pre- 
vail.    Hristow  v.  Mascjit'ld,  27 

19. invalid  gift :  direction  to  brick  up  house 

and  furniture  for  twenty  gears :  wills  act, 
1837  (I  Mct.c,26),s.  3]— Testatrix  devised 
her  freehold  dwelling-house,  yard,  garden  and 
outbuildings,  and  abo  her  furniture,  to  trus- 
tees, with  directions  to  them  to  block  up  the 
doors,  windows  and  chimneys  of  the  house, 
except  the  kitchens  and  hall,  and  to  leave  the 
house  with  the  furniture  in  it  so  blocked  up 
for  the  period  of  twenty  years  from  her 
death  ;  and  further,  to  put  a  married  couple 
in  the  occupation  of  the  kitchens,  garden 
and  outbuildings,  at  a  nominal  rent  of  one 
halfpenny  per  week,  in  consideration  of  their 
looking  after  the  premises,  and  in  particular 
the  blockade;  and  after  the  determination 
of  the  term  of  twenty  years,  and  subject  to 
the  trusts  aforesaid,  the  testatrix  devised  the 
premises  to  devisees  beneficially  -.—  Held,  that 
the  truHts  of  the  real  and  personal  estate 
were  invalid,  and  that  such  real  and  personal 
estate  passed  ^as  undisposetl  of  for  the  term 
of  twenty  years  from  the  death  of  the  testa- 
trix.   Hrtffcn  V.  Burdett,  52 


20. 


lapse :  gift  to  daughter :  gift  to  child : 


direction  to  settle :  death  of  child  in  life 
time  of  testator,  tearing  children :  frills  act 
(1  Vict,  c,  26),  *.  33]— A  testator  gave  his  re- 
sidue to  trustees  in  trust  for  his  eight  chil- 
dren in  equal  shares,  and  directed  that  the 
share  of  his  daughter,  Mrs.  B.,  if  she  should 
survive  him,  should  be  deemed  to  be  part  of 
the  funds  comprised  in  her  marriage  settle- 
ment and  subject  to  the  trusts  thereof.  Mrs. 
B.  died  in  the  lifetime  of  the  testator,  leaving 
children  who  survived  him : — Held,  that  as 
by  the  operation  of  the  83rd  section  of  tli« 
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Wills  Act  Mrs.  B.  must  be  taken  to  have  sur- 
vived the  testator  her  share  must  be  paid  to 
the  trustees  of  her  settlement.  In  re  Hone's 
Trusts,  296 

2L  Will  (continued) — lapse :  married  woman  : 
power:  appointment:  lapse  of  appointed  share'] 
— By  the  will  of  a  married  woman  she  de- 
clared a  desire  that  it  should  operate  over 
all  property  which  she  had  power  to  appoint, 
and  she  named  executors  and  trustees.  She 
then  made  a  specific  appointment,  which 
failed  by  lapse : — Held,  that  the  lapsed  share 
belonged  to  her  estate.  In  re  WiHoughhy- 
Osborne.  Wxllau^hhy- Osborne  v.  Holyoake, 
331 


22. 


legacy  :  specific  legacy  :  ademption  : 


lunacy :  sale  in  lunacy  of  stock  specifically 
bequeathed  by  lunatic  :  lunacy  reg^ation  act, 
1863  (16  S'  17  Vict.  c.  7P),  ss.  118  and  119]— 
Where  a  testator  specifically  bequeathed  rail- 
way stock,  and,  after  the  date  of  his  will, 
was  found  lunatic  by  inquisition,  and  by  an 
order  in  lunacy  the  stock  was  sold,  and  the 
proceeds  w<jre  invested  in  Consols,  which 
were  carried  to  the  cretlit  of  the  lunatic  to 
an  account  entitled  •*  Proceeds  of  the  sale  of 
stock  in  tlie  G.  Railway  Company," — It  was 
held  that  the  specific  legacy  was  adeemed. 
In  re  Freer,  Freer  v.  Freer,  301 
Jones  V.  Green  (37  Law  J.  liep.  Chanc.  603 ; 
Law  Uep.  5  Eq.  665)  observetl  upon.     Ibid. 


23. 


h'gacyfor  life :  residuary  legatee :  right 


to  administratum  by  the  court]— A  legacy 
was  given  for  the  separate  use  of  the  legatee, 
to  be  invested  by  trustees  to  be  nominated 
by  her,  and  after  lier  death  to  fall  into  the 
residue: — Held,  that  the  residuary  legatee 
liad  no  right  to  have  the  fund  brought  into 
Court  in  the  absence  of  reasonable  ground 
for  the  application,  such  as  danger  to  the 
fund.  In  re  Braithwaite ;  Braithwaiie  v. 
Wallis,  15 

24.  —^precatory  trust:  **  full  confidence'']^ 
A  testator  gave  all  his  property  to  his  wife 
absolutely,  "  in  full  confidence  that  she  will 
do  what  is  right  as  to  the  disposal  thereof 
between  my  children  either  in  her  lifetime  or 
by  will  " : — Held,  that  the  wife  took  an  abso- 
lute interest.     In  re  Adams,  75 S 

26.  —  residuary  gift :  lapsed  and  void  legacy] 
— A  testatrix  bequeathed  all  her  personal  es- 
tate, except  a  certain  wharf,  to  C,  and  devised 
to  C.  an  annuity  charged  on  the  rental  of  the 
wharf,  such  annuity  after  C.'s  death  to  be 
paid  to  other  annuitants  in  succession,  and 
the  surplus  income  of  the  wharf,  after  pay- 
ment of  the  annuities,  to  be  accumulated 
for  payment  of  two  mortgages  on  the  wharf, 
and  directed  her  executors,  after  payment  of 
the  annuities  and  payment  and  discliarge  of 


the  two  mortgages,  to  sell  the  wharf  and 
divide  the  pro^eds  among  such  of  her  grand- 
children as  might  be  then  surviving,  as  C. 
should  appoint.  An  appointment  by  C.,by 
her  will,  of  the  proceeds  of  sale  of  the  wharf 
was,  under  the  circumstances  of  the  case,  held 
void  for  remoteness : — Held,  that  the  proceeds 
of  sale  were  a  void  legacy,  and  passed  to  C. 
under  the  residuary  gift.    JSUght  v.  HartnoU 

(App.).  672 
A  g^t  is  not  the  less  a  residuary  g^ft  because 
it  is  in  form  a  gift  with  an  exception  of  cer- 
tain legacies.    Ibid. 

26.  —  subject-matter  of  gift :  chose  in  action  : 
locality :  onerous  property  :  election'] — A  testa- 
tor domiciled  in  Great  Britain  bequeathed 
all  his  estate  and  effects  in  Mauritius : — 
Held,  to  pass  debts  due  from  debtors  in 
Mauritius.     Guthrie  v.  Walrond,  1 65 

Prima  facie,  a  beneficiary  under  a  will  may 
disclaim  one  of  two  gifts,  but  must  take  or 
reject  the  whole  of  a  single  gift.     Ibid. 

Held,  therefore,  that  the  donee  under  a  will  of 
**  estate  and  effects  ^  in  Mauritius  could  not 
repudiate  onerous  leaseholds,  part  of  the  gift, 
and  take  the  rest.    Ibid. 

27.  ^— ■  substitution :  "  to  all  ike  children  of  A 
or,  in  erent  qf  decease,  to  their  descendants  "] — 
Bequest  by  will  of  personal  property  **  to  all 
the  children  of  A  or,  in  event  of  decease,  to 
their  descendants,  sliare  and  share  alike."  A 
had  six  children,  of  whom  one  died  before 
the  date  of  the  will  leaving  a  child,  and  the 
other  five  survived  the  testator ; — Held,  that 
the  child  of  the  deceased  child  of  A  was  not 
entitled  to  share  in  the  property.  In  re 
Webster.     Widgen  v.  Mello,  767 

In  re  Sibley's  Trusts  (46  Law  J.  Rep.  Chanc. 
387 ;  Law  Rep.  5  Ch.  D.  494)  considered  and 
distinguished.    Ibid. 

28.  —  substitutionary  gift  to  a  class  **  or  their 
heirs"  :  "  sureiring"  :  period  of  survivorship : 
"  heirs  "  construed  "  next-of-kin  "] — Bequest 
of  personalty,  in  remainder  after  life  in- 
terests, upon  trust  for  sale  and  division 
among  the  "surviving  sisters  or  sister  of 
my  wife  or  their  heirs  " : — Held,  that  the  gift 
being  substitutionary,  **  heirs  "  must  be  con- 
strued to  mean  statutory  next-of-kin.  Held 
also,  that  "surviving'*  meant  surviving  the 
testator.  In  re  Stannard.  Stannard  v.  Burt, 
356 

Smith  V.  Butcher  (48  Law  J.  Rep.  Chanc.  136  ; 
Law  Rep.  10  Ch.  D.  1 13)  explained  ;  NeiUon 
W.Monro  (27  W.R.  936)  followed.     Ibid. 


29. 


resting:  gift  of  real  and  personal 


estate  by  different  clauses  :  interim  income  of 
real  estate :  mixed  fund  :  suspense  of  resting] 
— Testator  devised  the  residue  of  his  real 
estate  to  trustees  in  trust  for  A  for  life ;  and, 
after  her   death,  upon  trust  to  apply  such 
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part  of  the  rents  as  should  be  necessary  for 
the  maintenance  of  B  until  she  shonld  attain 
twenty-one;  and,  upon  her  attaining  that 
age,  in  trust  for  her  for  life ;  and,  after  her 
death,  in  trust  for  her  child  and  children 
who  should  attain  twenty-one ;  but  if  no 
child  should  attain  twenty-one,  upon  trust  to 
convey  to  such  persons  as  she  should  by  deed 
or  will  appoint.  And  the  testator  gave  the 
residue  of  his  personal  estate  to  the  same 
trustees  upon  trust  to  convert  and  invest,  and 
to  pay  the  income  to  A  for  life ;  and,  after  her 
death,  to  B  for  life;  and,  after  her  death, 
upon  trust  for  her  child  and  children  who 
should  attain  twenty-one;  but  if  no  child 
should  attain  twenty-one,  as  she  should  by 
deed  or  will  appoint.  B  attained  twenty-one 
in  the  lifetime  of  A,  survived  her,  and  died 
leaving  the  plaintiff,  her  only  child,  who 
was  still  an  infant : — Held,  that  the  testator 
had  rettlly  mixed  up  the  whole  of  his  real 
and  personal  estate  in  one  mass;  and  that, 
therefore,  the  intermediate  rents  of  the  real 
estate,  until  the  same  should  vest  in  some 
person  absolutely,  must  be  accumulated,  and 
did  not  go  to  the  heir-at-law.  WlUianii  v. 
Murrell,  631 

i^—  administration :  Locke  King's  Acts.    See 
Administbation  1. 

appointment :  election  by  appointees.    See 

Eleotiok,  2. 

colonial  will :  funds  in  England :  Snglish 

probate.    See  Colonial  Will. 

power  to  grant  building  leases :  defective 

exercise.    See  PowsB,  4. 

Winding-up.    See  Ck)MPANY,  6-17. 

Words  —  «*  Act  of  bankruptcy  available  for 
adjudioation,"  204 

**  Being  a  trader,'*  431 

"  Book,"  67 


-"  But  not  to   affect   the  income  thereof 


during  his  life,"  825 

—  "  Cash  under  the  control  of  the  Courty 
268,  830 


ff 


—  •*  Children  of  A  and  B,"  76 

—  <*  Conflict  relative  to  any  matter,"  Qi5 

—  "  Contract  necessary  for  carrying  Aot  iaio 
execution/'  166 


"  Creditor,"  774 
"Deduction,"  102 

**  Defeasance  or  condition,"  39 

"  Dying,"  222 

*<  Estate  and  effects,"  165 

<*  For  benefit  of  wife  and  children,"  642 

"  Full  confidence,"  758 

"  Ck)odwill,"  637 

«  Heirs,"  356 

«  Husband,"  456 

«  Land,"  306 

«<  Minerals,"  941 

"New  street,"  6 

•*  Party  to  the  action,"  399 

«  Pleading,"  334 

"Proper  clause,"  80 


"Property  recovered  or  preserved,"  916, 


971 


"  Revenue  charge,"  377 

*.-  "  Separate  use,"  299,  642 

"  Settled  to  separate  use,"  776 

••  Settlement, "  726 

•«  Superfluous  land,"  198 

"  Survive,"  466 

"  Surviving,"  355 

•«  Take,"  249 

«•  To  A.  and  the  heirs  of  his  body  in  equal 

proportions,"  666 

••  Thereafter  to  be  bom,"  796 

Writ  of  Pessessioa.    See  PRAoncx  24. 
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